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ACCOUNT  DUTY. 

Haxritge  settlement — Children  of  widow  by  former 
marruge  inclnded  in  settlement — Interests  ^ren 
totnutees  npon  trusts  of  settlement — "  Volnntary 
^Uaposition  or  "settlement."  —  When,  in  a 
fletuement  made  by  a  widow  on  her  re-marriage 
Iter  children  by  a  former  marriage  are  inolnded  as 
lieneficiaries,  snch  children  are  not  Tolnnteers, 

.  Imt  are  to  be  treated  as  being  within  the  marriage 
eomideration,  and  therefore  limitations  in  their 
faTonr  are  not  "  volnntary  dispositions  "  within 
the  meaning  of  sect.  38,  snb-seot.  2,  of  the  Cns- 
tana  and  Inland  Bevenne  Act  1881,  or  seat.  11 
«{ tlie  Caatoms  and  Inland  Beyenne  Act  1889.  The 
wtUor,  being  entitled  to  shares  in  a  company,  by 
tfaemarriage  settlement  gave  oertsin  of  snoh  shares 
to  her  four  adult  sons  by  a  former  marriage  abso- 
lutely, and  assigned  the  residue  to  trustees  upon 
tntst  as  to  part  thereof  for  her  two  maitied 
-daoghtera  and  two  infant  sons  by  her  former 
marriage,  and  as  to  the  residue  npon  the  trusts  of 
tiie  settlement,  which  reserved  for  the  settlor  the 
income  of  such  shares  for  her  life  subject  to  the 
payment  of  an  annuity  to  the  husband.  Upon  the 
cwth  of  the  wife  (the  settior)  the  Crown  claimed, 
under  the  above  sections,  account  duty  in  respeot 
of  (1)  the  shares  given  to  the  sons  abaolotely, 
and  (2)  the  shares  assigned  to  the  trustees  upon  the 
trusts  of  the  settlement.  Held,  that  neither  the 
dispositions  in  favour  of  the  children  of  the 
fonner  marriage  nor  the  dispositions  in  favour  of 
the  trustees  were  "  voluntary  dispositions,"  or 
"  dinx>sitions  under  a  voluntary  settlement" 
withm  the  meaning  of  the  sections,  and  that 
therefore  the  Crown  was  not  entitled  to  suoh 
account  duty.  (The  Attorney-General  v.  Jacobs- 
Smith  and  others.) pa^e  725 

Successive  ap])ointments — Portions  of  trust  fund — 
Administration  —  Costs  —  Customs  and  Inland 
Berenne  Act  1881. — A  tenant  for  life,  under  a 
aetUement  made  by  will,  of  a  trust  fund  with  an 
absolute  power  of  appointment  by  deed  or  will 
over  the  fnnd,  by  deed  appointed  a  portion  of  the 
fund  npon  trust  for  herself  absolutely,  and  by  the 
•ame  deed  m>pointed  the  residue  of  the  fnnd  npon 
inut  for  herself  for  life,  and  after  her  death  upon 
trust  for  Boch  of  her  children  and  issue  as  she  should 
by  deed  or  will  appoint.  Snbseqnently  at  five 
different  times,  by  five  diiterent  deeds,  she 
i^pinnted  different  ■oms,  purt  of  the  residue,  to 
meraben  of  her  faunily ,  snbieot  to  her  life  interest 
therein,  and  appointed  the  remainder  of  the 
leridne  by  her  will  to  two  daughters.  On  the 
tatOter  consideration  of  an  originating  summons 
taken  out  for  tiie  exeoution  of  the  trusts  of  the  settle- 


ment made  by  will,  and  for  oonsequential  relief: 
Held,  that  the  account  duty  which  by  virtue  of 
sect.  38,  sub-sect  2  (c.)  of  the  Customs  and  Inland 
Bevenne  Act  1881  became  payable  upon  her  death 
in  respeot  of  the  trust  fund  appointed  by  her,  and 
the  costs  of  the  administration  of  the  trusts  of  the 
settlement  made  by  will,  should  be  borne  rateably 
by  the  various  sums,  portions  of  the  trust  fund 
appointed  by  her,  without  regard  to  the  priority 
of  the  various  appointments  in  point  of  time ; 
and  not  ezolusiTely  by  the  remainder  appointed 
by  her  will.    (Re  Shaw ;  Tucket  v.  Shaw.)    ...^Offs  873 

ADMINISTEATION. 

Creditor — Limited  grant  refused — Qeneral  grant  to 
creditor. — Upon  a  motion  by  a  creditor  for  a 
limited  grant  of  administration,  the  court,  while 
thinking  that  in  this  particular  case  it  might  be  a 
oonrenient  course  to  make  a  limited  grant  to  the 
creditor,  declined  to  depart  from  the  praotioe  in 
snoh  oases,  which  requires  that  a  creditor  who 
applies  for  administration  shall  take  a  general 
grant.   (In  the  Goods  of  Sheather,  deceased.)      ...  848 

Probate  aotion  —  Costs — Beal  estate  —  Insufficient 
personal  estate  —  Jurisdiction.  —  An  action  was 
brought  in  the  Probate  Dirision  propounding 
the  will  of  H.  Shaw,  who  died  in  1893,  the 
defendant  —  who  disputed  the  will  —  being  G. 
Shaw,  his  heir-at-law,  and  one  of  his  next  of 
kin.  At  the  trial  the  President  gave  judgment 
establishing  the  will,  and,  upon  the  applica- 
tion of  the  defendant  G.  Shaw,  directed  his  costs 
to  be  paid  "  ont  of  the  estate,"  but  no  order 
was  made  as  to  the  plaintiffs'  costs.  The  tes- 
tator's estate  consisted  of  real  estate,  of  which 
part  was  specifloally  devised  by  his  will,  and  part 
was  undisposed  of,  and  so  devolved  upon  the 
defendant  G.  Shaw  as  heir-at-law.  The  personal 
estate  was  of  small  value.  In  an  aotion  for  the 
administration  of  the  testator's  estate :  Held, 
that  the  President  of  the  Probate  Division,  in 
directing  costs  to  be  paid  out  of  "  the  estate," 
meant  personal  estate  over  which  the  court  had 
control,  and  that  under  the  oironmatances  a  judge 
of  the  Chancery  Division  had  no  jurisdiction,  and 
ought  not  to  order  the  costs  of  the  probate  aotion 
to  CM  paid  ont  of  the  Teal  estate  either  descended 
or  specifically  devised.  (Be  Shaw;  Bridges  v. 
Shaw.)       515 

Probate  practice — ^Administration  pendtnte  Uta — 
Duration — ^Time  when  administrator's  duties  ter- 
minate.— The  duties  of  an  administrator  penSsnta 
UU  cease  at  the  termination  of  the  lis  ;  that  is  to 
say,  at  the  date  of  the  jndgment  admitting  the 
will  to  proof,  and  do  not  continn^..jmtil  the  pro- 
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bate  is  aetaally  issued.  (In  the  Ooods  of  Wielaod, 
deceased.  Bird  v.  Wieland  and  another.)  ...page  267 
Bepresentative  of  next  of  kin — ^Person  entitled  in 
diBtribntibn — Clearing  off— Practioe. — A.  represen- 
tative  of  the  next  of  kin  of  a  deceased  person 
most  clear  off  persons  entitled  in  distribntion 
before  he  can  obtain  a  ^ant  as  of  right:  and, 
where  a  person  entitled  in  distribntion  has  not 
been  cleared  off,  administration  to  a  representa- 
tive  of  the  next  of  kin  wiU  only  be  made,  if  at  all, 
nnder  sect.  78  of  the  Probate  Act  1857.  (In  the 
Goods  of  Kinohella,  deceased.) 263 

ADMIBALTT. 

Bill  of  lading — Discharge — Where  there  is  a  pro-  " 
vision  in  a  bill  of  lading  that  the  ship  "  may 
-  eommenoe  discharging  immediately  on  arrival, " 
it  gives  tlie  shipowner  the  option  of  delivering 
before  the  lapse  of  what  wonld  be  a  reasonable 
time  according  to  the  onstom  of  the  dock  and  the 
nsnal  mode  of  diacliarge.  (Neptune  Steam  Navi- 
gation Company  t>.  Solater  and  Procter ;  The 
DeUno.)    5U 

Charter-party — Arrived  ship — "Beady  to  load" — 
Delay  through  sanitary  regulations— Option  of 
charterers  to  cancel — Damages  for  loss  of  charter. 
— A  cliaTter-party  provided  that  the  freighters 
were  to  have  the  option  of  cancelling  the  charter 
if  the  vessel  failed  to  arrive  at  the  port  of  loading 
and  be  ready  to  load  on  or  before  midnight  on  a 
certain  date;  also  that  detention  by  quarantine 
should  not  count  as  lay  days.  The  vessel  arrived 
within  the  stipulated  time,  but  was  prohibited 
from  communioating  with  the  shore  until  the 
doctor  had  visited  her  and  pronounced  her  free 
from  infection.  This  was  not  done  till  the  follow- 
ing day,  and  the  charterers  then  stated  that  the 
vessel  was  too  late  and  cancelled  the  charter. 
The  Assistant  Begistrar  held,  that  the  vessel  was 
not  too  late  and  that  the  charterers  were  not 
justi^ed  in  cancelling  the  charter  ;  also  that  the 

^,  visit  of  the  doctor,  although  it  prevented  the 
charterers  from  putting  cargo  on  Doard,  did  not 
constitute  any  unreadiness  on  the  part  of  the  ship 
to  load.  On  motion  to  vary  the  report :  Held 
that  the  charterers  were  liable  to  the  sliipowners, 
and  that  the  damages  must  inclnde  damages  for 
the  loss  of  the  charter.    (The  Aiistin  Friart.)     ...    27 

■ Demurrage  —  "Banning  days"— How  com- 
puted— When  lay  days  to  commence. — A  charter- 
party  provided  that  lay  days  were  to  count 
from  forty-eight  hours  after  the  arrival  of  the 
vessel  at  a  safe  anchorage.  The  vessel  arrived 
at  the  port  of  discharge  on  a  Saturday,  and  was 
ready  to  discharge  at  8.30  a.m.  The  defendants, 
the  consignees,  allowed  the  discharge  to  com- 
mence at  1  p.m.,  and  it  went  on  continnonsly  till 
10  a.m.  on  the  following  Satatday,  when  the 
defendants  refused  to  proceed  unless  the  plaintiffs 
would  pay  them  a  certain  snm  if  the  disebarge 
was  completed  on  that  day.  The  plaintiffs  con- 
tended that  the  lay  days  expired  on  the  Saturday, 
and  claimed  two  days'  demurrage.  Held,  that 
"mnning  days"  meant  calendar  days,  and  not 
any  period  of  twenty-four  hours ;  also,  that,  as 
the  discharge,  by  consent  of  the  defendants,  had 
commenced  on  the  Saturday,  that  day  counted  as 
a  lay  day,  and  therefore  the  defendants  were 
liable  for  two  days' demurrage.    [The  Kaly.)     ...70S 

Collision — Overtaking  vessel- Flare-up  light — Begn- 
lations  for  Preventing  Collisions  at  &a,  art.  11. 
— A  fishing  smack  on  her  way  to  her  fishing  ground 
in  the  North  Sea,  on  a  clear  night,  sighted  the 
light  of  an  overtaking  vessel  on  her  port  quarter. 
The  smack  exhibited  one  flare-up  light,  but  the 
vessel,  nevertheless,  continued  her  oourse,  and  a 
oollision  occurred.  Held,  that  the  smaok  was  to 
blame  within  art.  11  of  the  Begulations  for  Pre- 
venting Collisions  at  Eea,  for  not  showing  flare-np 
lights  at  proper  intervals  as  long  as  there  was 
any  danger.    (The  Baaett  Bound.) 12 

—  Bivar  Dannbe  —  Ascending  and  descend- 
ing ships — Art.  32  of  the  Begulationa  for  the 
Navigation  of  the  Lower  Danube. — Under  art.  82 


of  the  Begulationa  applicable  to  the  Navigation^ 
of  the  Lower  Danube,  directing  that,  "  when  a 
vessel  ascending  the  river  finds  itself  exposed  to- 
meeting  a  vessel  descending  at  a  point  which  does 
not  afford  sufficient  breadth,  she  must  stop  below 
the  passage  till  the  other  vessel  haa  cleared  it ;. 
and  if  the  ascending  vessel  should  be  actually  in 
the  passage  as  the  other  approaches  it,  the- 
descending  vessel  must  stop  above  until  the- 
passagn  is  clear  "  ;  an  ascending  ship  must  stop- 
below  the  passage  until  a  descending  ship  has- 
cleared  it  whenever  the  ascending  ship  has  notice- 
that  if  she  proceeds  she  will  be  exposed  to  the- 
risk  of  meeting  the  descending  ship  at  or  near- 
that  point ;  and  the  descending  vessel  must  stop 
above  the  passage  when  the  ascending  ship  has 
reached  such  point,  and  has  actually  begun  to- 
navigate  the  contracted  passage  before  notice  is- 
convoyed  to  her  that  if  she  proceeds  she  wilt  be 
exposed  to  the  risk  of  meeting  the  descending 
ship  at  or  near  the  point.  Where  the  asoending 
ship  neglects  to  stop  below  the  passage  it  is  the- 
duty  of  the  descending  ship  to  refrain  from  any 
attempt  to  exercise  her  right  of  precedence  when 
the  intention  of  the  ascending  steamer  to  violate- 
the  regulations  becomes  reasonably  apparent. 
Bemble :  The  channel  at  the  lower  part  of  the 
Sulina  Cut  is  not  within  the  scope  of  art.  32  of 
the  Danube  Begulations.  (Sbutega  v.  Attwool; 
The  Clieveden  ;  The  Diana.)     pa;*  101 

Collision — Steamship  dredging  up  to  dock  entrance — 
Stem  light — Loolc-out — Whistle— Thames  Bules. 
A  steamer  dropping  up  the  Thames  stem  first  on 
a  dark  ni^ht  for  the  purpose  of  going  into  dock 
and  exhibiting  only  her  stem  light  to  down-com- 
ing vessels  is  bound  to  keep  a  sharp  look-out  up 
river,  and  ought,  when  she  sees  a  vessel  coming 
down,  to  give  such  sufficient  signal  as  will  enable 
the  down-coming  steamer  to  avoid  her.  (The 
Juno.) Sa 

County  Court — Bight  of  appeal — County  Courts 
Admiralty  Jurisdiction  Act  1868 — County  Courts 
Act  1883— Bill  of  lading — "  Ship  may  commence 
discharging  immediately  ou  arrival '  — Custom  of 
dock.— Under  sect.  120  of  the  County  Courts  Act 
1888  there  is  a  right  of  appeal  in  an  Admiralty 
cause  or  suit  on  a  point  of  law,  whatever  the- 
amount  involved.  Bemble :  There  is  a  right  of 
appeal  on  a  question  of  fact,  if  the  amount  exceeds 
501.,  nnder  sects.  26  and  31  of  the  Connty  Courts 
Admiralty  Jurisdiction  Act  1868.  (Neptune 
Steam  Navigation  Company  v,  Sclater  and 
Procter;  T>ie  Delano.) 5^ 

Jurisdiction  —  Prohibition  —  Injunction — Bestraint 
of  proceedings  in  inferior  court. — Salvage  services 
were  rendered  by  a  Liverpool  tug  to  a  Spanish 
vessel  of  the  value  of  30,0001. ,  and  a  sum  of  35001. 
was  awarded.  The  mate  of  the  tug  brought  an 
action  in  the  Liverpool  Court  of  Passage  for 
apportionment  of  the  salvage  award.  On  motion 
by  the  owners  of  the  tug,  who  were  plaintiffs  in  a- 
salvage  action  in  the  High  Court  of  Admiralty,  to- 
restrain  the  proceedings  in  the  Court  of  Passage  i 
Held,  that  a  judge  of  the  Admiralty  Division  has 
power  to  grant  a  prohibition  with  reference  to  a 
matter  pending  before  an  inferior  court,  and  that 
he  has  power  to  issue  an  injunction  to  a  party 
proceediog  in  an  inferior  court  to  restrain  him 
from  going  on  with  such  proceedings.  {The 
Teresa.)      313 

Necessaries — Jurisdiction — Foreign  ship— Foreign 
port— High  seas. — The  High  Court  of  Admiral^ 
has  jurisdiction  over  a  claim  in  respect  of  neoes- 
saries  supplied  to  a  foreign  ship  in  a  foreign  port, 
even  although  that  port  be  not  upon  the  high 
seas.    (The  Mecca.)       711 

Master's   liability — Maritime  lien   on   ship — 

Merchant  Shipping  Act  1889. — Disbursements  and 
liabilities  of  the  master  of  a  ship  which  give  rise 
to  a  maritime  lien  are  those  for  which,  by  virtue- 
of  his  general  authority,  and  witlkout  expiesa 
authority,  he  can  pledge  his  owner's  credit ;  and 
a  liabili^  cannot  be  created  in  the  master,  as- 
drawer  of  a  bill  of  exchange  in  respect  of  neces- 
saries, within  the  meaning  of  the  Merchant  Soiik- 
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piair  Act  1889,  for  th«  pnipoae  of  atrtaoUiiff  a  lien 
to  the  ship.    (TKa  Orienta.)      page  343,  7U 

Peiaonal  injoiy — Aotion  in  rem — Admiralty  Conzt 
Jnriadiotion  Aot  (24  Yiot.  o.  10),  •.  7— Meaning  of 
word  "  dunage." — The  chief  engineer  of  a  stcMun- 
■hip,  while  oroaaing  the  deck  of  another  veBsel 
mooied  between  tiie  qnay  and  Ub  own  Teasel,  fell 
down  a  hatchway,  which  waa  coTered  with  tar- 
paulin, and  waa  injured :  Held,  that  the  ship 
ooold  not  be  said  to  be  the  active  inatrament  of 
the  damage  done,  and  that  therefore  it  waa  done 
on  board  the  ahip,  and  not  by  the  ship,  within  the 
ntmaag  of  aeot.  7'of  the  Admiralty  Conrt  Jaria- 
dietion  Act.  Setnble :  The  word  "  dantage  "  is  aa 
applicable  to  damage  done  to  person  aa  to  damage 
done  to  property.    {TheTheta.) 25 

Ftactiae — Tender. — A  tender,  aooording  to  the  old 
Admiralty  practice,  is  nothing  more  than  an  offer, 
and  it  was  not  intended  by  Order  XXII.  to  alter 
this  practice,  or  to  asaimilate  it  to  the  teohnical 
mles  regnlatintr  tender  at  common  law.  In  the 
abaenee  of  any  express  rale  r^cnlating  in  other 
reapeots  the  practice  of  tender  in  oonrt  in  an 
Admiralty  action,  it  may  reasonably  be  concladed 
that,  in  accordanoe  with  the  provisiona  of  Order 
LXXn.j  r.  2,  the  old  procedare  and  practice  of 
tender  in  Admiralty  actions  ahoald  remain  in 
force,  except  in  ao  far  as  the  mles  atfeot  the 
manner  in  which  the  money  is  to  be  lodged  in 

coort.    (TKaMona.)     24 

■  Sal-rage  —  Affidavit  of  valae  —  Admission  of 
evidence  as  to  valne. — Where  in  an  action  for 
salvage  in  the  County  Conrt  the  plaintiff,  having 
failed  to  demand  an  appralaement,  diapntes  the 
valne  of  the  re«  as  stated  in  the  deaendant's 
affidavit  of  value,  and  tenders  evidence  as  to 
the  value,  it  is  for  the  judge  to  exeraise  bis 
diaoretion  as  to  the  admiaaion  or  non^dmission 
of  sneh  evidence.  By  rules  96  and  97  of  the 
Cosnigr  Conrt  Bnlee  the  value  of  the  re«  in  a 
nlvage  action  ongbt,  as  a  general  rule,  to  be 
proved  by  affidavit  or  appraisement,  and  not  by 
evvdenoe  at  the  trial,  thongh,  tembla,  there  may 
Im  exceptions  to  this  rule.    {TheArgo.) 640 

• —  Apportionment  —  Deductions — Interlineations 
and  alterations  in  agreement,  —  An  agreement 
ij  which  a  seaman  stipulates  that  he  shall  be 
entitled  to  hia  proportion  of  a  sum  awarded  for 
salvage  services,  calculated  not  upon  the  amount 
awarded  but  upon  so  much  of  that  amqnnt  as 
remuns  after  certain  dedactions  have  been  made, 
is  inoperative  by  virtue  of  sect.  182  of  the  Mer- 
chant Shipping  Act  1854.    (TheSaltbum.)   19 

-^  Appnusement  —  Mistake  —  Varying  deoree. — 
Where  the  defendants  in  a  salvage  aotion  have 
allowed  the  court  to  proceed  to  award  salvage 
Tmon  the  appraisement,  they  cannot  call  upon 
the  oonrt  to  vary  the  decree  merely  because,  since 
the  decree,  it  has  been  found,  for  some  reason 
unexplained,  that  the  property  has  been  sold  at 
much  lees  thanthetq>praiaed  value.    ^The  Oeorge.)    22 

Thames  estuary— South-west  Beach — Swin — Proper 
coarse  of  navigation — Narrow  channel — Beguta- 
tions  for  Preventing  Coliiaiona  at  Sea,  ait.  21. — A 
eollisiou  between  an  outgoing  and  an  incoming 
steamship  oocurred  in  the  Swin  to  the  westward 
of  a  line  between  the  Maplin  Spit  Light  and  the 
Middle  Lightship.  Held,  that  the  outgoing 
steamer  was  to  blame  for  breach  of  art.  21  of  the 
Begulations  for  Preventing  Collisions  at  Sea, 
and  that  she  ought  to  have  kept  to  that  side  of  the 
fairway  which  lay  on  her  starboard  band.  The 
mace  between  the  Middle  Lightship  and  the 
Middle  Sanda  is  a  narrow  channel,  within  the 
neamng  of  art.  21  of  the  Begulations  for  Pre- 
venting Collisions  at  Sea.    {The  Minnie.)    715 

ADVOWSON. 

Bigbt  of  presentation — Turns  of  presentation  in 
rotatioin — Exchange  of  benefice— Usurpatioo  of 
turn. — By  a  deed-poll  made  in  Aug.,  1871,  it  was 
piovidsd  that  the  perpetual  right  of  patronage  of 
and  of  nominating  a  minister  to  a  certain  new 
ehnidi  should  upon  the  due  oonseoration  thereof 


be  vested  in  and  exercised,  for  the  flrat  and  second 
turns  by  trustees  repiesented  by  the  defendants, 
and  for  the  third  turn  by  trustees  represented  by 
the  plaintiffs,  and  that  so  on  for  ever  thereafter  the 
patronage  should  be  exercised  by  the  trustees 
reapectivelyalfeicnately.  In  1871  the  defendants 
nominated  W.  tothebenefloe.  In  1878  W.  resigned 
the  benefice  for  the  pnrpoae  of  carrying  out  an 
exchange  of  benefices  with  8.,  and  the  defendants 
at  the  requeat  of  the  exchanging  parties  nomi- 
nated S.  to  l^e  benefice,  and  be  was  duly  licensed 
thereto.  In  1886  8.  exchanged  benefices  with  H., 
and  the  f  endants  at  the  request  of  the  exchang- 
ing parti  s  presented  H.  to  the  benefice.  In  1891 
H.  resigned  the  benefice,  and  the  defendants  pre- 
sented M.,  who  was  instituted  and  inducted 
thereto.  No  notice  of  the  several  nominations  or 
presentations  of  S,,  H.,  and  M.  was  given  to  the 
trustees  represented  by  the  plaintiffs.  M.  died  iA 
■Tan.,  1891,  and  both  the  plaintiff  a  and  the  defen- 
dants claimed  to  be  entitled  to  present  a  minister 
to  the  benefice  on  this  vacancy.  Held,  that  th» 
exchanges  must  be  reckoned  as  turns  of  presenta- 
tion ;  that  the  presentation  by  the  defendants  of 
H.  waa  wrongful,  and  that  the  defendanta  had 
naurped  the  third  turn,  bnt  that  thia  did  not 
give  the  plaintiffa  a  right  to  usurp  the  defendants' 
tarn,  or  entitle  the  plaintiffs  to  require  the  defen- 
dants to  give  up  their  turn ;  and  that  the  defen- 
dants were  entitled  to  present  on  the  vacancy  by 
the  death  of  M.    (Keen  v.  Denny.) .page  56S 

AGBICULTTJBAL  HOLDINGS  (SCOTLAND) 
ACT  188S. 
Lease — Compensation  for  improvements — Notice — 
Determination  of  tenancy.  —  The  Agricultural 
Holdings  (Scothuid)  Aot  1883,  by  sect.  2,  confers 
upon  a  tenant  of  an  agricultural  or  pastoral  hold- 
ing a  right  to  oompenaation  for  certain  improve- 
ments "  on  quitting  his  holding  at  the  determina- 
tion of  a  tenancy  ;  "  and  by  sect.  7,  in  order  to  be 
entitled  to  such  compensation,  he  must,  "four 
months  at  least  before  the  determination  of  the 
tenancy,"  give  notice  in  writing  to  his  landlord  of 
his  intention  to  make  a  claim.  The  respondent 
waa  tenant  to  the  appellant  of  a  farm  under  a  lease 
for  a  term  of  years  whioh  expired  as  to  the  houses, 
grass  and  fallow  land,  at  the  spring  quarter;  as  to- 
the  arable  land  at  the  separation  of  the  crop  of  the 
same  year  from  the  ground ;  and  aa  to  the  bams, 
barnyard,  and  two  outhouses,  at  the  spring 
quarter  of  the  following  year.  After  the  spring 
quarter-day  on  which  he  gave  up  possession  of  the 
houses,  grass  and  fallow  fitnd,  and  more  than  four 
months  before  the  autnmn  quarter-day,  he  gave 
notice  in  writing  of  a  claim  to  compensation  for 
improvements  under  the  Aot.  Held  that,  in  a 
Scotch  lease,  the  expression  "separation  of  the 
crop  "  was  equivalent  to  the  antumn  quarter-day, 
and  that  the  notice  was  given  in  proper  time. 
(Block  V.  CUy.)      41ft 

ABBITBATION. 

Agreement  to  refer — Action  impeaching  document 
containing  agreement — Staying  arbitration — In- 
junction— Jadicature  Act  1873,  s.  25,  sub-aeot.  8. 
— The  jurisdiction  of  the  court  to  grant  an  injunc- 
tion restraining  arbitration  proceedings  where 
the  right  to  rMer  the  dispute  to  arbitration  is 
founded  on  a  document  which  is  impeached  by  an 
action  has  not  been  curtailed  by  sect.  25,  sub- 
sect.  8,  of  the  Judicature  Aot  1873.  (Kitts  v. 
Moore  and  Co.)       ti76 

Arbitrator— Agreement  to  refer  to  a  named  person- 
Probability  of  bias— Staying  proceedings  in  an 
action. — ^Themle  that  a  judge,  magistrate,  or  other 
person  holding  a  jadicial  office,  must  not  be  judge 
in  his  own  cause,  and  must  not  aot  if  there  is 
any  reason  to  suspect  him  of  bias,  does  not  apply 
in  the  case  of  a  person  who  has  been  chosen  by  the 
parties  as  arbitrator.  When  the  parties  to  a 
contract  have  agreed  that  all  disputes  which  may 
arise  under  the  oontraot  shall  be  referred  to  the 
servant  of  one  party,  the  court  will  not  refuse  to 
stay  an  action  in  respect  of  saoh  dispates  apoa 
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the  gronnd  that  saoh  Berrsnt  may  be  anipeated  of 
bi&a  in  favonr  of  hia  employer,  or  may  have  to 
decide  qnestiona  as  to  his  own  oompetenoy,  skill, 
or  care.  (Eokersley  and  others  *.  The  Mersey 
Docks  and  Harbooi  Board.)      ...    „.    ...    ...page  SOS 

BANKEUPTCY. 

Act  of  bankruptcy — Notice  of  Biispeiuion  of  pay- 
ment.—By  the  Bankmptoy  Act  1883,  B.  4,  a  debtor 
commits  an  act  of  bankrnptay  (h.)  if  he  gives 
notice  to  any  of  hit  creditors  that  he  has  sns- 
pended,  or  that  he  is  about  to  suspend,  payment 
of  his  debts.  A  debtor's  solioitor  wrote  to  the 
oreditors, "  I  have  been  oonanlted  by  Mr.  J.  B.  W. 
.  .  .  and  I  find  that  his  aAurs  are  in  so  oom- 
pUoated  a  state  that  it  is  only  right  hia  oreditors 
ahoold  be  called  together  to  decide  whether  the 
aerioQB  loss  to  them  in  bankmptoy  can  be  avoided. 
I  therefore  respectfully  request  your  attendance 
at  a  meeting  of  creditors  to  be  held  at  .  .  . 
when  and  where  a  statement  of  aflairs  will  be 
submitted."  Held,  that  this  letter  was  a  notice 
within  the  meaning  of  sect.  4,  aud  therefore  an 
act  of  bankruptcy  on  which  a  reoeiving  order 
should  be  made.  (lie  Waite ;  £a  parte  Bentley's 
Yorkshire  Breweries.) 778 

—  Privity  of  petitioning  creditor  to  deed  of 
assignment  by  creditor.  —  The  debtor  executed 
a  deed  of  composition  providing  for  the  payment 
of  15b.  in  the  pound  by  instalments,  and  for 
the  execution  of  a  deed  of  assignment  for  the 
benefit  of  creditors  in  case  of  default  in  parent 
of  instalments,  and  to  this  deed  the  petitioning 
creditors  assented-  The  debtor  made  default,  and 
exeonted  a  deed  of  assignment  not  in  acoordance 
with  the  terms  of  the  deed  of  composition.  The 
petitioning  oreditors  dissented  from  the  deed  of 
assignment,  and  filed  a  petition,  relying  upon  the 
execution  of  the  deed  of  assignment  as  an  act  of 
bankruptcy.  Held,  that,  sithongh  the  deed  of 
assignment  was  not  in  accordance  with  the  terms 
of  the  deed  of  composition,  and  did  not  bind  the 
petitioning  oreditors,  nevertheless  they  ooold  not 
rely  npon  it  as  an  act  of  bankruptcy,  since  its 
execution  had  been  demanded  by  the  trustee  under 
the  oomposition  deed  as  agent  for  them,  and  for 
the  other  creditors  who  assented  to  that  deed, 

(Be  Adamson ;  £a  parte  Viney.)       579 

Administration  of  deceased's  estate  —  Costs  of 
administration — "  Testamentary  expenses  " — Pay- 
able in  full.— By  sect.  125  (7)  of  the  Bankruptcy 
Aot  1883,  "  In  the  administration  of  the  property 
of  the  deceased  debtor  under  an  order  of  adminis- 
tration .  .  ,  any  claim  by  the  legal  personal 
representative  of  the  deceased  debtor  to  payment 
of  the  proper  funeral  and  testamentary  expenses 
incurred  by  him  in  and  about  the  debtor's  estate 
.  .  .  shall  be  deemed  a  preferential  debt  under 
the  order  and  be  payable  in  full,"  The  words 
"testamentary  expenses"  include  the  costs  in- 
curred by  an  executrix  in  connection  with  an 
action  brought  to  administer  the  deceased's  estate 
by  creditors,  and  are  payable  in  full  out  of  the 

estate.    {R»  Chapman ;  £x  parte  Clark.)      778 

Annulment  of  adjudication — Debtor's  petition — 
Abuse  of  prooess  of  court. — The  presentation  of  a 
debtor  of  his  own  petition  with  a  view  to  tiis  own 
benefit  is  not  an  abuse  of  the  prooess  of  the  court, 
and  an  adjudication  made  thereon  ought,  not  to  be 

annulled.    (Be  Fainter  ;  £2  parts  Painter.) 581 

Bankruptcy  petition — Bight  to  present — Debtor 
having  dwelling-house  in  England. — The  debtor 
was  the  lessee  of  a  house  in  England  in  which  he 
had  lived  for  some  years,  but  more  than  a  ^ear 
before  the  presentation  of  the  bankruptcy  petition 
he  had  oeasedto  live  there,  and  had  given  up  all 
intention  of  living  there.  The  debtor  continued 
to  be  the  lessee,  and  the  house  remained  unlet  and 
unoccupied  for  a  short  time  within  the  year,  when 
it  was  sold  by  the  debtor.  Held  (dismissing  the 
appeal}  that  the  debtor  had  not  had  a  dwelling- 
honse  in  England  within  a  year  before  the  date  of 
the  presentation  of  the  petition,  within  the  mean- 
ing of  sect.  6,  snb-ieot.  1,  of  the  Bankruptcy  Aot 


1883.    (Be  Noidenf elt ;  Ex  parte  Maxim   Karden- 
f elt  Quns  and  Ammunition  Company.)     page  S65 

Otuitom  of  Bristol — Warehouseman's  lien — GtenenI 
lien  on  all  deposited  goods  for  all  charges  due. — 
There  is  a  custom  in  the  city  of  Bristol  that  a 
warehouse  keeper  is  entitled  to  a  general  lien  on 
all  goods  warehoused  with  him  which  are  the 

Eroperty  of  the  depositor,  for  all  warehouse  rent, 
kbouragas,  and  otaer  charges,  in  connection  with 
such  goods  or  with  any  other  goods  warehoused  by 
the  same  person  either  before  or  after.  (Be  Cat- 
ford ;  £z  parte  Carr  v.  Ford.)   ....584 

Deceased  debtor — Petition  for  administration  of 
estate  in  bankmptoy — Presentation  of  petition 
before  grant  of  letters  of  administration. — A 
petition  for  the  administration  in  bankmptoy  of 
the  estate  of  a  deceased  debtor  may  be  presented, 
under  sect.  125  of  the  Bankmptoy  Aot  1883,  before 
there  is  a  duly  oonstitnted  legal  personal  represen- 
tative of  the  deceased  debtor.  (Be  Sleet ;  .^ixtrte 
Sleet.)       381 

Execution — Duty  of  sheritC — Advertising  sale. — A 
sheriff,  in  executing  a  writ  of  fi.  fa.  should  have 
regard  to  the  interests  and  instructions  of  the 
execution  creditor  so  far  as  reasonable.  There  is 
no  duty  imposed  upon  a  sheriff  to  hold  the  goods 
seised  under  a  fi.  fa.  for  a  period  of  five  days 
before  sale,  aa  is  the  case  with  a  County  Coturt 
bailiff.  (Be  Crook;  ISx  parte  The  Sheriff  of 
Southampton.)       236 

Goods  held  by  sheriff  for  twenty-one  da^ — 

Aot  of  bankruptcy — Payment  out  after  twenty- 
one  days — Bights  of  execution  creditor.  —  By 
the  Bankrupttn-  Act  1890,  s.  1,  "a  debtor  com- 
mits an  act  01  bankruptcy  if  execution  against 
him  has  been  levied  by  seiinre  of  his  goods  under 
prooees  in  an  action  in  any  oourt,  or  in  any  civil 
proceedings  in  the  High  Court,  and  the  goods 
have  been  either  sold  or  held  by  the  sheriff  for 
twenty-one  days."  A  creditor  who  has  iaaned 
execution  against  the  goods  of  a  debtor  must, 
in  order  "  to  be  entitled  to  retain  the  benefit  of 
the  execution  against  the  trustee  in  bankraptoy 
of  the  debtor,"  have  completed  the  execution 
by  seisure  and  sale,  or  "  by  the  receipt  or 
recovery  of  the  full  amount  of  the  levy,"  before 
the  goods  have  been  held  by  the  sheriff  for 
twenty-one  days.  For  by  the  above  section  such 
possession  by  the  sheriff  for  twenty-one  days  ia 
an  aot  '6t  bankruptcy,  of  which  the  exeoation 
creditor  will  be  taken  to  have  notice,  and  will 
defeat  the  rights  of  the  execution  creditor  under 
an  execution  not  completed  until  after  the  date 
of  such  aot  of  bankmptoy.  (Figg  v,  Moore 
Brothers.) 232 

Gkiods  held  by  sheriff  for  twenl^-one  daya-;- 

Aot  of  bankruptcy — Bights  of  execution  credi- 
tor.— A  creditor  who  has  issued  execution  against 
the  goods  of  a  debtor  must,  in  order  "to 
be  entitied  to  retain  the  benefit  of  the  exeoution 
against  the  trustee  in  bankruptcy  of  the  debtor," 
under  sect.  45  of  the  Bankruptcy  Act  1883,  have 
completed  the  execution  by  seizure  and  sale,  before 
the  goods  have  been  held  by  the  sheriff  for  twenty- 
one  days.  For  b^  sect.  1  of  the  Bankruptcy  Act 
1890  such  possession  by  the  sheriff  for  twen^-one 
days  is  an  available  act  of  bankruptcy,  of  which 
the  execution  creditor  will  be  taken  to  have 
notice,  and  will  defeat  the  rights  of  the  execution 
creditor  under  an  execution  not  completed  until 
after  the  date  of  such  aot  of  bankmptOT.  (The 
Trustee  in  Bankruptcy  of  John  Bums-Bums  v. 
Brown.)     825 

Partnership — Administration  of  partners*  estate — 
No  joint  estate — Bight  of  joint  creditor  against 
separate  estates. — In  1891  A.  made  an  advance 
to  a  partnership  firm  consisting  of  B.  and  C. ; 
subsequentiy  B.  and  C.  admitted  D.  into  partner- 
ship, and  tne  new  firm  undertook  to  pay  the 
liabiUtias  of  the  old  firm.  In  Oct.  1892  B.,  C, 
and  D.  assigned  their  joint  and  separate  estetea 
to  a  trustee  for  the  benefit  of  their  creditors  to 
be  distributed  in  the  same  way  as  if  they  had 
been  adjudicated  bankrupt.    There  waa  no  joint 
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Mtats  of  B.  and  C.  Held,  thst  A.  waa  entitled 
to  dzaw  diTidends  ont  of  the  eepazate  estates  of  B. 
and  C.  in  competition  with  their  Mnarate 
«iediton.  Sect.  40  of  the  BankrnptcT  Act  1K3, 
wbieh  in  sabetanoe  is  in  the  same  terme  as  the 
otder  of  Lord  Lootrhboroi^h  of  the  6th  March 
1194  relating  to  the  distribution  of  the  joint  and 
aepazBte  estates  of  bankrupts,  is  to  be  oonstmed 
in  Urn  same  way  as  that  order,  and  is  subject  to 
the  aame  exceptions.  (Jie  Budgett;  Cooper  v. 
Adams.)    page    72 

Parbienhii) — Szeontion  against  firm — Subsequent 
bankraptoy  of  one  partner — Chum  by_  his  tmstee  to 
ptooeeds  of  execution. — The  tmstee  in  bankruptcy 
of  <me  partner  is  not  entitled  to  the  proceeds  of 
an  ezeontion  completed  against  the  partnership 
assets  prior  to  the  bankruptcy  in  which  he  is 
trustee.    (Dibb  v.  Brook.) 234 

Petition— Proof  necessary  at  hearing. — ^The  affidavit 
of  Terifioation  which  is  required  by  sect.  7  of  the 
Banlmiptoy  Act  1883  as  a  condition  precedent  to 
the  right  to  file  a  petition,  cannot  be  relied  upon 
at  tiie  hearing  of  the  petition,  if  contested,  as 
proof  of  any  of  the  matters  which  are  required  to 
M  prored  at  snob  hearing.  A  petitioning  creditor 
nniit  be  prejfnred  to  prove  at  the  hearing  of  a 
oontested  petition  all  matters  in  dispute,  whether 
the  asms  are  included  or  not  in  the  debtor's 
'  notioe  to  dispute.  {Be  Sanders;  Ex  parte 
Sanders.) 236 

FMiliaoing  creditor's  debt— If  erger  of  debt  in  judg- 
ment.— ^By  sect.  7  ^2)  of  the  Bankruptcy  Act  1883 
— "  At  the  hearing  the  court  shall  require  proof  of 
the  debt  of  the  petitioning  creditor,  .  .  ."  By 
aeet.  7  (3),  "  If  the  court  is  not  satisfied  with  the 
proof  of  the  petitioning  creditor's  debt.  .  .  . 
the  court  may  dismiss  the  petition.  The  petition- 
ing creditor  had  founded  his  {wtition  chiefly  upon 
a  judgment  upon  which  a  receiTing  order  had  been 
Bade  from  which  the  debtors  appealed.  Held, 
Oat  there  was  no  prorision  in  the  Bankruptcy 
Act  1883  which  altered  the  old  common  law  of 
bankraptoy,  that  a  debt  though  merged  in  a 
higher  security,  such  as  a  judgment,  was  still  a 
good  petitioning  creditor's  debt,  (iie  King  and 
Beeeley ;  Sz  parte  King  and  Beesley.) 580 

Priority  —  Equitable  charges  of  life  interest  — 
ForeoloBure  —  Voluntary  settiement  —  "Void 
■gainst  the  trustee  in  bankruptcy ." — A  bankrupt 
who  was  tenant  for  life  of  certain  property,  had 
executed^  two  post-nuptial  settiements  of  his  life 
interest  in  favour  of  his  wife  and  children,  settling 
by  the  first  5002.  and  by  the  second  8002.  a  year 
-upon  them  during  life.  He  subsequently  gave  to 
the  plaintiff  equitable  charges  on  the  property  for 
sums  advanced  and  interest.  By  an  order  made 
in  bankmptOT,  in  pursuance  of  sect.  47  of  the 
Bankmi^t(7  Act  1883,  on  the  application  of  the 
traatee  in  bankruptcy,  with  the  consent  of  the 
parties  interested  under  the  settlements,  and  by 
way  of  compromise,  it  was  declared  that  the 
oemement  of  SOOt.  a  year  was  valid  as  against  the 
tmatee  in  bankruptcy  ;  but  that  the  settlement  of 
soot,  a  year  waa  void  as  against  him.  In  a  fore- 
oloenre  action  brought  by  the  plaintiff  to  enforce 
his  charges,  the  question  arose  as  to  whether  the 
«ffeot  of  the  operation  of  this  order  was  to  vest 
tiie  800i.  a  year  in  the  trustee  in  bankruptcy  for 
tiie  benefit  of  the  unsecured  creditors  in  priority 
ioparaoDS  claiming  to  be  incumbrancers  ou&ide  tiie 
baakmptqr,ornot.  Held,  that  there  waa  nothing 
in  aect.  47  of  the  Bankruptcy  Act  1883  which  gave 
aa  order  made  under  it  the  effect  of  thus  vesting 
the  property  in  the  tmstee  in  bankraptoy,  and 
tlist  the  tnistee  failed  in  his  claim  for  priority  as 
against  the  plaintiff  mortgagee.  (Sanguinetti  v. 
££u(skey'B  Banking  Company  Limited.) 872 

.ftoof — Interest  on  debts — Interest  over  five  per  oent. 
By  the  Bankmptcy  Act  1890,  s.  23  "  where  a  debt 
MS  been  proved  upon  a  debtor's  estate  under  the 
piinoipal  Act  and  such  debt  includes  interest,  or 
■aqr  peenmary  consideration  in  lieu  of  interest, 
■adi  mteraat  or  consideration  shall  for  the  purposes 
of  dividend  be  calculated  at  a  rate  not  exceeding 


five  per  cent,  per  annum,  without  prejudice  to  the 
right  of  a  creditor  to  receive  out  of  tiie  estate  any 
higher  rate  of  interest  to  which  he  may  be ' 
entitled,  after  all  the  debts  proved  in  the  estate 
have  been  paid  in  full."  Where  a  creditor  had 
advanced  6001.  to  the  bankrupt  upon  two  pro- 
missory notes  for  4002.  and  6002.  at  three  and  sis 
months  respectively,  whereof  the  first  had  been 
paid  before  the  date  of  the  receiving  order.  Held, 
that  the  above  section  did  not  disentitie  the 
creditor  to  appropriate  the  first  payment  to 
interest,  and  to  prove  for  the  sum  due  upon  the 
second  note  as  for  principal  unpaid.  {Re  Holland ; 
£«  parte  Parker  V.  Toung.)       pagts  435 

Protected  transaction  —  "  Contract,  dealing,  or 
transaction  with  bankrupt"  —  Charging  order 
against  fund  in  court  belonging  to  bankrupt. — ^A 
charging  order  under  sect.  14  of  1  &  2  Vict.  c.  110, 
is  not  "  an  execution  against  the  goods  of  a 
debtor  "  within  sect.  45  of  the  Bankmptcy  Act 
1383,  nor  is  it  a  protected  transaction  within  sect. 
49  of  that  statute.  {Be  O'Shea;  Courage  v. 
O'Shea.) 827 

Purchase  of  claims  of  creditor — ITndisolosed  agree- 
ment between  bankrupt  and  creditor  for  payment 
by  bankrupt  to  creditor  of  additional  sum — 
Validity — Annulment  of  bankruptcy  with  oonsent 
of  creditors.  —  To  obtain  the  annulment  of  a 
bankmptcy  a  large  sum,  but  insufficient  to  dis- 
charge in  full  the  claims  of  the  bankrupt's 
creditors,  was  placed  in  the  hands  of  trustees  to 
enable  them  to  buy  up  all  claims  against  the 
bankrupt.  The  trustees  negotiated  with  each  of 
the  bankrupt's  creditors  separately,  and  obtained 
an  assignment  of  his  claim  on  paying  him  the 
smallest  sum  he  was  willing  to  take  for  it.  While 
these  arrangements  were  proceeding  between  the 
trustees  and  the  creditors,  the  bankrupt  made 
an  agreement  with  one  of  the  creditors  to  the 
effect  that,  if  the  creditor  would  assign  his  claim 
to  the  tmstees  for  a  certain  sum,  the  bankrupt 
would  pay  the  creditor  an  additional  sum ;  and 
the  creditor,  on  the  faith  of  that  agreement, 
assigned  his  claim  to  the  tmstees  for  the  sum 
agreed  on.  All  the  claims  of  the  bankrupt's 
creditors  were  bought  up  by  the  tmstees,  and  an 
order  annulling  the  bankruptcy  was  obtained 
without  disclosing  the  agreement,  either  to  the 
court  or  to  the  other  creditors.  The  discharged 
bankrupt  died  without  having  paid  the  additional 
sum  agreed  on.  A  decree  for  the  administration 
of  his  estate  was  obtained,  and  the  creditor 
oarried  in  a  claim  for  that  sum  against  the  estate. 
Held,  that  it  was  not  necessary  to  mention  the 
agreement  to  the  court,  as  it  was  merely  a  colla- 
twal  one  between  the  debtor  and  this  one  creditor ; 
that  the  other  creditors  had  not  been  injured  by 
it,  as  all  the  creditors  were  not  acting  on  a 
common  basis,  but  each  creditor  made  ms  own 
bargain  with  the  trustees ;  and  therefore  there 
hod  been  no  fraud  on  the  bankmptcy  law,  and 
the  estate  of  the  discharged  bankrupt  was  Uable 
for  the  amount.  {Re  MoHenry;  McDermott  v. 
Boyd;  £z parte  Levita.) 502 

Beoeiving  order — Act  of  bankruptcy— Bankmptcy 
notioe — Bankruptcy^  petition  dismissed — Second 
baakmptoy  notice  in  respect  of  same  jud^ent 
debt — Res  adjudicata — Estoppel. — ^The  petitioning 
creditors  presented  a  bankmptcy  petition,  founded 
upon  non-compliance  with  tbe  terms  of  a  bank- 
ruptcy notice,  against  the  debtor  in  the  County 
Court.  At  the  hearing  of  this  petition  the 
oironmstanoes  under  which  the  judgment  had 
been  obtained  were  fully  inquired  into,  yid  the 
re(;istrar  refused  to  make  a  receiving  order. 
Subsequently  the  debtor  came  within  the  jurisdic- 
tion of  the  High  Court  in  Bankruptcy,  and  the 
petitioning  creditor  served  upon  him  a  second 
bankruptcy  notioe  in  respect  of  the  same 
judgment  debt,  and,  upon  non-compliance  with 
the  terms  of  that  notioe,  presented  a  bank- 
ruptcy petition  against  him  in  the  High  Court. 
At  the  hearing  of  the  petition  the  whole  matter 
was  inquired  into,  and  the  registrar  made  a 
leoeiving  order  against  the  deb^.    Held,  Jihat 
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the  petitioninir  orediton  were  not  estopped 
from  aeryinfr  the  leoond  Imnkmptoy  notioe  or 
presenting  the  second  petition,  and  that  the 
registrar  of  the  High  Conrt  conld  make  a 
reoeiving  order,  inasmuch  as  the  registrar  of  the 
Connty  Court  onl^  refused  to  make  a  receiving 
order  in  the  ezeroise  of  his  discretion  under  seot. 
7,  sub-sect.  3,  of  the  Bankruptcy  Aot  1883,  and 
did  not  and  could  not  decide  anythini;  as  to  the 
validi^  of  the  indgment  debt.     {Re  Yitoria  ;  £a 

parte  Vitoria  (No.  2.) page    48 

Beceiving  order — Partnership  firm — ^Infant  partner 
— Amendment — Form  of  order. — An  infant  may 
I.  become  a  partner  in  a  trading  firm,  but  he  does 
not  become  a  debtor  for  goods  supplied  to  the  firm, 
and  cannot  be  made  subject  to  the  bankruptcy 
laws  in  renpect  of  any  debt  contracted  by  the  firm. 
But  he  is  not  entitled  to  any  share  of  the  partner- 
Bhip  assets  till  the  debts  of  the  firm  are  paid.  In  a 
case  in  which  judgment  had  been  obtained  and  a 
reoeiving  ^  order  made  against  a  firm,  in  the 
partnership  name,  in  which  one  of  the  partners 
was  an  infant :  Held,  that  a  receiving  order  in 
that  form  could  not  stand,  but  that  the  judgment 
and  bankruptcy  proceedings  might  be  amended 
by  adding  after  the  word  "defendants"  the 
words  "  other  than  the  infant  partner."  (Lovell 
and  Christmas  v.  Beauohamp  Brothers.)        587 

Shares  in  company — Not  fully  paid — Disclaimer — 
Proof  for  damages  by  reason  of. — The  trustee  in 
bankruptcy  of  a  debtor  who  was  the  holder  of 
shares  in  a  company  which  were  not  fully  paid, 
disclaimed  the  shares.  The  liquidator  of  the 
company  put  in  a  proof  against  the  debtor's 
estate  for  the  damage  sustained  by  the  operation 
of  the  disclaimer,  and  assessed  that  damage  at 
the  amount  unpaid  on  the  shares.  The  trustee 
rejected  the  proof.  Held,  that  the  proof  must  be 
admitted  for  the  amount  claimed  subject  to  a 
dednotion  for  the  value,  if  any,  of  any  shares 
received  back  by  the  company,  and  any  other 
advantage  the  company  had  gained  by  reason  of 
the  disclaimer.  (Hs  Hallett ;  £0  parte  National 
Insurance  Company.)   408 

Small  bankruptcy — Motions  by  trnstee  dismtsaed 
with  costs — Trustee's  costs  payable  out  of  the 
estate — Three-fiftba  of  the  costs  only. — Motions 
made  by  the  trustee  in  a  small  bankruptcy  against 
creditors,  to  have  payments  made  to  tnem  by  the 
debtor  declared  void  as  fraudulent  preferences 
were  dismissed  with  costs,  but  the  trustee  was 
allowed  to  recoup  himself  out  of  the  estate: 
(Bankruptcy  Bules  1886,  r.  112.)  Held,  that  the 
trustee  was  only  entitled  to  the  lower  scale  of 
costs  ont  of  the  estate,  namely,  three-fifths  of  the 
charges  ordinarily  allowed,  disbursements  being 
added,  and  not  to  his  costs  in  full,  (iia  Marsh  ; 
EaporfeThe  Board  of  Trade.) 776 

Trustee — Appointment — Objection  by  Board  of 
Trade — Difficult  for  trustee  to  aot  with  imparti- 
ality—Decision of  High  Court  as  to  validity  of 
objection — Appeal  by  Board  of  Trade — fUght  of 
appeal.— When  the  High  Court  has  decided 
against  the  validity  of  an  objection  by  the  Board 
of  Trade  to  the  appointment  of  a  trnstee,  under 
sect.  21  of  the  Bankruptcy  Act  1883,  an  appeal 
will  lie  to  the  Conrt  of  Appeal ;  and  such  appeal 
may  be  brought  by  the  Board  of  Trade  as  "  a 
person  aggrieved"  within  the  meaning  of  seot. 
104  of  the  Act.  (Be  Lamb  ;  Ex  parte  the  Board 
of  Trade.) 312 

BILL  OF  EXCHANGE. 
Acceptance  for  accommodation  of  drawer — Accept- 
nnce  upon  higher  stamp  than  necessary— Fraudu- 
lent alteration  by  drawer  after  acceptance — 
Liability  of  acceptor  to  holder  in  dne  course. — 
The  defendant  accepted  a  bill  of  exchange  for 
SOOl.  for  the  accommodation  of  the  drawer  upon 
paper  bearing  a  stamp  sufficient  to  cover  4000i. 
The  bill  was  complete  when  the  defendant  signed 
it,  and  the  drawer,  having  obtained  the  bul  so 
signed,  fraudulently  altered  the  same  by  inserting 
the  figure  3  before  the  figures  SCO,  there  being  a 


space  sufficiently  wide  for  such  inteipolatioB 
between  the  sign  Ji  and  the  figures  following,  and 
he  also  inserted  the  words  "  three  thonsaad,"  the 
word  "  three  "  being  at  the  end  of  the  second  line, 
and  the  word  "  thousand  "  being  at  the  beginning 
of  the  third  line,  there  being  sufficient  room  in 
the  bill  as  drawn  for  such  interpolation.  He  thus 
altered  the  bill  into  one  for  3500t.,  and  in  this 
state  he  negotiated  it.  When  the  defendant 
signed  the  Dill  there  was  nothing  to  call  his 
attention  to  the  amount  of  the  stamp,  and  the 
bill  appeared  to  be  drawn  in  the  ordinary  form, 
though  in  such  a  shape  as  to  make  alteration 
possible  without  detection.  In  an  action  against 
the  defendant,  as  acceptor,  by  a  holder  in  good 
faith  and  for  value:  Held,  wat  the  defendant 
was  not  liaUe  for  the  amount  of  the  altered  bill, 
on  the  ground  that  he  was  not  guilty  of  snob 
negligence  in  aooepting  the  bill,  either  as  to  the 
amount  of  the  stamp  or  the  form  of  the  bill,  as 
would  render  him  liable  for  the  subsequent 
forgery;  but,  that,  as  the  alteration  was  "not 
apparent,"  he  was,  under  sect.  64  (1)  of  the  Bills 
of  Exchange  Aot  1882,  liable  to  the  extent  of  the 
amoont  for  which  the  bill  was  originally  drawn 
and  accepted.  Held  also,  that,  as  the  bill  had  iu>t 
been  "  issoed"  for  stamp  purposes  at  the  time  of 
its  alteration,  it  did  not  become  a  new  instrument 
requiring  a  fresh  stamp.    (Soholfield  v.  Londes- 

borongh  (Earl  of.) paq»    8& 

Dishonour — Days  of  grace — Bills  of  Exchange  Aot 
1882. — The  holder  of  a  dishonoured  bill  of  ex- 
change cannot  commence  an  action  to  recover  the 
amount  until  after  the  expiration  of  the  third  day 
of  grace.    (Kennedy  v.  Thomas.)     144 

BILL  OF  SALE. 

Assignment  of  chattel — Assignment  of  hiring  agree- 
ment of  the  chattel  in  same  deed — Assignment  of 
chattel  void — Validity  of  assignment  of  hiring 
agreement. — The  debtor  had  let  a  piano  under  tk 
hire-purchase  agreement ;  subsequentiy,  by  way 
of  security  for  the  payment  of  money,  he  assigned 
b^  deed  "  all  that  piano  and  also  an  agreement  for 
hire  dated  .  .  ,  and  made  between  .  .  . 
relating  to  the  said  piano,  and  the  full  benefit  and 
advantage  thereof."  This  deed  was  not  registered 
under  the  Bills  of  Sole  Acts,  and  the  trustee  in 
bankruptcy  moved  for  a  declaration  that  it  was 
null  and  void.  Held,  that  the  deed  was  not  void, 
inasmuch  as  it  contained  a  valid  assignment  of  a 
choie  in  action,  which  was  distinct  and  separate 
from  the  assignment  of  the  piano.  (Be  Isaacson ; 
£»  parte  Mason.) 583,812 

BUILDING  SOCIETT. 
Deed  of  dissolution  —  Alteration  of  rights  and 
liabilities  of  members — Withdrawing  umwlvanoed 
members — ^Advanced  members — Advances  repay- 
able by  instalments — Immediate  payment  of 
balances  owing. — The  priority  of  repayment  of 
members  of  a  building  society  who  have  given 
notice  of  withdrawal  may  be  abrogated  by  am 
instrument  of  dissolution  executed  pursuant  to  the 
Bnilding  Societies  Aot  1874,  s.  32,  without  an 
alteration  of  the  mles  of  the  society.  So  held  by 
Kekewich,  J.  An  instmment  of  diasolation  does 
not  alter  the  right  of  the  borrowing  members  of  a 
bnildicg  society  to  continue  paying  their  instal- 
ments in  accordance  with  the  terms  of  their  respec- 
tive mortgage  deeds ;  and  they  cannot  be  oompelled 
to  pay  ap  immediately  the  balances  dne  from  them 
in  respect  of  their  advances.  So  held  by  the  Court 
of  Appeal  (reversing  the  decisionof  Kekewich,  J.). 
Sect.  10  of  the  Bnildbg  Societies  Act  1894  is 
retrospective  in  its  operation,  and  applies  to 
societies  in  course  of  dissolution  at  the  time  of  the 
passing  of  the  statute.    (Kemp  v.  Wright.) 650 

Dispute  between  society  and  unadvanced  share- 
holder— Axbitration — Appointment  of  arbitrators 
after  commencement  of  action  by  member — Stay- 
ing proceedings — Jurisdiction. — Where  the  rules 
of  a  bnilding  society,  incorporated  under  the 
Building  Societies  Act  18/4,  provide  for  the  setUe- 
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ment  of  disputes  between  the  society  and  any  of 
its  members  by  referenoe  to  arbitration  pnrsnant 
to  Beat.  16,  Bub-seat.  9,  of  tbat  statute,  the  fact 
tbat  some  of  the  fnU  body  of  arbitrators  are 
appointed  after  the  oommencement  of  an  action 
by  an  nnadvanced  shareholder  against  the  soeiety 
in  respect  of  a  diapnte  does  not  give  the  court 
jmisdiotion  to  entertain  the  proceedings.  (Norton 
r.  The  Counties  ConserratiTC  Permanent  Benefit 

Building  Somety.) pays  790 

First  mortgage — Foetponement  of  seonrity — Borrow- 
iig  powers — Ultra  viret, — According  to  the  rules 
of  a  bnilding  society,  which  had  exhausted  its 
bcerowing  powers,  no  property  was  to  be  deemed 
a  anffioient  security  for  advances  which  should  be 
sabjeet  to  previous  mortgage  otherwise  than  to 
the  society ;  but  the  directors  were  empowered  to 
release  a  portion  of  a  mortgtured  estate,  if  satisfied 
that  the  remainder  wtA  sufficient.  A  sum  con- 
siderably  in  excess  of  6000r.  had  been  preiiously 
^Tanccd  by  the  society  to  H.,  one  of  its  members, 
upon  mortgage  of  various  houses.  The  direotots 
were  in  need  of  money,  and  in  pursuance  of  an 
anangement,  which  was  carried  out  by  a  mort- 
gage deed  of  the  Ist  Deo.  1891,  H.  mortgaged  the 
the  same  houses  to  a  life  insurance  company  for 
€0002.,  the  bnilding  society  joining  in  the  deed  to 
releaae  and  postpone  its  securitv,  so  that  the  life 
iDsaxance  company  had  a  first  charge.  The  60001. 
was  paid  to  H.,  who  immediately  handed  it  to  the 
building  sooiety  in  reduction  of  his  debt,  the 
balance  of  the  debt  being  thus  secured  by  a 
second  mortgage  of  the  property.  All  the  costs  of 
this  tranaaotion  were  paid  by  the  building  society. 
Upon  the  society  going  into  liquidation,  tms 
transaction  was  impeached :  Held,  that  the  mort- 
nge  of  the  Ist  Deo.  1891  was  ultra  virat,  and  not 
nnding  upon  the  society,  inasmuch  as  it  was  not 
within  eitoer  the  express  or  implied  powers  of  the 
direetora  to  enter  into  such  a  transaction,  nor 
could  it  be  upheld  as  a  realisation  of  their  security 
as  mortgagees.  (Portsea  Island  Bnilding  Sooiety 
T.Barclay.)      82 

Solimtor — Officer  of  the  sociebr — Liability  for  mis- 
fessaiuie — The  Companies  (Winding-up)  Act  1890. 
— W.,  a  Bolicitor,  was  appointed  and  acted  as  sole 
solicitor  to  the  Liberator  Sooiety,  which  was 
imorporated  under  the  Building  Societies  Act 
1874,  at  an  annual  salary  out  of  which  he  was  to 
pay  officers,  clerks,  &o.,  and  undertook  to  pay 
over  to  the  sooiety  aU  fees  and  costs  paid  to  him 
bj  clients  of  the  sooiety.  An  order  was  sub- 
se^ently  made  for  the  compulsory  winding-up  of 
the  society,  and  pnrsnant  to  rule  78  of  the  Com- 
panies (Winding^np)  Act  1890,  application  was 
made  by  the  official  receiver  to  bring  to  the  notice 
of  the  court  certain  acts  of  misfeasance  oom- 
mitted  by  W.,  and  for  an  order  that  he  should 
cootribnte  to  the  assets  of  the  society  sums  re- 
oeived  by  him  as  officer  thereof.  Held,  by  Cave 
and  Collins,  JJ.,  that,  although  primA,  facie  a 
solicitor  is  not  any  more  an  officer  of  a  society 
than  is  a  banker,  yet  inasmuch  as  W.  had  agreed 
to  do  all  the  work  that  the  society  had  for  him  to 
do  in  consideration  of  a  fixed  salary,  and  to  forego 
as  far  as  the  members  of  the  society  were  con- 
cerned all  the  ordinary  rules  with  regard  to  pay- 
ment, and  as  he  had  acted  practically  as  the 
society's  financial  manager,  he  was  an  officer  of 
the  society  within  sect.  10  of  the  Companies 
(Windiiw-up)  Act  1890,  andthatas  such  his  estate 
was  liable  to  contribute  to  the  assets  of  tiie 
society  all  sums  that  he  had  received  as  * '  officer ' ' 
of  the  society.  {Re  The  Liberator  Permanent 
Benefit  Building  Sooiety.)  ...      ....  406 

CHAEITT. 
CoBpolsory  sale  of  lands  to  railway  company — 
YMuntary  subscriptions  and  donations — Endow- 
ment—Consent of  Charity  Commisaioners. — The 
income  of  any  endowment  of  a  charity  primA  facie 
means  income  derived  from  any  invested  funds ; 
but,  in  the  case  of  a  charity  partly  maintained  by 
voluntary  Eubscriptions,  and  partly  by  the  income 
of  any  endowment,  bequests  and  donations  for.tiie 


? general  purposes  of  a  charity,  which  may  be  law- 
nllv  applied  as  income  consistisntly  with  the  terms 
of  tne  gift,  ate  exempt  from  the  jurisdiction  of  the 
Charity  Commissioner  b;  and  snoh  gifts,  and  the 
income  thereof,  are  not  brought  within  the  juris- 
diction by  being  invested  by  the  governing  body 
of  the  charity.  Land  belonging  to  a  charity  had 
been  taken  by  a  railway  company  under  the  powers 
conferred  by  their  special  Act  whereby  the  pur- 
chase money  was  fixed  at  40,0001.  The  Charity 
Commissioners  having  intervened,  the  sum  of 
SOOOI.,  port  of  the  pnronase  money,  had  been  paid 
into  oourt.  The  land  had  originally  been  bought 
by  the  charity  out  of  monejr"  produced  by  the  nle 
of  oonaols,  which  were  derived  from  investments 
of  voluntary  contributions,  and  wore  available  for 
the  general  purposes  of  the  charity,  and  oould  be 
dealt  with  as  income.  The  ohanty  had  power 
under  their  Act  of  incorporation  to  purchase  land, 
but  there  was  no  provision  empowering  them  to 
sell  or  let  the  land  so  purchased,  A  power  of  sale 
was,  however,  conferred  by  the  special  Act  of  the 
railway  company  above  referred  to,  A  petition 
was  presented  by  the  charity  for  payment  of  the 
50002.  to  them  as  being  absolutely  entitled  thereto. 
Held,  that  the  proceeds  of  the  sale  of  the  land 
were  still  applicable  as  income  to  the  general  pur- 
poses of  the  charity,  and  therefore  exempt  from 
the  jurisdiction  of  the  commissioners ;  and  that 
direction  for  payment  to  the  charity  could  be 
rightly  made.  (Re  The  Clergy  Orphan  Corpora- 
tion.)   page  450 

Trustees — Accounts — Motion  to  commit  trustees  for 
not  rendering  acoonnts— Charity  Commissioners — 
Jarisdiction — Cliaritable  Trusts  Act  1853. — Unless 
a  charity  comes  within  the  exemptionB  speeifled  in 
■eat.  62  of  the  Charitable  Trusts  Act  1A53,  the 
trustees  are  bound  to  render  aooonnts  to  the 
Charity  Commissioners.  On  motion  to  oommit  the 
trustees  for  refusing  to  render  accounts,  the 
trustees  were  ordered  to  pay  the  costs  of  the 
motion.    (fi<  Oilehrist's  Trusts.)     875 

CHEQUE. 
Post-dated  cheque  —  Payable  on  demand  —  Valid 
cheque — Stamp — Penny  stamp  sufficient — Holders 
for  value — Bankers. — A  post-dated  cheque  for  any 
amount  payable  to  order  and  bearinga  penny  stamp, 
issued  as  a  negotiable  instrument  before  the  day 
of  its  date,  is  a  valid  cheque  upon  which  an  action 
can  be  brought  after  the  date  which  it  bears 
When  a  customer  hands  a  cheque  to  his  bankers  in 
order  that  it  may  at  once  be  placed  to  his  credit, 
and  it  is  so  placed  to  his  credit,  the  bankers 
become  holders  for  value  of  the  cheque.  (Boyal 
Bank  of  Scotland  V.  Tottenham.)     168 

CR08E  IN  ACTION. 
Promise  to  lend  money — Assignment — Judicature 
Act  1873  (36  &  37  Vict.  c.  66),  s.  26,  sub-sect.  6.— 
The  owner  of  a  piece  of  land  covenanted  with  a 
builder  for  the  erection  of  housee  thereon,  the 
builder  to  be  entitled  to  long  leases  of  the  houses 
when  built.  While  the  work  was  being  carried 
out,  and  in  order  to  assist  the  builder  in  finishing 
it,  the  owner  verbally  agreed  to  lend  the  builder 
2601.  on  each  pair  of  houses  in  small  sums  from 
time  to  time.  The  builder  afterwards  made  an 
assignment  in  writing  to  the  plaintiffs  of  501.  out 
of  the  money  due  or  to  become  due  from  the 
owner  to  lumself .  In  an  action  by  the  assignees 
against  the  owner  upon  this  assignment :  Held, 
that,  as  there  was  no  oonsideration  for  the  agree- 
ment to  lend,  there  was  nothing  that  could  be 
assigned,  and  the  action  must  fail.  Held  also,  that, 
if  the  agreement  to  lend  had  been  a  binding  one, 
such  an  agreement,  being  enforceable  onlyby  an 
action  at  common  law  for  damages,  would  not 
have  been  assignable  under  sect.  25,  sub-aeot.  6, 
of  the  Judicature  Act  1873.  (May  and  another  v. 
Lane.)       860 

COLONIAL  LAW, 
Canada — Law  of  Lower — Procedure — Kon-jndicial 
day— Expiration  of  time— Code  ^  Civil  Psooe- 
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dure,  act.  3—49  &  50  Yiot.  o.  95  (Qnebeo),  a.  ao 
—42  &  43  Viot.  o.  53  (Qaebe*),  b.  12.— By  the 
Canadian  Code  of  Civil  Fiooednre,  art.  3,  itii  pro- 
Tided  that,  "  if  the  day  on  whioh  any tUnfr  is  to  be 
done  in  ponnanoe  of  the  law  ia  a  non-jodioial  day, 
aaoh  thing  may  be  done  with  like  effect  on  the 
following  day.  By  the  DeolaTatoiy  Act,  49  & 
50  Vict.  0.  95  (Qnebeo)  aeot.  20,  "If  the  day  fixed 
for  any  proaeedinga,  or  for  the  doing  of  an^hing, 
expires  on  a  non-jndioial  day,  anoh  delay  is  pro- 
longed till  the  next  following  jndioial  day."  Held, 
that  theae  proviaions  relate  to  matters  of  pro- 
ondnre  only,  and  to  thinga  which  the  law 
direota  to  be  done  by  either  of  the  parties  in  the 
coarse  of  a  anit,  and  not  to  the  title  or  want  of 
title  in  the  plaintiff  to  inatitnte  and  maintain  it ; 
and  therefore  where  a  atatnte  (48  &  43  Vict,  o.  ^ 
(Quebec)  a.  12)  provided  that  proceedings  of 
the  respondent  corporation  might  be  qneationed 
on  the  gronnd  of  illegality  b^  a  petition  presented 
to  the  Superior  Conrt  within  tnree  montha,  and 
the  laat  day  of  the  three  montha  waa  a  non- 
judicial day,  the  time  for  presenting  anoh  petition 
waa  not  extended  to  the  following  day.     (Dtehtee 

V.  City  of  Montreal.)    page  354 

Hanitoba — Street  railway— Exdnaire  right  to  mn 
OTsr  atreets — Conatrnotion  of  agreement. — The 
appellant  company  were  empowered  by  their  pri- 
vate Act  (with  the  oonaent  of  the  city  anthoritiea) 
"  to  use  and  occnpy  any  and  anoh  parts  of  any  of 
the  atreeta  and  highwaya  "  in  a  city  "  as  may  be 
required  for  the  porpoaea  of  their  railway  track, 
the  laying  of  the  raua  and  the  mnning  of  their 
oara  and  oarriagea."  The  mayor  and  oonnoil  of 
the  city  afterwards  by  deed  granted  to  the  appel- 
lants the  right  to  conatruot,  maintain,  and 
operate  ...  a  double  or  single  track  railway 
with  the  necesaary  appurtenances,  upon  or  along 
any  of  the  atreeta  and  highwaya  of  the  city  and  to 
ran  their  cara  .  .  .  npon  the  aame."  A  sub- 
sequent clauae  proTided  that,  if  any  other  party 
proposed  to  "  conatmot  street  railwaya  on  any  of 
the  atreeta  not  occupied  by  "  the  appellants,  "  the 
nature  of  the  pmpoaal  thua  made  should  be  com- 
municated to  them,"  and  they  should  have  the 
option  of  carrying  it  out  themaelvea.  Held,  that 
these  proTiaions  conferred  no  exoluaiTe  righta  n|>on 
the  appellants  to  the  use  of  the  atreeta  of  the  city, 
but  that  the  city  authorities  could  validly  grant 
to  the  respondent  company  a  right  to  lay  down 
street  railways  in  streets  iJready  worked  by  the 
railways  of  the  appellants,  and  also  in  streets  not 
worked  by  them,  which  they  were  nevertheless 
willing  to  work.  (Winnipeg  Street  Biailway  Com- 
pany V.  Winnipeg  Eleobic  Street  Bailway  Com- 
pany and  the  City  of  Winnipeg.)      127 

New  South  Walea — Crown  lands — ^Dedication  by 
Crown — Permanent  common  —  Common  of  pas- 
turage— Inclosure. —  By  sect.  5  of  the  Crown 
Lands  Alienation  Act  of  New  South  Walea  1861, 
it  is  enacted  that  Crown  lands  in  the  colony  may 
be  reaerved  or  dedicated  for  varioua  8i>ecified  pur- 
poees,  including  "  pasturage  common,  or  for  pub- 
lic health,  recreation,  convenience,  or  enjoyment." 
A  tract  of  Crown  land  was  duly  dedicated  under 
the  Act  as  "  permanent  common,"  and  the  Munici- 
pal Council  of  Sydney  were  appointed  trustees  of 
the  land  ao  dedicated,  under  tue  Pnblic  Parks  Act 
1854.  The  Municipal  Council  let  a  small  portion 
of  the  land  on  lease  to  the  other  appellanta,  who 
inoloaed  it,  and  need  it  for  agricultural  ahowa, 
racea,  and  cricket  and  football  matohea,  and  made 
a  charge  for  admittance.  Held,  that  the  dedica- 
tion of  the  land  did  not  oreate  a  common  of  paa- 
turage,  and  that  the  use  by  the  appellants  waa  not 
inoonsiatent  with  the  dedication,  which  mnat  be 
taken  to  have  been  for  the  public  enjoyment,  and 
that  anoh  use  should  not  be  reatrained  at  the  anit 
of  the  Attomey-Qenoral  aning  on  behalf  either  of 
the  Crown  or  of  the  public.  Judgment  of  the  court 
below  reversed,  (Municipal  Council  of  Sydney 
and  othera   v.  Attomey-Genenl  of  New  South 

Walea,  and  Milroy.)     30 

New  South  Wales — Law  of— Appointment  of  new 
trustee*    by   court— Vesting    order— Praotiae— 


Partiea.- The  atatnto  16  Viot.  No.  19,  by  aeot.  30, 
empowera  the  Supreme  Court  of  New  South 
Wuea,  upon  the  ^plicaticm  of  any  person  bene- 
ficially intoreated,  to  appoint  new  tmateea  in 
certain  caaea ;  and  by  aeot.  32  providea  that  "  it 
shall  be  lawful  for  the  court  npon  making  any 
order  for  appointing  a  new  truatee,  either  by  the 
aame  or  by  any  aubMquent  order,  to  direct  that  any 
land  aubjeot  to  the  trust  ahall  vest  in  the  person  or 
persona  "  ao  appointed.  By  the  practice  of  the 
court,  embodied  in  nUea  of  procedure,  the  appoint- 
ment of  a  new  truatee  waa  referred  to  the  maator 
witii  directiona  "  that  upon  anch  appointment  the 
tmat  property  and  effecta  be  veated  in  the  "  new 
truatee.  Held,  that  an  order  ao  made  npon  a 
reference  to  the  maator  waa  anffioient  to  vest  the 
legal  estate  in  the  new  trustee,  and  that  a  sub- 
sequent order  by  the  court  wag  unnecessary. 
The  Act  does  not  require  that  all  persons  intor- 
ested  should  be  made  partiea  to  the  suit,  but 
leaves  a  discretion  to  the  petitioner  and  to  the 
court.    (Plomley  v.  Biohardaon  and  others.)    page  372 

COMPANY. 

Articles  of  association— Debenture — Irregnlaritie* 
in  issue — Validity — Transferee  for  value  without 
notice. — By  one  of  the  articles  of  asaociation  of 
a  company  it  waa  provided  that  any  debenture 
bearing  the  aeal  of  the  company  and  iasned  for 
valuable  conaideration  ahonld  be  binding  on  the 
colnpany,  notwithstanding  any  irregularity  tonch- 
ing  the  authority  of  the  directora  or  officers  or 
servanta  of  the  company  to  issue  the  same.  The 
oompany  iasned  a  debenture  sealed  with  the  seal 
of  the  company,  and  signed  by  a  director  and 
countersigned  by  the  secretary  of  the  company, 
aa  required  by  the  artiolea.  It  appeared,  how- 
ever, that,  contrary  to  the  proviaiona  of  the 
artiolea,  the  aeal  had  been  affixed  to  the  deben- 
ture on  the  aole  authority  of  one  of  the  direotors, 
in  whoae  favour  it  purported  to  be  made  ;  that  no 
other  director  waa  present  or  voted  in  favonr  of 
the  affixing  of  the  aeal ;  that  no  meeting  had  been 
convened  for  the  purpose  ;  and  that  the  moneys 
puri>orted  to  be  aecured  by  it  were  not  moneya 
whioh  the  directors  had  power  to  secure.  Held, 
that,  aa  against  a  transferee  who  took  without 
notice,  the  irregnlarities  in  the  iaaue  of  the 
debenture  were  covered  by  the  article,  and  that 
the  debenture  waa  therefore  valid.  (Daviea  v. 
B.  Bolton  and  Co.  Limited.)      336 

Bondholdera— Failure  of  object  of  oompaoy — Com- 
promiae — "  Frooeedinga  oonoeming  a  tmat" — 
Power  of  oourt  to  enforce. — Three  aotiona  were 
brought  by  the  holdera  of  first  mortgage  bonds 
issued  to  provide  funds  for  the  completion  of  a 
railway  in  course  of  oonstmotion,  the  proceeds  of 
the  bonds  being  in  the  hands  of  truatees.  The 
firat  and  third  actions  were  brought  by  a  anb- 
stantial  minority  of  the  bondholdera,  which  minor- 
ity aaked  for  a  return  of  auch  proceeda  of  the 
bonds  as  remained  in  the  hands  of  the  tmateea,  on 
the  ground  that  the  completion  of  the  railway  had 
become  practically  impossible,  and,  oonaequemtly, 
the  purpoae  for  which  the  bonda  had  been  iaaued 
bad  tailed.  The  aecond  action  was  brought  by  a 
small  majority  of  the  bondholdera,  who  deaired  to 
have  the  remaining  prooeeda  of  the  bonda  expended 
in  continuing  the  construction  of  the  railway. 
Pending  certain  inquiriea  directed  by  North,  J., 
before  whom  the  actions  came  on  for  trial,  a  peti- 
tion waa  presented  by  the  plaintiffs  in  tiie  firat 
action  asking  the  sanction  of  the  oonrt  to  a  pro- 
posed scheme  for  the  compromise  of  the  Utigation. 
North,  J.  refused  to  sanction  the  scheme.  On 
appeal :  Held,  that  the  court  having  power  under 
rule  9a  of  Order  XVI.  to  approve  a  compromiae  in 
the  abaence  of  acme  of  the  persons  interested, 
and  in  this  caae  the  propoaed  compromiae  being 
beneficial,  the  acheme  would  be  aanotioned,  aub- 
jeot to  a  sum  being  set  apart  to  meet  the  claima 
of  the  diaaentient  bondholdera.  (The  Foreign, 
American,  and  Qeneral  Inveatment  Trust 
Company  limited  v.  Slqwr.  Collingham  v. 
Sloper.)     „ 458 
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CompuiT  limited  by  guarantee — Ifot  hayijigr  a 
eajritu  dirided  into  tharea — Begnlationa  aa  to 
ibare  or  interest  of  members  in  the  oompany's 
udertaking — Ultra  tiire«.— The  G.  M.  S;ndioate 
limited  waa  inoorporated  on  the  23rd  Keb.  1^, 
■a  a  company  limited  by  g^narantee  and  not  haviiif; 
any  capital  divided  into  ahares.  The  amonnt 
guaranteed  by  each  member  was  11.    For  the  por- 

nof  registration  the  number  of  members  was 
ued  (by  the  articles)  to  be  twenty,  bnt  the 
directors  were  empowered  to  reeristor  an  increase. 
A  special  resolntion  of  the  company  waa  doly 
paned  on  the  13th  June  1894,  snbatitntingr  for  the 
articles  of  asaooiation  of  the  company  a  body  of 
sew  regulations,  which  provided  that  the  under- 
taking of  the  oompany  ahonld  be  regwded  as 
dindM  into  1400  MiaireB  or  interests ;  that  the 
aiembera  of  the  company  at  the  time  at  which  the 
regnlatioDa  came  into  operation  should  be  deemed 
to  be  entitled  to  theie  shaies  in  equal  propor- 
tions ;  that  the  number  of  shares  in  the  under- 
taking might  be  increased,  and  the  additional 
■hares  so  created  dealt  with  in  snoh  manner  as 
the  direotors  should  think  expedient,  and  any 
preferential  or  special  rights  might  be  attached  to 
ansh  additional  ahares ;  that  the  shares  or  intoresta 
of  any  member  might  be  transferred,  and  should 
pus  to  his  executors  on  death  ;  and  that  a  member 
might  be  admitted,  or  permitted  to  increase  his 
holding  on  the  footing  of  payment  to  the  oompany 
of  a  speoillsd  sum  per  shwe  or  interest,  by  instal- 
ments or  otherwise.  This  waa  an  action  by  one 
of  the  members  of  the  oompany  against  the  oom- 
pany and  the  directors  to  restrain  their  aoldng  on 
the  new  legvlations  on  the  ground  that  they  were 
ultra  tiire*  aa  being  an  attempt  to  get  the  benefit 
ofbaTisg  »  oapitsJ  divided  into  shares  without 
being  snbjeot  to  the  restraints  imposed  upon  aaoh 
capital  by  the  Companies  Acts.  The  plaintiff  now 
moTcd  for  an  injnnotion,  and  the  motion  was  by 
eonsf  nt  treated  as  the  trial  of  the  action.  Held, 
that  the  regulations  were  intra  virgs ;  they  were 
nanly  attempts,  whether  sliooesaful  or  not  the 
«nrt  expressed  no  opinion,  to  define  and  make  it 
poviUe  to  deal  with  the  frttotional  interests  of  the 
meBbers  of  the  company  in  its  undertaking,  and 
did  not  either  limit  their  liability  by  the  amount 
of  their  shares,  or  attempt  to  create  a  capital 
dirided  into  aharea  within  the  meaning  of  seot.  I'lv 
and  other  sectiona  of  the  Companies  Aot  1862. 
(MaUasan  «.  The  Oeneral  Mineral  Patents  Syndi- 
eate  Limited.) „ page  476 

Ime  of  shares  at  a  discount — Winding-up — Dis- 
charge of  creditors — CaJls — Bighte  of  oontribn- 
tories  inter  te. — A  limited  oompany,  having  under 
its  artiolee  of  association  power  to  issne  auuea  at 
a  digcount,  created  additional  capital  in  ahares, 
some  of  which  were  iasned  at  a  discount  to  A. 
who  waa  also  an  original  shareholder.  The  com- 
pany having  been  ordered  to  be  wound-up,  all  the 
creditora  were  duly  paid  before  the  whole  of  the 
■hare  capital  had  been  called  up.  The  queation 
then  aroae  whether,  in  adjuating  the  righte  of  the 
■hareholdera  inter  >e  under  sect.  38  of  the  Com- 
paaiea  Aot  1862,  A.,  aa  the  holder  of  disoonnt 
■hares,  was  still  liable  under  sect.  25  of  the  Com- 
panies Aot  1867  to  pay  up  the  whole  amount  of 
thoae  shares.  Held,  that  the  issue  of  shares  at  a 
diaeonnt  waa  void  altogether,  and  not  merely  as 
against  creditors ;  and  that  therefore  the  dia- 
eonnt aharea  were  liable  to  be  called  up  in  full, 
under  aaet.  25  of  the  Companiea  Act  1867,  for  the 
purpoae  of  adjuating  the  righta  of  the  various 
ahateholders  in  the  company  inter  *e.  (lie  The 
Baihray  Time  Tables  Publiahing  Company 
limited;  £«i>art«  Walton.)     682 

^'•bflity  of  directors — ^Agreement  made  hon&  fide 
bat  ultra  viret — Ifeaanre  of  dunages — Market 
price  of  shares. — Where  the  directors  of  a  company 
made  an  agreement  for  the  sale  of  shares,  whioh 
^  in  fact  partially  ultra  vires,  bnt  was  made 
ion&Jide,  in  tne  honest  and  reasonable  belief  that 
it  waa  for  the  intereatof  the  oompany,  they  cannot 
baahaiged  with  dolus  mains  or  frand  merely 
oecanse  the  effect  of  the  tranaaotioD  waa  to  eanse 


a  rise  in  the  aharea  of  the  company,  which  enabled 
them  to  aell  ahares  of  their  own  at  prices  which 
gave  them  large  profits ;  and  the  proper  measure 
of  damages  in  an  action  brought  by  shareholders 
against  the  directors  in  respect  of  the  transaction 
is  the  value  of  the  shares  to  the  company  if  the 
agreement  had  not  been  made.  A  subsequent 
market  price,  due  to  the  influence  upon  a  market, 
flnotuating  from  day  to  day,  of  the  impugned 
transaction  itself,  is  not  the  proper  measure  of 
what  might  have  been  rtalised  from  the  shares  if 
no  such  transaction  had  taken  place.  (Hirsohe 
and  others  1).  Sims  and  others.) page  SSt7 

Loan  by  bank — ^Debentures  with  blanks  instead  of 
the  names  of  the  obligees,  as  collateral  security — 
Invalid  at  law — Equitable  contract  to  give  valid 
debentures  entitling  bank  to  rank  with  holders  of 
valid  debentures. — A  company  with  large  borrow- 
ing powers  having  issued  a  iaige  number  of  deben- 
tiue  bonds  got  into  difficulties,  and  obtained  an 
advance  from  its  bankers,  giving,  as  collateral 
security  for  the  advance,  debenture  bonds  under 
the  company's  seal,  in  wmoh  debentures  the  name 
of  the  obligee  was  omitted,  blanks  being  left  for 
such  name.  In  connection  with  the  transaction 
between  the  oompany  and  the  bank  there  waa  a 
minute  of  a  resolution  of  the  oomp&ny  duly 
signed  by  the  chairman  at  a  subsequent  meeting, 
and  a  covering  deed  by  which  the  property  of  the 
company  was  vested  in  trustees  to  secure  the  pay- 
ment of  the  principal  moneys  and  interest  due  on 
the  debentures ;  and  the  bank  was  registered  aa 
holder  of  the  debenturea.  The  company  was  dis- 
solved ;  and  aubseqnently,  upon  an  action  by  a 
debenture-holder,  an  order  waa  made  that  the 
tmste  of  the  covering  deed  should  be  performed 
and  carried  into  execution,  and  inquiries  as  to  the 
holders  of  the  debentures  were  directed.  On  the 
further  consideration  of  the  action  the  question 
was  raised  whether,  with  respect  to  the  debentures 
held  by  the  bank,  in  whioh  the  name  of  the  obligee 
was  omitted,  a  blank  space  being  left  for  such 
name,  the  bank  was  a  debenture-holder,  and  en- 
titled with  the  other  debenture-holders  to  the 
benefit  of  the  covering  deed.  Held,  that,  although 
the  debentures  were  void  at  law,  there  was  a  valid 
contract  with  the  bank  to  issne  valid  debenturea 
to  them  (the  terms  of  which  contract  could  be 
gathered  from  the  resolution  of  the  oompany,  the 
debentures  whioh  were  good  aa  written  memo- 
randa, and  the  covering  deed),  under  whioh  con- 
tract the  bank  had  an  equitable  claim  to  share 
with  the  other  debenture-holders  the  benefit  of 
the  covering  deed.  (Re  Qaeenaland  Land  and  Coal 
Company  Limited ;  Davis  v.  Martin.)    115 

Promoting  and  obteining  Aot — Solioitor'a  coats — 
Agreement  for  payment  of  coate  on  condition  of 
"  the  capital "  being  raised — tissue  of  part  of  the 
company' a  capital — Bighte  of  aolioitors. — A  com- 
pany waa  being  promoted  for  the  building  of  a 
railway,  and  for  the  purchaae,  in  connection  there- 
with, of  a  certain  canal.  The  promotera  and  a 
firm  of  sohcitora  came  to  an  agreement,  after- 
wards adopted  by  the  company^  by  which  the 
solicitors  consented  to  giye  their  serviues  gratis 
"  in  the  event  of  the  application  to  Parliament 
failing,  or  the  capital  not  being  raised,"  bat  in 
the  event  of  these  two  conditions  being  fnlfilled, 
they  were  to  be  paid  the  customary  professional 
chsfgea  for  work  done.  An  Act  of  Parliament 
was  obtained  incorporating  the  oompany,  and  pro- 
viding for  the  transfer  to  it  of  the  canal,  and 
authorising  the  construction  of  the  railway.  The 
capital  waa  not  to  exceed  eight  million  pounds, 
and  the  company  was  authorised  to  resolve  that 
the  canal  undertaking  and  capital  necesaary  for 
it  should  be  a  separate  nnderteking,  with  a 
separate  capital.  This  course  waa  adopted  by  the 
company,  and  the  canal  capital  fixed  at  one  and  a 
quarter  millions.  This  amount  waa  raised,  bnt 
the  rest  of  the  capital  of  the  company  was  not 
raised.  In  an  action  by  the  solicitors  to  recover 
the  customary  professional  oharpres  for  work  done 
by  them :  Held,  that  the  raising  <Nf  the  caniJ 
capital  was  not  a  raising  of  "  the  capitaJ,"  and 
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ihikt  the  oonditiona  of  the  oontraot  made  between 
the  promoters  and  the  solioiton  not  having  been 
fnl&Ued,  the  soUoitois  were  not  entitled  to  anooeed 
in  the  action.  (Niohols  v.  the  North  Metropolitan 
BaUway  and  Canal  Company.)        page  249,  836 

Shareholder  —  Debt  —  Lef^atee  —  Call  on  shares  — 
Creditors — Frandnlent  oonveyanoe.— Mrs.  T.,  the 
widow  and  residuary  legatee  of  B.  T.,  the  testator, 
in  Not.  1889  took  ont  letters  of  administration 
with  the  will  annexed,  and  possessed  herself 
of  the  personal  property  of  the  testator, 
but  did  not  have  ^  shares  in  the  plaintiff  company 
truiaferred  into  her  name.  On  the  10th  April  1893 
the  pbuntitTs  gare  Mrs.  T.  notice  of  a  call  of  11. 
per  share.  On  the  17th  April  three  deeds  were 
exeonted,  wherebjr  Mrs.  T.  assigned  the  whole  of 
the  personal  estate  except  the  shares  to  L.,  npon 
consideration  of  covenants  entered  into  by  L.  to 
indenmihr  Mrs.  T.  against  all  liabilities,  and  to 
provide  her  with  board,  lodKing,  and  wearing 
apparel,  and  amenities  suitable  to  her  position, 
and  on  Mrs.  T.'s  death  to  provide  her  with  a 
decant  funeral.  Held,  that,  aa  legal  personal 
representative,  Mrs.  T.  was  bound  to  administer 
her  husband's  estate  according  to  law,  and  that, 
as  residuary  legatee,  she  took  only  what  was  left 
after  due  administration,  that  is  to  say,  after  pay- 
ment of  the  debts,  including  the  calls  that  might 
be  made  on  the  shares ;  the  deeds  of  assigriment 
must  be  deolared  void  as  aftainst  the  plaintiffs, 
and  there  must  be  the  ordinary  accounts  in  a 
creditor's  action;  the  plaintiffs  were  entitled  to 
be  paid  the  call  and  interest,  and  the  ooats  of  the 
action,  and  the  surplus  of  the  estate  would_  go 
aooordinff  to  the  provisions  of  the  deeds  of  assign- 
ment. (K«  Tronghton;  Bent  itnd  General  Collect- 
ing, Ac,  Company  v.  iWnghton.)   427 

WnroiNO-tTP. 

Conttibntonr-^Application  for  shares — Verbal  with- 
drawal— Authority  of  clerk  at  reiristered  office  to 
receive  withdrawal — Stoppage  of  cheque  for  appli- 
cation money — Notice  to  company. — An  applica- 
tion for  shares  in  a  company  liiay  be  verbally 
withdrawn  before  allotment.  A.  signed  an  applica- 
tion form  for  shares  in  a  company,  and  handed  the 
same  to  a  clerk  at  the  registered  office  of  the 
company  with  a  cheque  for  the  amount  of  the 
alloment  money.  On  the  same  day  A.  called  at 
the  office  and  told  the  clerk  that  he  withdrew  his 
application,  and  asked  him  to  return  the  oheqne. 
llie  clerk  declined  to  do  so,  on  the  ground  that 
the  secretary  was  ont.    A.  thereupon  stopped  his 

.  cheque.  The  company  subsequently  allotted  the 
shares  to  A.  Held,  that,  in  the  absence  of  evidence 
to  the  contrary,  it  must  be  inferred  that  the  clerk 
was  so  far  in  charge  as,  in  the  absence  of  others, 
to  have  authority  to  receive  A.'s  statement,  which 
mast,  therefore,  be  taken  to  have  been  communi- 
cated to  the  company  before  allotment.  Directors, 
who  allot  shares  on  the  basis  of  payments  to 
their  bankers,  ought  to  make  inquiries  as  to 
such  payments  before  allotting  the  shares.  {Re 
Brewery  Assets  Corporation  Limited ;  Truman's 
caae.^ 328 

•—  Director— Qualification  shares— Fixed  period 
for  acquiring  shares — Besignation  within  period. 
—  Where,  by  the  articles  of  assooiatton  of 
a  company,  a  period  is  fixed  within  which  a 
director  is  to  acquire  his  qualification  shares, 
but  he  is  empowered  to  act  before  so  doing,  the 
fact  that  he  acts  as  director  is  not  evidence  of  an 
agreement  to  take  the  shares,  and,  if  he  resigns 
within  the  period  fixed  for  acquiring  them  he  is 
under  no  obligation  to  acquire  them,  and  therefore 
on  the  winding-up  of  the  company  is  not  liable 
to  be  placed  on  tne  list  of  contributories  in  re- 
8]}eot  of  those  shares.  {Re  B.  Bolton  and  Co. 
Limited;  Salisbury-Jones  and  Dale's  case.) 284 

Costs — Taxation — Official  receiver's  report  —  Mis- 
feasance eummons — Adjournment  into  court — Oral 
evidence — Instruotiona  for  brief — Three  counsel — 
Consultations — Befreshers. — The  official  receiver's 
special  report  under  rule  78  of  the  Companies 
(Winding-up)  Bules  1890  is  neither  a  pleading  nor 


equivalent  to  a  pleading,  nor  aa  affidavit,  nor 
within  Order  LXv.,  r.  27;  but  a  statement  of 
facts  for  which  the  only  charges  which  oan  be  made 
are  for  dnswing  at  Sd.  a  folio,  and  copying  at  4<I.  a 
folio.  The  hearing  of  an  adjourned  mideaaanoe 
■amnions  under  sect.  10  of  the  Companies  (Wind- 
ing-up Act)  1890  is  not  "  the  hearing  or  trial  of 
action  upon  notice  of  trial,  or  notioe  for  judgment 
given"  (B.  S.  C.  1883;  App.  N.,  No.  81),  and  there- 
fore charges  for  instruotiona  for  brief  cannot  be 
allowed,  but  only  for  drawing  and  oopying  all  the 
neoeasary  proofs  and  statements  of  tne  witneaaes 
and  observations  at  the  rate  of  Is.  for  drawing 
and  id.  for  each  copy  for  connssl.  On  the  hearing 
of  such  a  summons  npon  affidavit  and  oral  evidence 
the  fees  and  oosta  of  three  counsel  may  be  allowed 
where  it  is  essential  to  justice,  having  regard  to 
the  issnea  raised  and  the  probable  and  aotilal 
length  of  the  hearing,  that  the  cervices  of  three 
oonnael  should  be  retained.  Fees  to  oounsel  for 
oonsultation  (after  the  first  one)  during  the  hearing 
disallowed.  The  registrar  has  power  to  allow 
refreshers  on  such  an  adjourned  summons  where 
oral  evidence  is  adduced,  such  a  case  being  a 
matter  within  Order  LXV.,  r.  27,  sub-rule  48,  and 
sect.  100  of  the  Judicature  Act  1873.  (Re 
Anglo-Auatrian  Printing  and  Pabliahing  Union 
limited.) page  331 

Deposit  of  securities  in  Land  Begistry — Debentnra- 
holder's  action — Beoeiver — Order  on  registrar  to 
deliver  up  securities  to  receiver. — The  Court  has 
an  implied  power,  under  sect.  46  of  the  Mortgage 
Debenture  Act  1865,  to  order  the  Begistrar  o( 
the  Land  Begistry  to  hand  over  en  bloc  to  a 
receiver  in  a  debenture-holder's  action,  the 
securities  deposited  with  him  under  the  Mortgage 
Debenture  Acts  1865  and  1870  npon  which  the 
debentures  are  charged.  (Somerset  v.  Laud 
Securities  Company  Limited.) 513 

Direotors — Bemuneratiou  by  way  of  percentage  on 
net  profits — BonA  fide  over-estimate  of  assets — 
Biesuution  based  thereon — Validity— Payment 
out  of  oapital — Stale  demand — Interest. — The 
articles  of  association  of  a  company  provided  that 
the  dividends  should  be  paid  ont  of  net  profits, 
and  that  10  per  cent,  of  the  residue  of  such  net 
profits  should  be  paid  to  the  directors  as  remunera- 
tion. In  1883  resolutions  were  passed  by  the 
shareholders  declaring  a  dividend  on  the  share 
capital,  and  providing  after  payment  of  such 
dividend  for  the  application  of  the  balance  {inter 
alia)  in  payment  to  the  directors  of  their  10  per 
cent,  by  way  of  remuneration.  These  resolutions 
were  baaed  upon  a  balance-sheet  in  which  the 
assets  had  been  greatly  over-estimated,  but  which 
had  been  made  out  bond  fide.  Before  the  balance 
was  distributed  the  company  went  into  voluntary 
liquidation.  All  the  creditors  had  been  paid  in 
full.  The  directors  claimed  the  10  per  cent  on 
the  net  profits  declared  in  1883.  The  liquidator 
opposed  the  claim  on  the  ground  that,  in  order  to 
meet  it,  it  would  be  neoeasary  to  raise  the  larger 
portion  of  it  ont  of  oapital.  Held,  that,  having 
regard  to  the  lapse  of  time,  and  to  the  fact  of 
there  being  no  suggestion  of  want  of  bona  fides, 
the  direotors  were  entitled  to  the  amount  they 
claimed,  but  not  to  interest  thereon.  (Re 
Peruvian  Guano  Company  Limited;  Ex  parte 
Kemp.)      611 

Director's  qualification  —  Agreement  to  acquire 
qualification — Beasonable  time  for  performance — 
No  bnsiness  done  by  company — Agreement  to 
become  member. — An  agreement  by  a  director  to 
acquire  qualification  shares  does  not  amount  to  an 
agreement  to  take  shares  within  sect.  23  of  the 
Companies  Act  1862,  and  does  not  become  so 
merely  by  his  acting  as  a  director.  The  articles 
of  association  of  a  company  provided  that  the 
qualification  of  a  director  should  be  the  holding 
in  his  sole  name  of  shares  to  a  certain  nominal 
value,  and  that  his  office  ehould  bo  vacated  it  he 
ceased  to  hold  the  requisite  share  qualification. 
A.,  B.,  and  C.  were  appointed  first  directors,  and 
accepted  the  office,  and  acted  to  some  extent  as 
directors ;   but   none   of  them  ever  applied  for 
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■ilttzM,  or  were  aoy  sluures  erer  allotted  to  them. 
The  company  never  did  any  bnainen,  and  did  not 
go  to  allotment.  'Within  a  year  of  its  incorpora- 
tion the  company  was  ordered  to  he  wonnd-np, 
and  the  liquidator  placed  the  names  of  A..,  B., 
and  C.  on  the  list  of  oontribntories  in  respect  of 
their  qnalifioation  shares.  On  a  anmmona  taken 
ont  hj  A.,  B,,  and  C.  to  have  their  names  remoTcd 
from  the  list:  Held,  that  the  agreement  to  be 
inferred  on  the  part  of  A.,  B.,  and  C.  respectively, 
waa  an  agreement  to  acquire  the  requisite  number 
of  qualification  shares  either  from  the  company, 
or  ^m  outside  persons,  within'a  reasonable  time ; 
that  such  an  agreement  did  not  amount  to  an 
agreement  to  take  sbarea  within  the  meaning  of 
sect.  23  of  the  Companies  Act  1862,  and  did  not 
become  so  by  their  acting  as  diiectors ;  and , 
further,  that,  having  regard  to  the  circumstance 
that  the  comjwOT  never  went  to  allotment,  a 
reasonable  time  for  acquiring  such  qualification 
shares  had  not  ^lapsed  at  the  date  of  the  winding- 
up.  Held,  therefore,  that  their  names  ought  to 
be  removed  from  the  list  of  oontribntories  in 
respect  of  such  shares,  (fie  Issue  Company 
Limited ;   Hutchinson's   case ;    Betzold's   case ; 

Benjamin's  case.) page  607 

Memorandum  of  association — Signature  by  member 
of  firm — Subsequent  application  by  and  allotment 
to  firm  of  same  nuniber  of  shares — Satisfac- 
tion.— The  liability  under  sect.  23  of  the  Com- 
panies Act  1862  of  a  subscriber  of  the  memor- 
andnm  of  association  of  a  limited  company  for  the 
shares  subscribed  for  is  satisfied  by  an  allotment 
of  a  aimilar  number  of  shares  to  his  firm,  made  in 
purauaoce  of  an  agreement  with  the  company  that 
only  the  number  of  shares  mentioned  in  the 
memorandum  shall  be  taken  by  the  firm  or  any 
member  thereof.    (Be  Olory  Paper  Uilla  Company 

Limited  ;  Dunster's  case.) 528 

Official  receiver  —  Board  of  Trade  —  Sdheme  of 
arrangement — Reservation  to  official  receiver  of 
rights  against  directors  of  old  company — Opposi- 
tion to  proceedings  by  new  company — Sanction  of 
court. — Whether  or  not  proceedings  under  sect. 
10  of  the  Companies  (Winding-up)  Act  IS90for 
misfeaeance  ought  to  be  instituted  by  the  official 
receiver  against  the  directors  or  officers  of  a  com- 
pany, is  a  matter  for  the  determination  of  the 
court,  and  not  of  the  Board  of  Trade.  Where  a 
scheme  sanctioned  by  the  court  under  the  Joint 
Stock  Companies  Arrangement  Act  1870  contains 
a  reservation  to  the  official  receiver  of  his  right  to 
proceed  against  the  direotors  of  the  old  company  ■ 
under  sect.  10  of  the  Companies  (Winding-np)  Act 
1890  for  misfeasance,  the  court  will  refuse  to 
sanction  noh  proceedings  even  where  a  prima 
facie  eaae  of  misfeasance  has  been  shown,  if  it  is 
satisfied  that  the  direotors  of  the  new  company 
lave  come  to  a  bona  fide  oonclnsion  that  such  pro- 
eoedings  will  be  detrimental  to  the  intorests  of 
their  company,  (fie  New  Zealand  Loan  and  Mer- 
cantile Agency  Company  Limited.) 693 

Petition  not  presented  in  good  faith — Jnrisdiotion 
of  court  to  prevent  abnse  of  its  own  piooeBs — 
Bestraining  advertisement  of  petition. — The  Court 
has  an  inherent  jnrisdiotion  to  stay  proceedings 
when  they  amount  to  an  abuse  of  its  own  process. 
Where,  therefore,  a  petition  had  been  presented 
for  the  winding-up  of  a  company  which  the  court 
waa  satisfied  had  not  been  presented  in  good  faitb, 
ths  Court  on  the  application  of  the  company 
granted  an  injunction  restraining  the  petitioner 
from  advertising  the  petition,  and  from  taking 
any  further  proceedings  thereon,  (Re  A  Com- 
pany.)     16 

Public  examination  —  Official  receiver's  report — 
Fraud  not  alleged— Facts  stated  suggeatingfraQd. 
— A  motion  waa  made  by  certain  persons  who 
were  directors  of  a  company  at  the  date  of  the 
order  for  winding  it  up,  asking  for  the  discharge 
<A  an  ordec  made  l^  Williams,  J.  under  snb-aect. 
3  of  sect.  8  of  the  Companies  (Winding-np)  Act 
1890  for  the  public  exammation  of  the  q>plioants 
and  certain  other  persons  who  had  formerly  been  ' 
directors  Or  officers  of  the  oompany.  It  was 
d 


decided  by  Williams,  J.  that,  where  a  primd.  facie 
case  of  fraud  againat  any  person  in  the  promotion 
or  formation  of  a  company,  or  against  any  director, 
appeared  from  the  official  receiver's  report,  all 
the  promoters  and  directors,  whether  implicated 
or  not,  might  be  summoned  for  examination  under 
that  section  :  and  he  made  an  order  accordingly. 
Un  appeal :  The  Court,  by  consent,  made  an  order 
discharging  the  order  of  Williams,  J.  as  regarded 
the  persons  consenting,  and  directing  that  a  pnblic 
examination  of  those  persons  should  take  place 
before  the  court,  or  such  peraon  as  might  be 
appointed  by  the  court,  with  liberty  for  the 
official  receiver  and  any  creditor  or  contributory 
of  the  company  to  take  part  in  the  examination, 
putting  such  questions  only  as  ahould  be  allowed 
by  the  court,  (fie  The  New  Zealand  Loan  and 
Ilercantile  Agency  Company  Limited.) fage  130 

Pablic  examination — Beport  of  official  receiver — 
Sta  toment  in  report  that  fraud  has  been  committed. 
—In  order  to  obtain  an  order  for  public  examina- 
tion under  sect.  8  of  the  Companies  (Winding-up> 
Act  1890,  the  official  receiver  should,  in  his  further 
report  under  sub-seot.  (2),  stato  matters  of  infor-  . 
mation  and  belief,  and  that  in  his  opinion  auch 
mattora  constitnte  a  vrimd  facie  case  of  fraud  by 
some  person — ^not  defining  which  person — in  the- 
promotion  or  formation  of  the  company  or  in  rela- 
tion to  the  oompany  since  the  formation  thereof ; 
though,  if  it  is  manifest  on  the  face  of  the  report . . 
that  fraud  has  been  committed,  it  is  not  necessary 
for  him  to  say  so  in  express  terms.  It  is  not- 
sufficient  for  the  report  merely  to  suggest  that 
f  rand  has  been  committed.  (Be  General  Phosphate 
Corporation  Limited.) 619  ' 

Bates — Business  premises — Occupation  by  liquida- 
tor —  Caretaker  —  Beneficial  occupation.  —  The 
liquidator  of  a  company  is  bound  to  pay  in  full 
the  ratos  becoming  due  in  respect  of  the  company's 
premises  after  the  commencement  of  the  liquida- 
tion, where  auch  premises  are  retained  -by  him 
with  a  view  either  of  obtaining  a  better  price  or 
of  avoiding  a  loss.  In  default  of  such  payment 
liber^  to  distrain  ought  to  be  granted.  (He  Blazer 
Fire  Lighter  Limited.) 661 

Scheme  of  arrangement — Transfer  of  assets  and 
liabilities  to  new  company — Proof  of  debt— Con- 
tingent liability— Joint  Stock  Companies  Arrange- 
ment Act  1870. — C.,  the  lessee  of  certain  mines, 
assigned  his  lease  to  a  oompany,  the  company 
covenanting  to  indemnify  him  against  all  claima 
in  respect  of  rent  or  breach  of  any  of  the  cove-, 
nants  contained  in  the  lease.  The  oompany  went 
into  liquidation,  and  eubsequentiy,  with  the 
knowledge  of  and  without  any  opposition  by  C, 
the  Conrt  sanctioned  a  scheme  under  the  Joint 
Stock  Companies  Arrangement  Act  1870,  under 
which  a  new  oompany  waa  formed  to  take  over 
the  assets  and  liabilities  of  the  old  company. 
After  the  assets  of  the  old  company  had  been 
distributed  under  the  provisions  of  this  soheme, 
C.  claimed  to  prove  in  the  winding-up  of  tiie  old 
company  in  respect  of  his  contingent  liabilit^f 
under  the  lease,  and  to  have  the  amount  secured. 
Held,  that  C.  was  a  creditor  within  the  meaning 
of  sect.  2  of  the  Act  of  1870,  and  therefore  was 
bound  by  the  scheme ;  but,  if  he  was  not  bound 
by  it,  his  present  application  was  too  late.  (Re 
Midland  Coal,  Coke,  and  Iron  Company  Limited ; 
Ciaig'a  case.) 329,705. 

Shares — Member— Infant — Allotment  of  shares  to 
—Executed  contract  —  Bepudiation  —  Bectifica- 
tion  of  registor — Bight  to  recover  money  paid- 
Failure  -of  consideration. — An  infant  who  has 
applied  for  ahares  in  a  company  and  paid  money 
on  their  allotment  to  him  may  not  only  r»< 
pndiate  the  aharea,  but  may  alao  recover  the 
monej^  ao  paid,  provided  that  he  has  derived  no 
benefit  from  holding  such  aharea.  (.Hamilton  v. 
Vanghan-Sherrin  Electrical  Engineering  Company 
Limited.) 325 

Shares  in  English  company — Shareholder — Seques- 
tration in  Scotland — English  personal  representa- 
tive—Titie    to   shares  — Contributory. —  A.,   a 
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domioQad  Sootohnun,  wu  at  the  d>te  of  hia  deftth 
the  regiatered  owner  of  certain  abarei  in  an 
Ifngligh  oonpany,  which  Blu>rtlT  afterwards  went 
into  Tolnntary  liqnidation.  Theae  shares  were 
held  hy  him  aa  a  trostee  for  other  persons.  After 
his  death  sequestration  was  issued  in  Sootlamd 
against  his  estate,  and  in  the  sequestration  pro- 
ceedings a  trustee  was  appointed.  No  personal 
reptesentatiTe  to  his  estate  bad  been  oonstitnted 
in  England.  The  assets  of  the  company  had  been 
realised,  and  after  payment  of  debts  and  liabili- 
ties there  remained  a  bal<tnce  in  the  hands  of  the 
liquidator,  whi<di  he  was  desirous  of  distributinir 
amongst  the  shareholders.  Held,  that  the  legal 
title  to  the  shares  in  question  was  rested  in  the 
trustee  in  the  Scotch  sequestration ;  that,  that 
being  so,  it  was  unnecessary  to  make  any  order 
nnder  Order  XVI.,  r.  46,  dispensing  with  the 
English  repreaentatiTe ;  and  that  the  money 
distributable  in  respect  of  the  shares  might  be 
paid  to  the  trustee  in  the  Sootoh  sequestraiaon 
upon  the  joint  receipt  of  himself  and  the  bene- 
Soiary.  (Be  Tnticorin  Gottoo  Press  Company 
Limited.) page  723 

COMPENSATION. 
Mines  under  canal — Compensation  for  minerals  left  , 
for  support  of  canal — tTndertaking  by  canal  com- 
pany not  to  sue  for  damage  caused  by  not  leaving 
the  miner^s — Bight  of  action — 34  Geo.  3,  a.  78, 
88.  39  and  40.^ — Under  the  proTisions  of  a  special 
Act  of  Parliament  for  the  building  of  a  canu,  the 
owners  of  minerals  near  and  nnder  the  canal 
brought  an  action  for  a  declaration  that  a  certam 
amount  of  the  minerals  should  be  left  nnworked  so 
aa  to  avoid  injury  to  the  eanal^  and  that  the  canal 
company  should  pay  to  the  mine-owners  the  value 
ol  the  minerals  to  be  left  nnworked.  It  was 
prored  that,  if  these  minerals  were  worked  and 
taken  away,  no  such  injury  would  be  caused  to 
tiie  canal  as  would  inrolve  any  damage  to  the 
interests  of  the  public  in  its  navigation.  After 
the  action  had  been  commenced  the  canal  company 
offered  an  undertaking  not  to  sue  the'mine-owners 
for  any  injury  that  might  be  caused  to  the  canal 
by  the  working  and  taking  away  of  the  minerals 
which  the  mine-owners  proposed  to  leave  nnworked, 
and  in  reepeot  of  which  they  asked  compensation. 
Held,  that  since  the  mine-owners,  by  reason  of 
the  undertaking  of  the  canal  company,  would  in- 
cur no  danger  of  an  action  for  injuring  the  canal 
by  working  the  minerals  proposed  to  oe  left  nn- 
worked, they  were  not  entitled  to  the  benefit  of 
the  Act,  and  their  action  should  be  dismissed. 
(The  Chamber  Colliery  Company  Limited  v. 
The  Company  of  Proprietors  of  the  Bochdale 
Canal.) 535 

CONFLICT  OF  LAWS. 
Will— Testator  domiciled  in  England — Land  abroad 
— Trust  for  sale — Law  governing  disposition  of 
proceeds.— P.,  who  died  in  1888,  by  his  will  devised 
and  bequeathed  all  his  real  and  personal  estate  to 
trnstoes  upon  trust  to  sell  and  to  invest  the 
proceeds  in  English  securities  and  pay  the  income 
thereof,  one  •  fifth  to  his  wife  during  widowhood, 
and  the  remainder  equally  among  his  children 
and  his  brother  and  sister,  and  from  and  after 
the  death  or  second  marriage  of  his  wife  npon 
trust  for  all  his  children  and  hi9  said  broUier 
and  sister  in  equal  shares ;  but  the  testator 
directed  half  of  each  child's  share  to  be  held  on 
trust  for  such  child  for  life,  with  remainder  to 
his  or  her  children  at  twenty-one,  with  gifts  over 
in  case  of  the  death  of  any  child  without  issue, 
and  the  whole  of  his  brother's  share  to  be  held 
on  similar  trusts  for  him  and  his  children.  And 
the  testator  empowered  his  trustees  to  postpone 
the  sale  and  conversion  of  his  real  and  personal 
estete,  and  to  manage  the  same  until  aale.  The 
trustees  were  appointed  ezeontors.  The  testator 
was  at  the  time  of  his  death  entitled  to  lands  of 
considerable  value  in  Sardinia.  The  trustees 
had  proved  the  will  in  Italy,  and  had  sold  and 
mortgaged  some  of  the  testator's  Sardinian  land 


without  the  purchasers  or  mortgagees  "■^^"g 
any  objection  to  their  power  to  do  so.  An  action 
had  been  brought  for  the  administration  of  the 
testator's  estate,  and  an  inquiry  ordered  (among 
others)  whether  the  testator's  interest  in  laii£ 
situate  elsewhere  than  in  England  passed  by  his 
will,  and  were  validly  devised  on  the  trusts 
theraof,  and  if  not  who  were  entitled  thereto. 
This  inquiry  was  referred  to  the  judge.  A 
number  of  conflicting  opinions  of  Italian  advo- 
cates were  produced  as  to  the  effect  of  the 
dispositions  in  the.  will  according  to  Italian  law. 
Held,  on  the  evidence,  that  the  trustees  had, 
accoraing  to  Italian  law,  a  valid  power  to  sell 
the  land  and  receive  the  purchase  money;  that 
this  being  established,  the  distribution  of  the 
proceeds  of  sale  was  governed  by  Euglish  and 
not  by  Italian  law,  and  such  proceeds  must  be 
held  upon  the  truste  of  the  will ;  but  that  the 
distribution  of  the  rents  and  profits  of  the  land 
until  sale  was  governed  by  Italian  law.  Held 
also,  on  the  evidence,  that  by  Italian  law  the 
gifte  to  the  widow  and  children  were  good, 
but  the  gifts  over  were  bad,  and  therefore  the 
children  and  the  brother  took  their  shares  in 
the  income  of  the  land  until  sale  absolutely. 
The  children,  however  (except  the  heir-at-law), 
elected  to  take  this  income  also  according  to 
the  tmste  of  the  will.  (Re  Pieroy;  Whitmiam 
c.  Pieroy.) pagt  715 

CONTEMPT  OF  COUET. 
Court  sitting  in  private— Publishing  proceedings, — 
On  the  1st  June  North,  J.  made  an  order  restrain- 
ing H.  from  having  any  communication  with  M., 
a  female  infant  who  had  been  made  a  ward  of 
oonrt,  and  ordered  H.  to  appear  before  him  on  the. 
6tii  June.  On  that  day  H.  appeared,  and  it  was 
then  proved  that  he  and  M.  had  been  married 
some  weeks  before.  The  judge  being  satisfied  that 
the  marriage  was  valid,  stayed  the  operation  of 
his  former  order.  H.  immediately  on  leaving  the 
eourt  concocted  with  a  friend  a  paragraph  purpor- 
ting to  be  an  account  of  what  had  taken  place  in 
private  before  the  judge,  but  which  was  chiefiy  a 
puff  of  H.'s  novels,  and  contained  no  statement  of 
any  foot  which  came  out  before  the  judge,  except 
that  H.  and  M.  were  married.  This  paragraph 
appeared  in  the  Star  of  the  same  date.  A  para- 
graph to  the  same  effect  appeared  the  next  day  in 
the  Homing,  and  was  copied  in  the  Pall  Mall 
.  Gazette,  and  the  People.  In  the  last  three  papers, 
however,  it  did  not  appear  that  the  matter  had 
been  heard  in  private,  and  the  editors  stated  that 
they  did  not  know  it  was  so  heard.  Motions  were 
made  to  commit  the  editors  of  all  four  papers, 
and  H.  and  his  friend  the  author  of  the  paragraph 
in  the  Star.  Held,  that  it  is  a  contempt  of  court 
to  publish  an  account  of  any  proceedings  which  a 
jnwe  has  ordered  ^o  be  beard  in  private,  bat  that 
in  this  case  the  contempt  was  not  premeditated  or 
intentional  and  not  of  a  serious  character,  and, 
apologies  having  been  made,  the  jastice  of  the 
case  would  be  met  by  ordering  H.  and  the  editor 
of  the  Btar  to  pay  the  costs  of  the  motions  against 
them.  The  other  four  motions  were  dismissed 
with  costs  as  frivolous  and  unnecessary.  (Re 
Martindale.)     *68 

CONTRACT. 
Agreement — Hire-and-purchase — Instalmente — De- 
fault in  payment  of — Sum  paid— Balance  by  in- 
stalmente— Liability  of  guarantee — Sale. — Plain- 
tiffs as  "  owners  "  oF  omnibuses  and  horses  agreed 
to  let  them  to  G,,  the  "  hirer,"  who  paid  a  lor^ 
sum  of  money  in  advance,  the  balance  to  be  paid 
by  monthly  instalmente.  The  agreement  was, 
that  in  the  case  of  breach  or  default,  the  owners 
might  seize  the  chattels,  and  in  that  event  all 
money  already  paid  nnder  the  agreement  was  to 
belong  to  them.  Default  was  made  in  payment 
of  an  instalment  and  the  owners  seized  the 
chattels.  In  consideration  of  the  chattels  being 
returned  to  the  hirer,  the  defendant  paid  the 
amount  due,  and  became  guarantor  of  tUe  remain- 
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TBg  ioatalments  doe.  Upon  two  more  inatalmeiits 
beoomiag  in  urear,  the  plaintiff  again  seized  and 
icmimed  tiie  possession  of  the  chattels.  The 
owners  then  sned  the  defendant  (the  ero<^rantor) 
for  the  amount  of  the  two  unpaid  instalments,  and 
leooTered  JQd(^ent.  On  appeal  hy  the  defendant 
(thegnarantor)  from  a  jadgment  recovered  a^nst 
him  in  the  Coanty  Coart :  Held,  that  the  hire- 
ud-porchase  airreement  was  primarily  a  sale-and- 
parobaae  agreement,  and  was  determined  by  the 
plaintiffs  (the  owners)  reenmingf  possession  of  the 
chattels.  By  so  dointr  they  lost  their  right  to  sue 
6.  (the  hiier),  and  therefore  conld  not  recoTer  the 
mpiid  instalments  from  the  defendant  (the 
guarantor).  They  oonid  not  resume  possession 
and  still  recover  unpaid  instalments  from  the 
mrety.  (Hewison  and  another  v.  Bioketts.)  page  191 
Brsaeh— Engagement  as  musioal  director — Measure 
of  damages — Implied  term  in  oontraot. — By  an 
>Craement  of  the  18th  Ang.  1892  the  defendant 
company  engaged  the  plaintiff  as  musical  director 
of  their  theatre  nntU  the  Ist  Oct.  189S,  upon 
certain  terms  as  to  salary,  with  a  provision  wat 
the  plaintiffs  name  thonld  be  announced  in  cer- 
tain dafly  newspapers,  and  on  bills  and  pro- 
gtnamea.  It  appeared  that  the  most  important 
duty  of  a  mnsK^  director  is  to  oondunt  the 
OTMestra.  The  plaintiff  had  conducted  three 
pieces  at  the  defendants'  theatre  with  perfect  ' 
sacoess,  when  a  piece  was  brought  out  which  was 
conducted  by  the  composer.  Since  that  time  the 
plaintiff  had  not  been  called  on  to  conduct  or 
perform  the  duties  of  his  office,  but  his  salary  had 
been  paid  under  the  agreement,  and  it  was  common 
gtomd  that  ho  was  still  musical  director  of  the 
theatre.  Held,  that  the  stipnlation  that  the 
plajntiiTa  name  should  appear  as  musical  director 
ntant,  that  such  a  state  of  things  should  exist 
that  the  defendanta  should  be  in  a  position  truly 
to  make  snoh  an  announcement;  or,  in  other 
voidi,  that  they  should  employ  him  in  that 
opaoty,  and  the  plaintiff,  though  it  had  not  been 
■Ikivb  that  bis  non-employment  had  interfered 
viili  his  obtaining  another  post,  was  entitled  to 
more  than  nominal  damages.    (Bnnning  v.  The 

Lpie  Theatre  Limited.)      396 

Sale  of  floods — Conflict  of  laws — Lex  loci  contractui 
ot  lex  loci  aolulionit  —  Arbitration  clause.  — 
Where  a  contract  is  entered  into  between  parties 
neiding  in  places  where  different  systems  of  law 
prevul,  the  Question  which  law  is  to  prevail  is  to 
M  dedded  by  the  intention  of  the  parties  as 
gathered  from  the  whole  oontraot.  A  vendor  resi- 
dent in  Scotland,  and  a  purchaser  resident  in 
England,  a^eed  for  the  sale  and  purchase  of 
goods  to  be  delivered  in  Scotland.  The  agree- 
ment contained  a  olausn  that  any  dispute  should 
be  "  settled  by  arbitration  by  two  members  of  the 
I/ndon  Com  Exchange,  or  their  umpire,  in  the 
TBTial  way."  The  vendor  brought  an  action 
against  the  purchaser  in  the  Scotch  court  for  non- 
acceptance  of  the  goods  according  to  contract. 
The  parchaser  pleaded  the  arbitration  clause. 
The  Scotch  court  held  that  the  arbitration  clause, 
not  being  good  according  to  Scotch  law,  afforded 
no  defence  to  theaction.  Held,  that  the  intention 
of  the  parties,  gathered  from  the  whole  contract, 
was  that  it  should  be  governed  by  English  law, 
atid  that  the  arbitration  clanse,  being  good  in 
English  law,  and  not  fundamentally  opposed  in 
principle  to  the  law  of  Scntland,  was  a  good 
dsfenc  -to  the  action.  (Hamlyn  and  Co.  v. 
Taliater  Distillery  Company.) 1 

CONVEESION  OP  BEAL  ESTATE. 
Option  to  purchase  freeholds  —  Intestacy.  —  The 
owner  of  a  freehold  house  granted  a  lease  thereof 
In  his  life  at  a  yearly  rent,  and  the  lease  provided 
wat,  after  the  decease  of  the  owner,  the  lessee, 
us  heirs  and  assigns,  should  have  the  option  of 
TODchaaingthe  pramses  for  7501.,  such  option  to 
"■aeeUred  in  writing  within  six  months  &om  the 
deeease  of  the  owner.  The  owner  died  intestate, 
wd  within  six  months  after  Us  decease  the  lessee 
gave  notice  in  writing  to  the  heir-at-law,  and  also 


to  the  administrator  of  the  owner,  declaring  his 
intention  to  exercise  the  option.  Held,  that,  on 
the  exercise  of  the  option,  the  property  devolved 
as  personal  estate,  and  that  the  administrator, 
and  not  the  heir-at-law  of  the  owner,  was  entitled 
to  receive  the  purchase  money.  (lie  Isaacs ; 
Isaacs  V.  Beginall.) ...page  386 

COPYHOLD. 

Admittance — ImpUed  admittance — ^Receipt  of  quit 
rents  with  knowledge  of  facts — Seizure  qitouaque 
— Proclamations  or  notice. — The  acceptance  of 
quit  rents  by  the  steward  or  lord  of  a  manor  in 
respect  of  copyholds  from  a  person  entitled  to  be 
admitted  is  an  implied  admittance  of  such  person 
if  the  steward  or  lord  have  knowledge  of  the  facts, 
and  if  such  person  afterwards  refuses  to  oome  in 
and  be  admitted  after  notice  the  lord  oannot 
seize  quousque.  The  right  of  the  lord  of  a  manor 
to  enter  and  seize  quousque  first  accrues  when  the 
tenant  refuses  to  come  in  and  be  admitted  after 
proclamationa  or  notice,  and  the  Statutes  of 
Limitation  begin  to  run  from  the  time  of  such 
refusal.  (The  Ecclesiastical  Commissioners  for 
England  V.  Parr  and  others.)    65 

COPYEIGHT. 

Infringement — Begistration — "  Book  "  "  Separately 
pabUshed  "  — Injunction  —  Damages  —  Copyright 
Act  1842. — Where  a  volume  contains  separate 
parts,  each  perfectly  distinguishable  from  the 
other  parts,  and  the  volume  is  published,  each 
such  separate  and  clearly  distingaishod  part  in 
the  volume  is  separately  poblished  within  the 
meaning  of  sect.  2  of  the  Copyright  Act  1812. 
J.  agreed  with  the  proprietors  of  the  Weekly 
Dinatek  to  write  for  them  a  series  of  stories 
under  the  title  "Birds  of  the  Night,"  intending 
to  republish  them  himself  afterwards  in  book 
form.  He  received  payment  for  each  story,  but 
did  not  part  with  the  copyright  in  them.  The 
first  of  these  stories  appeared  in  the  Weekly 
Dispatch  on  the  8th  Sept.  1893,  and  the  eleventh 
of  the  series,  entitled  "  The  Cabman's  Story," 
on  the  19th  Nov.  1893.  A  paper  called  Tit  Bit* 
Buhsequentiy  published  "  The  Cabman's  Story  " 
as  a  prize  story,  purported  to  have  been  sent  in 
by  a  correspondent.  J.  therenpon  registered  his 
book,  "Birds  of  the  Night,"  at  SUtioners'  Hall, 
stating  the  first  publication  to  have  been  on  the 
8th  Sept.  1893.  There  was  no  publication  of 
these  stories  otherwise  than  in  the  Weekly  Dia- 
■patch.  By  sect.  2  of  the  Copyright  Act  1812, 
"  the  word  '  book '  shall  be  construed  to  mean  and 
include  every  volume,  part,  or  division  of  a 
volume  .  .  .  separately  published."  In  an 
action  by  J.  against  the  proprietors  of  Tit  Bits  to 
restrain  the  infringement  of  his  copyright :  Held, 
that  there  had  been  a  separate  publication  of  the 
stories  in  the  Weekly  Diepatch  within  the  meaning 
of  sect.  2  of  the  Copyright  Act  1842.  Held  also, 
that  the  registration  was  accurate  within  sect.  19 
of  the  same  Act,  and  J.  was  entitled  to  an  injunc- 
tion and  251,  damages.  (Johnson  v.  Newnes 
limited.) 23» 

Newspaper — Infringement.— Where  C,  the  pro- 
prietor of  a  weekly  sporting  newspaper,  which  was 
registered  at  Stationers'  Hall,  stated  every  Mon- 
day the  names  of  horses  likely  to  win  particular 
races  on  each  day  during  the  week,  and  the  defen- 
dants in  a  daily  paper  stated  the  names  of  horses 
selected  by  C.  as  likely  to  win  particular  races  on 
each  day  :  Held,  that  the  words  published  by  the 
defendants,  and  complained  of  by  the  plaintiff, 
were  not  in  law  the  subject  of  copyright,  and  there 
must  be  judgment  for  the  defendants  with  costs. 
(Chilton  V.  The  Progress  Printing  and  Publishing 
Company  Limited.)       GG4 

Registration — Pattern  of  sleeve  of  dress — Interpre- 
tation of  word  "  book  " — "  Map,  chart,  or  plan  " 
— Subjeot-matter — Literary  merit. — An  action  for 
infringement  was  brought  by  the  plaintiff  as 
assignee  of  the  copyright  in  an  apparatus  entitled 
"  The  Cosmopolitan  Sleeve  Chart  188C,V  for  oat-. 
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iiag  out  on  soiontifio  principles  the  slesTea  of 
ladies'  dresiei.  It  coneisted  of  s  osrdbourd  pat- 
tern of  the  outside  of  the  sleeve  of  a  lady's  dress, 
>rd  contained  on  its  snrface  a  system  of  lines  and 
fignres  which  enabled  a  dressmaker  to  ont  from  it 
a  complete  sleeve  for  any  arm  witbont  tbenecessitr 
of  any  meMnrements  beyond  the  simple  measnre- 
ments  of  the  aotnal  arm.  The  principal  defence 
yiae,  that  the  apparatus  was  not  a  "  book"  or  » 
"map,  chart,  or  plan,"  within  the  meaning  of 
sect.  2  of  the  Copyright  Act  1812,  and  oonld  not  be 
the  sabject  of  copyright.  Held,  that  the  apparatus 
was  not  a  literu^  prodnction;  but  that  it  was 
merely  for  pnrjMses  of  messnrementi  and  was  not 
a  "  map.  chart,  or  plan "  within  the  statnte. 
(HoUinrake  V.  Trnawell.)    page  ilO 


COSTS. 

Action  in  High  Cjurt  which  mi|;bt  have  l;een 
brongbt  in  County  Court  —  Credit  given  on 
writ  —  Admitted  set-off  —  Whether  Buch  credit 
is  an  admitted  set-off.— Seot.  57  of  the  Connty 
Conrts  Act  188S  gives  jnrisdiotion  to  the  County 
Court  to  try.  an  action  where  "  the  debt  or 
demand  claimed  oonsists  of  a  balance  not  ezoeed- 
iog  fifty  ponnds,  after  an  admitted  set-off  of 
any  debt  nr  demand  claimed  or  recoverable  by  tbo 
defendant  from  the  plaintiff.  Held,  that  a  credit 
given  by  the  plaintiff  on  his  writ  for  money  paid 
to  him  by  the  defendant  is  an  admitted  set-off 
within  the  meaning  of  the  section,  although  such 
credit  has  not  been  assented  to  by  the  defendant, 
and  that  therefore  if  in  an  action  of  oontraot  in 
the  High  Court,  the  plaintiff  recovers  a  snm  which, 
after  the  deduction  of  such  credit,  does  not  exceed 
501.,  the  action  is  one  which  might  have  been 
bronght  in  a  County  Court,  and  the  plaintiff  is 
entitled  only  to  costs  on  the  Connty  Court  scale, 
nnless  he  gets  a  special  certificate  for  costs.  To 
be  an  admitted  set-off  it  is  not  necessary  that  the 
set-off  should  be  admitted  by  both  parties  before 
action ;  it  is  sufficient  if  it  be  admitted  by  the 
person  against  whose  interest  it  is  to  admit  the 
tame.    (Lovejoy  v.  Cole.)    374 

Copy  correspondence — Taxing  master's  discretion 
—  Costs,  charges,  and  expenses  of  trustees  — 
Statnte-barred  costs  paid  and  payable.  —  The 
amount  to  be  allowed  for  oopy  correspondence 
is  in  the  discretion  of  the  taxing  master,  but  his 
answer  must  show  that  he  h^s  ascertained  what 
portion  of  the  correspondence,  having  regard  to 
all  the  circumstances  of  the  case,  was  necessary 
and  proper  for  the  dne  consideration  of  the  case. 
The  practice  of  disallowing  statnte-barred  items 
under  a  common  order  to  tax  a  solicitor's  bill,  or 
under  a  special  order  not  expressly  dealing  with 
the  question  of  statute-barred  items,  is  not  applic- 
able to  a  case  whore  there  is  an  order  containing 
an  express  direction  to  ascertain  the  costs,  charges, 
and  expenses  properly  incurred  by  trustees. 
Under  anch  an  order  trustees  are  entitled  to  be 
allowed  statnte-barred  costs,  which  they  have 
properly  incurred,  whether  paid  or  payable.  With 
respect  to  the  latter  olaas  of  items,  trustees  cannot 
be  compelled  to  plMd  the  Statnte  of  Limitations, 
as  they  are  paying  debts  which  they  have  them- 
selves incurred.    (Bndgett  v.  Budgett.) 632 

Preparation  of  agreement  for  lease— Agreement  for 
letting  for  three  years — Taxation. — On  an  agree- 
ment for  letting  for  a  term  not  exceeding  three 
years,  the  lessor's  solicitor  is  entitled  to  the  scale 
fee  under  ecbed.  1,  part  2,  to  the  Qeneral  Order 
of  Ang.  18S2,  under  the  Solicitors'  Bemuneration 
Act  1881,  as  for  an  agreement  for  a  lease.  The 
lessor's  solicitor,  having  prepared  an  agreement 
for  letting  certain  premises  for  a  term  of  three 
years,  delivered  a  bill  with  items  in  respect  thereof 
to  the  tenant,  who  obtained  an  order  to  tax  the 
same.  The  taxing  master  applied  the  first  scale  in 
sched.  1,  part  2,  to  the  General  Order  to  the 
transaction  and  certified  for  the  scale  fee.  On  a 
summons  to  review  the  taxation :  Held,  that  the 
scale  applied,  bnt  that,  as  the  tenant  was  not 
liable  for  the  dnplicate  or  counterpart,  a  reasonable 


reduction  from  the  scale  fee  onght  to  have  been 
made  in  respeot  thereof.    (Re  Negna.)  jMigt  716 

Taxation— Agreement — Scale  fee — Freeing  property 
sold  from  charges  before  conveyanoe — Retainer- 
Admission  of  retainer  —  General  Order  nnder 
Solicitors'  Bemuneration  Act  1881.— A  solicitor 
retained  a  sum  of  money  for  costs  in  pnrsnanee 
of  an  agreement  with  his  client  under  the 
Solicitors'  Bemuneration  Act  1881,  and  the  client 
received  the  balance  of  the  purchase  money  of 
the  property  sold  by  him,  and  obtained  an  order 
for  delivery  by  the  solicitor  of  a  bill  of  his  costs. 
The  solicitor  delivered  ten  bills  of  his  costs, 
amounting  altogether  to  a  sum  considerably  larger 
than  that  retained  hy  him.  The  client  then 
obtained  an  order  for  taxation  of  the  ten  bills, 
without  reserving  any  right  to  dispute  the  retainer 
of  the  solicitor  as  to  any  of  the  bills.  The 
solicitor  appealed  from  the  order  for  taxation  and 
the  Court  of  Appeal  affirmed  that  order,  so  that 
the  taxing  master  might  oertify  whether  the  agree- 
ment was  fair  and  reasonable.  The  taxing  master, 
by  taxation,  reduced  the  amount  of  the  bills  to  a 
sum  less  than  the  sum  retained  by  the  solicitor 
nnder  the  agreement,  bnt  certified  that  the  agree- 
ment was  fair  and  reasonable.  In  taxing  the  biU» 
the  taxing  master  allowed  the  oosts  of  a  recon- 
veyance by  a  mortgagee  to  the  vendor  previously 
to  the  execution  of  the  conveyance  to  the  pur- 
chaser, of  a  power  of  attorney  given  by  a  person 
abroad  who  concurred  in  the  conveyance,  and  of 
a  deed  ef  confirmation  by  the  vendor,  as  well  as 
the  scale  fee  for  the  canveysaoe  ;  and  also  allowed 
the  charges  in  one  of  the  bills  with  respect  to 
which  the  client  disputed  the  retainer  of  the 
solicitor.  On  a  summons  for  a  review  of  the 
taxation :  Held,  that  the  taxing  master  was  not 
unreasonable  in  allowing  the  oosts  of  deeds  freeing 
the  property  sold  from  the  charges  npon  it,  in 
addition  to  the  soale  fee  for  the  conveyance ;  and 
that  the  client,  by  obtaining  an  order  to  tax  the 
ten  bills  without  reserving  any  right  to  diB;>nte 
the  retainer  of  the  solicitor  as  to  any  of  the  bills, 
had  admitted  retainer  as  to  each  of  tbe  bills.    (Be 

Frape;  ^.cporfe  Perrett.) 80 

Taxation — Discretion  of  taxing  master. — The  court 
has  no  jurisdiction  to  review  tbe  allowanoe  of  a 
witness's  costs  nnder  Order  LXV.,  r.  27,  snb- 
rule  29,  if  on  proper  consideration  they  have 
been  allowed  by  the  taxing  officer.     (Oliver  v. 

Eobins.)    63$ 

— —  Three  oonnsel. — The  oosts  of  more  than  two 
counsel  will  not  be  allowed  npon  taxation  between 
party  and  party  unless  it  can  be  shown  that  the 
questions  involved  were  of  a  very  complioated 
nature,  and  that  it  was  essentially  necessary  for 
the  purpose  of  doing  justice  that  three  counsel 
should  be  employed.  (Glamorgan  County  ConncU, 
applicants,  v.  Great  Western  Bailway  Company, 
resps 736 

COUNTY  COUETS. 
Costa— Action  for  sum  exceeding  1001.  commenced 
in  High  Court — Judgment  under  Order  XIV.  as  to 
part  of  claim — Action  as  to  balance  under  201. 
remitted  to  Connty  Court— Sum  recovered  in  the 
aotion — County  Court  scale  of  costs — Higher  scale, 
column  C. — In  an  action  founded  on  contract  to 
recover  the  snm  of  1041.,  and  which  was  com- 
menced in  the  High  Court,  the  plaintiff  obtained 
judgment  under  Order  XIV.  for  flOl.  The  action 
as  to  the  balance,  which  did  not  exceed  291.,  was 
remitted  under  sect.  65  of  the  Connty  Conrts  Act 
1888,  to  be  tried  in  the  County  Court.  This  the 
defendants  paid  into  conrts,  and  the  plaintiff 
obtained  judgment  for  the  same.  The  registrar 
taxed  the  oosts  incurred  in  the  proceedings  in  the 
County  Court  under  column  0.  of  the  Connty 
Court  scale  of  oosts,  being  of  opinion  that  the 
sum  recovered  in  the  action  exceeded  501.  Held, 
on  appeal,  that  the  registrar  was  right  in  so  taxing- 
By  the  order  of  the  master  the  whole  action  had 
been  remitted  and  the  registrar  was  right  in 
taking  into  consideration  the  sum  recovered 
under  Order  XIV.  in  the  High. C!oart,  and  that  the 
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ran  tberefoTO  reooTered  in  th«  action  exoetded 

50{.     (£eeble  r.  Bennett  and  another.) page  217 

Jnriadiotion — Sammaiy  Fiooedara  aider  Igricul- 
torml  Holding  (EogUnd)  Act  133-3— Tenant's 
claim  for  compensation  —  Landlord's  connter- 
elaim — Balance  in  favour  of  landlord — Enforce- 
ment of  award — Writ  of  prohibition. — In  the  caae 
of  a  claim  by  a  tenant  for  compensation  nnder 
sect.  6  of  the  Agricoltnral  Holdings  (England) 
Act  18S3,  and  a  oonnter-claim  by  the  landlord,  if 
the  nmpize  in  his  award  finds  that  the  coanter- 
claim  OTertops  the  claim,  the  court  will  prohibit 
the  Connty  Court  from  exercising  its  summary 
iarisdiction  nnder  the  Act  to  enforce  the  award. 
The  landlord's  counter-claim  can  only  be  in 
rednction  of,  and  must  not  exceed,  the  tenant's 

claim.    CHolmea  v.  Formby.)    842 

Practice — Bemitting  action  to  County  Court— Claim 
for  onllqnidated  damafres  indorsed  on  writ — 
County  Courts  Act  1838— Judicature  Act  1873, 
e.  67. — Held,  by  the  Court,  that  they  were 
bound  by  the  decision  in  Knight  t.  Abbott, 
Page,  and  Co.  (10  Q.  B.  DiT.  11;  52  L.  J. 
131,  Q.  B.\  Nothintr  but  a  claim  for  liquidated 
damages  can  be  remitted  to  the  Connty  Court. 
(Bassett  r.  Tong.)    12 

(See  Costs.) 

COVENANT. 
Construction— Covenant  to  pay  lOOOl.  or  transfer 
"  ICUOJ.  worth  "  of  folly  paid-up  shares  in  com- 
puiy  to  be  formed  by  oorenantor— Company 
formed  with  preference  and  ordinary  shares — 
Breach — Bight  of  covenantse  to  recover  sum  of 
money. — The  defenduit,  by  deed  dated  the  2nd 
Dec.  1892,  covenanted  within  twelve  months  from 
that  date  to  "pay  tlie  sum  of  1003!.,  or  band  over 
to  or  otherwise  transfer  into  the  names  of "  the 
plaintiffs  "  1003E.  worth  of  fully  paid-up  shares  in 
a  company  to  be  formed ' '  by  the  defendant  within 
the  some  jrariod  for  working  certain  mines,  the 
«apital  of  auch  company  not  to  exceed  12,0001.  The 
d^endant  formed  the  company,  and  it  was  re- 
gistered on  the  20th  Nov.  1893  with  a  capital  of 
12.0001.,  divided  into  6000  (A)  or  preference,  and 
€00  (B)  or  ordinary  shares  of  101.  each.  On  the 
23rd  Nov.  1893  the  defendant  executed  to  the 
plaintiffs  a  transfer  of  100  (B)  shares  purporting 
to  be  fnlly  paid,  but  whieh  had  not  been  paid  for 
in  cash.  No  contract  had  been  registered  in 
lesiwct  of  these  shares  before  issue  as  required  by 
sect.  25  of  the  Companies  Act  1367.  The  shares  of 
the  company  bad  never  had  any  marketable  value. 
Cnder  these  circumstances  the  plaintiffs  declined 
to  accept  the  shares,  bnt  claimed  payment  of  1000! . 
in  cash.  It  was  decided  by  Stirling,  J.  (ante,  p. 
481)  that  the  shares  which  the  defendant  had  con- 
tracted to  transfer  were  to  be  shares  in  a  com- 
pany in  which  all  the  shareholders  should  stand 
on  a  fcoting  cf  equality;  that  by  forming  the 
company  with  preference  and  ordinary  shares  the 
defendant  had  put  it  out  of  his  power  to  comply 
with  that  branch  of  the  covenant  which  related  to 
the  transfer  of  shares  ;  and  that  he  was,  therefore, 
on  the  authority  of  Studholme  v.  Mandell  (1  Lord 
Baym.  279),  bound  to  perform  the  other  alterca- 
tivo  by  paying  the  lOOOl.  The  defendant  appe  aled . 
Held,  toat  the  meaning  of  the  oovenant  was  not 
(bares  of  the  nomiral  valne  of  lOOOi.,  bat  shares 
which  were  worth  lOOOi.  in  the  market ;  and  that 
therefore  on  this  ground,  without  going  into  the 
reasons  given  by  Stirling,  J.  for  his  decision,  his 
judgment  mnst  be  affirmed,  and  the  appeal  dis- 
Biaaed  with  costs,    (MoIIqnham  v.  Taylor.)...  484,  679 

COVENANT  IN  EESTEAINT  OP  TEADE. 
Oenetal  restraint— How  far  reasonable— Public 
policy. — The  common  lawmle  which  distinguished 
partionlar  from  general  res^rainta  of  trade  in  cove- 
nants, and  treated  the  former  as  exceptions  from 
the  general  ml«  that  snch  covenants  were  invalid, 
is  DO  longer  applicable  to  the  altered  conditions  of 
commerce.  The  question  is  whether  the  restriction 
is  reasonable  in  referocoo  to  the  interests  of  the 


parties  concerned,  and  to  the  interests  of  the 
public,  in  the  circumatances  of  each  case.  A  oove- 
nant, unlimited  in  space,  not  to  carry  on  for  the 
space  of  twenty-five  years  "  the  trade  or  business 
of  a  mannfactarer  of  guns,  gnn-monntings  or 
carriages,  gunpowder,  explosives,  or  ammunition," 
held  valid  in  the  case  of  a  manufacturer  of  artillery, 
whose  customers  consisted  almost  exclusively  of 
national  Governments,  as  not  being  unreasonable 
as  befween  himself  and  his  vendees,  o;  contrary  to 
public  policy.  (Nordenfelt  v.  Maxim-Nordenfelt 
Company  .^mited.)       page  489 

CRIMINAL  LAW. 

Haleaii   eorputt — Extradition  —  Political    offence — 
Anarchism — Evidence  o£   identity — Evidence    of 
accomplice  —  Corroboration  —  One   commitment 
on    two    charges.  —  By    the    Extradition    Act 
1870  (33&  31  Vict.  c.  52)  the  crimes  of  murder 
and    manslaughter    are    with   others  made    the 
subject    of     extradition,    bnt    by   sect.    3,    sub- 
sect.  1,   it  is  provided  that  a  tngitive  criminal 
shall  not  be  surrendered  if  the  offence  in  reepaot 
of  which  his  surrender  is  demanded  is  one  of  a 
political  character.    One  K.,  an  Anarchist  and 
a  fugitive  criminal  in  England  from  France,  had 
been  committed  to  prison  under  the  Eitridition 
Act  1870,  by  one  of  the  magistrates  at  Bovr-street, 
with  a  view  to  his  extradition  to  Franca  in  conse- 
qnence  of  a  reqniaition  by  the  French  Government 
for  Ids  surrender  to  take  his  trial  in  that  coimtry 
on  two  charges  of  murder,  and  attempt  to  murder 
in  Paris,  one  being  that  by  means  of  an  explosiou 
he  had  attempted  to  wreck  a  government  bnild- 
ing,  and  the  other  of  causing  an  explosion  in  a 
public  cafe.    An  application  was  made  on  behalf 
of  the  prisoner  for  a  writ  of  hnbeaa  corpus  for  his 
release  on  the  ground  that  the  offence  charged 
with  respect  to  the  explosion  at  the  government 
building  was  a  political  offence  within  the  mean- 
ing of  sect.  3  of  the  Extradition  Act  1S70 ;  that 
there  was  no  evidence  as  to  identity  :  that  the 
evidence  against  the  prisoner  was  the  evidence  of 
an  aocomplioe,  and  was  oncorroborated  ;  Apd  that 
there  hod  been  only  one  commitment  on  the  two 
charges.      Held,    that    the    prisoner   being    an 
Anachist,  did  not  belong  to  a  party  having  a  form 
of  government  of  its  own  or  which  sought  to  im- 
po(>e  a  form  of  government  upon  another  party, 
snd  that  the  offences  with  which  he  was  charged, 
being    directed    in   the    main    against   citizens 
generally  rather  than  against  the  government  as 
a   government,  were  not  offences  of  a  politioal 
character  within  the  meanipg  of  sect.  3  of  the 
Extradition  Act  1870,  and  that  cohsequi-ntly  the 
writ   ought  not  to  go.      Also,  that  there  was 
sufficient   evidence  of   identity     to   enable    the 
magistrate  to    commit ;    that  a  prisoner    is  not 
entitled  to  beocqnitted  beoauae  the  only  evidence 
aeainst  him  is  that  of  an  accomplice  or  accessory 
after  the  fact,  and  that  the  fact  of  whether  there 
is  corroborative  evidence  or  not  is  not  conclusive 
of  the  duty  of  a  magistrate,  bat  that  he  has  to 
exercieo  a  discretion  m  thePO  cases  ;  and  further, 
that  under  the  Act  it  is  not  neoessary  that  there 
should    be    a    separate   commitment    for   each 
offence.  (fieMeunier.) 403 

Obtaining  goods  by  false  pretences — Eoceiving — 
Indictment — Two  prisoners,  Farrell  and  Taylor, 
were  charged  in  an  indictment  which  contained 
four  ooonta,  of  which  the  first  and  secoad  counts 
charged  Farrell  with  obtaining  good..<  by  false 
pretences,  the  alleged  false  pretences  being  set 
out  in  the  nsnal  form.  The  third  and  fourth 
counts  charged  that  Taylor  unlawfuUv  received 
the  goods,  anlawfnUy,  knowingly,  and  designedly 
obtained  by  false  pretences.  The  falao  pretences 
by  which  it  was  alleged  that  Farrell  obtained  the 
goods  were  not  set  out  in  the  third  and  fourth 
counts.  Upon  a  writ  of  error  it  was  contended 
on  behalf  of  Taylor  that  the  indictment  was 
insufficient,  as  it  did  not  state  in  the  third  and 
fourth  count)  what  the  false  pretences  were  by 
means  of  which  it  was  alleged  that  the  goods  had 
been  obtained-    Held,  that  tliu  indictment  was 
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good  and  Bnffioiently  set  forth  the  oharge  ogunst 
Taylor.    (Taylor  v.  The  Qneen.)       pag»  571 

Praotioe — False  pretences — Indictment — Ifecessary 
arermont — Person  to  whom  pretence  made— 24  & 
25  Yiot.  c.  96,  a.  88. — An  indicbnent  for  obtaining 
or  attempting  to  obtain  money,  &o.,  by  means  of 
a  false  pretence  which  does  not  state  to  whom 
the  pretence  was  made,  nor  from  whom  the 
money,  &a.,  was  obtained  or  attempted  to  be 
obtained,  is  bad.    (Eeg.  v.  Sowerby.)     300 

CUSTOMS  AND  INLAND  EEVENUE  ACT  1889. 
Duties  on  personal  estate — Gift — Beserration  of 
benefit  to  donor — Customs  and  Inland  Bevenne 
Aot  1881  (44  &  45  Vict.  c.  12),  s.  38— Cnstoms  and 
Inland  Bevenne  Aot  1889  (52  &  53  Vict.  c.  7),  s.  11. 
— The  Cnstoms  and  Inland  Bevenne  Act  1881,  by 
sect.  38,  imposes  a  dni^  npon  the  personal  pro- 
perty therein  desoribed,  and  the  CnAoms  and 
Inland  Berenne  Aot  1889,  by  sect.  11,  snb-Bect.  1, 
inoludea  within  the  description  of  property  in 
the  earlier  Act  "  property  taken  nnder  any  gift, 
whenever  made,  of  which  property  bond,  fide 
possession  and  enjoyment  shall  not  have  lieen 
assumed  by  the  donee  immediately  npon  the  gift, 
and  thenceforward  retained  to  the  entire  ezoln- 
sion  of  the  donor  or  of  any  benefit  to  him  by 
eontraot  or  otherwise."  The  snm  of  23,0001.  was 
due  to  A.  npon  a  mortgage  of  land,  and  he  had 
obtained  a  decree  for  foreclosure  which  had  not 
become  absolute.  A  deed  was  ezecnted,  by  which 
the  mortgagors  oonveyed  the  eqnity  of  redemp- 
tion to  A.'e  son  in  oonsideration  of  5001.,  and  A. 
oonveyed  the  legal  estate  to  his  son  and  released 
the  mortgage  deot,  and  his  son  covenanted  to  pay 
A.  an  annnity  of  750{.  The  annuity  was  paid  for 
some  years  until  the  death  of  A.  Held,  that  this 
was  a  gift  of  personal  property  within  sect.  11, 
sub-sect.  1,  of  the  Customs  and  Inland  Bevenne 
Aot  1889,  and  that,  upon  the  death  of  A., 
his  son  was  liable  to  pay  the  duty  imposed  by 
the   Act  of    1881.     (The    Attomey-General  v. 


Worrall.) 


...  807 


DEDICATION  OF  SUEFACB  OF  LAND. 
Soil  beneath  —  "  Street"— Public  place  —  Public 
Health  Act  1875— Tnnbridge  Wells  Improvement 
Act  1890. — ^A  landowner  who  dedicates  land  to 
the  public  to  pass  and  repass  over  it,  dedicates 
the  anrface  and  no  more  for  the  public  to  use  aa 
a  way,  and  all  that  is  below  the  surface  belonm 
to  him  as  before.  By  an  agreement,  afterwards 
oon&rmed  by  Act  of  Parliament,  and  entered  into 
in  1739  between  the  lord  of  the  manor  and  his 
freehold  tenants,  it  was  declared  that  a  certain 
promenade  which  formed  part  of  the  waste  of  the 
manor  should  remain  always  open  and  free  for  the 
public  use  and  benefit  of  persons  frequenting 
Tnnbridge  Wells,  in  the  manner  the  same  then 
was  or  lately  had  been  used.  At  various  times, 
subsequently,  the  town  authorities  of  Tnnbridge 
Wells,  with  the  consent  of  the  lord  of  the  manor, 
made  alterations  and  improvements  in  the  pro- 
menade. The  public  had  a  right  to  pass  and  re- 
Es  on  foot  over  the  promenade  from  the  earliest 
times.  By  the  Tunbridge  Wells  Improvement 
Act  1890  the  defendant  corporation  was  anthoriaed 
to  erect  and  maintain  "m  apy  street  or  public 
place,"  conveniences  for  the  uae  of  the  public. 
It  was  also  provided,  that  the  word  "street" 
should  have  the  same  meaning  aa  in  the  Public 
Health  Act  1875.  Held,  that  the  soU  below  the 
promenade  was  not  a  "  street "  repairable  by  the 
inhabitanta  at  large  within  the  meaning  of  the 
Public  Health  Act  1875,  and  was  not  vested  in 
the  corporation ;  neither  was  it  a  "  street  or 
public  place"  within  the  meaning  of  the  Tnn- 
bridge Wells  Improvement  Aot  1890 ;  and  there- 
fore the  soil  below  the  promenade  was  vested  in 
the  lord  of  the  manor,  and  the  corporation  was 
not  entitled  to  make  an  excavation  and  erect  a 
convenience  below  the  promenade  without  his 
oonsent.  (Baird  v.  Mayor,  &o.,  of  Tunbridge 
Wells.)      ...     ...     :..  211 


DEED  OF  ABBANOEMENT. 

Be^tration —  Affidavit — Secured  creditors  —  Omis- 
Bion  of  names  from  schedule  to  debtor's  affidavit 
— By  sect.  6,  sub-sect.  1,  of  the  Deeds  of  Arrange- 
ment Act  1887,  on  the  registration  of  a  deed  of 
arrangement  there  shall  be  filed  on  affidavit  of  the 
debtor  stating  (inter  alia)  the  names  and 
addresses  of  his  creditora.  Held,  that  it  was  not 
necessary  to  set  out  in  the  schedule  to  tlie  debtor's 
affidavit  the  names  and  addresses  of  those  creditors 
whose  debts  were  secured,  and  that  an  omission  to 
do  so  did  not  render  the  registration  bad. 
(Chaplin  v.  Daly  ;  Onion,  Claimant.)    page  S&t 

DrVOBCE. 
Collusion— Collusive  arrangements  brought  before 
the  court  at  the  hearing — Decree  nisi — Papers 
sent  to   Queen's   Proctor — Intervention— Decree 
rescinded — Costa. — Collusion  between  the  partira 
to  a  divorce  suit,   even  where  all  the  facts  in 
relation  to  the  collusive  arrangement  are  brought 
before  the  court  at  the  hearing  of  the  petition,  is 
aufficient  ground  for  reacinding  the  decree  nisi 
then  pronounced;   for,  where   the   parties   are 
acting  in  concert  in  preaenting  and  prosecuting 
the  auit,  the  court  is  not  able  to  act  with  certainty 
that  it  has  all  the  oironmstanoes  before  it  when 
pronouncing  a  decree.    If  the  initiation  of  a  suit 
be  procured,   and  its  conduct  provided  for  by 
agreement,  this  conatitntes  collusion,  although  a 
finger  cannot  be  placed  on  any  specific  fact  as 
having  been  falsely  dealt  with  or  withheld.    The 
court,  on  public  grounds,  should  be  able  to  rely 
on  the  protection  afforded  by  the  parties  being- 
presumably  at  arm's  length  the  one  from  the 
other,  and,  even  where  the  petitioner  has,  apart 
from  the  question  of  collusion,  an  indisputable 
ground  for  petitioning  the  court  to  dissolve  his 
marriage,  and  where  his  object  in  entering  into 
arrangements  with  hia  adulterous  wife  is  shown 
to  have  been  substantially  to  benefit  their  child ; 
vet  the  court  will,  npon  the  intervention  of  the 
Queen's  Proctor,  rescind  tiie  decree  npon    the 
ground  of  the  collusion  voluntarily  disclosed  by 
the  petitioner  at  the  hearing  of  the  petition.    The 
meaning  to  be  attached  to  collusion  in  20  &  21 
Vict.  c.  85,  s.  30,  and  in  23  &  24  Vict.  c.  144,  s.  7, 
is  the  same,  namely,  "acting  in  concert,"  and  it 
is  not  necessary  for  the  Queen's  Proctor,  inter- 
vening nnder  the  later  Act,  to  ahow,  after  ne  has 
once  proved  collusion,  that  the  decree  nisi  which 
has  been  obtained  was,  apart  from  the  question 
of  collusion,  in  fact  obtained  "  contrary  to  the 

J'nstice  of  the  case."  The  intention  of  the  hegia- 
ature,  in  sect.  30  of  the  Divorce  Act  1857,  was  to 
continue  the  practice  of  the  House  of  Lords  in 
regard  to  Divorce  Bills.  In  view,  however,  of  the 
fact  that  substantially  all  the  matters  relied  on 
npon  the  intervention  were  brought  to  the  know- 
ledge of  the  judge  at  the  hearing  of  the  petition, 
The  Court,  in  resoinding  the  decree,  made  no  order 
as  to  coats.  (Churchward  v.  Churchward  and 
Holliday ;  the  Queen's  Proctor  showing  cause.) ...  783 

Coats— Suit  for  judicial  separation — "  Usual  order  " 
for  wife's  costs  refused. — In  a  suit  by  a  vrife  for 
judicial  separation  on  the  ground  of  cruelty,  where 
no  summons  for  discovery  of  documents  had  been 
applied  for  by  the  wife's  solicitor,  it  transpired, 
and  was  oonclnsively  proved  at  the  hearing,  that 
numbers  of  affectionate  letters  hod  passed 
between  the  parties  during  a  period  of  more  than 
a  year  after  the  husband  had  gone  to  China  to 
reaume  his  offioial  duties,  and,  after  the  acts 
specified  in  the  petition  aa  cruelty  and  deposed  to 
by  the  petitioner,  were  alleged  to  have  been  com- 
mitted. At  the  close  of  the  petitioner's  cose  the 
petition  was  dismissed,  and  the  Court  refused  to 
make  the  "usual  order"  for  the  wife's  costs. 
(Hough  V.  Hough.) 708 

Divorce  practice — Restitution  of  conjugal  rights — 
Answer — Pleading. — In  answer  to  a  petition  by 
the  wife  for  restitution  of  conjugal  rights,  the 
husband  pleaded  that  the  petition  was  not  pre- 
sented in  goofl  faith  with  the  objMt  of  obtaining 
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the  relief  aonsfht  for,  inaamaoh  as  the  petitioner 
had  alleged  in  a  former  suit  for  jndioial  leparation, 
in  whioh  she  had  failed,  and  Inaamnoh  aa  she  Rtill 
alleged,  that  her  hoaband  had  been  gnilty  of  an 
abominable  orime.  The  respondent  farther 
pleaded  that  tius  amounted  to  omelty  on  the  peti- 
tioner'B  part,  and  he  prayed  for  a  jadicial  separa- 
tion on  thia  groond.  Upon  a  sommonB  to  strika 
oat  the  answer  on  the  ground  that  it  contained  no 
allegation  of  a  matrimonial  offence  and  diaclosed 
no  bar  to  the  prayer  of  the  petition :  Held,  that 
tlie  caae  onght  to  be  left  to  De  dealt  with  on  the 
merits,  it  being  the  praotdoe  of  the  oonrt  not  to 
■trike  ont  a  pleading  where  a  reaaonable  donht 
existed  aa  to  the  legal  effeot  of  the  allegation 
therein  oontained,  and,  where  anoh  legal  elteot 
ooidd  properly  be  diacaased  after  all  the  faots  bad 
been  elicited  in  evidence  at  the  trial.  (BnaaeU  v. 
BoBBell.)   pajfe  828 

Xallity  Boit — De  facto  marriage — ^Alimony  pendente 
iiie—Jnriadiotion — Application  after  date  decree 
%i»i  might  have  been  made  absolate — Allowance 
bom  date  of  servioe  of  citation. — On  the  7th  Feb. 
IflSS  a  decree  of'nnllity  of  marriage  was  made  on 
the  hnaband's  petition  on  the  ground  of  his  wife's 
lelationaliip  to  his  first  wife.  The  wife  had  not 
entoedam  appearance  or  delivered  any  defence 
to  the  petition.  The  hniband  did  not  .apply  to 
bare  the  decree  made  abaolnte,  and,  having 
obti^ned  leave,  the  wife  on  the  13th  April  1894 
entered  an  appearance  in  the  anit,  and  ^eaented  a 
petition  for  alimony  pendente  lite :  Held,  that 
there  having  been  a  de  facto  marriage,  the  Conrt 
had  jnrisdiotion  to  grant  alimony  pendente  itte 
from  the  date  of  the  service  of  the  citation,  and  to 
refose  to  mcLke  the  decree  nut  absolate  until  the 
order  for  alimony  pendente  lite  had  been  iasued. 
(Foden  v.  Foden.) 279 

Baatitntion  of  conjugal  rights — Delay. — Delay  is  no 
bar  to  a  aciit  for  restitution  of  conjngal  rights. 
(Beanolerlc  -c.  Beanolerk.)    37<; 

'Vuiaiion  of  marriage  settlements  —  Contingent 
intenats — Absence  of  poaaible  beneficiary  and  of 
oee  trustee  —  Order  —  Trustees'  ooata.  —  Where 
then  were  five  beneficiariea  who  might  become 
entitled  in  a  remote  contingency  to  share  in  the 
■ettled  fund,  four  of  them  consented  to  an  order 
upon  the  trosteea  to  repay  the  corpus  of  the  fund 
to  the  petitioner,  but  the  fifth  was  somewhere 
is  the  interior  of  Africa,  and  oould  not  be  oom- 
■nmicated  with :  The  Court  made  the  order, 
extingnialiixig  the  intereat  of  all  five ;  and,  as 
it  farther  appeared  that  one  of  the  trosteea  of 
the  aettletnenta  had  left  this  coontry,  and  his 
wheieabonta  could  not  be  asoertuned,  the  coats 
of  the  two  trustees  who  had  appeared  upon  these 
proceeding's  were  allowed  out  of  the  settled  fund, 
in  his  abaenoe,  aa  if  he  had  joined  with  them. 
(Storer  v.  Storer.) 704 

DBAINAOE. 

Expenses — ^land  in  settlement — Owners  of  premiaes 
— ^Tmateea. — A  testator,  who  died  in  1846,  devised 
certain  meaauagea  in  trust  to  permit  his  wife  and 
biaaon  S.,  and  the  survivor  of  them,  to  receive 
the  rents,  and  after  the  deceaae  of  S.,  or  the  de- 
cease or  remarriage  of  the  widow  (if  8.  should 
then  be  dead),  in  trust  for  the  first  and  other  song 
of  S.  in  tail,  with  divers  equitable  remaindera  over. 
He  made  a  bequest  of  the  residue  of  his  estate, 
and  declared  in  conclusion  that    "  The    partiea 
beneficially  entitled  to  the  rents  and  profits  of 
any  of  my  bonaea  or  property  should  aee  that  the 
same  be  kept,  or  that  they  shonld  keep  the  same, 
in  good  and  absolute  repair,  and  properly  insured 
against  fire."    The  trustees  having  between  1861 
and  1869,  and  during  the  life  of  S.,  expended  some 
2471.  out  of  capital  moneys  of  the  testator' a  eatate 
for  drainage  and  other  expenaea  under  aeota.  49 
and  90  of  the  Public  Health  Act  1848  in  respect  of 
the  deviled  messuages:    Held,  that  this  was  a 
proper  payment,  the  truatees  being  owners  within 
the  defiTiition  danse  of  that  Act ;  that  the  work  in 
napeet  of  which  the  expense  was  inmirred  did  not 


fall  within  the  repairs  in  the  will  mentioned,  uid 
the  sums  expended  must  therefore  be  treated  as  a 
charge  on  the  propertiy.  (Re  Barney ;  Harrison  v. 
Barney.)   ...    ...    _ pag»  180 

ELECTION  LAW. 

Parliament — Begistration  ol  voters — Borough  vote 
— Lodger  franchise — Old  lodger — ^Notice  of  claim 
— Omission  of  name  of  borough — Validity  of  claim 
— Power  to  amend — Parliamentary  and  Mnnioipal 
Begistration  Act  1878.— A  notice  A  claim  delivered 
by  a  voter  already  on  the  old  lodgers  list  was  not 
made  ont  in  acoordanoe  with  Form  H.,  No.  2,  in 
the  Order  in  Council  of  1889,  inasmuch  as  the 
name  of  the  boroagh  in  respect  of  which  the 
claim  waa  made  waa  omitted.  In  every  other 
respect  the  claim  was  in  accordance  with  Uie  pre- 
Bcribedform.  The  overaeera  inserted  the  claimant's 
name  on  the  list,  but  the  revising  barrister  ex- 
punged it  on  the  ground  that  the  claim  was  bad, 
and  he  refused  to  amend  it.  Held,  that  the  omis- 
sion was  a  pure  mistake,  and  waa  not  misleading, 
and  ^t  the  revising  barrister  should  have 
exercised  his  discretionary  power  to  amend. 
Mere  technicalities  should  not  be  allowed  to 
defeat  the  claims  of  voters  where  the  aabatance 
of  the  claim  ia  good.  (Treadgold,  app.,v.  The 
Town  Clerk  of  Orantham  and  White,  reaps.)      ...  729 

Two  names  on  votera  liat  in  respect  of  aame  qualify- 
ing proper^. — The  names  of  two  peraons  were  on 
tiie  ocoapiera  list  aa  parliamentary  electors  in 
respect  of  the  same  ^nalifying  property.  Objec- 
tion was  raised  against  one  m.  them,  but  the 
revising  barrister  found  he  waa  duly  qualified, 
and  retained  his  name  on  the  list.  No  objectiain 
waa  raiaed  against  the  other,  and  no  evidence  waa 

S'ven  aa  to  lus  qualification.  Held,  that  the  mere 
ct  that  another  person,  whether  qualified  or 
unqualified  is  on  the  register  in  respect  of  certain 
premises,  is  not  enough  to  keep  a  person  off  who 
IS  properN'  qualified  in  respect  of  the  same  pre- 
mises.   (Warren  v,  Maule.)       731 

Begistration  —  Duplicate  qualifioations —  Bight  of 
selection  by  voter — Form  of  notice  of  aame  to 
revising  barrister — Duty  of  reviaing-  barrister — 
Bight  of  appeal.  No  appeal  lies  from  the  decision 
of  a  revising  barrister  upon  an  objection  made  to 
a  qualified  parliamentary  voter  selecting  the  place 
of  his  qualification  under  sect.  28,  sub-sect.  14,  of 
the  Parliamentary  and  Municipal  Begistration 
Act,  1878.  (Beg.  v.  The  Bevising  Barrister  of 
Liverpool  and  Chadwick;  E*  parte  Warde.)       ...  636 

ENDOWED  SCHOOLS  ACTS. 
Public  Schools  Act  1868— Endowment— Scholar* 
ships  in  whioh  a  public  school  is  interested  jointly 
with  others— Jurisdiction  of  Charity  Commis- 
sioners. (Attomey-Qeneral  t>.  The  Dean,  Ac., 
of  Christ  Church,  Oxford.) ...    _    ...472 

EQIHTABLE  EXECUTION. 

Appointment  of  receiver  at  instance  of  judgment 
creditor — Personal  estate  of  debtor — Jurisdic- 
tion of  court  to  order  sale  of  same.  —  When 
at  the  instance  of  a  judgment  creditor  a  receiver 
has  been  appointed  by  way  of  equitable  ezeon- 
tion  of  the  goods  and  chattels  of  the  debtor, 
the  Court  has  no  jurisdiction  to  order  a  sale  of 
such  goods  and  chattels  to  satisfy  the  debt.  (De 
Peyrecave  V.  Nicholson.)    255 

Profits  or  earnings  of  business — ^Beceipts  of 

theatre— Bents  and  profits  of  land. — A  receiver 
appointed  at  the  instuioe  of  a  judgment  creditor  is 
not  entitled  to  carry  on  the  business  of  the  judg- 
ment debtor,  or  to  take  the  profits  derived  from  it, 
though  he  is  entitled  to  prevent  the  debtor  from 
carrying  on  such  bnaineaa.  A  judgment  creditor  of 
a  company  who  carried  on  the  bnsineas  of 
theatrical  proprietors,  and  held  a  lease  of  a 
theatre,  which  lease  they  had  mortgaged,  not  being 
able  to  obtain  satisfaction  of  his  judgment,  waa 
held  entitled  to  have  a  receiver  appointed  by  way 
of  equitable  execution  of  the  rents  and  profits  ol 
the  company's  land,  without  prejudice  to  us  zighta 
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of  prior  inoumbrancera,  and  delivery  of  poaaeuion 
of  the  propnty  to  the  reoeirer ;  bat  the  receiver 
was  not  to  be  allowed  to  take  the  receipti  at  the 
doora  of  the  theatre,  each  rBceipte  not  differing 
from  the  eaminga  of  any  other  basinesa.  (Cadogan 

V.  The  Iijrio  Theatre  Limited.) page      8 

BeTersionary  interest  in  prooeeds  of  fale  nf  real 
Mtate— Application  for  reoeiver — Jurisdiction  to 
appoint. — The  conrt  has  jnrisdiotion  to  appoint  a 
receiver  by  way  of  eqoitable  execution  over  an 
equitable  reversionary  interest  in  personalty 
under  a  will.    (Tyrrell  i'.  Painton.)       637 

ESTOPPEL. 
Judgment  by  consent — Be«  judicxta. — Under  an 
agreement  the  S.  Company  became  liable  to  a 
bank  for  a  debt  of  another  company.  The 
debt  was  repayable  by  instalments,  and  the  first 
instalment  was  duly  paid  by  the  S.  Company. 
The  S.  Company  failedto  pay  the  second  instal- 
ment, and  the  bank  thereupon  brought  an 
action  against  the  company  for  the  amount  of 
such  instalment.  The  S.  Company  denied  the 
agreement  to  pay  the  debt,  and  counter-claimed 
for  a  return  of  the  first  instalment  already  paid 
by  the  conpany.  At  the  trial  of  the  action 
before  Kennedy,  J.,  a  compromise  was  arrived  at 
under  which  a  judgment,  by  consent,  was  taken 
by  the  bank  for  the  amount  t>f  the  second  instal- 
ment. The  S.  Company  subsequently  went  into  liqui- 
dation, and  in  the  liquidation  the  bank  claimed  to 
prove  for  the  amount  of  the  debt  remaining  un- 
satisfied on  the  basis  of  the  agreement.  The  official 
receiver  and  liquidator  rejected  the  proof.  An 
appUoatioD  was  thereupon  made  by  the  bank  that 
toe  decision  of  the  official  receiver  and  liquidator 
might  be  reversed,  and  that  the  proof  of  the  bank 
might  be  admitted.  Held,  that  the  judgment  of 
Kennedy,  J.,  although  by  consent,  estopped  the 
official  receiver  and  liquidator  from  disputing 
that  there  waa  in  existence  an  agreement  binding 
on  the  S.  Company  to  pay  the  debt ;  and  that  the 
proof  of  the  bank  must  therefore  be  admitted. 
(B«  The  Sotith  American  and  Mexican  Company 
Limited ;  Ex  parte  The  Bank  of  England.)    . . .   331, 594 

EXECUTOR. 
Probate  of  will— Action  by  creditor.— The  rule  laid 
down  in  the  case  of  Douglas  v.  Forrest  (4  Bing.  CSC), 
that  the  creditor  of  a  deceaaed  debtor  cannot  sue 
the  executor  named  in  the  will  unless  he  has 
either  administered  or  proved  the  will,  refers  to 
a  grant  of  probate  in  due  form  by  the  proper 
court ;  and  an  action  will  not  lie  at  the  suit  of  a 
creditor  against  a  person  named  as  executor 
who  has  only  applied  for  probate,  and  has  pro- 
ceeded no  further  in  the  matter,  though  the  court 
has  made  an  order  that  probate  should  be  granted 
to  him  .on  his  taking  the  usual  oath  of  office. 
(Mohamadu  Mohideen  Hadjiar  V.  Fitohey.) 9^ 

GUARANTEE  OE  INDEMNITY. 
Verbal  promise— Promise  to  indemnify  against  liabi- 
lity generally— Promise  to  answer  for  the  debt  of 
another— Statute  of  Frauds  (29  Car.  2,  o.  3),  s.  4. 
— In  March  1888  the  defendant's  son  became  m 
partner  in  a  firm  of  C,  W.,  and  Co.  In  June  188!^ 
the  defendant  gave  the  plaintiff  a  written 
giiarantee  for  50001.  in  consideration  of  the  plain- 
tiff's allowing  C,  W.,  and  Co.  to  draw  upion  him. 
C,  W.,  and  Co.  gradually  increaaed  their  over- 
draft until  March  1891,  when,  according  to  the 
plaintiff,  he  met  the  defendant,  who  then  verbally 
af[reed  to  increase  his  guarantee  to  60001.  on  con- 
dition that  the  plaintiff  should  give  credit  to 
C,  W.,  and  Go.  up  to  lO.OOOJ.    In  Deo.  1891  thfl 

glaintiff  declined  to  go  on  taking  up  the  bills  of 
.,  W.,  and  Co.,  as  their  overdraft  exceeded  40901. 
The  defendant  thereupon,  at  an  interview  with 
the  plaintiff  in  Deo.  1891,  verbally  undertook  to 
provide  funds  to  meet  a  batch  of  bills  of  C,  W., 
and  Co.  for  5930(.  which  were  then  falling  due ; 
and  in  Jan.  1892,  at  another  interview  with  the 
plaintiff,  the  derondant  undertook  in  the  same 


way  to  provide  funds  to  meet  another  batch  of 
bills  for  52802.  which  were  then  falling  due. 
Mathew,  J.  decided  that  the  extension  by  lOOOt. 
of  the  guarantee  of  March  1891  ought,  as  requited 
by  the  Statute  of  Frauds,  to  have  been  in  writing, 
and  that,  as  it  was  not,  the  plaintiff  could  not 
recover  that  lOOOI.  But  he  decided  that  the  under- 
takings of  Dec.  1891  and  Jan.  1892  were  not 
guarantees,  and  were  not,  therefore,  within  the 
requirement  of  the  Statute  of  Frauds,  and  that 
the  plaintiff  was  entitled  to  recover  upon  them. 
Consequently  judgment  was  given  for  the  plaintiff 
for  all  the  anmsin  question  except  the  lOOOl.  The 
defendant  applied  for  judgment  or  a  new  trial  of 
the  action.  Held,  that  the  true  result  of  the 
interviews  was,  that  the  defendant  promised  that, 
if  the  plaintiff  would  accept  the  bills  of  C.,W., 
and  Co.,  he  would  take  oare  that  they  should  be 
met ;  that  the  plaintiff  accepted  the  bills  on  the 
faith  of  that  promise ;  and  that,  therefore,  this 
was  a  promise  to  indemnify  and  not  a  guarantee, 
and  came  within  the  priuoiole  of  Thomas  v. 
Cook  i8  B.  A,  C.  728).  (GaUd  and  Co.  v. 
Conrad.)    '   p^ij!  140 

HABEAS  CORPUS. 
Attachment  for  contempt  by  disobeying  writ- 
Service  of  original  writ  neoesaary. — A  writ  of 
habeas  corpus  can  be  properly  served  only  by 
delivering  the  original  writ  itself  to  the  person 
served,  or  to  the  principal  person  where  there  are 
more  than  one.  If  the  original  writ  is  not  so 
served  it  is  impoiaible  for  the  person  served,  by 
appearing  to  the  writ,  and  waiving  its  proper 
service,  to  obey  the  writ,  and  consequently  he 
cannot  disobey  it,  and  so  commit  contempt  of 
conrt.  If  the  original  writ  has  not  been  delivered 
to  the  principal  of  several  person  served,  the 
service  of  a  copy  is  not  a  good  service  upon  any  of 
the  others.    (Reg.  r.  Rowe.)    578 

HARBOURS,  PORTS,  AND  NAVIGABLE  RIVERS. 

Depositing  rnbbish  on  shore  within  sect.  11  of  54 
Geo.  3,  0.  159.— Bv  sect.  11  of  54  Geo.  3,  o.  159,  it 
is  enacted  that,  if  the  owner  or  master  of  a  ship 
or  vessel,  &o.,  or  any  person  working  any  quarry, 
mine,  or  pit  near  to  the  sea  or  any  harbour  or 
navigable  river,  "  or  any  person  or  persons  what- 
soever," shall  cast,  throw,  &o..  rnbbith  or  flltb, 
&c.,  into  such  harbour  or  navigable  river  so  as  to 
tend  to  the  injury  or  obstruction  thereof,  "  or  in 
any  place  or  situation  on  shore  where  toe  same 
shall  be  liable  to  be  washed  into"  such  harbour 
or  river,  he  sheJl  forfeit  the  sum  of  101.  The 
appellant  company,  in  the  course  of  their  business 
as  alkali  manufacturers,  caused  a  quantity  of 
waste  matter,  in  the  form  of  a  very  finely  divided 
powder,  which  was  held  in  suspension  by  water, 
to  be  conveyed  by  means  of  B  drain  into  a  brook, 
whence  it  was  oariied  into  a  navigable  river : 
Held,  that  they  were  rightly  convicted  under  the 
above  Act ;  that  they  came  within  the  meaning  of 
the  words  "  or  any  other  person  or  persona  what- 
soever " ;  that  the  matter  deposited  was  "  rubbish 
or  filth"  within  sect.  11  of  the  above-mentioned 
Act ;  that  what  they  had  done  was  a  "  casting, 
throwing,  or  emptying"  on  shore  wiUiin  the  B9.id 
section,  and  that  it  was  not  necessary  in  the  last 
case  for  the  prosecution  to  show  that  the  act  com- 
plained of  "  tended  to  the  injury  or  obotmction 
of  the  navigation."  (United  AlkiJi  Company, 
appa.,  i>.  Simpson,  reap.)     253 

HIGHWAY. 
Bridge  and  canal— Approaches-Repair  of  railway 
over  bridge— Liability  of  canal  oompany.^By  an 
Act  of  11  Geo.  3,  for  making  a  canal  in  the  oonnty 
of  Derby,  from  Chesterfield  to  the  river  Trent,  a 
canal  company  was  anthorised  to  make  such  canal, 
and  it  waa  provided  that  the  company,  their 
ancoessors  and  assigns,  should  make  and  main- 
tain, and  keep  in  repair,  certain  bridges  over  such 
canal.  At  Clayworth,  in  the  county  of  Notting- 
ham, the  canal  orossed  a  pnblic  higliway,  which  it 
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WM  necessarr  to  ruse  for  a  distance  of  180  feet 
on  either  Bide  of  toe  oanal  for  the  pnrpoee  of 
making  approaches  to  a  bridge  which  the  company 
had  to  constmot  over  the  cajul  at  that  point.  The 
canal  aabseqnently  became  Tested  in.  the  defen- 
dant company  and  the  highway  was  made  a  main 
road  within  the  Highway  and  LooomotiTes 
(Amendment)  Act  1878  (41  &  42  Vict.  c.  77),  s.  13, 
ud  became  Tested  in  the  plaintiffs.  The  question 
arose,  who  was  legally  liable  to  maintain  and 
rapair  the  raised  approaches  to  the  bridge.  Held, 
tint,  as  the  bridge  could  not  haTe  been  con- 
stmcted  withoot  making  the  approaches,  the 
latter  were  practioally  part  of  the  bridge,  and 
that  the  defendants*  obligation  as  regards  the 
apptoacbes  did  not  cease  on  the  oompletion  of  the 
bridge,  bat  that  they  were  bound  to  keep  them  in 
repair.  (The  Nottingham  Connty  Conncil  v.  The 
lunohester,  Sheffield,  and  Lincolnshire  Railway 
Company.)     paje  430 

Subsidence  through  working  of  mines — Bailway 
CKMsing  highway  on  leTel— Maintenance  of  level 
by  construction  of  embankment — Obstmotion  of 
highway — Uight  of  highway  authority  to  recover 
danngea  from  mine  owner— Highways  and  Loco- 
motives (Amendment)  Act  1873.  The  plaintiffs 
were  the  Military  aathorlty  for  the  B.  district, 
sod  as  such  were  suTveyors  of  highways  within 
the  district,  and  responsible  for  the  maintenance 
sod  repair  of  highways.  By  reason  of  the  working 
o(  tiie  defendants'  mines  the  surface  of  a  highway 
within  the  plaintiffs'  district,  together  with  the 
adjoining  land,  had  been  caused  to  subside  :  but 
no  injury  had  been  done  by  the  subsidence  to  the 
isifaoe  of  the  highway.  The  highway  had  pre- 
'  vioBsly  to  the  subsidence  been  crossed  on  the 
level  by  a  railway.  As  the  highway  subsided  the 
lailvay  company  placed  ballast  underneath  the 
rnlway,  so  as  to  maintain  it  at  the  original  level, 
*ith  the  result  that  an  embankment  ten  feet  high 
vu  formed  across  the  highway  rendering  it  im- 
pisuble.  The  highway  was  a  public  carriage- 
*aj  it  and  before  the  tune  when  the  railway  was 
wnitmsted.  The  special  Aot  under  which  the 
nilny  was  constructed  did  not  authorise  the 
ecapany  to  make  a  level  crossing  at  the  place  in 
question ;  bat  the  Act  contained  a  general  power 
to  the  oompany  to  make  and  maintain  the  railway 
on  the  levels  shown  on  the  deposited  plans.  Held, 
that  the  obstruction  was  caused  by  the  railway 
company,  and  not  by  the  defendants.  (Attorney- 
fioMtal  (on  the  relation  of  the  Local  Board  of  the 
Bnwnhills  District)  and  the  Local  Board  of  the 
Btownhilla  District  v.  The  Conduit  Colliery  Com- 
VBJ.)      771 

Urban  authority — ConntT-  Council— Bepair  and 
maintenance  of  main  roads — Costs  of — Dispute  as 
to  contribution — Mode  of  settling  disputes. — By 
sect.  11,  sub-sect.  2  of  the  Local  QoTernment  Act 
1888  (51 A  o2  Vict.  o.41) ,  it  is  prorided  that  an  urban 
anthority  may,  within  a  certain  period,  claim  to 
retain  the  powers  and  dnties  of  maintaining  and 
repairing  any  main  road  within  their  district,  as 
it  such  road  were  an  ordinary  road  vested  in  them 
and  that  the  connty  oonnoU  shall  make  to  such 
anthority  an  annual  payment  towards  the  costs  of 
the  maintenance  and  repair  of  such  road,  and  by 
■nb-sect.  3  it  is  provided  that  the  amount  of  sucti 
sonual  payment  shall  be  suoh  sum  as  may  be 
agreed  upon,  or  in  the  absence  of  agreement  may 
he  determined  by  arbitration  of  the  Local  Oovern- 
nent  Board.  A  dispute  arose  between  the  town 
eooaciland  connty  oounoil  as  to  what  sum  the  latter 
ihonld  coutribnts,  the  town  oounoil  claiming  to 
be  entitled  to  recover  from  the  connty  council  the 
entire  amount  expended.  Ko  agreement  was  coma 
to  between  the  parties.  On  a  special  case 
Mmg  stated  for  the  opinion  of  the  court :  Held, 
that  the  court  had  no  jurisdiotion  and  was  not  the 
proper  tribunal  to  settle  the  amount  to  be  paid, 
wit  that  by  sub-sect.  3  of  sect.  11  the  Local 
uovemment  Board  was  the  machinery  created  to 
deferminB  such  a  question.  {Ro  Bedfordshire 
Connty  Council  atd  Bedford  Urban  Sanitary 
luthoritv.)     433 


HU3BAND  AND  WIFE. 

Divorce — Maintenance  and  education  of  children  of 
the  marriage — Exercise  of  jurisdiotion  of  the  court 
during  whole  period  of  infancy. — The  jurisdiction 
conferred  by  the  Divorce  Acts  to  make  q^ders 
thereunder  respecting  the  custody,  maintenance, 
or  edncation  of  infants  can  be  exercised  during 
the  whole  period  of  infancy,  t  .e. ,  antil  the  children, 
whether  males  or  females,  attain  twenty-one  years 
of  age.    CThomasset  V.  Thomaaset.) page  14B 

Jewellery  given  during  marriage — Paraphernalia — 
Husband's  claim  dismissed. — The  husband  and 
wife,  who  were  married  in  1833,  lived  together  till  . 
1893,  when  the  husband  filed  a  petition  for  a 
divorce  against  his  wife.  During  the  time  they 
lived  together,  he  at  various  times  presented  bis 
wife  with  jewellery  of  the  value  of  over  80001. 
Some  of  the  articles  were  given  about  Christmas 
time  and  the  anniversaries  of  the  wife's  birthday, 
and  more  than  one  article  of  considerable  value 
was  given  "  as  a  peaoe-oSering  "  after  quarrels 
between  husband  and  wife.  Upon  a  anmmona  by 
the  husband  under  sect.  17  of  the  Married  Woman's 
PropertyActlS82:  Held,  that  the  jewellery  in  ques- 
tion did  not  constitute  paraphernalia,  but  was  the 
absolute  property  of  the  wife.    (Tasker  v.  Tasker.)  779 

Separation  deed— Deed  between  husband  and  wife 
without  a  trustee  —  No  dum  casta  clause  — 
Covenant  by  vrife  not  to  "  annoy"  husband — 
Adultery  of  wife — Sight  of  wife  to  sue  for  arrears 
of  annnity. — A  separation  deed  between  husband 
and  wife  may.  since  the  Married  Women's  Pro- 
perty Act  1882,  be  entered  into  by  the  husband 
and  wife  alone  without  the  intervention  of  a 
trustee,  and  the  wife  can  sue  in  her  own  name 
upon  such  deed.  When  such  deed  contains  no 
dnm  casta  clause,  the  admitted  adultery  of  the 
wife  is  no  defence  to  an  action  by  the  wife  against 
the  husband  for  arrears  of  the  annuity  which  the 
husband  covenanted  in  such  deed  to  pay  to  his 
wife.  Adultery  by  the  wife  is  not  an  "  annoy- 
ance "  to  the  husband  within  the  meaning  of  a 
covenant  in  the  deed  that  the  wife  wai  not  to 
molest,  annoy,  or  interfere  with  her  husband. 
(Sweet  I'.  Sweet.)   672 

INCOME  TAX. 

Appeal  against  assessment — Unsatisfactory  schedule 
— Eight  of  appellant  to  be  put  an  oath— The  appel- 
lant appealedagainst  his  assessment  for  income  tax. 
He  sent  in  a  schedule  of  accounts,  and,  on  appear- 
ing before  the  special  commissioners,  tendered 
himself  for  examination  on  oath  for  the  purpose 
of  verifying  his  schedule.  The  commissioners 
refused  to  put  him  upon  oath,  and  upon  the 
evidence  before  them,  confirmed  the  assessment. 
The  appellant  obtained  a  rule  lUsi  for  a  maU' 
damxis  to  the  commissioners  to  hear  and  determine 
the  matter,  or  to  state  a  special  case.  Held,  that 
the  decision  of  the  commissioners  was  a  decision 
merely  on  a  question  of  fact ;  bat,  assuming  that 
there  was  a  point  of  law  in  the  appellant's  conten- 
tion that  the  commissioners  were  bound  to  put 
him  on  oath,  and  that  his  oath  as  to  the  correct- 
ness of  his  schedule  would  be  conclusive,  nerer- 
theless  it  was  not  one  in  respect  of  which  the 
court  ou»ht  to  grant  a  mandamv!/.  (Beg.  t>. 
Chew  and  others.) 5tl 

"  Cost-book  "  minea—Capital— Capital  expenditure 
— Whether  there  can  be  capital  in  suoh  mines- 
Coat  of  sinking  new  shaft— Kight  to  deduct  cost. 
—  Commissioners  of  Inland  Hevenue  having 
decided  that  in  the  case  of  cost-book  mines,  and 
under  the  Stannaries  Acts,  there  was  no  such 
thing  as  capital,  and  that  there  oonid  be  no 
proEC  in  working  such  a  mine  until  every  expendi- 
ture had  been  met,  and  that  therefore  the  cost  of 
sinking  a  new  shaft  was  not  capital  expenditure, 
but  working  expenditure,  and  could  be  deducted 
in  assessing  the  annual  profits  for  income  tax  pur- 
poses :  Held,  that  the  Commissioners  were  wrong 
in  their  finding  that  in  such  mines  there  could  be 
no  capital :  that  in  this  respect  there  was  no 
difference    between   a   cost-book  mifSir  ani  anj 
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.  other  mine,  and  that  the  qnestion  whether  the 
ooet  of  einidng  the  shaft  was  capital  expenditure 
or  working  expenditnre,  or  partly  the  one  and 
partly  the  other,  was  a  qnestion  of  faot  to  be 
decided  on  the  circamstanoes  of  the  case. 
(Morant  (Surrejor  of  Taxes),  app.,  v.  The  Wheal 
GreDvilld  Mining  Company,  resps.) page  758 

Fines  for  renewals  of  leases — Temporary  deposit  in 
bank  producing  interest—"  Prodnctive  capital " — 
Exemption  of  snoh  temporary  deposits  from 
assessment. — The  Income  Tax  Act  1842  (a.  60, 
Bohed.  A.,  I.  2  (5)  renders  chargeable  fines 
received  in  oonsideration  of  any  demise  of  lands, 
subject  to  the  proyiso  tbat,  in  case  the  party 
ohugeable  shall  prove  to  the  satisfaction  ot  the 
commissioners  that  snch  fines  have  been  applied 
as  prodnotive  capital  on  which  a  profit  has  arisen, 
otherwise  chargeable  under  the  Act  for  the  year  of 
assessment,  the  oommissioners  may  discharge  the 
amount  so  applied  from  the  profits  liable  to  assess- 
ment. Held,  that  a  temporary  deposit  in  a  bank 
of  fines  received  for  renewals  of  leases,  produoing 
interest  for  the  year  of  assessment,  is  not  an 
amlioation  of  such  fines  as  "  productive  capital  on 
which  a  profit  has  arisen  "  within  the  meaning  of 
the  proviso,  and  that  such  temporary  deposits  are 
therefore  not  exempt  from  assessment.  (Lord 
Hoslrn,  app.  v.  Condon,  Surveyor  of  Taxes, 
lesp.) 760 

Trade  exercised  in  England  by  foreigner  resident 
abroad — Chargeable  in  name  of  agent — liability 
of  agent.— The  Income  Tax  Act  1853,  sect.  2, 
•ohed.  D„  imposes  the  tax  upon  "  profits  or  gains 
arising  or  aocming  to  anj  person  whatever, 
whether  a  snbjeot  of  Her  Majesty  or  not,  although 
not  resident  in  the  United  Kingdom,  from  any 
profession,  trade,  vocation,  or  employment  exer- 
cised in  the  United  Kingdom  ;  "  and  the  Income 
Tax  Act  1842  provides  by  sect.  41  that,  "any 
person  not  resident  in  Grreat  Britain,  whether  a 
subject  of  Her  Majesty  or  not,  shall  be  chargeable 
in  the  name  of  any  factor,  agent,  or  receiver 
having  the  receipt  of  any  profits  or  gains  in  the 
like  manner  and  to  the  like  amount  as  would  be 
charged  if  snoh  person  were  resident  in  Great 
BrituD,  and  in  the  actual  receipt  thereof."  The 
appellants  acted  as  agents  in  England  for  B.,  a 
foreign  wine  merchant  resident  and  carrying  on 
business  abrosd,  and  it  was  held  that  B.  exercised 
his  trade  in  England.  Payments  were  oolleoted 
by  the  appellants  for  B.,  and  they  gave  receipts 
for  and  on  his  behalf ;  customers  often  made  pay- 
ments direct  to  B. ;  the  appellants  sent  B. ,  all 
cheques  and  bills  made  payable  to  him ;  in  cash 
they  received  just  sufficient  to  pay  their  commis- 
sion and  expenses.  An  assessment  to  the  income 
tax,  of  30001.,  was  made  thus  :  "  L.  Boederer  .  .  . 
in  the  name  of  Qiainger  and  Son  (the  appellants), 
agents."  Held,  that  a  foreigner  exercising  his 
trade  within  the  United  Kingdom  can  be  assessed, 
under  sect.  41  of  the  Income  Tax  Act  1842,  in  the 
name  of  his  agent  whether  such  agtrnt  does  or  does 
not  receive  the  profits  or  gains,  and  that  the 
assessment  was  properly  made.  (Grainger  and 
Sonv.  Gough.)       803 

INJUNCTION. 
Action  conducted  in  name  of  another — Indemnity — 
Interference  by  nominal  defendant. — A  defendant 
to  an  action  for  the  infringement  of  a  patent,  not 
being  willing  to  defend  the  action,  agreed  to 
allow  the  maker  of  the  machine  which  was  the 
subject  of  the  action,  to  do  so  in  his  name  od 
being  indemnified  against  the  costs.  The  indem- 
nity as  to  the  oosts  of  the  action  was  given,  and 
Uie  defendant  signed  a  retainer  to  the  solicitor  of 
tha_  maker  of  the  machine  to  act  as  solicitor  in  the 
action,  and  in  any  appeals.  An  appeal  to  the 
House  of  Lords  bavisg  been  presented  by  the 
maker,  the  defendant,  on  the  ground  that  he  had 
refused  to  give  him  a  further  indemnity,  pur- 
ported to  withdraw  his  retainer  to  his  solicitor, 
and  instructed  another  solicitor  to  take  steps  to 
withdraw  the  appeal.  The  costs  of  the  prooeed- 
inga  np  to  the  time  of  the  apiwal  to  the  House  of 


Lords  had  been  paid  and  security  lodged  for  the 
oosts  of  that  appeal.  Held,  that  the  defendant, 
being  fully  indemnified  against  the  costs,  had  no 
right  to  revoke  the  rebdner,  or  otherwise  interfere 
with  the  proceedings,  and  an  ininnotion  must  be 
granted  restraining  him  from  doing  so.    (Mont- 

forta  V.  Marsden.) ^    page  (j20 

Building  scheme — Lease — ^Bestrictive  covenants — 
"Building"  —  "Annoyance"  —  Hoarding  or 
Screen— Obstraotion  of  view.  The  plaintiff,  who 
was  tenant  for  life  of  freehold  land,  with  power  to 
grant  bnUding  leases,  by  a  lease  dated  the  11th 
Nov.  1878,  and  made  in  pursuance  of  a  building 
scheme,  demised  to  A.  B.,  for  ninety-nine  years,  a 
piece  of  ground,  with  a  dwelling-house  erected  on 
it  by  the  said  A.  B.,  who  by  the  same  lease 
covenanted  that  he,  "  his  executors,  administra- 
tors, and  assigns,  would  not  without  the  licence 
and  consent  in  writing  of  the  lessor  .  .  .  for 
that  pnrpose  first  obtained,  erect  or  build,  or 
cause  or  permit  to  be  erected  or  built,  upon  the 
said  piece  of  ground,  or  upon  any  part  thereof, 
any  other  building  whatsoever  save  and  except  a 
stable  and  coachhouse  [which  might  be  erected,  as 
therein  mentioned],  and  also  that  he  .  .  .  his 
executors,  adminisizators,  or  assies,  would  not 
do  or  suffer  to  be  done  on  the  said  premises  or 
any  part  thereof  any  act,  matter,  or  thing  which 
might  be  or  become  an  annoyance,  nuisance,  or 
disturbanoe  to  the  neighbourhood  or  to  any 
tenant  of  the  lessor."     The  piece  of  land  oom- 

§rised  in  the  lease  was  nltimately  assigned  to  the 
efendant.  By  a  lease,  dated  the  14th  Sept.  1%1, 
the  plaintiff  demised  a  piece  of  land,  sidjoining 
that  previously  demised  to  A.  B.  as  aforesaid,  to 
B.  G.,  who  thereby  covenanted  for  self  and 
assigns  to  erect  a  dwelling-house  on  the  demised 
land  witiiin  twenty -one  years,  according  to  plans 
to  be  approved  by  the  lessor's  architect,  and  also 
entered  into  covenants  similar  to  those  contained 
as  above  mentioned  in  A.  B.'s  leas;.  The  premises 
comprised  in  the  leasn  of  Sept.  1881  were  nlti- 
mately assigned  to  F.  N.,  who  in  1893  built  a 
house  acoor£ng  to  plans  approved  by  the  lessor's 
architect,  and  overlooking  the  defendant's  garden. 
The  defendant  thereupon  erected  a  hoarding,  or 
trellis-work  screen,  nearly  sixty  feet  long  and 
nearly  twenty  feet  high,  close  to  the  partition 
wall  on  his  own  side  thereof,  and  abont  eighteen 
feet  from  the  nearest  part  of  the  house  built  by 
F.  N.  The  plaintiff  brought  an  action  for  an 
injunction,  and  contended  that  the  screen  was 
both  a  "building"  and  an  "annoyance"  within 
the  meaning  of  the  covenants.  Held,  (1)  that  the 
hoarding  or  screen  was  a  "  building  within  the 
meaning  of  the  covenant,  though  the  case  was 
somewhat  near  the  border  line ;  and  (2)  that  the 

EnttiEg  np  of  each  a  structure  was  certainly  a 
reach  of  the  covenant  against  annoyance  "  to 
any  tenant  of  the  lessor,"  being  an  "  annoyance  " 
within  the  meaning  of  that  covenant  to  F.  N., 
who  was  such  a  tenant;  and  tbat  an  injunc- 
tion  must   accordingly  be  granted.     (Wood  v. 

Cooper.)    222 

Nuisance  from  noise — Noise  by  two  or  more  persons 
acting  independently. — If  the  acts  of  two  or  more 
persons  acting  independently  of  each  other  amount 
in  the  aggregate  to  a  nuisance,  eaoh  is  separately 
liable  to  be  restrained  by  injunction  in  respeot  of 
his  own  share  in  the  nuisance,  although  the  acts 
of  each  alone  would  not  oonstitnte  a  nuisanoe. 
(Lambton  v.  Mellish ;  Lambton  v.  Cox.)...     ...    ...  385 

mSUBANCE. 
Mabinb. 
Cargo — ^Damage  to  some  of  goods  insured — Examina- 
tion of  all  the  goods — Expenses  of  examining  such 
of  the  goods  as  were  undamaged — Actual  damage 
— Liability  of  underwriters. — The  plaintiff  shipped 
a  number  of  cases  of  galvanised  iron  for  carriage 
from  Bristol  to  London,  there  to  be  transshipped 
by  barges  to  another  vessel  for  export  to 
Australia,  The  goods  were  insured  for  the 
voyage  from  Bristol  up  to  and  including  the  trans- 
shipment, and  by  the  policy  average  waa  agioed 
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to  be  rocorezahla  on  eaoh  paokag«  separateljr  or 
on  the  whole.  In  a  Btorm  npon  the  insnred  To;ag>e 
moat  of  the  oaseB  vote  wetted  by  ealt  water,  and 
in  laondon  the  plaintiff  had  them  all  landed  and 
aamined.  All  the  caaes  wete  nnpaoked;  and 
thoaein  which  the  iron  was  found  to  be  nndunaged 
wera_ repacked  and  exported,  while  those  in  which 
the  iron  was  damaged  were  sold  by  anotion. 
Held,  that  the  plaintiff  was  entitled  to  be  re- 
imbnned  by  the  nnderwriters  only  for  the  loss 
upon  the  oases  in  which  the  iron  bad  been 
dunaged,  and  was,  therefore,  not  entitled  to  the 
expenses  inonrred  by  him  in  the  examination  of 
thoee  cases  of  iron  to  which  no  damage  bad  in  fact 
oecnrred.  (Lysaght  v.  Coleman  and  others...  page  830 
General  avenge— Stranded  vessel— Extraordinary 
use  of  engimea — Contribntion  for  extra  ooal  con- 
Riuaed. — By  a  p<^y  of  iBsaranoe  effected  by  the 
plaintiffs  with  the  defendants,  the  former  insnred 
the  hnll  and  machinery  of  their  steamship  against 
ordinary  marine  risks.  In  the  conrse  of  her 
Toyage  the  vessel  stranded,  and  was  eventnally 
got  off  by  means  of  her  engines  and  by  lightening 
the  ship.  On  the  qnestion  as  to  whether  the 
defendants  were  liable  to  oontribnte  pro  ratd  in 
ganeral  average  in  respect  of  the  coal  so  con* 
smned.  Held  (affirming  the  President,  Sir  F. 
Jsnne},  that,  as  there  had  been  an  abnormal  use 
of  the  engines  which  constitnted  a  general  average 
set,  there  mnst  also  hare  been  an  abnormal  con- 
snmptitni  of  ooal,  and  the  bhipowners  were  there- 
fore entitled  to  general  average  contribntion  in 

respect  thereof.    {The  Bona.) SSI,  870 

"Oenetal  average  and  salvage  charges  payable 
aoeording  to  foreign  statement  " — Bills  of  lading 
— Exoeptions — Effect  of — ^Dutch  law — Contribu- 
tion b^  cargo  owners — Liability  of  nnderwriters 
on  ship — Partionlar  average. — Plaintiff,  a  ship- 
owner, effected  with  the  defendants  two  policies 
of  insnrance  on  a  ship  and  freight  containing  the 
vords,  "  general  average  payable  aoeording  to 
tateign  statement,"  and  the  oaual  sue  and  laboar 
duiae.  A  loss  oecnrred  owing  to  the  vessel  atrand- 
iag  throngh  the  negligence  of  the  master,  and  a 
(eneral  average  statement  was  drawn  up  (at  Bot- 
teidun)  in  accordance  with  Dntoh  practice. 
Tuions  charges  which  were  inonrred  in  getting 
the  ship  and  cargo  off  were  apportioned  as  gsner^ 
STBiage,  which,  if  the  averaffe  statement  h^  been 
nade  in  England,  might  have  been  treated  as  par- 
tienlar  average  on  sUp  and  freight,  or  as  charges 
mder  the  sue  and  labonr  clause.  The  shipowner 
itaa  unable  to  obtain  contribution  to  general 
average  from  the  cargo  owners,  because  by  Dutch 
law  when  a  loss  occurs  through  the  negligence  of 
the  master,  contribntion  to  general  avera«e  losses 
cannot  be  recovered  from  the  cargo  owners  by  the 
shipowner,  even  though  (as  in  this  case)  the  bills 
of  lading  contain  the  exception  of  "  strandings, 
.  .  .  even  when  occasioned  by  negligence,  de- 
fault, or  error  in  judgment  by  the  pilot,  master, 
ca  other  servants  of  the  shipowner."  The  ship- 
owner then  brought  this  action  on  the  policies  on 
•hip  and  freight  to  recover  as  particnlar  average 
on  ship  and  freight,  or  as  charges  nnder  the  sne 
and  labonr  clause,  what  they  were  precluded  by 
Dnteh  law  from  recovering  as  general  average. 
Held,  that  the  plaintiff  having  agreed  to  be  bound 
by  a  foreign  average  statement,  could  not  now  go 
behind  the  statement  drawn  up  at  Botterdam, 
and  could  not  recover  as  particnlar  average 
charges  which  had  been  treated  as  general  average 
in  the  foreign  statement,  and  tut  the  foreign 
statement  also  governed  as  between  the  assured 
and  the  nnderwriters.    (7^  Mary  Thomas.)       ...104 

Hire  of  tug — Contract  of  indemnity — Collision — 
Bmming-down  clause — Duty  to  enforce  poUoy. — 
In  an  agreement  by  which  a  tug-owner  agreed  to 
let  his  tag,  it  waa  provided  that  the  owner  would 
folly  insoie  and  keep  insured  the  tug  against 
esriain  specified  risks,  including  risk  of  ooUiaion 
oaoiing dsmue  to  the  tug  or  other  craft;  and, 
futi>er,thatif  atany  time  during  the  continuance 
« tbe  agreentMit  any  of  the  risks  covered  ahonld 
bappea,    the  tag^owner  wonld    indemnify  th« 


hirers  in  respect  of  all  such  damage  to  the  extent 
of  all  moneys  received  by  him  under  the  insurance. 
The  owner  effected  policies  to  cover  tbe  specified 
risk  for  20002.,  leaving  8001.,  the  balance  of  the 
agreed  value  of  the  tug,  uninsured,  A  barge  em- 
ployed b^  the  hirers  of  the  tug  ooming  into  colli- 
sion, whilst  in  tow  of  the  tug,  with  a  steamship  at 
anchor,  an  action  was  brought  by  the  owners  of 
the  steamship  against  the  hirers  of  the  tng.  The 
latter  admitted  liability,  and  the  damages  were 
assessed  by  the  registrar.  Tbe  tug-owner  sent  in 
a  claim  to  the  underwriters,  who  refused  to  pay. 
In  an  action  by  the  hirers  against  the  owner  of 
the  tng  for  repayment  to  them  nnder  the  contract 
of  the  amount  of  damages  paid  and  costs  incurred 
by  them  in  conBe<^enoe  of  the  proceedings  by  the 
owners  of  the  colliding  steamship,  or,  in  the 
alternative,  for  such  amount  as  damages  for 
breach  of  tne  contract :  Held,  that  the  defendant, 
the  tng-owner,  was  only  liable  to  indemnify  the 
hirers  to  the  extent  of  any  moneys  received  by  him 
nnder  the  policies,  that  he  was  nnder  no  obligation 
to  sue  the  underwriters,  and  that  as  he  had 
received  no  moneys  he  was  nnder  no  liability  to 
the  hirers.  (Willianu,  Torrey,  and  Field  Limited 
V,  Knight.)      page    92 

Policy  on  freight  —  Constmotion  of  policy  — 
Commencentent  of  risk.  —  By  the  terms  of 
a  policy  of  marine  insnrance  the  defen- 
dants agreed  to  make  good  to  the  plaintiffs 
all  such  losses  thereinafter  expressed  as  might 
happen  to  be  the  subject-matter  of  the  policy  and 
might  attach  to  the  policy  in  respect  of  the  sum 
of  20001.  thereby  assnred,  which  assurance  was 
thereby  declared  to  be  npon  freight  of  meat 
valuedatSOOOi,  warranted  free  from  all  claims, 
unless-  caused  by  stranding,  sinking,  burning,  or 
collision,  but  to  be  liable  for  any  loss  occasioned 
by  breaking  down  of  machinery  until  the  final 
sailing  of  the  vessel,  &a.  The  assnranoe  to  com- 
mence upon  the  freight  from  the  loading  of  the 
said  goods  or  merohandiae  on  board  we  said 
vessel  at  Monte  Video,  and  to  continue  until  the 
said  goods  or  merchandise  were  discharged  and 
safely  landed  at  as  aforesaid.  Tbe  freight  insured 
arose  under  a  contract  between  the  plaintiffs  and 
a  firm  of  merchants  who  imported  meat  from 
South  America  to  Europe,  and  it  was  thereby 
agreed  that  after  the  srrival  of  the  vessel  at  the 
port  of  loading  the  refrigerating  engine  should 
be  worked  until  the  temperature  in  the  chamber 
in  which  the  meat  waa  to  be  loaded  was  reduced 
to  a  apeoified  temperature,  and  then,  and  not  until 
then,  the  steamer's  agenta  were  to  give  notice 
that  the  steamer  was  ready  to  receive  the  meat. 
The  merchants  agreed  to  pay  freight  on  the 
arrival  of  the  vessel  at  the  port  of  discharge. 
After  the  arrival  of  the  vessel  at  the  port  of 
loading,  the  refrigerating  engine  broke  down  and 
the  cargo  of  meat  was  not  taken  on  board  the 
vessel,  which  was  subsequently  loaded  with  other 
goods.  Held,  that  the  plaintiffs  were  not  entitled 
to  recover  the  amount  covered  by  the  policy,  as 
the  risk  had  never  attached.  (The  Uydarnea 
Steamship  Company  Limited  v.  The  Indemnity 
Mutual  Marine  Assurance  Company  Limited.)      ...  193 

Proximate  cause  of  loss — "  Damage  received  in 
collision " — Loss  of  vessel  while  being  towed  to 
place  of  repair  after  ooUiaion. — A  tng  was  insured 
against  "  the  risk  of  colliaion  and  damage  received 
in  collision  with  any  object."  The  policy  did  not 
inclnde  the  perils  of  the  sea.  The  tng  ran  against 
a  floating  snag  which  did  it  considerable  injury, 
including  damage  to  the  engine-room,  machinery, 
and  amongst  other  things  broke  the  cover  of  the 
condenser,  leaving  an  opening  about  twenty 
square  inches  in  area.  The  tug  commenced  leak- 
ing, and  there  being  danger  that  the  water  would 
come  into  the  ship  throngh  the  ejection  pipes  and 
the  hole  in  the  condenser  cover,  the  pipes  were 
plugged  from  the  outside.  While  ahe  was  being 
towed  to  a  place  of  repair,  a  plug  came  ont  and 
the  water  rushed  into  the  engine-room  throngh 
the  ejection  pipes  and  the  hole  in  the  condenser 
cover,  and  she  began  to  fill  rntidly.    An  attempt 
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to  again  plug  the  ejection  pipes  failed,  and  the 
ressel  sank.  Held,  tbat  the  coliision,  and  not  the 
towing,  was  the  proximate  canse  of  the  lou,  and 
that  the  inaarara  were  liable  under  the  polioy  for 
a  total  loss.    (Beischer  v.  Berwick.)      page  23S 

UTTEENATIONAL  COPYKIGHT. 
X^otnre  painted  abroad — Publication  abroad — Place 
where  picture  "  produced  " — Action  for  iufringe- 
ment  of  copyright  in  England  —  Necflssity  of 
regiatration. — Under  the  International  Copyright 
Act  1886,  and  the  Order  in  Connoil  of  Xov.  28, 
1837,  made  thereunder,  registration  in  England  is 
not  a  condition  precedent  to  the  maintenance  of 
an  action  for  infringement  of  the  copyright  of  a 
picture  produced  in  a  foreign  countrr,  party  to 
the  Convention  of  Berne  of  1887.  Witn  refurencn 
to  inch  a  pictnre  the  word  "  produced,"  as  naed 
in  the  International  Copyright  Act  ISStS,  is 
equiralent  to  "  published."  (Hanfetaengl  v.  The 
American  Tobacco  Company.)   8C4 

JUDGE  (ACTION  AGAINST). 
Ilalioe. — No   action   will   lie  against  a   judge   in 
respect  of  any  acts  done  by  him  in  his  judicial 
capacity,  even  if  such  acta  are  done  maliciously. 
(Aiiderson  v.  Qorrie  and  others.)     332 

JUSTICES. 
Summary  Jnrisdiotion  Act  1879  — .Town  Police 
Clauses  Act  1847 — Railways  Clause*  Consolidation 
Act  1845 — Bye-laws — Nonpayment  of  cab  fare- 
Penalty — Order  for  payment — Form  of  order.— 
The  penalty  imposed  by  the  Town  Police  Clauses 
Act  1847  and  bye-laws  made  thereunder  for  the 
nonpayment  of  a  cab  fare  is  "  a  sum  of  money 
claimed  to  be  due  and  is  reooverable  on  oomplaint 
to  a  court  of  summary  jurisdiction,  and  is  to  be 
deemed  a  oiTil  debt "  within  the  menninirof  sect.  6 
of  the  Summary  Jurisdiction  Act  187i>.  Therefore 
justices  have  no  jnrisdiotion  to  make  an  order 
directing  that  a  person  who  has  not  paid  a  cab 
fare  should  be  imprisoned  in  default  of  the 
payment  of  the  fare.  (Reg.  b.  KerswiU  and 
another.) 574 

LANDLORD  AND  TENANT. 
Lease  of  premises  for  purposes  of  particular 
business — Derogation  from  grant — Obstruction  by 
landlord  to  access  of  air  to  tenant's  premises — 
Extent  of  right  of  access  of  air— Parol  licence — 
Berocation — Notice. — Under  a  grant  expressed  iu 
general  terms,  and  not  made  for  any  special  pur- 
pose, the  grantee  will  not  acquire  a  right  by  way 
of  easement  to  the  access  of  air,  except  where  lucb 
right  ia  enjoyed  through  a  definite  channel  over 
adjoining  property.  This  is  not  irconsictent  with 
the  principle  recognised  in  Caledonian  Railwa}/  r. 
Sprot  (27  L.  T.  Eep.  0.  S.  265 ;  2  Macq.  449i : 
North-Eattem  Railway  Company  v.  Elliot  (3  L.  T. 
Rep.  82 :  1  J.  &  H.  145) :  and  Robiiuon  y.  Kilvert 
(61  L.  T.  Eep.  60;  41  Ch.  Div.  88),  that  the 
grantor  of  land  to  be  used  for  a  partionlar  purpose 
is  under  an  obligation  to  abstain  from  doing  any- 
thing on  the  adjoining  property  belonging  to  him 
whiohwcn  prevent  the  land  granted  from  being 
used  for  the  purposes  for  wUoh  the  grant  was 
made.  A  tenant  obtained  from  his  landlord  a 
roTOcable  parol  licence  to  erect  certain  ventilatom 
in  the  stables    forming    part   of  the   demised 

Premises,  and  erected  them  at  his  own  expense, 
he  landlord  without  notice  olistrncted  the  access 
of  air  to  the  ventilators.  Held,  that  the  tenant 
was  not  entitled  to  an  injanotion  to  restrain  the 
obstruction  oomplained  of,  but  might  take,  at  his 
own  risk,  an  inquiry  as  to  the  amount  of  damage 
(if  any)  which  he  had  suffered,  by  reason  of 
the  obstruction  having  been  caused  without  pre- 
vious notice  of  the  revocation  of  the  licence. 
(Aldin  t'.  Latimer,  Clark,  Mnirhead,  and  Co.)     ...  119 

Lessee— Under-lessee— Forfeiture  by  leasee— Right 
of  under-lessee  to  relief — Terms  imposed  on  under- 
lessee. — Sect.  14  of  the  Conveyancing  and  Law 
of  Properly  Act  1881  gives  the  court  power,  uyou 


terms,  to  grant  relief  to  a  lessee  against  forfeiture, 
but  this  power  does  not  extend  to  (amongst  other 
things)  a  forfeiture  on  the  bankruptcy  of  the  lessee ; 
and  sect.  4  of  the  Conveyancing  and  Law  of  Pro- 
perty Act  1892  gives  the  court  a  similar  poorer  tn 
relieve  under-lessees  against  forfeiture :  Held, 
that  the  court  had  jurisdiction,  under  sect.  4  of 
the  Act  of  1892,  to  grant  relief  to  an  under-lessee 
for  an  act  of  forfeiture  committed  by  the  lessee, 
although  the  forfeiture  be  such  that  the  lessee 
himself  wonid  have  been  precluded  from  all  relief 
under  sect.  14  of  the  Act  of  1881.  Accordingly, 
where  a  lessee  leased  to  an  under-lessee  and  after- 
wards became  bankrupt,  thereby  incurring  a 
forfeiture  under  the  original  lease,  it  was  held 
that,  although  the  lessee  by  his  bankruptcy  would 
have  been  shut  out  from  all  relief,  the  odurt  had 
power  to  give  relief  to  the  under-lessee,  and  it  did 
so  on  the  terms  thtt  he  should  personally  enter 
into  the  same  covenants  with  the  lessor,  and  pay 
the  same  rent  as  the  lessee,  but  that  he  should 
not  be  required  to  pay  the  increased  rent  which  it 
was  alleged  the  premises  were  worth.  (The 
Wardens  and  Govemora  of  Sir  Roger  Cholmeley's 
School  t>.  Sewell  and  others.)    pane    88 

Mortgage— Death  of  mortgagor  —  Possession  and 
payment  of  interest  by  his  heir-at-law.  —  A 
mortgagor,  who  was  tenant  at  will  to  his  mort- 
gagee under  an  attornment  clause  in  the  mort- 
gage, died  intestate,  and  his  heir-at-law  entered 
into  possession,  and  paid  interest  on  the  mort- 
gage debt,  receiving  receipts  as  for  interest 
and  not  rent.  The  interest  being  in  arrear  the 
mortgagee  distrained  ;  tbe  trustee  in  bankruptcy 
of  the  heir  brought  an  action  for  illegal  distrea* . 
Held,  that  the  original  tenancy  was  put  an  end  to 
by  the  death  of  the  mortgagor ;  that  a  new  tenancy 
had  not  been  created  between  the  heir-at-law  and 
the  mortgagees  ;  that,  therefore,  the  distress  was  ■ 
illegal.    (Seobie  f.  Collins.)       775 

Notice  to  quit.— The  plaintiff  was  the  lessee  and  the 
defendant  the  lessor  under  an  indenture  of  lease 
for  a  term  of  twenty-one  years,  determinable  by 
the  lessee  at  the  end  of  the  seventh  or  fourteenth 
year,  on  his  giving  six  months'  previous  notico. 
More  tiian  six  months  before  tbe  expiration  of  the 
seventh  year  the  lessee  wrote  a  letter  to  the 
lessor,  itforming  him  that,  after  making  in- 
quiries, he  found  that  he  was  paying  too  high  a 
rent,  and  added,  "  I  understand  that  the  rent  ia 
50{.  too  high,  and  I  shall  not  be  able  to  step 
unless  some  reduction  is  made.  Held,  that  this 
was  a  good  and  effectual  notice  to  quit,  and 
that  the  plaintiff  was  entitled  to  a  declara- 
tion that  the  term  of  years  created  by  the 
lease  had  been  determined  by  such  notice.  (Bury 
r.  Thompson.) 816 

LANDS. 
Title — Pitish — Corporation — Possession  and  acts  of 
ownership — Presumption  of  grant — Rent — (Juit 
rent  or  rentcharge. — Where  a  feoffee  of  parish 
lands  alleged  that  from  the  time  of  legal  memory 
a  churchyard  had  been  vested  in  the  feoffees  upon 
trust  for  the  vestry,  subject  to  a  rentcharge  of 
3(.  Cf.  Sd.,  and  that  tbe  corporation  had  been 
tenants  of  the  vestry  at  a  rent  of  150(.  per  annum 
since  18.18.  which  tenancy  had  expired,  and 
claimed  a  declaration  accordingly:  Held,  that 
there  were  two  exceptions  to  the  general  proposi- 
tion that  long-continued  and  nninterrupted  posses- 
sion and  acts  of  ownership  must  be  referred  to  a 
good  title,  namely,  first,  the  title  itself  must  be 
good  at  law ;  secondly,  there  oannot  be  made  a 
presumption  contrary  to  proved  fact ;  that  it  was 
possible  to  presume  a  grant  to  feoffees  iu  trust, 
which  might  properly  and  legally  enure  for  the 
benefit  of  the  parish :  but  tbat  as  a  fact  a  con- 
veyance dated  the  ISth  May,  1C27,  passed  the  fee 
of  the  churchyard  to  the  corporation,  and  that  the 
plaintiff  held  the  land  as  tenant  of  the  corporation 
at  a  yearly  rout  of  31.  Gs.  8i2.,  and  the  court  could 
not  infer  that  this  small  sum  was  a  quit  rent  or 
rentcharge,  and  the  oase  of  Retinoid.^  v.  Peyimldf 
(12  Ir.  Eq.  Rep.  172)  did  not  a^ijjiy.     (E.iot  v. 
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Tbe  Mayor,  Aldermen,  and  Bargesses  of  the  Citj 
and  Connty  of  Bristol.)       page  GliO 

LANDS  CLAUSES  ACTS— COMPENSATION. 

Tenancy  for  leas  than  a  year— Injnry  to  adjoining: 
property  held  on  thirty  years'  lease — Jurisdiction 
of  ma^iatrate. — The  respondent  xrae  tenant  of  a 
piece  of  land  held  npon  a  lease  from  the  Crovn 
for  the  term  of  thirty  years  from  1889,  subject  to 
a  n>fat  reserred  to  the  Crown  to  tri^e  him  a  three 
months'  notice  to  quit  as  to  any  part  of  the  land 
oompriaed  in  the  lease.  The  appellants,  a  railway 
company,  guve  him  notice  to  treat  in  respect  of  a 
strip  of  this  land  reonired  by  them  for  their 
railway.  Afterwards  tne  Crown  gave  him  a  three 
months'  notice  to  qnit  this  atrip  of  land.  The 
metropolitan  police  magistrate,  Before  whom  a 
summons  was  afterwards  taken  out  by  the  appel- 
lants, refused  to  assess,  under  aect.  121  of  the 
Lands  Clauses  Act,  the  compensation  to  be  paid 
to  the  respondent.  Upon  a  motion  by  the  appel- 
lants for  a  mandamus  to  the  magistrate,  the 
Divisional  Court  held  [Reg.  v.  Kennedy,  G8  L.  T. 
Eep.  -IM  :  (1893)  1  Q.  B.  M3)  that  the  respondent 
had  no  claim  except  for  the  loss  of  the  strip  of 
land  and  damage  for  its  seTeranoe  during  the 
remainder  of  his  three  months'  interest  in  it,  and 
granted  a  mandamui  to  the  magistrate  to  asBess, 
under  sect.  121,  the  amount  of  compensation  dno. 
Upon  a  special  case  subsequently  stated  by  the 
magistrate :  Held,  that  the  magistrate  had  no 
jurisdiction  nnder  sect.  121  to  assess  compen- 
sation for  the  injuriously  affecting  of  the  re- 
m:under  of  the  respondent's  land  upon  the 
basis  of  a  thirty  yars'  tenancy,  and  that  the 
only  compensation  no  had  jorisdiotion  to  assess 
was,  for  the  loss  of  the  strip  of  land  and 
damage  for  its  sereranoe  for  three  months. 
(The  Bexley  Heath  Railway  Company,  apps.,  v. 
North,  reap.)   '    ...  \7    .......  533 

LEASE. 

Cvfcnant  to  cpend  substantial  amount  in  repairs — 
Building  lease — Sanction  of  the  court  to  lease — 
Ordinary  repairs. — A  lease  in  which  the  lessee 
corenantn  to  spend  a  anbstantial  amount  in  exe- 
cuting repairs  to  the  property  is  a  building  lease 
vitfain  sect.  8,  sub-seot.  1,  of  the  Settled  Land 
Act,  1882.  But  where  a  tenant  for  life  had  a 
large  inoome,  the  Conrt  refnsed  to  sanction  such 
a  lease  for  thirty  years,  on  the  ground  that  the 
repairs  were  such  as  a  landlord  usually  did  for  his 
tenant,  and  that  it  would  be  improperly  relieving 
the  tenant  for  life  of  the  cost  of  doing  them.  (Re 
Daniell'B  Settled  EsUtes.) 563 

LICENSINa  ACTS. 
Ijeence  —  Lapse  —  Application  by  new  tenant — 
Discretion  of  jnsbces  to  refuse  transfer. — The 
tenant  of  a  beerhouse  whioh  had  been  continuously 
licensed  from  a  dato  prior  to  the  1st  May  18C9, 
was  oonTicted  of  permitting  drunkenness  on  the 
premises,  and  in  consequence  the  justices,  at  the 
general  ^nnTml  licensing  meeting  in  Aug.  1891, 
refused  to  renewthe  licence.  The  licence  expired 
OS  the  10th  Oct.  1891.  On  the  5th  Oct.  the  tenant 
gave  np  possession  to  the  appellant,  who  applied 
at  the  special  sessions  on  the  17th  Nov.  1891, 
nnder  sect.  14  of  the  Licensing  Act  1828,  for  a 
transfer  of  the  licence.  The  justioes  refused  the 
transfer  npon  grounds  other  than  those  mentioned 
in  sect.  8  of  the  Wine  and  Beerhouse  Act  1869  .- 
Held  (affirming  the  judgment  of  the  conrt  below), 
that  at  the  time  that  the  application  was  made 
the  licence  was  not "  in  force  within  the  meaning 
of  sect.  19  of  the  Act  of  1869,  as  amended  b][  the 
Act  of  1870,  and  that,  therefore,  the  justices' 
power  of  refusal  was  not  Umitod  to  the  four 
grounds  mentioned  is  sect.  8  of  that  Act.  (Freer 
V.  Hurray  and  others.) Hi 

liieence — Renewal- (General  annual  licensing  meet- 
ing^No  previous  notice  of  intention  to  oppose — 
ObjedioB  made  in  court — No  grounds  stated — 
Jurisdiction  to  adjoom. — A  verbal  objection  to 


the  renewal  of  a  licence,  made  in  open  court, 
though  no  grounds  of  objection  are  than  stated, 
gives  to  the  justices  power  to  adjourn  the  granting 
of  the  licence,  and  to  hear  and  consider  the 
objection  upon  a  future  day,  under  sect.  42,  snb- 
sect.  2  of  the  Licensing  Act  18/2.  (Dakin,  app., 
V.  Parker  and  others,  resps.)      page  379 

LIGHT. 
Bight  to  light — Obstruction — Injunction — Ancient 
lights — Time  from  which  period  of  prescription 
begins  to  run — Actual  enjoyment — Unfinished 
house— Prescription  Act  (2  &  3  Will.  4,  c.  71),  s.  3. 
— In  an  action  for  an  injunction  to  restrain  the 
defendant  from  obstructing  the  aocess  of  light  to 
the  windows  of  the  plaintiff's  house,  it  appeared 
that  the  house  was  flnished  externally,  the  open- 
ings for  the  windows  being  made,  and  the  roof 
completely  slatod,  more  than  twenl^  years  before 
the  issue  of  the  writ  in  the  action,  but  the  house 
was  not  fit  for  habitation,  the  window  frames  and 
sashes  were  not  in,  or  the  floors  laid,  till  less  than 
that  period  before  the  issue  of  the  writ.  Held, 
that  not  only  was  it  unnecessary  that  the  house 
should  be  either  occupied  or  completely  fit  for 
habitation  before  the  statutory  period  of  twenty 
jrears'  unintermpted  enjoyment  of  the  access  of 
light  could  begin  ts  run,  but  it  was  immaterial 
even  that  the  window  frames  and  sashea  had  not 
been  pnt  in,  or  the  floors  finished,  or  gas  or  water 
laid  on,  provided  that  light  had  oome  through  the 
window  openings  for  the  benefit  of  the  building  ; 
and  the  plaintiffs  were  acoordingly  entitled  to 
their  injnnotion.    (Collis  v.  Laugher.)  ' 226 

LIS  PEKDENB. 
Eegistration  —  Personal  property  —  Book-debts  — 
Mortgage — Priority— Laches. — The  doctrine  of  li« 
pendens  does  not  affect  personal  property  other 
than  chattel  interests  in  land. — In  1885  the  defen- 
dants assigned  their  present  and  future  book-debts 
to  the  plaintiffs  by  way  of  mortgage.  In  June 
1692  the  plaintiffs  commenced  an  action  for  fore- 
closure, whioh  thejr  registered  as  a  lia  pendens, 
and  in  July  obtuned  an  order  appointing  a 
receiver  of  the  book-debts  and  an  injunction 
restraining  the  defendants  from  dealing  with 
them.    No  notice  was  given  to  the  debtors  of  the 

flaintiffs'  mortgage  or  of  any  of  the  proceedings, 
n  1893  the  defendants  assigned  several  of  the 
debts  comprised  in  the  plaintiffs'  security  to  a 
bank  without  notice  of  that  security  or  the  pro- 
ceedings. The  bank  at  once  gave  notice  of  the 
assignment  to  the  debtors,  and,  on  the  28th  Nov. 
1893,  obtained  judgment  against  the  defendants 
for  the  amount  due  to  them.  On  the  30th  Nov. 
the  receiver  appointed  on  the  plainlaffs'  action 
took  possession  and  claimed  the  debts.  Held, 
that  the  doctrine  of  Us  pendens  did  not  apply ; 
but  that,  if  it  did,  the  laohes  of  the  phiin- 
tiffs  disentitled  them  to  priority.  (Wigram  v. 
Buckley.) 237 

LOCAL  GOVEENMENT. 

Borough  with  population  under  10,000 — Separate 
commission  of  the  peace — No  separato  conrt  of 
quartor  sessions — Clerk  to  borough  justices— Pay- 
ment of  salary. — Where  a  boron^  with  a  popula- 
tion under  10,000  has  a  separato  commission  of 
the  peace  bnt  no  separato  court  of  quarter 
sessions,  the  salary  of  the  olerk  to  the  borough 
justices  is  payable  by  the  county  council  for  the 
county  within  whioh  the  borough  is  situate,  and 
the  fees  received  by  such  clerk  are  payable  to  the 
county  fund.  (Re  The  Herefordshire  County 
Council  and  the  Leominster  Town  Council.) 57 

County  council — Licence — Music  and  dancing — 
Licensing  committee — Appeal  to  council — Bias  of 
councillor— Validity  of  prooeedings — Bias — Ad- 
ministrative or  judicial  functions  of  coonoil— 
Writ  of  corJiorori  or  mandamus. — A  committee  of 
the  London  County  Council  for  hearing  and 
determining  applications  for  mnaia  and  dancing 
l:cesceg,recommended  to  the  council  the  renewal  of     . 
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■iiicli  lioenoe  npon  certain  oonditionB.  The  eonnoU 
affirmed  the  reoommendation  of  the  committee. 
The  applicant  applied  for  a  mle  for  a  mandamua  to 
oompM  the  county  connoil  to  rehear,  or  for  a 
eerhorari  to  qaash  the  resolution  of  the  coonty 
connoil  on  the  ground  that  P.  (one  of  the  oonnoil- 
lora)  had  previouB  to  the  application  bein^  made, 
attended  a  meeting  to  which  he  had  been  inyited, 
and  at  which  meeting  some  of  those  who  opposed 
the  renewal  of  the  licence  were  present,  and  the 
evidence  that  was  to  be  addnoed  before  the  com- 
mitte  was  diacnaaed.  P.  in  an  affidarit  stated  that 
he  took  no  part  in  the  diaonsaion  other  than  by 
teUing  the  meeting  the  course  of  the  procednre  to 
be  taken  to  oppoae  the  licence  being  renewed.  It 
did  not  appear  that  P,  in  any  way  other  than  by 
his  vote  affected  the  resolution  of  the  council. 
Held,  that  the  rule  for  a  mandamue  must  be  dis- 
oharged,  as  sufficient  biaa  had  not  been  shown  to 
disqualify  the  oounoillor  from  acting  npon  the 
oonnoil.    (Beg.  v.  The  London  Coonty  Connoil; 

Ee  The  Empire  Theatre.)    „    ...page  638 

New  street — Footpath  on  one  side  only — Exxwnaes 
of — Apportionment — Frontagers  on  other  side — 
Liabilify  of  such  frontagers  to  proportion  of 
expenses — Private  Street  Works  Act  1892. — By 
sects.  6  and  10  of  the  Private  Street  Works  Act 
1892  the  expenses  of  an  urban  authority  in  exe- 
cuting private  street  works,  are  to  be  apportioned 
on  "  the  premises  fronting,  adjoining,  or  abutting 
on  snch  street  or  part  of  a  street,"  "  according  to 
the  frontage  of  the  respective  premises."  An 
arban  authority  resolved  under  the  powers  of  the 
Aot  to  sewer,  pave,  and  make  good  a  now  street, 
which  had  houses  on  the  north  side  only,  the 
south  side  being  vacant  land,  and  the  works  were 
to  consist  c^  a  roadway  and  a  footpath  on  the 
north  aide  of  the  roadway  where  the  houses  were. 
Held,  that  the  expenses  of  the  footpath  ought  not 
to  be  thrown  exolusively  on  the  premises  abutting 
on  the  north  aide,  but  ought,  with  the  expenses  of 
the  roadway,  to  be  apportioned  npon  the  premises 
abutting  on  both  sides  of  the  street.  (The  Qreat 
Clacton  Local  Board,  apps.,  v.  Yonng  and  Sons, 
reaps.)       ,     877 

LOCKE  KING'S  ACTS. 

Equitable  charge — Lien  for  nnpaid  purchase  money 
— Money  agreed  to  be  paid  by  lessor  for  purchase 
of  ground  rents  from  lessee — Building  agree- 
ment.— On  the  16th  AprU  1883  K.  agreed  to  lease 
two  plots  of  land  to  H.  on  building  leases  for 
terms  of  ninety-nine  yeara  at  ground  rents 
amounting  to  1801.  per  annum.  The  agreement 
contained  provisions  binding  the  leasee  to  erect  a 
certain  number  of  houses,  and  the  lessor  to  grant 
a  lease  of  each  house  as  soon  as  finished,  and  a 
special  provision  that,  so  soon  as  the  lessee  had 
taken  a  sufficient  number  of  leases  to  secure  by 
the  ground  rents  thereby  reserved  the  total  rent 
of  180!.,  the  lessor  should  either  convey  to  the 
lessee  the  feesimple  of  the  remaining  land  for  a 
payment  of  50i.,  or  at  the  option  of  the  lessor  the 
lessee  shonld  sell  to  the  lessor  the  ground  rents  to 
be  oreated  out  of  the  land  not  then  already-4eased 
when  the  same  should  have  been  created,  at  the 
price  of  twenty-two  years'  purchase  ;  such  ground 
renta  not  being  in  any  case  more  than  one-sixth  of 
the  rack-rent  value  of  the  houses  on  which  the 
same  were  aeoured.  Leases  of  a  sufficient  number 
of  houses  to  secure  the  180i.  were  granted  in  the 
lifetime  of  K.,  and  the  executors  of  H.,  who  were 
carrying  out  the  agreement  after  his  death,  gave 
K.  notice  that  they  were  ready  to  take  a  convey- 
ance of  the  remaining  land.  K.  declared  her 
option  to  purchase  the  ground  renta.  The  number 
and  amount  of  the  ground  rents  to  be  created  was 
practically  agreed  in  K.'s  lifetime.  She  died 
before  the  matter  was  completed,  having  by  her 
will  specifloally  devised  the  land  comprised  in  the 
agreement  with  H.  to  trustees  upon  trust  to  sell, 
and  atand  possessed  of  the  proceeds  in  tmat  for  B. 
and  her  children,  and  gave  all  her  residuary  real 
and  personal  estate  upon  other  truata.  K.'s 
•     trustees  carried  out  the  agreement  by  purchasing 


the  ground  rents  at  the  price  of  1298Z.  An  order 
had  been  made  for  the  adminietration  of  K.'s 
estate.  Held,  on  further  consideration,  that  H.'s 
executors  had  an  equitable  oharge  of  the  natnre 
of  a  vendor's  lien  for  nnpaid  purchase  money  on 
the  land  comprised  in  the  agreement  within  the 
meaning  of  Locke  King's  Acts,  and  that  the 
12981.  must  be  paid  by  the  speoifio  devisees,  not 
by  the  teatatnx'a  general  estate.  (Re  Kidd ; 
Brooman  V,  Withall.) page  4SL 

LORD'S  DAY  OBSEEVANCE  ACT  1781. 
Entertainment  or  amusement — "Keeper  of  hall — 
Persons  "  managing  or  conducting "  entertain- 
ment.— By  sect.  1  of  the  Lord's  Day  Observance 
Act  1781.  the  "keeper"  of  any  house,  room,  or 
place,  which  is  opened  for  pnblio  entertainment 
or  amusement  on  Sunday,  to  which  persons  are 
admitted  by  payment,  is  liable  to  forfeit  200i.,  and 
the  person  "  managing  and  oondnoting  such  enter- 
tainment or  amusement "  is  liable  to  forfeit  lOOi. ; 
and,  by  sect.  2,  any  person  who  shall  "  appear, 
act,  or  behave  himself  as  master,  or  as  the  person 
having  the  care,  government,  or  management  of 
any  such  houae,  &o.,  ahall  be  deemed  and  taken  to 
be  the  keeper  thereof."  A  hall,  which  belonged 
to  a  company  in  liquidation,  was  let  to  a  society 
for  Sunday  lectures,  which  the  jury  found  to  be 
entertainments  or  amusements  in  contravention  of 
the  Act.  Wilson,  who  had  been  secretary  of  the 
company  before  the  liquidation,  and  afterwards 
acted  as  solicitor  to  the  liquidator,  let  the  hall  to 
the  society  for  these  lectures.  A  licence  for 
music  and  dancing  on  week  days  had  been  granted 
to  him  in  respect  of  the  hall,  but  he  had  no 
personal  interest  in  the  hall.  Ward  and  King 
each  acted  aa  chairman  at  one  of  these  lectures  ; 
each  of  them  introduced  the  lecturer,  and  then 
left  the  platform  and  sat  amongst  the'  audience. 
Held^i  that  Wilson  was  not  the  "keeper  "of  the 
hall,  and  that  Ward  and  King  were  not  persons 
"  managing  or  conducting  "  the  entortainment  or 
amusement  within  the  meaning  of  the  Act,  and 
that  they  were  not  liable  to  the  penalties.  (Beid 
t>.  Wilaon  and  Ward ;  Seid  v,  Wilaon  and 
King.)     299,  739 

LUNACY. 

Feraon  lawfoUy  detained  as  a  lunatic,  though  not 
found  80  by  inquisition — Person  appointed  to 
exeroise  powers  of  committee — Tenant  for  lifo — 
Settled  land — Exercise  of  power  of  sale— Jurisdic- 
tion.— The  court  has  no  jurisdiction  to  authorise 
a  person  who  has  been  appointed  to  exercise  the 
powers  of  a  committee  of  the  estate  of  a  tenant 
for  life  of  settled  land  who  is  lawfully  detained  as 
a  lunatic,  though  not  ao  found  by  inquiaition,  to 
exercise  on  behalf  of  the  lunatic  the  power  of  sale 
veated  in  the  lunatic  by  the  Settled  Land  Act 
1882.  The  lunatic  mnat  be  ao  found  by  inquisi- 
tion before  anch  an  order  can  be  made.  {Re 
Martha  Bagga,  a  peraon  lawfully  detained  as  a 
lunatic.)    138 

Person  through  mental  in&rmity  incapable  cf 
managing  her  afToirs. — Management  and  adminia- 
tration. — Having  regard  to  the  language  of 
sect.  116  of  the  Lunacy  Act  1890,  sect.  27  (4)  of 
the  Lunacy  Act  1891,  and  rule  56  of  the  Rules  in 
Lunacy  1892,  the  intention  of  the  Legislature  is 
that  peraona  who,  through  mental  infirmity 
arising  from  diaease  or  age,  are  incapable  of 
managing  their  affairs,  ahafi,  for  the  purposes  of  ' 
management  and  adminietration,  be  in  all  respects 
treated  aa  lunatics.  A  master  in  lunacy  or  a 
judge  has  jurisdiction  to  appoint  a  receiver  of  tha 
dividends  alone  of  Qovernment  and  other  securi- 
ties standing  in  the  name  of  a  lunatic,  without 
ordering  a  transfer  of  snch  aecnritiea  into  the 
name  of  the  reosiver,  and  in  some  cases  that 
would  be  the  i>roper  course  to  adopt;  but  the 
usual  practice  is  to  order  the  securities  to  be 
transferred  into  court,  and  then  to  let  the  re- 
ceiver obtain  the  diridenda  from  the  Paymaster- 
GeneraL    (Re  Francos  Browne  (a  prrson  through 
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amtal  inlrmity  inospable  of  managing  her 
affairs.)      page  365 

Piactioe — Exhibits  to  affidavit — Imipeotion. — Doon- 
mentB  appearing  as  exhibits  to  an  affidavit  made 
in  lonaoy  Ibrm  as  mnch  a  part  of  the  affidavit  as  if 
they  were  aotnally  annexed  to  and  filed  with  the 
affidavit ;  and  oonaeqaently  anyone  entitled  to  see 
the  affidavit  has  the  right  to  inspection  of  the 
•xhiUts  likewise.    (Be  Emma  Jane  Hinchliffe.)  532 

■ Settlement — Lnnatio  tenant  for  life — Appoint- 
ment of  new  tmsteea  —  Exercise  of  power  on 
behalf  of  Innaiic  —  Vesting  order — Jnrisdiotion 
—Lunacy  Act  1890. — Where  a  person  ot  nnsonnd 
mind,  bat  not  so  found  by  inquisition,  was  tenant 
for  life  under  a  settlement  of  a  sum  of  consols, 
and  aa  snoh  had  power  to  appoint  new  trustees  of 
the  settlement,  and  an  order  was  made  by  a  master 
in  lunacy  authorising  the  sister  of  the  tenant  for 
life  to  exercise  on  her  behalf  the  power  of  appoint- 
ment by  appointing  two  persons  named  as  new 
tmstees,  aad  directing  that  upon  their  appoint- 
ment the  right  to  call  for  a  transfer  of  the  consols 
should  vest  in  them,  the  Conrt  held  that  the  order 
was  correct;  but  that  in  similar  cases  arising  in 
the  f  utnre  the  Bank  of  England  should  have  for  their 
cmdanoe  some  kind  of  certificate  by  the  master  of 
the  execution  of  the  deed  of  appointment,  (fie 
Sbortridge,  a  person  of  nnsonnd  mind.) 799 

Settlement — Tenant  for  life — Person  incapable  of 
managing  his  aSurs — Person  appointed  to  exercise 
powers  of  committee — Power  of  sale— Jurisdic- 
tion.— A  settlement  made  in  1858  contained  a 
power  for  the  then  tenant  for  life  to  sell  the 
settled  eat»te8  with  the  oonsent  of  the  tmsteea. 
The  present  tenant  for  life  having  through  mental 
infirmity  become  incapable  of  managing  his  affaire, 
his  son  had  been  appointed  to  exercise  certain 
powers  on  bis  behalf.  The  son  applied  for  an  order 
anthoriainif  him  to  exercise  the  power  of  sale. 
Held,  that  the  court  had  jurisdiction  to  make  the 
Older.  (Re  X.,  a  person  thron([h  mental  infirmity 
isapable  of  managing  his  affairs.) 139 

MAINTENANCE. 
Uaiitenance  of  suit — Action  for  libel — Common 
interest. — The  defendant  advised  T.  to  bring  an 
action  for  libel  against  the  plaintiff,  and  provided 
^1  the  funds  for  carrying  it  on.  The  libel  com- 
plained of  was  contained  in  an  article  reflecting 
upon  the  character  of  T.,  and  also  upon  the 
character  »nd  business  of  the  defendant.  In  that 
action  the  present  plaintiff  obtained  a  verdict,  bnt 
waannabla  to  recover  any  of  his  cofts  from  T. ;  he 
thereupon  sued  the  defendant  in  this  action  to 
raeover  damages  for  maintenance.  Held,  that 
the  defendant  had  no  such  common  interest  in 
the  action  for  libel  as  would  justify  his  main- 
lenanoe  of  that  action,  and  that  he  was,  there- 
fore, liable  in  damages.  (Alabaster  and  others 
*•.  Harness.)     740 

MAHGAEINE  ACT  1837. 
Admission  by  seller  that  aubatance  was  margarine— 
Analyais  condition  precedent  to  prosecution- 
bale  of  Food  and  Drogs  Act  1875. — The  Margarine 
Act  1887  provides  by  sect.  6  that  every  person 
wiling  margarine  by  retail,  save  in  a  package  duly 
branded  or  durably  marked,  shall  in  every  caao 
deliver  the  same  to  the  purchaser  in  or  with  a 
paper  wrapper,  on  which  shall  be  printed  in  capital 
letters  "  margarine ;  "  and  by  sect.  12,  that  all 
proceedings  imder  the  Act  shall,  save  as  expressly 
varied  by  this  Act,  be  the  same  as  prescribed  by 
the  Sale  of  Food  and  Drags  Act  1875.  The  Sale 
of  Food  and  Drugs  Act  1875  provide?  that  an 
inspector  may  obtain  samples  ot  food  and  drugs, 
and  if  he  suspect  the  same  to  have  been  sold  to 
him  contrary  to  the  provisions  of  the  Act,  he  shall 
submit  the  same  to  be  analysed,  and  shall  notify 
to  the  seller  his  intention  to  have  the  same 
analysed.  If  it  appears  from  the  certificate  of  the 
analyst  that  an  offence  against  some  one  of  the 
provisions  of  the  Act  has  been  committed,  the 
petion  causing  the  analysis  to  be  made  miy  take 


proceedings  for  the  recovery  of  the  penalty  therein 
imposed.  Held,  that  it  was  a  condition  precedent 
to  the  right  of  a  purchaser  to  take  proceedings  for 
a  penalty  under  the  above  Acts  that  he  should 
obtain  a  certificate  from  the  analyst,  and  that  this 
applied  even  in  the  case  where  a  person  admitted 
that  he  had  sold  margarine  contrary  to  the  provi- 
sions of  the  Ilaigarine  Act  1887.  (Smart  and  Son, 
apps.,  V.  Watts,  resp.) ...     .„ ...page  768 

MAEEIAGE   SETTLEMENT. 

Covenant  to  settle  after-acquired  property — Cover- 
ture— Death  of  husband — ^Becital. — By  their  mar- 
riage settlement,  made  in  1839,  a  husband  and  wife 
covenanted  with  the  trustees  that  if  at  any  time 
after  the  solemnisation  of  the  said  intended  mar- 
riage, and  "  during  the  life  "  of  the  wife,  any  per- 
sonal estate  should  be  given,  or  bequeathed,  or 
come  to,  or  devolve,  upon  the  wife  or  the  husband 
in  her  right,  then  they  would  do  all  things  neces- 
sary to  vest  such  after-acquired  property  in  the 
trustees  upon  the  trusts  of  the  settlement.  The 
husband  died  in  1850,  and  in  1892  the  wife  became 
entitled  to  personal  estate  under  the  intestacy  of 
a  cousin.  Held,  that,  in  the  absence  of  any  ex- 
pressions showing  that  a  covenant  of  this  nature 
was  intended  to  have  a  more  extended  operation, 
it  was  to  be  construed  as  if  the  usual  words 
"  during  the  said  intended  coverture  "  had  been 
inserted.  As  the  language  of  the  covenant  was 
ambiguous,  the  conrt  was  entitled  to  read  the 
recital ;  but  either  with  or  without  the  recital,  the 
covenant  did  not  bind  this  particular  property. 

'    (Se  Coghlan ;  Bronghton  V.  Broughton.) 136 

Covenant  to  settle  wife's  other  or  after-acquired 
property— Property  excepted  from  settlement- 
Sale  and  purchase  by  wife  during  coverture — 
Aoonmnlations  of  income. — By  an  ante-nuptial 
settlement  it  was  declared  that  if  the  wife  should 
at  the  time  of  the  marriage,  or  at  any  time  daring  . 
the  coverture,  become  entitled  to  any  property 
(other  than  property  specifically  settied),  *'  except 
any  property  of  or  to  which  she  is  at  the  present 
time  posaessed  or  entitled,"  it  should  be  settled 
upon  the  trusts  of  the  settlement.  At  the  time 
of  the  marriage,  in  addition  to  her  property 
apcciflcally  settled,  the  wife  possessed  an  un- 
divided moiety  of  a  leasehold  house  and  seven 
shares  in  a  limited  company.  During  the  cover- 
ture she  sold  the  moiety  and  the  seven  shares. 
With  the  prooeeda  she  bought  certain  debentures 
and  a  leasehold  house.  The  full  price  of  the 
debentures  she  made  np  oat  of  accumulations  of 
separate  income.  The  full  price  of  the  lease- 
hold house  she  made  up  out  of  such  aooumnla- 
tions,  and  by  means  of  a  loan  from  her  bankers. 
Part  of  this  loan  was  subsequently  repaid  by  the 
wife  and  her  husband.  Held,  upon  the  construc- 
tion of  the  settlement,  that  the  moiety  of  the 
leasehold  house  and  the  seven  shares  in  the 
limited  company  were  excluded  from  the  operation 
of  the  covenant  to  settle  other  or  after-acquired 
property;  but  Held,  that  the  debentures  pur- 
chased with  the  proceeds  of  sale  of  the  moiety  of 
the  leasehold  house,  and  with  accumulations  of 
separate  income,  were  within  the  covenant ;  and 
Held,  that  the  leasehold  house  was  the  absolute 
property  of  the  wife,  bnt  subject  to  a  charge  in 
favour  of  the  trustees  of  the  settlement  ot  the  ' 
amount  provided  oat  of  the  sale  of  the  seven 
shares,  and  out  of  accumulations  of  separate 
income,  including  any  moneys  contributed  by  the 
wife  towards  repayment  of  the  banker's  loan. 
(Se  Bendy ;  Wams  v.  Bendy.) 750 

MAHBIED  WOMAN. 
Contract  entered  into  by  wife  before  marriage — 
Personal  judgment  against  wife  —  Married 
Women's  Property  Act  1882.— The  liability  of  a 
married  woman  at  common  law  in  respect  of  a 
cbntract  entered  into  by  her  before  marriage  is  not 
affected  by  the  Married  Women's  Property  Act 
1832,  and  therefore  a  plaintiff  who  has  succeeded 
in  an  action  upon  such  a  contract  is  not  confined 
to  a  judgment  against  the  married  woman's  scpa- 
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rate  property  in  the  form  aettled  in  Brott  v. 
MorUy  (57  L.  T.  Rep.  919  ;  20  Q.  B.  Dit.  120),  bnt 
ii  entitled  to  personal  judgment  agunst  the 
married  woman.  (Rohinson,  King,  and  Co.  v. 
L;nei.)      page  249 

Defendant  in  action — Costi  of  nnancoessfal  appeal 
—  Sequestration  —  Property  sobject  to  restxaint 
npon  anticipation. — An  order  for  the  payment 
01  costs  of  an  nnanccessfnl  appeal  by  a  married 
woman  cannot  be  enforced  by  the  irsne  of  a 
writ  of  sequestration  nnder  sect.  2  of  the 
Married  Women's  Property  Act  1S93,  as  that 
section  only  applies  to  some  action  commenced  by 
the  married  woman  or  proceedings  initiated  by 
her,  snch  as  a  petition  or  originating  rammons, 
and  does  not  extend  to  appeals.  (Hood-Barrs  r. 
Cathcart.) 11 

Gift  for  life  for  separate  use — Power  of  appoint- 
ment by  will — In  defaolt  to  execntora,  administra- 
tors, or  assigns — Release  of  power  of  appointment 
— Atnolnte  interest. — Under  the  trusts  of  a  will, 
the  testator's  two  daughters  were  entitled  to  the 
income  of  cerUin  property  in  eqoal  shares  daring 
their  lires  for  their  separate  nse.  The  cajpital  of 
each  share  was,  subject  to  a  power  of  appointment 
by  will  given  to  each  daughter  respectively,  held 
by  the  trustees  upon  trust  to  assign  and  pay  over 
according  to  the  appointment,  and  in  default 
thereof  to  the  executors,  administrators,  or  assigns 
of  the  daughters  respectirely.  The  testator  died 
prior  to  the  passing  of  the  Married  Women's 
Property  Act  1882,  and  both  daughters  married 
subsequently  to  the  Act  without  having  released 
their  powers  of  appointment.  This  was  a  sam- 
mons  on  behalf  of  the  daughters  without  the 
concurrence  of  their  husbands,  asking  for  a 
declaration  that  they  were  absolutely  entitled  to 
their  respective  shares.  Held,  that  the  policy  of 
the  Married  Women's  Property  Act  1882  being  to 
make  a  married  woman  a  feme  sole,  there  must 

'  be  a  declaration  that  the  married  women,  on 
releasing  their  powers  of  appointment,  were  abso- 
lutely entitled  to  their  shares.  (Re  Davenport ; 
Turner  «.  King.)    875 

Infant _ —  Settlement  —  Covenant  to  settle  after- 
acquired  property — Affirmation  during  coverture 
after  attuning  full  age — Disability  of  coverture. 
— A  married  woman,  whilst  a  spinster  and  an 
infant,  executed  a  marriage  settlement,  whi>;h 
contained  a  covenant  by  her  husband  and  herself 
to  settle  after-aoquired  property,  so  framed  as  to 
inolnde  a  reversionary  interest  to  which  she  was 
contingently  entitled  nnder  her  g^randfather's 
will.  The  settlement  was  not  sanctioned  by  the 
oonrt  under  the  Infants'  Settlement  Act.  After 
ooming  of  age  she  executed  a  deed,  indorsed  on 
the  settlement,  varying  some  of  its  tmsts  and 
affirming  the  covenant.  The  deed  was  not  acknow- 
ledged. After  the  death  of  her  husband  her 
interest  fell  into  possession,  and  she  claimed  to 
be  absolutely  entitled  to  it,  on  the  ground  that 
she  was  incapable  during  coverture  of  affirming 
the  covenant  entered  into  while  she  was  an  infant, 
and  that  the  settlement  was  not  binding  on  her. 
Held,  that  there  was  no  disability  to  affirm  the 
covenant  during  coverture,  and  the  fund  was 
bound  by  the  marriage  settlement.  (Re  Hodson  ; 
Williams  i;.  Knight.)     77 

Restraint  on  anticipation  —  Arrears  of  income  — 
Equitable  execution,  —  A  married  woman  was 
entitled  as  tenant  for  life  to  the  income  of  real 

-  estate,  with  a  restraint  on  anticipation ;  and 
on  the  29th  Sept.  1894  certain  rent  became 
due  to  her.  Creditors  who  had  obtained  judg- 
ment against  the  married  woman  on  the  let 
Oct.,  took  a  summons  on  the  following  day 
asking  for  the  appointment  of  a  receiver  of  the 
rent  by  way  of  equitable  execntion.  The  rent 
had  not  come  to  the  hands  of  the  married  woman, 
bein^  either  in  the  possession  of  her  trustees,  or 
remaining  nnpaid  by  the  tenants  of  the  property. 
On  the  1st  Nov.  the  summons  came  bafore  the 
Divisional  Court  (Wright  and  Collins,  JJ.),  who 
decided  that  the  restraint  on  anticipation  attached 
to  the  OTerdne  rent,  and  therefore  refused  to 


appoint  a  receiver.  The  judgment  creditors  ap- 
pealed. Held,  that  the  judgment  oreditors  were 
not  entitled  to  equitable  ezeoation  over  rents  of 
praperty  of  which  the  married  woman  was  tenant 
for  life  with  power  of  anticipation,  even  tiiongh 
Fooh  rents  were  due  and  payable  to  her  before  the 
d»te  of  the  jodgment  sought  to  be  enforced. 
(Pillere  and  Perahonee  v.  Edwards.)       page  788 

Payment   of    costs    of    unsuccessful    action 

out  of  income  of  life  estate. — In  April  1893 
a  married  woman,  entitled  to  a  life  inte- 
rest in  certain  trust  funds  and  reatrained  from 
anticipating,  brought  an  action  against  her 
trnstMS,  alleging  serious  breaches  of  trust.  At 
the  trial  she  vrithdrew  the  charges,  and  submitted 
to  a  judgment  under  which  she  was  ordered  to  pay 
the  costs  of  the  aotion  as  between  solicitor  and 
client,  leave  being  given  to  her  to  raise  the 
amonnt  by  mortgage  of  her  life  interest.  The 
taxed  costs  amonnted  to  2082.,  and  were  not  paid. 
Her  income  was  1601.  a  year  Held,  that  sect.  2 
of  the  Married  Women's  Property  Act  1893  was 
applicable  to  a  pending  aotion ;  and  that  oae-half 
of  the  income  of  the  married  womw  mast  be 
applied  yearly  by  the  trustees  towards  the  pay- 
ment of  the  taxed  oocts,  until  the  whole  sum  was 
repaid.  (Re  Godfrey;  Thoine-Qeorge  v.  God- 
frey.)     86,  568 

Sequestration  —  Married   Women's    Property 

Act  1893,  sect.  2. — Under  a  sequestration  order  to 
enforce  payment  of  costs  owed  by  a  married  woman , 
the  sequestrators  are  not  entitled  to  take  rents  of 
property  of  which  she  is  tenant  for  life  without 
power  of  anticipation,  that  have  accrued  due  sub- 
sequently to  the  date  of  the  order  for  payment, 
even  though  the  writ  of  sequestration  was  iasned 
after  such  rents  became  payable.  Sect.  2  of  the 
Married  Women's  Property  Act  1893  does  not 
give  the  court  jurisdiction  to  alter  .or  vary  an 
order  for  payment  of  ooets  made  before  the  Act 
came  into  operation,  or  to  make  a  new  order  for 
payment  of  the  same  costs.  (Re  Lnmley ;  Hood- 
Barrs  r.  Cathcart.)        7 

MASTER  AND  SERVANT. 
Wages— Deductions  for  sick  and  accident  fund — 
Illegality  of  deductioni. — The  appellant  had  been 
for  some  time  in  the  employment  of  the  respondent, 
and,  as  a  condition  of  her  employment,  sipied  an 
agreement  to  become  a  member  of  a  sick  and 
accident  club,  and  to  subscribe  a  weekly  sum  to 
the  fnnda  in  proportion  to  her  wages.  Such  sums 
were  deduotM  weekly  from  her  wages  and  paid  to 
the  treasurer  of  the  club.  The  appellant  waa 
informed  of  the  amount  of  such  deduction  when 
her  wages  were  paid.  Held,  that  the  paymenta 
to  the  sick  and  accident  fund  must  be  taken  to 
have  been  made  with  the  assent  of  the  appellant, 
and  that  she  could  not  recover  the  amounts  so 
deducted  from  her  wages  as  being  deductions 
made  illegal  by  the  Truck  Act  1831.  (Hewlett  v. 
Allen.^       9* 

METROPOLIS  MANAGEMENT  ACTS. 
Drainage — Buildings  divided  into  two  blocks  sepa- 
rated by  causeway— Main  drain  nnder  causeway — 
Premises  within  same  curtilage — Whether  drain 
under  causeway  is  a  "  drain  "  or  "  sewer." — 
Certein  dwellings,  which  consisted  of  sets  of 
apartments— were  divided  into  two  blocks,  sepa- 
rated by  a  causeway  twenty  feet  wide.  The 
drainage,  which  was  put  in  b^  the  owner,  was  by 
means  of  branch  drains  runmng  north  and  aoutu 
from  each  set  of  apartments  into  a  main  drain 
running  east  and  west  under  the  causeway  into  a 
sewer  within  one  hundred  feet  of  the  blocks.  This 
main  drain  was  a  single  nine-inch  pipe,  and  the 
branch  drains  were  inserted  into  it.  No  order  of 
the  vestry  had  been  obtained  for  draining  either 
of  the  blocks  by  a  combined  operation.  Held, 
that  the  premises  were  within  the  same  curtilage, 
and  that  the  main  drain  under  the  oauseway  was 
a  "drain"  for  the  drainage  of  "premises 
within  the  same  curtilage."  and  was  not  a 
"  sewer  "  within  the  meaning  of  sect.  250  of  the 
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Uetropolia  Looal  Management  Aot  1855,  and  that 
tfaerefore  the  owner  of  the  blocks  was  liable  for 
the  nec^wary  repaira  to  the  same  (Pilbrow, 
wp  ,  V.  The  Vestry  of  the  Parish  of  St.  Leonard, 
Snoreditoh,  resps.) page  697 

Drainage — CoTered  arcade  of  shops — Drain  down 
the  central  passage— ''  One  building  only  " — "  Pre- 
mises within  the  same  curtilage" — 'Drain" — 
"Sewer" — Metropolis  Management  Aot  1855.— 
The  Lowther  Arcade,  Strand,  consists  of  twenty- 
five  honses  and  shops,  let  to  various  tenants, 
which  are  built  in  two  rows,  one  on  each  side  of  a 
passage  which  is  used  in  common  by  those  oooapy- 
mg  the  houses,  such  use  being  essential  to  the 
enjoyment  of  each  of  the  houses.  The  passage 
is  eovered  in  by  a  roof,  and  has  a  gate  at  each  end, 
which  is  closed  to  the  public  at  night.  Down  the 
passage  mna  a  drain,  which  is  used  as  a  common 
drain  by  all  the  houses  in  the  Arcade.  By  sect. 
2S0  of  the  Metropolis  Manazement  Aot  1855,  the 
word  "  drain  "  in  that  Act  means  any  drain  used 
for  the  drainage  of  "  one  bn<lding  only  "  or  "  pre- 
mises within  the  tame  curtilage,'  and  the  word 
"sewer"  inclndea  sewers  and  drains  of  every 
description  except  drains  to  which  the  word 
"drain"  interpreted  as  aforesaid  applies.  Held, 
that  tite  Lowther  Arcade  is  not  one  building 
ooly"nf>r  "  premises  within  the  same  onrtilage  " 
wiunn  the  meaning  of  sect  250,  and  that  there- 
fot«  ^be  drain  down  the  central  passage  is  not  a 
"  drain  "  bnt  a  "  sewer  "  within  the  meaning  of 
ihelbtropolis  Management  Act  1855.  (The  Vestry 
of  the  Parish  of  St.  Martin-inthe-Fields  v. 
Bird.) 4^.868 

Eipenae  of  flagging  footway — Owners  of  houses  and 
lands  abuttuig  on  street— Open  spaoe — Lease  to 
vestry  for  a  public  garden. — By  sect.  1  of  the 
Xstiopolia  MMiagement  Act  1862  Amendment  Act 
18W  tiie  expense  of  flagging  a  footway  is  to  be 
home  by  the  owners  of  the  houses  and  the  owners 
of  the  land  bounding  or  abutting  on  the  road  or 
•beet  in  whioh  such  footway  is  situate.  The 
teipondenta  were  the  owners  of  several  houses  in 
» ijliaie,  and  the  appellants  had  acquired  the 
naidae  of  a  lease  of  the  garden  in  the  square, 
videii  had  been  laid  out  as  a  public  garden  for  the 
baitAt  of  the  public,  and  over  which  the 
imxllanta  a<3ministered  control  under  the  Metro- 
pofitan  Open  Spaces  Aot  1881.  Held,  that  the 
•(tpellante,  as  ownera  of  the  ^axAen,  must  oon- 
trioBte  to  the  expense  of  fliigging  the  footway  of 
te  street  upon  which  the  houses  of  the  respon- 
dtats  and  the  garden  abutted.  (The  Vestry  of  St. 
Mary,  Islington,  apps.,  v.  Cobbett  and  others, 
Msps.) 573 

Height  of  buildings  —  Penalty  for  constituting 
affanoe — Six  months'  notice  from  the  oommisaion 
or  discovery  of  offence. — Sect.  85  of  the  Metro- 
pclia  Management  Act  1862  (25  &  26  Viot.  o.  102) 
provides  that  no  building  (except  a  chnroh  or 
di^wl)  sh^  be  erected  on  the  side  of  a  new 
•trwt  of  leas  width  than  fifty  feet,  which  shall 
exceed  in  height  the  distance  from  the  external 
wall  or  front  <n  such  building  to  the  opposite  aide 
of  sBch  street  without  consent,  &o.,  nor  shall  the 
lieight  of  anoh  building  be  increased  so  as  to 
sxeeed  snoh  distaooe,  Ao.,  and  the  section  goes  on 
to  say,  "  and  every  person  committing  any  offence 
imder  this  enactment  shall  be  liable  to  a  penalty 
of  Si.,  and  in  case  of  a  continuing  offence  to 
a  furtner  penalty  "f  ^^-  ^°>^  every  day  dnring 
which  such  offence  shall  continue  after  notice. 
Sect.  107  of  the  Aot  provides  that  no  person  shall 
lie  liable  for  the  payment  of  any  penalty,  "  unless 
the  complaint  respecting  such  offence  has  been 
made  baore  a  justice  within  six  months  next  - 
after  the  oommisaion  or  diacovery  of  snoh  offenoe." 
nie  builders  of  the  structure  after  a  conviction 
(gaiaat  them  for  am  offence  under  sect.  85  of  the 
Hatnte  finished  the  work,  and  left  the  premises  ; 
the  appellants  therefore  proceeded  for  continuing 
penaltiee  against  the  respondent,  the  owner  of  the 
■irnetnre.  The  magistrate  dismissed  the  sum- 
■soDS  now  taken  out  oy  tbe  appellants  sndnst  the 
'<q>oiident  for  continuing  penalties.    Held,  that 


the  respondent  waa  liable  for  penalties  for  continu- 
ing the  offence,  as  proceedings  had  been  taken  by 
the  appellants  within  six  months  after  tha  offence 
complained  of  had  been  committed.  (London 
County  Council,  apps.,  r.  Worley,  resp.)     ...  page  487 

Metropolis  Management  and  Building  Acts  (Amend- 
ment) Act  1882. — "  Wooden  structure  of  a  movable 
or  temporary  character" — Bungalow — Erected 
for  exhibition. — The  respondents  erected  a  bunga- 
low upon  a  piece  of  ground  adjoining  their  factory. 
The  bungalow,  which  was  made  partly  of  wood 
and  partly  of  corrugated  iron,  was  erected  as  an 
advertisement  and  specimen  building  to  be  oeen 
by  intending  purchasers,  and  not  for  use  upon 
the  spot  where  it  was  then  set  up.  Held,  that  the 
the  bungalow  was  not  a  wooden  structure  of  a 
movable  or  temporary  character  within  the  mean- 
ing of  45  Vict.  o.  14,  a.  13,  ao  as  to  require  a 
licence  from  the  county  council.  (London  County 
Council,  appe.,  v.  Humphreys  Limited.) 201 

Street  improvement — Compulsory  purchase — Power 
to  take  part  of  building — Interim  injunction— 
57  Geo.  3,  o.  xxix.,  aa.  80,  82. —The  plaintiffs, 
who  were  the  owners  of  a  public-house  in  the 
defendants'  parish,  were  served  with  a  notice  by 
the  defendante  under  the  proviaiona  of  57  Oeo.  3, 
o.  xxix.,  that  they  required  to  pnrchaae  from 
them  the  projecting  atone  porch,  stop  and  cellar- 
flap  which  formed  part  of  such  house  and  pro- 
jected into  and  prevented  them  from  widening 
the  street  in  which  the  public-house  waa  situated. 
The  plaintiffs  brought  an  action  for  an  injunction 
to  restrain  the  defendants  from  proceeding  to 
take  the  parts  of  the  premises  specified,  and  con- 
tended that  the  defendants  were  bound  to  take 
the  whole  of  the  premiaea,  and  could  not  take  a 
part  only.  The  plaintiffa  applied  for  an  interim 
injunction  to  restrain  the  defendante  from  pro- 
ceeding to  have  the  value  of  the  specified  parte 
of  the  honae  aasessed  by  a  jury.  Held,  that  the 
court  would  not  grant  an  injunction,  aa  there  waa 
the  question  of  fact  to  be  decided  ni>on  the  trial 
of  the  action  as  to  whether  the  taking  away  of 
the  parte  required  by  the  defendante  would  make 
such  an  alteration  in  the  house  that  the  defen- 
dante ought  to  be  required  to  toke  the  whole  of 
the  house.  (Gordon  and  others  v.  Vestry  of  St. 
Mary  Abbotts,  Kensington.)      196 

MINE. 
Coal  mines  —  Daily  inspection  of  guides  and  con- 
ductors— Beport— Entry  in  book. — It  is  provided 
by  the  Coal  Mines  Begulation  Aot  1887,  s.  49,  r.  5, 
that  a  competent  person,  or  competent  persons, 
appointed  by  the  owner,  agent,  or  manager  for 
the  purpose,  ahall,  once  at  leaat  in  every  twenty- 
four  hours,  examine  the  state  of  tJie  external 
parte  of  the  machinery,  the  atate  of  the  guidea 
and  oonductors  in  the  shafte,  and  the  stete  of  the 
headgear,  ropes,  chains,  and  other  similar  ap- 
plianoes  of  the  mines  which  are  in  actual  use 
both  above  ground  and  below  ground,  and  shall 
once  at  least  in  every  week  examine  the  state  of 
the  ahafte  hj  which  peraons  ascend  or  descend ; 
and  shall  male  a  true  report  of  the  reault  of  anoh 
examination,  and  ever^  such  report  shall  be 
recorded  wiiJiont  delay  in  a  book  to  be  kept  at  the 
mine  for  the  purpoae,  and  ahall  b«  Bigned  by  the 
person  who  made  the  inspection.  Held,  that  the 
result  of  the  daily  examination  of  the  guidea  and 
conductora  must  be  entered  in  the  book,  as  well 
aa  the  result  of  the  weekly  examination  of  the 
shafte.    (Soott,  apf>.,  V.  Bonld,  reap.)     577 

(See  COKPBM8A.TION.) 

MONEY  PAID  UNDER  COMPULSION  OF  LAW. 
Mistake  of  &ot — Fftyment  of  money  demanded  by 
snmmona — ^Withdrawal  of  summons  after  demand 
for  retnm  of  money — ^Bight  to  reoovar  back  money 
paid. — The  defendante  summoned  the  pUdntiff 
before  a  polioe  magistrate  to  enforce  payment  of 
his  apportioned  part  of  the  coat  of  making  up  a 
atreet.  Before  the  aummons  was  returnable  the 
plaintiff  sent  a  cheque   for  the  amount  to  the 
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detenduite,  «hu  tent  him  a  reoeipt.  Shortly 
•fterwards,  and  before  the  snmmonB  was  heard, 
the  plaintiff  wrote  demanding  a  retam  of  the 
mone;  on  the  groand  that  he  had  paid  it  under  a 
miatake  of  faot  that  he  was  a  frontager,  and  he 
had  sinoe  diacovered  that  he  waa  not,  and  he 
stated  that  if  the  money  was  not  returned  he 
shonld  attend  the  hearing  of  the  summons.  The 
defendant  replied  that,  as  the  money  had  been 
paid,  they  would  withdraw  the  summons  without 
the  plaintiff's  attenduioe,  and  by  leave  of  the 
magistrate  the  summons  was  witndrawn.  Held, 
that  the  mone^  had  been  paid  by  the  plaintiff  . 
under  oompnlsion  of  leml  process,  and  that  he 
oonld  sot  reoorer  it  baok  from  the  defendants. 
Decision  of  Day,  J.  affirmed.  Judgment  of  Lopes, 
L.J.  in  Caird  t.  ifou  (55  L.  T.  Bep.  456;  S3  Ch. 
DiT.  36)  distinguished,  (llooie  v.  The  Vestry  of 
the  Parish  of  Fnlham.) .pagt  862 

MOBTGAQE. 

Consolidation  —  Bereral  properties  mortgaged  by 
one  mortgagor  to  different  mortgagees — AU  the 
equities  of  redemption  subsequently  ooDTeyed  to 
one  assignee — ^All  the  mortgages  ultimately  united 
by  transfer  in  one  person.  The  owner  of  several 
properties  mortgaged  them  to  different  mort- 
gagees for  distinct  sums.  The  mortgagor  after- 
wairds,  in  1668,  mortgaged  all  the  properties  by 
one  deed  to  one  mortgagee,  the  plaintiff's  prede- 
eesssor  in  title,  subject,  as  to  the  different  pro- 
perties affected,  to  the  prior  mortgages  thereon, 
some  of  which  at  that  time  still  remained  vested 
in  different  mortgagees.  In  1885  the  mortgage  of 
1868  was  traniiferred  to  the  plaintiff.  All  the 
prior  mortgages  were  ultimately  transferred  to, 
or  became  rested  in,  the  defendants  before  tiie 
plaintiff  brought  this  action  for  redemption  of 
some  of  the  properties  included  in  the  mortgage 
of  1886  witnout  the  rest.  The  defendants 
claimed  to  consolidate  all  the  prior  mortgages 

.  as  against  the  plaintiff.  It  was  decided  oy 
Bomer,  J.  (70  L  T.  Bep.  586;  a894)  2  Ch.  328),  on 
the  authority  of  Vint  v.  Gadget  (1  GtiS.  446 ;  on 
app.  2  De  O.  &  J.  611),  that,  if  an  owner  of  two 
properties  mortgages  one  to  A.  and  the  other  to 
B.,  and  then  A.'s  mortgage  is  transferred  to  B., 
or  both  are  transferred  to  C,  the  owner  cannot 
after  that  redeem  B.  in  the  one  case  or  C.  in  the 
other,  or  one  of  his  securities  without  the  other, 
and  that  the  right  to  consolidate  was  enforceable, 
as  a  rule,  not  only  against  the  original  mortgagor, 
but  against  his  assignee  ef  the  equity  of  redemp- 
tion ;  and  that,  applying  these  principles  to  the 
present  case,  if  the  original  mortgagor  had  come 
to  redeem  the  defendants  after  all  ^e  mortgages 
had  become  vested  in  them,  he  could  not  have 
redeemed  one  of  their  securities  without  re- 
deeming the  others ;  and  the  plaintiff,  being  his 
assignee  by  one  deed  of  all  the  properties,  subject 
to  the  defendants'  mortgages,  was  in  no  better 
position.  The  plaintiff  appealed.  Held,  that  the 
case  was  governed  by  Vint  v,  Padget  {vhi  sup.), 
which  this  court  oonld  not  overrule ;  and  that 
therefore  the  appeal  must  be  dismissed  with 
costs.    (Pledge  v.  Carr.)    598 

Fixtures— Bill  of  sale — Btisiness— Executor's  right 
to  indemnity— Creditors — Priority. — An  executrix 
of  a  will,  in  which  the  testator  gave  no  power 
to  his  executors  to  carry  on  his  businexs  did 
carry  it  on  with  the  knowledge  of  the  creditors. 
Held,  that  the  principle  of  Dowse  v.  Oordon 
(64  L.  T.  Bep.  809;  (1881)  App.  Cas.  190) 
applied,  and  the  executrix  was  entitled  to  be 
indt  mntfled.  In  1887,  by  indenture  of  mortgage, 
which  was  not  registered  as  a  bill  of  sale,  the 
above  testator,  a  p»per  manufacturer,  granted 
and  conveyed  his  mill  and  the  fixed  maohinerv  and 
fixtures  in  and  upon  the  said  premises  to  C.  U.  to 
secure  10,0001.  and  interest.  Held,  that  the 
mortgage  deed  was  valid  as  to  fixed  machinery 
and  fixtares.     (R«  Brooke;  Brooke  v.  Brooke.)  ...  388 

Foreclosure  action — Receiver  appointed — Bents  and 
profits  prior  to  foreclosure— form  of  judgment- 
Credit   given  by  mortgagee    for  sum  certain. — 


When  in  a  foreclosure  action  the  plaintiff,  in  order 
to  avoid  opening  the  foreclosure  by  claiming  pajr- 
ment  of  rents  come  to  the  hands  of  the  receiver  in 
the  action  between  the  date  of  the  certificate  and 
the  day  fixed  for  the  redemption,  submits  to  be 
charged  in  account  with  a  sum  certain  in  the 
hancu  of  the  receiver  in  respect  of  anoh  rents, 
the  judgment  shonld  reserve  liberty  to  either 
party  to  apply  for  payment  of  any  money 
come  to  the  hands  of  Oxa  receiver.  (Lusk  r. 
Sebright.)       page    59 

Leaseholds  —  Title  —  Solicitor  —  Costs — Scale  fee 
— ^Taxation. — On  the  mortgage  of  leasehold  pro- 

Krty  held  under  several  leaaas  by  the  ori^nal 
isee,  his  solicitors  furnished  the  mortgagee's 
solicitors  with  a  short  statement  of  dates  and 
partionlara  of  the  leases,  which  were  all  in 
the  same  form,  amd  a  form  of  the  oovenanta.  The 
mortgagor's  solicitors  sent  in  a  bill  for  the  scale 
fee  under  the  Solioitors'  Remuneration  Act  1881, 
on  a  mortgage  transaction,  but  the  taxing  master 
held  that  the  scale  fee  did  not  apply^  and  reduced 
the  amount.  On  summons  to  review  taxation : 
Held,  that  no  title  had  been  deduced :  all  that  was 
done  was  to  send  extracts  from  the  leases  ;  pro- 
duction was  not  deduction,  and  the  mere  productioa 
of  a  lease  was  not  equivalent  to  deduction  of  title. 

(Welby  V.  Still.)     426 

Power  of  sale — Realisation  of  security — Contract — 
Statute  of  limitations  (21  Jac.  1,  o.  16),  s.  3.— In 

1881  B.  advanced  to  M.  a  sum  which  was  invested 
in  securittes,  which  were  handed  to  B.,  who 
received  the  dividends  thereon.  Until  1890,  whan 
the  securities  were  sold,  B.  had  sent  M.  an 
account  appropriating  3601.  dividends  received 
on  the  securities  towards  the  debt  due  to  him.  and 
to  this  M.  made  no  objection.  Held,  by  Nortn  J., 
that  the  mere  sending  of  an  account  by  the 
creditor  to  the  debtor,  of  which  no  notice  waa 
taken  by  the  debtor,  could  not  be  regarded  as  an 
acknowledgment  so  as  to  prevent  the  debt  from 
being  barred  by  the  Statute  of  Limitations.    In 

1882  a  further  advance  was  made  by  B.  upon 
similar  terms,  but  with  an  express  agreement  by 
M.  to  pay  any  deficiency  upon  realisation.  The 
securities  were  sold  in  1889.  Held,  by  North,  J., 
that  B.'s  claim  to  the  deficiency  was  not  statute- 
barred,  as  the  obligation  to  pay  the  deficiency 
which  mi^ht  arise  when  the  securities  were 
realised  did  not  become  a  "debt"  until  the  sale 
of  the  securities.  On  appeals  Held,  that  the 
contract  to  pay  any  deficiency  on  realising  the 
securities  was  not  a  separate  one,  and  did  not 
give  rise  to  an  independent  cause  of  action ;  and 
that,  therefore,  the  Statute  of  Limitations 
applied  to  the  whole  debt.  (Be  McHenry; 
HoDermotc  i>.  Boyd.)    146 

Redemption — Consolidation — Union  of  mortgages — 
Equity  of  redemption  in  one  of  the  properties 
previously  assigned. — An  owner  of  several  pro- 
perties mortgaged  property  A.  to  S.,  and  other 
properties  to  different  mortgagees,  who,  in  respect 
of  such  properties,  were  the  predecessors  in  title 
of  the  defendants.  After  this,  but  before  these 
mortgages  came  into  the  hands  of  the  same  mort- 
gagees, the  mortgagor  mortgaged  property  A. 
(subject  to  the  mortgage  to  S.)  to  W.,  and  this 
security  (the  mortgage  to  W.)  waa  on  the  14th 
July  1890  transferred  to  P. ,  who  on  the  8th  Oct. 
1890,  in  exercise  of  bis  power  of  sale,  sold  and 
conveyed  property  A.  to  M.,  subject  only  to  the 
mortgage  to  S.,  which  in  the  meantime,  after  the 
mortgage  to  W.,  but  before  the  commencement  of 
this  action,  luu]  become  vested  in  the  defen- 
dants, together  with  the  mortgages  on  the  other 
properties  made  as  above-mentioned  to  the  defen- 
dants' predecessors  in  titie.  At  the  time  that  the 
mortgage  on  property  A.  was  transferred  to  P.  he 
was  already  a  puisne  mortgagee  ot  all  the  pro- 
perties ;  and  at  the  time  P.  sold  property  A.  to  M. 
the  latter  was  also  already  a  puisne  mortgagee  of 
all  the  properties.  An  action  having  been 
brought  by  M.  to  redeem  property  A. ;  Held,  that 
the  defendants  were  not  entitled  as  against  M.  to 
consolidate   with    their   mortgage   on   A.    their 
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Moorities  on  the  other  properties.      (Minter  v. 

OaiT.) page  536 

Tiuufer  of  fint  mortgage  to  owner  of  eqnity  of 
redemption — Bighta  of  sobsequent  mortgagee — 
Intention. — S.  pnrohased  the  equity  of  redemption 
in  a  property  npon  which  more  than  one  mortgage 
WM  oatotuiding.  He  afterwards  paid  off  the  first 
mortage,  and  took  an  aaaignment  to  himself  of 
the  mortgage  debt  and  all  bienefita  and  rights  in 
nq^eot  of  it,  as  a  transfer,  not  as  a  reconveyanoe. 
He  kfterwaids  assigned  the  mortgage  to  the 
mpondent.  Held,  that  as  the  manifest  intention 
wu  to  keep  the  seonrity  alive,  the  title  of  the 
respondent  prevailed  over  that  of  a  person  olaim- 
ing  thioogB  a  subsequent  mortgagee,  on  the 
nuei^  of  AcUunt  v.  Angell  (36  L.  T.  Bep.  834;  5 
Ch.  Dir.  631)  and  that  the  role  in  Touimtn  T. 
a«ere(3  Mar.  210  did  not  apply.  (Thome  v.  Cann.)  852 

MOBTMAIN. 
flnniastion — Debentmre  stock — Charge  on  revenne 
a  landed  and  other  property — Interest  in  land. — 
Corporation  debenture  stock  was  by  the  Act  under 
vhuh  it  was  created  charged  on  the  borough  fnnd, 
Unoagh  rate,  the  waterworks  and  gasworks 
ondertakings,  and  imptovement  rates,  and  "  the 
nrennes  of  ail  landed  and  other  property  vested 
in  or  belonging  to  the  corporation."  Held,  that 
there  was  only  a  general  charge  on  the  general 
nvenne  of  the  corporation,  and  not  a  mortgage  or 
assignment  of  the  rents  or  any  specific  property, 
ud  therefore  no  interest  in  land  was  created 
within  the  Mortmain    and  Charitable  Uses  Aot 

1888.    {Re  Piokard  ;  Elmsley  v.  Mitchell.) 558 

Mortmain  Acts  (9  Geo.  2,  c.  36,  51  &  52  Vict.  c.  42) 
—ESeet— Colonial  will  directing  pnrohaae  of  land 
isEiiglaiuL — ^An  English  statute  will  not  be  held 
it  Bake  void  abeqnest  made  by  a  colonial  will,  on 
tka  pound  that  it  contravenes  the  local  law  of 
Eagbod,  without  very  clear  ground  appearing 
in  oeh  statute.  The  English  Statutes  of  Mort- 
asiado  not  operate  to  invalidate  a  gift  of  money 
eoiplsd  wi'Ui  an  obligation  to  lay  it  out  in  land, 
iieqaeithed  by  a  valid  will.  A  domiciled  inhabi- 
tut  o{  the  Colony  of  Victoria,  by  his  will,  which 
*M  nlid  according  to  the  law  of  Victoria,  be- 
<|ii*stlied  a  stun  of  money  to  the  Mayor  and  Cor- 
pootios  at  the  oity  of  Canterbury  in  England,  for 
tke  purpose  of  baying  a  site  for,  and  erecting^  a 
free  library.  Held,  tiiat  the  bequest  was  valid. 
(Tile  Mayor  of  Canterbury  v.  Wybnm  and 
oftsrs.)^. S5i 

NUISANCE. 
'Adjoining  owners— Damage  by  overflow  of  rain- 
water—Ordinary user  of  premises — Provision  for 
Ieaeape  of  water  for  common  benefit — Liability  of 
■djoining  owner. — An  uncovered  area  belonging  to 
tea  defendant  and  inclosed  on  two  sides  by  his 
premises,  on  another  side  by  the  plaintiff's  bouse, 
j  and  on  the  fourth  aide  by  another  house,  was 

covered  by  the  defendant  with  a  flat  roof,  in  one 
ooner  of  which  was  a  gully  or  hole  for  the  escape 
of  tain-water  from  tiie  adjoining  roofs.  The 
plaiatiS  had  the  right  of  discharging  rain-water 
'ron  bis  roof  on  to  this  flat  roof,  and  thence  the 
water  escaped  through  the  gully  down  another 
pipe  into  the  area,  and  so  into  the  defendant's 
dnin.  The  defendant  had  not  in  fact  attended  to 
I  or  cleansed  the  roof  or  gully,  and  no  complaint  of 

I  tlieir  condition  had  been  maide  to  him,  and  there 

was  no  aoceas  to  the  roof  from  hia  premises.  In 
oenaequence  of  an  obstruction  of  the  month  of  the 
plly  the  rain-water  aooumulated  on  the  flat  roof, 
naked  into  the  plaintiff's  premises,  and  damaged 
^  same.  Held,  that,  in  the  absence  of  negligence, 
toe  defendant  was  not  liable  for  the  damage,  on 
tos  ground  that  he  did  no  more  than  was  ordinary 
■■a  reasonable  in  oonduotisfr  his  own  rain-water 
^OB  the  rotrftothe  gnlly,  and  also  upon  the  ground 
vat  the  provision  of  the  gully  was  for  the  common 

HBS&t.    (Qill  and  others  V.  Edouin.)     762 

Pfainaga    Sewer— Duty  of  local  aanitary  authority. 
-Saet.  15  of  the  Public  Health  Act  1875  provides 


that  every  local  authority  shall  keep  in  repair  all 
sewers  belonging  to  them,  and  shall  cause  to  be 
made  such  sewers  as  may  be  necessary  for  effectu- 
ally draining  their  district  for  the  purposes  of 
this  Aot.  A  complaint  was  preferred  by  an 
inspector  of  nuisances,  against  the  respondent, 
under  sect.  95  of  the  Public  Health  Act  1875 
(38  &  39  Vict.  c.  55),  for  that  he,  as  owner  of 
certain  premises,  had  suffered  a  nuisance  to  arise 
from  certain  water-closets  being  connected  with  a 
drain  or  sewer.  In  1863  there  was  an  open  drain 
receiving  surface  water  and  sink  drainage  from 
houses  near  thereto,  but  not  from  water-closets. 
The  sanitary  authority  subsequently  covered  up 
this  drain,  and  laid  down  pipes  therein  for  tbe 
purpose  of  receiving  the  aforesaid  water  and 
drainage,  and  made  a  rate  npon  the  adjoining 
properties  to  defray  the  expense.  From  time  to 
time  water-closets  in  the  said  houses  were, 
unknown  to  the  authority,  connected  vrith  this 
drain,  amongst  them  the  respondent's.  A 
nuisance  was  proved  to  exist,  but  not  that  it  was 
caused  by  the  respondent  alone.  No  system  of 
drainage  was  carried  out  in  the  district.  It  was 
admitted  that  the  respondent  was  entitled  to  drain 
into  the  sewer,  but  it  was  contended  that,  if  he 
thereby  caused  a  nuisance,  he  could  be  ordered  to 
disconmeot  his  water-closets  therefrom.  The 
justices  decided  that  the  drain  was  a  sewer  vested 
in  the  sanitary  authority,  and  that  the  respondent 
had  not  exceeded  his  rights,  and  that  the  authority 
were  in  default  in  allowing  the  sewer  to  become  a 
nuisance.  Held,  on  appeal,  that,  under  sect.  15 
of  the  Public  Health  Act  1875,  the  sanitary 
authority  were  bound  to  deal  vrith  the  sewage 
themselves,  and  that  they  could  not  shirk  the 
obli^tion  and  transfer  it  to  those  for  whose  pro- 
tection they  were  called  into  existence  as  a  local 
authority.  (The  Wycombe  Union,  apps.  v. 
Parsons,  reep.)       page  428 

Landlord  and  tenant — ^Injury  to  house — ^Vibration 
— Working  of  steam-engines  on  adjoining  land  of 
lessor  —  Estoppel  —  Derogation  from  grant  — 
Damages — Bemoteness. — The  vibration  caused  by 
the  working  of  steam-engines  on  land  belonging 
to  lessors  adjoining  certain  buildings  demised  by 
them  to  a  lessee  necessitated  th  ■  pulling  down  of 
the  buildings  as  dangerous  structures,  obliging 
the  lessee  to  take  other  premises  for  his  business, 
which  thereby  suffered  damage.  At  the  date  of 
the  demise  both  lessors  and  lessee  knew  that  the 
demised  buildings  were  in  an  unstable  condition, 
and  the  lessee  was  also  aware  of  the  exiatence  of 
the  engines  on  the  lessors'  land.  Held,  that  the 
lessee  had  a  cause  of  action  against  the  lessors  on 
the  ground  of  nnisanoe  ;  that  the  lessors  were 
estopped  from  saying  that  the  buildings  were  in 
an  unstable  condition  at  the  time  of  the  demise ; 
and  that,  in  estimating  damages,  not  merely  the 
loss  of  the  term  demised,  but  also  all  losses  fairly 
attributable  to  the  wrongful  act  of  the  lessors, 
ought  to  be  regarded.  (The  Grosrenor  and  West 
End  Railway  and  Terminus  Hotel  Company 
Limited  V.  Hamilton.) 362 

Pollution  of  stream — Local  authority- Old  system 
of  drainage  —  No  aggravation  of  nuisance  — 
Bivers  Pollution  Prevention  Aot  1876. — Pro- 
ceedings were  taken  in  the  County  &>urt  against 
a  local  board  under  sect.  10  of  the  Bivem  Pollution 
Prevention  Aot  1876,  to  restrain  them  from 
knowingly  permitting  sewage  matter  to  flow  into 
a  stream.  That  statute  provides  by  sect.  3,  that, 
where  sewage  matter  is  carried  into  any  stream 
along  a  channel  used  at  the  date  of  the  paMsiug  of 
the  Aot,  no  one  shall  be  deemed  to  have  com- 
mitted an  offence  against  the  Act  if  he  shows 
that  he  is  using  the  best  practicable  and  avail  tble 
means  to  render  the  sewage  matter  harmless. 
The  defendants  had  succeeded  to  an  old  system  of 
drainage,  by  which  the  sewage  matter  was 
carried  into  the  stream,  and  the  judge  dinmiased 
the  action  on  the  ground  that  they  had  done 
nothing  to  aggravate  the  nuisance.  Held,  that 
that  was  not  a  sufficient  answer  to  the  complaint ; 
that  there  was  evidence  that  tbe  defendants  hadi 
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knowingly  permitted  a«wage  matter  to  flow  into 
the  river ;  and  that  the  oaie  mast  be  remitted  to 
the  Coonty  Conrt  jndge  to  oonsider  whether  they 
had  used  the  best  praotioable  and  available  means 
to  render  it  harmless.  (Torkshire  (West  Biding:) 
Connty  Connoil  r.  Holmfirth  Urban  Sanitary 
Anthority.)      page  217 

Tieea  overhas^ng  neighbonr's  land — Bigbt  to  ent — 
Notice. — If  a  man's  trees  overhang  bis  neigh- 
bonr's  land  bis  neighboar  may  cut  off  the  over- 
hanging branches  back  to  the  boundary  without 
giving  notice  to  the  owner  of  his  intention  to  do 
80.  A  man  cannot  acquire  a  right  to  let  his  trees 
overhang  his  neighbour's  land,  either  by  prescrip- 
tion or  under  the  Statutes  of  Limitation. 
(Lemmon  v.  Webb.)      647 

PAETITION. 

Incumbrances  on  whole  estate  —  Incnmbianoes 
on  plaintiff's  share  —  Sight  to  partition  —  No 
reasonable  cause  of  action — Striking  out  state- 
ment of  claim. — A.,  who  was  the  owner  of  an  un- 
divided third  sham  of  the  estates  in  two  oonnties, 
devised  by  the  will  of  B.,  brought  an  action  for 
partition  or  sale.  The  statement  of  claim  showed 
that  the  estates  in  each  county  were  subject  to  a 
separate  mortgage  made  by  the  testator,  and  that 
the  share  of  uie  plaintiff  was  also  subject  to  two 
mortgagee  made  by  the  plaintiff  or  his  predecessor 
in  title.  All  the  mortgagees  were  made  defen- 
dants to  the  action,  and  the  plaintiff  asked  for  the 
usual  inquiry  what  persons  were  interested  in  the 
property,  and  whether  their  shares  were  incum- 
bered, and  what  incumbrances  there  were  on  the 
estates.  The  mortgagees  of  the  entirety  of  the 
estates  in  one  county  and  the  mortgagees  of  the 
plaintiff's  share  now  moved  that  the  statement  of 
claim  should  bo  struck  out.  There  was  a  similar 
motion  by  the  mortgagees  of  the  entirety  of  the 
estate  in  the  other  county.  Held,  that  the 
plaintiff  was  not  entitled  to  proceed  with  the  par- 
tition action  against  the  wishes  of  the  mortgagees 
of  his  own  share,  and  that  the  statement  of  ousim 
showed  no  cause  of  action  against  any  of  the  mort- 
gagees, and  must  be  struck  out,  and  the  action 
dismissed  as  against  them.  By  consent,  the  action 
was  at  the  same  time  dismissed  against  the  owners 
of  the  other  third  share.    (Sinclair  v.  James.)    ...  483 

PABTNEBSHIP. 

Dissolution — Distribution  of  assets  —Costs  of  action 
— ^Bepaymentof  capital — Priority. — In  an  action 
for  diasolntion  of  a  partnership  between  two  part- 
ners, who  were  entitled  to  the  partnership  capital 
and  to  divide  profits  and  losses  in  equal  shares,  it 
was  found  that  a  larger  sum  was  duefromthefirmto 
one  partner  in  respect  of  capital  than  to  the  other. 
Held,  that  the  partnership  assets  must  be  applied, 
first,  in  placing  the  partners  on  an  equauty  as 
regards  capital,  and,  secondly,  in  payment  of  the 
costs  of  the  aoiion  -,  and  that,  if  the  assets  should 
be  insufficient  for  payment  of  the  costs,  the 
deficiency  must  be  made  op  by  the  partners 
equally.    (Boss  v.  White.) 277 

PATENTS,  DESIGNS,  AND  TRADE  HARES. 

Patent — Contract  for  sale  of  patented  articles- 
Threats  0^  Iwal  proceedings— Loss  of  contract — 
InjnnotioD — Inquiry  as  to  damages — Measure  of 
damages — Evidence  that  contract  was  lost  on 
account  of  threats — Admissibility . — The  plaintiffs, 
who  were  manufacturers  and  patentees  of  photo- 
graphic cameras,  entered  into  negotiations  with  a 
company  for  a  contract  to  supply  the  oompany 
with  their  patent  cameras  on  certain  terms.  The 
company's  manager  before  the  completion  of 
the  contract,  wrote  to  the  defendant,  also  a  manu- 
facturer and  patentee  of  photographic  cameras, 
inquiring  whether  the  plaintiffs'  camera  was  an 
ii  fringement  of  the  defendant's  patent ;  and  the 
defendant  wrote  in  reply  declaring  the  plaintiffs' 
camera  to  be  an  infringement  of  his  patent, 
and   Uireatening  legal  proceedings  to  stop  the 


sale  of  the  plaintiffs'  camera.  The  company 
then  consulted  their  solicitors,  who  wrote  to 
the  plaintiffs  to  the  effect  that  the  oompany  de- 
clined to  continue  negotiations  with  them  because 
of  the  defendant's  threats  On  the  application  of 
the  plaintiffs,  an  injnnction  was  prranted  restrain- 
ing the  defendant  from  threatenmg  legal  proceed- 
ings in  respect  of  the  plaintiffs'  camera^  and  an 
inquiry  whether  the  plaintiffs  had  sustamud  any 
and  what  damages  by  reason  of  the  defendant's 
threats,  was  directed.  The  chief  clerk  found  that 
the  plaintiffs  had  sustained  damages  from  the  loss  • 
of  their  contract  by  reason  of  the  defendant's 
threats,  relying  for  this  finding  on  the  statements 
in  the  letter  of  the  solicitors  of  the  company  to 
the  plaintiffs  and  the  rest  of  the  correspondence, 
and  adopted,  as  the  measure  of  the  damages,  the 
profit  which  the  plaintiffs  would  have  obtained 
from  the  contract  if  it  had  been  carried  out.  On 
a  summons  by  the  defendant  to  vary  the  chief 
clerk's  certificate :  Held,  that  tbe  letter  of  the 
solicitors  pf  the  company  to  the  plaintiffs  was 
admissible  as  evidence  to  prove  that  the  negotia- 
tions for  the  contract  were  broken  off  beoause  of 
the  defendant's  threate,  and  that  it  was  oonfirmed 
by  the  rest  of  the  correspondence.  Held,  also, 
that  the  measure  of  the  damages  adopted  by  the 
chief  clerk  was  the  right  measure.  ( J .  H.  Skinner 
and  Co.  v.  Perry.) page  110 

Patent — Exclusive  licence — Power  of  revocation  by 
licensor — Implied  covenant  not  to  revoke. — The 
defendant,  who  was  the  owner  of  certain  patents, 
by  deed  granted  to  the  plaintiffs,  in  Feb.  1891, 
the    exclusive    right    to    use    and    exercise   the 

Satented  inventions  during  the  unexpired  resi- 
ues  of  the  terms  of  the  letters  patent,  or  any 
renewal  or  extension  thereof,  and  to  manufacture, 
sell,  and  dispose  of  the  articles  manufactured 
under  the  letters  patent  as  they  should  think  fit 
for  their  absolute  benefit.  The  licence  was  ex- 
pressed to  be  granted  in  consideration  of  ISOi.  and 
certain  royaltiea,  and  also  of  the  plaintiffs  agree- 
ing (inter  alia)  to  advertise  and  push  the  sale  of 
the  inventions,  and  endeavour  to  further  their 
BucoesB.  The  deed  contained  a  power  for  the 
plaintiffs  to  determine  the  licence  by  giving  the 
defendant  six  calendar  months'  notice  in  writing, 
but  no  express  power  for  the  defendant  to  deter- 
mine the  licence.  The  defendant,  being  dissatis- 
fied with  the  plaintiffs  for  not  pushing  the 
inventions  sufficiently  and  for  other  reasons, 
began  himself  to  manufacture  and  sell  the 
articles,  subject  to  the  patents,  for  his  own 
benefit;  and  in  Oct.  1893  sent  the  plaintiffs 
written  notice  purporting  to  revoke  the  licence 
on  the  ground  of  their  breaches  of  covenant  in 
not  pushing  and  advertising  the  inventions,  not 
paying  the  royalties  punctually,  and  deviating 
from  the  specifications  in  manufacturing  the 
articles.  Held,  that,  having  regard  to  the  mutual 
obligations  imposed  on  the  defendant  and  the 
plaintiffs  by  the  deed,  the  intention  of  the  parties 
was  that  the  licence  should  not  be  treated  as  re- 
vocable ;  and  that  a  covenant  must  be  implied 
therein  not  to  revoke  it  until  the  end  of  the  un- 
expired residues  of  Uie  terms  of  the  patente. 
(Guyot  ».  Thomson.) 121.  4l(> 

Patent — Prolongation  of  patent  —  Expiration  of 
foreign  patent. — The  Judicial  Committee  have 
not,  prior  to  the  passing  of  the  Patente, 
Designs,  and  Trade  Marks  Act  1888  Isdd 
drfwn  any  rule  to  the  effect  that  where  a 
British  patent  for  a  foreign  invention  precedes 
any  foreign  patent,  the  provisions  of  sect.  25  of 
the  Patent  Law  Amendment  Act  1852  apply  to  the 
case,  and  therefore  a  foreign  invention  first 
patented  in  (England  before  the  passing  of  ^e 
Act  of  1883,  may  be  dealt  with  under  neot.  25, 
sub-sect.  4,  of  that  Act,  on  the  footing  that  the 
Act  of  1852  has  been  repealed  as  to  it.  The  lapse 
or  expiration  of  foreign  patents  are  oironmstanoes 
to  be  considered  in  considering  the  question  of 
the  extension  of  a  British  patent,  but  are  not 
conclusive  against  such  extension,  (fie  Semet  and 
Solvay's  Patent.) 674 
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fttent  afrent—BeRiBtration— Board  of  Trade  Bn\ea 
—Validity— Action  for  interdict — Penalty. — The 
Fktents,  Deii(ni»,  and  Trade  Marka  Act  1888, 
wot.  1,  provides  (1)  that  no  person  shall  describe 
himself  as  a  patent  a^nt  nnlnss  he  is  re^stered 
nnder  the  Act ;  (2)  that  the  Board  of  Trade  shall 
make  rules  for  ^vini;  effect  to  the  section :  (3) 
that  a  person  bond  fide  praotisiag  as  a  patent 
■gent  before  the  passing  of  the  Act  shall  be 
entitled  to  be  refristered  ;  (4)  that  an  unregistered 
person  describing  himself  as  a  patent  agent  shall 
be  liable  to  a  penalty  on  summary  oonTiction. 
The  section  farther  provided  that  the  provisions 
of  sect.  101  of  the  Act  of  1888  should  apply  to  the 
mles  so  made,  which  makes  them  of  the  same 
effect  as  if  they  were  contained  in  the  Act ;  and 
provides  that  they  should  be  laid  on  the  table  of 
both  Honsee  of  Parliament.  The  Board  of  Trade 
made  rnles  imposing  a  registration  fee,  and  an 
amnnal  fee  on  all  registered  patent  agents.  The 
name  of  the  respondent,  who  had  bond  fide  prac- 
tised as  a  patent  agent  before  the  passing  of  the 
Act,  wa*  placed  upon  the  register,  bnt  he  refused 
to  pay  the  fees,  and  bis  name  was  removed  in 
accordance  with  the  mles.  He  still  continued  to 
describe  himself  as  a  patent  agent,  and  this  action 
was  bronght  to  restrain  him  from  so  doing,  and 
for  an  interdict.  Held,  that  the  mles  were  not 
uUra  fires  the  Board  of  Trade,  bnt  in  any  case 
(Lord  Morris  diaaenting  on  this  point)  their 
validity  coald  not  be  questioned  in  a  court  of 
law;  but  held  fartheT^  that  the  right  remedy 
against  the  respondent  was  not  by  proceedings  in 
theConrt  of  Session  for  interdict,  but  by  summary 
proceedings  for  the  penalty  under  the  Act.  (Char- 
tered Institute  of  Patent  Agents  «.  Lookwood.)pa<;e  205 

Trade  mark — Invented  word — Qeographioal  name. — 
The  word  "  Eboline "  is  not  an  invented  word 
within  the  meaning  of  sub-sect.  1  (d)  of  sect.  64 
U  ihe  Trade  Harks  Act  1883,  as  amended  by 
•eot.  10  of  the  Trade  Marks  Act  1888,  there  being 
atown  in  Italy  called  "  Eboli."  and  the  word  is  a 
(sograpfaical  name  within  the  meaning  of  sub- 
Met.  1  (e)  of  the  same  section,  which  sub-section 
4)pHea  not  only  to  the  use  of  the  noun  substantive, 
bat  applies  also  to  the  adjectival  form  of  a  geo- 
gtaphioal  name.  The  word  "  Eboline  "  cannot 
therefore  be  registered.  (Re  Application  to 
B^fister  Trade  Mark  by  Sir  Titus  Salt,  Bart., 
Sons  and  Co.,  Limited.) 386 

- —  Old  markfl — Change  in  the  name  of  the  firm 
and  removal  to  new  place  of  business — Leave 
to  amend. — The  owner  of  certain  trade  marks 
tagiaiered  as  used  before  the  13th  Ang.  1875  asked 
for  leave  to  alter  them  by  striking  ont  certain 
names  and  addresses  and  either  leaving  the 
n)aoea  blank  or  filling  in  the  applicant's  present 
firm  n»me  and  business  address.  The  Comp- 
troller objected  so  far  as  it  was  proposed  to  leave 
Uanka.  The  Court  gave  leave  to  amend  by 
striking  ont  as  proposed,  with  the  substitution 
propaaed  by  the  applicant.  {Re  Brown's  Trade 
MiSair :     156 

PHARMACY  ACTS. 
Sale  of  poiums — Medicine  containing  poison — Pro- 
prietary medicine  —  "  Patent  medicine."  —  The 
Pharmaoy  Act  1868  imposes  a  penalty  of  51.  upon 
■DT  person  who  sells  "  poisons"  without  being 
dnlT  qualified  (seot.  IS),  and  the  articles  described 
in  uie  schedule  are  to  be  deemed  to  be  "  poisons  " 
(•eot.  3)  ;  and  sect.  16  provides  that  "  nothing 
hereinbefore  contained  shall  interfere  with  the 
»»'^li"-"ff  or  dealing  in  patent  medicines."  The 
defen&ntj  a  grocer,  sold  an  ounce  bottle  of  a  pro- 
prietary medicine  which  contained  one-tenth  of  a 
gain  of  »  schednled  i>oison.  The  whole  bottle,  if 
taken  at  onoe  by  a  child  in  ordinary  health,  would 
oeriunly  be  inforions  and  might  be  fatal,  and  to 
an  infant  would  probably  be  fatal.  Held,  that  a 
proprietary  medicine  was  not  a  "  patent  medicine  " 
witnin  tiie  meaning  of  seot.  16 ;  and  that  the 
defendant  had  sold  a  "  poison  "  within  the  mean- 
ing of  sect.  15.  (Pharmaceutical  Society  v. 
Aimson.) 315 


POOE  LAW. 

Belief — Property  of  deceased  pauper — Claims  of 
gnardians  for  reimbursement — Executor — Bight 
to  retain  amount  of  debt  out  of  estate. — Seot.  16 
of  12  &  13  Vict.  0.  103,  provides  that,  "  in  the 
event  of  the  death  of  any  pauper  having  in  his 
possession  or  belonging  to  him  any  money  or 
property,  the  guardians  of  the  union  or  parish 
wherein  such  pauper  shall  die  may  reimburse 
themselves  the  expenses  incurred  by  them  in  and 
abont  the  burial  oi  such  pauper,  and  in  and  about 
the  maintenance  of  such  pauper  at  any  time  daring 
the  twelve  months  previous  to  the  decease. 
Held,  that  the  guardians  are   ordinary,  and  not 

g referential,  creditors  for  the  amount  claimed 
y  them  against  the  estate  of  a  deceased  pauper. 
S.  Q.  was  for  several  years  prior  to  her  death  in 
receipt  of  outdoor  relief  from  the  gnardians  of 
the  C.  Union.  The  plaintiff  was  the  executor 
appointed  by  her  will,  and  after  her  death  directed 
that  her  property,  consisting  of  some  farniture, 
should  be  sold.  'The  plaintiff  was  a  creditor  of 
S.  6.  in  an  amount  exceeding  the  proceeds  of  the 
sale  of  the  furniture.  The  guardians  of  the  C. 
Union  claimed  to  be  entitled  to  so  much  of  the 
proceeds  as  would  reimbnrse  them  for  the  main- 
tenance of  S  O.dnring  the  twelve  months  previous 
to  her  death.  Held,  that  the  gnardians  having  no 
greater  right  than  ordinary  creditors,  the  plaintiff, 
as  execator,  was  entitled  to  repay  his  own  debt 
out  of  the  proceeds  of  the  sale.  (Laver  v.  Botham 
and  Sons ;  Gruardians  of  the  Poor  of  the  Che^ter- 
Seld  Union,  Claimants.)      page  5!70 

POOB  BATE. 

Appeal  to  sessions  —  Appearance  of  aesessment 
committee  as  respondents — Consent  of  gnardians 
— Condition  precedent — Waiver  by  appellant — 
Union  Assessment  Committee  Amendment  Act 
1864. — Sect.  2  of  the  Union  Assessment  Committee 
Amendment  Act  1864  enables  an  assessment  com- 
mittee to  appear  as  respondents  to  an  appeal  to 
quarter  sessions,  "  with  the  consent  of  the 
gnardians  of  such  union,  after  notice  shall  have 
been  sent  to  every  guardian."  Held,  that  it  ia  a 
condition  precedent  to  the  appearance  of  anassess- 
ment  committee  as  respondents  to  an  appeal  that, 
after  notice  had  been  sent  to  every  guardian  they 
shall  have  obtained  the  consent  of  the  gnardians 
to  their  appearance  in  that  appeal :  and  if  such 
consent  has  not  in  fact  been  oDtained,  the  appel- 
lant cannot  waive  compliance  with  the  condition 
precedent  so  as  to  enable  the  assessment  com- 
mittee to  be  a  respondent  to  the  appeal.  (Beg.  v. 
The  Justices  of  Essex.)       832 

Bocks — Bateable  value — Docks  in  several  parishes 
— Apportionment— Bailway — Prohibition  against 
letting — Hypothetical  tenant. — The  Hull  Dock 
Company  owned  and  occupied  various  docks, 
wharves,  and  warehouses,  forming  one  system  of 
docks,  under  one  management,  situated  in  several 
different  parishes  in  the  appellant  anion. 
Accounts  were  kept  showing  the  expenses  and 
earnings  attributable  to  the  part  of  the  property 
situated  in  each  parish.  Held  (affirming  the 
judgment  of  the  court  below),  that  the  rateable 
value  of  the  property  in  each  parish  ought  to  be 
ascertained  npon  tbe  principle  of  taking  the 
profit-earning  capacity  of  the  portion  of  the  pro- 
perty in  each  parish,  not  by  taking  the  value  of 
the  whole  property  and  apportioning  it  according 
to  the  water  area  of  the  docks  in  each  parish. 
The  dock  company  had  on  their  property  railway 
and  tramway  lines  and  jonotions  communicating 
with  the  lines  of  an  adjoining  railway  company, 
but  they  were  prohibited  by  statute  from  Intting 
such  lines  or  from  taking  tolls  in  respect  of  them. 
Held,  that  the  amount  which  a  hypothetioal 
tenant  might  have  given  for  such  lines,  but  for 
the  prohibition,  ought  not  to  be  taken  into  account 
in  determining  their  rateable  value.  (Guardians 
of  Scnlooates  Union  v.  Hull  Dock  Company; 
Hull  Dock  Company  v.  Guardians  of  Sculcoates 
Union.)     .^ ...  642 
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SUBIBCTS  or  CASKS. 


EzolntiTe  ooonpation — Non-rateability  of  parsonB  to 
Tfliom  dook  aooommodatioii  ia  appropriated — Oooa- 
{•tion  resenred  to  owners— Lioenoe  or  demise— 
Beplerin. — iin  ooonpation  of  land  vhioh  is  at  all 
times  snbjeot  to  tbe  oontrol  of  the  owner  ia  not 
Huoh  an  oaonpation  an  to  render  the  ooonpier  rate- 
able to  the  poor.  (Boohdale  Canal  Company  v. 
Brewster.) page  243 

Exemption  —  Society  inatitated  for  pnrposea  of 
"  soienoe,  Hteratare,  or  the  fine  arta  ezclaaive  y  " 
— "  Supported  wholly  or  in  part  by  voluntary  oon- 
tribntiona" — A.rt  Union  -  Distribution  of  works 
of  art  to  members  of  the  society  by  lot. — By  6  4  7 
Yiot.  0.  36  land  is  exempted  from  beinir  rated 
wfaidi  belongs  to  a  "  aociety  institnted  for  pnr- 
posea of  science,  literature,  or  tbe  fine  arts'ex- 
cluBively,  and  occupied  by  it  for  the  transaction 
of  its  business  ani  for  carrying  into  effect  its 
purposes,  provided  that  such  society  shall  be  sup- 
ported wholly,  or  in  part,  by  annual  voluntary 
oontribntions.  .  .  ."  The  Art  Union  of  London 
was  incorporated  as  a  society  for  the  advance- 
ment of  the  fine  arts.  Under  its  bye-laws  every 
snbeoriber  of  one  guinea  became  a  member  of  the 
■ooiety  for  the  year,  and  thereupon  beoame 
entitled  to  a  copy  of  one  of  the  annual  works  of 
art.  Valuable  prizea  were  also  given  annnally  to 
one  or  more  members  according  to  the  number  of 
annual  subscribers,  and  a  lottery  was  held  by 
which  it  was  determined  which  subscriber  should 
be  entitled  to  the  work  of  art  given  as  a  prize.  A 
member  subscribing  ten  years  withont  winning  a 
prise  in  the  lottery  became  entitled  to  a  consola- 
tion priie.  Held,  that  the  Art  Union  was  en- 
titled to  exemption  from  being  rated  in  respect  of 
the  premises  occupied  by  it.  (The  Art  Union  of 
London,  appe ,  v.  The  Overseers  and  Chapel- 
warden  of  the  Boyal  Preoinct  of  the  Savoy, 
reaps.)       40 

Liability  to  rate — ^Tunnels  and  drainage  works — 
ExolneiTe  occupation  —  £aaement  —  Halkyn 
Diatriot  Uines  Drainage  Act  1875  (38  Viet.  o. 
Iriii.). — Land  may  be  occupied  for  the  purpose  of 
and  m  oonneotion  with  the  enjoyment  of  an  eaae- 
ment  in  such  a  manner  as  to  make  the  ooonpier 
liable  to  be  rated.  Exclusive  occupation  for  the 
pnipoae  of  rating  does  not  mean  that  no  other 
person  has  any  right  on  tbe  property,  if  such  joint 
ooonpation  is  subordinate  ana  subject  to  the 
regulation  and  oontrol  ot  tbe  person  rated.  By 
a  private  Act  the  respondents  were  empowered 
to  pnrohate  or  lease  a  tnnnel  and  an  open  cut  or 
wateroourse,  which  a  landowner  had  made  for  the 
purpose  of  draining  mines  on  his  land,  or  an 
easement  or  right  ot  drainage  through  the  same. 
By  a  snbsequent  deed  the  landowner  conveyed  to 
the  respondents  the  right  to  use  the  tunnels  and 
watercourse,  and  to  extend  them,  reserving  the 
minerals,  and  the  right  to  use  the  tunnels  in 
searching  for  minertus,  and  the  use  of  certain 
shafts,  with  a  covenant  to  permit  him  to  go  down 
and  measure  the  tunnels  and  ahafta.  The  reapon- 
deuta  put  iron  tubbing  and  brick  arches  in  part 
of  the_  tnnnel,  and  allowed  a  tramway  to  be  laid 
down  in  it.  Held,  that  the  respondents  had  auoh 
an  occupation  of  tiie  tunnel  and  wateroourse  as  to 
make  them  liable  to  be  rated  in  respect  thereof. 
(Asseaament  Committee  of  Holywell  Union  and 
Church  wardens,  &o.,  of  Northop  v.  Halkyn 
District  Mines  Drainage  Company;  Asaeeament 
Committee  of  Holywell  Union  and  Church  wardens, 
Ao.,  of  Halkyn  v.  Halkyn  Disbriot  Mines  Drainage 
Company.)       818 

Rateable  value — Quays — Harbour  dues — Dues  pay- 
able, irreapeotive  of  the  uae  of  the  land  to  be 
rated. — The  appellants  were  incorporated  by  the 
Blyth  Harbour  and  Dock  Act  1882,  and  were 
anthorised  under  the  Act  to  levy  certain  "  har- 
bour duea  '*  for  every  vessel  entering  or  clearing, 
or  remaining  within  the  harbour,  and  oertam 
"  goods  dues,"  in  respect  of  all  goods  shipped  or 
unshipped,  received  or  delivered  within  the  hu- 
hour.  The  soil  of  the  harbour  was  not  vested  in 
the  appellants,  bnt  they  owned  a  piece  of  land  ad- 
joining, part  of  which  was  excavated  so  as  to  be 


covered  with  deep  water,  and  part  of  which  was 
used  for  the  ereotion  of  quays.  These  quays  were 
built  under  I^rliamentary  authority.  The  result 
of  building  them  was  to  increaae  greatly  the 
number  of  ahipa  using  the  harbour.  The  respon- 
dents, in  rating  the  appellanta  in  reapeot  of  the 
qnaye,  took  into  account,  as  enhancing  the  rate- 
able value,  the  harbour  and  goods  dues  received 
by  the  appellants.  Upon  a  apeoial  case  being 
stated  :  Held,  that,  as  the  dues  were  payable 
under  the  Act  by  all  ships  entering  the  harbour, 
irrespective  of  any  use  of  the  quays,  they  could 
not  be  taken  into  account  in  estimating  the  rate- 
able value  of  the  quays.  (The  Blyth  Harbour 
Commissioners,  apps.,  v.  The  Churchwardens  and 
Overseers  of  the  Poor  of  Newaham  and  South 
Blyth  and  the  Asaeaament  Committee  of  the  Tyne- 

mouth  Union,  resps.)    ,     ...ptws    3t 

Valuation  list — ^Valuation  of  individual  heredita- 
ments.— An  appeal  against  "  the  total  of  the 
groas  value,"  or  "  the  total  of  the  rateable  value," 
of  a  parish  under  sect.  32  of  tbe  Valuation 
'Metropolis)  Act  1869  cannot  be  preferred  on  the 
ground  that  the  valuation  of  individual  heredita- 
ments ia  incorrect.  (London  County  Council  r. 
Asseaament  Committee  of  St  George  a,  Hanover- 
aqnare.)      409 

POWEE. 
Joint  appointment — Power  of  revocation — Etevoca- 
tion  and  new  appointment  by  survivor. — A  mar- 
riage aettlemenc  gave  the  husband  and  wife  a 
power  of  appointment  among  the  children  of  the 
marriage  during  their  joint  Uves  by  deed  with  or 
withont  power  of  revocation  and  new  appoint- 
ment, and  in  default  of  and  snbjeot  to  such  joint 
appointment,  then  as  the  survivor  should,  aftor 
the  decease  of  the  other,  by  deed  or  will  appoint. 
The  power  was  exercised  by  the  husband  ana  wife 
jointly  by  a  deed,  which  provided  that  "  the 
appointments  made  by  these  presents  are  made  anti- 
ject  to  the  power  of  revocation  and  new  appoint- 
ment mentioned  in  the  hereinbefore  reoitod  inden- 
ture, i.e.,  the  settlement.  Held,  that,  aftor  the 
death  of  the  wife,  the  husband  could  effectnallv 
revoke  the  joint  appointment  and  make  a  fresh 
appointment.  (Be  Harding ;  Harding  v.  Harding.)  269 

PBACTICE. 

Action  oommenoed  in  Mayor's  Court — Writ  of  pro- 
hibition— Want  of  jurisdiotion  —  Appearance  by 
def<>ndiuit  —  Waiver  of  objection.  —  Where  an 
aotion  has  been  oommenoed  in  the  Major's  Court 
the  defendant  does  not,  by  entering  appearance, 
not  under  protest,  and  taking  other  steps,  waive 
his  right  to  object  to  the  jurisdiction  so  aoon  as 
he  ascertains  exactly  what  tbe  nature  of  the 
plaintiff's  claim  against  him  is.  Decision  of  th« 
Lord  Chief  Justice  (Lord  Kusaell)  reversed.  (Lee 
V.Cohen.) 824 

Appeal — Order  on  summons  to  review  taxation — 
High  Court  or  Court  of  Appeal — "Matters  of 
praotioe  and  procedure." — An  appeal  from  an 
order  made  on  a  summons  to  review  taxation  of 
a  solicitor's  bill  of  ooate  ia  within  aeot.  1,  sub- 
sect.  (4)  of  the  Supreme  Court  of  Judicature 
(Frooedure)  Aot  1894,  it  being  a  "  matter  of  prac- 
tice and  procednre " ;  and  therefore  anch  an 
appeal  liea  to  the  Ooort  of  Appeal,  and  not  to 
the  High  Court.  (Re  Herbert  F.  Oddy,  a  Soli- 
citor.)         861 

Time — Final  judgment— judgment  paaaed  and 

entered.^Bule  27  (1)  of  the  Bales  of  (jourt,  Nov. 
1893,  which  limite  the  time  for  appealing  against  a 
final  jadgment  to  three  months,  is  not  retroapeo- 
tive,  and  doea  not  apply  to  a  judgment  passed  and 
entered  before  the  rule  oame  into  operation. 
(Budgett  V.  Budgett.) 411 

Bill  of  sale — Consent  to  aatiafaotion — Memoiandnm 
of  aatiafaotion — Affidavit  to  verify  signature  and 
consent — Deponent  not  a  solicitor. — Un  an  appli- 
cation in  respect  of  a  bill  of  sale  having  been  made 
to  a  master  in  chambers  for  hia  direction  te  enter 
a  memorandum  of    satisfaction    of   the  bill,  it 
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appear«d  that  the  affidaTit  of  Terifioation  of  aigna- 
toie  and  consent,  althongh  there  were  no  speoial 
mronmatanoea,  was  made  by  a  person  who  was  not 
a  solioitor.  Held,  that  the  mere  fact  that  the 
deponent  of  the  affidarit  is  not  a  solioitor  is  not 
of  anfficient  reason  for  refnsal  to  enter  aatiafao- 
tion.    {Rf  A  Bill  of  Bale  ;  White  v.  'Rvheiy  .)page  614 

Gbambera — Motion  to  diaoharve  order — Appeal — 
BehearinK  —  Jarisdiotion. — There  being  no  pro- 
riaion  in  the  Snpreme  Court  of  Jndioatare  (Pro- 
oednre)  Act  1891,  taking  away  the  right  of  a  jadge 
of  the  Chancery  Biriaion  to  hear  a  motion  to 
diachante  an  order  made  in  ohambera,  the  court 
atUl  haa  jarisdiotion  to  hear  snoh  a  motion  ;  the 
court,  howeyer,  should  discourage  such  motions 
with  a  yiew  to  ayoidiog  increase  of  oosta.  (Boake, 
Boberta,  and  Co.  t).  Steyenaon  and  Howell.) 722 

Contempt — Attachment — Notice  of  motion — Seryioe 
of  copies  of  affidayita  with  notice  of  motion — Proof 
of  aeryioe — Order  LII.,  r.  4. — A  notice  of  motion 
for  attachment  for  disobedience  to  an  order  for 
pument  of  money  into  court  did  not  apeoify  the 
amdayits  which  were  intended  to  be  nsed  on  the 
hearing  of  the  motion,  and  no  eyidenoe  waa 
adduced  at  the  hearing  that  a  copy  of  the  affidavit 
of  seryice  of  the  order  had  been  aeryed  with  the 
notice  of  motion.  Held,  that  the  notice  of  motion 
was  irregular,  since  it  did  not  appear  that 
eopiea  of  the  affidavits  had  been  aeryed  with  the 
notice  of  motion.  (Be  Dnnning;  Sturgeon  v. 
Lawrence.)      57 

Coaia — ^Deliyery  of  bill — Common  order — Bill  sent 
for  other  purpose — Draft  bill  of  plaintiff's  ooata 
sent  to  defendant'a  aolioitor  to  enable  him  to 
agree  oosta  aa  part  of  oompromiae  of  action. — On 
tin  3rd  Aug.  1894,  B.  P.  oommenoed  an  action 
against  W.  P.,  his  aon  and  partner,  f or diasolution 
<n  partnership.  Notice  of  motion  for  a  reoeiyer 
waa  given,  but  stood  over  pending  negotiationa 
for  a  aettlement  until  the  22nd  Lag.  A  draft 
agreement  for  aettlement  waa  aent  on  the  15th 
£ig.  by  the  plaintifTa  aolioitors  to  the  defendant'a 
Mlioitora,  oootaining  among  other  clanaes  the 
hOowinB :  "  The  ooat  of  the  action  and  of  thie 
•Creemeat  and  of  the  notice  of  dissolution  for  the 
London  4}<u»ae,  shall  be  paid  by  W.  P.  On  the 
I7th  the  plaintiff's  solicitors  sent  to  the  defend- 
ant's solicitors  a  draft  bill  of  ooata  for  481.  19*  , 
with  an  explanatory  letter  saying  that  they  were 
aent  in  order  that  tiie  defendant'a  solicitors  might 
pemae  tliem  before  completion,  and  the  amount 
agreed  npon  might  beinaertedin  the  agreement. 
(a  the  2Iat  Aug.  the  parties  and  tbnir  solicitors 
met,  and  the  agreement  was  signed  by  the  plain- 
tiff and  defendant  with  the  words  "  Such  oo*t<i 
being  agreed  at  451."  added  at  the  end  of  the  draft 
clanae  set  out  above.  The  action  waa  abandoned 
tcaording  to  the  agreement,  and  on  the  27th  Aug. 
W.  P.  obtained  the  common  order  to  tax  the  bill 
10  delivered  The  plaintiff's  soUoitora  moved  to 
diaoharve  this  order.  It  was  alleged  at  the  hear- 
ing of  the  motion  that  the  amount  waa  agreed 
nnder  pressure.  Held,  that  the  aending  the  bill 
under  the  oiraunutanoes  atated  waa  not  a  delivery 
ti  a  bill  within  the  meaning  of  the  Attorneys  and 
Soliiriton  Acta,  and  that,  whatever  might  have 
been  W.  P.'a  righta  to  have  a  bill  delivered  and 
taxed  on  a  apecial  application,  he  waa  not  en- 
titled to  the  common  order  to  tax,  and  this  order 
ranat  be  discharged  with  ooata.  (fie  Hulberl  and 
Crowe,  SoUoitora  ) 748 

Coun^  Court — Appeal — Absenoe  of  judge's  note — 
Shorthand  noted  —  Costs  of  obtaining. — On  an 
appeal  from  a  County  Court  on  the  ground  of  mis- 
direction, and  where  it  waa  impossible  fn  counsel 
to  ask  the  jndge  to  tnke  a  note  under  sect.  121  of  the 
County  Courts  Aot  1888,  aa  the  point  of  law  did  not 
ariae  until  after  all  the  evidence  had  been  taken, 
and  the  summing  up  was  completed,  the  appellant 
^tained  and  made  use  of  a  tranacript  of  a  short- 
nuid  note  of  the  proceedings  taken  on  the  trial  of 
Ue  action.  The  appellant  was  snooesaful,  and  on 
Us  application  to  be  allowed  the  costs  of  such 
wottband  note,  the  Court  held  that  under  the 
smnmatancea  snoh  oosta  ought  to  be  allowed  to 


him.  In  general,  however,  and  in  ordinary  oases, 
ao  much  only  of  the  shorthand  notes  as  is  relevant 
to  the  oaae  of  the  party  who  applies  for  them,  and 
is  reasonably  neoesaary  for  the  purpose  of  the 
appeal,  ought  to  be  allowed.  (Barber  v.  Bart  a  nd 
others.)     page  295 

County  Court— Collision — Mode  of  trial— Jury  or 
aaaeaaors^^ounty  Courta  Admiralty  Juriadiotion 
Aot  1868,  sa.  10, 11,  34— County  Courts  Aot  1888, 
a.  101. — ^In  an  Admiralty  oauae  of  oolliaion  in  a 
County  Court,  where  one  party  aska  for  a  jury  and 
the  other  demands  aaaessora,  the  trial  mnat  tte  by 
judge  and  aaaeaaora.  (Kelly  and  Hardy  v.  The 
lute  of  Man  Steam  Packet  Company  Limited ;  The 
Tynwald.) 731 

Default  aummona  —  Affidavit  in  support  of — 

Aasignee  of  debt.  —  In  an  action  in  a  County 
Court,  to  recover  a  sum  of  money  for  goods  aold 
and  delivered,  the  plaintiffs  took  out  a  default 
snmmona  under  sect.  86  of  the  County  Courta 
Aot  1888,  and  at  the  hearing  it  appeared  that  the 
plaintiffs  claimed  aa  aaaigneea  of  the  debt.  An 
affidavit  of  the  defendant'a  indebtedneaa  waa 
sworn  by  one  of  the  plaintiffs  aooording  to  Form 
14  B.  The  learned  jndge  thereupon  struck  out 
the  oaae,  holding  that  aect.  86  of  the  above- 
mentioned  Aot  did  not  apply  to  a  case  where  the 
debt  had  been  aasigned,  and  that  the  affidavit  was 
insnffioient.  Leave  was  given  to  the  plaintiffs  to  ' 
issue  an  ordinarjr  summons.  This  tney  did  not 
do,  but  they  obtained  a  rule  nin  for  a  mandamtu 
to  hear  and  determine,  Ao.  Held,  that  the  County 
Court  jndge  had  not  denlined  inriadiction,  (Beg. 
V.  The  Judge  of  the  Fontypool  County  Court  and 
Tompkina.)      17 

Discovery  and  inspection  of  doonments — Entries  ia 
bankers'  pass-books— Affidavit  of  dooameats  dis- 
closing paaa-booka — Inapectien  of  bankers'  books 
— Jnrtsdiotion  to  order — Bankers'  Books  Evidence 
Aot  1879  (42  Vict.  o.  11),  s.  7.— Where  a  plaintiff 
makes  an  affidavit  of  doouments  to  which  he 
aohedulea  bis  banker's  paaa-books,  the  defendant 
is  not  debarred  from  obtaining  inspe'stion,  under 
seot.  7  of  the  Bankera'  Books  Evidence  Act  1879, 
of  the  entries  in  the  banker's  booka  (Perry  v. 
The  Phosphor  Bronse  Company  Limited  )    854 

Eyidenoe — Commiaaion — Examination  of  defendant 
reaident  abroad— Application  by  defendant. — In 
the  exercise  of  ita  discretion  to  grant  or  ref  nae  a 
oommiaaion  to  take  evidence  abrMd,  the  Court  haa 
regard  to  the  fact  that  there  is  a  material  differ- 
enoe  between  a  foreign  plaintiff  and  a  foreign 
defendant ;  and  where  a  defendant  waa  reaident  in 
Canada,  an  applioation  by  him  to  have  hia  eyidenoe 
taken  in  that  country  was,  under  the  oiroum- 
stancee,  allowed.    (New  v.  Burns.) 681 

Documents  produoed   by    witneas   not  party 

to  proceedinga — Putting  in  doonmenta  «n  bloc 
or  seriatim — Beferee'a  report— Motion  to  vary 
for  rejection  of  evidence — ^New  trial,  analogy  of. 
— Where  doonmenta  are  produced  by  a  witaeas 
who  ia  not  a  party  to  the  proceedings,  the  proper 
course  is  for  an  adjournment  to  be  made  to  enable 
the  parties  to  aaoertain  which  of  these  doonmenta 
are  material.  The  partiea  are  not  entitled  to  put 
in  the  whole  of  the  doonmenta  en  bloc,  or  to  ask 
the  witneas  to  produce  the  doonmenta  eeriatim, 
and  question  him  thereon.  (Be  The  Maplin 
Sands.)      56,  594 

Evidence  taken  in  another  oauae  or  matter — 

Notice  to  read  auoh  evidence — When  auoh  evi- 
dence can  be  read. — Order  XXXVII.,  r.  3,  pro- 
vides that,  "  an  order  to  read  evidenoe  taken  in 
another  cause  or  matter  ahall  not  be  neceaaary, 
but  auch  evidence  may,  aavin^  all  inat  exceptions, 
be  read  on  ex  part*  applicationa  Dy  leave  of  the 
eourt  or  a  judge,  to  be  obtained  at  the  time  of 
making  any  auoh  applioation,  and  in  any  other 
ease  upon  the  party  desiring  to  use  auoh  evidenoe 
giving  two  daya'  previons  notice  to  the  other 
parties  of  hia  intention  to  read  auoh  evidence." 
Xhia  rule  does  not  make  that  evidenoe  whioh 
would  not  before  have  been  evidence,  but  only 
does  away  with  the  necessity  for  a  formal  order 
in  oases  in  whioh  an  order  to  read  evidence  taken 
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in  another  matter  would  formerly  have  been 
made ;  that  is,  where  the  iasae  w  as  the  same,  and 
the  proceedings  were  between  the  same  parties  or 
their  privies.  (Printing  and  Tel  egraph  Company 
V.  Dnioker.)    „ page  172 

Examination  of  jndgment  debtor — Condnot  money — 
Befnaal  to  answer  qnestioos — Writ  of  attachment 
— Copies  of  affldaTits  not  serred  on  respondent — 
Waiver  of  objection. — A  jndfrment  debtor  who 
attends  to  be  examined  aa  to  his  means  to  satisfy 
thn  indgment  is  not  entitled,  nnder  Order 
XXZyil.,  r.9,  tocondnot  money  as  a  witness,  bat 
is  entitled  to  a  reasonable  allowance  for  expenses. 
An  order  giving  leave  to  issue  a  writ  of  attach- 
ment may,  nnder  some  oiroamstanoes,  be  made, 
tfaoQgh  copies  of  the  affidavits  to  be  used  in  anp- 
port  of  the  application  have  not  been  served  npon 
the  respondent.    (Bendell  v.  Qmndy.) 561 

Order  passed  and  entered — Jurisdiction  to  reheat — 
Misrepresentation— Mistake  of  fact. — When  an 
order  has  been  perfected  there  is  no  jurisdiction 
to  rehear  the  matter,  and  make  a  new  order  or 
alter  the  former  one,  although  the  order  is  wrong 
by  reason  of  some  misrepresentation  or  mistake  of 
fact. — An  order  was  made  in  a  debenture-holders' 
action  that  the  property  comprised  in  the  deben- 
tures should  be  sold  ont  of  court,  and  one  of  the 
debenture-holders  afterwards  applied  that  the  sale 
and  other  proceedings  under  that  ord  er  should  be 
oarried  out  nnder  the  direction  of  the  court.  The 
application  was  granted  subject  to  L.  paying  2S0i. 
into  oonrt  as  'ecurity  for  the  costs,  in  default  of 
which  ttie  application  was  ordered  to  be  dismissed 
with  costs.  L.  did  not  pay  in  the  money.  On  the 
sale  of  the  property  a  sum  was  available  for  dis- 
tribution among  the  debenture-holders,  and  L.  then 
applied  that,  notwithstanding  that  order,  the  costs 
directed  to  be  paid  by  him  should  be  oosts  in  the 
action,  and  that  all  farther  proceedings  under  the 
order  should  be  stayed  on  the  ground  that  when 
the  order  was  made  there  had  been  misrepresenta- 
tion as  to  the  value  of  the  assets.  Held,  that 
there  was  no  jurisdiction  to  alter  the  former  order 
and  to  make  the  order  asked.  (Preston  Blinking 
Company  ».  Allsnp  and  Sons  Limited  )   708 

Parties — Joinder  of  plaintiffs— Different  causes  of 
action- Order  XVI.,  r.  1— Order  XVIII.,  rr.  1  and2. 
— Order  XVI.,  r.  1,  deals  only  with  the  parties  to 
an  action,  and  has  no  reference  to  the  joinder  of 
several  causes  of  action.  The  several  shippers  or 
consignees  of  different  shipments  of  goods  shipped 
on  board  the  same  ship  for  carriage  from  and  to 
the  same  placet),  joined  as  plaintiffs  in  one  action 
against  the  shipowners  on  the  bills  of  lading 
claiming  damages  for  short  delivery.  Held,  that 
tiiey  were  not  entitled  so  to  join  ondnr  the  Jndioa- 
ture  Boles.  (Smurthwaite  and  others  r.  Hannay 
and  others.)    157 

Non- joinder  of  defendant — Joiqt  contractor 

who  cannot  be  found  —  Staying  proceedings 
until  joinder — Discretion  of  court— Order  XVI., 
r.  11 ;  Order  XX[.,  r.  20. — One  of  two  joint  con- 
tractors, who  is  sued  alone,  has  not  an  absolute 
right  to  have  the  other  joint  contractor  joined  as 
a  defendant ;  and  though  as  a  p;eneral  rule,  when 
they  are  both  within  the  jurisdiction,  an  order 
ought  to  be  n>ade  that  they  shall  both  be  joined 
as  defendants,  yet  the  court  or  judge  will  properly 
refuse,  in  the  exercise  of  their  discretion,  to  make 
snch  an  order  when  one  of  them  cannot  be  found 

by  the  plaintiff.  (Bobinson  v.  Qeisel  and  others.)  70 
Payment  into  court — Admission  as  to  possession  of 
money. — The  practice,  as  settled  in  .^eeman  v. 
Cme  (8  Oh.  Div.  148)  with  reference  to  what  con- 
stitutes an  admission  by  a  defendant  that  he  has 
money  in  his  hands  for  which  he  is  liable  to 
account  to  the  plaintiff,  on  which  he  will  be 
ordered  on  an  interlocutory  application  to  pay  it 
into  court,  will  not  be  extended.  (Neville  i<. 
Matthewman.) 282 

Honey   for   which    trustee   liable,    but   not 

actually  in  his  hands. — Money  cannot  oe  ordered 
to  be  paid  into  court  under  Order  LV.,  r.  3  (d), 
unless  it  is  actually  in  tbe  hands  of  an  executor, 
itdministrator,  or  trustee,  and  it  in  not  sufficient 


that  he  is  responsible  for  it,  and  that  it  ought  to 
be  in  his  hands.    (Nutter  ti.  Holland.)  page  548 

Payment  into  oonrt — Verdict  for  sum  less  than  that 
paid  into  court — Power  of  judge  to  order  balance 
to  be  paid  to  the  defendant — Order  XXH.,  r.  5.— 
Order  XXII.,  r.  5,  provides  that  when  the 
liability  of  the  defendant,  in  respect  of  the  claim 
or  cause  of  action  in  satisfaction  of  which  payment 
into  court  is  made,  is  not  denied  in  the  defence, 
the  money  paid  into  court  shall  be  paid  ont  to  the 
plaintiff  "unlets  the  court  or  judge  shall  other- 
wise order."  In  an  action  of  slander,  the  defen- 
dant paid  money  into  court,  and  his  liability  was 
not  denied  in  the  defence.  At  the  trial  the  jury 
gave  a  verdict  for  the  plaintiff  for  one  farthing. 
The  judge  ordered  that  amount  to  be  paid  out  of 
oonrt  to  the  plaintiff  snd  the  balance  to  be  paid 
out  to  the  defendant.  Held,  that  the  judge  had 
power  to  make  the  order.  (Qray  v.  Bs^holo- 
mew.) 867 

Pa^pient  of  money  into  court  by  plaintiff  in  satisfao- 
tion  of  defendant's  conntor-claim — Order  XXII., 
r.  4— Supreme  Court  Funds  Rules  1886,  r.  30  — 
Printed  form  of  request  for  lodgment  of  money. — 
The  plaintiff  in  an  action  desired  to  pay  a  sum  of 
money  into  court  in  satisfaction  of  a  claim  made 
in  two  paragraphs  of  the  defendant's  counter- 
claim, but  the  Pa;  master-Ueneral  refused  to  issue 
the  necessary  direction  to  the  Bank  of  England  to 
receive  the  money  on  the  ground  that  the  printed^ 
form  of  request  for  lodgment  of  mone^  anthorined'  " 
for  use  in  the  pay  office  did  not  contain  any  state- 
ment applicable  to  the  circumatances  of  the  case. 
On  a  motion  ex  parte  on  behalf  of  the  plaintiff  for 
directions  as  to  the  payment  of  the  money  into 
court :  Held,  that  the  plaintiff  was  entitled  to 
make  the  payment  into  court,  and  that  a  state- 
ment which  was  applicable  to  the  oiruumstanoos 
of  the  case  should  be  inserted  in  the  printed  form 
of  request.    (Hutohinson  r.  Barker.)      625 

Bemitting  action  to  County  Court — Action  of  con- 
tract—Counter-claim for  unliquidated  damages — 
Jurisdiction  to  remit. — An  action  of  contract  in 
the  High  Court,  in  which  not  more  than  1002.  is 
claimed,  may  be  remitted  to  the  County  Court, 
under  sect.  65  of  the  County  Courts  Act  18S8, 
though  a  counter-claim  for  unliquidated  damages 
is  set  up  by  the  defendant.  (Guilford  v.  Lam- 
beth.)   256,  738 

Stop-order — Effect  of — Stop-orders  against  share  of 
person  interested  in  income  only  containing  no 
words  referring  to  income — Certificates  of  pay- 
master-General treating  stop-orders  as  affecting 
capital  only — Mortgage  not  disolosing  prior  settle- 
ment— Stop-order  by  mortgagees — Priority. — The 
court  may,  applying  the  principle  of  JIacleod  v. 
Buchanan  (10 X.  T.  Bep,  9  ;  4De  Q.  J.  &  Sm.  265) 
look  at  that  which  appears  on  the  face  of  a 
stop-order  and  construe  the  stop-order  in 
a  way  which  will  not  render  it  a  nullity 
The  object  of  obtaining  a  stop-order  is  to  give 
effectual  notice  not  to  an  officer  of  the  court,  but 
to  the  court  itself.  Where  no  person  has  been 
misled  by  the  paymaster's  certificates  based  on  a 
mistaken  view  of  the  effect  of  a  stop-order  and 
no  questions  of  gravity  and  difficulty  have  arisen 
in  consequence  of  such  oertihcates  or  order,  the 
court  is  at  liberty  to  give  effect  to  the  stop-oiders 
according  to  their  true  construction.  In  view  of 
the  practice  in  the  Fay  master-General' s  office  of 
regarding  stop-orders  on  funds  in  court  as  not 
affecting  income  where  income  is  not  mentioned 
on  the  face  of  the  stop-orders,  care  should  be 
taken  in  drawing  up  stop-orders  to  express  on  the 
face  of  them  plainly  what  it  is,  whether  capital 
or  income,  which  is  to  be  restrained,  and  where 
the  operation  of  stop-orders  is  not  so  limited  they 
should  be  treated  at  the  paymaster's  office  as 
extending  both  to  capital  and  income.     (Miusk  v. 

Postle.)      ISS 

Interloontory    or   final    order  —  Summons    in 

administration  action- Order  for  payment  to 
annuitant  under  will.  —  In  the  course  of  an 
action  to  administer  the  estate  of  a  deceased 
testatrix,  in  which  further  consideration  had  been 
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adjonmed,  the  plaintiff*,  the  execntore  and 
traeteea  of  the  will,  took  ont  a  gnmmons  asking 
that  they  might  be  at  liberty  to  make  certain 
p^ments,  ont  of  moneys  in  their  bands,  to  one 
of  the  annuitants,  on  acoonnt  of  his  interest 
nnder  the  will.  North,  J.  aooeded  to  the  applioa- 
tioB.  Held,  that  the  order  of  North,  J.  was  inter- 
loeatory  and  not  fiual ;  and  that,  therefore,  an 
appeal  from  it,  not  being  bronght  within  fourteen 
days,  waa  too  late,  and  most  be  dismissed  with 
oosta.    (Ra  Gardner;  Long  t>,  Gardner.) page  il'2 

Yacatioa  baainees — Appeal — Interlocutory  proceed- 
ing—Order of  single  judge  of  Coart  of  Appeal — 
Motion  to  discbarge  or  vary. — An  applioation  to 
the  Conrt  of  Appeal  to  discharge  or  vary  an  order 
made  nnder  sect.  52  of  the  Supreme  Conrt  of 
Judieatore  Act  1873  is  not  an  appeal  witbin  the 
meaning  of  sect.  1  of  the  Supreme  Conrt  of  Jadi- 
catnre  (Procedure)  Act  1894,  and  consequently 
leare  to  appeal  is  not  required.  (Boyd  v.  Bis- 
ohoffsheim.)      .'..  531 

Writ — Service  ont  of  the  jurisdiction  —  Amend- 
ment of  claim. — The  indorsement  on  a  writ  for 
serrica  ont  of  the  jurisdiction  issued  under  Order 
XL  can  be  amended  nnder  Order  XXVIII-  (Holland 

r.  Leslie.) 33 

Serrice  out  of  the  jnrisdiction  —  Concnrrent 

writ — Application  for  leave  to  serve  concnrrent 
writ — Evidence  in  support — Application  before 
service  of  original  writ — Service  of  incorrect  copy 
of  concnrrent  writ — Necossary  parties— Separate 
relief  against  defendant  ont  of  the  jnrisdiction. 
—A  person  entitled  to  a  share  of  property  in 
Canada,  wbich  was  vested  in  a  trustee  resident  in 
Canada,  mortgaged  his  interest,  and  subsequently 
became  bankrupt.  The  trustee  in  bankruptcy 
brought  an  action  against  the  mortgagees,  and 
the  Canadian  trustee,  claiming  as  against  the 
mortgagees  an  account  and  redemption  of  the 
nortgage,  and  as  against  the  trustee  that  he  ■ 
night  be  directed  to  pay  the  amount  found  due 
to  the  mortgagees,  and  for  an  account.  The  plain- 
til  obtained  leave  to  issue  a  concnrrent  writ  for 
•mice  npon  the  Canadian  defendant ;  the  appli- 
estion  for  leave  was  made  before  service  of  the 
original  writ  npon  the  defendants  within  the 
jirisdiction,  and  the  affidavit  in  snpport  did  not 
slate  that  the  Canadian  trustne  was  a  necessary  or 
proper  party  to  the  action,  or  that  the  plaintiff 
bad  a  good  cause  of  action  against  him.  The 
copy  of  the  concurrent  writ  which  was  served 
npon  the  Canadian  defendant  was  not  marked 
"concurrent."  Held,  thattbe  defendants  within 
the  jariadiotion  should  have  been  served  before 
the  applioation  for  leave  to  serve  the  writ  ont  of 
the  jurisdiction  wss  made  ;  that  the  applioation 
waa  not  supported  by  proper  evidence ;  that  the 
copy  of  the  writ  served  npon  the  Canadian  dafen- 
dsnt  waa  not  a  true  copy.  Held,  that  the  Canadian 
defendant  was  not "  a  necessary  or  proper  party  " 
to  the  action  against  the  mortgagees,  since  the 
action  claimed  separate  relief  against  the  different 
defendants.  Held,  therefore,  tlutthe  order  giving 
leave  to  serve  the  concnrrent  writ  mnst  be  dis- 
charged, and  service  of  the  writ  on  the  Canadian 
defendant  mnat  be  set  aside.  (CoUins  v.  North 
British  and  Mercantile  Insurance  Company . )       ...     58 

* —  Service  ont  of  the  jurisdiction  —  Defendant 
resilient  in  Scotland  —  Action  of  tort  —  Co- 
defendants  within  the  jurisdiction  —  Discretion 
— Comparative  cost  and  convenience— Order  XL, 
n.l  (g),  2,  4.— By  Order  XI.,  r.  1  (g),  service  ont 
of  the  iariadietion  of  a  writ  of  summons  may  be 
allowea  whenever  "  any  person  ont  of  the  juris- 
diction  is  a  necessary  or  proper  party  to  an 
Wtion  properly  bronght  against  some  other  person 
duly  served  within  the  jurii-diction."  In  an 
action  of  tort,  in  respect  of  the  issuing  of  an 
■Ileged  fslse  and  frandaleut  prospectus,  which 
*■■  brought  against  three  defendants,  two  of 
whom  resided  witbin  the  jurisdiction,  but  the 
wird  Has  rrsident  at  Edinburgh :  Held  that, 
'  '^er  tfae  cironmstances  of  the  case,  aud  con- 
■Uering  the  comparative  oo«t  and  convenience  of 
*11  parties  to  the  action,  the  action  waa  one  in  I 


which  service  on  the  defendant  who  resided  at 
Edinburgh  onght  to  be  allowed.  (Williams  v. 
Cartwrisht  and  cithers.)      page  834 

Writ— Special  indorsament— Informality  or  omis- 
sion— Amendment  after  summons  for  judgment. — 
Where  a  special  indorsement  on  a  writ  is  defective 
by  reason  of  some  omission  or  informali^,  it  may 
be  amended  without  leave  under  Order  XXVIII., 
r.  2,  and  the  court  has  jurisdiction  to  give  judg- 
ment nnder  Order  XIV.,  although  the  summons 
for  judgment  was  taken  out  before  such  amend- 
ment was  made.     (Roberts  v.  Plant.)      878 

PKINCIPAL  AND  SURETY. 
Co-snrotiea — Contribution — Bankruptcy  of  one  co- 
surety— Payment  of  whole  debt  by  and  assignment 
thereof  to  other  co-surety — Proof  for  whole  debt 
— Mercantile  Law  Amendment  Act  (19  &,  20  Vict, 
c.  97),  s.  5. — A  surety  who  has  paid  off  the  whole 
debt  and  taken  an  assignment  thereof  from  the 
creditor,  is  entitled  to  prove  in  the  bankruptcy  of 
his  co-surety  for  the  full  amount  of  the  debt,  bnt 
cannot  receive  more  by  way  of  dividends  than  the 
proportion  of  the  whole  debt  which  his  co-surety 
is  boond  to  contribnte.  One  of  three  co-sureties 
executed  a  deed  of  assignment  in  favour  of  his 
creditors.  The  principal  debtor,  a  company,  went 
into  liquidation,  aud  the  creditor  sent  in  a  claim 
againat  the  estate  of  the  bankrupt  surety.  The 
two  other  co-snreties  paid  oS  the  principal 
creditor,  and  took  an  assignment  of  the  whole 
debt  and  the  benefit  of  the  creditor's  claim 
against  the  bankrupt  oo-snrety.  Held,  that  the 
solvent  co-snreties  were  entitled  to  prove  against 
the  estate  of  the  bankrupt  co-surety  for  the  whole 
amount  of  the  debt,  but  not  to  receive  dividends 
amounting  to  more  than  the  propo'rtion  of  the 
whole  debt  for  which  the  bankrupt  co-surety  was 
liable,  namely,  one-third.  (Re  Parker ;  Morgan  v. 
Hill.)        327,  557 

Discharge  of  surety — Giving  time — Covenant  to  in- 
demnify retiring  partner — Overdraft  at  bank. — 
The  general  principle  of  eqnity,  that  where  there 
is  a  contract  with  a  principal  and  a  surety,  and  time 
is  given  to  the  principal  without  the  assent  of  the 
surety,  and  without  reserving  the  rights  of  the 
creditor  against  him,  the  surety  is  released,  applies 
to  a  case  where  the  parties  who,  as  between  them- 
selves, have  become  principal  and  snrety,  were 
originally  both  principal  debtors  to  the  creditor. 
Where  a  person  had  become  snrety  to  a  bank  for 
an  overdraft  to  an  agreed  amount,  the  fact  that 
the  bank  agreed  with  the  principal  to  allow  him  to 
increase  his  overdraft  beyond  ttie  agreed  amount 
for  a  limited  time  :  Held,  not  to  be  sncn  a  giving 
of  time  to  the  principal  as  would  discharge  the 
surety,  the  bank  s  rights  in  respect  of  the  originfd 
overdraft  not  being  affected.  A  bank  which  has 
agreed  to  give  an  overdraft  caunut  refuse  to 
honour  cheques,  within  the  limit  of  that  over- 
draft, which  have  been  drawn  aud  put  into  circu- 
lation before  any  notice  has  been  given  to  the 
drawer  that  the  limit  is  to  be  withdrawn.  (Bonse 
V.  Bradford  Banking  Company  Limited.)      522 

PUBLIC  HEALTH  ACTS. 

Liability  for  paving,  to.,  expenses— "Owner" — 
Soil  of  turf  common  vested  in  lord  of  manor, 
snbjeot  as  regards  anrfaoe  to  charitable  trasta. — 
By  the  Public  Health  Act  1875,  a.  4,  "owner"  is 
defined  to  mean  '  the  person  for  the  time  being 
receiving  the  rack-rent  of  the  lands  or  premises 
in  connection  with  which  the  word  is  used, 
whether  on  his  own  acoonnt  or  as  agent  or  trustee 
for  any  other  person,  or  who  would  receive  the 
same  if  such  land  or  premises  were  let  a  raok- 
rent."  By  sect,  150  the  expenses  incurred  by  a 
local  authority  in  sewering,  levelling,  paving,  &o., 
a  private  road  are  made  recoverable  from  the 
"  owners  "  of  the  land  abutting  on  such  rood.  By 
an  Inolosnre  Act  and  an  a«ard  made  therennder, 
the  soil  of  a  common  was  vested  in  the  lord  of  a 
manor,  subject  to  certain  rights  of  turbary  in 
favour  of  certain  cottages,  which  rights  had  beenu 
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held  hj  the  ooort  to  oooatitnto  »  obaritable  tnut. 
Held,  that,  notwitbatandiiur  A*  lord  of  the  muior 
WM  prevented  by  the  Inoloenre  Act  from  lettiiur 
the  oommoD  at  a  rack-rent,  he  was  "  owner 
thereof  witiiin  the  meaniny  of  sect.  4,  and  there- 
fore liable  nnder  aeot.  150  to  oontribote  to  the 
expenvei  incnrred  br  the  looal  anthoritjr  in  making 
a  road  npon  which  the  common  abntted.  (ite 
Chriitohorch  Ineloanre  Aot ;  Mejrriok  v.  Attomej- 

Oeneral.) page  122 

Sanitar;  anthoritjr — Non-performanoe  of  statntorj 
dnt^ — Penalty — Liability  of  sanitary  antbority  to 
action  for  damages. —By  aeot.  29  (1)  of  the  Fnblio 
Health  (London)  Aot  1891  the  duty  of  aweepinfr 
and  oleanainfr  the  atreete,  and  removing  all  atreet 
refnee,  ao  far  a«  ia  reaaonable  and  practicable,  is 
imposed  npon  the  sanitary  authority  ;  by  leot.  29 
(2)  the  sanitary  antbority  is  liable  to  a  penalty  for 
non-performance  of  this  dnty.  The  plaintiff  sued 
the  defendants  to  recover  damagea  for  injnriea 
•nstained  by  her  through  the  non-removal  of  anow 
within  the  dsftndants'  district.  Held,  that  the 
duty  imposed  npon  the  defendants  was  created 
■olely  by  the  atatnte,  and  that  there  waa  nothing 
in  the  atatnte  to  show  that  the  defendants 
were  intended  to  be  liable  otherwise  than  in 
a  penalty  for  the  non-performance  of  the  dnty, 
and  that  the  action  therefore  was  not  maintain- 
able. (Sannders  r.  The  Holborn  District  Board  of 
Works.)     619 

Unsound  food — Frnit  aold  wholeaale— Sale  in  bulk 
under  condition  that  unsound  portion  be  destroyed 
— Liability  to  aeiznre  in  hands  of  retail  dealer — 
Questions  for  magistrates  and  jnry — Bonn  fidei  of 
sale— Poblio  Health  (London)  Aot  1891.— In  order 
to  convict  a  person  nnder  snb-seot.  3  of  sect.  47 
of  the  PnbHc  Health  (London)  Act  1891,  of  having 
sold  for  the  food  of  man  an  article  nndt  for  the 
food  of  man,  it  is  necessary  to  prove  that  the 
article,  at  the  time  it  was  f  onnd  in  tne  purchaser's 
possession,  was  liable  to  be  seised  for  one  or  other 
of  the  reasons  stated  in  sub-sect.  1  of  the  section. 
That  is  to  say  because  being  diraased,  nnsound, 
unwholesome,  or  unfit  for  the  food  of  man,  it  was 
esi>0Bed  for  sale  or  deposited  in  some  place  over 
which  the  purchaser  bisd  control  for  the  purpose 
of  sale  or  preparation  for  sale.  Further,  assuming 
such  facta  to  be  proved,  it  ia  a  question  for  the 
magistrates  or  jnry,  having  regard  to  all  the 
circumstances  of  the  sale,  to  say  whether  or  not 
the  article  was  intended  for  the  food  of  man  by 
the  defendant  when  sold  by  him  ;  and  whether,  if 
it  was  represented  at  the  tune  of  sale  not  to  he  so 
intended,  snoh  representation  waa  made  bond  fide, 
(Seg.  V.  DaDnia.)    436 

RAILWAY  AND  CANAL  COMMISSION. 

Jurisdiction  —  B*moval  of  a  railway  station  — 
"  Rsasonable  facilities  for  the  receiving  and 
forwarding  and  delivering  of  traffic  "— Bebnilding 
of  new  station— Station  not  in  aotnal  use— Bail  way 
and  Canal  Traffic  Aot  1854.— A  railway  company 
oeased  to  use  one  of  its  branch  lines  for  passenger 
traffic,  and  pulled  down  a  station  which  had 
fonnerly  been  in  nse  by  passengers  on  the  line. 
No  obligation  to  maintain  the  station  in  nse  was 
imposed  on  the  company  by  any  of  its  private 
Acts  of  Parliament.  Upon  an  application  being 
made  to  the  Bailway  and  Canal  Commissioners 
about  Ave  years  afterwards,  tbev  ordered  the 
company,  nnder  aeet.  2  of  the  Bailway  and  Canal 
Tr»fflo  Act  1854,  to  afford  reaaonable  faoilitieefor 
the  reoeiving  and  forwarding  and  delivering  of 
passenger  traffic  on  the  line  in  question.  The  com- 
pany appealed.  Held,  that  the  order  was,  in 
efteot  an  order  to  the  company  to  build  and  open 
a  new  station,  and  that  the  jurisdiction  of  the  com- 
missioners to  order  a  railway  oompany  to  afford 
"all  reasonable  ftkoUities,"  under  sect.  3  had 
Mferenoe  only  to  a  railway  or  a  atation  in  aotoal 
Me.  The  oonunissionere  therefore  had  no  jnria- 
diotion  to  order  a  new  station  to  be  built.  (The 
Darlaston  Looal  Board  r.  The  London  aadNorth- 
Weetem  Bailwav  Company.)    461 


BAILWAY  COMPANY. 
Arches  underneath  permanent  way — Temporary 
letting  of  interiors  of  arahes  for  purpose  of  prolt 
— Implied  powers — Any  mode  of  user  by_a  rail- 
way company  of  its  own  land  is  permissible  so 
long  as  it  is  not  inconsistent  or  inoompatible  with 
the  bnsinees  for  whioh  compulsory  powers  have 
been  intrusted  to  them  by  the  Legislature,  and  i« 
not  prejudicial  to  the  legal  rights  of  others.  There 
is  nothing  to  prevent  a  railway  company  from 
temporarily  leUing  (with  power  to  resume  pos- 
session on  short  notice)  the  interiors  of  their 
arahes  in  order  to  produce  a  profit  to  themselves, 
provided  that  such  a  course  doea  not  interfere 
with  the  nse  of  their  railway.  (Foster  r.  fhe 
London,  Chatham,  and  Dover  Bailway  Co.)...pa!7e  855 

Bye-law — Invalidity  of  bye-law — Passenger  travel- 
ling with  a  ticket  on  the  day  on  whioh  ticket  was 
not  available— No  intention  to  defraud — Penalty 
provided  by  bye-law. — The  bye-law  of  a  railway 
company  provided  that,  "  any  passenger  using,  _  or 
attempting  to  use,  a  ticket  on  any  day  for  which 
such  ticket  is  not  available,  or  using  a  ticket 
whioh  has  been  already  used  on  a  previous  journey, 
is  hereby  subjected  to  a  penal^  not  exoeedin^ 
forty  shillings."  No  fraud,  or  attempt  to  commit 
fraud,  was  alleged  or  suggested  against  the  appel- 
lant. The  justices  convicted  the  appellant  nnder 
the  above  bye-law.  Held,  that  the  above  bye-law, 
being  repugnant  to  sect.  5  of  the  Begulation  of 
Bailways  Act  1886,  is  an  invalid  one,  and  the  con- 
viction therefore  mnst  be  quashed.  (Hnffam, 
app.,  V.  North  Staffordshire  Bailway  Company, 
respa.)        517 

Damage  to  undertaking— Debenture-holders*  action 
— Beoeiver — Power  of  receiver  to  borrow — Emer- 
gency—  Preservation  of  property — First  charge 
on  assets  of  compuiy — Sanction  of  court — Juris- 
diction-Order XVl.,  r.  9.— The  Court  has  juris- 
diction to  empower  the  receiver  appointed  in  a 
debenture-holders'  action  to  borrow  money  as  a 
firat  charge  on  the  assets  of  the  oompany,  in 
priority  to  the  debentures,  where  enou  a  course  is 
necessary  for  the  preservation  of  the  property  of 
the  company  in  a  case  of  emergency.  (Green- 
wood i<.  The  Algesirae  (Gibraltar)  Bailway  Com- 
pany.   The  Same  V.  The  Same.)       13S 

Ekiactment  as  to  rate  at  which  one  oompany  shall 
forward  traffic  of  another — Complaint  as  to  over- 
charge— Jurisdiction  of  oourtto  entertain. — By  the 
specif  Act  of  the  B.  Bailway  Company  it  was 
enacted  that  the  T.  Bailway  Company  should  for- 
ward and  afford  all  reaaonable  facilitiea  for  gooda 
and  mineral  traffic  destinC'l  for  or  coming  from  the 
undertaking  of  the  B.  Bailway  Company  from  or 
to  certain  speoified  places  at  rates  per  mile  not 
greater  than  the  lowest  rate  which  should  for  the 
time  being  be  charged  by  the  T.  Bailway  Company 
for  like  traffic  to  or  from  certain  other  speoified 
places.  It  was  further  enacted  that,  if  at  any 
time,  on  application  made  by  the  B.  Bulway 
Company  to  the  Bailway  Commissioners  sittiogas 
arbitrators,  the  said  Commissioners  should  decide 
that  the  T.  Bailway  Compuiy  had  failed  to  give 
anjr  of  the  faoilities  therein  provided,  the  B. 
Bulway  CoiQpany  ehonld  have  rnaning  powers 
over  the  lines  of  uie  T.  Bailway  Company.  Held, 
that  there  was  nothing  to  ou*t  the  juriadiotion  of 
the  court  to  entertain  the  oomplaint  of  the  persona 
aggrieved  by  an  overcharge ;  and  that  neilJier  the 
special  Act  nor*  the  Bailw»  and  Canal  Traffic  Act 
1888  conferred  npon  the  Bailway  Commissioners 
exclusive  jurisdiction.  (The  Bany  Bailway  Com- 
pany r.  The  Taft  Tale  Bailway  Company.)   688 

Negligenoe — Dnty  to  paaaenger — Befnaal  to  stop 
train — Overcrowding — Bobbery  of  passenger. — It 
is  not  the  le^  dnty  of  a  railway  company  to 
delay  a  train  m  order  to  give  a  paaaenger  who  has 
been  robbed  the  opportunity  of  giving  the  alleged 
thief  into  custody.  The  appellant  was  a  passenger 
by  the  respondents'  railway.  While  the  train  was 
at  a  station  a  gang  <^  men  forced  their  way  into 
the  carriage  in  which  the  appellant  was  seated,  - 
and  assaiJted  and  robbed  him.    The  appellant 
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oomplamed  to  the  etation-nuuter,  mnd  asked  him 
to  detain  the  train  in  order  that  the  polioe,  of 
wfaioh  there  was  a  snffloient  force  in  the  station, 
migbt  take  the  men  into  onstody  and  aearoh  them. 
Hie  ststion-maater  refaaed  to  oo  this,  and  started 
the  train.  If  the  men  had  been  arrested  and 
aearohed  at  onoe,  the  property  might  have  been 
reoorered.  The  appellant  brongnt  an  action 
(gainst  the  company  alleging  negligence  in  not 
delaying  the  train,  and  in  allowing  the  carriage  to 
be  overcrowded.  Held,  that  the  statement  of 
claim  disclosed  no  cause  of  action  on  either 
Roond.     (Cobb  v.  The  Qreat  Western  Bailway 

Company.)        page  161 

New  eompany — Corenant  to  make  and  oonstmct, 
■nd  afterwards  to  maintain  acoommodation  works 
— ^FSTSosal  B<>rTioe— SpeoiBc  performanoe — Loat- 
withiel  and  Fowey  Bailway  Act  1892.— In  1873  a 
landowner  conreyed  certain  lands  to  the  L.  Bail- 
way  Company  for  the  pnrpose  of  their  Act,  and 
the  oompsny  thereby  oorenanted  to  execute  speoi- 
flad  accommodation  works,  and  to  perform  certain 
aerrioea,  namely,  to  oonvey  to  and  deposit  on 
wharrea  connected  with  the  railway  timber  and 
other  produce  from  a  wood  belonging  to  the  land- 
owner. The  L.  Company  took  possession  of  the 
lands  and  mads  their  railway.  In  1892  the  nnder- 
taking  woa  by  Act  of  Parliament  transferred  to 
tbeC.  Bftilway  Company  "sabjeot  to  the  contracts  . 
oUigations,  debts,  Mid  liabilities  of  "  the  L.  Com- 
pany. The  Booommodation  works  were  allowed 
b^  tne  lando  wner  to  remain  unmade  without  objeo- 
hon,  but  the  present  tenant  for  life  brought  an 
action  against  the  two  oompaniea  to  compel 
speoifio  performance  of  the  coTenants.  Held,  that 
ssot.  6  of  the  Act  of  1892  meant  that  the  C.  Com- 
pany were  to  take  the  property  and  undertaking 
of  the  L.  Company,  and  to  perform  the  contracts 
and  obligations,  and  satisfy  the  debts  and  lia- 
bilities, dealing  not  with  the  L.  Company  but 
directly  with  we  oorenantees ;  that  there  was  a 
oontinaing  liability  which  oonld  be  specifically 
istformed  ;  and  that  the  covenant  for  oonveyanoe 
and  dqraait  of  the  produce  of  the  wood  being  part 
dtalariger  oontraot,  might  be  ordered  to  be  speci- 
Jktlly  performed  Declaration,  that  the  cots- 
laats  ought  to  be  speoifioall^  performed  by  the 
C.  Company,  nothing  being  said  about  the  L.  Com- 
pany's ooats,  the  costs  of  the  plaintiff  to  be  paid 
^y  the  C.  Company.  (Fortescue  v.  Lostwithiel 
and  Fowey  Bailway  Company  and  others.)   428 

Notice  to  treat — Purchase  of  surface  and  minerals 
except  coal — Bight  of  owner  to  work  coal— Com- 
pensation— When  to  be  made. — In  the  case  of  a 
Dotiee  under  the  Bailway  Clauses  Act-  1845,  to 
treat "  for  the  purchase  of  land,  and  the  stone, 
sand,  day,  and  gravel,  witiiin  or  under  the  same," 
but  excepting  coal,  the  owner  of  the  coal  is  not 
entitled  to  claim  present  compensation  in  respect 
of  the  ooal ;  he  may  get  his  coal  subject  to  the  due 
protection  of  the  railway  undertaking  on  the  sur- 
face, and  if  such  due  protection  prevents  his 
working  the  ooal,  or  renders  it  more  costly,  he  is 
then  entitled  to  oompenration,  bnt  not  tMsfore. 
Sects.  77  and  the  following  sections  of  the  Bail  ways 
Claoses  Aot  1846  apply  not  merely  where  no 
minaa  and  minerals  are  taken  by  the  railway  com- 
pany with  the  land,  bnt  also  in  every  case  in 

'    which  the  railway  company  has  purchased  with 
the  land  certain  specified  subjacent  minerals,  but  ' 
has  left  the  others  to  the  owner.    (Be  The  London 
and  North- Western  Bailway  Company  and  Lord 
Gerard.)    548 

Bailway  passenger— Injury  to— Negligence  — Kis- 
fsaaanoe — Liability  of  railway  company — Action 
foonded  on  oontnct  or  tort — Costs.  —  Where  a 
pasaanger  contracts  with  a  railway  company  by 
taking  a  ticket  entitling  him  to  be  carried  on  a 
Siyan  jonmqr,  and  he  is  injured  thereon  by  a 
Biittaasaiieo  for  which  the  oompany  are  Ibkble.  an 
Mtion  brongbt  by  the  passenger  in  the  High 
Coart  of  Jnstioe  is  founded  upon  tort  and  not  upon 
yrtaot,  within  the  meaning  of  sect.  116  of  the 
Cooaty  Courts  Act  1888,  and  he  can  recover  bis 
nlleosts  if  the  verdict  be  tor  Wl.  and  not  merely 


costs  on  the  County  Court  scale.  (Taylor  v.  The 
Manchester,  Sheffield,  and  Linooloshire  Bailway 
Company.)       page  59S 

.  BATING. 

Appeal  against  poor  rates— Costs — Service  of  notice 
of  appeal  on  Doth  churchwardens  and  overseers 
and  assesament  committee — Appearance  of  both 
parties  as  respondents — Liability  of  unsucoessf  al  . 
appellant  to  two  sets  of  costs— Union  Assessment 
Committee  Amendment  Act  1864. — An  ^unsucoeas- 
ful  appellant,  who  has  been  ordered  to  pay  the 
respondent's  coats  in  an  appeal  to  quarter  sessions 
against  a  poor  rate,  is  not,  in  the  absence  of 
special  reasons,  liable  to  pay  two  sets  of  coats, 
although  he  has  served  notice  of  appeal  on  the 
churchwardens  and  overseers  of  the  parish,  and 
also  on  the  assessment  committee  of  the  union,  as 
required  by  sect.  1  of  the  Union  Assessment  Conr- 
mittee  Amendment  Act  1864,  and  althongh  these 
two  parties  have  appeared  as  respondents. 
Accordingly,  where  noticee  of  such  appeals  were 
served  both  on  the  assessment  committee  and  on 
the  chnrohwardena  and  overseen,  and  both  the 
aasessment  committee  and  chnrohwardens  and 
overseers  appeared  as  respondents,  and  where  the 
appeals  were,  at  the  request  of  the  appellant  and 
with  the  consent  of  both  sets  of  respondents, 
respited  from  sessions  to  eessiona  to  abide  the 
resnit  of  one  appeal,  and  were  finally  by  consent 
dismissed  with  costs  to  the  respondents,  it  was 
held  that  the  appellant,  who  had  already  paid  the 
costs  of  the  churchwardens  and  overseers,  was  not 
liable  to  pay  the  costs  of  the  aasessment  com. 
mittee,  as  there  was  only  one  question  of  principle 
involved  in  each  appeal,  and  therefore  two  sets  of 
coats  onght  not  to  be  allowed  as  against  the 
appellants.  (Beg.  v.  The  Justices  of  Essex ;  Ex 
parte  The  West  Ham  Assessment  Committee.)    ...  296 

Lighting  and  Watching  rate — Land — Coal  mines — 
Property  other  than  land — 43  Ells.  c.  .2,  s.  1. — 
Coal  mines  are  property  other  than  land  rateable 
to  the  relief  of  the  poor  under  the  statute  43  Eliz. 
c  2,  and  are,  therefore,  liable  to  be  rated  at  the 
higher  rate  imposed  on  such  property  by  tbx 
Lighting  and  Watching  Act  1883.  Judgment  of 
the  court  below  afSrmed,  (Tfanrsb^  and  another 
t>.  Churchwardens,  Ac,  of  Bnercliffe  with 
Eitwistle.)       84& 

Rateable  hereditament — Biver  formed  into  a  canal 
with  new  cuta  and  channels  —  Towing-path — 
Exclusive  occupation  —  Ownership. —  By  virtue 
of  certain  private  Acts  of  Parliament  the  respon- 
dents, and  their  predecessors  in  title,  were  em- 
powered to  scour,  enlarge,  and  deepen  a  certain 
river,  and  to  do  other  acta  necessary  for  im- 
proving the  navigation,  and  to  make  new  channels 
by  means  of  artificial  outs,  and  to  set  out  towing- 
paths,  and  to  keep  them  in  repair.  Held,  that  the 
respondents  were  not  rateable  either  in  respect  of 
the  natural  bed  of  the  river,  or  of  the  towing- 
paths,  it  not  being  shown  that  they  had  either  the 
ownership  or  the  exclusive  occupation  of  such 
paths.  (Assessment  Committee  of  Donoaster 
Union  v.  Manchester,  Sheffield,  and  Lincolnshire 
Bailway  Company.) 58S 

BECEIVEE. 
Order  to  pay  to  creditoro — Payment  to  solicitor  of 
creditors — Defalcation  by  solicitor— Liability  of 
receiver. — A  judgment  having  been  obtained 
against  the  defendant,  and  other  actions  having 
been  commenced  against  her,  a  receiver  of  her 
property  was  appointed.  The  order  appointing 
the  receiver  directed  him  to  receive  an  annuity  to 
which  the  defendant  was  entitled,  and  in  the 
first  place  to  pay  the  sum  of  11.  per  week  to  the 
defendant,  and  then  to  pay  to  the  plaintiffs  the 
amount  of  their  judgment  debt,  ana,  after  satis- 
faction of  such  judgment  debt,  to  pay  pari  paiett 
any  debts  owing  by  the  defendant  to  other 
creditors.  The  receiver  paid  the  weekly  sum  to 
the  defendant,  but  banded  over  the  balance  of  the 
amount  received  by  him  to  the  solicitor  who  had 
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•oted  for  the  pUintiffK  in  tbe  actionR  arainat  the 
defendant,  and  who  aUo  acted  ae  private  aolioitor 
to  the  reoeirer  himself.  The  solicitor  appro- 
priated the  money  so  paid  to  his  own  nse.  Held, 
that  tbe  receiTer  mast  refund  the  money  paid  to 
the  solicitor,  as  he  had  not  complied  with  tbe 
order  directing  him  to  pay  the  amoants  receiTed 
by  bim  to  the  plainHITii.  (tnd,  Coope,  and  Co. 
Umited  v.  Kidd  ;  Ait^hoHon  and  Co  r.  Same.)  page  203 

KJX'EIVKR  AND  MAXAGEE. 
Keoeiver  and  manager  appointed  by  oonrt — Liability 
npon  oontraotn. — A  receiver  and  mana^r  of  a 
business,  appointed  by  the  eonrt,  is  personally 
liable  npon  con  tracts  made  in  the  course  of  carry- 
ing; on  the  hnsinesi,  nnlosa  such  oontraots  were 
made  npon  the  terms  that  he  should  not  be  per- 
sonally liable.  (Bart  and  others  r.  Bull  and 
another.) 810 

RECOGNISANCE. 
Receiver  of  rents  and  proflU  of  real  entate— Sareties 
—  Eitentof  liability.  Upon  the  appointment  of 
a  rroeiver  of  the  rents  and  profits  of  the  real 
estate  of  a  teatstor,  a  reooi^niaanoe  in  the  u>ual 
form  was  entered  into  by  him  with  two  anretiea. 
The  receiver  inaured  the  bnildinprs  nn  part  of  the 
real  estate  in  hia  own  name,  aa  receiver,  and  waa 
allowed  tbe  premiums  paid  in  respect  thereof  on 
pasHinir  bla  scoonnt*.  A  fire  having  occurred,  he 
received  the  inaurance  money  and  miaapplied  a 
portion  of  it.  He  alao  reonived  the  dividends  on 
a  sum  of  oonsola  reprenentinir  the  proceeds  of 
sale  of  real  estate,  and  which  waa  liable  to  be  laid 
out  in  tbe  pnrohaan  of  other  real  estate,  for 
which  he  had  not  fnlly  aooonnted,  and  he  alao 
received  out  of  oonrt  a  aum  of  money  forminfr 
part  of  the  teatator'a  peraonal  eatate  to  be  applied 
in  repairs  of  the  real  eatate,  part  only  of  which 
waa  so  applied,  and  the  balance  waa  nnaocounted 
for.  The  receiver  havinfr  abaoonded,  the  aaretiea 
were  held  liable  for  the  aeveral  anma  ao  received 
by  the  receiver,  and  not  aooonnted  for,  there 
being  nn  equity  for  relieving  the  anretiea  in 
respect  of  any  auob  anma.  (R«  Graham  ;  Graham 
t>,  Noakea.)      623 

RESTRICTIVE  COVENANT. 
Conatmotion— Baker's  ahop  -  Keataurant—"  Similar 
bnainraa."  The  leaaee  of  certain  premiaea  cove- 
nanted that  he  would  not  carry  on  there  the  buai- 
neaa  of  a  keeper  of  a  rrataurant  similar  to  that 
carried  on  by  the  tenant  of  a  certain  publio-honse 
to  which  a  fully  licensed  restaurant  was  attached. 
For  aome  time  the  leaaee  carried  on  the  bnaineaH 
of  a  refreahment  honae,  innlnding  the  aale  of  cold 
meat,  without  any  objection  from  the  lessors.  He 
then  assigned  the  lease  to  the  defendant,  who,  in 
addition  to  tbe  articles  formerly  aold,  commenced 
selling  soups,  entroes,  hot  meats,  and  vegetables. 
The  defendant  had  no  licence,  and  hia  eat  ibliah- 
ment  presented  the  appearance  of  a  oouiectioner's 
■bop.  Held,  that  the  defendant  was  carrying  on 
a  similar  bnsinesa  within  the  meaning  of  the 
covenant,  bnt  that  he  waa  at  liberty  to  carry  on 
bnainsa*  in  the  same  way  as  his  assignor.  (Drew 
f.  Guy.)      220 

RIGHT  OF  WAY. 
Closed  by  Act  of  Parliament  -  Repeal  by  anbae- 
qnent  Act — Effect  of- -Injunction. —  By  virtue  of 
an  Act  of  Parliament  (taeaed  in  ISUl,  and  which 
was  to  be  in  foroe  fur  a  limited  period,  certain 
roads  and  bridle-paths  were  stopped  up  and  dia- 
oontinned,  in  order  that  a  new  turnpike  road  might 
be  made;  and  tbe  aites  of  the  old  roads  and 
bridle-paths  were  vested  in  tbe  adjoining  owners. 
in  exohange  for  the  lands  given  by  them  for  the 
purposes  of  the  Act.  The  Act  of  1S19  was 
repealed  by  an  Aot  of  lS5ti.  Held,  that  there  was 
no  reviver  of  the  old  roaila  and  bridle-paths, 
which  were  intended  to  be  stopped  forever  by  the 
ActoflSI9.    (Gwynne -,  Drewitt.!       100 


SALE  OF  GOODS. 
Hiring  agreement — Delivery  by  hirer  to  auctioneer 
for  sale — Beoeipt  in  good  faith  and  without 
notice — "  Delivery  under  any  agreement  for  sale  " 
— "  An  agreement  for  sale,  pledge,  or  other 
disposition  thereof" — Factors  Act  1889.  —  N. 
obtained  posaeaaion,  nnder  a  hiring  agreement,  of 
a  piano  the  property  of  the  plaintUfa.  The 
agreement  provided  that  on  the  payment  by  N.  to 
the  plaintiffs  of  a  certain  sum  by  monthly  instal- 
mente,  the  piano  was  to  become  the  property  of  N. 
Aftor  paying  some  of  the  monthly  instatmento,  bat 
before  the  whole  aum  had  been  paid,  N.  delivered 
the  piano  to  the  defendant,  an  auctioneer,  (or  sale 
by  auction.  Tbe  defendant  sold  the  piano,  and 
paid  the  purchase  money,  less  commission,  to  N. 
In  an  action  by  the  plaintiffs  against  the  defendant 
for  wrongful  conversion  of  the  piano,  the  jury 
found  that  the  defendant  bad  received  the  piano 
in  good  faith,  and  without  notice  of  any  ken  or 
other  right  of  the  plaintiffs  in  respect  of  it.  Held, 
on  further  consideration,  that  N.  had  agreed  to 
buy  and  had  obtained  poasesaion  of  the  piano 
within  the  meaning  of  sect.  9  of  the  Factors  Aot 
181^  ;  that  the  word  "  person  "  in  sect.  9  waa  not 
Umited  to  a  mercantile  agent,  bnt  applied  to  any 
person  who,  having  bought  or  agreed  to  buy 
goods,  and  having  obtained  posaeaaion  with  tbe 
consent  of  tbe  owner,  made  sach  a  delivery 
thereof  as  is  mentioned  in  the  section  ;  that  the 
words  "  agreement  for  aale,  pledge,  or  other 
diapoaition,"  included  a  delivery  of  gooda  to  be 
sold  by  the  person  receiving  for  the  benefit  of  the 
person  delivering,  and  thtt  the  defendant  waa 
therefore  not  liable  to  the  plaintiffs  for  conversion. 
(Shenstone  and  Co.  v.  Hilton.) page  339 

SCOTCH  LAW. 
Contribution  between  joint  tort-feasors  —  Law  of 
Scotland— Qi(a«i-delicta. — The  rule  laid  down  by 
tbe  case  of  Merryieeather  v.  Hixan  (8  T.  &.  186), 
that  there  can  be  no  ri^rht  of  contribution  between 
joint  tort-feasors,  does  not  apply  to  the  law  of 
Scotland.  In  Scotland  a  right  of  relief  exists  and 
is  available  for  a  co-delinquent  whose  aats  or 
omissions  are  not  tainted  with  fraud  or  other 
moral  delinqaency.  (Palmer  v.  Wick  and  Pol- 
teneytown  Steam  Shipping  Company.) 163 

SETTLED  LAND. 
Glebe  lands— Indoaure  Aot — Award  to  vicar  "and 
his  snooetsors" — Settlement — Land  taken  by  rail- 
way company  under  oompulaory  powera — Pay- 
ment into  court  of  purchase  money — Improve- 
ments —  Terminable  rentoharge  —  Bedemption — 
Capital  moneys. — An  award  nnder  an  Indosure 
Aot  to  a  vicar  "  and  hia  snccesaors  "  does  not  con- 
stitute a  settlement  within  the  meaning  of  seot.  2 
of  the  Settled  Luid  Aot  1882.  The  proceeds  of 
the  sale  of  glebe  lands,  taken  by  a  railway  com- 
pany under  ite  compulaory  powrra.  and  paid  into 
court  nnder  aect.  69  of  the  Linda  Clanses  Consoli- 
dation Act  1845,  may  be  dealt  with  nnder  sect,  32 
of  the  Settled  Laud  Aot  1882,  as  "  money  liable  to 
be  laid  out  in  the  purchase  of  land  to  be  made 
subject  to  a  settlement."  (£x  parte  Vioar  of 
Castle  Bytham  and  Ex  parte  Midland  Bailway 

Company.) 606 

Sale  by  tenant  for  life— Several  persons  conatitutiag 
tenant  for  life — Separate  solicitors — Caste. — On  a 
sale  of  aettled  land  by  several  persons  oonati- 
tnting  the  tenant  for  life  under  the  Settled  Land 
Act  1882,  they  are  entitled  out  of  the  proceeds  to 
the  ooete  of  separate  solicitors  employed  by  them 
to  pemse  tbe  conveyances  on  their  behalf,    (fie 

Smith ;  Smith  r.  Lancaster.)      511 

Will — ^Tmst  for  sale — Statutory  powers  ot  sale  and 
management— Capacity  of  trustees. — A  netition 
waa  presented,  under  the  Settled  Estetaa  Aot  1877 
and  the  Settled  I^nd  Acts  1SS2  to  1892,  by  the 
trostees  of  the  will  of  a  testator  and  his  other 
surviving  children  and  adult  grandchildren,  ask- 
ing that  his  two  daughters  (the  then  trustees),  or 
other  tbe  trustee*  for  the  time  being  of  his  will. 
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might  be  anthorised  to  sell  for  cosh,  or  to  grant 
at  fee  farm  rents,  the  whole  or  any  portion  of  the 
laadi  deriaed  by  the  testator,  with  power  to  make 
propoeaU  for  separate  sales,  and  snbjeot  to  the 
approval  of  the  ooart  in  each  case  to  lay  ont  any 
put  of  the  land  for  streets,  open  spaoes,  sewers, 
diaina,  or  watercoarses.  The  petition  was  heard 
on  the  29th  Jnly  1893,  on  which  occasion  the  jndge 
ksld  that  he  conld  confer  the  powers  asked  for, 
bnt  declined  to  confer  them  npon  the  testator's 
two  daoghters,  and  ordered  the  petition  to  stand 
orer,  with  liberty  to  amend,  with  a  view  to  the 
appointment  of  other  trustens.  The  petition  now 
came  on  for  rehearing.  There  was  evidence  that 
it  had  been  found  impossible  to  induce  any 
capable  and  responsible  person  to  consent  to  inoor 
the  responsibility  of  undertaking  the  oneroas 
dntiesof  the  trnateeship,  which  in  clnded  laying 
out  land  for  bnilding  purpoees,  and  carrying  on 
the  manofaotnre  of  bricks  and  tiles  ;  and  also  that 
one  of  the  daoghters  had  been  aocnatomed  daring 
the  life  of  Ute  testator  to  assist  him  in  keeping  the 
aoooonta  of  the  bnsiness,  and  writing  ont  cheqnes 
for  the  payment  thereof,  and  had  thas  obtained  a 
toll  ana  aoonrate  knowledge  of  business  and 
hadlj  affairs  ;  and  that  since  the  testator's  death 
both  his  daughters  had  taken  an  active  part  in 
the  management  of  his  business,  and  in  checking 
the  aooounts  thereof.  Held,  that,  under  these 
exoeptiocal  circumstances,  the  powers  asked  for 
ahomd  be  granted  to  the  testator's  two  daughters 
aa  the  traateeK  of  hi-t  will,  daring  their  joint  lives. 
(fi«  FHOce's  Settled  Estates.)    page  371 

SETTLEMENT. 
Illegal  marriage — Illegitimate  child — En  veyUre  »a 
"tire  at  date  of  aeltlement  —Two  persons  within 
the  prohibited  degrees  went  through  the  oere- 
Bumj  of  marriage  and  shortly  afterwards  eze- 
cited  a  settlement  whereby  a  certain  sum  belong- 
iii(  to  the  lady  was  settled  npon  trust  after  the 
wth  of  the  snrvivor  of  them  for  the  child, 
diiUnn,  or  other  issue  of  the  marriage,  or  all  or 
u;  one  or  more  of  them  as  the  Ltdy  should 
>RK>i>t;  and  in  default  of  appointment  upon 
tnst  for  the  child  or  children  of  t^e  lady  by  her 
hmbaad,  and  in  defanit  of  a  ohild  or  children 
tn  tike  under  the  laet-menUoned  limitatiam, 
Vm  trust  for  the  lady  in  case  she  dionld 
•nvive  her  hnaband,  whioh  happened.  There 
'tre  ten  children,  of  whom  the  eldest,  a 
daoghter,  was  born  within  one  month  after  the 
date  of  tbe  execution  of  the  settlement.  An  origi- 
natisg  Bummons  wtui  taken  ont  by  the  executors  of 
the  surviving  trnstee  of  the  settlement  for  the 
determisation  (inter  alia)  of  the  question  who 
vne  entitled  to  the  settled  fund.  Held,  that, 
although  the  child  en  ventre  sa  mire  at  the  data 
of  the  settlement  miirht  have  taken  under  it  if 
Wt  words  had  been  used  to  describe  her,  suoh  as 
toe  ohild  already  begotten  and  not  yet  bom,  yet 
•ha  conld  not  take  under  the  limitation  in  favour  of 
the  children  of  the  marriage,  or  of  the  child  or 
liliildren  of  the  lady  by  her  husband,  as  there  was 
not,  at  the  date  of  the  settlement,  any  evidence 
^  reputation  of  paternity  of  the  illegitimate 
caild  not  then  bom.  {Re  Shaw;  Bobinaon  v. 
»»».)      79 

SHIPPING. 

""rter-party — Running  days  —  How  oompnted. — 
The  term  "  running  days "  in  a  charter-party 
■■nut,  in  the  atraence  of  any  indication  to  the  con- 
trary, be  taken  to  mean  i»lendar  d^s,  and  not 
Pniods  of  twenty-four  hours.    {The  Katy.) 80 

^•WMsaries — Master's  liability — Maritime  lien  on 
uip.— Disbursements  and  liabilities  of  the  master 
<a  «  vessel  which  give  rise  to  a  maritime  lien  are 
thoae  for  which,  by  virtue  of  his  general  authority 
ud  without  express  authority,  a  master  oau 
PWge  his  owner's  credit ;  and  a  liability  cannot 
»  created  in  the  master,  within  the  meaning  of 
•«ct.  1  of  the  Merofaant  Shipping  Act  1889,  for  the 
purpose  of  attaching  alien  to  the  vessel  in  priority 
to  exutiig  mortgages.    (Tfce  Oriento.) 343 


Salvage — Fire— Services  rendered  by  steamship  to 
vessel  lying  alongside  jetty — Amount  of  awara. — 
A  fire  broke  out  on  board  a  vessel  which  was 
lying  alongside  a  jetty  at  the  entrance  to  a  dook. 
The  vessel  was  under  repairs,  with  no  steam  up, 
and  bad  no  one  but  her  master  and  a  watchman 
on  board.  At  the  request  of  her  master  a  steam- 
shipj  whioh  had  just  arrived,  hove  alongside,  and, 
getting  her  hose  on  board  the  bnming  vessel, 
extiaguisbed  the  fire,  which,  if  it  had  remained 
unohecked,  would  have  caused  very  serious 
damage.  The  services  were  suoh  as  might  have 
been  rendered  by  a  fire  engine  on  shore.  The 
value  of  the  salved  vessel  was  9500i.  The  defen- 
dants tendered  200i.  The  Court  upheld  the  tender, 
being  of  opinion  that  the  services  were  not  of 
snoh  a  oluuraoter  as  to  require  that  the  award 
should  be  assessed  upon  the  same  liberal  princi- 
ples as  obtain  in  the  ordinary  cases  of  sea  salvage 
rendered  by  one  ship  to  another.  {The  City  of 
Newcaitle.)      page  848 

Wreck — Obstruction  to  harbour — Owner — Harbours 
Aot  1847— Bemoval  of  Wrecks  Act  ISTT— Liability 
for  expenses  of  removal.— By  sect.  56  of  the 
Harbours,  Docks,  and  Piers  Clauses  Act  1847 
"  the  harbour  master  may  remove  any  wreck  or 
other  obstruction  to  the  harbour  .  .  .  and 
the  expense  of  removing  any  such  wreck  .  .  . 
shall  be  repaid  by  the  owner  of  the  same."  A 
ship  of  the  appellants  became  a  total  loss,  and  was 
abandoned  by  the  owners.  There  was  no  evidence 
that  the  loss  was  caused  by  their  default.  The 
wreck  lay  in  snoh  a  position  as  to  be  an  obstruo- 
tion  to  the  harbonr  of  the  respondents,  and  was 
removed  by  them.  They  then  brought  an  aetion 
against  the  appellants  to  recover  the  expenses  of 
snoh  removal.  Held,  that  the  appellants  were 
not  liable,  for  that  sect.  56  of  the  Act  of  1847  points 
to  ownership  at  the  time  that  the  expense  of  re- 
moving the  obstruction  was  incurred,  not  to  owner- 
ship at  the  time  that  the  obstrnotion  was  created. 
(Arrow  Shipping  Company  Limited  v.  Tyne  Im- 
provement Commissioners ;  Tike  Crystal.)    346- 

SHOP  H0UB8  ACT  1892. 

Offenoe  created— Penalty  omitted. — The  Shop  Hours 
Aot  1892  enacts  by  sect.  3,  that  no  young  person 
shall  be  employed  in  or  about  a  shop  for  a  longer 
period  than  seventy-four  hours,  including  meal 
times,  in  any  one  week  ;  by  sect.  4,  that  in  every 
shop  in  whioh  a  young  person  is  employed  a 
notice  shall  be  kept  exhibited  by  the  employer  in 
a  oonspionons  place  referring  to  the  provisions  of 
this  Aot,  and  stating  the  number  of  hours  in  the 
week  during  which  a  young  person  may  lawfully 
be  employed  in  that  shop ;  and  by  sect.  5,  that 
where  any  young  person  is  employed  in  or  about 
a  shop  contrary  to  the  provisions  of  this  Act,  the 
employer  shall  be  liable  to  a  fine  not  exceeding 
one  pound  for  each  person  so  employed.  Held, 
that  tbe  respondent  was  not  liable  to  a  fine  under 
seot.  5  for  having  employed  a  young  person  in  a 
shop  in  whioh  the  notice  required  by  sect.  4  was 
not  Kept  exhibited.  (Hammond,  app.,  v.  Pulsford, 
resp.) 767" 

SOLICITOB. 
Costs — Conveyance  of  property — Completion  of  con- 
veyance —  Parohasn  and  sub-sale  —  Scale  fee — 
Taxation  —  Plan,  charge  for  preparation  of.  — 
Where  a  purchase  and  a  sub-sale  by  the  original 
purchaser  of  a  portion  of  the  property  are  com- 
pleted by  means  of  a  conveyance  by  the  original 
vendor  to  the  sub-purohaser  of  portion  of  the 
property  and  a  second  conveyance  by  the  original 
vendor  to  the  original  purchaser  of  the  remainder 
of  the  property,  the  solicitor  of  the  original 
purchaser,  having  acted  for  him  in  the  whole 
transaction,  is  entitled  to  charge  the  scale  fee  as 
on  a  pnrahaae  by  his  clients  for  the  whole  amount  ~ 
of  the  original  purchase  money,  and  also  the  scale 
fee  as  on  a  sale  by  his  clients  for  the  amount 
paid  by  the  sub-purchaser.  A  solicitor  is  not 
entitled  to  charge  his  client  with  the  oosts  of  a 
plan,  tbe  preparation  of  which  does  not  involve 
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th*  ikilM  laboar  of  a  inrreyor ;  saoh  a  charge  is 
oorerad  faj  the  aoale  fee.    (R«  Bead.)    pa^a  169 

OMto—  Boale  oharKva— Anotioneer  paid  a  fixed  mm 
for  tekiny  bid*  —  Amoant  paid  by  client  — 
Solicitor  otherwiea  oondnoting  i^*  —  BiKht  to 
goal*  cbarse —  Qeneral  Order  nnder  Solicitors' 
Bemnneranon  Aot  1881,  aeot.  4,  eohed.  I.,  part  1, 
r.  11. — A  aoiioitor  ia  not  entitled  to  the  loale  fee 
for  condnoting  a  sale  by  anotion  if  the  olient  is 
oharjred  with  a  fixed  fee  on  each  lot,  paid  to  the 
anotionaer  for  merely  attending  in  the  anotion- 
room  and  reoaiving  the  bids,  althongh  the 
■oUoitor  haa  dona  the  whole  of  the  other 
work  in  oonnection  with  the  lale.  (Drielima  v. 
Manifold.) flB 

—  Tasation— Oeneral  Order  1882,  lohednle  I., 
jiart  1— OonTeyance  of  freehold  property — Adrow- 
■on  in  gt<m»,  —  A  aoiioitor,  employed  in  the 
porohaaa  of  an  advowson  in  irrosa,  waa  allowed, 
on  Um  tAiation  of  hia  bill  by  ue  taxing  maater, 
ootta  aooording  to  the  aoale  preaoribed  b^ 
aobednle  I.  to  toe  General  Order  under  the  Soh- 
oitora'  Bemnneration  Act  1681.  Held,  on  an 
application  to  raview  the  taxation,  that  the 
taxinf  maater'i  oertifloate  mnit  beafBrmed,  there 
being  no  diatinotion  between  corporeal  and  inoor- 
poteal  properlrf  for  the  pnrpoaea  of  the  sohednle, 
aa  there  wa*  dednotion  of  tttle  in  both  oaaes,  and 
an  advowBon  in  gtoea  being  freehold,  (fia 
Eamahaw-WaU.)   178 

Hortgaga— Collateral  aeoority— Depoait  of  ahare 
warranta  payable  to  bearer — Fimad  of  aoUoitora' 
partner — Uabilitj  of  Arm — Scope  of  bnaineaa. — 
The  plaintiff,  who  waa  a  client  of  the  firm  of 
H.,  M.,  and  B.,  conaaltad  B,  aa  to  obtaining  a  loan 
on  the  eecttrity  of  certain  freehold  proper^.  The 
traniaotion  waa  carried  oat  entirely  by  B.,  and  in 
Ang.  1891  the  loan  waa  obtained  npon  a  mortgage 
of  the  property  to  two  tmateea  who  were  alao 
oliento  of  the  firm.  U|Mn  B.'a  repreaentationa  ■ 
that  the  mortaageee  r«<iaired  additional  aeoority, 
the  plaintiff  oanded  to  B.  ahaip  warraata  of  a 
mining  oompanjr  payable  to  beajer.  In  1883  B. 
abaoonded,  naviag  miaappropriatad  the  ahare 
warrants.  The  plaintiff  then  brought  an  action 
against  the  mortgageea,  and  alao  againat  H.  and 
M.  Aa  against  tne  mortgagees  the  plaintiff 
claimed  redemption  of  the  property  oompriaed  in 
the  mortgage  and  of  the  ahare  warranta ;  and,  aa 
against  H.  and  M..  a  declaration  that  their  late 
firm  of  H.,  M.,  and  B.,  acting  as  solicitors  for  the 
plaintiff,  obtained  the  share  warranta  from  him 
npon  an  nntme  representation  that  they  were 
required  by  way  of  collateral  seonrity  for  the 
mortgage  debt,  and  that  the  firm  were  guilty  of  a 
breach  of  duty  to  tho  plaintiff  in  regard  to  the 
share  warranta,  and  that  the  defendants  H.  and 
M.  were  jointly  liable  with  B.,  and  alao  aeveniUy 
liable,  to  make  good  to  the  plaintiff  the  loaa  sus- 
tained. It  was  proTed  that  none  of  the  defendaata 
had  any  knowledge  of  the  circumstances  nnder 
which  B.  obtained  poesecsion  of  the  share 
warrants.  On  the  other  hand,  it  waa  prored 
that  the  plaintiff  had  always  dealt  with  B.  as  a 
member  of  the  Arm ;  that  on  two  preriona  oooa- 
sioas  the  firm,  through  R.,  had  receired  the  same 
share  warrants  from  the  plaintiff  in  order  to 
obtain  loaaa  thereon  for  him  ;  and  that  the  firm 
were  in  the  habit  of  raoeiTing  and  heading  for 
clients  secnritiee  payable  to  bearer.  Held, 
that  the  defendants,  the  mortgagem,  were  not 
liable;  but  that  B.  waa  acting  within  the 
scope  of  his  apparent  authority  in  receiving  and 
holding  the  shnre  warrants  for  the  parpooe  of 
the  loan ;  and  that  oonaequently  the  defendants 
U.  and  II.  were  jointly  and  seTeraUy  liable  to 
make  good  his  defalcattom,  i.e.,  tjbe  actual 
sum  produced  by  the  sale  of  the  share  warrants 
togetaer  with  intnest  thereon.  i  Rhodes  r. 
lloulee.;     ...  3<>s> 

STAMP  DUTY. 
:$taa|>  Act  1S91 — "Bond,  ooTenaat,  or  instrument 
of  any  kind  wfaataoeTer ''—"  Security  "—"  Lease  I 

or  ta^" — la  the  Imi  eaoe  the  app«;.^t»  rctered  I 


into  an  agreement  to  pay  a  yearly  rent  of  30001., 
payable  quarterly,  to  a  railway  company  for  the 
right  of  placing  a  apeoified  number  of  their 
maohinea  in  the  stations  of  the  railway  company. 
Either  the  appellants  or  the  railway  company 
were  to  be  at  liberty  to  put  an  end  to  the  agree- 
ment by  three  months'  notice  in  writing.  In  the 
second  case,  the  appellant,  a  theatrical  and 
musical  agent,  entered  into  an  agreement  by 
which  a  telephone  company  agreed  to  establish 
and  maintain  for  her  telephonic  communication 
from  her  head  office  to  her  branch  offices,  and  to 
a  large  number  of  theatres,  hotels,  and  other 
places.  The  appellant  oorenaated  to  pay  by 
quarterly  inatalments  the  i^htht-I  sum  of  111.  Ss. 
per  line,  the  minimum  amount  to  be  payable 
being  calculated  on  the  rent  of  forty-fire  linea, 
being  5061.  Ss.  per  annum.  The  agreement  waa 
to  be  in  force  for  ten  years,  and  thereafter  from 
year  to  year  determinable  by  either  party  on  three 
months'  notice.  Held,  that  neither  of  these  in- 
struments was  a  lease  or  tack,  but  that  they  were 
aeonrities  for  the  payment  of  sums  of  money  at 
stated  periods  for  an  indefinite  period,  and  were 
therefore  chargeable  with  stamp  dul7  at  the  rate 
of  it.  td.  for  every  51.  payable  by  the  appellamts 
in  each  case.  (Sweetmeat  Antomatia  OeliTcry 
Company  Limited  e.  Commissioners  of  Inland 
Berenue :  Jones  V.  Same.) page  "KS 

STATUTES  OP  LIMITATION. 
Legacy  chaiired  on  a  contingent  reversionary 
interest  in  real  estate— "  Present  right  to  receiTe'' 
— Beal  Property  Limitation  Act  1874— Effect  of 
charge — Bemedy  by  mortgage  and  sale — ^Bijght  of 
foreclosure.  D.  O.,  who  di^  in  1823,  by  hu  will 
devised  his  real  eatate,  anbject  to  certain  truafa 
for  the  benefit  of  M.  H.  P.  during  her  life  (in  tiie 
events  which  happened),  to  the  four  children  (i 
E.  0.  in  equal  anaies  aa  tenanta  in  common  in 
fee  simple.     M.  H.  P.  died  in  1893.    E.  O.  the 

?ounger,  one  of  the  children  of  E.  C,  who  died  in 
851,  by  his  will  charged  his  debts  on  his  real 
eatate,  and  devised  his  real  estate  and  his  interest 
under  the  wUl  of  D.  O.  to  his  wife  H.  O.  for  life, 
and  after  her  death  he  charged  the  same  with  a 
sum  of  8000{.,  which  he  bequeathed  to  his  four 
children  in  equal  shares.  M.  O.  died  on  the 
loth  Feb.  1880.  In  this  year  18i4l.  was  paid  to 
each  of  the  four  children  on  account  of  their 
respective  legacies  of  2000{.  No  steps  were  taken 
to  realise  the  teatator'a  intereat  nnder  the  will 
of  D.  O.,  nor  waa  any  further  payment  or 
acknowledgment  made  in  respect  of  these 
legacies.  Held,  that  the  "present  right  to 
receive  "  the  SOOOt.  accrued  in  1880  ;  that,  on  the 
authorities,  the  charge  created  by  the  will  of 
E.  O.  the  younger  gave  a  remedy  by  sale  or  mort- 
gage, and  not  by  foreclosure,  and  Uiat  the  period 
of  limitation  waa  therefore  defined  by  eeet.  8 
(and  not  by  sects.   1   and  2)   of  the  Beal  Pn>- 

Serty    Limitation  Act  1874.      (Re  David  Owen, 
eceaaed.)         182 

Mortgage  to  bnilding  society — Subsequent  equitable 
mortgages— Priority— First  mortgage  paid  off  and 
mortgage  deed  friven  up  to  mortgagor  with  statu- 
tory receipt  indorsed  — Xo  principal  or  interest 
ever  paid  or  acknowledgment  ^ven  to  saoond 
mortgagee— Right  to  land  extinf^nished — Action 
by  third  mortgagee  to  enforce  hia  aecnritv. — The 
first  defendant,  who  had  mortgaged  certain  here- 
ditaments to  a  building  society,  subsequently 
in  Sept.  1S74  gave  a  mortgage  in  the  form  of  a 
first  mortgage  of  the  same  property  to  P.  to  secure 
a  sum  of  money  advanced  out  of  funds  belonging 
to  P.  as  a  trustee  for  the  other  defendants,  who 
were  the  wife  and  children  of  the  fir«t  defendant. 
In  1S77  the  mortg^agor  gave  an  equitable  mortgage 
on  the  same  property  to  a  bank.  The  princi|»l 
and  interest  secart-d  by  the  first  mortgage  to  the 
building  society  baring  all  been  paid  off,  the 
society  in  May  l^^u  save  up  the  mortgage  deed 
t  >  the  mortgagor  with  the  statutory  receipt  in- 
dorsed on  it.  In  I^«<0  the  plaintiff,  having  paid 
off  to  the  bank  the  sum  owiac>  thea  on  weir 
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eqniiable  mortgage,  reoeived  from  them  the  title 
deeds  the;  had  held,  and  from  the  mortgagor  a 
deed  purporting  to  be  a  first  mortgage  on  the 
auae  property.  P.  died  in  1890,  and  in  Jnne 
1893  h'8  exeoator  exeonted  to  the  defendants,  F.'s 
tliree  eatuia  que  iruat,  a  oonTeyanoe  of  the  same 
property  nnder  the  mortgage  of  1874;  bnt  it 
appeared  by  the  reoitalg  that  no  principal  or  inte- 
iwt  had  eTor  been  paid  nnder  that  mortgage,  and 
it  speared  at  the  trial  that  no  aoknoWledgment 
d  tbe  mortgagee's  title  had  ever  been  given  nntil 
after  the  expiration  of  the  etatntory  period.  The 
snrlgagor  had  been  in  possession  thionghont. 
The  plaintiff  brooght  an  action  to  enforce  his 
nortgage  against  the  land  and  the  mortgagor,  and 
ilio  against  the  three  other  defendants  who 
elsined,  under  the  mortgage  to  P.  in  1874,  to  be 
entitled  to  a  oharve  on  the  land  in  priority  to  the 
pliintiff.  Held,  uiat  the  mortgagor  haying  been 
in  poeseeeion  of  the  property  thronghont,  P.  (or 
tluee  olaiming  nnder  ium)  oonid  at  any  tiiae 
before  the  completion  of  the  statntory  period, 
notwithstanding  the  existence,  daring  the  earlier 
nit  of  such  period  of  a  prior  legal  mortgage, 
We  brooght  a  foroloBore  action,  and  sncn  an 
Minm  being  an  action  to  recover  land  within  the 
■esniigof  the  aulier  prorisions  of  the  Act  of 
it  4  Will.  4,  c.  27,  the  case  conseqnenUy  fell 
■itldn  the  scope  of  sect.  34  of  that  Act ;  and 
Held  aeoordingly,  that  (under  that  section)  the 
■tstotory  peri^  having  expired  withont  any  pay- 
mest  of  principal  or  interest  having  been  made, 
or  uy  acknowbdgment  of  the  mortgagee's  title 
given,  not  only  was  the  mortgage's  remedy 
•gainst  the  land  barred ;  bnt  his  interest  in  it 
na  extjngnished  (and  could  not  therefore  be 
lerivsd  by  a  subsequent  acknowledgment  by 
the  mortgagor),  and  that  upon  such  extinguish- 
Beat    the    legal    estate    vested    in    the    mort- 

X,  and   from    him   passed  to    the    plaintiff 
the  snbseqnent  deeds.    (Kibble  v.  Fair- 
tions.)    .page  756 

^<i*nal  Ktion — Debt  due  from  foreign  ambassador 

— BecsQ  of    ambassador — Aoomal    of   cause    of 

xiiiaiL— A   writ    cannot   be   issued  against    the 

sabaaeador  of  a  foreign  State  accredited  to  the 

Sovereign  of  this  country  while  he  is  so  accredited, 

or  vbile  heremains  in  this  conntry  for  a  reasonable 

Ptriod  after  he  haa  presented  his  letters  of  recall, 

ud  tbe  Statute  of  Limitations  (21  Jao.  1,  o.  16) 

does  not  begin  to  ran  against  his  creditors  during 

tbat  time.    The  provisiona  of  Order  XI.,  which 

enable  a  plaintiff,  with  leave,  to  issue  a  writ  for 

urviee  oat  of  the  jarisdiotion,  do  not  affect  the 

?n>visioiis  of  sect.  19  of  4  &  5  Anne,  c.  16,  which 

enable  a  plaintiff,  when  a  defendant  is  beyond  the 

seas  when  tiie  caose  of  action  accrues,  to  bring 

Us  action,  after    the  defendant    haa    returned, 

within  the  time  limited  by  the  Statute  of  Limita- 

tioBa  (21  Jao.  1,  o.  16).    (Sloanrua  Bey  v,  Gadban 

»nd  others.)     51 

«»1  property  —  Tenant  at  will  —  Entry  on  land 
under  building  agreement — Agreement  to  take  a 
l«ue— Implied  trust.— In  1790  the  trustees  of  the 
lisiqaia  Camden  entered  into  a  bnilding  agree- 
MBt  with  certain  persona  aa  to  a  piece  of  land 
■nCWmden  Town,  and  these  persons  entered  into 
('■Hsaion  of  tbe  land  under  the  agreement.  By 
'■Ins  Sfrreement  they  agreed  to  develop  the  Umd  as 
>  bnilding  estate,  and  the  trustees  agreed  that,  as 
t^  bouses  were  built,  they  would  grant  leases  of 
sbem  for  the  residue  of  the  term  of  ninety-nine 
;ean  bom  1790.  By  these  leases,  a  certain  agreed 
Mount  of  noond  rent  was  to  be  secured  to  the 
^■tses.  Houses  were  accordingly  built ;  but 
*Mathe  agreed  amount  of  rental  had  been  secured 
tetiie  trustees,  no  leases  of  the  houses  afterwards 
(Netsd  were  in  fact  made.  The  plaintiff,  who 
5M  the  successor  of  tbe  persons  who  had  entered 
"fr  possession  of  the  land  in  1790  under  the 
■^eemeut,  so  f ar  as  concerned  two  houses  as  to 
whidt  no  lease  had  in  fact  been  made,  remained 
a  possession  till  1890,  when  the  defendants, 
the  iuecessors  of  the  trnatee  of  1790,  resumed 
possession.     Neither    he,    nor   his  predecessors, 


ever  paid  any  rent,  nor  gave  any  acknow- 
led^ent  of  title  to  the  trustees  of  1790  or 
their  successors.  In  an  action  to  recover 
possession  of  the  two  houses,  he  contended 
that  he  and  his  predecessors,  having  been 
tenants  at  will  within  sect.  7  of  3  &  4  Will.  4, 
o.  27,  were  entitled  to  the  fee  simple  nnder 
that  statute.  Held,  that  the  title  of  the  defen- 
dants to  the  two  houses  in  question,  had  not  been 
barred  by  the  statute.  (Warren  v.  Murray  and 
others.)      page  458 

STOCK  EXCHANQE. 

Principal  and  agent — Broker  and  client — Ontside 
broker — ^Bonnin^  stock  against  client — Differences 
— No  contract  with  third  party. — In  an  action  by 
an  ontside.  broker  against  a  client  to  reoover  the 
balance  of  account  for  stocks  and  shares  alleged 
to  have  been  bought  and  sold  for  him,  it  appeared 

.  as  to  part  of  such  stocks  and  shares  that  the 
broker  appropriated  certain  stocks  that  he  already 
held  to  toe  client's  account,  without  the  latter' s 
knowledge.  Held,  that  there  had  been  no  con- 
traota  made  by  the  broker  with  a  third  party  for 
the  client's  benefit,  and  that  therefore  the  broker 
could  not  recover  differenoes  or  commissious  in 
respect  of  snch  shares.  Farther,  aa  to  other 
stocks  and  shares  it  appeared  that  the  broker 
after  buying  them  for  the  client  resold  them  with- 
out the  latter'a  knowledge,  and  subsequently 
bonght  them  back  again,  bnt  oharged  the  client 
with  the  differences,  en  though  such  stocks  had 
been  kept  open  on  his  account,  and  it  waa  held 
that  no  real  continuing  contracts  had  been  in 
existanoe  for  the  benefit  of  the  client,  and  coase- 
quently  no  real  differences  had  ariaen  which  the 
broker  was  entitled  to  recover  from  the  client. 
(Skelton  i».  Wood.) 616 

STJBVETOE  OF  HIGHWAYS. 

Debts  contracted  on  behalf  of  parish  by  predecessor 
— Liability. — The  plaintiffs  brought  an  action  for 
tbe  price  of  certain  slag  sold  and  delivered  to  one 
W.  H.,  then  a  snrveyor  of  highways,  for  the 
purpose  of  repairing  roads.  W.  H.  remained 
snrveyor  until  his  death,  at  which  time  he  had  in 
his  hvida  moneys  of  the  parish  mors  than  sofBoient 
to  defray  the  debt,  but  his  estate  was  found  to  be 
insolvent.  "The defendant  was  appoiutel  surveyor 
in  succession  to  W.  H.,  and  the  plaintiffs  then 
sought  to  recover  the  debt  from  him.  Held,  that 
no  action  would  lie.  (Frodingham  Steel  and  Iron 
Company  v.  Bowser.)    433 

TENANT  FOB  LIFE  AND  BEMAINDEEMAN. 
Capital  and  income — Option  to  trustees  of  will, 
shareholders  in  a  company,  to  take  half  of  a  divi- 
dend in  new  shares — Application  of  proceeds  of 
sale  of  such  shares. — F.  M .  by  his  will  gave  all 
his  property  to  trustees  upon  trust  to  sell  the 
same  and  invest  the  prooeeda  of  sale,  and  pay  the 
income  thereof  to  hu  wife  during  life  or  widow- 
hood, and  after  her  death  to  divide  the  oorpns 
between  the  persona  therein  mentioned,  with 
power  to  postpone  conversion.  The  testator  at 
the  time  of  his  death  in  1889  was  the  registered 
holder  of  twenty  ordinary  shares  in  a  company. 
In  1883,  in  pursuance  of  special  resolutions,  the 
directors  offered  to  shareholders  a  number  of 
ordinary  shares  of  the  value  of  lOt.  on  which 
21.  lOf.  waa  to  be  paid,  and  proposed  to  iasne 
dividend  warrants  for  one  half  the  dividend  then 
about  to  be  declared,  with  the  consent  of  the 
shareholders  to  apply  the  other  half  in  the  pay- 
ment of  the  21, 10s.  per  share  on  the  new  issue,  or 
to  pay  it  in  cash  to  the  shareholders  who  declined 
the  allotment.  The  allotment  offered  to  the  trus- 
tees of  the  testator's  will  waa,  asoording  to  the 
quotations  at  the  time  of  the  allotments,  worth 
19i.  lOa.,  being  a  premium  of  172.  They  treated 
it  as  the  property  of  the  tenant  for  life  and  re- 
nounced their  right  in  her  favour.  Aocordingly 
fourteen  shares  were  allotted  to  her.  After  the 
death. of  the  tenant  for  life  these  new  shares  were 
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■old.  Held,  on  the  faoU,  that  the  oompany 
intended  to  distribnte  ita  aocnmulated  profits  in 
dividends  so  far  as  the  special  resolntions  par- 
ported  to  sanction  snch  a  dirision ;  that,  on  the 
principle  of  Rowley  t.  L'nwtn  (2  K.  &  J.  138),  the 
proceeds  of  sale  of  the  new  shares  onght  to  be 
applied  in  payment,  first,  of  the  dividend  to 
which  the  tenant  for  life  was  entitled,  and  the 
balance  ought  to  be  applied  ae  capital  moneys 
of  the  trust.  (Be  Peter  Malam ;  Malam  v. 
Hitohens  ) po^e  655 

TITHE. 
Bedemption  money  and  expenses — Jnrisdiotion  of 
County  Court. — The  County  Court  has  now,  since 
the  Tithe  Act  1^1,  jurisdiction  to  hear  and  deter- 
mine applications  for  redemption  money  and 
expenses  incident  to  the  redemption  of  a  tithe- 
rentoharffe.  (Bee.  v.  His  Honour  Judre  Paterson 
and  Clarke.)     671 

TRADE  NAME. 
Avoidance  of  registration  as  trade  mark — Bight  to 
re«train  manufacture  of  similar  article  under  the 
same  name— Limits  of  right  to  name  apart  from 
registration— Form  of  injunction. — ^The  plaintiff 
and  his  predecessor  in  title  had  for  thirty-four 
years  manufactured  and  sold  a  sauce  called 
"  Yorkshire  Belish,"  which  name  was  conspicuous 
on  the  wrappers  of  the  bottles  of  sauoe.  In  1884 
the  plaintiff  registered  the  words  as  a  trade  mark, 
having  previously  successfully  restrained  their 
user  in  connection  with  sauces  not  made  by  him. 
In  1893  the  defendants  obtained  an  order  removing 
the  mark  from  the  register.  Until  Nov.  1893 
there  had  been  no  other  sauce  of  the  same  name, 
but  the  defendants  then  commenced  to  sell  a  sauoe 
called  "Yorkshire  Bnlisb."  The  plaintiff  there- 
upon brought  an  action,  and  m  ved  in  it  to 
restrain  the  defendants  from  passing  off  sauce  not 
of  the  plaintiffs  manufacture  as  the  pliuntiff's 
goods  by  the  term  "  Yorkshire  Belish  "  or  other- 
wise. The  labels  of  this  sauoe  did  not  in  general 
resemble  the  plaintiff's,  and  analysis  showed  the 
two  sanoes  to  be  quite  different.  The  Comrt  found 
that  dealers  previous  to  the  appearance  of  the 
defendants'  sauce  knew  that  "  Yorkshire  Belish  " 
was  made  by  the  plaintiff,  and  was  of  opinion  that 
an  unwary  purchaser  might  have  taken  the  defen- 
dants' label  for  anewoneof  the  plaintiff's.  Held, 
that,  aooording  to  Reddaway  v.  Bentham  Hemp 
Spinning  Company  (67  L.  T.  Bep.  301 ;  (1892) 
2  Q.  B.  ra9),  an  injunotion  could  be  obtained  with- 
out proving  fraud  if  the  plaintiff  showed  (as  in 
the  opinion  of  the  oourt  he  had  shown)  that 
"  Yorkshire  Belish  "  meant  a  sauoe  manufactured 
by  him  aa  distinguished  from  that  made  by  otliers, 
and  that  the  defendants  so  described  their  sauoe 
as  to  be  likely  to  mislead  purchasers  ;  that  the 
defendants  had  not  taken  such  precautions  as 
were  incumbent  on  them  by  the  deoision  In  Seixo 
r.  Provesende  (14  L.  T.  Bep.  3U  ;  1  Ch.  App.  192) 
and  other  oases.  An  injunction  was  therefore 
nanted,  following  the  form  approved  by  Lords 
Watson  and  Macnsghten  in  Montgomery  v. 
Thompson  (64  L.  T.  Bep.  750,  751 :  (1891)  A.  C. 
221-224) .  (Powell  V.  Binningham  Vinegar  Brewery 
Company.) 393 

TBAMWAY. 
Purchase  of  undertaking  by  looal  authority — Terms 
of  purchase — Valuation  of  tramway. — By  sect.  43 
of  the  Tramways  Act  1870,  which  was  incorpo- 
rated in  the  private  Aot  of  the  Scotch  appellant, 
oompany,  and  was  re-enacted  in  the  private  Aot  of 
the  London  oompaay  (33&  34  Vict.  o.  dxxi.,  ■.  44), 
it  was  provided  that  the  looal  authority  might, 
after  the  expiration  of  twenty-one  yeara  from  the 
passing  of  the  Act,  by  notice  in  writinc,  require 
the  oompany  tosell  to  them  their  undertMangnijon 
terms  of  paying  to  them  the  then  value  (exolnsive 
of  any  allowanoe  for  paat  or  future  profits  of  the 
undertaking,  or  any  oompensation  for  compulsory 
sale,  or  other  consideration  whatsoever),  of  the 
tramway,     and    all    lands,    buildings,      works. 


materials,  and  plant  of  the  oompany,  saoh  v«lae, 
in  caee  of  difference,  to  be  determined  by  a  referee 
nominated  by  the  Board  of  Trade.  Held,  th&t  the 
value  of  the  tramways  must  be  meaanred  by  the 
cost  of  construction  at  the  date  of  the  sale,  snbject 
to  a  pr'per  deduction  for  depreciation,  not  on  the 
basis  of  a  rental  valuation.  (Edinburgh  Street 
Tramways  Company  v.  Lord  Provost  of  Edin- 
bnrgh  uid  others ;  London  Street  Tramways  Com- 
pany t>.  London  County  Cnuaoil.)     page  301 

TEtrST. 

Investment — Insufficient  security — Solicitor  acting 
for  mortgagor  and  mortgagee  —  Trust  money 
handed  to  sulicitor  as  agent  for  the  purpose  of 
obtaining  title  deeds— Liability  of  solicitor. — A 
solioitor  anted  both  for  mortgagor  and  mortgagee 
in  reapect  of  an  improper  inveatment  of  trust 
funds  on  mortgage  of  property  which  turned  out  to 
be  an  insufficient  security  for  the  money  advanced. 
The  solicitor  introduced  the  security  to  the  notice 
of  the  mortgagee,  who  was  aUo  the  truatee  of  the 
tmat  f  ends,  but  did  not  advise  the  trustee  as  to 
the  propriety  or  aafficien«y  ot  the  security  ;  and 
the  trustee  in  making  the  advance  acted  upon 
his  own  judgment.  After  the  advance  had  been 
decided  upon,  a  cheque  for  the  amount  of  the 
mortgage  money  was  handed  by  the  trustee  to  the 
solicitor  for  the  purpose  of  pa>  ing  it  to  the  mort- 
gagor's bankers  with  whom  the  title  deeds  of  the 
property  had  been  deposited  aa  aecnrity  for  a 
temporary  loan  to  the  mortgagor,  and  obtaining 
the  title  deeds  from  them ;  but  the  solicitor  paid 
the  cheque  into  the  bank  of  his  firm  to  the  firm's 
account,  and  on  the  following  morning  called  at 
the  mortgagor's  bank,  paid  in  a  cheque  of  hi«  firm 
for  the  amonnt  of  the  mortgage  money,  and 
received  the  title  deeds  from  the  bank.  Held, 
that  the  solioitor  was  not  liable  to  make  good  the 
loss  of  the  trust  funds  ocoaaioned  by  the  improper 
investment.    (Brinaden  v.  WiUiama.)    177 

TEUSTEE. 

Breanh  of  trust — Equitable  mortgage — Consent  of 
tenants  for  Ufe — Married  woman  restrained  from 
antioipating — Assignee  of  life  interest — Beplaoe- 
ment  of  trust  funds — Impounding  life  interests  of 
beneficiaries — Equities. — The  effect  of  the  Trustee 
Aot  1888  is  not  to  curtail  the  previously  existing 
rights  and  remedies  of  trustees,  but  to  enlarge 
the  power  of  the  oourt.  The  equity,  tiierefore, 
of  trustees  to  impound  the  me  interest  of 
a  beneficiary  who  has  instigated  a  breach  of 
trust  exists  as  much  since  the  Trustee  Act  1888 
as  before,  and  will,  in  a  proper  case,  be  enforced 
by  the  court  as  against  the  assignee  for  value  of 
the  life  interest  of  snch  beneficiary..  But  where  a 
married  woman,  entitled  for  her  separate  use  for 
life,  with  a  restraint  on  anticipation,  has,  at  Vhe 
instigation  of  her  huaband,  consented  in  writinf; 
to  what  ahe  believed  to  be  a  mere  change  of 
inveatment,  but  which  was,  in  fact,  a  breach  of 
trust,  the  Court  will  not,  in  the  exercise  of  its 
judicial  discretion,  order  the  removal  of  the  re- 
straint on  anticipation,  in  order  that  the  trustees 
may  impound  her  life  interest  to  indemnify  them-> 
selves  tor  replacing  the  trust  funds.  (Bolton  v. 
Curre.)       762 

Liveetment— Loan  to  firm — Payment  of  interest  by 
firm — Liability  of  partners — Statute  of  Limita- 
tions (21  Jao.  1,  c.  16) — Meroantdle  Law  Amend- 
ment Aot  1856  —By  hia  will,  dated  in  1870,  a 
testator,  who  died  in  that  year,  empowered  his 
trustees  to  invest  certain  moneys  by  placing  the 
same  "  on  deposit  in  the  handa  of  the  firm  of  B., 
T.,  and  Co.,  abonld  they  be  willing  to  receive  it, 
at  interest  :"  but  if  not,  then  upon  the  usual 
■eouritiea,  with  liberty  '  to  call  in,  vary,  and 
tianapoee  inveatmenta."  At  the  date  of  the 
testator'a  death  a  conaiderable  aum  belonging  to 
him  waa  on  depoait  with  Uie  aaid  firm,  whichthen 
consisted  of  W.  and  H.  The  trustees  left  it  in  the 
hands  of  the  firm,  and  subsequently  added  other 
Boms  to  it.  H.  died  in  1875.  Later  on  in  the  same 
year  W.  admitted  two  new  partners  into  the  firm. 
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By  »  deadof  diwolnticm  d  April  1883,  W.  rctited 
from  the  paitnenhip  hj  arrangement,  and  the 
axtitJTiiiitig  partners  agreed  to  pay  the  debts  and 
liabilitieB  of  the  firm,  inolading  the  debt  dne  to 
the  teataior's  tmatees.  Down  to  Uaroh  1891  the 
eantmning  partners  paid  interest  on  the  debt,  in 
the  name  of  the  firm  of  B.,  T,,  and  Co.,  to  the 
person  beneficially  entitled.  An  action  was 
DiODght  by  the  beneficiaries  under  the  will  to 
liaT«  the  moner  restored.  Held,  that  W.  was 
liable  forfhe  debt  dne,  the  oase  being  taken  out  of 
the  Stafaite  of  LimitationB  by  the  payment  of 
iBterest  by  the  firm  after  W.'s  retirement  there- 
bom.    (Be  Xnoker ;  Tucker  v,  Tnoker.) page  453 

VKNBOB  AND  FUBCHASEB. 

Conditions  of  sale — Delay  in  oompletion  of  pnrchase 
— Wilfol  default  of  Tenders — Interest  on  unpaid 

Snrehase  money — Compensation  to  purchaser  for 
day  in  completion. — Mortgagees  acting  under 
their  statutory  power  of  sale  entered  into  a  oon- 
tzaat  for  the  sale  of  property,  partly  freehold 
and  partly  copyhold,  subject  to  the  conditions 
that,  if  from  any  canse  whatever  other  than 
wilfnl  default  on  the  part  of  the  vendors,  com- 
pletion should  be  delayed  beyond  the  89th  Sept. 
1893,  the  purchaser  should  pay  interest  on  the 
anpttid  purchase  money  from  that  day  until  the 
day  of  actual  completion,  and  that  the  purohaaer, 
paying  her  pnrohsM  money,  should  be  entitled  to 
poeussion  bom  the  29th  Sept.  1893.  On  the  15th 
Sept.  the  purchaser  discovered  from  a  search  of 
the  oonrt-rolls  of  the  manor  that  neither  the 
Tandors  nor  their  mortgagor  had  bem  admitted  to 
tiia  copyhold  portion  ofthe  property,  and  required 
the  venidors  to  procure  admittance  so  that  she 
mi^t  obtain  the  legal  estate  therein.  Corre- 
spondanae  followed  ;  and  it  was  not  until  the  10th 
OeL  that  the  vendins  took  steps  to  obtain  admit- 
tuna,  and,  owing  to  differences  with  the  steward 
ot  Ihe  manor,  their  admittance  did  not  take  place 
mrtO  tha  14th  Deo.  Meanwhile  the  vendors  had 
rafnssd  the  purchaser's  offer  to  oompleta  on  the 
vendots  giving  an  undertaking  to  get  themselves 
admitted  so  that  the  purchaser  might  be  admitted 
CB  their  sunender,  and  had  refused  to  permit  the 
paiehaaer  to  enter  into  possession  until  com- 
pletion took  place,  thereby  causing  her  inoon- 
venianfle  and  loss.  The  purchaser  hsid  on  the  29th 
Dee.  1893  depoeited  the  unpaid  purchase  money  at 
a  bank  and  given  notice  to  the  vendors  that  she 
should  refnse  to  pay  interest  thereon  and  also  should 
elaim  oompensation  for  the  delay.  Completion 
actually  took  place  on  the  17th  Jan.  1894.  On  a 
SBinmons  under  the  Vendor  and  Purchaser  Act 
1874 :  Held,  that  the  deUy  up  to  the  17th  Deo. 
1893  was  caused  by  wilful  default  on  the  part  of 
the  -vendors,  and  the  purchaser  was  liable  to  pay 
intarast  only  from  that  day  to  the  day  of  sctuiu 
oomplatim,  but  that  the  compensation  claimed  by 
the  purchaser  oonld  not  be  recovered  on  a 
anjnmons  under  the  Vendor  and  Purchaser  Act 
1874l    (Its  unison  and  Stephens' Contract.) 388 

flpaailla  performance — ^Bescission  of  contract — Con- 
ditiom  empowering  vendor  to  rescind  if  purchaser 
inaiats  on  requisition  or  objection — Purchaser 
kept  in  suspense  as  to  rescission  while  vendor 
le^otiating  with  alternative  purchaser. — A  vendor 
ii  in  every  case  bound  to  exert  himself  in  good 
faith  and  with  due  diligence,  so  that  the  contract 
Bey,  so  far  as  ha  is  oonoerned,  be  carried  out  at 
the  date  fixed  for  completion,  and  if  he  has  shown 

at  of  good  Uith  and  of  dne  diligence,  he  cannot  . 

iperly  say  that  at  the  date  fixed  for  completion 
I  was  able,  ready,  and  willing  to  can^  out  the 
ooDtraet  on  his  part.  The  purchaser  is  entitlad 
to  aay  that  the  vendor  cannot  pli»  fast  and  loose 
with  the  oontraot  and  yet  hold  the  purchaser 
bomid;  for,  even  where  time  cannot  be  said 
atriefly  to  M  of  the  essence  of  the  contraot,  a 
vandor  cannot  be  allowed  wilfully  and  for  his  own 
purpaaaa  ontaida  the  oontraot,  to  prevent  oom- 
riatton  on  the  day  fixed,  and  then  to  say 
that  tiia  dal^y  was  not  essential,  and  that  he 
ought  to  be  allowed  to  complete  at  such  later 

f 


time  as  may  be  convenient  to  him.  (Smith  v. 
Wallace.) page  814 

Summons  for  return  of  deposit — Sale  by  auction — 
Condition  precluding  inquiry  or  objection  as  to 
prior  title  whether  appearing  in  abstraot  or  not — 
Defect  in  prior  title  disoovered  by  purchaser 
aUunde — Purchaser  precluded  from  objeoting  in 
respect  of  defect. — A  purchaser  of  real  estate  at 
pnblio  auction  paid  a  deposit  on  the  purchase 
money,  and  signed  an  agreement  to  complete  the 
purchase  according  to  the  conditions  of  sale,  the 
third  of  which  provided  that  the  title  should  com- 
mence with  a  conveyance  on  sale  of  a  certein  date, 
and  that  the  prior  title  whether  appearing  in  any 
abstracted  document  or  not  should  not  be  required,, 
investigated  or  objected  to.  The  purchaser  after- 
wards discovered  aliunde  what  he  regarded  as  a 
serious  defect  in  the  prior  title ;  but  it  was  not 
suggested  that  the  alleged  defect  was  known  to 
the  vendor  when  framing  the  conditions  of  sale. 
On  a  summons  under  the  Vendor  and  Purchaser 
Act  1874  for  a  declaration  that  the  vendors  had 
not  shown  a  good  title  to  the  property,  and  for  an 
order  for  repayment  of  the  deposit  with  interest 
and  costs :  Held,  that  the  purchaser  was  i>re- 
eluded  by  the  third  condition  of  sale  from  making 
any  objeotiou  in  respect  of  the  alleged  defect  in 
the  prior  title,  and  that  the  summons  must  be 
dismissed.  {Be  National  Provincial  Bank  v. 
Marsh.)      629 

Title — "Bentohat^" — Land  and  easement  pur- 
chased from  limited  owner — Perpetual  rent  pay- 
able by  a  corporation — Ch^we  on  rates  leviable 
by  corporation — lands. — Whenever  a  rent  is 
reserved  up<«  the  sale  of  land  to  promoters, 
under  seot.  10  of  the  Lands  Clauses  Consolidation 
Act  1845,  that  rent  becomes  ipso  f<ieto  charged 
upon  the  rates  and  tolls  by  sect.  11.  When  land 
is  sold  reserving  a  rent,  that  rent  may  properly  be 
called  a  rentehuve,  even  if  it  is  in  law  a  rent-seek, 
as,  by  virtne  of  40eo.  2,  c.28,  s.  5,aright  of  dis- 
tress has  beoome  inoident  to  it.  {Be  hoii  Qarud 
and  Beeoham's  Contraot.) 273 

Title — Voluntary  deed — Subsequent  sale  for  value 
by  voluntary  e[rantee — Bequisitions — ^Bepndiation 
of  title — Speoiflo  performance — 13  Eliz.  c.  5— 
27  Elix.  o.  4. — The  mere  existence  of  a  volontscy 
deed  in  the  title  of  vendor  is  not,  of  itself,  anffl- 
cient  to  justify  a  purchaser  in  repudiating  the 
contract  directly  he'  discovers  that  fact.  (Noyes 
V.  Paterson.)    3S8 

VESTEY. 
Improper  expenditure  of  rates — Obteining  decision 
rale^  point  as  to  righte  of  water  company — 
Advising  resistance  to  legal  charge — Injunction. 
(Attomey-Qaneral  v.  The  Vestry  of  Camber- 
waU.) 47S 

VOLTTNTABY  SETTLEMENT. 

Construction — Ontt  to  children  as  a  class — Period  for 
ascertaining  class. — By  a  voluntary  settlement  the 
setUor  covenanted  to  pay  to  trustees  a  fund  to  be 
held,  in  default  of  appointment  by  the  settlor, 
upon  trust  to  divide  the  same  among  the  children 
of  A.,  who,  being  a  son  or  sons,  should  attain 
twenty-one,  or,  being  a  danghter  or  daughters, 
should  attain  twenty-one  or  marry,  to  the  intent 
that  the  fund  should  be  in  addition  to  the  portions 
provided  for  such  children  by  a  previous  settle- 
ment, under  which  all  the  childron  of  A.,  who, 
being  sons,  should  attain  twenty-one,  or  being 
daughters  should  attain  that  age  or  marry,  woora 
be  entitled  to  take  subject  to  any  appointment  by 
A.    The  settlor  died  without  exercising  his  power 

.  of  appointment,  and  the  sum  was  duly  paid  to 
the  trustees  of  the  voluntary  settlement.  Two 
children  of  A.  had  attained  twenty-one,  and  A. 
was  living  and  might  have  more  children.  Aa 
originating  summons  was  taken  out  for  the  deter- 
mination of  the  question  whether,  under  tine 
voluntary  deed,  only  those  children  of  A.  who 
were  living  when  the  first  attained  twenty-one 
were  entitled  to  the  fund,  or  whether  any  fotara 
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•hildren  of  A.,  who  migfht  be  bom,  wonld  be 
entitled  to  share  in  it.  Held,  that  only  those 
children  of  A.  who  were  lirinK  when  the  first 
attained  twenty-one  were  entitled  to  the  fund. 
(Se  Knapp  ;  Knapp  t).  Vaasall.) page  625 

WABBANTY. 

Wananty  KJyen  in  error  to  another's  agent  — 
Damage— Bi(^ht  of  prinoipal  to  ane  the  warrantor. 
— The  plaintiflFs  entered  into  a  oontraot  with  the 
defendant  to  snpply  the  defendant's  ship,  then  at 
Newcastle,  New  Sonth  Wales,  with  ooal.  The 
plaintiffs  sent  a  telegram  from  London  to  their 
nonBe  in  Newcastle,  New  Sonth  Wales,  with  in- 
stmctions  as  to  drawing  npon  the  defendant  for 
the  price  of  the  ooal.  'The  telegram  contained  a 
code  word  "  jonmee"  which  meant  "after  this 
vessel  is  loaded  owners  order  her  to  proceed  to 
B."  By  a  mistake  in  the  transmission  of  the 
telegram,  the  code  word  "jonnce"  was  sabsti- 
tnted  for  "  jonmee."  "  Jonnce  "  meant  an  order 
to  proceed  to  C.  The.plaintiifB'  honse  in  New- 
castle informed  the  master  of  the  ship  of  the 
iostmotions  they  had  received.  The  master 
donbted  the  aconracy  of  the  instmctions,  and  the 
plaintiffs'  honae  gave  him  a  letter  confirming  the 
contents  of  the  telegram.  The  master  accordingly 
proceeded  with  the  ship  to  C.  The  result  of  the 
ship's  going  to  C.  instead  of  to  B.  was  a  loes  to 
the  defendant,  for  which  the  defendant  connter- 
olaimed  against  the  plaintiffs  in  an  action  by  the 
plaintiffs  for  the  price  of  the  ooal.  The  jnry  found 
that  the  master  acted  reasonably  nnder  the  circum- 
stances. Held,  that  the  letter  given  by  tiie  plain- 
tiffs  to  the  master,  though  a  warranty  to  the 
master  was  not  a  warranty  on  which  the  defendant 
could  sue  the  plaintiffs ;  that  on  the  finding  of  the 
jnry  the  defendant  had  no  right  of  action  against 
the  master,  and  could  not  therefore  claim  to  sue 
the_  plaintiffs  in  order  to  avoid  a  mnltiplicit]r  of 
actions ;  that  the  plaintiffs  had  not  by  me  giving 
of  the  letter  constituted  the  master  their  agent. 
(Brown  V.  Law.)      770 

WATKB. 

Subterranean  springs — Interference  with  flow  of 
water— Tunnel  for  draining  mine— ifaia  fides— 
Indirect  motive — Works  undertaken  for  purpose 
of  extorting  compensation. — The  plaintiffs  were 
owners  of  waterworks,  purchased  by  them  from  a 
company  which  had  constructed  the  waterworks 
under  the  powers  of  a  special  Act  authorising  the 
company  to  take  the  water  from  certain  specified 
springs.  Sect.  48  prohibited  any  person  other  than 
the  oompany  from  diverting,  altering,  or  appro- 
priating, in  an^  other  manner  than  by  law  they 
might  be  legally  entitled,  anjr  of  the  waters  sup- 
plying or  flowing  from  the  springs,  or  from  sinking 
any  well  or  pit,  or  doing  any  act,  mattor,  or  thing 
whereby  the  watora  of  the  springs  might  be  drawn 
off  or  diminished  in  (quantity.  There  was  no  pro- 
vision for  compensating  landowners  whose  rights 
might  be  affected  by  the  section.  The  company 
had  appropriated  the  wator  of  the  springs,  and 
the  plaintiffs  continued  to  do  so.  The  defendant, 
who  owned  land  adjoining  the  springs,  proposed 
to  constmct  on  his  own  land,  an  underground 
drift  or  tunnel,  the  effect  of  which  would  be 
seriously  to  dimmish,  if  not  to  cut  off  entirely  the 
flow  of  wator  at  the  springs.  His  professed 
object  was  to  drain  some  beds  of  stone  lying  under 
his  land,  so  that  he  might  be  able  to  work  them. 
The  evidence  showed,  however,  that  he  was  not 
acting  bond  fide,  and  that  his  real  object  was  to 
force  the  plaintiffs  to  oompensato  him.  Held 
(reversing  the  decision  of  North,  J.,  that  what 
the  defendant  proposed  to  do  would  not  be  in 
breach  of  his  legal  rights,  and  that  therefore 
no  injunction  could  be  granted  to  restrain  him. 
But  held  (affirming  the  decision  of  North,  J.), 
that,  even  if  the  defendant  were  actuated  by  a 
malicious  or  improper  motive,  he  could  not  be 
interfered  with.  CThe  Corporation  of  Bradford  v. 
Kokles.) 319,  7»3 


WATKB  COMPANY. 
Fire-plugs— Cost  of  maintaining— Liability  of  local 
authority — Implied  request — ^Waterworks  Clauses 
Act  1847. — The  defendant  board  was  constituted 
in  1874,  and  as  the  urban  sanitary  authority  of  the 
district  had  the  control  and  management  of  the 
streets.  The  plaintiffs  under  the  powers  of  a 
special  Act  of  1852,  which  incorporated  the  Water- 
works Glauses  Act  1847,  had  before  1874  fixed 
certain  fire-plugs  in  the  district  and  had  since 
maintained  them,  and  now  brought  an  action  to 
recover  the  coat  of  such  maintenance  for  six  years 
prior  to  the  date  of  the  action,  alleging  that  they 
were  fixed  at  the  defendante  request.  It  was 
admitted  that  there  was  no  expreas  request,  but 
it  was  contended  that  a  requeat  ought  to  be 
implied  amongst  other  things  from  the  user  of  the 
plugs  by  the  defendante,  and  from  their  statutory 
duty  to  fix  and  maintain  plugs.  Held,  that  sect. 
66  uf  the  Public  Health  Act  1875  imposed  no  duty 
on  the  defendante  which  could  be  enforced  by  the 
plaintiffs  ;  that  "  such  fire-plugs  "  mentioned  in 
sect.  40  of  the  Waterworks  Clauses  Act  1847 
referred  to  fire-plugs  fixed  under  sect.  38  "  at  the 
request  of  the  town  commissioners  " ;  and  that 
there  was  nothing  in  the  evidence  upon  which 
the  court  ought  to  imply  any  such  request  by  the 
defendante,  or  any  agreement  between  the  plain- 
tiffs and  defendante  nnder  seot.  66  of  the  Public 
Health  Act  1875,  and  therefore  the  defendante 
were  not  liable.  (Grand  Junction  Waterworks 
Oompany  v.  The  Brentford  Local  Board.)     ...page  240 

WATEB  BATE. 

Nonpayment— Summons — Limitation  of  time. — It  is 
provided  by  JervU'  Act  (11  &  12  Vict.  c.  43)  that 
m  all  casee  where  no  time  is  already  or  shall  here- 
after be  specially  limited  for  m^Hyiy  a  complaint, 
upon  which  justices  have  authorily  to  nuue  an 
order  for  the  payment  of  money,  such  oomplaint 
shall  be  made  wiuiin  six  calendar  monfiis  from  the 
time  when  the  matter  of  auch  oomplaint  arose. 
Held,  that  the  above  proviaion  applied  to  a  oom- 
plaint made  against  tiie  respondent  for  the  non> 
payment  of  water  rates  more  than  six  months 
after  the  same  had  been  due  and  demanded.  (East 
London  Waterworks  Company,  apps.,  v.  Charles, 
resp.) aw 

Supply  for  domestic  purposes — Fixed  bath — Bight  to 
demand  supply  for,  without  extra  ohaige— ^[^in- 
beth  Watorworks  Act  1848,  sa.  37,38,  39.— The 
defendante,  a  water  oompany,  had  been  in  the 
practice  of  making  a  special  charge  of  10s.  per 
annum  for  the  supply  of  water  to  fixed  baths  in 
dwelling-houses  in  their  district,  their  Act  pro- 
viding tliat  they  could  make  a  special  agreement 
as  to  charge  in  the  case  of  water  supplied  "  for 
other  than  domestic  purposes,"  and  that  "a 
supply  of  water  for  domestic  purposes  "  should 
"  not  include  a  supply  of  wator  for  baths,  horses, 
cattle,  or  for  washing  carriages,  or  for  any  trade 
or  business  whateoever."  The  plaintiff,  who  had 
long  occupied  a  honse  in  the  district,  containing  a 
fixed  bath  supplied  with  water  from  the  dann- 
dante'  main,  bttA  until  reoentiy  paid  tiie  charge 
of  108.  per  annum,  but  now  refused  to  do  so,  or  to 
sever  the  connection  between  his  batii  and  the 
main,  contending  that  he  was  entitied  to  the 
supply  upon  payment  of  the  ordinair  rate  for 
water  for  domestic  purposes.  Held,  uiat,  npon 
the  proper  construction  of  the  Act,  the  supply  of 
water  to  the  fixed  bath  was  "for  other  than 
domestic  pnrpoeea."  (Walker  v.  The  Isunbetfa 
Waterworks  Company.)      w 

WATEBWOBKB. 
Stopcock  in  pavement  of  public  street  out  of  repsix 
— Power  in  water  company  to  repair  stopcock  and 
break  up  street  for  that  purpose — Dut^  in  oompany 
to  keep  stopcock  in  repair — Negligence. — The 
plaintiff  suffered  personal  injury  from  a  fall  oauaed 
by  tripping  up  over  the  cover  d  a  stopoook  which 
was  fixed  in  the  pavement  of  a  street  over  the 
servioe  pipe  whioh  supplied  water  from  the  main 
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of  »  WKter  oompaay  to  a  honae  in  th«  atreet.  This 
oomr  was  oat  <tf  npair,  and,  in  order  to  repair  it, 
it  would  hare  been  neoesaary  to  break  np  the 
Kxafmoe  of  the  street.  In  an  action  for  damaees 
■ninat  the  water  oompany,  the  Jory  found  that 
the  ooTOr  had  been  negligently  left  ont  of  repair 
by  the  person  whose  dnty  it  was  to  repair  it. 
Held,  that,  as  the  oompany  was  the  only  person 
haTing  a  statutory  anthori^  to  break  up  the  street 
for  the  pnrpoae  of  repairing  the  cover  to  the  stop- 
coak,  a  dn^  was  imposed  on  them  to  keep  it  in 
lepair  so  as  not  to  be  dangerous  to  the  pnblio. 
(^apman  v.  The  Fylde  Waterworks  Co.)      ...page  539 

Supply  of  water — Seirage  works. — A  mral  sanitary 
anuori^,  acting  nnder  the  prorisiona  of  the 
Pablio  Health  Act  1875,  empowering  them  to  oon- 
stonct  sewage  works,  and  in  purauanoe  of  a 
aewage  aoheme  approTed  of  by  the  Looal  GoTem- 
ment  Board,  had  oonatrnoted  a  well  into  whioh 
water  &om  the  Thames  flowed  by  gravitation 
throngh  a  six-inch  pipe;  and,  with  the  consent 
of  tlia  Conservators  of  the  Thames,  had  laid  down 
a  pipe  for  the  purpose  of  drawing  water  from  that 
lirer  Iqr  means  of  a  pump.  Theyhad  also  oon- 
stmoted  large  antomatic  flushing  chambers 
eapable  of  holding  many  gallons  of  water,  and 
veze  laying  down  about  three  milea  of  iron  water 
pipes,  generally  in  the  same  trenches  in  whioh 
the  sewers  ran,  to  convey  water  to  the  flashing 
ehambeta  for  the  purpose  of  flushing  their  aewers, 
bnt  witiiont  the  intention  to  snpply  the  water 
thns  obtained  by  them  to  any  peraon  for  any 
rarpoee  whatever.  A  water  oompany  incorporated 
by  Act  of  Parliament,  and  under  legal  obligation 
to  supply  water  to  anjr  persons  reqniring  it  who 
reaided  within  the  limits  fixed  by  the  Act  of  the 
eompany  for  the  supply  of  water  by  them,  were 
willing  to  snpply  water  to  the  rural  sanitary 
aaUiority  for  the  purpose  of  flushing  their 
aeweza,  but  the  rural  aanitary  authority  could 
Maia.  for  themselves  nnflltered  water  fit  for  the 
sewage  work  at  mnch  less  cost  than  the  water 
oonpsny  could  supply  their  pure  filtered  water, 
and  aeither  the  rural  aanitaiv  authority  nor  any 
pecaoa  residing  within  the  limits  fixed  for  the 
supply  of  water  bj  the  water  company  were  under 
any  I^al  obligation  to  take  their  water  from  the 
water  company.  On  a  special  case  stated  for 
the  opinion  of  the  court:  Held,  that  "supply  of 
water  "  under  the  Public  Health  Act  1875  means 
paiiiiifl:  of  water  from  one  person  who  has  it  to 
another  person  who  requires  it,  and  that  the 
works  in  conrae  of  constmction  by  the  rural  sani- 
tary aothoril^  were  not  waterworks  for  the 
snpply  d  water  within  the  meaning  of  the  Public 
HmJui  Aot  1875,  and  was  not  an  infringement  of 
tlte  rights  of  the  water  oompany.  (West  Surrey 
Water  Company  v.  Quardians  of  the  Chertsey 
Union.)      368 

Waterworks  rate— Beoovery— Summary  procedure 
— Order  to  pay — Demand. — On  a  summons  being 
taken  out  by  a  waterworks  companjr  for  a  water 
rate  against  tiie  owner  of  a  house  which  was  under 
the  annnal  value  of  twenty  pounds  the  magistrate 
diamisoed  the  summons,  on  the  ground  that  no  de- 
mand had  been  made  before  a  Bummons  was 
issued,  holding  tiiat,  until  such  demand  for  pay- 
ment was  made,  omission  to  pay  was  not  a 
legleet  or  refusal  to  pay  within  the  meaning  of 
the  Waterworks  Clanaea  Aot  1847  (10  A  11  Tict. 
c.  17),  and  that  in  the  abaence  of  any  such  demand 
up  to  the  date  <rf  the  summons  no  matter  of  com- 
pUnt  had  arisen  upon  which  a  court  of  summary 
}ariadiation  had  antiiori^  to  make  an  order  for 
the  payment  <rfmoney.  Held,  on  a  ease  stated  for 
the  oonrt,  that,  having  rward  to  the  langqage  of 
•eete.  70  and  74  of  the  Waterworks  Clauses  Aot 
1847  (10  A  11  Vict.  c.  17),  a  formal  demand  was 
not  eeaential  aa  a  oondition  precedent  to  the 
rig^t  of  a  water  oompany  to  take  proceedings  in  a 
oonrt  of  summary  jnziamction  to  recover  payment 
of  a  late  under  sect.  140  of  the  Bailways  Clauses 
CoDKdidation  Aet  1845  (8  A  9  Vict.  c.  20).  (The 
Bast  London  Waterworks  Company,  apps.,  v. 
KyiBn,  rsap.) 615 


WEIGHTS  AND  MEASURES. 
Milk  chnms  or  cans — Chum  used  for  oonveyanoe  of 
milk — Measure  for  use  for  trade— False  or  unjust. 
— The  appellant,  a  farmer,  supplied  milk  to  a 
customer,  to  whom  he  sent  it  throngh  a  railway 
company  in  chnms  or  cans  professing  to  contain 
a  speoific  amount  of  imperial  measure,  and  con- 
taining a  gange  whereby  the  quantity  of  the  milk 
was  marked.  Both  the  railway  company  and  the 
purchaser  relied  on  the  accuracy  of  the  gnages. 
Two  of  the  chnms,  on  being  tested  by  the  respon- 
dents' inspector,  were  each  fonnd  to  contain  two 
pints  less  than  the  gauge  indicated.  The  appel- 
lant was  summoned  and  convicted  under  sect.  25 
of  the  Weights  and  Measures  Act  1878  (41  &  42 
Vict.  o.  49),  for  having  in  his  possession  for  use 
for  trade  measures  which  were  false  or  unjust. 
Held,  that  the  conviction  was  right.  The  chnms 
used  came  within  the  meaning  of  seot.  25,  and 
were  measures  for  use  for  trade.  The  essence  of 
the  legislation  is,  that  for  trade  purposes  dealings 
in  quantities  should  be  carried  on  with  respeot  to 
accurate  and  not  with  reapect  to  rough  atandards 
of  weight  and  quantity.  (Harris,  app.,  «.  The 
London  County  Council,  resps.)       po9*  3^ 

WILL. 

Charitable  gift — Bequest  of  annuity  to  regiment  on 
appointment  of  next  lientenant-oolonel — Qift  oon- 
diUonal  on  uncertain  future  event — Validity— 
Bale  against  perpetuities  —  Uncertainty.  —  A 
testator  oy  his  will  bequeathed  an  annuity  "  tobe 
provided  to  the  '  Central  London  Bangers '  "  (a  . 
volunteer  regiment),  "  on  the  appointment  of  the 
next  lientenant-oolonel."  The  pl<untiif  had  been 
at  the  date  of  the  will,  and  still  was,  lien- 
tenant-oolonel of  the  regiment,  the  testator  having 
been  at  the  date  of  the  will,  and  of  his  death,  the 
honorarjr  colonel.  The  plaintiif  brought  this 
action  for  a  declaration  that  the  annuity  was  a 
valid  bequest,  and  was  now  vested  in  him  as  com- 
manding officer  of  the  regiment,  and  claiming 
that  a  suffloisnt  part  of  the  testator's  estate  might 
be  appropriated  to  provide  for  the  annuity,  or  that 
the  same  might  be  otherwise  properly  secured. 
The  defendant,  who  was  executor  of  the  will,  con- 
tcmded  that  the  bequest  was  void  for  infruiging 
the  rule  againat  perpetuitiea,  and  also  for  nncer- 
tainty,  as  no  appointment  of  a  lieutenant-colonel 
had  been  made  since  the  date  of  the  will,  and  such 
an  appointment  might  never  be  made.  Held,  that 
the  gift  was  conditional  on  the  appointment  of  the 
next  lieutenant-colonel,  which  appointment  might 
not  be  made  for  an  uncertain  time,  or  might 
never  be  madej  and  the  gift,  therefore,  depended 
on  an  uncertain  future  event,  and  was  conse- 
quently void,  as  transgressing  the  limits  of  the 
rule  against  perpetuities.  (Be  Lord  Stratheden 
and  Campl}ell,  deceased ;  Alt  v.  Lord  Stratheden 
and  Campbell.)       225 

GonBtmotion  —  Beneficiary  —  Administration  with 
will  annexed  granted  to  surviving  beneficiary. — 
By  her  will,  the  testatrix  gave  all  ner  property  to 
her  friend  Jane  C.  B.  "  for  her  own  use,  and  also 
for  the  education,  maintenance,  and  placing  out 
in  business  of  her  son  Harry  E.  B."  ;  bat  in  case 
the  said  Jane  C.  B.  shonid  die  during  the  miuority 
of  the  said  Hany  E.  B.,  the  testetrix  directed 
"  the  money  arising  from  oil  the  property  to  be 
laid  ont  or  invested"  by  her  executor  "for  hia 
use  and  benefit  nntil  he  shall  attain  the  age  of 
twenty-one,  when  whatever  remains  shalT  be 
handed  over  to  him."  Jane  C.  B.  died  before  the 
testatrix,  but  after  the  said  Harry  C.  B.  hod 
attained  the  age  of  twenty-one.  The  executor 
renounced,  and,  there  being  no  known  next  of  kin 
of  the  testatrix,  and  the  Queen's  Proctor  declining 
to  interfere  ;  the  Court  granted  administration 
with  the  will  annexed  to  Harry  £.  B.,  the  surviving 
l>eneficiaiy.  (In  the  Ooods  of  Angelica  Arms, 
deceased.) 699 

Chariteble   ^t — Particular  charity — Charily  ._j 

ceasing    to    exist   before    the   testator's   death 
—  Cy-prit  —  Lapse.  —  A  teatator,  by    his   will    .U 
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made  in  Aug.  1883,  nve  Tuioos  charitable 
legacies,  and  amongst  tnem  one  in  the  following 
terms :  '*  To  the  rector  for  the  time  being  of  St. 
Thomas's  Seminary  for  the  Education  of  Priests 
in  the  diocese  of  Westminster,  for  the  purposes  of 
snob  seminary,  SOOOi. ;  and  I  diiect  that  the  said 
rector  shall  at  his  discretion  make  a  settlement 
thereof  by  deed  in  the  name  of  proper  trustees,  so 
•■  to  make  the  same  a  permanent  fund ;  and  I 
direct  that  the  candidates  to  be  educated  out  of 
the  income  of  this  bequest  shall  be  nominated 
from  time  to  time  by  the  rector  for  the  time  being 
of  such  seminary ;  and  I  request,  but  not  as  a 
condition  of  this  beqnest,  that  a  yearly  mass  for 
the  repose  of  my  soul  may  be  said  at  the  said 
seminuy  in  perpetuity,  and  that  a  yearly  mass 
for  the  same  object  may  be  said  during  life  by 
each  of  the  priests  who  may  have  been  educated 
wholly  or  m  part  in  this  foundation."  The 
testator  died  in  June  1893.  At  the  date  of  the 
will  there  existed  at  Hammersmith  a  seminary  for 
the  education  of  Boman  Catholic  priests  for  the 
diocese  of  Westminster,  known  as  St.  Thomas's 
Seminary,  having  a  rector  and  yioe-reotor,  and  a 
complete  staff  of  professors  and  teachers.  This 
seminary  was  closed  in  March  1U83,  and  the 
buildings  were  sold,  the  students  being  remoyed 
to  the  seminary  at  Osoott,  near  Birmingham, 
which  had  a  rector  and  a  yioe-rector,  and  a  statF 
of  professors  and  teachers  of  its  own.  Held,  that 
St.  Thomas's  Seminary  which  existed  at  the  date 
of  the  will  bad  ceased  to  exist  at  the  testator's 
death ;  that  the  bequest  was  not  a  general  charit- 
able a^,  but  a  gift  to  a  particular  institution  ; 
and  that  the  legacy  was  not  to  be  applied  cy-prh, 
but  lapsed  and  fell  into  the  residue.  (Re  Bymer  j 
Bymer  V.  Stanfield.)     pa;*  174,  590 

Construction — Devise  of  real  estate  for  life — Devisee 
appointed  residuary  legatee. — After  directing  pay- 
ment of  his  funeral  expenses  and  his  just  and 
lawful  debts,  a  testator  gave  his  residence,  de- 
scribing it  as  well  as  bU  my  lands,  tenements, 
and  hereditaments,"  to  my  dear  wife  .  .  .  for 
and  during  the  term  of  her  natural  life,  whereso- 
ever and  whatsoever,  real  and  personal;"  then, 
after  bequeathing  some  pecuniary  legacies,  the 
testator  proceeded,  "  And  to  this  my  last  will  and 
testament  I  appoint  and  direct  and  make  my  dear 
wife  .  .  .  sole  executrix  to  this  my  will,  and 
also  at  the  same  time  I  appoint  and  maJce  her  my 
residuary  legatee."  Held,  that  the  widow  took 
an  estate  for  life  only  in  the  testator's  resl  estate, 
which,  subject  to  snch  life  estate,  passed  to  the 
testator's  heir-at-law.  (Be  Morris ;  Morris  v. 
Atherden.) ...  179 

—  Devise  to  charity  of  reversionary  interest 
in  land — Will  made  before  passing  of  Mortmain 
and  Charitable  Uses  Act  1891— Death  of  testa- 
trix after  passing  of  Act. — The  effect  of  the 
Mortmain  and  Charitable  Uses  Act  1891  ia  to  repMl 
the  provisions  contained  in  sect.  4  of  the  Mortmain 
and  Charitable  Uses  Act  1888,  so  far  as  they 
relate  to  assnranoes  l^  will  in  the  case  of  testators 
dying  after  the  passing  of  the  latter  Act,  and  a 
gift  therefore  by  will  of  land  to  a  charity  is  valid, 
notwithstanding  the  fact  that  the  interest  so  given 

is  reversionary.    (SsHume;  Forbes  v.  Hame.)  ...  609 

—  Discretion  in  trustees  to  apply  legacies  for 
benefit  and  advancement — Legatees  entitled  to 
sole  beneficial  interest — Bight  to  payment  of 
legacies. — A  testator  by  his  will  gave  to  his 
executor  and  trustee  a  sum  of  12001.  and  three 
sums  of  10001,  in  these  terms :  "I  desire  that 
1200(.  sterling  shall  be  invested  for  the  benefit  of 
my  eldest  son  J.  A.  on  his  attaining  the  age  of 
twen^-one  years  ,  .  .  such  sum  to  be  applic- 
able to  his  pnrfessioni^  or  other  advancement,  at 
the  discretion  of  my  executors  and  trustees."  He 
gave  very  similar  directions  as  to  the  investment 
and  application  of  the  three  sums  of  10001.  for  the 
benefit  of  his  sons  C.  S.,  T.,  and  W.  A.,  and  pro- 
ceeded :  "  The  sums  specified  in  the  four  preceding 
paragraphs  should  be  very  judiciously  invested, 
•■  they  .are  intended  spemally  for  the  advance- 
mmt  and  promotios  in  life  of  the  respective 


reoipientB."  J.  A.  and  C.  S.  haying  attained 
twenty-one :  Held,  that  they  were  entitled  to  insist 
npon  payment  of  the  sums  of  12001.  and  lOOOt.  to 
themselves.  (Be  Johnston  ;  Mills  v.  John- 
ston.)  page  398 

Construction — Gift  to  "  the  neaieat  relatives  then 
living" — Time  when  class  to  be  ascertained. — A 
testator,  who  died  in  April  1879,  by  his  will,  dated 
in  March  1870,  gave  his  residnary  estate  to  his 
wife  for  life,  and,  after  her  death,  to  "  the  nearest 
relatives  then  living  (to  be  hereafter  named  in  the 
codicil)."  He  died  without  having  executed  any 
codicil.  Held,  that  the  class  mast  be  ascertained 
at  the  death  of  the  testator — namely  his  next  of 
kin  by  blood  at  that  date— but  tha  t  only  those 
members  of  the  class  could  take  who  survived  the 
wife.    (Be  Nash  ;  Prall  i>.  Bevan.) S 

Legacy — Direction  to   set    apart — Interest.- 

T.  S.,  t>y  his  will,  gave  all  his  residnary  real  and 
personal  estate  to  trustees  upon  tmst  to  pay 
certain  legacies  and  annuities,  and  proceeded, 
"and  my  trustees  will  hold  the  sum  of  aOOQt. 
upon  trust  to  invest  the  same  in  good  security, 
and  to  pay  the  same  to  the  five  sons  of  iny  late 
brother  J.  S.,  that  is  to  say,  to  Biohard  S.,  B.  S., 
N.  S.,  J.  S.,  and  A.  Y.  S.,  4001.  each  when  they 
shall  attain  the  age  of  twenty-one  years  respec- 
tively, and  if  one  or  more  of  them  die  before  reach- 
ing the  said  age,  their  shares  to  be  equally  divided 
among  their  survivors  ;  and,  as  to  all  the  rest  of 
my  ertate,  I  give  the  same  to  T.  S.  Hall."  Held, 
on  an  originating  summons  taken  out  by  one  of 
the  five  sons  of  J.  S.,  that  the  will  directed  the 
severance  of  the  fund  for  the  benefit  of  the  five 
legatees,  and  that  they  were  entitied  to  interest 
on  their  legacies  from  the  day  of  the  testator's 
death.    (Be  Snaith  ;  Snaith  v.  Snaith.) 318 

—  Loan  by  testator — Appointment  of  debtor 
as  executor  —  Belease  of  debt  —  A  testator, 
who  had  lent  his  brother-in-law  1001.,  appointed 
the  brotiier-in-law  one  of  the  executors  of  his  will, 
and  after  giving  certain  legacies  proceeded  :  "  I 
give  to  my  Drother-in-law  the  sum  of  5001.  in  con- 
sideration of  bis  undertaking  to  be  my  executor, 
and  carrying  out  my  instructions  and  wishes  to 
the  best  of  his  abiliw.  The  instructions  are  con- 
tained in  letters  addressed  to  him."  And  after 
making  another  bequest  proceeded  -.  "  I  give, 
devise,  and  bequeath  all  my  real  and  personal 
property,  of  what  nature  or  kind  soever,  not 
hereinbefore  otherwise  disposed  of,  to  E.  C.  H., 
to  be  by  her  used  according  to  her  discretion  (sa 
regards  the  interest)  daring  her  lifetime  for  the 
benefit  of  such  members  of  the  H.  family  as  may 
from  time  to  time  most  require  it,  and  at  her  deatii 
the  principal  sum  is  to  be  divided  (at  her  discre- 
tion) witii  the  above  idea  in  view.  She  is  respon- 
sible to  no  one  for  the  use  of  the  interest  of  the 
money,  and  can  retain  what  sum  she  wishes  for  her 
own  use  ;  but  I  wish  that,  in  case  of  her  marriage 
or  death,  the  sum  should  be  reserved  for  the  above 
object,  and  that  no  husband  she  may  marry 
shall  nave  any  control  over  the  same."  The 
testator  left '  a  document  headed  "  general 
instructions  "  to  his  brother-in-law,  which  was 
undated  and  unsigned,  and  contained  the  following 
passage :  "  The  hundred  pounds  I  lent  yon  does 
not  form  part  of  the  money  I  left  you ;  it  is  can- 
celled." The  document  had  not  been  commnni- 
oated  to  the  brother-in-law  in  the  testator's  life- 
time. On  summons :  Held,  that  the  debt  of  lOOt. 
due  from  the  testator's  brother-in-law  was  not 
cancelled ;  and  that  £.  C.  H.  was  absolutely 
entitled  to  the  testator's  residuary  estate  for  her 
life  free  from  any  trust,  with  a  power  to  appoint 
the  principal  among  those  members  of  the  H. 
fimily  living  at  her  death  who  most  required  it. 
(Be  A.  H.  Hyslop  (deceased) ;  Hyslop  «.  Chamber- 
lain.)   378 

Specific  devise  —  Number    of  house  1^  in 

blank  —  Void  for  uncertainty.  —  A  testator  who 
had  four  sons,  devised  to  his  eldest  son  in  fee  "  all 
that  newly-built  house,  being  No.  — ,  Sudeley- 
place  .  .  .  with  the  piece  of  ground  in  the  rear 
thereof.' '  He  then  bequeathed  three  other  houses 
in  almost  similar  terms  to  his  other  three  bobs.  Ib 
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Moh  otae  the  number  of  the  honae  was  left  in 
biBok.  The  testator  had  reoently  ereoted  these 
fonr  freehold  honses  in  Sadeley-plaoe  ;  they  were 
nnniunhered  at  the  date  of  his  will,  but  were 
numbered  ehorUjr  before  his  death.  The  will  oon- 
tained  no  reaidaarr  deriie.  Held,  that,  as  the 
testator  had  himaelf  intended  to  seleot  the  house 
for  each  eon,  and  the  descriptions  in  the  will  were 
indistinpfnishable,  the  derises  must  be  held  Toid  for 
nnoertainty,  and  the  eldest  son  declared  to  be 
entitled  aa  heir-alrlaw.    (Aaten  v.  Aaten.)    ...pagt  W8 

Dewription—"  Thereto  belonging  "—ETidenoe  of 
testator's  intention. — ^In  this  case  the  plaintiff 
claimed  to  be  seised  in  fee  simple  and  entitled  to 
the  rent  and  profits  of  a  certain  garden  called  the 
"  malthonae  garden,"  J.  S.  by  his  will  gave  and 
bequeathed  "the  malting-offioe  with  the  two 
adjoining  cotta^ea,  and  the  garden  and  ont-offioea 
thereto  belonging  "  to  J.  D.  the  plaintiff,  and  by 
a  codicil  of  a  snbaeqaent  date  deTised  all  his  real 
and  personal  estate,  not  otherwise  disposed  of,  to 
T.  8.  the  defendant.  The  qaestion  raised  was, 
whether  the  "  malthonse  garden  "  claimed  passed 
by  the  devise  to  the  plaintiff.  Held,  that  the 
nulthonse  garden  passed  under  the  devise,  and 
that  the  words  "thereto  belonging"  referred  to 
the  whole  subject  of  the  first  part  of  the  devise, 
viz.,  the  malthonse  and  the  two  cottages ;  and 
that  evidence  of  the  intention  of  the  testator 
was  not  admissible,  as  there  was  no  latent 
ambiguity  in  the  language  of  the  will.  (Downe  v. 
Sheffield.) 292 

Deviae  of  lamda — Charge  of  legacy — Exeontor'a 
power  of  sale.  —  A.  testator,  who  beneficially 
devised  lands  in  fee,  charged  them  with  so  mnoh 
of  a  legacy  of  70001. ,  which  he  beqneaUied  to  his 
ezeentors  upon  certain  trusts,  as  bin  personalty 
afaonld  be  unable  to  bear.  The  devisee,  who  was 
one  of  the  eseoutora,  mortgaged  the  real  estate 
during  the  life  of  his  co-executor,  and  tiie 
peiaonah^  being  insufficient  to  pay  the  legacy  of 
1Q00I.,  tlus  action  was  brought  to  have  it  paid  out 
of  the  realty.  The  question  arose  whetiier  the 
Inaoy  had  priori^  over  the  mortgage,  and 
wbsther  by  virtue  of  this  charge  of  the  legacy  the 
exeeutora  had  power  to  aell  the  real  estate  and 
give  a  good  diachaige  for  the  purchase  money. 
Held,  that  the  charge  of  a  legacy  did  not  give  tiie 
executor  anoh  a  power.  (J2a  Bebbeok ;  Bennett  v. 
Bebbeck.) 74 

Direction  to  diaentail  and  resettle — "  All  other 
eatatea  and  hereditaments  subject  to  the  limita- 
tationa  of  "  a  settlement — Money  liable  to  be  laid 
oat  in  purchase  of  lands  to  be  settled  to  the  uses 
of  the  same  settlement. — G.  L.  B.  by  hia  will 
cUreoted  hia  son  A.  F.  B.  within  six  months  of  the 
testator'a  death  or  of  his  said  son  attaining 
twenty-one  whichever  should  last  happen  to 
eAectnally  diaentail  the  manor  of  T.,  and  certain 
estates  in  the  county  of  Cornwall  held  therewith 
"and  all  other  estates  and  hnreditamente  then 
■nbjeot  to  the  limitations  of  a  settlement  of  the 
3rd  March  1854,  and  the  will  of  J.  F.  B.  deceased 
or  either  ol  them,  and  to  execute  an  effectual  re- 
settlement thereof"  to  the  uses  thereinafter 
deolaied.  G.  L.  B.  was  at  the  date  of  his  will  and 
of  hia  death,  which  happened  in  the  year  1SS8, 
tenant  for  life,'and  A.  V.  B.  tenant  in  tail  in  re- 
mainder expectant  on  the  death  of  O.  L.  B.  of  the 
■aid  manor  and  estates  under  the  settlement  of 
1854.  Under  the  provisions  of  that  settlement  and 
of  the  wiU  dated  the  ISth  Jan.  1859  of  J.  F.  B., 
large  anma  of  money  were  in  the  hands  of  the 
tnutees  of  the  aettiement  to  be  laid  out  in  the 
ponsbaae  of  other  landa  convenient  to  be  held 
therewith  to  be  aettled  to  the  usee  of  the  aettie- 
ment.  Held,  having  regard  to  the  terma  of  the 
will  of  O.  L.  B.  and  the  use  of  the  expression 
"  all  other  eatatea  and  hereditaments  then  subject 
to  the  limitationa  of  the  settlement  of  the  3rd 
Ifareh  1854,"  that  the  testator  was  referring  to 
that  which  was  to  become  vested  in  A.  F.  B.  by 
virtae  of  the  limitations  of  the  settlement,  and 
eanaeqnaatly  that  a  proper  disentailing  assurance 
and  leaetllaiuiit  must  isolnde  1^  fiuida  in  the 


banda  of  the  trustees  of  the  settlement.  Re  Duke 
of  Clmaland't  Sttatn  (69  L.  T.  Bep.  735;  (1893) 
8  Ch.:244 ;  62  L.  J.  955,  Ch.),  discussed  and  applied. 
(Basset  V.  St.  Levan.)  po^e  718 

German  form— German  domicile — Two  Englishmen 
named  in  will  to  deal  with  property  in  England — 
Blefosal  of  probate — Limited  administration. — A 
domiciled  German  subject  died  in  Germany, 
leaving  a  will  in  German  form  by  which  he 
requested  tiie  court  of  the  district  to  appoint  two 
persons  to  be  his  executors,  and  who  were  to  have 
the  rights  and  position  of  an  unlimited  general 
attorney  of  the  heirs,  and  were  to  hold  their 
powers  irrevocable  by  the  heirs.  These  executors, 
when  appointed,  were  to  get  in  the  estate,  pay 
debts,  invest  the  balance,  and  perform  otaer 
functions  of  trustees.  In  a  subsequent  paragraph 
of  his  will,  the  testator  declared  that  hia  estate  in 
England  was  to  be  wonnd-np  by  two  English 
gentlemen,  whose  addresses  in  this  country  were 
given,  and  who  were  to  realise  all  the  property 
owned  by  the  testator  in  this  country,  and  to  hand 
over  the  proceeda  to  the  truateea  or  testamentary 
executors  to  be  nominated  by  the  German  court. 
To  enable  this  to  be  done  the  two  Englishmen 
were  to  have  power  to  sell  all  movable  and 
immovable  property  belonging  to  the  testator  in 
England,  to  ooUect  claims,  pay  debts,  give  receipts, 
and,  in  general,  to  undertake  for  the  heirs  all 
necessary  legal  matters,  with  power  to  bind  the 
heirs.  Held,  upon  oonstmotion  of  the  will, 
according  to  the  law  of  the  testator'a  domicile, 
that  these  persons  were  not  executors  according 
to  the  tenor  ;  and  that  they  were  only  entitled  to 
a  limited  grant  of  administration  for  the  use  and 
benefit  of  the  testamentary  executors  nominated 
by  the  German  court.    (In  the  Goods  of  Franz 

Briesemann,  deceased.)       263 

CKft  of  New  Three  per  Cent.  Annnitiea — Codicil — 
Gift  of  2}  per  Cent.  New  Conaola — Specific  gift. — 
A  teatator,  by  his  will  dated  the  3rd  Oct.  1887, 
gave  to  truateea  10,0001.  New  Three  per  Cent. 
Bank  Annuities  upon  trust  to  apply  the  dividends 
in  certain  payments  to  his  wife,  and  after  her 
death  he  directed  the  stock  to  be  sold,  and  the 
proceeds  to  be  divided  between  forty-six  charities 
therein  named,  and  he  gave  his  residuary  estate  to 
-  hia  sister  and  her  son  equally.  By  a  codicil,  dated 
the  28th  Feb.  1891,  the  testator,  after  recitmg  the 
above  gift  and  that  the  said  Bank  Annuities  d 
been  converted  into  2}  per  Cent.  Consols, 
bequeathed  to  his  trustees  15,0001.  2}  per  Cent, 
Consols  then  standing  in  his  name,  upon  trust  to 
apply  the  dividends  in  making  the  payments  to 
his  wife  directed  by  his  will,  and  he  farther 
directed  that,  in  addition  to  those  payments,  his 
trustees  should,  out  of  such  dividends,  during  the 
life  of  hia  wife,  make  further  annual  payments  to 
the  charities  therein  mentioned,  and  m  all  other 
respects  confirmed  his  will.  The  testator's  wife 
died  in  Jan.  1892,  and  the  testator  in  March  1894. 
On  summons :  Held,  that  the  bequest  to  the 
oharitiea  by  the  will  had  not  been  revoked  by  the 
codicil  I  the  gift  was  demonstrative,  not  specific, 
and  theiefoie  the  latter  part  of  sect.  25,  sub- 
sect.  2  of  the  National  Debt  (Conversion)  Act  1888 
had  no  application  ;  the  case  fell  within  the  firat 
branch  of  the  aub-section,  and  there  waa  a  valid 
gift  of  10,000{.  2|  per  Cent.  New  Consols  in  trust 
for  the  oliarities.    (Be  Sl>q>herd ;  Churchill  v.  St. 

George's  Hospital.)       516 

Leaaeholds — Expenses  of  repair,  whether  payable 
ont  of  corpus  or  income. — T.  D.  by  Us  will  gave 
(inter  alia)  the  residue  of  his  leasehold  property 
upon  trust,  ont  of  the  rents  to  pay  certain  annui- 
ties, with  a  proviso  that  before  any  payment  on 
account  of  the  annuities  his  trustees  should,  out 
of  the  rents  and  profita,  pajr  all  the  costs,  charges, 
and  expenses  incurred  by  hia  trustees  in  perform- 
ing the  trusts  of  his  will,  the  annuities,  if  neces- 
sary, abating  proportionately.  And  the  testator 
gave  the  corpus  of  the  residue  of  hia  property  aa 
therein  mentioned.  After  T.  D.'s  death  portions 
of  his  leasehold  property  ware  from  time  to  time 
sold  in  an  adminiatratiwi  anit,  and  the  proceeds 
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paid  into  ooart.  In  1892]the  tmstees,  in  oompli- 
anoe  with  a  notioe  from  the  lesBora,  ezeonted 
repain  to  some  of  the  unsold  leaeahold  property, 
the  ooit  of  which  exceeded  the  valne  of  the  residue 
of  their  terms.  Held,  that  the  cost  of  repairs  was 
payable  ont  of  the  inoome,  and  not  out  of  the 
proceeds  of  sale  of  leaseholds  standing  in  court. 
(Debney  v.  Eckett.)      -    page  6.59 

Perpetuity— Bemotaneas  —  Direction  to  carry  on 
business  till  graTel-pits  worked  ont,  and  then  sell 
— Tmsts  of  proceeds  for  unamertained  class — 
Gift  to  children  of  testator  for  life  with  remainder 
to  their  issne — Original  f or|  sabstitntional  gift. — 
A  testator  gave  his  real  estate  and  residuary  per- 
sonal estate  to  trustees,  directing  them  to  oan^ 
on  his  business  of  a  gravel  contractor  nntil  his 
gravel  pits  were  worked  ont,  and  then  to  sell  them, 
and  the  freehold  land  on  which  they  were  situate, 
and  the  horses,  carts,  andi[stook-in-trade,  by 
auction,  with  power  for  his  sons,  or  any  of  them, 
to  bid  at  such  sale  ;  and  to  hold  the  proceeds  "  in 
trust  for  such  children  of  mine  then  living,  and 
such  issue  living  of  any  child  or  children  then 
deceased,  as  shall,  bebog  sons,  attain  the  age  of 
twenty-one  years,  or,  being  danghtera,  attain  that 
age  or  marry,  in  equal  ahwes  "  par  ttirpet.  And 
until  such  sale  his  sons  should  oontinne  to  be 
employed  in  the  business  as  theretofore.  Held, 
that  rae  tmst  for  sale,  and  the  trust  of  the  pro* 
oeeds  of  sale,  were  both  void  for  remoteness,  as 
oontravening  the  law  against  perpetuities.  The 
testator  directed  bis  trustees  to  hold  the  nllamate 
residue  of  his  real  and  personal  estate  upon  trusts 
for  sale,  conversion,  and  investment,  and  to  divide 
the  inoome  thereof  equally  amongst  all  his  chil- 
dren during  their  respective  lives,  and  from  the 
decth  of  anv  such  child,  whether  before  or  after 
the  testator  s  death,  to  hold  the  corpus  whereof 
the  inoome  was  or  would  have  been  payable  to 
snch  child  "  upon  trust  for  all  or  any  tne  child  or 
children  of  such  child  who,  being  a  son  or  sons, 
attain  the  age  of  twenty-one  years,  or,  being  a 
daughter  or  daughters,  attain  that  age  or  marry 
under  <  bat  ana,  and,  if  more  than  one,  in  equal 
sfaitres."  Held,  that  the  children  of  a  daughter 
of  the  testator,  dead  at  the  date  of  his  will,  could 
not  take  under  the  residuary  gift.  [Re  Wood ; 
TuUett.t).  ColviUe.)     184,  413  ■ 

Power  of  appointment — Beal  estate— Conversion — 
Foreigner  —  Summons — Form  of  —  Praotioe. — 
E.  H.,  by  will,  vested  one-ninth  share  of  real 
estate  in  England  in  trustees  upon  trust  for  his 
daughter  Emma  for  life,  with  remainder  to  her 
children,  and  in  default  of  children,  upon  trust  for 
such  persons  as  she  should  by  deed  or  will  appoint, 
and  in  default  nf  appointment  upon  trust  for  her 
next  of  kin.  Kaima  H.  married  C,  a  domiciled 
Frenchman,  who  died  in  1858.  In  1876  the  real 
estate  was  sold  in  a  partition  action,  and  the  share 
of  Emma  C.  was  paid  ont  to  the  trustees,  and  in- 
vested by  them  in  Metropolitan  Board  of  Works 
Stook.  By  her  will,  made  in  1892  in  the  French 
liuignage,  Emma  C.  gave  and  bequeathed  to  the 
defendant  T.  "'all  the  personallproperty  and  rights 
(tout  lee  biene  et  droite  mobilien)  which  I  may 
have  at  my  death,  and  which  may  constitute  my 
estate,  without  any  exception  or  reserve,  in  what- 
ever place  or  locaility  the  said  property  or  rights 
may  be  situate,  or  due,  or  'existing."  Emma  C. 
died  in  France  in  1892,  and  without  ever  having 
had  issue.  On  summons  to  determine  who  were 
entitled  to  the  share  of  Emma  C. ;  Held,  that 
the  power  was  well  exercised,  and  the  fund  in 
question  passed  by  the  operation  of  the  will 
to  the  defendant  T.,  the  appointee ;  also  that 
a  summons  of  this  nature^  should  not  be  in  a 
general  form,  but  should  be  framed  in  the  form 
of  specific  qaestions,  to  which  the  court  oould 
give  categorical  answers.  (Be  Harman ;  Lloyd  •. 
Tardy.)      481 

Power  of  appointment  to  wife,  illegitimate  and 
childless,  among  her  "relations" — Validity  of 
appointment  to  children  of  her  "ibrothers  and 
sisters  "—Construction  of  term  "relations" — 
daas— Powers  Law  Amendment  Act  1874.— T.  D. 


by  his  will,  after  giving  to  Us  wife  L.  D.  a  life 
interest  in  his  property,  gave  one  moiety  of  the 
residue  thereof  to  his  wife's  relations  as  she 
might  direct.  L.  D.  survived  T.  D.,  and  by  her 
wiU  purported  to  exercise  this  power  in  favour  of 
the  ohilaren  of  her  "  brothers  and  sisters."  L.  D. 
was  illegitimate  and  childless.  Her  "  brothers 
and  sisters"  were  children  of  her  father  and 
mother  bom  after  their  marriage.  L.  D.  bad 
been  brought  up  with  and  recognised  as  one  of 
the  children  of  her  father  and  mother,  and  T.  D- 
was  aware  of  her  illegitimacy.  L.  D.  being  now 
dead  :  Held,  that  T.  D.  contemplated  those 
persons  who  would  have  been  his  wife's  relations 
if  her  birth  had  taken  place  after  the  marriage  of 
her  parents.  Upon  a  further  question  as  to  the 
validity  of  the  iippointment  to  one  of  the  children 
of  a  brother  of  L.  D.,  who  was  living  at 
L.  D.'s  death:  Held,  that  the  power  was  non- 
exclusive ;  that  the  stetnte  37  &  38  Vict.  c.  37, 
8.  1,  did  not  affect  the  law  as  laid  down  in  Pope 
V.  Whitcombe  (3  Her.  689),  and  the  claas  to 
take  was  confined  to  the  next  of  kin  living  at 
the  death  of  the  widow.  (Be  Deakin ;  Starkey  v. 
Kyres.)      page  I 

Probate— Suit  for  revocation — Plea  of  undue  eze- 
ontion — Evidence  of  both  attesting  witnesses — 
Omnia  praseumunter  rite  eeee  acta — Coete. — In  a 
suit  for  revocation  of  probate  on  the  ground  of 
undue  executiouj  both  the  attesting  witnesses 
swore  that  the  will  was  not  signed  by  them  in  the 
testetor's  presence,  but  their  evidence  did  not 
coincide  upon  other  matters.  Held,  that  the  pre- 
sumption of  law,  Omnia  prveeumuntur  rite  eeee 
acta,  must  prevail.  The  testetor  died  in  1885, 
leaving  a  will  appointing  three  of  his  sons  (the 
plaintiff  and  defendante)  executors.  The  will  was 
drawn,  from  an  earlier  duly  executed  will,  by 
a  retired  doctor  who  had  made  wills  for  other 
)}Oor  persons  in  the  locality,  there  being  no  soli- 
citor within  twelve  or  fourteen  miles,  and  it  was 
admittedly  signed  by  the  testator,  wiui  his  mark, 
in  the  presence  of  the  doctor,  who  had  prepared 
it,  the  two  attesting  witnesses,  and  a  nurse.  Of 
these  four  persons,  the  attesting  witnesses  alone 
survived.  The  plaintiff,  soon  after  the  funaial, 
expressed  distetisfaction  with  the  will,  and  wrote 
several  letters  charging  his  mother  and  brothers 
with  fraud  and  undue  influence,  and  stating  th»t 
the  estate  would  be  wasted  in  law  if  the  defen- 
dante insisted  on  upholding  the  will,  probate  of 
which  was,  however,  granted  in  common  form  in 
1886  Although  the  plaintiff  took  legal  advice  at 
that  time,  no  active  steps  was  taken  to  set  aside 
the  will  until  1893.  The  evidence  of  the  two  at- 
testing iwitnesses  was  in  disagreement  on  many 
pointe  ;  but,  upon  the  main  point  in  contest,  they 
both  agreed,  namely,  that  they  put  their  signa- 
tures to  the  will  in  another  room  to  that  in  which 
the  testetor  was,  and  out  of  sight  of  the  testetor. 
Their',  signatures  and  the  mark  of  the  testetor 
appeared  on  the  face  of  the  will,  and  the  attesta- 
tion clause,  which  was  on  the  back  of  the  docu- 
ment, was  admittedly  written  in  another  room 
and  after  the  mark  and  signature  had  been 
affixed  to  the  document.  One  of  the  attesting 
witnesses,  a  doctor,  had  made  affidavite  in  1886, 
in  which  he  steted  that  the  will  was  dul^  exe- 
cuted. The  Court  refused  to  allow  the  evidence 
of  the  two  attesting  witnesses  to  rebut  the  pre- 
sumption of  law,  and  gave  judgment  for  the 
defendante  in  favour  of  the  wiU,  with  ooste. 
(Dayman  v.  Dayman.) I 

Shifting  clause — Oif t  over  on  succession  to  earldom 
— "  Person  for  the  time  being  entitlad  to  pos- 
session or  receipt  of  rents  and  profite  " — Infant 
tenant  in  tail. — A  testatrix,  who  died  in  1861,  by 
her  will,  dated  in  1869,  devised  hereditamente  to 
uses  in  strict  settlement,  and,  after  directing  that 
every  male  person  who  under  the  will  should 
become  beneficially  entitled  to  the  possession  or 
to  the  receipt  of  the  rente  and  profite  of  the  here- 
ditamente snould  take  and  use  certain  names  end 
arms,  with  a  gift  over  in  default  of  compliance, 
direrted  that  if  any  psnon  who  under  the  will 
Digitized  by  v^* 
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"  wonld  (if  this  present  proviso  had  not  been  in- 
serted) for  the  time  being  be  entitled  to  the  posses- 
aion,  receipt,  or  enjoyment  of  the  renti,  issues,  and 
pxoftte  "  of  the  hereditaments  as  tenant  for  life 
or  in  tail  by  purchase  shonid  be  nnder  the  age  of 
twenty-one,  the  trosteea  of  the  will  shonid  enter 
into  possession  or  receipt  of  the  rents,  issaes,  and 
p«oSte  of  the  hereditaments,  and  dnring  such 
minority  hold  and  oontinne  such  possession  or 
receipt  with  full  powers  of  management ;  and  the 
testatrix  declared  that,  if  "  any  person  for  the 
time  being  entitled  to  the  possession  or  to  the 
receipt  of  the  rents  and  profits  "  of  the  heredita- 
ments shonid  snoceed  to  a  certain  earldom,  then 
and  in  such  case  and  immediately  thereupon  the 
hereditaments  should  go  over  as  if  such  person 
were  dead  without  issue.  In  1882  the  defendant, 
an  infant,  who  was  bom  in  1877,  became  entitled 
as  tenant  in  tail  in  possession  by  purchase,  and  in 
Sept.  1893  he  sncoeeded  to  the  earldom.  Held, 
that  tiie  defendant  did  not  come  within  the 
meaning  of  the  words  "  entitled  to  the  possession 
or  reoapt  of  the  rents  and  profits  "  in  the  shifting 
clause  when  he  succeeded  to  the  earldom,  and 
that  therefore  the  event  had  not  happened  which 
would  bring  the  shifting  clause  into  operation. 
(Leslie  v.  Tbe  Earl  of  Bothes.) page  134 


Will  and  codicils — Additional  or  substitutional 
behests — Surrounding  ciroamstanoes — Extrinsic 
evidenoe. — The  testator  executed  a  will  of  1885, 
and  two  codicils  of  1890  and  1892  respeotively. 
These  documents  were  found,  each  in  a  separate 
envelope,  at  his  bankers  after  his  death.  The 
oodicil  of  1892  contained  no  revocation  clause. 
After  the  death  of  the  testator  there  was  found 
at  his  residence  an  altered  copy  of  the  codicil  of 
1890,  which  hod  served  as  a  draft  of  the  later 
codicil.  Between  the  dates  of  the  codicils  the 
testator's  property  had  largely  increased  in  value. 
The  benefits  conferred  by  the  later  codicil  were 
larger  in  amounts  than  those  mentioned  in  the 
earlier  oodicil ;  but  the  same  class  of  persons  were 
benefited  in  both  documents,  the  terms  of  which 
were  almost  identical,  and  contained  almost 
identically  the  same  powers,  provisions,  and 
limitations.  On  the  drsit  the  testator  had  written 
an  indorsement  which  made  it  quite  clear  that  he 
thought  and  intended  the  second  codicil  to  be  in 
substitution  for  the  first.  Held,  that  evidence  of 
surrounding  circumstances  was  admissible  ;  and 
that,  upon  that  evidence,  taken  in  oonnection  with 
the  documents  themselves,  the  later  codicils  must 
be  taken  to  be  in  substitotion  for  the  former. 
(Wainewright  v.  Wainswrigfat.)       page  265 


Digitized  by  CjOOQIC  


Digitized  by  LjOOQ  IC 


THE 


LAW    TIMES    EEPOETS 


COMrBISJNO 


|.ll   %   €ms   |,rgii£b   anb   J^cibtb 


IN  TBI 


HOUSE  or  LORDS,  THE  JUDICIAL  COMMITTEE  OF  THE  PRIVY  COUKCIL, 

THE    SUPREME  COURT    OF    JUDICATURE,    AND    THE 

RAILWAY  AND  CANAL  COMMISSION  COURT. 


pa  future  the  letten  N.  S.  will  be  omitted  {rom  reterenoes  to  the  present  Series.] 


1895. 


H.  OF  L.] 


HaMLTN  AJStH  Co.  «.  TAUBKES  DlSTILLBST  COMPAKT. 


[H.  OF  L. 


^aufit  of  fLortis. 

April  10, 12, 13,  and  May  10. 
^B«fore    the  Lobd    Ghakckllos    (Heracfaell), 
Iiords  Watsox,  Ashbottene,  Macnaqhten, 
MosBis,  and  Shand.) 

Haxxtn  and  Co.  v.  Taliseeb  Di8tili,ebt 
Company,  (a) 

Ojr  APPEAI,  FBOM  THE  FIEST  DITI8I0N  OF  THE 
COUBT  OF  SESSION  IN  SCOTLAND. 

Coniraet — 8(de  of  goods — Arhitraiion  clause— 
Conjliet  of  laws — Question  whether  lex  loci 
contractus  or  lex  loci  solutionis  is  to  prevail — 
Arbitration  clause. 

Where  a  contract  is  entered  into  between  parties 
residing  in  places  where  different  systems  of  law 
prevail,  the  question,  which  law  is  to  prevail  is  to 
be  decided  by  the  intention  of  the  parties  as 
gathered  from  the  whole  contract. 

A  vendor  reeident  in  Scotland,  and  a  pwchaser 
resident  in  England,  agreed  for  the  sale  and 
purchase  cf  goods  to  be  delivered  in  Scotland. 
The  agreement  contained  a  clause  that  any 
dispute  should  be  "  settled  by  arbitration  by  two 
members  of  the  London  Com  'Exchange,  or  their 
umpire,  in  the  usual  way."  The  vendor  brought 
an  action  against  the  purchaser  in  the  Scotch 
court  for  non-acceptance  of  the  goods  according 
to  contract.  The  purchaser  plea!ded  the  arbitra- 
tion clause.  The  Scotch  court  held  that  the 
arbitratioti  clause,  not  being  good  according  to 
Scotch  law,  afforded  no  defence  to  the  action. 

Held  (reversing  the  judgment  of  the  court  below), 
that  the  intention  of  the  parties,  gathered  from. 
the  whole  contract,  was  that  it  should  be 
governed  by  English  law,  and  that  the  arbitra' 
tion  clause,  being  good  in  English  law,  and 
not  fundamentally  opposed  in  principle  to  the' 
law  of  Scotland,  was  a  good  defence  to  the  action. 

This  was  an  appeal  from  a  judgment  of  the  First 


M  BeiMrted  by  C.  E.  UALDZH,  Eiq., 

VoL  IXXX,  1815. 


BuTlster-ktJAV. 


Division  of  the  Court  of  Session  in  Scotland 
(Lords  Adam  and  M'Laren,  Lord  Kinnear  dis- 
senting), reported  in  21  Ct.  Sess.  Cas.  4th  series, 
204,  and  31  Sc.  Law  Bep.  143,  who  had  afS^rmed  a 
judgment  of  the  Lord  Ordinary  (Lord  Kyllachy) 
m  an  action  brought  by  the  respondents  against 
the  appellants  for  non-acceptance  of  goods  under 
an  agreement. 

The  agreement,  which  was  executed  by  both 
parties  in  England,  was  a  follows  : 

HemoTandnm  of  agreement  between  Mesara.  Boderiok 
Kemp  and  Co.,  of  Talisker  DistUlerj,  Carbost,  North 
Britain,  distillers,  of  the  one  part ;  and  Messrs.  Hamlyn 
and  Co.,  153,  Cheapside,  in  the  City  of  London, 
merchants,  of  the  other  part. — Whereas  the  said  B.  Kemp 
and  Co.  agree  to  sell,  and  the  said  Hamlyn  and  Co.  agree 
to  pnrchase,  all  grains  made  hj  the  said  Bodetick  Kemp. 
and  Co.,  or  their  nominees  or  assigns,  aTeraging  abont 
800  to  1000  bnshels  per  week  (with  the  exception  of 
abont  two  qnarters  required  for  the  nse  of  the  said 
Kemp  and  Co.)  at  the  price  of  !«.  8d.  per  quarter  (eight 
bnshels),  according  to  the  nnmber  of  qnarters  of  com 
or  malt  put  into  the  mash  tab.  It  is  farther  agreed 
that  the  said  Hamlyn  and  Co.  snpply  and  erect  at  the 
aforementioned  distillery  one  of  Mesurs.  Petry  and 
Heoking's  patent  drying  machines,  such  machines  to . 
remain  the  property  of  the  said  Hamlyn  and  Co. ;  and 
that  the  said  Boderiok  Kemp  and  Co.  shall  therenpon 
work  and  keep  in  proper  repair  the  said  drying  moohine, 
supplying  all  steam  and  labour,  &o.,  necessary  for 
properly  drying  the  grains  for  the  said  Hamlyn  and  Co., 
and  will  bag  up  in  the  said  Hamlyn  and  Co.'s  sacks,  and 
delirer  the  grains  f.o.b.,  Carbost,  to  their  order,  or 
otherwise,  as  required.  This  contract  be  in  foroe  for  10 
(ten)  years  from  time  of  erection.  At  the  expiration  of 
the  said  ten  years  the  said  Hamlyn  and  Co.  to  be  at 
liberty  to  take  away  the  said  drying  machine  withont  let 
or  hindrance.  Should  any  dispnte  arise  out  of  this  con- 
tract, the  same  to  be  settled  by  arbitration  by  two 
members  of  the  London  Com  Exchange,  or  their  umpire, 
in  the  nsnal  way.  As  witness  the  hands  of  the  said 
parties  this  27th  day  of  January  1892. — Hamlyn  and 
and  Co. ;  Boderiok  Kemp  and  Co. — Witnessed  the  above 
signatnres:  David  Lyall,  clerk,  80,  Ockenden-road, 
Islington. 
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The  defendant  pleaded  (inter  alia)  that  the 
action  was  excluded  by  the  clause  of  reference  in 
the  memorandum  of  agreement,  The  plaintiffs 
replied  that  the  clause  was  a  submission  to 
unnamed  arbitrators,  and  was  therefore  inyalid 
by  the  law  of  Scotland,  by  which  the  case  was  to 
be  governed,  though  admitted  to  be  good  by  the 
law  of  England.  The  Lord  Ordinary  and  the 
majority  o?  the  judges  of  the  First  Division 
upheld  this  contention.  Lord  Einnear  dissenting, 
and  being  of  opinion  that  the  case  should  be 
governed  by  English  law. 

Sir  H.  James,  Q.O.,  Graham  Murray,  Q.C.  (of 
the  Scotch  Bar),  and  Btiegg  appeared  for  the 
appellants. 

The  Lord  Advocate  (Balfour,  Q.C.)  and  Danek- 
wertt  for  the  respondents. 

Graham  Murray,  Q.C.  was  heard  in  reply. 

At  the  conclusion  of  the  arguments  their  Lord- 
sships  took  iime  to  consider  their  judgment. 

May  10. — ^Their  Lordships  gave  judgment  as 
follows : 

The  LoBD  Chancbllob  (Herschell). —  My 
Lords :  On  the  27th  Jan.  1892  an  agreement  was 
•entered  into  between  Roderick  Kemp  and  Co.,  of 
the  Talisker  Distillery,  Carbost,  Isle  of  Skye,  and 
Hamlyn  and  Co.,  of  London,  under  which 
Hamlyn  and  Co.  were  to  supply  to  the 
distUlery  a  patent  drying  machine,  which  was 
to  be  worked  by  the  distiUeiy  company,  who  were 
to  bag  up  and  deliver  to  Hamlyn  and  Co.  dried 
grain  free  on  board  at  Carbost  to  their  order,  or 
otherwise  as  required.  The  agreement  concluded 
with  a  clause  in  the  following  terms :  "  Should 
any  dispute  arise  out  of  this  contract,  the  same  to 
be  settled  by  arbitration  by  two  members  of  the 
London  Com  Exchange,  or  their  umpire,  in  the 
usual  way."  This  agreement  was  made  between 
the  parties  in  England.  Shortly  after  the  con- 
tract was  entered  into,  Alexander  Grigor  Allan 
became  the  sole  partner  in  the  firm  of  BiOderick 
Kemp  and  Co.,  and  the  present  action  was  insti- 
tuted by  him  in  Scotland  in  respect  of  an  alleged 
breach  of  the  contract.  The  defenders  pleaded 
that  the  Court  of  Session  had  "  no  jurisdiction," 
.and  that  "  the  action  is  excluded  by  the  clause  of 
reference  in  the  memorandum  of  agreement." 
"These  pleas  were  repelled  by  the  Lord  Ordinary, 
and  his  judgment  was  affirmed  by  Lord  Adam 
xmd  Lord  M'Laren  in  the  Inner  House,  Lord 
Einnear  dissenting.  During  the  course  of  the 
litigation  the  pursuer  died,  and  is  now  represented 
by  the  respondents.  It  is  not  in  controversy  that 
the  arbitration  clause  is  according  to  the  law 
of  England  a  valid  and  binding  contract  between 
the  parties,  nor  that  according  to  the  law  of 
Scotland  it  is  wholly  invalid  inasmuch  as  the 
arbiters  are  not  named.  The  view  taken  by 
the  majority  of  the  court  below  is  thus  ex- 
pressed by  Lord  Adam  :  "  So  far  as  I  see,  nothing 
js  required  to  be  done  in  England  in  imple- 
ment of  the  contract.  That  being  so,  I  am  of 
opinion  with  the  Lord  Ordinary  that  the  construc- 
tion and  effect  of  the  agreement,  and  of  all  and 
each  of  its  stipulations,  is  to  be  determined  by  the 
ex  loei  eolutionis — that  is,  by  the  law  of  Scotland." 
It  is  not  denied  that  the  conclusion  thus  arrived 
at  renders  the  arbitration  clause  wholly  inopera- 
tive, and  thus  defeats  the  expressed  intention  of  the 
parties,  but  this  is  treated  as  inevitably  following 


from  the  rule  of  law  that  the  rights  of  the  parties 
must  be  wholly  determined  by  the  lex  loei  solu- 
tionis. I  am  not  able  altogether  to  agree  with 
the  view  taken  by  the  learned  Lord  that  every- 
thing required  to  be  done  in  implement  of  the 
contract  was  to  be  done  in  Scotland,  inasmuch  as  it 
appears  to  me  that  the  arbitration  clause  which  I 
have  read  to  your  Lordships  does  not  indicate 
that  that  part  of  the  contract  between  the  parties 
was  to  be  implemented  by  performance  in  Scot- 
land. That  clause  is  as  much  a  part  of  the  con- 
tract as  any  other  clause  of  the  contract,  and 
certainly  there  is  nothing  on  the  face  of  it  to  indi- 
cate, but  quite  the  contrary,  that  it  was  in  the 
contemplation  of  the  parties  that  it  should  be 
implemented  in  Scotland.  The  learned  judges  in 
the  court  below  treat  the  lex  lod  solutionis  of  the 
main  portion  of  the  contract  as  conclusively 
determming  that  all  the  rights  of  the  parties 
under  the  contract  must  be  governed  by  tne  law 
of  that  place.  I  am  unable  to  agree  with  them 
in  this  conclusion.  Where  a  contract  is  entered 
into  between  parties  residing  in  different  places, 
and  where  dinerent  systems  of  law  prevail,  it  is  a 
question,  as  it  appears  to  me,  in  each  case  with 
reference  to  what  law  the  parties  contracted,  and 
according  to  what  law  it  was  their  intention  that 
their  rights  either  under  the  whole  or  any 
part  of  the  contract  should  be  determined,  m 
considering  what  law  is  to  govern,  the  lex  loei  «o{t»- 
tionis  is  a  matter  of  great  importance.  The  lex  lod 
contractus  is  also  of  importance.  In  the  present 
case  the  place  of  the  contract  was  different  from 
the  place  of  its  performance.  It  is  not  necessary 
to  enter  upon  the  inqnity,  which  was  a  good  deal 
discussed  at  the  bar,  to  which  of  these  considera- 
tions the  greatest  weight  is  to  be  attributed, 
namely,  the  place  where  the  contract  was  made 
or  the  place  where  it  is  to  be  performed.  In  my 
view  they  are  both  matters  which  must  be  taken 
into  consideration,  but  neither  of  them  is  of  itself 
conclusive,  and  still  less  is  it  conclusive,  as  it 
appears  to  me,  as  to  the  particular  law  which  was 
intended  to  govern  particular  parte  of  the  contract 
between  the  parties.  In  this  case,  as  in  aU  such 
cases,  the  whole  of  the  contract  must  be  looked  at, 
and  the  contract  must  be  i-egulated  by  the  inten- 
tion of  the  parties  as  appearing  from  the  contract. 
It  is  perfectly  competent  to  those  who,  under  such 
circumstances  as  I  have  -indicated,  are  entering 
into  a  contract,  to  indicate  by  the  terms  which 
they  employ  which  system  of  law  they  intend  to 
be  applied  to  the  construction  of  the  contract,  and 
to  the  determination  of  the  rights  arising  out  of 
the  contract.  Now,  in  the  present  case  it  appears 
to  me  that  the  language  of  the  arbitration  clause 
indicates  very  clearly  that  the  parties  intended  that 
the  rights  under  that  clause  should  be  determined 
according  to  the  law  of  England.  As  I  have  said, 
the  contract  was  made  there ;  one  of  the  parties  was 
residing  there.  Where  under  such  circumstances 
the  parties  agree  that  any  dispute  arising  out  of 
their  contract  shall  be  "  settled  by  arbitration  by 
two  members  of  the  London  Com  Exchange,  or 
their  umpire,  in  the  usual  way,"  it  seems  to  me 
that  they  nave  indicated  as  clearly  as  it  is  possible 
their  intention  that  that  pai'ticular  stipulation, 
which  is  a  part  of  contract  between  them,  ehaU  be 
interpreted  according  to  and  governed  by  the  law 
not  of  Scotland  but  of  England,  and  I  am  aware 
of  nothing  which  stands  in  the  way  of  the  inten- 
tion of  the  parties  thus  indicated  by  the  contract 
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tiiey  entered  inta,  being  carried  into  effect.  Ab  I 
have  already  pointed  out,  the  contract  witb 
reference  to  the  arbitration  'would  have  been 
absolutely  null  and  yoid  if  it  were  to  be  governed 
bj  the  law  of  Scotland.  That  cannot  have  been 
the  intention  of  the  parties ;  it  is  not  reasonable 
to  attribute  that  intention  to  them  if  the  contract 
may  be  otherwise  consti-ued ;  and  for  the  reasons 
which  I  have  given,  I  see  no  difficulty  whatever  in 
construing  the  contract  between  the  parties  as  an 
indication  that  the  contract,  or  that  term  of  it, 
was  to  be  governed  and  regulated  by  the  law  of 
England.  Bat  then  it  is  said  that  the  Scotch 
court  is  asked  to  enforce  a  law  which  is  against 
the  public  policy  of  the  law  of  Scotland,  and  that 
^tiiough  tbe  parties  may  have  so  contracted,  the 
conrta  in  Scouand  cannot  be  bound  to  enforce  the 
contract  -which  is  against  the  policy  of  their  law. 
I  should  be  prepared  to  admit  that  an  agreement 
which  was  against  a  fundamental  principle  of  the 
law  of  Scouand,  founded  on  consideration  of 
public  policy,  cordd  not  be  relied  upon  and  insisted 
upon  in  the  courts  of  Scotland ;  and  if  according 
to  the  law  of  Scotland  the  ooturts  never  allowed 
their  jurisdiction  to  try  the  merits  of  a  case  to  be 
interfered  with  by  an  arbitration  clause,  there 
would  be  considerable  force  in  the  contention 
which  is  insisted  upon  by  the  respondents.  But 
that  is  not  the  case.  The  courts  in  Scotland 
recognise  the  rights  of  the  parties  to  a  contract 
to  determine  that  any  disputes  under  it  shall 
be  settled,  not  in  the  ordinary  course  of  litigation, 
but  by  an  arbitration  tribunal  selected  by  the 
parties.  If  in  the  present  case  the  arbitrators 
bad  been  named,  the  courts  in  Scotland  would 
have  recognised,  and  given  effect  to,  and  enforced 
the  arbitration  clause,  and  would  by  reason  of  it 
hare  declined  to  enter  upon  a  trial  of  the  merits 
of  the  case.  That  being  so,  I  have  been  unable  to 
understand  upon  what  fimdamental  principle  of 
public  policy  it  can  be  said  to  rest  as  a  foundation 
that  where  an  arbitrator  is  not  named,  an  agree- 
ment between  the  parties  to  refer  a  matter  to 
arbitration  ought  not  to  be  enforced.  It  is  not 
necessary  to  inquire  into  the  history  of  the  dis- 
tinction which  has  arisen  in  the  courts  of  Scotland 
between  arbitration  clauses  where  arbiters  are 
named  and  clauses  with  an  unnamed  arbiter.  It 
is  sufficient  to  say  that  when  once  it  is  admitted,  as 
it  must  be,  that  the  courts  of  Scotland  do  enforce 
and  give  effect  to  an  arbitration  clause  and  hold 
their  hands  from  tbe  determination  of  the  merits 
by  reason  of  the  parties  having  agreed  upon  it,  it 
seems  to  me  to  follow  that  if  this  arbitiution 
clause  is  to  be  interpreted  according  to  the  law  of 
England,  and  is  therefore  a  valid  arbitration 
clause,  there  is  no  reason  why  the  courts  of 
Scotland  should  not  give  effect  to  it  just  as  much 
as  if  it  were  a  valid  arbitration  clause  according 
to  the  law  of  Scotland.  But  then  it  is  argued 
that  an  agreement  to  refer  disputes  to  arbitra- 
tion, deals  with  the  remedy,  and  not  with  the 
lights  of  the  parties,  and  that  consequently  the 
forum  being  Scotch,  the  parties  cannot  by  reason 
of  the  agreement  into  which  they  have  entered, 
interfere  with  the  ordinary  course  of  proceedings 
in  the  courts  of  Scotland.  Stated  generally,  I 
should  not  dispute  that  proposition  so  far  as  it 
lays  down  that  the  parties  cannot,  in  a  case  where 
merits  fall  to  be  determined  in  the  Scotch  courts, 
insist  by  virtue  of  an  agreement,  that  those  courts 
shall  depart  from  their  ordinary  course  of  pro- 


cedure. But  that  is  not  really  the  question 
which  has  to  be  determined  in  the  present  cose. 
The  question  which  has  to  be  determined  is, 
whether  it  is  a  case  in  which  the  courts  of  Scot- 
land ought  to  entertain  the  merits  and  adjudicate 
upon  them.  If  it  were  such  a  case,  then  no  doubt 
the  ordinary  course  of  procedure  in  the  Scotch 
courts  would  have  to  be  followed;  but  the  pre- 
liminary question  has  to  be  determined  whether 
by  virtue  of  a  valid  clause  of  arbitration  the 
proper  course  is  for  the  courts  in  Scotland  not  to 
adjudicate  upon  the  merits  of  the  case  but  to 
leave  the  matter  to  be  determined  by  the  tribunal 
to  which  the  parties  have  agreed  to  refer  it. 
Viewed  in  that  light,  I  can  see  no  difficulty,  but- 
the  argument  that  to  give  effect  to  this  ai-bitra- 
tion  clause  would  interfere  with  the  course  of 
procedure  in  the  forum  im  which  the  action  i». 
pending -seems  to  me  entirely  to  fail.  For  these 
reasons  I  move  your  Lordships  that  the  judgment 
appealed  from  be  reversed.  The  c^uestion  then 
arises,  what  course  should  be  taken  in  the  present 
case — whether  the  action  should  be  stayed  until 
the  arbitration  is  completed,  or  whether  the 
House  should  make  on  oriler  remitting  the  cause 
to  be  determined  pursuant  to  the  arbitration 
clause.  I  am  quite  satisfied,  upon  that  part  of 
the  case,  with  the  suggestion  which  will  be  made 
by  Lord  Watson,  and  I  think  that  there  is  really 
no  difficulty  in  the  manner  in  which  he  proposes 
to  give  effect  to  the  contract  between  the- 
parties. 

Lord  Watson. — My  Lords:  This  action  was 
brought  in  the  Court  of  Session  by  a  Scotch 
distiBer,  who  died  during  its  dependence,  and  is- 
now  represented  by  the  respondents,  against  tho 
appellant  firm,  who  are  merchants  in  London,, 
concluding  for  damages  in  respect  of  their  breach 
of  a  mercantile  contract.  For  the  purposes  of 
this  appeal  it  is  sufficient  to  say  that  the  contract,, 
which  was  made  in  England,  but  fell  to  be^ 
mutually  performed  in  Scotland,  contains  this 
pi-ovision :  "  Should  any  dispute  arise  out  of  this 
contract,  the  same  to  be  settled  by  two  membera 
of  the  London  Com  Exchange,  or  their  umpire, 
in  the  usual  way."  In  defence  the  appellants 
pleaded — "  (1)  No  jurisdiction ;  (2)  the  action  is 
excluded  by  the  clause  of  reference."  Both  pleas 
were  exclusively  founded  upon  the  agreement  to 
refer.  They  were  repelled  by  the  Lord  Ordinary 
(Kyllachy),  and,  in  the  First  Division,  by  Lords 
Adam  and  M'Laren,  Lord  Einnear  dissenting. 
The  learned  judges  of  the  majority  were  of 
opinion,  with  the  Lord  Ordinary,  that,  inasmuch 
as  Scotland  was  admittedly  the  locus  solutionis, 
the  whole  stipulations  of  the  contract,  including 
the  clause  of  reference,  must  be  governed  by 
Scotch  law.  In  that  view  the  agreement  to  refer, 
being  to  arbiters  unnamed,  was  plainly  invalid, 
and  their  Lordships  accordingly  sent  the  case  to 
proof  before  the  Lord  Ordinary.  With  reference 
to  the  two  pleas  which  have  been  repelled,  I  wish 
to  observe  that,  although  they  seem  to  have 
become  stereotyped  in  cases  like  the  present,  they 
do  not  correctly  represent  the  rights  of  a  defender, 
who  relies  upon  a  valid  contract  to  submit  the 
matter  in  dispute  to  arbitration.  The  jmisdiction 
of  the  court  is  not  wholly  ousted  by  such  a  con- 
tract. It  deprives  the  court  of  jurisdiction  to 
inquii-e  into  and  decide  the  merits  of  the  case, 
whdst  it  leaves  the  court  free  to  entertain  the 
suit,  and  to  pronounce  a  de,cree  in  conformity 
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with  the  award  of  the  arbiter.  Should  the  arbitra- 
tion, from  any  cause,  prove  abortive,  the  full 
jurisdiction  of  the  court  will  revive,  to  the  effect 
of  enabling  it  to  hear  and  determine  the  action 
upon  its  merits.  When  a  binding  reference  is 
pleaded  in  limine  the  proper  course  to  take  is 
either  to  refer  the  question  in  dispute  to  the 
arbiter  named  or  to  sta^  procedure  until  it  has 
been  settled  by  arbitration.  The  latter  course 
was  adopted  in  Caledonian  Railway  Company  y. 
Qreenoek  and  Wemyss  Bay  Bailuiay  Company  {10 
Ct.  Sess.  Ca.,  3rd  series,  892),  where  the  reference 
was  to  arbiters  unnamed,  but  had  been  confirmed 
by  statute.  I  cite  that  case,  not  as  establishing, 
but  as  illustrating,  the  rule  of  procedure,  which  was 
in  force  long  before  its  date.  The  first  question  in 
this  appeal  is  whether  the  law  of  England  or  the 
law  of  Scotland  applies  to  the  interpretation  of 
the  clause  of  reference.  If  the  law  of  Scotland 
must  prevail,  the  judgments  appealed  from  are 
unimpeachable.  If,  on  the  other  hand,  the  con- 
tract must  be  governed  by  English  law,  the  clause 
of  reference  is  obligatory  according  to  that  law ; 
.and  in  that  event  the  further  question  arises 
whether  the  courts  of  Scotland  ought  to  give  the 
.same  effect  to  it  as  if  it  had  been  a  binding  Scotch 
<!ovenant.  Upon  the  first  of  these  questions  I 
have  been  unable  to  arrive  at  the  same  conclusion 
with  the  courts  below.  When  two  parties  living 
-under  different  systems  of  law  enter  into  a 
personal  contract,  which  of  these  systems  must 
be  applied  to  its  construction  depends  upon  their 
mutual  intention,  either  as  expressed  in  their  con- 
tract or  as  derivable  by  fair  implication  fi-om  its 
terms.  In  the  absence  of  any  clear  expression  of 
their  intention  it  is  necessary  and  legitimate  to 
take  into  account  the  circumstances  attendant 
upon  the  making  of  the  contract  and  the  course 
of  performing  its  stipulations  contemplated  by 
the  parties,  and  amongst  these  considei'ations  the 
locus  contractvi  and  the  locus  solutionis  have 
always  been  regarded  as  of  importance,  although 
English  and  Scotch  decisions  differ  in  regard  to 
the  relative  weight  which  ought  to  be  attributed 
to  them  when  the  place  of  contracting  is  in  one 
forum  and  the  place  of  performance  in  another. 
In  the  present  case  it  does  not  appear  to  me  to  be 
necessary  to  discuss  the  relative  ralue  of  these 
considerations,  because,  in  my  opinion,  the  clause 
of  reference  is  expressed  in  terms  which  clearly 
indicate  that  the  parties  had  in  contemplation,  and 
agreed  that  it  should  be  interpreted  according  to 
the  rules  of  English  law.  If  tnev  had  stipulated 
that  all  disputes  arising  out  of  the  contract  were 
to  be  decided  in  the  Court  of  Session,  I  should 
have  been  of  opinion  that  they  had  in  view  the 
principles  of  Scotch  law,  and  meant  that  their 
mutu(Q  stipulations  should  be  construed  according 
to  these  principles.  And,  to  mv  mind,  their 
selection  from  the  membership  oi  a  commeixiial 
body  in  London  of  a  conventional  tribunal  which 
is  to  act  "  in  the  usual  way,"  or,  in  other  words,  in 
the  manner  which  is  customary  in  London,  indi- 
cates, not  less  conclusively,  that,  in  agreeing  to 
such  an  arbiti-ation,  they  were  contracting  with 
reference  to  thd  law  of  England.  Upon  the 
assumption  that  the  contract  must  be  read  in  the 
light  of  English  law,  the  respondents  maintained 
that,  in  so  nir  as  concerns  the  agreement  to  refer, 
that  law  is  inadmissible.  They  argued  that  the 
agreement  relates,  not  to  the  substance  of  the 
contract,  but  to  the  remedy  which  the  parties  were 


to  pursue ;  and  that,  according  to  a  well-known 
principle  of  general  law,  all  questions  touching  the 
remedy  must  be  decided  according  to  the  rules  of 
the  forum  in  which  the  remedy  is  sought.  They 
also  contended  that  the  Lords  of  Sessions  were  not 
bound  to  recognise  any  reference  to  unnamed 
arbiters,  whatever  might  be  its  validity  elsewhere, 
to  the  effect  of  excluding  their  own  jurisdiction, 
because  its  recognition  would  be  contrary  to  the 
policy  of  Scotch  hiw.  Neither  of  these  contentions 
IS,  in  my  opinion,  well  founded.  It  has  never,  so 
far  as  I  am  aware,  been  seriously  disputed  that, 
whatever  may  be  the  domicile  of  a  contract,  any 
court  which  has  jurisdiction  to  entertain  an  action 
upon  it  must,  in  the  exercise  of  that  jurisdiction, 
by  guided  by  what  are  tei-med  the  curial  rules  of 
the  lex  fon,  such  as  those  which  relate  to  pixv 
cedure  or  to  proof.  Don  v.  Lippman  (2  Sh.  and 
McL.  682),  which  is  the  leading  Scotch  authority 
upon  the  point,  has  settied  that  these  rules  include 
local  laws  relating  to  prescription  or  limitation. 
But  all  the  rules,  noticed  by  Lord  Brougham  in 
his  elaborate  judgment  as  belonging  to  that  class, 
refer  to  the  action  of  the  court  in  investigating 
the  merits  of  a  suit  in  which  its  jurisdiction  has 
been  already  established.  I  can  find  no  authoritjf , 
and  none  was  cited  to  us,  to  the  effect  that,  in 
dealing  with  the  prejudicial  question  whether  it 
has  jurisdiction  to  try  the  merits  of  the  cause,  the 
court  ought  to  disregard  an  agreement  to  i^efer 
which  is  pars  contractus,  and  binding  according  to 
the  law  of  the  contract,  because  it  would  not  be 
valid  if  tested  by  the  lex  fori.  Without  clear 
authority  I  am  not  prepared  to  afiS.rm  a  rule  which 
does  not  appear  to  me  to  be  recommended  by  any 
considerations  of  principle  or  expediency.  One 
result  of  its  adoption  would  be  that,  if  two  persons 
domiciled  in  England  made  a  contract  there,  con- 
taining the  same  clause  of  reference  which  occurs 
in  this  case,  either  of  them  could  avoid  the 
reference  by  bringing  an  action  before  a  Scotch 
court,  if  the  other  nappened  to  be  temporarily 
resident  in  Scotland,  or  to  have  personal  estate  in 
that  country  capable  of  being  arrested.  The 
second  reason  advanced  by  the  respondents,  for 
denying  effect  to  the  reference,  would  have  been 
more  plausible  if  it  had  been  the  law  of  Scotland 
that  no  private  agreement  could  exclude,  to  any 
extent,  tne  jurisdiction  of  the  ordinary  tribunals. 
I  am  not  disposed  to  hold  that  Scotch  courts  are 
bound  to  give  effect  to  every  stipulation  in  a 
foreign  contract,  unless  it  is  shown  to  be  contra, 
bonos  mores,  in  the  sense  of  the  law  which  they 
administer.  There  may  be  stipulations  which, 
though  not  tainted  witn  immorality,  are  yet  in 
such  direct  confiict  with  deeply-rooted  and  impor- 
tant considerations  of  local  policy,  that  her  courts 
would  be  justified  in  declining  to  recognise  them. 
But  the  law  of  Scotland  has,  from  tiie  earliest 
times,  permitted  private  parties  to  exclude  the 
merits  of  any  dispute  between  them  from  the 
consideration  of  the  court  by  simply  naming  their 
arbiter.  The  rule  that  a  reference  to  arbiters  not 
named  cannot  be  enf  oreed,  does  not  appear  to  me 
to  rest  upon  any  essential  considerations  of  public 
policy.  Even  ii  an  opposite  inference  were  dedn- 
cible  from  the  authorities  by  which  it  was 
established,  which  establish  the  rule,  the  rule  has 
been  so  largely  trenched  upon  by  the  legislation  of 
the  last  fifty  yeai-s,  both  in  general  and  in  local 
and  personal  Acts,  that  I  should  hesitate  to  affirm 
that  the  policy  upon  which  it  was  originally  based 
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goold  now  be  regarded  as  ot  cardinal  importance. 
For  these  reasoiiR  I  am  of  opinion  that  tbe  inter. 
loentorg  appealed  from  ought  to  be  reversed,  and 
the  caDse  remitted,  with  directions  to  sist  pro- 
eednre  in  hoc  statu,  in  order  that  the  matters  in 
dispute  majr  be  settled  hj  arbitration,  in  terms  of 
tin  contract.  Snch  an  order  will  leave  the  parties 
at  Hberty,  in  the  coarse  of  the  reference,  to  avail 
themielTeB  of  the  pi-ovisions  of  the  Arbitration 
Ad  1889 ;  and  will  enable  the  Court  of  Session, 
in  tlie  event  of  any  lapse  of  the  reference,  to  try 
«nd  dispose  of  the  merits  of  the  case. 

LordAsHBOUBNK. — My  Lords:  I  concur.  The 
(sbstantial  question  to  be  determined  is  whether 
the  law  of  Scotland  or  the  law  of  England  is  to  be 
Applied  to  the  interpretation  of  the  arbitration 
aauae  in  qnestion.  One  of  the  pai-ties  was  a 
Sootch  distiller,  and  the  parties  on  the  other  side 
yen  merchants  in  London.  The  contract  was 
node  in  England  and  was  (apart  from  the  arbitra- 
tion clanse)  to  be  performed  in  Scotland.  That 
clame,  set  out  in  tJie  case,  is  of  the  highest 
nnportanoe.  There  is  no  absolute  irde  of  law  as 
to  tin  way  in  which  the  intention  of  the  parties 
to  a  contract  with  reference  to  the  law  of  a 
puticnkr  place  ia  to  be  ascertained.  Were  it 
not  for  the  arbitration  clause  I  should  assent  to 
the  conckgion  that  the  parties  contracted  solely 
'with  a  view  to  the  application  of  the  law  of  Scot- 
tod.  Having  regard,  however,  to  the  terms  of 
that  claose.  I  am  led  to  the  conclusion  that  the 

rles  intended  that  it  should  be  interpreted 
the  mles  of  the  law  of  England  alone. 
A  contract  which  provided  that  disputes  should 
h«  tettled  by  arbitration  by  two  members  of 
the  London  Com  Exchange,  or  their  umpire,  "in 
the  Baal  way,"  distinctly  introduces  a  reference  to 
the  weD-known  laws  regulating  such  arbitrations, 
yi  the»  must  be  the  laws  of  England.  This 
■intetpretation  gives  due  and  full  effect  to  every 
portion  of  the  contract,  whereas  the  arbitration 
choK  beoomes  mere  waste  paper  if  it  is  held  that 
the  parties  were  contracting  on  the  basis  of  the 
^fpEcation  of  the  laws  of  Scotland,  which  would 
»t  once  refuse  to  acknowledge  the  full  efficacy  of 
|>  daote  80  framed.  It  is  more  reasonable  to 
Mid  that  the  parties  contracted  with  the  common 
intention  of  giving  entire  effect  to  every  clause, 
l^ier  than  of  mutUatin^  or  destroying  one  of 
«e  most  important  provisions. 
I«rdg  Macnaqhten  and  Mobeis  concurred. 

Jf"^  SHAJfD. — My  Lords :  I  also  am  of  opinion 
that  the  appeal  in  this  case  should  be  sustained, 
'■i  the  judgment  complained  of  reversed  for  the 
"^("tt  which  have  already  been  so  f  uUy  stated, 
^d  it  wonld  serve  no  good  purpose  to  repeat 
•"a  From  the  terms  in  which  the  clause  of 
""Woe  is  expressed,  in  a  contract  to  which,  it 
*wt  be  observed,  a  firm  of  merchants  in  London 
^d  carrying  on  business  there,  is  one  of  the 
:^™.  I  thmk  it  is  to  be  inferred  to  be  para  con- 
j^wIm  that  the  agreement  which  it  contained  for 
™  settlement  of  disputes  which  might  arise  out 
« tie  contract,  was  to  be  interpreted  and  governed 
■7. we  law  of  England;  and  I  am  further  of 
*i™onthat  there  are  no  such  considerations  of 
phc  policy  at  the  basis  of  the  rules  of  Scottish 
■•  ffl  reference  to  the  necessity  of  arbiters  being 
"Jjoeo  m  order  to  create  a  binding  obligation  to 
a^'  *t^  'rarrant  the  courts  in  Scotl^d,  in  an 
**ott  wonght  there,  in  refusing  to  give  effect  to 


the  law  and  practice  as  to  arbitrations  in  England, 
In  accordance  with  the  ordinary  practice  in 
Scotland,  I  think  that  procedure  in  tne  present 
action  should  be  stayed,  to  allow  the  arbitration  to 
be  proceeded  with  in  England  as  provided  by  the 
contract. 

Interlocutors  appealed  from  r»veried.    Cause 
remitted  to  the  Court  of  Session  voith  direc- 
tions.   Bemondenis  to  pay  the  costs  of  this 
appeal.  andheloiB. 
Solicitors  for  the  appellants.  Banger,  Burton, 
and  Co.,  for  SHnlay  and  Wilson,  Edinburgh. 

Solicitors  for  the  respondents,  B.  8.   Taylor, 
Son,  and  Humbert,  for  A.  Mustard,  Edinburgh. 


Smcsm  Court  of  InMcatiirB^ 
— « — 

COURT   OF   APPEAL. 

Wednesday,  May  23. 

(Before  Lindlbt,  Lopes,  and  Datby,  L.JJ.) 

Be  Nash  ;  Pball  v.  Bevan.  (a) 

APPEAL   PBOM   THE    CHAHCEBY   DIVISION. 

Wm — Construction — Gift  to  "  the  nearest  relatives 
then  living  " — Time  when  class  to  he  ascertained. 
A  testaior,  who  died  in  April  1879,   by  his  wiU 
dated  in  March  1870,  gave  his  residuary  estate 
to  his  wife  for    life,  and,  after   her  death,  to 
"  the  nearest  relatives  then  living  {to  be  here- 
after named  tn  a  eodicH)."    He  died  without 
having  executed  any  codicil. 
Held,  that  the  class  must  be  ascertained  at  the 
death  cf  the  testator — iMmely,  his  next  of  kin 
by   blood  at    that   date  —  but  that  only  those 
members  of  the  doss  could  taJee  who  survived 
the  wife. 
Tiffin  V.  Longman  (15  Beav.  275)  not  followed, 
Spink  V.  Lewis  (3  Bro.  C.  C.  355)  approved. 
Order  of  Kekewich,  J.  varied. 
By  his  will,  dated  the  24th  March  1870,  Samuel 
Kash,  after  desiring  that  his  debts,  funeral,  and 
testamentary  expenses  should  be  paid  and  satis- 
fied by  his  wife  Elizabeth  as  soon  as  conveniently 
might  be  after  his  decease,  declared  as  follows : 

Secondly,  I  give,  devise,  and  bequeath  nnto  my  beloved 
wife  Elizabeth  all  and  every  my  hoosehold  fnmitnre, 
linen,  wearing  apparel,  books,  plate,  piotnres,  china,  and 
also  all  and  every  anm  and  anmB  of  money  which  may  be 
in  my  house  or  about  my  person  or  which  may  be  dne  to 
me  at  the  time  of  my  decease,  and  also  all  and  every 
other  my  estate  and  effects,  fieehold  and  leasehold  what- 
soever and  wheresoever,  whether  in  possession  or 
expectancy,  to  and  for  my  beloved  wife  Elizabeth's  own 
use  and  benefit  daring  her  natoral  life ;  and  thirdly, 
after  the  decease  of  my  beloved  wife  Elizabeth  I  desire 
that  the  sum  of  two  hundred  pounds  be  paid  out  of  the 
rental  of  the  remaining  property  to  the  London  City 
Mission,  and  that  the  nearest  relatives  then  living  (to  be 
hereafter  named  in  a  codicil)  shall  reoeiva  the  benefit 
equally  among  them  after  the  aforesaid  sum  has  been 
paid  to  the  aforenamed  sociefy. 

The  testator  appointed  his  wife  Elizabeth  sole 
executrix  of  his  wul. 

The  testator  died  on  the  20th  April  1879  with- 
out leaving  any  codicil  to  his  will,  and  without 
any  child,  pai-ent,  brother,    sister,   uncle,  aunt, 

(a)  Beported  by  E.  A.  Sciutcblit,  Esq.,  Banlstor-kt-Ltw. 


oogle 


6— Vol.  LXXI.] 


THE  LAW  TIMES. 


[Sept.  1,UM. 


Ct.  of  App.] 


Be  Nash  ;  Pbaxl  v.  Bevan. 


[Ot.  of  App. 


nephew,  or  nieoe,  bat  with  two  great-nieces,  him 
Btirviving. 

The  will  was  duly  proved  by  the  testator's 
widow  on  the  26th  May  following. 

The  testator's  widow  died  on  the  20th  Jan.  1893 
intestate,  leaving  part  of  the  testator's  personal 
'estate  unadministered,  and  cm.  the  7th  March 
following  letters  of  administration,  with  the  will 
annexed,  of  the  estate  so  left  unadministered  were 
granted  to  Sarah  Ann  PraU,  the  wife  of  John 
Albert  Frail,  one  of  the  two  lawful  great-nieces 
and  only  next  of  kin  of  the  testator. 

On  the  14th  March  1893  Mr.  and  Mrs.  PraU 
took  oat  an  ori^nating  summons  for  the  deter- 
mination (inter  alia)  of  the  question  whether  the 
residuary  gift  in  the  will  was  valid  and  capable  of 
taking  effect,  and,  if  so,  who  under  the  terms  of 
the  ym[  and  in  the  events  which  had  happened 
was  or  were  entitled  to  the  legal  and  beneficial 
interests  in  the  residuary  real  and  personal 
estates  respectively  of  the  testator. 

The  treasurer  of  the  London  City  Misdon  was 
made  a  defendant,  but  there  being  practically  no 

Sure  personalty,  proceedings  were  ordered  to  be 
iscontinued  against  him,  he  giving  up  all  claim 
to  the  2002.  legacy. 

On  the  6th  April  1894  Kekewich,  J.  made  an 
order  declaring  that,  upon  the  true  construction 
of  the  will,  and  in  the  events  which  had  happened, 
the  residuary  gift  was  a  good  and  valid  gift,  and 
that  the  parties  entitled  under  it  were  the  persons 
(other  than  the  testator's  wife,  deceased)  who 
would  have  been  the  next  of  kin  by  blood  of  the 
testator  if  he  had  survived  his  wife  and  died 
immediately  after  her. 

'  The  plaintiffs  appealed,  asking  by  their  notice 
of  appeal  that  the  order  made  by  Kekewich,  J. 
might  be  reversed  so  far  as  it  declared  that  the 
residnary  gift  contained  in  the  will  was  a  good 
and  valid  gift ;  and  that  in  lieu  thereof  it  might 
be  adjudged  that  the  residnary  gift  was  invalid 
and  ineffectual,  and  that  the  testator  died  intes- 
tate as  regarded  such  residue.  Or,  in  the  alter- 
native, in  case  the  court  should  hold  the  residuary 
gift  to  be  good  and  valid,  that  the  order  should 
.be  reversed  so  far  as  it  held  that  the  persons 
entitled  under  the  gift  were  the  persons  (other 
than  the  testator's  wife,  deceased)  who  would  have 
been  the  next  of  kin  by  blood  of  the  testator  if  he 
had  survived  his  wife  and  died  immediately  after 
her ;  and  that  in  lieu  thereof  it  might  be  adjudged 
that  the  parties  entitled  under  the  gift  were  such 
of  the  next  of  kin  by  blood  of  the  testator  (other 
than  his  wife)  who  were  living  and  ascertainable 
at  the  date  of  his  decease,  and  who  also  survived 
his  wife. 
The  appeal  now  came  on  to  be  heard. 

J.  M.  Gover  for  the  appellants. — It  was  decided 
by  Kekewich,  J.  that  uie  residuary  gift  was  a 
good  and  valid  gift,  and  that,  upon  the  death  of 
the  testator's  widow,  the  property  passed  to  those 
persons  who  woxdd  have  been  the  next  of  kin  by 
blood  of  the  testator  if  he  had  survived  his  wife 
and  died  immediately  afterwards.  That  I  submit 
was  a  wrong  order,  for,  there  being  no  codicil  and 
the  persons  who  were  to  take,  at  the  death  of  the 
testator's  wife  not  therefore  being  indicated,  the 
gift  altogether  failed ;  and  I  say  that  the  next  of 
kin  according  to  the  Statutes  of  Distribution 
should  take  the  property.  Assuming,  however, 
that  that  is  not  so,  and  if  the  gift  is  good  and 


valid,  then  I  say  that  the  parties  entitled  under 
it  are  such  of  the  next  of  kin  by  blood  of  the  tes- 
tator (other  than  his  widow)  living  and  ascertained 
at  his  death  as  survived  his  widow.  [He  mi 
stopped  by  the  Court.] 

Eduxird  Ford  for  the  respondents. — The  class  is 
to  be  ascertained  at  the  death  of  the  tenant  for 
life.  [Davet,  L.J. — The  case  of  SpinJc  y.  Lenit 
(3  Bro.  G.  G.  355)  seems  to  be  an  authoritj 
directly  the  other  way,  although  Tiffin  v.  Longnan 
(15  Beav.  275)  is  in  favour  of  your  contention.] 
I  admit  that  the  term  "  nearest  relatives  "  means 
next  of  kin  by  blood.    He  referred  also  to 

Bulloek  T.  Downes,  9  H.  of  L.  Caa.  1 ; 
Eagles  v.  Le  Bruton,    L.  Bep.  15  £q.  148 ;  42 Lf. 
362,  Ch. 

No  reply  was  called  for. 

LiNDUST,  L.J. — This  is  an  apiieal  from  a  jad(^ 
ment  of  Kekewich,  J.,  declaring  that,  upon  toe 
true  construction  of  the  will,  and  in  the  erenti 
which  have  happened,  the  residuary  gift  is  a  good 
and  valid  gift,  and  that  the  parties  entitled  under 
it  were  the  persons   (other  than  the  testator's 
widow)  who  would  have  been  the  next  of  kin  bf 
blood  of  the  testator  if  he  had  survived  his  «iw 
and  died  immediately  afterwards,  or,  in  otiier 
words,  that  the  class  of  "  nearest  relatives  "  wts 
to  be  ascertained  at  the  death  of  the  tenant  for 
life,  and  not  at  the  death  of  the  testator.    Tbe 
appellants  contend  that  the  gift  was  to  the  neA 
of  kin  by  blood  of  the  testator,  to  be  ascertainel 
at  his  death,  but  that  only  such  of  them  were  to 
take  as  survived  the  tenant  for  life.     For  reasons 
which  I  will    give  presently  I  think  the  appel- 
lants' contention  is   right.     [His  Lordship  read 
the  provisions  of  the  will  as  above  set  forth,  sjid 
continued n    The  gift  is   to   "the    nearest  rela- 
tives."   Whose  nearest  relatives  ai-e  meant  ?   i» 
the  testator  has  not  made  any  reference  to  thoa» 
of  anyone  else,  I  suppose  he  must  mean  his  owib 
Then  follow    the   words    "  then  living,"   whicb 
clearly  mean  living  at  the  death  of  the  widow,  tte. 
tenant  for  life.    Then  we  have  "  to  be  hereaflw 
named  in  a  codicil ;  "  but  the  testator  has  left  iiM 
codicil,  so  we  cannot  give  effect  to  that  phrasi 
What  then  is  the  law  applicable  in  this  state  s 
circumstances  P    In  the  case  of  Bulloek  v.  Doun 
(9  H.  of  L.  Gas.  1),  it  was  held  that,  under  a  gif 
after  a  life  interest,  to  such  next  of  kin  by  bloo 
of  the  testator  as  would  under  the  Statutes  0 
Distribution    "  have    become    and     been    tlM 
entitled  thereto  in  case  "  the  testator  "  had  di« 
intestate,"  the  persons  entitled  were  to  be  asc^ 
tained  at  the  death  of  the  testator.    We  mW 
give  some  effect  to  the  words  in  the  will  "  tha 
Eving,"  which,  as  I  have  said,  in  my  opinion  me* 
living  at  the  death   of  the  testator's  widow.    A 
regards  the  words  "  nearest  relatives,"  they  mes 
something    different  from  those   who  would  1 
entitled  under  the  Statutes  of  Distribution ;  th^ 
must    mean  relatives   by  blood,   which  was  tl 
view  taken  by  Kekewich,  J.    I  propose  to  v&i; 
the  order  of  Kekewich,  J.  in  accordance  with  th 
appellants'  contention,  by  declaring  that  the  cla« 
of  persons  entitled  to  take  must  oe  ascertaine 
at  the  death  of  the  testator,  namely,  his  next 
kin  by  blood  at  that  date,  but  that  only  thos 
members  of   the  class   take  who    survived  tb 
widow.    That  will  make  the  order  right,  or    _ 
nearly  right  as  on  so  imperfect  a  will  the  eool 
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can  make  it.    The  cosis  of  all  parties  will  come 
out  of  the  estate. 

Lopss,  liJ. — I  am  of  the  same  opinion,  and 
I  have  nothing  to  add. 

Datby,  L.J. — The  real  question  is,  whether  the 
clan  of  "  nearest  relatiTes     is  to  be  ascertained 
at  the  death  of  the  testator,  or  at  the  death  of  the 
tenant  for  life.    It  is  contended  for  the  respon- 
daitt  that  it  is  to  be  ascertained  at  the  death  of 
tie  tenant  for  life,  and  it  is  true  that  there  is 
aome  authority  for  that   contention  in    certain 
«aaea  decided  07^  Lord  Bomilly,  to  which  I  will 
presently  refer.    Now,  it  was  settled  in  BuUoek  v. 
voana  (9  H.  of  L.  Cas.  1)   that  under  a  gift, 
after  a  son's  decease,  to  "  such  person  or  persons  of 
the  blood  of  me  as  would  by  vii-tue  of  the  Statutes 
of  Distribution  of  Intestates'  Effects  have  become 
and  been  then  entitled  thereto  in  case  I  had  died 
intestate,"  the  persons  entitled  were  to  be  ascer- 
ttined  at  the  death  of  the  testator.    But  Lord 
Eomilly  (then  Sir  John  Romilly),  in  Tiffin  v.  Long- 
vun  (15  Beay.  275),  held  that,  in  the  case  of  a 
gift  to  "  relations  "  claiming  at  a  particular  peinod, 
the  class  was  to  be  ascertained  at  the  death  of  the 
tenant  for  life,  as  fixed  by  the  Statute  of  Distri- 
butions, if  he  had  died  at  that  time.   In  Holloway 
T.  Sadcliffe  (23  Beay.  168),  where,  after  a  prior 
life  interest,  the  gift  was  to  "  legal  personal  repre- 
sentatires  in  such  and  the  like  manner  as  if  the 
same  had  been  to  be  paid  under  the  Statute  of  Dis- 
tributions,"he  held  that  the  next  of  kin,  according 
toUie  statute,  to  be  ascertained  at  the  death  of  the 
testator,  were  entitled  (though  he  intimated  that 
a  jlightly  different  set  of  words  might  have  im- 
ported a  present,  rather  than  a  past,  ascertain- 
iDent  of  the  class,  that  is,  at  the  death  of  the 
tenant  for  life).     In  Eaglet  y.  Le  Breton  (L.  Rep. 
K  Bj.  148),  where  the  gift  was  "  to  pass  to  my 
Rhtives  at  the  death  of  my  sisters,"  Lord  RomiUy 
u  leported  to  haye  held  that  the  next  of  kin  might 
1*  ascertained   at  the   death  of  the  tenant  for 
life,  (a)   I  can  find  no  ground  for  the  distinction 
*»ie  m  these  three  cases,  and  it  is  not  consistent 


with  the 


meanme 


which  the  court  has  attached  to 


tile  words  "relations  "  and  "  relatives."  A  gift  to 
'nearest  relatives"  is  equivalent  to  a  gift  to 
leanst  of  kin — ^that  is  to  say,  nearest  of  Km  by 
l>looi  Prom  the  case  of  BuUoek  v.  Downes  (9  BL. 
of  L.  Cas.  1),  to  which  I  have  already  referred,  it 

i    i«  clear  that  the  class  to  take  is  to  be  ascertained 

,    at  the  death  of  the  testator.     Then  I  find  in  Mr. 

,  Jannan's  book  on  Wills  (5th  edit.,  vol.  2,  p.  983)  a 
I^wage  to  which -I  referred  in  the  course  of  the 
UTOnent,  and  with  which  I  agree,  as  follows: 
'^Where  a  testator  directed  personal  estate  and 
**  produoe  of  real  estate  to  be  laid  out  for 
*wninlatdan  for  ten  years,  and  then  a  certain 
P»rt  thereof  divided  among  such  of  the  tes- 
■'w'b  next  of  kin  and  personal  representatives 

i  «« «lwuld  be  then  living.  Lord  Thurlow  held  that 
Me  next  of  kin  at  the  testator's  death  surviving 
we  specified  period  were  entitled ;  for  it  was  plain 
™t  the  testator  meant  some  class  of  persons  of 

(<)  But  see  the  head-note  and  the   erratom  at  the 

*»»»«Mement  of  the  volume  (L.  Eep.  15  Eq.),  and  the 

••port  of  the  ease  in  42  L.  J.  362,  Ch.,  from  which  it 

'fM  that  Lord  Bomilly  really  decided  that  the  class 

i      '••wbssseertained  at  the  death  of  the  tostatrii,  and 

I      -•  ".that  of  the  tenant  for  life.    It  is,  therefore,  on 

toonty  not  alcailut  bnt  in  favonr  of  the  view  taken  by 

"«  MBrt  in  the  present  case.— E«P.    . 


whom  it  was  doubtful  whether  they  would  live 
ten  years "  {SpirJe  y.  Leiois,  3  Bro.  C.  C.  355). 
That  seems  to  me  to  be  good  sense,  good  lone, 
and  good  law.  I  therefore  think  that  the  order 
appealed  from  should  be  varied,  as  Lindley,  L. J., 
has  suggested.  Order  varied. 

Solicitors  for  the  appellants,  C.  and  E.  Wood- 
roffe. 

Solicitors  for  the  respondents,  Lee,  Ockerby, 
and  Everington,  agents  for  Thomof  Bust,  Tun- 
bridge  Wellfl. 


June  6  and  18. 

(Before  Likdlet  and  Davby,  L.JJ.) 

Be  LvMLET;  Hood-Babbs  v.  Gathcabt.   (a) 

appeal  fsom  the  chancest  division. 

Married  woman — Separate  estate — Bestraint  on 
anticipation — Sequestration — Married  Women's 
Properly  Act  1882  (45  A  46  Vict.  e.  76),  «.  1— 
Married  Women's  Property  Act  1893  (56  *  57 
Vict.  c.  63).  ss.  1,  2. 

Under  a  sequestration  order  to  enforce  payment  of 
costs  owed  by  a  married  woman,  the  sequestrators 
are  not  entitled  to  take  rents  of  property  of  which 
she  is  tenant  for  life,  without  power  of  anticipa- 
tion, that  have  accrued  due  subsequently  to  the 
date  of  the  order  for  payment,  even  though  the 
writ  of  sequestration  was  issued  after  sneh  rent* 
became  payable. 

Decisitm  of  North,  J.  (70  L.  T.  Rep.  622)  affirmed. 

Sect.  2  of  the  Married  Women  s  Property  Act 
1893  does  not  give  the  court  jurisdiction  to  alter 
or  vary  an  order  for  payment  of  costs  m,ade  before 
tlie  Act  came  iiUo  operation,  or  to  make  a  new 
order  for  payment  of  the  tame  costs. 

Appeal  by  Hood-Barrs  from  a  decision  of 
Norijh,  J.  (70  L.  T.  Rep.  622). 

nopkinson,  Q.G.  and  Denniss  for  the  appellant. 
— The  rents  which  we  seek  to  restrain  Mrs. 
Cathcart  from  i-eceiving  being  in  arrear,  they  are, 
so  far  as  regards  the  restraint  on  anticipation,  on 
the  same  footing  as  if  they  had  been  actually  paid. 
They  can  no  longer  be  "  anticipated,"  and  they  can 
therefore  be  sequestrated.  Bestraint  upon  antici- 
pation prevents  a  married  woman  from  anticipating 
accruing  payments,  but,  when  received,  her  judg- 
ment creditor  can  take  them  : 

Re  Olanvill;  Ellis  y.  Johnson,  64  Ii.  T.  Bep.  411 ; 

31Ch.  Div.  532; 
Cox  y.  Bmnetl,  64  L.  T.  B«p.  380;  (1891)  1  Ch. 

617,  623. 

Income  in  arrear  at  the  time  when  it  is  at- 
tempted to  put  the  sequestration  in  force  may  be 
taken  under  the  order.  The  day  after  the  rents 
accrued  due  Mrs.  Cathcart  could  herself  have 
asssigned  them.  [Davby,  L.J. — The  cases  of 
Chapman  v.  Biggs  (48  L.  T.  Rep.  704;  11 
Q.  B.  Div.  27)  and  Dracott  v.  Harrison  (17 
Q.  B.  Div.  147)  are  undoubtedly  in  jwint, 
and  are  authorities  against  your  contention ; 
but  Be  Andrews ;  Edwards  v.  Dewar  (53 
L.  T.  Rep.  422 ;  30  Ch.  Div.  159)  seems  to  be 
to  some  extent  in  your  favour.]  The  Married 
Women's  Property  Act  1882  altered  the  law  as 
laid  down  in  Pike  v.  Fitzgibbon  (44  L.  T.  Rep. 

(a)  Bepsrted  by  E.  A.  So&lTCBLiT,  Ewi.,  Barriiter«t-Law. 
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562;  17  Gh.  DiT  454).  The  appeal  m  the  case 
of  Hood-Bam  r.  CcUheart,  which  has  recently 
been  argued  in  the  other  branch  of  this  court, 
and  in  which  judgment  has  been  reserved,  raises 
substantially  the  same  point  as  occurs  in  this 
case.  [LiNDLKY,  L.J.— We  are  aware  of  that, 
and  we  do  not  propose  to  give  judgment  in  the 
present  case  until  tnat  appeal  has  been  disposed  of 
and  we  learn  the  result  of  it.]  Other  decisions 
relating  to  the  question  are  the  following : 

Hydt  T.  Byde,  59  L.  T.  Bep.  529 ;  13  Prob.  Sir. 
166; 

Claydon  ▼.  Fineh,  L.  Bep.  15  Eq.  266  ; 

Stanley  r.  Stanley,  37  t.  T.  Eop.  777 ;  7  Ch.  Div. 
589. 

Then  we  say  that  regard  must  be  had  to  the 
Married  Women's  Property  Act  1893.  That  Act 
came  into  force  on  the  5th  Dec.  1893.  Sect.  2 
enacts  that  in  any  action  or  proceeding  instituted 
by  a  woman  the  court  shall  hare  jurisdiction  to 
order  payment  of  the  costs  of  the  opposite  party 
out  of  property  which  is  subject  to  a  restraint  on 
anticipation,  and  may  enforce  such  payment.  That 
Act  authorises  the  sequestration  order  to  be  made. 
The  orders  being  for  payment  of  costs,  and  made 
on  applications  oy  motion  or  summons  by  Mrs. 
Gathcart  herself,  they  were  made  in  a  "  pro- 
ceeding instituted  "  by  her,  notwithstanding  that 
the  matter  in  which  they  were  made  was  initiated 
by  the  petition  of  the  appellant  or  Messrs. 
Lumley  : 

Salt  T.  Cooper,  43  L.  T.  Bep.  682 ;   16  Ch.  Div. 

544; 
Re  Clagett'M  Estate ;  Fordham-r.  Clagett,  46  L.  T.  Bep. 
719  ;  20  L.  T.  Bep.  637. 

Mrs  Cathcart  appeared  in  person,  but  did  not 
address  the  court. 

Cur.  adv.  vult. 

June  18. — The  following  written  judgment  of  the 
Gourt  (Lindley  and  Davey,  L.J  J.)  was  delivered  by 

Davet,  L.J. — This  is  an  appeal  from  North,  J. 
against  an  order  made  by  him  on  the  28th  April 
1894,  dismissing  with  costs  a  motion  by  Mr. 
Hood-Barrs  in  this  matter.  It  was  heard  by 
Lindley,  L.J.  and  myself.  In  this  case  Mr.  Hood- 
Barrs  was  appellant,  and  Mrs.  Cathcart  was 
respondent.  By  orders  in  the  matter  of  9th 
June  1893,  21st  June  1893,  and  19th  Oct. 
1893,  Mrs.  Cathcart  has  been  ordered  to  pay  to 
Mr.  Hood-Barrs  costs,  which  have  been  taxed  at 
115Z.  In.  2d.,  321. 10».,  and  59Z.  15«.  6d.  The  order  of 
9th  June  1893,  was  made  on  a  motion  made  by  Mrs. 
Cathcart,  and  is  an  order  for  payment  of  costs 
by  Mrs.  Cathcart  simply  without  more.  The  orders 
oi  21st  June  and  19th  Oct.  were  also  made  on  appli- 
cations by  motion  and  summons  of  Mrs.  Cathcart, 
and  each  of  these  orders  contains  the  direction  that 
execution  for  such  costs  against  Mrs.  Gathcart  be 
limited  to  her  separate  property,  not  subject  to 
any  restraint  against  anticipation  unless,  by  virtue 
of  sect.  19  of  the  Married  Women's  Property  Act 
1882,  such  property  shall  be  liable  to  execution, 
notwithstanding  such  restraint.  By  an  order  of 
the  15th  Jan.  lo94,  it  was  ordered  that  Mr.  Hood- 
Barrs  be  at  liberty  to  issue  a  writ  of  sequestration 
to  recover  the  above  three  sums  of  costs  against 
the  separate  estate  of  Mrs.  Gathcart,  restricted 
on  the  same  terms  as  those  I  have  read  from  the 
two  last  orders.  Mr.  Hood-Barrs'  motion  was — 
(1)  To  continue  an  injunction,  granted  by  the  vaca- 
tion judge  on  the  29th  Marcn  1894,  to  restrain 


Mrs.  Cathcart  from  receiving  the  rents  due  on  the- 
25th  March,  and  then  in  arrear  from  her  tenants; 
or,  in  the  alternative,  that  a  second  writ  of  seques- 
tration might  be  issued ;  or,  lastly,  that  a  receiver- 
be  appointed  of  the  rents  in  arrear.  The  learned 
iudge  has  held  that  the  rents  in  arrear  could  not 
be  taken  in  execution  under  the  existing  writ  of 
sequestration,  and  that  the  plaintifC  was  not  en- 
titled to  a  fresh  writ  or  to  a  i^eceiver  for  the  pur- 
pose of  taking  these  arrears  in  execution  on  any  of 
the  then  orders  for  costs  above  mentioned. 
The  general  question  involved  in  this  caj» 
was  aiealt  with  in  the  judgment  delivered  bj 
the  other  division  of  this  court  in  the  case  dt 
Hood-Barrs  v.  Cathcart,  and  it  follows  from  that 
decision  that  the  learned  judge  took  a  correct  view 
of  the  general  question,  and  that  his  judgment  on. 
the  main  point  ought  to  be  a£Srmed  in  this  case. 
But  the  appellants  raised  another  point,  founded 
on  the  2nd  section  of  the  Married  Women's 
Property  Act  of  last  year  (56  &  57  Vict.  c.  63). 
That  section  is  as  follows  :  "  In  any  action  or  pro- 
ceeding now  or  hereafter  instituted  by  a  woman 
or  by  a  next  friend  on  her  behalf,  the  court  before- 
which  such  action  or  proceeding  is  pending  shall 
have  jurisdiction  by  judgment  or  order  from  tin* 
to  time  to  order  payment  of  the  costs  of  the 
opposite  party  out  of  property  which  is  subject  t» 
a  restraint  on  anticipation,  and  may  enforce  snch 
payment  by  the  appointment  of  a  receiver  and  the 
sale  of  the  property,  or  otherwise  as  may  be  just" 
It  was  said  that  tiiese  are  orders  for  payment  of 
costs,  and  inasmuch  as  they  were  made  on  applica- 
tions by  motion  or  summons  by  Mrs.  Cathcart 
herself,  they  were  made  in  a  "  proceeding  in- 
stituted "  by  her,  notwithstanding  that  the  matter 
in  which  they  were  made  was  initiated  by  the  peti- 
tion of  the  present  appellant  or  Messrs.  Lumley- 
It  is  unnecessaiy  to  decide  whether  that  contention 
was  correct.  Assuming  it  to  be  so,  we  are  of 
opinion  that  the  section  does  not  give  the  court 
jarisdiction  to  alter  or  vary  an  order  for  payment- 
of  costs  made  before  the  Act  came  into  operation, 
or  to  make  now  a  new  order  for  payment  of  the- 
same  costs.  We  are  therefore  of  opinion  that 
the  appeal  should  be  dismissed  with  costs. 

Appeal  dismissed. 
Solicitors :  Hood-Barrs  and  Co. ;  E.  B.  EUon- 


Wednesday,  July  18. 

(Before   the    Lobd    Ghancellob    (Herschell), 
LiNDLST  and  Datey,  L.JJ.) 

Cadooan  v.  The  Ltbic  Thbatbe  Likited.  (a) 

APPEAL  FEOM  THB  CHANCEBT  DIVISION. 

Practice — Equitable  execution — AppointmeiU  (f 
receiver — Profits  or  earnings  ofousiness — Re- 
ceipts of  theatre — Bents  arid  profits  of  land — 
Bules  of  Court  1883,  Order  L.,  r.  15  (o). 

A  receiver  appointed  at  the  instance  of  a  judgmeni 
creditor  is  not  entitled  to  carry  on  the  business 
of  the  judgment  debtor,  or  to  taJce  the  profit* 
derived  from  it,  though  he  is  entitled  to 
prevent  the  debtor  from  carrying  on  such 
ousiness. 

A  judgment  creditor  of  a  company,  who  carried  o»  ; 
the  business  of  theatrical  proprietors,  and  held  a  , 

(a)  B«portod  by  E.  A.  ScaiTCHUtr,  Saq.,  BaiTister-at-La*. 
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lease  of  a  theatre,  which  lease  they  had  mort- 
gaged, not  betTig  able  to  obtain  satis/action  of  his 
judgment,  toot  held  entitled  to  have  a  receiver 
appointed  by  icay  of  equitable  execution  of  the 
rent*  and  profits  of  me  company's  land,  without 
praudiee  to  the  rights  of  prior  incumbrancers, 
ana  delivery  of  possession  of  the  property  to  the 
rteeiver ;  but  the  receiver  was  not  to  be  allowed 
to  take  the  receipts  at  the  doors  of  the  theatre, 
SHck  receipts  not  differing  from  the  earnings  of 
aity  other  business. 

Bolmea  v.  Millage  (68  L.  T.  Eep.  205;  fl893) 
1  Q.  B.  551)  applied. 

Jkainm  of  Kekewich,  J.  reversed. 

The  plaintiff  in  this  action  advanced  the  sum 
<rf  2000/.  to  the  defendant  company,  who  carried 
■on  the  basiness  of  theatrical  proprietors,  which 
wu  to  be  repaid  oat  of  the  profits  of  their  theatre. 
The  lease  of  the  theatre  had  been  mortgaged  by 
the  defendant  company.    Default  had  been  made 
in  payment,  and  the  plaintiff  on  the  lat  June 
obtiined  from  Stirling,  J.   judgment  for  20002., 
tlie  judgment  not  to  be  enforced    if    monthly 
iubiunentfi  of  hOl.  were  paid.    Nothing  was  paid 
under  the  judgment,  and  the  plaintiff  applied  to 
Xekevich,  J.  for  the  appointment  of  a  receiver 
by  way  of  equitable  execution  of  the  i-ents  due  or 
becoming  due  to  and  profits  earned  by  the  com- 
JDUij.  It  was  stated  that  there  was  a  pei-formance 
jiuiig  on  at  the  theatre  from  which  considerable 
Jia&is  were    being    realised.      The    defendants 
-tddneed  evidence  to  show  that  there  were  no 
RbU  to  receive,  and  it  was  argued  that  the  court 
had  no  jurisdiction  to  appoint  a  receiver  by  way 
■of  equitable  execution  of  the  profits  or  earnings 
of  %  a>eatre.    Xekewich,  J.  was  of  opinion  that 
monej  paid  at  a  theatre  for  a  licence  to  enter 
vid  remain   for   a   certain    time    was    strictly 
«»logons  to  rent,  and  might  properly  be  styled 
"rents  and  profits "  of  the  theatre.    And  he  made 
«  order  appointing  a  receiver  of  the  rents  and 
pfofits  of  the  company  by  way  of  equitable  execu- 
tion. 

The  company  appealed. 
.  /njpeii  for  the  appellants. — The  court  has  no 
jnriMiction  to  appoint  a  receiver  in  this  case. 
Ajnitable  execution  is  only  equitable  relief  in  aid 
^  legal  jurisdiction,  and  even  where  there  is 
jonadiction  special  circumstances  are  necessary 
to  be  shown  before  the  court  -will  interfere. 
Here  a  receiver  by  way  of  equitable  execution 
™>been  appointed  of  the  company's  rents  and 
Fofits,  the  latter  being  the  earnings  of  the 
theatre.  There  are  no  rents,  and  the  court  ought 
lot  to  appoint  a  receiver  where  there  is  nothmg 
^receive.  As  regards  the  profits,  it  has  been 
Wd  that  the  court  has  no  jwisdiction  to  enforce 
^Waction  of  a  judgment  debt  by  appointing  a 
'*a»er  of  the  fntnre  earnings  of  the  judgment 
■debtor: 

Bolmw  V.  JiiXUsge,  68  L.  T.  Bep.  205 ;  (1893)  1  Q.  B. 
Kl. 

{Davbt,  L.J.— In  Barris  v.  Beauehamp  (70  L.  T. 
W  636;  (1894)  1  Q.  B.  801)  a  similar  point 
™d  to  he  considered.]  Yes ;  and  in  that  case  the 
^"•tion  was  as  to  whether  or  not  special  circtun- 
"•^w*  were  necessaij  in  order  to  justify  the 
■"•Mg  of  an  order  for  the  appointment  of  a 
jwwiTer  at  the  instance  of  a  judgment  creditor. 
■•■«  conrt  held  that  the  oircumstanoes  of  the  case 
^'^  be  »nch  as  would  have  enabled  the  Court 


of  Chancery  to  make  such  an  order  before  the 
Judicature  Acts ;  and  that  the  court  had  no  juris- 
diction to  appoint  a  receiver  merely  because 
under  the  circumstances  of  the  case  it  would  be  a 
more  convenient  method  of  obtaining  satisfaction 
of  a  judgment  than  the  usual  mode  of  execution. 
Order  L.,  r.  15  (a),  provides  that,  in  every  case  in 
which  an  application  is  made  for  the  appoint- 
ment of  a  receiver  by  way  of  equitable  execution, 
the  court  or  a  judge,  in  determining  whether  it  is 
iust  or  convenient  that  such  appointment  should 
be  made,  shall  hare  regard  to  the  amount  of  the 
debt  claimed  by  the  applicant,  to  the  amount 
which  may  probably  be  ootained  by  the  receiver, 
and  to  the  probable  costs  of  his  appointment ;  and 
may,  if  they  or  he  shall  so  think  fit,  direct  any 
inquii'iea  on  these  or  other  matters  before  making 
the  appointment.  I  submit  that  it  is  not  "  just 
and  convenient "  in  this  case  to  appoint  a  receiver. 
He  can  hare  no  power  to  manage  the  business  of 
the  company,  and  the  effect  will  be  to  stop  that 
business  altogether.  Therefore  I  say  that  the 
order  is  altogether  irregular,  and  should  be  dis- 
charged. But  in  any  event  the  order  in  its  present 
form  is  wrong.  The  proper  course  would  be  for 
the  judgment  creditor  to  present  a  winding-up 
petition  to  enforce  his  claim  against  the  company. 

Grosvenor  Woods,  Q.C.  and  Cecil  Chapman  for 
respondent. — [Lindlet,  L.J. — Why  did  not  the 
respondent  present  a  winding-up  petition?] 
Because  of  the  inevitable  delay  which  would 
occur,  and  also  because  there  are  debenture- 
holders  who  would  I  no!  doubt  have  rendered  such 
a  course  ineffectual.  Equitable  execution  is  not 
merely  execution,  but  it  is  equitable  relief  granted 
because  mere  execution  at  law  cannot  be  obtained. 
It  is  a  substitute  for  legal  execution  where  that 
cannot  be  had : 

Be  Shophard;  Atlnns  v.  Shephard,  62  L.  T.  Bep. 
337  ;  43  Ch.  Div.  181. 
The  property  of  the  company  being  mortgaged, 
the  interest  of  the  debtors  was  only  equitable,  and 
therefore  the  judgment  creditor  was  compelled  to 
have  recourse  to  the  remedy  afforded  by  equitable 
execution.  Holmes  v.  MiUage  (ubi  sup.)  is  a  dif- 
ferent case  from  this.  The  earnings  oi  the  theatre 
— viz.,  the  receipte  taken  at  the  doors — ore  in  the 
nature  of  earnings  of  land,  and  this  is  a  case  in 
which  a  -writ  of  elegit  could  have  issued  if  the 
property  had  not  been  mortgaged.  Therefore  the 
order  was,  we  submit,  rightly  made.  If,  however, 
the  court  should  be  of  opinion  that  the  respondent 
was  not  entitled  to  the  order  as  made  by  Keke- 
wich,  J.,  then  we  ask  the  court  to  give  him  such  a 
proper  order  as  will  afford  him  e&ctaal  recovery 
of  his  debt. 

Ingpen  in  reply.— [The  Losd  Chancellob. — In 
Kerr  on  Receivers  (3rd  edit.  p.  45)  Rhodes  v.  Lord 
Mostyn  (17  Jur.  1007)  is  cited,  and  it  is  said,  "  If 
there  are  prior  or  outstanding  mortgages,  but  the 
mortgagees  are  not  in  possession,  or  refuse  to 
take  possession,  the  court  will  appoint  a  receiver 
of  the  mortgaged  premises  at  the  suit  of  judgment 
creditors,  without  prejudice,  however,  to  the  right 
of  mortgagees  to  take  possession  if  they  thmk 
fit."  That  seems  to  exactly  apply  to  this  case. 
The  observations  in  Ex  parte  Evans  ,•  Re  Watkins 
(41  L.  T.  Bep.  565,  566 ;  13  Ch.  Div.  252,  257) 
are  also  much  in  point,  the  matter  there  being 
treated  in  precisely  the  same  way.]  There  may 
have  been  rents  to  receive  in  Rhodes  v.  Mostyn 
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(vbi  svp.).  A  receiver,  withont  being  a  manager, 
cannot  cany  on  the  company's  businees,  and  tke 
effect  would  be  to  bring  it  to  a  standatill. 

Groavenor  Woods,  Q.C.  referred  to  Salty.  Cooper 
(43  L.  T.  Rep.  682;  16  Ch.  Div.  544)  and  Be 
Pope  (56  L.  T.  Rep.  369  ;  17  Q.  B.  Div.  743)  as 
further  showing  that  the  order  made  by  Eeke- 
wich,  J.  ought  to  be  modified. 

The  LoBD  Gbanceixob — In  this  case  the  re- 
spondent, the  execution  creditor,  having  recovered 
judgment  against  the  appellants,  the  company, 
for  2000Z.,  and  not  being  able  to  obtain  satisfaction 
of  the  judgment  by  means  of  execution,  applied  to 
Kekewich,  J.  for  an  order  for  a  receiver.  He 
obtained  an  order  for  the  appointment  of  a 
receiver  by  way  of  equitable  execution,  the  view 
taken  by  the  learned  judge  being  that,  as  the 
company  was  carrying  on  business,  the  execution 
creditor  was  entitled  to  have  a  receiver  appointed 
to  take  the  money  paid  by  the  public  at  the  doors 
of  the  theatre,  and  m  that  way  to  obtain  satisfac- 
tion of  his  judgment.  I  do  not  think,  with 
deference  to  the  learned  judge,  that  that  was  a 
right  order  to  make.  An  execution  creditor  can 
only  come  to  a  court  of  equity  to  enforce  his 
judgment  against  property  which  is  not  capable 
of  Being  reached  at  law.  He  is  entitled  to  come 
to  a  court  of  equity  to  enforce  his  judgment 
when  the  debtor  has  some  equitable  interest  which 
is  not  capable  of  being  reached  by  execution  at 
law,  but  which  can  be  reached  in  equity.  Bnt  it 
was  argued  by  Mr.  Grosvenor  Woods  for  the 
respon&nt,  tliat  money  paid  at  the  doors  by 
persons  who  entered  the  theatre  for  witnessing 
the  spectacle  therein  was  really  "  rent "  of  the 
land  owned  by  the  company,  and  that  therefore 
the  order  was  a  proper  one,  the  case  being  on  that 
.  ground  distinguishable  from  Holmes  v.  Millage 
(68  L.  T.  Rep.  205;  (1893)  1  Q.  B.  651),  and 
Harria  v.  Beavchamp  (70  L.  T.  Rep.  636; 
(1894)  1  Q.  B.  801).  I  do  not  think  that  that  dis- 
tinction will  hold  good.  Money  paid  for  entrance 
to  a  theatre  is  not  properly  described  as  rent  or 
profits  of  the  premises.  No  doubt  premises  are 
required  for  carrying  on  the  business  of  a  spectacle 
giver,  bnt  only  just  as  they  are  required  for 
carrying  on  any  other  business.  I  do  not  think 
that  the  distinction  relied  upon  between  the 
present  case  and  those  cases  can  be  supported.  I 
think,  however,  that  the  execution  creditor  has 
rightly  come  to  this  court  for  relief.  If  the 
theatre  had  not  been  mortgaged,  the  plaintiff 
could  have  taken  it  under  an  elegit  at  law.  But 
the  remedy  by  elegit  is  excluded  by  reason  of  the 
mortgage,  the  debtors  having  thus  oidy  an  equi- 
table interest  in  the  theatre,  having  parted  with 
their  legal  estate.  But  they  have  retained  their 
equitable  estate,  and  the  case  seems  to  me  within 
the  words  of  Lindley,  L.J.  in  Holmes  v.  Millage 
{ubi  sup.),  where  his  "Lordship  said  (1893)  1  Q.  B. 
at  p.  555) :  "  The  only  cases  of  this  kind  in  which 
courte  of  equity  ever  interfered  were  cases  in 
which  the  judgment  debtor  had  an  equitable 
interest  in  propei-ty  which  could  have  been  reached 
at  law,  if  he  had  had  the  legal  interest  in  it, 
instead  of  an  equitable  interest  only."  That 
applies  to  the  present  case.  There  can  be  no 
doubt  that,  if  the  interest  of  the  judgment 
debtors  had  not  been  ec^uitable,  the  judgment 
creditor  could  have  taken  it  under  an  elegit.  And 
in  my  opinion,  as  the  debtor's  intei-est  is  equi- 


table, the  creditor  is  entitled  to  that  equitable 
remedy  which  is  a  substitute  for  an  elegit  at  law. 
It  is  not  necessary  to  refer  to  more  than  one  case, 
namely.  Ex  parte  Evans  \  Be  Watkins  (41  L.  T. 
Rep.  665.  at  p.  566;  13  Ch.  Div.  252,  at  p.  257). 
because  the  principle  laid  down  in  the  previou* 
cases  is  stated  by  James,  L.J.  thus :  "  Beyond  all 
question  it  was  held,  in  Hatton  v.  Haywood  (30 
L.  T.  Rep.  279  ;L.  Rep.  9  Oh.  App.  229)  aad 
AnglO'ItaUan  BanJe    v.  Duties    (39  L.  T.  Rep. 
244;  9  Ch.  Div.  275),  that  an  order  appointing 
a  receiver  amounted  to  equitable  execution.   A. 
judgment  creditor,  not  being  able  to  obtiun  relief 
at  law  under  the  old  system,  because  his  debtor 
had  nothing  but  an  equitable  interest  in  the  land, 
came  into  a  court  of  equity  to  obtain  that  reliet 
which  he  could  not  obtain  at  law,  and  the  moment 
he  established  the  difficulty  in  his  way  at  law,  and 
the  court  made  the  order  giving  the  right  to  tiie 
possession  of  land  to  the  i-eceiver  appointed  on  hi* 
behalf,  that  order  giving  the  right  to  xKrasession 
to  the  creditor  through  the  receiver  was  as  much 
a  delivery  in  execution  of  land  in  which  the  debtor 
had  only  an  equitable  interest,  as  was  the  sheriffii 
return  to  the  writ  of  elegit  at  law,  that  he  had 
extended  the  land,  a  delivery  in  execution  of  land 
in  which  the  debtor  had  a  legal  interest."    That 
seems  to  me  to  point  clearly  to  what  is  the  prop*' 
remedy  of  the  creditor  in  the  present  case.    The 
judgment  debtors  having  only  an  equitable  in- 
terest, the  creditor  ought  to  nave  precisely  the 
same  remedy  in  equity  as  he  would  iiave  had  at 
law  if  the  debtor's  interest  had  been  legal.    The 
order  therefore  should  be  for  the  appointment  of 
a  receiver  of  the  rente  and  profits  of  the  company's 
land,  and  the  company  must  deliver  possession  to 
him,  but  without  prejudice  to  the  righte  of  prior 
incumbTanoere.    I  tMnk  that  the  appellante  were 
justified  in  coming  to  this  court,  and  therefore 
there  will  be  no  coste  of  the  appeal.  The  order  as 
to  coste  in  the  court  below  wiU  not  be  interfered 
with. 

LiNDLBT,  L.J. — In  e^bstance  the  order  ap- 
pealed from  is,  in  my  opinion,  right,  and  is  in 
conformity  with  the  principle  which  has  governed 
the  court  of  equity  for  years.  But  in  form  it  i» 
open  to  objection.  The  facte  of  the  case  are 
simple.  [His  Lordship  stated  them,  and  con- 
tinued :]  Supposing  there  had  been  no  mortgage, 
the  respondent's  legal  right  would  have  been  to 
take  the  theatre  under  a  writ  of  elegit,  and  to 
make  what  he  could  of  it.  That  would  have  hoPB. 
his  right  at  law  if  the  property  of  the  company 
had  not  been  mortgaged.  But  the  company  bavtt 
only  an  equitable  interest  in  the  theatre,  and  long 
before  the  Judicature  Acte  the  Court  of  Ghanceiy 
was  in  the  habit  of  appointing  in  such  a  caw 
a  receiver  of  the  debtor's  equiteble  interest.  Tn 
Bhodes  v.  Lord  Mostyn  (17  Jur.  1007),  which  wim» 
decided  in  1853,  and  in  which  that  point  was 
discussed,  an  order  such  as  the  Jjord  Chancellor 
has  here  indicated  was  made.  "Why  should  that 
not  be  the  order  made  in  the  present  case  P  ^ 
cannot  conceive  any  reason.  There  seems  to  me 
no  ground  upon  which  the  authorities  of  Holmet 
V.  Millage  (ubi  sup.)  and  Harris  v.  BeaiuAa$np 
{uhi  sup.)  are  distinguishable  from  the  present 
case.  The  order  must  be  made,  as  mentioned 
by  Lord  HerschelL  I  suppose  that  practically 
the  order  will  be  worked  out  by  fixing  an  occu- 
pation rent  of  the  theatre.  I  agree  also  as  to  Uie 
costs. 
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Davbt,  L.J. — ^I  agree  that  the  order  made  by 
Kekewich,  J.  ia  wrong  in  form.    I  also  think  that 
in  substance  it  is  wrong,  because  nnder  it  the 
receiver  would  hare  power  to  take  the  earnings  of 
the    theatre.      He    intended    that   the    receiver 
should  sit  in  the  pay  box  and  take  the  money 
paid  by  the  persons  who  entered  the  theatre.    I 
do  not  think  that  that  is  right.    I  do  not  think 
that  the  receiver  appointed  on  the  application  of 
the  judgment  creditor  is  entitled  to  carry  on  the 
business  of  the  company,  or  to  take  the  profits 
derived  from  it,  although  he  maybe  entitled  to 
prevent  the  company  or  anyone  else  from  caiTying 
<m  business  on  the  company's  premises.    That  we 
ought  to  make  an  order  such  as  has  been  indicated 
br  the  Liord  Chancellor  is,  I  think,  perfectly  plain. 
Ever  since  the  case  of  Neate  v.  Duke  of  Marl- 
borough (3  My.  &  Cr.  407)  it  has  been  held  that, 
where  there  is  a  legal  impediment  to  the  remedy 
'bj  tleffU  at  law  and  a  judgment  creditor  i?  not 
aide  to  obtain  relief  at  law  because  his  debtor  has 
only  an  equitable  interest,  he  is  entitled  to  come 
to  this  coiu-t  and  have  the  same  benefit  in  equity 
which  he  would  have  had  at  law  if  the  debtor's  estate 
had  been  legal.    Equity  gives  the  judgment  cred- 
itor precisely  the  same  reUef  as  he  would  have  got 
at  law.     That  seems  to  me  clearly  established,  not 
only  by  Neate  v.  Duke  of  Marlborough  (3  My.  & 
Cr.  407),  but  also  by  Hatton  v.  Haywood  (30  L.  T. 
Kep.   279;    L.  Bep.    9,    Ch.  App.  229),   Anglo- 
lUUian    Bank    v.  Daviea  (39  L.    T.    Rep.   244; 
9  Ch.  Div.   276),  and  Be  Pope  (55  L.   T.  Rep. 
369 ;  17  Q.  B.  Div.  743).    The  vice  of  the  order 
appealed  from  is,  that  it  pvee  the  receiver  power 
to  take  the  profits  of  the  company's  business  and 
sppatently  wherever  it  is  carried  on.    I  think  we 
ought  to  make  an  order  in  the  terms  which  the 
Lwd  Chancellor  has  mentioned,  limited  to  rents 
and  profits   derived   from   the  company's  land. 
And,  as  it  appeai-s  that  the  whole  of  the  Wd  is  in 
the  possession  of  the  company,  I  think  that,  to 
avcrid  any  question,  it  would  be  right  to  mould 
our  order  in  such  a  way  as  to  direct  the  company 
to  deliver  up  possession  to  the  receiver  without 
piejudioe  to  the  rights  of  prior  incumbrancers.    I 
agree  as  to  the  costs.  ^^  ^^^^^ 

Solicitor  for  the  appellants,  M.  S.  Eubinstein. 
Solicitors   for  the   respondent,  Lee  and  Pem- 
herUma. 


Monday,  July  30. 
<Befoce  Lindlet,  Lopes,  and  Datet,  L.JJ.) 
Hood-Baees  v.  Oathcaet.  (a) 
appeal  fboh  the  chakceey  division. 
fntiiee — Married  woman — Defendant  in  action — 
C<»t»  of  unsuccessful    appeal — Sequestration — 
Property  suMect  to  restraint  upon  anticipation 
—Married  Women's  Property  Act  1893  (56  *  57 
Tici.  e.  63),  «.  2. 

An  order  for  the  payment  of  costs  of  an  unsuccess- 
ful appeal  by  a  married  woman  cannot  be  en- 
forced try  the  issue  of  a  writ  of  sequestration  under 
sect.  2  of  the  Married  Women's  Property  Act  1893, 
as  that  section  only  applies  to  some  action  com- 
mented by  the  mamed  wcfman  or  proceedings 
iniiiated  by  her,  such  as  a  petition  or  originating 
tummons,  and  does  not  extend  to  appeals. 

(•>  Bq^ortad  by  £.  A.  SCB^TCHLIT,  Eaq. ,  Buiiiter^t-Law. 


The  plaintiff,  who  was  a  solicitor,  commenced  this, 
action  in  the  Queen's  Bench  Division  to  recover 
from  the  defendant,  a  married  woman,  a  sum  of 
money  which  he  had  paid  on  her  account.  He 
obtained  judgment  for  the  amount  and  costs,  and  a 
writ  of  sequestration  was  issued  against  the  defend- 
ant to  enforce  payment  of  the  cosU.  The  defendant 
applied  that  the  writ  should  be  stayed,  and  her 
application  was  on  the  19th  Oct.  1893  dismissed  by 
the  vacation  judge  with  coats.  The  defendant  ap- 
pealed from  that  decision  to  a  divisional  court,  and 
her  appeal  was  dismissed  with  costs  on  the  14th  Dec. 
1893.  From  that  decision  she  appealed  to  the 
Court  of  Appeal,  and  that  appeal  was  dismissed 
with  costs  on  the  12th  Feb.  1894. 

The  action  was  afterwards  transferred  to  the- 
Chancery  Division,  and  attached  to  the  court  of 
North,  J.  By  on  order  made  in  chambers  on  the 
2nd  July  1894,  North,  J.  gave  leave  to  the  plaintiff 
to  issue  a  writ  of  Bequestration  against  the  sepa- 
rate estate  of  the  defendant  for  the  costs  of  the 
appeals  of  the  14th  Dec.  1893,  and  the  12th  Feb. 
1894 ;  and  it  was  ordered  that  the  coste  of  that  ap- 
plication should  be  taxed  and  paid  by  the  defend- 
ant out  of  her  separate  estate  not  restrained  from 
anticipation.  The  defendant  gave  notice  of  motion 
to  discharge  that  order,  and  the  plaintiff  gave  a 
cross  notice  of  motion  to  vary  the  order  by  insert- 
ing the  words  "notwithstanding  any  restraint 
upon  anticipation."  OnthelSth  July  1894,  North,  J., 
onthehearingof  the  defendant's  motion,  discharged 
the  order  of  the  2nd  Julv,  considering  that  he  was' 
bound  by  the  order  of  the  Court  of  Appeal  given 
on  the  25th  June  1894,  in  an  action  of  Hulbert  and 
Crowe  v.  Catheart. 

From  that  decision  the  phdntiff  now  appealed. 

Hopkinson,  Q.C.  (with  him  Johnstone  Edwards) 
for  the  appellant. — The  specific  costs  in  respect 
of  which  it  is  now  desired  to  issue  a  writ  of 
sequestration  are  the  coste  of  two  unsuccessful 
appeals  by  Mrs.  Catheart.  The  order  made  by 
North,  J.,  in  chambers,  only  gave  leave  to  seques- 
trate property  not  subject  to  a  restraint  upon 
anticipation.  Mrs.  Catheart  moved  to  discharge 
that  order,  and  succeeded,  and  the  appellant's 
notice  of  motion  to  vary  it  of  course  fell  through. 
I  now  ask  the  court  to  restore  the  order  giving 
leave  to  issue  a  writ  of  sequestration,  and  to  add 
to  it  a  direction  that  it  shall  extend  to  property 
belon^ng  to  Mrs.  Catheart  which  is  subject  to  a 
restraint  upon  anticipation.  North,  J.  was  of 
opinion  that  the  order  of  the  Court  of  Appeal 
of  the  25th  June  1894,  in  the  case  qf  Hulbert 
and  Crowe  v.  Catheart  (70  L.  T.  Rep.  658;  on 
appeal  not  reported)  governed  this  case,  and 
decided  accordingly.  [Lindlbt,  L.J. — As  I 
understand  that  decision,  yon  cannot  sequestrate 
property  which  has  accrued  due  if  protected  by  a 
restraint  upon  anticipation.]  There  is  an  affidavit 
in  this  case  very  different  from  the  affidavit  made 
in  Hulbert  and  Crowe  v.  Catheart.  The  question 
in  the  judgment  there  did  not  arise  in  respect 
of  property  which  Mrs.  Catheart  is  restramed 
from  anticipating.  Order  XLIII.,  rr.  6  and  7,  deals 
with  this  matter.  The  Married  Women's  Property 
Act  1893,  s.  2,  enacte  that,  in  any  action  or  pro- 
ceeding now  or  hereafter  instituted  by  a  woman, 
or  by  a  next  friend  on  her  behalf,  the  court  before 
which  such  action  or  proceeding  is  pending  shall 
have  jurisdiction,  by  judgment  or  order  from 
time  to  time,  to  order  payment  of  the  coste  of  the 
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opposite  party  out  of  property  which  is  subject  to 
a  restraint  on  anticipation,  and  may  enforce  such 
payment  by  the  appointment  of  a  receiver,  and 
the  sale  of  the  property,  or  otherwise  as  may 
be  jast.  That  section  was  considered  in  this 
conrt  in  Be  Lumley  ;  Hood-Barrt  v.  Catheari 
(ante  p.  7).  But  in  that  case  the  orders 
were  made  before  the  Act  came  into  opera- 
tion, and  therefore  the  court  held  that  the 
Act  did  not  assist  in  the  matter.  I  submit  that 
the  section  is  quite  wide  enough  to  cover  any 
application  made  to  the  court  by  a.  married  woman, 
and  therefore  includes  appeals  by  her.  The  court 
ought  not  to  place  too  narrow  a  construction  on 
what  the  Legislature  have  done.  I  ask  the  court, 
therefore,  to  give  leave  to  issue  the  writ  of  seques- 
tration. 

Mrs.  Cathcart  appeared  in  person,  bat  did  not 
address  the  court. 

LiNDLEY,  L.J. — ^The  substantial  question,  to 
my  mind,  in  this  case  is  the  one  last  raised — 
namely,  whether  sect.  2  of  the  Married  Women's 
Property  Act  1893  can  be  applied.  Mr.  Hopkin- 
son  says  that  it  can.  He  says  that  the  orders  by 
which  the  appeals  by  Mrs.  Cathcart  were  dis- 
missed were  both  made  after  the  Act  came  into 
force,  and  that  the  appeals  which  were  dismissed 
were  proceedings  instituted  by  Mrs.  Cathcart 
within  the  meaning  of  sect.  2  of  the  Act.  The 
question  is  vei^  important.  The  section  enacts 
as  follows:  [His  Lordship  read  the  section  and 
continued :]  The  question  is,  What  is  the  true 
meaning  which  must  be  put  upon  the  words  "  any 
procee&igs  now  or  hereafter  institnted  by  a 
woman  or  by  a  nert  friend  on  her  behalf  P  "  Mr. 
Hopkinson  says  that  those  words  will  include  ap- 
peals or  applications  of  any  other  kind  by  a  person 
who  sues,  or  against  whom  proceedings  have 
been  taken.  It  appears  to  me  that  the  legislation 
does  not  hit  such  a  case  as  that.  I  do  not  think 
that  the  language  bears  that  construction.  The 
word  "institnted"  is  important,  and  I  cannot 
help  thinking  that  it  refers  to  some  proceeding  in 
which  a  married  woman  is  the  actor  in  the  sense 
of  starting  it,  such  as  an  originating  summons  or 
petition  in  proceedings  which  are  authorised  to  be 
so  commenced.  I  do  not  think  that  the  expression 
includes  motions  or  other  applications  by  defen- 
dants. It  may  be  that  frivolous  appeals  are 
within  the  mischief  of  the  Act,  but  they  are  not 
within  the  language.  I  do  not  think  that  the 
language  is  large  enough  to  include  such  proceed- 
ings as  this.  I  do  not  think  that  they  are  pro- 
ceedings "  instituted "  within  the  lang;uage  of 
lawyers  or  the  ordinary  meaning  of  the  word,  and, 
that  being  so,  the  case  is  not  distinguishable  from 
the  cases  Def ore  the  court  on  the  former  occasions. 
I  think  that  North,  J.  was  right  in  saying  that 
there  is  no  property  which  can  oe  got  at  by  means 
of  a  writ  of  sequestration.  I  think,  therefore, 
that  the  appeal  must  be  dismissed,  and  dismissed 
with  costs. 

Lopes,  L.J. — The  costs  in  this  case  which  are 
sought  to  be  recovered  are  the  costs  of  two  appeals 
which  have  been  dismissed  with  costs,  and  the 
question  is  an  important  one  as  to  the  construc- 
tion of  sect.  2  of  the  Act  of  1893.  The  question 
raised  is,  Does  that  section  include  appeals  ? 
That  is  the  matter  to  be  dealt  with  here.  In  my 
opinion  it  does  not.  The  word  "  instituted  "  conveys 
to  my  mind  the  idea  of  proceedings  which  are  the 


commencement  of  proceedings,  such  as  originating: 
summonses  or  summonses  which  are  the  initiation 
of  the  matters  to  be  dealt  with,  of  which  kind 
there  are  many.  That  is  to  say,  proceedings  in. 
which  the  married  woman  is  .the  prime  mover— 
the  actor.  That  appears  to  me  to  be  the  meaning' 
of  the  section.  1  think  North,  J.  was  right 
in  saying  that  there  was  no  property  which  could, 
be  sequestrated,  and  that  the  appeal  fails. 

Datet,  L.J. — I  am  of  the  same  opinion,  and. 
were  it  not  that  this  is  the  first  occasion  oa 
which  the  construction  of  this  seotion  has  come 
before  us,  I  should  have  contented  myself  by 
merely  saying  that  I  agreed  with  the  judgments 
which  have  been  delivered.  Mr.  Hopkinson's  con- 
tention is,  that  the  word  "proceflding"  in  the 
section  means  an^  motion  or  any  step  taken  by  a. 
married  woman  m  any  action,  though  it  may  be 
one  in  which  she  is  defendant  and  not  plaintiS. 
That  appears  to  me  not  borne  out  by  the  language. 
An  appeal  is  really  in  the  nature  of  a  defence 
by  a  person  who  has  already  had  an  order  made 
against  him.  I  think  that  the  words  "  action  or 
proceeding  "  must  mean  an  action  or  proceedinf; 
m  the  nature  of  an  action ;  that  is  to  say,  a  pio^ 
ceeding  by  which  some  process  is  instituted,  ani 
"  institut&d  "  would  be  an  inapt  word  to  use  for  a- 

furpose  such  as  that  suggested  by  Mr.  Hopkinson. 
never  heard,  and  I  feel  confident  that  no  prac- 
titioner ever  heard,  of  an  appeal  being  "in- 
stituted," or  of  a  motion  or  a  summons  in  an  action 
being  "  instituted,"  whereas  the  word  "institute'* 
is  an  appropriate  or  apt  word  for  describing  the 
commencement  of  an  action.  In  Chancery  we 
used  formerly  to  talk  of  the  "institution'  of  a 
suit.  The  words  "  from  time  to  time "  in  the- 
section  point  out  what  is  meant.  That  is,  when- 
ever  a  married  woman  begins  litigation  as  plaintiff, 
then  in  any  step  or  in  any  action,  in  any  pro- 
ceeding in  the  nature  of  an  action  so  started,, 
in  which  she  is  ordered  to  pay  costs,  the  oonrt 
may  in  such  action  or  proceeding  order  the 
costs  to  be  paid  out  of  her  separate  estate,  not- 
withstanding that  there  may  oe  a  restraint  oa 
anticipation.  On  the  other  point  I  have  nothing- 
to  add.  As  regards  the  costs  of  this  appeal,  they 
can  be  set  off  against  the  costs  of  Mrs.  Cathcart's 
unsuccessful  appeals. 

LiNDLET,  L.J. — ^I  may  add  that  we  have  all 
considered  this  section  with  our  colleagues,  not 
with  regard  to  this  particular  appeal,  but 
generally,  and  we  are  aU  agreed  as  to  the  con- 
struction which  must  be  put  upon  it. 

Appeal  dismiued. 

Wednesday,  July  25. 
(Before  Lord  Ebhbe,  M.B.,  Kat  and' 
Smith,  L.JJ.) 
The  Bassett  Hound,  (o) 
CoUition — Overtaking  veseel — Flare-up  light — 
Begidationt  for  Preventing  Collitions  at  i?«ar 
art.  11. 
A  fishing  smack  on  her  way  to  her  fishing  ground 
in  the  North  Sea,  on  a  dear  night,  sighted  M<' 
light  of  an  overtaking  vessel  on  her  port  quarter. 
The  smack  exhibited  one  flare-up  light,  but  &e 
vessel,  nevertheless,  continued  her  course,  and  o 
collision  occurred. 
Held,  that  the  smack  was  to  blame  within  art.  11 
(aj  Usportod  by  Basil  CBCxr,  Eaq.,  U*nlttar«»-La«. 
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of  iAe  Begulationt  for  Preventing  CoUitwna  at 
Sea,  for  not  showing  flare-up  lights  at  proper 
intervals  as  long  as  there  teas  any  danger. 
The  Easequibo  (58  L.  T.  Bep.  596;   6  Asp.  Mar. 
Law  Cos.  276 ;  13  P.  Div.  51)  followed. 

Appkax  from  a  decisioii  of  Barnes,  J. 

This  was  a  collision  action  in  rem,  brought  hj 
Thomas  Henry  Greer,  owner  of  the  smack  Sobriety, 
her  master  and  crew,  against  the  owners  of  the 
steam  trawler  Bassett  Hound. 

The  collision  occurred  in  the  North  Sea,  abont 
120  nulea  E.N.E.  of  the  Spnm. 

On  7th  April  1894  the  Sobriety,  a  wooden 
Bailing  smack  of  75  tons  register,  belonging 
to  the  port  of  Grimsby,  was  in  the  North 
Sea,  about  120  miles  E.N.E.  of  Spnm  Point, 
on  her  way  to  the  fishing  rounds,  with  her 
gear  and  a  crew  of  five  hanos.  The  weather 
ma  fine  and  clear,  with  a  light  E.N.E.  breeze  and 
a  smooth  sea,  and  the  tide  was  flood,  setting  to 
the  eastward  with  a  force  of  about  two  knots. 
The  Sobriety  was  laid  on  the  starboard  tack, 
heading  abont  N.N.E.,  with  her  mairiHail,  mizzen, 
and  second  jib  set,  with  her  head  to  windward,  at  a 
speed  of  about  one  knot.  About  2.15  a.m.  the 
white  light  of  the  Bassett  Hound  was  sighted 
abont  five  miles  away,  and  bearing  ofE  the  port 
mizzen  rigging  of  the  Sobriety  about  W.S.W. 
Some  time  afterwards  the  green  light  of  the 
Bassett  Hound  came  in  sight,  and  almost  directly 
afterwards  the  red  light,  but  only  for  a  moment, 
and  was  then  shut  in,  and  the  green  light  alone 
was  to  be  seen.  This  light  was  watched,  and 
when  it  approached  to  within  about  a  quarter  of  a 
mile  a  red  flare  was  bm-nt  on  the  lee  quarter,  and 
the  Sobriety  kept  her  course.  The  Bassett  Hound 
continiied  to  approach  without  altering  her  course, 
and  with  the  blufE  of  her  starboard  bow  struck 
the  Sobriety  on  the  port  side,  about  abreast  of  the 
main  rigging,  doing  her  so  much  damage  that  she 
sank  in  ten  minutes,  and  four  of  the  crew  wera 
drowned.  The  Bassett  Hound,  an  iron  steam 
tntwler  of  57  tons  register,  with  engines  of  forty- 
five  horse  power  nominal,  and  a  crew  of  nine 
hands,  was  also  on  her  way  to  the  fishing  grounds, 
and  was  making  about  eight  knots  on  an  E.  by  N. 
ooutee  m^netic.  Her  story  was  that  the  sails  of 
the  Sobriety  were  suddenly  seen  about  two  to  three 
p<Mnte  on  her  starboard  bow,  and  quite  close,  and 
that  no  lights  whatever  were  visible.  Her  helm 
waa  ordered  to  be  starboarded,  but  too  late  to 
avoid  collision.  The  defendante  chaived  the 
T^aintiSs  (infer  alia)  with  breach  of  art.  11  of  the 
Be^^ulations  for  Preventing  Gollisiona  at  Sea, 
which  is  as  follows : 

A  ship  which  is  being  overtaken  by  SDother  shall 
show  from  her  stem  to  snoh  last-mentioned  ship  a  white 
light  or  a  flate-np  light. 

The  action  was  tried  before  Barnes,  J.  and 
Trinity  Masters  on  the  7th  and  8th  June  1894. 
Bamea,  J.,  in  giving  judgment,  said  that  the 
whole  question  tum^  upon — (1)  Whether  or  not 
there  was  a  proper  look-out  on  the  Bassett  Hound ; 
and  (2)  whether  or  not  the  Sobriety  showed  the 
Ueht  orlighte  required  by  rule  11  suinciently  or  at 
aU.  As  to  (1),  he  decided  that  those  on  board  the 
Bassett  Hound  kept  a  proper  look-out,  and  could 
not  have  seen  the  flare  on  the  Sobriety  because  of 
the  distance ;  and,  as  to  (2),  that  the  smack  did 
not  comply  with  art.  11,  because  there  was 
ample  time  to  have  shown  more  than  one  flare. 


and  that  the  one  flare  was  an  insufficient  warning. 
He  therefore  found  that  the  smack  Sobriety  was 
alone  to  blame. 
The  plaintiffs  appealed. 

Sir  W.  PhiUimore  and  0.  O.  PhUlimore  for 
the  appellants. 

AspinaU,  Q.O.  and  Butler  AspinaU  for  the 
respondents. 

EsHBB,  M.B. — I  am  not  prepared  to  differ  from 
the  decision  of  the  learned  juoge  in  this  case.  It 
seems  to  me  that  the  law  of  the  matter  stands 
thus,  that  the  burden  of  proof  in  the  first  place 
lies  upon  the  smack.  It  is  she  who  complains 
that  she  has  been  run  dovm,  and  she  has  been  ran 
down  at  sea  at  night.  At  night  it  is  the  duty  of 
any  vessel  moving  on  the  sea  to  show  lighte. 
Why  P  It  is  their  dnty  to  show  lighte  to  enable 
other  vessels  which  are  moving  on  the  sea  to  see 
them,  so  as  to  know  where  they  are,  and  to  act 
accordingly.  If  they  show  no  ughts  they  do  not 
give  to  the  other  vessel  that  assistance  to  which 
that  vessel  is  entitled.  That  is  the  reason  of  the 
rule.  The  reason  why  they  are  made  to  cany 
lighte  is  in  order  that  they  may  give  assistance  to 
other  vessels  to  enable  them  to  act  according  to 
other  rules.  If  a  vessel  has  a  green  light  on  one 
side  and  a  red  light  on  the  other,  then  that  enables 
the  other  vessel  to  see  what  axe  the  other  rales, 
as,  for  instance,  passing  port  side  to  port  side, 
which  she  is  called  upon  to  obey.  Therefore  the 
burden  of  proof  that  the  vessel  is  carrying  lighte 
is  the  very  first  thing  that  she  is  bound  to  prove 
when  she  brings  an  action.  If  she  does  not  carry 
proper  lighte  it  is  almost,  and  I  think  it  is  quite, 
inevitable  to  say  that  she  must  be  in  the  wrong. 
She  can  only  escape  by  Ba3ring,  "  It  is  true  I  was 
in  the  wrong,  but  m^  wrong  act  did  not  at  all 
conduce  to  uae  collision,"  which  is  a  very  difficult 
thing  to  say.  What  is  the  duty  of  every  other 
vessel  P  Every  vessel  is  bound  to  keep  a  proper 
look-out,  and  the  duty  of  giving  affirmative  evidence 
upon  the  point  is  upon  the  vessel  herself.  For 
that  reason  the  burden  of  proof  is  laid  upon  each 
vessel,  if  there  is  any  fair  reason  to  challenge  the 
matter.  The  burden  lies  upon  each  vessel  to 
show  that  she  has  kept  a  proper  look-out.  The 
first  evidence  of  that  must  always  be  evidence 
from  on  board  the  vessel  herself.  If  that  ship 
gives  evidence  that  they  were  keeping  a  proper 
look-out,  that  evidence  may  be  shown  to  be  false 
by  the  circumstences.  If  two  steamers  are  meet- 
ing nearly  end  on,  and  each  of  them  is  shown  to 
be  showing  her  proper  lighte — if  they  are  meeting 
nearly  end  on,  and  come  within  a  distance  of  haU 
a  mile  of  each  other,  and  one  of  them  says  she  was 
keeping  a  good  look-oat  but  never  saw  the  other, 
although  if  she  had  lighte  she  must  have  seen 
them  ul  three  within  a  mile  or  half  a  mile  of  her, 
what  is  the  result  P  Although  the  people  of  the 
steamer  have  sworn  that  the v  were  keepmg  a  good 
look-oat,  you  do  not  believe  them.  Circumstances 
show  that  they  could  not  have  been.  But  it  is 
clear  that  though  there  is  one  way  of  testing  their 
evidence,  it  is  a  wholly  illogical  and  unreasonable 
way  of  dealing  with  the  thing  to  say  that  they 
are  to  be  found  not  to  have  kept  a  good  look-out 
in  every  case  in  which  they  nave  not  seen  the 
lighte.  If  the^  did  not  see  them,  it  is  not  tiTie  and 
logical  reasomng  to  say  that  that  shows  conclu- 
sively that  they  were  not  keeping  a  good  look- 
out.   That  must  depend  upon  circumstances.    In 
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this  case,  therefore,  it  lies  upon  the  Sobriety  to 
show  that  she  gave  proper  assistance  to  the 
steamer  with  re^ixd  to  her  own  lights.  Bale  11, 
if  you  took  it  literally,  according  to  its  own  words, 
would  be  satisfied  by  the  smack  showing  a  flash 
light  at  the  most  extreme  distance  within  which 
a  flash  light  could  be  seen.  Nay,  more,  if  yon 
take  the  words  of  the  rule,  it  would  be  satisfied 
if  it  was  shown  at  a  distance  at  which  the  other 
could  not  see  it.  But  it  is  not  merely  a  legal  rule; 
it  is  a  business  rule,  to  be  acted  upon  by  people 
who  are  not  lawyers,  and  a  rule  to  oe  acted  upon 
to  bring  about  iiie  result  which  it  was  intended  to 
bring  aoout.  For  that  reason  it  has  been  held, 
and  particularly  in  the  case  of  The  E»»equibo 
{vbi  tup.)— it  has  been  held  by  the  late  Lord 
Hannen  that  you  must  not  read  it  so  as  to  say 
that  she  has  satisfied  the  rale  if  she  has  shown  a 
flash  light.  He  says  that  upon  the  fair  reading  of 
that  rule,  to  be  applied  in  practice,  it  must  be  that 
she  ought  to  continue  to  show  a  light  from  time 
to  time.  You  cannot  say  how  far  distant  each  of 
those  flares  must  be,  but  from  time  to  time  you 
must  show  flash  lights  to  the  vessel  which  is 
approaching.  The  reason  consists  in  the  difference 
between  a  flash  light — or,  if  that  is  not  the  proper 
term  for  these  particular  lights,  a  light  which  is 
only  an  intermittent  light  —  and  a  continuous 
light.  A  red  light  shown  all  the  time  must  be 
seen  by  people  coming  near  to  it  on  the  port  side. 
It  must  he  seen.  It  is  in  sight  a  veiy  long  time, 
continuously,  or  up  to  the  time  ^u  come  close  to 
one  another.  But  these  intermittent  lighte  are  at 
intervals  of  time,  and  whether  they  ai-e  seen  at  all 
must  depend  upon  whether  you  have  vour  eyes 
upon  them  at  the  time  they  are  being  shown.  It 
is  not  in  every  case  and  in  every  condition  that 
you  can  say  that  the  other  vessel  ought  to  have 
seen  that  hght.  Nor  is  it  true  to  say  that  in 
every  position  of  the  vessels  you  need  not  take  any 
notice  of  the  light  because  it  was  not  shown  more 
than  once.  Vessels  may  be  in  such  a  position  as 
regards  it  that  if  it  is  shown  once  it  ought  to  be 
seen  that  once.  If  the  vessels  were  near  to  each 
other,  within  a  quarter  of  a  mile  we  may  say,  and 
one  of  these  lighte  was  shown,  and  the  one  that 
has  to  show  the  flash  light  was  ahead  of  the  other, 
as  a  matter  of  truth  and  practice  you  would  say 
it  is  impossible,  but  that  if  you  had  kept  a  proper 
]ook>out  you  must  have  seen  it,  and  if  you  saw  it 
once  you  have  no  right  to  disregard  it  because 
you  do  not  see  it  again.  Then,  it  must  be 
observed,  that  it  after  all  depends  upon  the 
position  of  the  two  vessels  both  as  to  bearing  and 
distance.  Has  this  case,  therefore,  been  brought 
within  that  rule  which  ought  to  have  brought 
Barnes,  J.  to  the  conclusion  that  they  ought  to 
have  seen  that  Ught,  and  that  it  is  obvious  and  clear 
that  if  they  did  not  see  it  there  must  have  been  a 
want  of  proper  look-out  P  I  cannot  bring  myself 
to  that,  and  for  the  reason  which  I  have  suggested 
during  the  argument.  If  the  vessel  is  at  a  very 
great  distance,  and  the  one  that  ought  to  show  a 
flash  light  is  at  a  very  great  distance  and  shows  it 
in  some  part  of  the  norizon,  which,  although 
ahead  of  the  ship,  may  be  at  any  part  of  that 
horizon,  can  it  be  true  to  say  that,  even  though  it 
could  be  seen,  it  ought  to  have  been  seen,  and  so 
clearly  to  have  been  seen  that  it  must  be  negli- 
gence not  to  have  seen  it  ?  It  does  not  seem  to 
be  really  true,  and  for  that  reason  I  could  not 
accept  that  proposition  so  laid  down.    Here  it  lay 


upon  the  smack  to  show  that  she  did  show  that 
flash  light  in  such  a  position  and  at  such  a 
time  that  the  othei's  ought  to  have  seen  it, 
and  seen  it  to  this  extent,  that  you  mast' 
say  that  they  did  not  ke^_  a  good  look- 
out if  they  did  not  see  it.  [His  Lordship  dealt 
with  the  evidence,  and  continued :]  I  adopt,  as 
absolutely  good  nautical  law.  the  interpretetion 
put  upon  the  rule  by  Lord  Hannen  in  The 
Essequibo  {vbi  sup.).  Then  it  is  said  that, 
although  that  finding  cannot  be  overruled,  never- 
theless the  learned  judge  ought  to  have  found  that, 
although  the  smack  was  in  the  wrong,  yet  that 
before  the  collision  those  on  board  the  steamer 
ought  to  have  seen  her,  and  that  if  they  had  seen 
her  they  would  have  been  able  to  avoid  the  collision, 
although  she  was  wrong  in  regard  to  her  lights. 
That,  again,  depends  upon  the  evidence  as  to  the 
distances.  That  is  upon  the  assumption  that  shedid 
not  give  them  proper  information  by  her  lights, 
but  it  is  said  that  it  was  such  a  night  that  they 
ought  to  have  seen  her  hull  or  her  sails  in  time  to 
enable  them  to  avoid  her.  It  is  very  difBcnlt  to 
say  within  what  distance  vou  could  have  seen 
such  a  vessel  on  such  a  night.  It  is  put  by  the 
witness  whose  evidence  the  learned  judge  cannot 
rely  upon,  from  the  mode  in  which  he  gave  his 
evidence — it  is  put  by  him  at  100  yards.  The 
learned  judge  cannot  rely  upon  that  man,  and 
therefore  he  cannot  say  it  was  100  yards.  The 
others  said  thirty  yards.  I  should  say  myself  that 
very  likely  the  learned  jud^e  could  not  safely  act 
upon  the  supposition  that  it  was  thirty  yards  off. 
from  that  evidence  on  the  one  side  and  the 
evidence  on  the  other,  he  cannot  say  clearly  that 
she  ought  to  have  seen  this  small  vessel.  We  do 
not  know  what  sort  of  sails  she  had.  We  cannot 
come  to  the  conclusion  that  she  ought  to  have 
seen  her.  Upon  the  assumption  that  she  did  not 
give  them  any  lighte  at  all,  we  cannot  say  that 
they  ought  to  have  seen  her  hull  in  time  to  have 
been  able  to  avoid  her.  There,  again,  the  burden 
of  proof,  which  charged  that  as  negligence  on  the 
part  of  the  steamer,  lay  upon  the  smack,  and  if 
she  did  not  give  the  learned  judge  evidence  upon 
which  he  could  rely  as  to  the  distance  at  which 
they  say  the  steamer  ought  to  have  seen  her  on 
that  night,  then  they  failed  in  their  burden.  I 
think,  therefore,  that  on  both  the  pointe  which 
have  been  taken  we  cannot  differ  from  the  judg- 
ment of  the  learned  judge,  and  that  this  appeal 
must  be  dismissed. 

Eat,  L.J. — It  seems  clear  that  this  smack  was 
in  fault.  According  to  art.  11  a  ship  which  is 
being  overtaken  by  another  is  to  show  at  her  stem 
to  such  last-mentioned  ship  a  white  light,  or 
flare-up  light ;  and  in  the  case  of  The  Eseequibo 
{libi  sup.)  Lord  Hannen  held  t.hat  the  ship  which 
is  being  overteken  does  not  fulfil  the  duty  cast 
upon  her  by  this  art.  11  by  showing  a  flare-up 
light  once  only,  but  has  to  continue  to  show 
flare-up  lights  as  long  as  there  is  any  danger.  I 
think  it  is  quite  clear  that  the  Sobriety  showed  a 
flare-up  light  once  only,  and  therefore  did  not 
fulfil  the  duty,  according  to  the  interpretation 
put  upon  that  art.  11,  devolving  upon  her.  Then 
is  she  alone  to  blame  P  The  leai-ned  judge  found 
that  she  was  alone  to  blame,  and  the  difficulty  I 
feel  is  to  differ  from  the  judge  who  has  come  to 
that  conclusion,  and  who  has  had  the  advantage, 
that  we  cannot  have  here,  of  hearing  the  witnesses, 
and  seeing  how  much  of  their  evidence  is  to  be 
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Iteliered  and  how  much  rejected.  It  is  quite 
plain,  according  to  the  decision  in  The  Esaequibo, 
that  the  Sobriety  was  to  blame  for  not  repeating 
the  flare.  Therefore  the  Sobriety  was  in  the 
wrong.  It  ia  not  so  clear,  although  upon  the 
«Tidence  I  should  have  thought  it  was,  to  say  the 
least,  doubtful,  that  a  proper  look-out  was  not 
kept  on  board  the  Bataett  Hound.  The  learned 
judge  has  come  to  the  conclusion  that  a  proper 
look-out  was  kept.  That  being  so,  I  confess  I  am 
not  able  to  dissent  from  the  learned  judge,  and 
therefore  I  think  the  appeal  has  failed. 
Smith.  L.J.  concurred.         ^^^^  diemissed. 

Solicitors :  BoUit  and  Sons,  for  Bollit  and  Sons, 
Hull;  Deacon,  Oibton  and  Medca^e,  for  Granye 
and  Wintrijigham,  Grimsby. 


HIGH   COURT  OF  JUSTICE. 

CHAHOERT  DIVISION. 

March  21  and  April  18. 

iSefore  WiIiUAHS,  J.,  sitting  as  an  additional 
Judge  of  the  Chancery  Division.) 
Be  A  Company,  (a) 

Company — Winding-up — Petition  not  presented  in 
good  faith — Jurisdiction  of  court  to  prevent  abuse 
of  ill  own  process — Bestraining  advertisement  of 
petition. 

Tie  Court  has  an  inherent  jurisdiction  to  stay  pro- 
cudings  ichen  they  amount  to  an  abuse  <f  its 
am  process. 

ffWe,  therefore,  a  petition  had  been  presented  for 
fte  winding-up  of  a  company  which  the  court 
vu  satisfied  nod  not  been  presented  in  good 
J<ii&,  the  Court  on  the  application  of  the  company 
jrmied  an  injunction  restraining  the  petitioner 
from  advertising  the  petition,  and  from  taking 
n^  further  proceedings  thereon. 

MOTIOM. 

This  was  a  motion  by  a  limited  company  for  on 
iijonction  to  restrain  a  petitioner  who  had  pre- 
sented a  petition  for  winding-up  the  company 
from  advertising  the  petition,  and  from  taUng 
any  further  proceedings  thereon. 

The  petition  was  presented  on  the  20th  March 
1894,  and  by  it  the  petitioner  alleged  that  the 
company  had  no  money  in  hand  to  meet  the 
expenses  of  promotion  and  the  expenses  of 
ootain  experiments,  and  that  there  appeared  to  be 
"  an  absence  of  bond  fide  intention  on  the  part  of 
those  responsible  for  the  management  of  the  com- 
ply to  carry  on  business  in  a  proper  manner,  and 
theie  are  matters  to  be  investigated  in  coimection 
*ith  the  promotion  of  the  company ;  "  and  that, 
'■Oder  those  and  other  circumstances  alleged  in 
the  petition,  it  was  just  and  equitable  that  the 
•sompany  should  be  wound-up.  The  petitioner 
^Kh  alibied  as  follows : 

Tour  petitioner  holds  800  shares  in  the  capital  of  the 
onipuy,  which  taid  shares  are  fnlly  paid,  and  although 
Jmt  petitioner  was  not  the  original  allottee  of  snch 
>l>fnB,  he  was  entitled  de  jure  to  have  had  the  same 
<*>gii>aU7  allotted  to  him,  and  olumB  to  be  oonsidered  as 
*s  original  allottee. 

On  the  day  foUowing  the  presentation  of  the 
Potion  tite  company  applied  ex  parte   in    the 

(•)  Droned  by  W,  Ivust  Cook,  Esq.,  Barii«ter-M-Lav. 


matter  of  the  petition  for  an  interim  injunction 
to  restrain  the  petitioner  from  advertising  the. 
petition.  From  the  evidence  it  appeared  that  the 
petitioner  had  acquired  his  shares  Dy  ti-ansfer  on 
the  14th  Feb.  1894. 

Buckley,  Q.C.  and  Bethune  Baker  for  the 
motion. — The  petitioner  is  precluded  from  pre- 
senting a  winding-up  petition,  as  he  is  neither 
an  oiiginal  allottee  of  the  shares,  nor  have 
they  been  held  by  him  and  registered  in  his 
name  for  six  months  prior  to  the  presentation  of 
the  petition :  (Companies  Act  1867,  sect.  40.) 
As,  therefore,  the  petitioner  cannot  hope  to 
succeed  upon  the  present  petition,  and  the  effect 
of  advertising  it  will  cause  great  damage  to  the 
company,  he  ought  to  be  restrained,  under  sect.  86 
of  the  Companies  Act  1862,  from  so  doing,  and 
from  taking  any  further  proceedings  thereon. 

WiiiLiAMS,  J. — That  section  appears  to  me 
to  apply  only  to  restraining  proceedings  other 
than  those  taken  with  a  view  to  obtaining  a 
winding-up  order.  The  cotirt  has,  however,  an 
inherent  jurisdiction  to  stay  proceedings  when 
they  amount  to  an  abuse  of  its  process.  That  is 
a  weU-reoognised  principle.  Yon  may  take  an 
interim  order  extending  over  the  next  petition 
day,  which  will  be  the  first  petition  day  m  next 
sittings,  restraining  the  advertisement  of  the 
petition,  with  liberty  to  the  petitioner  to  apply — 
and  if  necessary  to  the  vacation  judge — to  dis- 
charge the  order.  It  has  been  suggested  to  me 
that  the  applicants  should  give  an  undertaking 
as  to  damages,  and  I  think  that  the  usual  under- 
taking should  be  given.  The  applicants  must 
also  give  notice  to  the  jjetitioner  of  the  order 
which  has  been  made. 

Afyril  18. — Short  notice  of  the  present  motion 
was  subsequently  served  upon  the  petitioner,  and 
the  motion  now  came  on  for  hearing. 

Buckley,  Q.C.  and  Bethune  Baker  for  motion. 

Fartoeli,  Q.C.  and  B.  J.  Parker  for  the  peti- 
tioner.— The  shares  in  question  were  allotted  by 
the  company  to  the  wrong  person.  The  company 
cannot  therefore  avail  themselves  of  sect.  40  of 
the  Companies  Act  1867.  [Williams,  J.— That 
section  contains  an  express  provision  as  to  the 
qualification  of  a  oonti-ibutory  to  present  a, 
winding-up  petition,  and  it  cannot  be  modified  by 
saying  that  the  petitioner  ought  to  be  put  in  a 
position  in  which  he  is  not.  The  provisions  of 
the  section  have  not  been  complied  with  in  the 
present  case,  and  I  have  not  been  shown  any 
reason  why  the  company  ought  not  to  be  allowed 
to  set  up  the  defence  which  they  do.]  The  mere 
fact  that  the  petition  may  be  demurrable  is  not  a 
sufficient  ground  for  retraining  the  advertise- 
ment of  the  petition.  Such  a  prohibition  would 
be  a  strong  measure,  and  should  only  be  resorted 
to  when  the  court  is  satisfied  that  the  petition  is 
not  presented  in  good  faith,  but  for  some  ulterior 
purpose. 

Williams,  J. — ^In  my  opinion,  if  I  am  satisfied 
that  a  petition  is  not  presented  in  good  faith,  and 
for  the  legitimate  purpose  of  obtaining  a  winding- 
up  order,  but  for  some  other  purpose,  as,  for 
example,  for  putting  pressure  on  the  company,  I 
ought  to  stop  it  if  its  continuance  is  likely  to  cause 
damage  to  the  company.  I  think  those  reasons 
apply  in  the  pi-esent  case,  and  that  the  injunction 
ought  to  be  granted.    I  make  the  order  asked  for 
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restraining  the  adrertisement  of  the  petition,  and 
all  further  proceedings  upon  it. 

Solicitors :  Disc  and  Warlow,  for  G.  L.  Welford, 
Manchester;  /.  B.  Hcdl,  for  W.  Vernon  Ogden, 
Manchester. 


QUEEN'S  BENCH  DIVISION. 

Tuesday,  April  10. 
(Before  Wrioht  and  Bbvcb,  JJ.) 
Bassxtt  r.  ToNo.(a) 
County   Court  —  Practice  —  Remitting   action   to 
County  Court — Claim  for  unliquidtUed  dam,age» 
indoTMd  on  v>rit — County  Courts  Act  1888  (51  &h2 
Vict.  e.  43),  t.  65— Judieaiure  Act  1873,  a.  67. 
Held,  by  the  Court,  that  they  tmre  hound  by  the 
dedrion  in  Knight  v.  Aboott,  Page,  and  Co. 
(10  Q.  B.  Div.  11 ;  62  L.  J.  131,  Q.  B.).   Nothing 
but  a  claim  for    liquidated   damages    can    be 
remitted  to  the  County  Court. 
Enight  V.  Abbott,  Page,  and  Co.  {ubi  »up.)  followed. 
This  was  an  appeal  by  the  defendant  against  an 
order   made  by  the  district  registrar  sitting  at 
Grimsby,  directing  the  action  to  be  tried  in  the 
Qrimsby  County  Court  pursuant  to  sect.  65  of 
the  County  Conrto  Act  of  1888  (51  &  52  Yiot. 
c.  43). 

The  appeal  came  before  Wright,  J.,  at  chambers, 
who  was  of  opinion  that  in  the  face  of  the  decision 
in  the  case  of  Knight  ▼.  Abbott,  Page,  and  Co. 
(lOQ.B.  Dir.  11;  62  L.J.  131.  Q.B.)  he  ought 
to  adjourn  the  summons  to  the  Divisional  Court 
for  argument. 

Acland  for  the  plaintiff  (the  respondent). — The 
decision  of  the  court  in  the  case  of  Knight  y. 
Abbott,  Page,  and  Co.  (10  Q.  B.  Dir.  11 ;  62  L.  J. 
131,  Q.  B.)  is  wrong  as  regards  the  ruling  therein 
laid  down  with  respect  to  the  practice  under 
sect.  26  of  the  County  Courts  Act  1856 
(19  &  20  Vict.  c.  108),  even  as  that  statute 
stood  then.  At  the  time  when  that  decision  was 
given  there  were  two  statutes  dealing  with  the 
remittal  of  actions  to  the  County  Court,  viz.,  the 
County  Coui-ts  Act  of  1866  (19  &  20  Vict.  c.  108), 
B.  26,  and  the  County  Courts  Act  1867  (30  &  31 
Vict.  c.  142),  8.  7.  't'he  latter  statute  deals  with 
cases  in  which  thedaim  indorsed  on  the  writ  does 
not  exceed  502.,  or  has  been  reduced  to  a  sum  not 
exceeding  602.  Sect.  26  of  the  Coimty  Courts 
Act  1856  (19  &  20  Vict.  c.  108)  provided  that, 
where  the  claim  did  not  exceed  502.  the  case 
might  be  remitted  from  the  High  Court  to  be 
tried  in  the  County  Court;  and  sect.  7  of  the 
County  Courts  Act  1867  (30  &  31  Vict.  c.  142) 
provides  that,  where  the  claim  indorsed  on 
the  writ  does  not  exceed  that  amount,  the  case 
could  be  remitted  to  the  County  Coxwt  altogether 
and  not  for  trial  only.  Sect.  67  of  the  Judicature 
Act  1873  extended  the  provisions  of  sect.  7  of  the 
Act  of  1867  to  all  actions  commenced  in  the  High 
Court  in  which  the  relief  sought  can  be  given  in 
the  County  Court.  This  cannot  be  taken  to  be 
limited  to  liquidated  claims.  [Wbight,  J. — That 
seems  to  me  to  be  an  important  argument.]  By 
the  County  Courts  Act  1888  (51  &  52  Vict.  c.  43), 
B.  65,  the  amount  was  increased  to  not  exceeding 
1002.  The  words  "  where  in  any  action  of  con- 
tract "  in  this  section  are  not  limited  to  actions  in 
which  only  liquidated  damages  are  claimed,  but 

(a)  Baported  b;  Henrt  Leigh,  Eiq.,  Burlster-at-Law. 


extend  to  unliquidated  damages  also.  In  sect  62 
nmilar  words  are  found,  viz.,  "  if  in  any  action 
of  contract"  These  words  must  be  construed  in 
their  widest  sense.  This  court  is  not  bound  by 
the  decision  in  Knight  v.  Abbott  (ubi  »up.). 
With  regard  to-  the  words  "  indorsed  on,"  it  is 
submitted  that  they  do  not  mean  specially 
indorsed,  for  when  that  sense  is  intended  to  be 
conveyed  the  word  "  specially "  is  made  ose  of : 
(see  Order  XIII.,  r.  3.)  Thejr  mean  merely 
"written  on  the  back."  This  is  their  ordinary 
and  natural  meaning,  as  is  clearly  shown  in 
Order  IV.,  rr.  1  and  2,  which  deals  with  indorse- 
ment of  address,  and  again  in  Order  VII.,  r.  1, 
and  still  again  in  Order  IX.,  r.  15.  [Wbioht,  J. 
— Neither  of  us  see  how  you  can  get  over  sect  7 
of  the  Act  of  1867.] 

Etherington  Smith  for  the  appellant  (the  defen- 
dant).— This  is  not  a  case  of  an  indorsement  on 
the  writ.  [Wbiqhx,  J. — Tour  best  point  is  that 
this  is  not  the  kind  of  action  in  which  there  could 
be  any  indorsement.]  The  Judicature  Acta  made 
a  distmction  between  indorsements  that  are  mere 
writings  on  the  writ,  and  which  do  not  take  the 
place  of  a  statement  of  claim,  and  technical  or 
special  indorsements  which  do.  This,  which 
purposes  to  be  a  statement  of  claim  on  the  writ 
IS  irregular.  An  apparent  special  indorsement 
cannot  be  made  by  putting  a  specific  sum  which 
is  for  liquidated  damages  on  the  writ.  The  forms 
of  writs  of  summons  which  are  given  in  Appendix 
A.  and  C.  of  the  Rules  of  the  Supreme  Court  1883 
must  be  adhered  to.  [Bbuob,  J.  refers  to  the 
case  of  Bociett  T.  Chippingdale  and  another, 
in  the  Court  of  Appeal,  64  L.  T.  Bep.  641; 
(1891)  2  Q.  B.  293.]  The  order  of  the  district 
registrar  was  made  without  jurisdiction,  ajid  in 
the  face  of  the  decision  in  the  case  of  Knight 
V.  Abbott  cannot  be  allowed  to  stand.  This  court 
is  still  bound  by  that  case. 

Acland  in  reply. 

Weight,  J. — ^There  is  considerable  doubt  about 
this  matter,  and  if  it  were  not  that  we  considered 
that  we  ought  not  to  interfere  with  the  practice 
that  exists,  we  should  take  time  to  consider  our 
judgment.  The  history  of  the  remittal  of  actions 
of  contract  to  the  County  Courts,  where  the  claim  is 
for  liquidated  damages,  is  as  follows :  The  County 
Courts  Act  1856  restricted  the  procedure  to 
cases  where  the  claim  did  not  exceed  601.,  and  in 
the  case  of  Knight  v.  Abbott,  Page,  and  Co.  (10 
Q.  B.  Div.  11;  52  L.  J.  131,  Q.  B.).  Field  and 
Stephen,  JJ.,  decided  that  the  only  meaning 
that  could  be  given  to  sect.  26  of  that  Act 
was  that  it  was  not  merely  a  permissive  but 
a  restrictive  enactment  that  deprived  partiee 
of  the  right  to  have  a  case  tried  in  the  County 
Court,  where  the  indorsement  on  the  writ  did 
not  answer  the  description  which  is  given  in 
that  section  ;  and  that  therefore,  were  ia 
no  power  thereunder  to  order  an  action  for 
unliquidated  damages  to  be  tried  in  a  County 
Court  even  where  the  writ  is  indorsed  with  a 
claim  for  a  specified  sum.  In  the  argument  in 
this  case  no  mention  was  made  of  the  Judicature 
Act  1873.  Then  came  the  Act  of  1867,  by  sect  7  of 
which  it  was  prorided  that,  in  any  action  of  con- 
tract commenced  in  the  Superior  (jourt  where  the 
claim  did  not  exceed  502.,  the  judge  should,  unless 
there  were  good  cause  to  the  contrary,  order  the 
cause  to  be  tried  in  the  County  Court,  whereas  in 
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the  former  Act  the  judge  had  a  discretionary 
power  given  to  him  as  regards  such  cases,  the 
words  uiere  used  being  "  may  in  his  discretion 
order  the  cause  to  be  tried  in  a  County  Court." 
I  do  not  think  there  can  be  any  doubt  as  to  the 
meaning  of  these  two  sections,  that  nothing  but  a 
liquidated  demand  could  be  sent  to  the  County 
Conrt.  Then  came  the  Judicature  Act  of  1873 
(36  &  37  Vict.  o.  66),  sect.  67  of  which  gave  a 
geneiul  power  to  transfer  all  actions  whatever  in 
which  relief  could  be  given  in  the  county  conrt ; 
the  words  of  the  enactment  being :  "  The  provi> 
sions  contained  in  the  .  .  .  seventh,  eighth, 
and  tenth  sections  of  the  County  Courts  Act 
1867,  shall  apply  to  all  actions  commenced  or 
pending  in  the  said  High  Court  of  Justice  in 
which  any  relief  is  sought  which  can  be  given  in 
a  County  Court."  This  section,  to  my  mind,  was 
alto^ther  intended  to  remove,  and  does  remove, 
all  limitations  on  the  words  "  where  in  any  action 
the  claim  indorsed  on  the  writ."  I  do  not  think 
foil  effect  can  be  given  to  sect.  67  unless  we  hold 
that  while  it  left  the  limit  of  502.  preventing  the 
County  Court  from  trying  actions  beyond  that 
amount,  it  removed  the  restriotionB  formerly 
imposed  by  the  words  "claim  indorsed  on  the 
wnt,"  where  there  was  a  claim  indorsed  on  the 
writ  for  a  certain  amount.  That  section  was 
not  referred  to  in  jEntcrAt  T.Abbott(ubi  sup.),  which 
decides  nothing  at  all  in  regard  to  it.  Then  we 
0(Hue  to  tbe  County  Conrte  Act  of  1888  (51  &  52 
Vict  c.  43),  sect  66  of  which  gives  express 
power  to  transfer  to  the  County  Courts  all 
actions  of  contract  for  claims  for  liquidated 
damages  not  exceeding  1002.  This  section 
tiius  increases  the  amount  that  can  be  indorsed 
OB  the  writ,  but  re-enacte  the  words  of 
net  7  of  the  County  Courte  Act  of  1867. 
If  I  am  right,  sect.  67  of  tbe  Judicature  Act  1873 
bad  struck  out  of  the  Act  of  1867  all  reference  to 
liquidated  demands,  and  the  County  Courts  Act 
1^  repeals  the  Act  of  1867,  re-enacte  it  totidem 
tetiit,  and  applies  to  it  sect.  67  of  the  Judicature 
Act  By  some  subtlety  we  might  hold,  notwith- 
standing the  use  of  the  phrase  "  claim  indorsed 
on  the  writ,"  where  tbe  claim  does  not  exceed  tbe 
jam  fixed  by  the  County  Courte  Act  of  1888,  that 
the  insertion  of  these  words  was  overriden  by  sub- 
sect  3  of  sect.  188  of  the  Act  of  1888,  applying 
that  Act  in  the  same  way  as  Uie  Act  of  1873 
applied  the  Act  of  1867.  I  have  made  inquiries  as 
to  what  has  been  the  custom  and  practice  as 
regards  cases  of  this  sort  and  I  find  that  the 
pnctice  is  in  accordance  with  the  case  of  Knight 
V.  Abbott  {vhi  tup.),  and  this  is  also  adopted  in  the 
text-books.  I  am  of  opinion  that  we  are  bound  by 
the  above-mentioned  case,  and  that  it  is  not  for  us 
to  interfere  with  ito  ruling.  I  think  we  should 
adhere  to  the  existing  practice,  and  I  should  feel 
relnctant  to  interfere  with  it  There  is,  no  doubt, 
a  good  deal  to  be  said  whv  an  action  for  unliqui- 
dated damages  should  be  sent  down  to  the 
County  Court  just  as  much  aa  one  for  liquidated 
damages,  but  we  must  leave  it  to  the  Court  of 
Appeal  to  set  us  right  if  necessary.  The  effect 
will  be  that  the  order  of  the  district  registrar  will 
be  reversed,  and  the  case  will  be  tried  in  the  High 
Court  unless  the  parties  consent  to  ite  removal. 
On  the  other  construction  it  would  hardly  be 
posrible  for  a  judge  to  refuse  to  admit  an  action, 
•Itiiongh  there  would  be  nothing  to  guide  him. 
He  would  not  know  what  was  the  i^  amount 


claimed,  and  the  plaintiff  would  not  tell  him  how 
much  he  claims.  It  may  be  that  some  fresh  enact- 
ment or  some  new  rule  is  desirable. 

Bbvce,  J. — ^I  am  of  the  same  opinion.  The 
words  "  claim  indorsed  on  the  writ  are  intro- 
duced into  the  earlier  County  Court  Acts,  and 
they  have  received  judicial  interpretetion  in  the 
case  of  Knight  v.  Abbott  (ubi  sup.),  which  was 
decided  so  long  ago  as  1882,  and  has  never  been 
qnestioned.  It  is  said  that  the  Judicature  Act  of 
1873,  sect  67,  struck  out  the  words  "claim 
indorsed  on  the  writ"  Assuming  this  to  be  so, 
yet  when  we  come  to  the  County  Courte  Act  of 
1888  we  find  the  words  "  claim  indorsed  on  the 
writ "  again.  I  think  we  are  right  in  assuming 
that  it  was  intended  that  these  words  should  have 
the  same  meaning  as  they  were  understood  to 
have  in  the  earlier  Acte,  and  so  take  away  the 
power  of  the  judge  to  refer  to  the  County  Court 
actions  in  whidk  the  claim  was  not  a  claim 
indorsed  on  the  writ  This  appeal  must  therefore. 
beaUowed.  Appeal  aJi^d. 

Solicitors:  for  the  appellant,  Hicks  and  San, 
for  S.  E.  and  R.  Mason,  Great  Grimsby ;  for  th» 
respondent,  Clarksons,  Oreenioell,  and  Co^  for 
John  Barker,  Great  Grimsby. 


Tuesday,  May  22. 
(Before  Cavb  and  Wbiqht,  JJ.) 

Ebq.  ti.  The  Judge  of  the  Ponttpool  Coxtntt 
GouBT  AND  Tompkins,  (a) 

Praetiee  —  County  Court  —  Default  summons  -^ 
Affidavit  in  support  of — Assignee  of  debt- 
County  CourU  Act  1888  (51  *  52  Vict.  e.  43), 
s.  8d— County  Court  Rules,  Form  14  B  (a). 

In  an  action  in  a  County  Court,  to  recover  a  sum 
of  money  for  goods  sold  and  delivered,  the 
plaintiffs  took  out  a  default  summons  under 
sect.  86  o/  the  County  Courts  Act  1888,  and  at 
the  hearing  it  appeared  that  the  plaintiffs  claimed 
aa  assignees  of  the  debt.  An  affidavit  of  the 
defendanVs  indebtedness  was  sworn  by  one  of  the 
plaintiffs  according  to  Form  14  B.  The  learned 
judge  thereupon  struck  out  the  ease,  holding  that 
sect.  86  of  the  above-mentioned  Act  did  not  apply 
to  a  case  where  the  debt  had  been  assigned,  and 
that  the  affidavit  was  insuffi4sient.  Leave  was 
given  to  the  plaintiffs  to  issue  an  ordinary 
summon*.  This  thvy  did  ru>t  do,  but  they 
obtained  a  rule  nisi /or  a  mandamus  to  hear  and 
determine,  &e. 

Held,  that  the  County  Court  judge  had  not  declined 
jurisdiction. 

Per  Cave,  J. :  Thai  the  form  of  affidavit  prescribed 
by  the  County  Court  Rules  (Form  14  B),  in 
accordance  with  sect.  86  of  the  County  Courts 
Act  1888,  was  not  appliedlHe  to  the  assignee  of  a 
debt.  The  plaintiff  must  depwe  to  facts  that  are 
within  his  own  knowledge.  There  t<  good  rectson 
why  this  summary  procedure  should  not  be 
extended  to  cases  of  assignment,  but  confined  to 
eases  in  which  the  facts  are  within  the  knowledge 
of  the  person  deposing  to  them. 

In  this  case  a  rule  nisi  was  obteined  for  a  man- 

dam.us,  calling  upon  the  County  Court  judge  for 

Monmouthshire,  sitting  at  Fontypool,  to  show 

(a)  Bapoitcd  hj  H.  LnOH,  Eiq.,  Bsnistat-t-hsm. 
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cause  "why  he  should  not  proceed  to  hear  and 
determine  the  matter  of  a  certain  action  in  the 
County  Court  of  Pontypool,  between  Taylor  and 
Houghton,  pkintifFs,  and  F.  Tompkins,  defen- 
dant, to  recover  the  sum  of  61. 16>.  id. 

The  followint;  are  the  facts  as  they  appeared  in 
the  affidavits:— On  the  14th  March  1894  a  default 
summons,  in  which  Taylor  and  Houghton  were 
pltdntiffs,  and  Frederick  Tompkins  was  defendant, 
came  on  for  hearing  before  the  learned  County 
Court  judge  at  Pontypool. 

The  plaintiff's  claim  was  for  62. 16«.  4d.,  due  and 
owing  from  Tompkins  to  plaintiff's  firm  as 
assignees  of  the  book-debts  of  one  Q.  W. ;  such 
debts  having  been  purchased  by  the  said  firm 
from  the  official  receiver  in  bankruptcy. 

The  default  summons  was  taken  out  under 
sect.  86  of  the  County  Courts  Act  1888,  and  was 
issued  upon  the  following  affidavit : 

I,  W.  F.  Taylor,  oommisaion  agent,  maketh  oath  and 
saith  as  follows :  That  F.  Tompkins,  of  New  Inn,  Ponty- 
pool, in  the  oonnty  of  Honmonth,  ia  jnstly  and  tmly 
indebted  to  me,  or  to  Taylor  and  Hongbton,  as  asignees 
of  the  book-debts  of  George  Wilton,  of  Newport,  in  the 
snm  of  6(.  lit.  id.  for  the  price  of  goods  sold. 

The  registrar  called  the  attention  of  the  learned 
]|udge  to  the  form  of  this  affidavit,  whereupon  the 
judge  struck  out  the  cane  and  gave  the  plaintiffs 
leave  to  issue  an  ordinary  summons  instead  of  a 
default  summons. 

The  learned  judge  asked  Taylor  how  he  could 
swear  from  facts  within  his  own  knowledge  that 
the  alleged  debt  was  contracted  for  the  price 
of  goods  sold  and  delivered  by  Wilton  to  the 
defeadant,  and  bis  answer  was  that  the  defen- 
dant had  admitted  it  to  him.  The  judge,  however, 
was  satisfied  from  the  evidence  of  the  defendant 
that  he  had  not  made  any  such  admission,  and  in 
his  affidavit  the  judge  gave  his  reasons  for 
striking  out  the  case,  that  it  appeared  to  him  that 
sect.  86  of  the  County  Courts  Act  1888,  as  shown 
by  the  form  of  the  affidavit  (Form  14  Ba)  applied 
only  to  cases  where  this  affidavit  can  be  made 
either  by  the  original  vendor  or  creditor,  or  some 
person  in  his  employment,  and  not  to  a  case  where 
the  debt  has  been  assigned ;  also  that  the  affidavit 
was  insufficient  because  it  did  not  state  facts 
which  would,  in  the  event  of  the  defendant  not 
appearing,  justify  an  order  being  made  upon  the 
summons ;  and  further,  because  the  affidavit  did 
not  allege  that  the  book-debts  of  the  said  Wilton 
had  been  assigned  to  plaintiffs  by  deed,  or  that 
any  notice  of  assignment  had  been  given  to  the 
duendant. 

By  the  County  Courts  Act  1888  (51  &  52  Viot 
c.  43),  sect.  86,  it  is  provided  as  follows : 

Sabjeot  to  any  mles  and  orders  nnder  this  Aot,  in  any 
action  in  a  oonrt  for  a  debt  or  a  liquidated  money  demand, 
the  plaintifF  may,  at  his  option,  cause  to  be  issned  a 
snmmoni  in  the  ordinary  form,  or  (npon  filing  an  affidavit 
to  the  efFect  set  forth  in  the  prescribed  form)  a  default 
■nmmons  in  the  prescribed  form  or  to  the  prescribed 
effect.    .    .    . 

For  the  prescribed  form  vide  the  Annual 
County  Courts  Practice  1894,  Appendix  H,  Form 
14  Ba,  "  Affidavits  of  debt,"  at  p.  727. 

Sutton  showed  cause  against  the  rule. — The 
form  of  the  affidavit  upon  which  the  default  sum- 
mons was  issued  was  not  in  accordance  with  the 
form  prescribed  in  Form  14  Ba  :  (vide  Appendix 
H,  Forms,  p.  727,  Annual  County  Court  Practice.) 


Whenever  it  is  made  to  appear  to  the  County 
Court  judge  that  the  affidavit  has  been  wrongly 
made,  he  is  justified  in  saying  he  cannot  go  on 
this  form,  and  may  give  leave  to  the  plaintiff  to, 
proceed  on  an  ordinary  summons. 

Davieg  supported  the  rule,  and  contended  that 
the  plaintiffs  were  entitled  to  sue  nnder  sect.  86  of 
the  County  Courts  Act  1888,  and  to  proceed 
either  by  an  ordinary  summons  or  by  a  default 
summons,  and  that  the  judge  ought  to  have  heard 
the  case.  The  learned  judge,  in  declining  to  hear 
the  case  on  the  default  summons,  had  declined 
jurisdiction,  and  the  rule  should  therefore  be 
made  absolute. 

Cate,  J. — This  is    an    application   to   make 
absolute  a  rule  calling  on  the  County  Court  judge 
to  hear  and  determine  this  matter.    When  the  case 
came  before  him  the  learned  judge  inquired  how 
it  came  about  that  the  affidavit  was  made  by  the 
assignee  of  the  debt  and  not  by  the  assignor  or 
anyone  in  his  service,  according  to  the  form  of  the 
affidavit  given  in  the  Act.    The  answer  to  that 
inquiry  appears  to  have  been  that  the  affidavit  had 
been  madia  by  the  assignor  because  the  defendant 
had  admitted  to  him  that  the  goods  had  been  sold 
and  delivered  to  him,  and  the  learned  County  Court 
judge  appears  to  have  put  questions  thereupon  to 
the  defendant,  and  to  nave  arrived  at  the  conclu- 
sion that  no  such  admission  was  made.    He  also, 
seems  to  have  arrived  at  the  conclusion  that  the 
affidavit  was  not  in  accordance  with  the  Act,  and 
he  thereui)on  gave  judgment.    He  offered  first  to 
hear  the  case  upon  a  summons  in  the  usual  form, 
and  the  plaintiss  declining  that  offer  the  judge, 
proceeded  to  dismiss  the  summons,  and  to  give 
costs  to  the  defendant.    Now  it  is  said  that  in  so. 
doing  he  has  declined  jurisdiction.    I  am  not  at 
all  satisfied  that  he  has  so  declined  jurisdiction. 
It  is  quite  true  that,  in  the  case  as  it  at  present 
stanch,  there  is  no  appeal,  but  if  the  amount  had 
been  of  an  appealable  size,  would  not  the  proper 
remedy  in  such  a  case  have  been  an  appeal,  upon 
the  ground  that  the  judge  had  wrongly  decided  .* 
I  am  by  no  means  sure  that  it  would  not  have  been 
so  ;  and  if  that  is  so,  then  it  is  not  a  refusal  to  hear 
this  summons  but  a  deciding  it  wi-ongly,  wliich  is 
matter  of  appeal,  and  consequentiy  does  not  leave 
to  the  plaintiff  the  option  of  coming  here  and 
saying  that  there  has  been  a  refusal  to  entertain 
the  case  altogether.    I  am,  however,  rather  more 
inclined  to  the  other  branch  of  the  answer,  namely, 
that  this  case  is  not  within  the  intention  of  the 
Act.    The  Act  requires  that  there  should  be  an 
affidavit  in  the  prescribed  form,  and  that  form  is 
one  which  is  not  applicable  to  the  assignee  of  a 
debt.    There  are    steps    required    beyond    th» 
ordinary  proof  of  a  debt  where  there  has  been  an 
assignment.    There  must  be  not  only  the  assign- 
ment, but  there  must  be  notice  of  assignment  given 
to  the  debtor — all  that  in  addition  to  the  oi-dinary 
proof  of  the  existence  of  the  debt  which  would 
have  to  be  given  in  an  ordinary  case  where  there 
has  been  no  assignment.    Now  the  affidavit  given 
in  the  form  makes  no  provision  for  any  proof  of 
these  additional  circumstances,  but  does  provide 
for  a  proof  that  the  goods  were  sold  and  delivered, 
or  whatever  the  other  cause  of  action  may  be.  and 
requires  that  that  shall  be  proved  by  the  plaintiff, 
who,  obviously,  in  the  form,  is  contemplated  as 
being  the  person  who  sold  and  delivered  the  goods, 
and  it  enables  anyone  else — any  person  in  his 
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service,  for  instance — where  he  does  not  persoaally 
attend  to  the  business,  or  any  person  who,  from  any 
other  reason,  happens  to  hare  a  personal  know- 
ledge of  the  matter,  to  make  an  affidavit,  which 
the  plaintiff  in  such  a  case  would  be  nnable  to 
make  himself,  and  in  snch  a  case  the  person 
making  the  affidavit  has  to  go  on  and  say  tnat  he 
knows  the  matters  to  which  he  deposes  of  his  own 
knowledge,  to  wit,  "  that  the  facts  herein  deposed 
to  are  within  my  own  knowledge."  Now  what  is 
meant  by  that  P  I  cannot  possibly  think  that  it 
ia  meant  that  he  has  been  told  that  the  facts 
are  tme,  even  when  he  ia  told  that  by 
the  defendant.  Nor  is  the  mere  fact  of 
indebtedness  the  thing  that  he  ia  swearing  to. 
That  a  man  ia  indebted  ia  aimply  a  oonclnaion 
of  law  from  the  fact  that  goods  haye  been  aold 
and  delivered  to  him  by  the  plaintiff.  It  ia  the 
fact  that  goods  have  been  sold  and  delivered 
which  the  man  ahould  apeak  to  of  his  own  know- 
ledge.  If  the  assignee  is  to  be  aUowed  to  say 
that  the  delivery  of  the  goods  is  within  his  own 
knowledge  becaoae  the  defendant  told  him  that 
he  had  had  the  goods,  why  are  you  to  atop  short 
at  that?  Why  may  not  he  say,  it  is  eq|ua]^ 
vithin  his  own  knowledge  because  the  plamtiff, 
the  original  assignor,  tMd  him  that  the  goods 
iiere  sold  and  delivered  to  the  defendant  ?  There 
■eems  to  me  to  be  a  very  good  test  of  whether 
this  will  do,  and  that  ia,  aupposing  the  facta  aa 
they  really  exist  had  been  set  out,  would  that 
have  done  ?  I  think  it  would  not  have  done  if 
the  phuntifE  had  sworn,  "  I  aay  that  the  defendant 
was  truly  indebted  to  Wilton  before  the  assign- 
ment, and  now  to  my  firm,  and  I  know  that, 
because  the  defendant  told  me  so,"  the  words 
"the  facts  therein  deposed  to  are  within  my  own 
knowledge"  being  struck  out.  It  seems  to  me 
tint  that  would  not  be  according  to  the  Act ;  and 
1  cannot  think  it  was  ever  intended  that  the 
oetson  making  the  affidavit  was  to  judge  for 
mmaelf  whether  the  facta  were  true  from  state- 
ments made  to  him  by  other  persons.  Where  are 
we  to  draw  the  line  ?  He  says,  "  that  tfab  facta 
are  within  his  own  knowledge ;  "  I  think  it 
ought  to  be  confined  to  cases  wnere  the  facts  are 
to  the  knowled^  of  the  person  deposing  to  them, 
and  when  a  plamtiff  makes  that  statement,  he,  as 
moch  as  the  other  man,  deposes  to  it  as  being 
within  his  own  knowledge,  although  he  does  not 
in  express  terms  aay  so.  I  think  there  is  also 
very  good  reason  for  not  extending  this  summary 
prmsednre  to  cases  of  assignment.  There  may  be 
no  defence  so  far  as  the  assignor  is  concerned, 
but  there  may  be  a  question  as  to  whether  the 
assignment  is  in  proper  form ;  whether  it  includes 
this  debt ;  whether  notice  has  been  ^ven  to  the 
debtor ;  all  of  which  the  debtor  himself  may  be 
in  no  position,  except  with  regard  to  the  notice, 
to  dispute  or  traverse,  and  it  certainly  would  be 
a  very  grave  miscarriage  of  justice  if  the  result 
were  that,  after  judgment  obtained  in  a  summary 
manner  by  the  assignee,  the  assignor  were  to  come 
forward  and  bring  his  action  and  allege  that  the 
aaugnment  was  bad,  or  that  it  waa  made  upon  a 
conation  which  had  not  been  fulfilled,  or  that  it 
had  been  afterwards,  and  before  the  suiog  for  the 
debt,  done  away  with  by  a  subsequent  agreement. 
All  these  things  seem  to  me  to  point  out  consider- 
able difficultiea  in  the  way  of  allowing  an  assignee 
of  a  debt  to  use  this  abort  method  by  demult 
■unmona,  and  to  make  it  all  the  more  necessary 


that  we  should  see  that  the  form  is  strictly  com- 
plied with,  as  it  ia  obviously  intended  to  be> 
becMiuse  the  form  is  actually  embodied  in  the  very 
section  which  gives  power  to  issue  the  default 
summons.  For  these  reasons  it  seems  to  me  that 
thia  rule  should  be  discharged. 

Wkioht,  J. — I  am  of  the  same  opinion ;  but  I 

f  refer  to  base  my  judgment  upon  the  gro  ind  that 
do  not  think  it  appears  here  that  the  learned 
judg^  has  really  declmed  jurisdiction.  He  may 
or  may  not  have  made  a  mistake.  I  do  not  say 
one  way  or  the  other,  but  I  do  not  think  we  ought 
to  take  upon  ourselves  to  say  that  he  has  refused 
to  entertain  the  case.  He  vas  quite  willing  to 
try  the  action  in  a  judicial  form. 

Ruh  discharged  xoitk  eoaU. 
Solicitor,  showing  cause  against  the  rule.  The 
Treatury  Solieitor. 

Solicitors  in  support    of  the   rule,   George  8. 
Warmington  and  Co.,  for  Evans,  Newport. 


PROBATE,  DIVOECB.   AND  ADMIRALTT 
DIVISION. 

ADHIBALTT    BUSINESS. 
Wednesday,  June  20. 
(Before  Bbuce,  J.) 
The  Saltbitsit.  (a) 
Salvage — Apportionment  — Deductions — Interli- 
neations ana  alterations  in  agreement — Merchant 
Shipping  Act  1854  (17  <£•  18  Viet.  c.  104),  «.  182— 
Merchant  Shipping  Act  Amendment  Act   1862 
(25  *  26  Viet.  c.  63),  ».  IS— Merchant  Shipping 
(Fishing  Boats)  Act  1883  (46  &  47  Viet.  e.  41), 
«.  182. 
An  agreement  hy  wAteh  a  seaman  stipulates  that  he 
shall  be  entitled  to  his  proportion  of  a  sum, 
awarded/or  salvage  services,  calculated  not  upon 
the  amount  awarded  hut  upon  so  m,uch  of  that 
amount  as  remains  after  certain  deductions  have 
been  made,  is  iruyperative  by  virtue  of  sect.  182 
of  the  Merchant  Shipping  Act,  1854. 
Semble,  clauses  respecting  deductions  that  are  to  he 
made  inserted  in  such  an  agreement,  without  the 
consent  ofaU  the  parties  interested,  are  interlinea- 
tions ana  alterations  within  the  meaning  of  sect. 
22  of  the  Merchant  Shipping  (Fishing  Boats) 
Act  1883,  and  are  therefore  void. 
Motion  for  apportionment  of  salvage. 

This  was  an  application  on  behalf  of  Charles  Ede 
and  Stephen  Green,  the  chief  and  second  engineers 
of  the  steam  trawler  ^ort/i  Sea,  toapportionthesnm 
of  9001.,  awarded  by  Barnes,  J.,  on  30th  May  1893, 
to  the  owners,  master,  and  crew  of  that  vessel  for 
salvage  services  rendered  to  the  steamship  Salthum 
in  conjunction  with  the  steam  trawler  Witham. 

The  North  Sea,  who  belonged  to  the  port  of  Hull, 
and  was  of  57  tons  net  register,  with  triple  expansion 
engines  of  forty-five  horse  power  nominal,  and  a 
crew  of  nine  hands,  was  on  a  fishingvoyage  at  the 
time  the  services  were  rendered.  Her  value  was 
5000!.,  and  she  had  full  stores  of  coals,  provisions, 
ice,  and  fishing  gear  to  last  fifteen  cuys.  The 
Witham,  who  waa  also  engaged  in  trawling,  waa 
of  83  tons  net  register,  with  triple  expansion 
engines  of  forty-five  horse  power  nominal.  Her 
value  was  4000r.    The  Salthum  waa  a  steamship 


(a)  Beported  by  Basil  Csohf,  Eiq.,  Barri«ter«t-Law. 
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of  837  tons  net  register,  and  was  on  a  Toyage  f  i-om 
AarhuuB  to  Bo'ness  in  ballast. 

On  the  17tli  March  1893  the  Witham  fell  in 
with  the  Saltbum  about  180  miles  to  the  N.E. 
of  Spurn  Point.  The  latter  had  sprang  a 
leak  and  was  in  a  sinking  condition,  short  of 
provisions  and  coal,  with  the  fires  pat  out  by 
water  and  her  crew  exhausted  with  pumping. 
The  Witham  towed  her  for  two  days,  when  they 
came  up  with  the  North  Sea,  with  whose  assist- 
ance the  vessel  was  towed  to  the  Humber.  On 
20th  March,  with  the  assistance  of  a  tug,  she  was 
placed  on  the  mud,  and  eventually  pumped  out 
And  docked.    Her  value  was  agreed  at  77502. 

On  the  30th  liay  1893,  in  consolidated  actions 
brought  by  the  owners  of  the  two  trawlei-s  against 
the  owners  of  the  Saltbum,  Barnes,  J.,  assisted  by 
Trinity  Masters,  awarded  to  the  Witham  the  sum 
of  1350Z.,  and  to  the  North  Sea  the  sum  of  900?. 
This  latter  sum  the  court  was  now  moved  to  ap- 
portion so  far  as  i-egarded  only  Charles  Ede  and 
Stephen  Green,  to  whom  the  owners  of  the  North 
Sea  had,  in  making  the  apportionment,  given  the 
sums  of  271.  Is.  3d.  and  15t.  0«.  8id.  respectively. 
The  facts  respecting  the  ap«ement  entered  into 
by  these  two  appear  in  the  judgment. 

Sect.  182  of  the  Merchant  Shipping  Act  1854 
(17  &18  Vict.  c.  104)  provides  that 

No  seaman  Bhall  by  any  agrraement  forfeit  his  lien 
upon  the  ship,  or  be  deprived  of  any  remedy  for  the 
recovery  of  his  vagea  to  which  he  would  otherwise  hare 
been  entitled ;  and  every  stipnlation  in  any  a^eement 
inconsistent  with  any  provision  of  this  Act,  and  every 
stipulation  by  which  any  seaman  consents  to  abandon 
his  right  to  wages  in  the  case  of  the  loss  of  the  ship,  or 
to  abandon  any  right  which  he  may  have  or  obtain  in 
the  nature  of  salvage,  shall  be  wholly  inoperative. 

By  sect.  18  of  the  Merchant  Shipping  Act 
Amendment  Act  1862  (25  &  26  Vict.  c.  63) 

It  is  hereby  declared  that  the  182nd  section  of  the 
principal  Act  does  not  apply  to  the  case  of  any  stipula- 
tion made  by  the  seamen  belonging  to  any  ship,  which, 
aooording  to  the  terms  of  the  agreement,  is  to  be  em- 
ployed on  salvage  service,  with  respect  to  the  remunera- 
tion to  be  paid  to  them  for  salvage  services  to  be 
rendered  by  such  ship  to  any  other  ship  or  ships. 

Sect.  13  of  the  Merchant  Shipping  (Fishing 
Boats)  Act  1883  (46  &  47  Vict.  c.  41)  provides 
that 

The  skipper  of  every  fishing  boat  shall  enter  into  an 
agreement  with  every  seaman  (not  being  a  boy  under 
such  an  agreement  as  is  by  this  Act  required)  whom  he 
oarries  to  sea  from  any  port  in  the  United  Kingdom  as 
one  of  his  crew ;  and  every  such  agreement  shall  be  in  a 
form  sanctioned  by  the  Board  of  Trade,  and  shall  be 
dated  on  the  date  of  the  first  signatnre  thereof,  and  shall 
be  signed  by  the  skipper  before  any  seaman  signs  the 
same,  and  shall  contain  the  following  particulars  as 
terms  thereof,  that  is  to  say :  1.  The  nature,  and  as  far 
as  practicable,  the  duration  of  the  intended  voyage  or 
engagement.  2.  The  number  and  description  of  the 
crew.  3.  The  time  at  which  each  seaman  is  to  be  on 
board  or  to  begin  work.  4.  The  capacity  in  which  each 
seaman  is  to  serve.  5.  The  remuneration  which  each 
seaman  is  to  receive,  whether  in  wages  or  by  a  share  in 
the  catch,  or  in  both  ways,  and  the  time  from  which 
each  seaman's  remuneration  is  to  oommance.  6.  A  scale 
of  the  provisions  which  are  to  be  furnished  to  each 
seaman.  7.  Any  regulations  as  to  conduct  on  board, 
and  as  to  fines,  short  allowance  of  provisions,  or  other 
lawful  punishments  for  misoondoot  which  have  been 
sanctioned  by  the  Board  of  Trade  as  regulations  proper 
to  bo  adopted,  and  which  the  parties  agree  to  adopt. 


And  every  such  agreement  shall  he  so  framed  as  to 
admit  of  stipuiations,  to  be  adopted  at  the  will  of  the 
skipper  and  seaman  in  each  case,  as  to  advance  and 
allotment  of  wa^es,  and  may  contain  any  other  stipala- 
tions  which  are  not  contiary  to  law. 

Oerard  Ince  supported  the  motion  on  behalf  of 
the  chief  and  second  engineers  of  the  North  Sea. 

Butler  AtpinaU  represented  the  owners  of  the 
North  Sea. 

The  arguments  snfficiently  appear  in  the  judg- 
ment. In  addition  to  the  cases  there  cited  the 
following  were  referred  to : 

The  Wigtownthire,  36  L.  J.  Adm.  11 ; 
The  City  of  Chester,  51  L.  T.   Sep.  485 ;   5  Asp. 
Mar.  Law  Cas.  311 ;  9  F.  Biv.  182. 

BstrcB,  J. — This  is  an  application  made  on 
behalf  of  two  of  the  members  of  the  crew  of  the 
steam  trawler  North  Sea  to  apportion  to  each 
of  them  an  equitable  share  of  the  sum  of  900!., 
which  has  been  awarded  to  the  owners,  master, 
and  crew  of  their  vessel  for  salvage  services 
rendered  to  the  Saltbum.  The  North  Sea  was  at 
the  time  the  services  were  rendered  engaged  on  a 
fishing  expedition  in  the  North  Sea.  The  crew, 
including  the  two  men  on  behalf  of  whom  the 
motion  has  been  made,  signed  a  running  agree- 
ment for  the  fishing  expedition,  which  was  in 
a  printed  form  issued  by  the  Board  of  Trade,  and 
expressed  to  be  so  issued  in  pursuance  of  the 
Merchant  Shipping  (Fishing  Boats)  Act  of  1883. 
The  printed  agreement  contains  a  clause  which 
states  that  every  member  of  the  crew  shall  be 
regarded  as  entitled  to  participate  in  any  sums  of 
money  arising  from  salvage  in  the  proportion  set 
forth  opposite  to  their  names.  The  copy  of  the 
agreement  produced  in  court  contained,  in  a 
column  headed  "  share  of  salvage,"  the  proportions 
of  salvage  which  each  member  of  the  crew  was  to 
be  entitled  to  receive.  The  two  applicants,  who 
filled  respectively  the  posts  of  first  and  second 
engineer,  according  to  this  scale  would  be  entitled 
to  4i  and  2^  per  cent,  of  the  salvage  awarded. 
But  tltere  was  evidence  produced  on  behalf  of  the 
applicants  to  prove  that  the  column  stating  the 
proportion  of  salvage  to  which  each  member  of 
the  crew  should  be  entitled  was  not  filled  in  at  the 
time  when  it  was  signed,  and  it  was  admitted  by 
oounsel  for  the  owners  that  there  was  not  sufficient 
proof  to  rebut  that  evidence.  I  cannot,  therefore, 
regard  the  agreement  as  affording  a  binding  role 
for  regulating  the  proportions  of  salvage  to  which 
the  applicant  are  entitled.  But  the  main  dispnte 
in  the  case  has  arisen  upon  clauses  in  the  agree- 
ment respecting  the  deductions  to  be  made  m)m 
the  salvage  award  before  apportioning  amongst 
the  crew  their  share.  At  the  end  of  the  printed 
clause  of  the  agreement  the  following  words  are 
added:  "After  first  making  the  deductions  herein- 
after mentioned."  There  follows  a  little  lower 
down  a  clause  added  to  the  printed  form :  "  The 
deductions  to  be  so  made  from  any  salvage 
moneys  shall  be  loss  of  fishing,  damage  to  vessel 
and  gear,  injury  to  crew."  In  the  present  case, 
the  North  Sea  sustained  damage  in  rendering  the 
salvage  services,  and  of  course  lost  time  which 
would  otherwise  have  been  spent  in  fishing.  It  is 
quite  clear  from  the  judgment  of  Barnes,  J.,  that 
in  awarding  9002.  to  the  North  Sea  he  took  into 
consideration  that  the  vessel  had  received  damage, 
and  had  bhe  not  been  engaged  in  salvage  services 
might  have  been  profitably  employed  in  fijshing. 
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Bat  although  the  learned  judge  took  these  matters 
into  consideration  in  fixing  the  sum  of  9002.,  he  did 
not  attempt  to  ascertain,  with  exactness  the  amount 
of  damage  and  loss  incurred,  and  he  made  no  special 
order  respecting  the  payment  of  loss  or  damage  to 
the  owners,  and  I  must  therefore  come  to  the 
conclusion  that,  although  in  consideration  of  the 
damage  ajid  loss  a  larger  sum  has  been  awarded 
than  would  otherwise  have  been,  yet  the  whole  of 
the  9002.  must  be  regarded  as  salvage  reward,  and 
should  be  apportioned  amongst  the  owners,  master, 
and  crew  without  any  other  deduction  than  costs 
in  the  salvage  suit.  The  question  also  then 
arises,  Can  the  agreement  in  any  way  affect  the 
right  of  the  crew  to  the  shares  they  would  other- 
irise  be  entitled  to  ?  I  think  it  cannot.  An 
agreement  to  abandon  a  right  in  the  nature  of 
salvage  is  inoperative  by  virtue  of  sect.  182  of  the 
Merchant  Shipping  Act  of  1854,  and  the  present 
case  does  not  fall  within  the  exception  provided 
for  in  sect.  18  of  the  Merchant  Shipping  Act  1862. 
An  agreement  by  which  a  seaman  stipulates  that 
he  shall  be  entitled  to  his  proportion  of  the  sum 
awarded  as  salvage,  calcinated  not  upon  the 
amoimt  awarded,  but  upon  so  much  of  that 
amount  as  i'«mains  after  certain  deductions  have 
been  made,  is,  I  think,  an  agreement  within  the 
meaning  of  the  clause.  By  such  an  agreement  a 
seaman  gives  up  his  right  to  a  share  in  a  part 
of  the  amount  awarded,  and  to  which,  but  for  the 
a^eement,  he  would  be  entitled.  Such  a  stipula- 
bon  seems  to  me  to  be  not  only  within  the  words 
of  the  section,  but  calculated  to  give  rise  to  the 
TCiy  mischief  which  the  section  was  intended 
to  provide  against.  Sir  James  Hannen,  in  the 
case  of  The  De  Bay  (49  L.  T.  Bep.  414;  5  Asp. 
Mar.  Law  Cas.  156;  8  App.  Cas.,  at  p.  563), 
»jg:  "It  is  frequently  difficult  and  expensive, 
aiM  sometimes  imx>os8ible,  to  ascertain  with 
exactness  the  amount  of  such  loss,"  referring  to 
the  damage  and  loss  sustained  by  a  salving  vessel. 
If,  then,  the  amount  of  such  damage  and  loss  is  to 
be  deducted  from  the  amount  of  the  salvage  award, 
hov  is  that  amount  to  be  ascertained?  If  the 
owners  are  themselves  to  be  at  liberty  to  assess 
the  amount  of  the  damage,  as  apparently  the 
owners  in  this  case  claimed  to  have  the  right  to  do, 
there  can  be  no  security  that  the  assessment 
would  be  fair  and  impartial.  If,  on  the  other 
hand,  the  damage  is  to  be  assessed  by  the  registrar 
of  this  court,  or  by  a  referee  to  be  agreed  on 
by  the  parties,  much  expense  and  delay  would 
be  incurred  in  many  cases  of  apportionment. 
I  think  the  plain  meaning  of  the  statute 
and  the  interests  of  the  seafaring  community 
require  that  I  should  hold  a  clause  providing 
that  deductions  sho\ild  be  made  m>m  the 
salvage  remuneration  to  be  inoperative.  Apart 
from  the  reasons  I  have  already  stated,  I 
should  be  prepared  to  hold  that  the  clauses  in- 
aerted  in  the  agreement  respecting  deductions 
that  are  to  be  made  are  interlineations  and  altera- 
tjons  within  the  meaning  of  sect.  22  of  the 
Merchant  Shipping  (Fishing  Boats)  Act  1883,  and 
as  it  has  not  been  proved  to  my  satisfaction  that 
these  interlineations  and  alterations  were  made 
with  the  consent  of  all  the  persons  interested,  such 
interlineations  and  alterations  in  my  opinion  on 
ttat  ground  are  void.  I  have  felt  considerable 
fflfficmty  in  apportioning  the  amount.  I  think  I 
caDsot  gain  much  assistance  from  the  agreement ; 
^eiefore  I  must  endeavour  as  well  as  I  can  to 


apportion  to  the  applicants  the  shares  equitably 
due  to  them  of  the  salvage  money  awarded.  I 
have  to  deal  with  the  sum  of  9002.  The  services 
were  rendered  by  a  steam  fishing  boat,  and  un- 
doubtedly, as  I  have  already  said,  Barnes,  J.  took 
into  consideration  the  damage  sustained  by  the 
vessel,  and  the  possible  loss  of  profits  from, 
fishing.  Therefore  I  think  it  is  a  case  where  the 
owners  are  entitled  to  a  considerable  proportion  of 
the  salvage  award.  I  should  first  of  all  say,  that 
from  the  9002. 1  think  thei-e  should  be  deducted 
the  sum  of  842.  2s.,  which  is  the  sum  the  owners 
claim  for  extra  costs.  That,  I  think,  they  are 
entitled  to  deduct  from  the  amount  awarded,, 
according  to  the  decision  of  Barnes,  J.  in  The 
Wilhelm  Tell  (1892)  P.  337).  They  are  entitled  to 
deduct  those  costs  because  they  were  expended  in 
obtaininfir  the  salvage  award.  That  leaves  8152. 
I  think  the  owners  are  entitled  to  a  considei'able 
shai-e,  and  I  think  I  should  not  be  awarding  too 
much  to  them  if — ^I  mention  the  award  because  I 
must  decide  it — ^I  give  them  three-quarters  of  the 
sum  of  8152.  That  would  leave  a  sum  of  about 
2042.  to  be  apportioned  among  the  ci-ew.  Of  that 
sum  the  master  is  entitled  to  a  considerable  pro- 
portion. The  master  in  this  case  was  not  like  the- 
other  members  of  the  crew,  because  he  had  a  shar& 
in  the  earnings  of  the  vessel,  and  therefore  in  the 
event  of  the  salvage  services  being  unsuccessful, 
and  he  incurred  the  loss  which  might  have  been, 
incurred  in  attempting  to  render  salvage  services, 
while  other  members  of  the  crew  would  have 
received  their  wages  ho  would  have  received  no 
money  at  all.  Therefore  I  think  he  is  entitled  to 
special  consideration  in  this  case,  and  I  do  not> 
think  I  should  be  awarding  him  more  than  he  iS" 
entitled  to  by  saying  he  should  receive  one-third. 
That  leaves  a  sum  of  about  1362.  to  be  divided 
amongst  the  membei-s  of  the  crew  according  ta 
their  rating.  I  have  to  consider  what  sum  the 
two  applicants  are  entitled  to,  according  to  their 
rating.  There  is  a  little  difficulty  in  fixing  this 
sum,  oecause  the  mate  was  not  paid  by  wages  but- 
by  a  share  in  the  vessel,  and  therefore  I  have  been, 
obliged,  with  the  assistance  of  the  re^strar,  to 
ascertain  what  his  wages  would  have  been  if  he 
were  entered  as  entitled  to  wages.  Giving  the 
best  consideration  to  the  matter,  I  think,  accord- 
ing to  his  rating,  the  first  engineer  is  entitled  to- 
27?.,  and  the  second  en^neer  to  202.  Therefore  I 
apportion  that  amount  to  them.  According  to 
his  rating,  I  think  the  share  of  the  first  engineer 
would  be  a  little  less  than  272,,  but  as  the  sum  of 
272.  has  been  offered  him  by  the  owners,  I  do  not 
award  him  less.  To  the  second  engineer  the 
owners  offered  a  less  sum  than  202.,  but  as  the 
increase  in  the  apportionment  has  been  so  slight 
upon  the  amount  offered  by  the  owners,  I  do  not 
think  I  can  allow  costs.  It  will  be  judgment  for 
the  sums  I  have  mentioned,  without  costs. 

Solicitor  for  the  chief  and  second  engineers  of 
the  North  Sea,  W.  H.  Cowl,  for  E.oRdW.H  Cowl, 
Great  Yarmouth. 

Solicitors  for  the  owners  of  the  North  Sea, 
Pritckard  and  8on$,  for  A.  If.  Jackson  and  Co., 
Hull. 
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June  18  and  25. 

(Before  Bkuce,  J.) 

The  Geobq.  (a) 

Salvage  —  Appraieemeni  —  Mietake  —  Varying 

decree. 
Where  the  defendants  in  a  salvage  action  have 
allowed  the  court  to  proceed  to  award  salvage 
upon  the  appraisement,  they  cannot  call  upon 
the  court  to  vary  the  decree  merely  because,  since 
the  decree,  it  has  been  found,  for  some  reason 
uneamlained,  that  the  property  has  been  sold  at 
much  less  than  the  appraised  value. 
Bemble :  The  court  cannot  entertain  any  suggestion 
that  the  salvage  award  should  be  reduced  in 
proportion  to  the  difference  between  the  appraised 
value,  and  the  value  reaiiaed  upon  the  scde,oecause 
the  amount  of  salvage  award  does  not  bear  any 
fixed  proportion  to  the  value  of  the  property 
salved. 

Motion  to  varr  salvage  award. 

The  facts  which  gave  rise  to  this  application 
were  as  follows : 

On  the  Ist  Jan.  1894,  the  steamship  Oeorg,  of 
1194  tons  rescister,  whilst  on  a  voyage  from 
Bremen  to  New  York,  with  a  general  cai-go,  came 
into  collision  with  the  Oberon,  a  screw  steamship 
of  1763  tons  net  re^ster,  belonging  to  the  port 
of  London,  about  seven  miles  east  of  the  North 
Sand  Head  lightship  in  the  straits  of  Dover.  The 
Oeorg  lost  her  jibboom,  and  received  serious 
damage  to  her  starboard  bow  and  anchor,  and  she 
engaged  the  paddle-wheel  steam  tug  OranviUe,  of 
Dover,  to  tow  her  to  Dover,  where  she  was  brought 
np  off  Dover  Castle  by  her  port  bower  anchor. 

On  the  2nd  Jan.  the  wind  increased  to  a  hurri- 
cane from  the  E.  to  E.N.E.,  with  heavy  snow  squalls 
and  a  terrific  sea,  and  at  about  10.30  p.m.  those 
on  board  the  OranviUe,  which  was  anchored  on 
the  west  side  of  the  Admiralty  Pier,  observed 
signals  of  distress,  and  found  that  the  Oeorg  had 
dragged  her  anchor,  and  was  in  imminent  danger 
of  striking  the  pier.  The  tug  went  to  her  assist- 
ance, and  with  great  difficulty  passed  a  hawser  on 
board  and  drew  her  clear  of  the  pier,  but  could 
not  altogether  prevent  her  from  dragging,  owing  to 
the  force  of  the  wind  and  sea.  The  tug  Challenge 
now  came  up,  and  also  succeeded  in  passing  her 
tow  rope  aboard,  and  the  two  tugs  held  the  Georg 
off  tin  daybreak.  At  about  9.S)  a.m.  the  Georg 
slipped  her  anchors,  and  the  tugs  towed  her  to 
the  Solent  in  terrific  weather,  and  with  the 
assistance  of  a  pilot  she  vraa  safely  moored  to  the 
Government  buoys  at  Southampton  about  noon 
on  the  4th  Jan.  The  appraised  value  of  the  Oeorg 
was  1250Z.,  and  of  her  cargo  5004i.,  total  625U. 
The  Dover  Harbour  Board,  owners  of  the  Oran- 
viUe, and  Messrs.  Dick  and  Page  and  others, 
owners  of  the  tug  Challenge,  brought  an  action 
for  the  services  rendered,  and  on  the  3rd  Feb. 
Barnes,  J.  awarded  15002.  to  be  divided  equally 
between  the  two  tugs.  The  Oberon  also  brought 
an  action  for  damage  against  the  Georg,  and  on 
30th  Jan.  the  latter  vessel  was  found  alone  to 
blame.  In  addition  to  the  award  of  1500J.  to 
the  two  tugs,  the  pilot  was  subsequently  awarded 
130Z.,  and  judgment  was  also  given  in  the  County 
Court  against  the  Oeorg  for  lOOZ.  for  other  salvage 
services.  The  total  salvage  award  obtained 
against  the  Oeorg  was  thus  17301.  The  defendants 

(a)  Beported  by  BiaiL  Obckt,  Eiq.,  BHriitWMtt-Iikw. 


being  unable  to  give  bail  for  that  amount,  the 
ship  and  her  cargo  were  sold,  and  realised  a  net 
sum  of  16242.  11a.  10(2.  The  whole  of  the  proceeds 
were  thus  absorbed  by  the  salvage  awards,  and  there 
was  nothing  left  to  satisfy  the  claim  of  the  Oberon. 
On  18th  June  the  defendants  applied  to  the  court  to 
vary  the  decree,  on  the  ground  that  a  mistake 
had  been  made  by  the  marshal  in  the  appraisement. 

Aspinall,  Q.C.  and  Dr.  Stubbs  in  support  of  the 
motion  on  behalf  of  the  owners  of  the  Oeorg.  The 
court  has  power,  if  a  mistake  has  been  made  in 
the  values,  to  make  the  necessary  alterations  in 
the  salvage  award : 

The    James     Armstrong,    33   L.   T.     K«p.    390 

3  Asp.  Mar.  LawCaa.  46;  4  Adm.  &  Ecoles.  380. 
The   Maryland,  24  L.  T.  Eep.   596 ;    1  Aap.   Mar. 
Law  Cai.  44  ;  3  Adm.  &  Eocles.  340. 
Butler  Aspinall  supported  the  application  on 
behalf  of  the  owners  of  the  Oberon. 

Dr.2{a{A;es,Q.C.fortheowners,master,andcrewof 
the  tugs. — Itis  submitted  that  such  an  alteration  as 
is  here  asked  for  has  never  been  made  by  this  court. 
In  the  Cargo  ex  Venus  (L.  Rep.  1  Adm.  &  Eccles. 
50),  to  which  your  Lordship  referred.  Dr.  Lushing- 
ton  said  :  "  It  would,  in  my  opinion,  unless  under 
extraordinary  circumstances,  oe  imprudent  on  the 
part  of  the  court  to  allow  an  appraisement,  made 
under  its  authority,  to  be  departed  from.  In  the 
first  place  an  appraisement  made  by  the  authority 
of  this  court  is  made  with  great  care  and  perfect 
impartiality,  and  is  always  considered  to  be  a 
fixed  sum,  unless  it  is  objected  to  on  particularly 
strong  grounds  at  the  moment  it  is  Drought  in. 
But  an  appraisement  might  be  attempted  to  be 
barred  in  two  ways — by  one  it  might  be  attempted 
to  be  said  the  appraisement  is  too  high,  and  by 
the  other  it  is  too  low,  and  great  delay  and  expense 
would  be  incurred  if  the  court  encouraged  pro- 
ceedings of  this  kind."  The  question  the  conrt 
has  to  decide  is  the  value  of  the  cargo  at  the  time 
the  salvage  services  were  rendered.  [Beuce,  J : 
Is  the  appraisement  to  be  calculated  upon  what  it 
would  fetch  at  a  sale,  or  what  it  is  worth  P]  It  is 
submitted  it  would  be  the  actual  value  the  thing 
possessed: 

The  Monarek,  1  W.  Bob.  21. 

There  the  conrt  limits  itself  as  to  the  conditions 
under  which  it  will  vary  the  decree.  The  eiTor 
must  be  brought  to  the  attention  of  the  court  with 
the  utmost  possible  diligence.  It  has  never  been 
the  practice  for  one  ju&e  to  vary  the  decision  of 
another  when  fairly  tried  out.  [Beticb,  J.  :  No 
doubt,  but  Barnes,  J.  is  not  available  at  the 
present  time  (the  learned  judge  was  away  on  sick 
leave].  It  could  have  been  brought  before  his 
Lordship  before  he  left  the  country.] 

The  Nymphea  (not  reported). 
The  John  Bastion  (5  Christ.  Bob.  303)  is  another 
case  bearing  on  the  point. 

Aspinall,  Q.C.  in  reply. — It  must  first  be  found 
out  by  whom  the  property  is  sold.  Here  the  sale 
was  by  the  officer  of  the  court.  In  The  Nymphen  the 
whole  question  of  the  values  was  gone  into  before 
the  President.  A  subsequent  application  was 
made  to  induce  him  to  vary  the  award,  and  he 
very  properly  refused,  as  it  had  been  so  fully 
argued  before  him.  As  to  arriving  at  the  value 
of  theoaTvo,  see  Kennedy's  Law  of  Civil  Salvage, 
p.  190.  The  case  of  The  George  Dean  (Swabey, 
290)  is  there  referred  to.    The  price  the  cargo 
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wonld  fetch  at  the  port  to  which  it  is  carried  is 
the  test  of  its  value.  "  The  nearest  and  most 
convenient  market "  is  the  expression  in  Kennedy. 
Dr.  Luahington,  in  The  Cargo  ex  Venu»  {ubi  sup.), 
says  the  circumstances  must  be  extraordinary  to 
induce  the  court  to  depart  from  an  appraise- 
ment, and  it  is  submitted  that  here  there  was  an 
extraordinary  state  of  thinss,  and  all  pos- 
sible expedition  has  been  employed. 

Judgment  was  reserved,  and  delivered  on  the 
25th  June  as  follows : 

Bbuce,  J. — ^This  is  an  action  of  salvage  in 
which  Barnes,  J.  on  3rd  Feb.  awarded  to  the 
plaintrffs  1500I.,  and  taxed  coste.  I  am  now 
asked  to  vary  this  decree  on  the  ground  that  it 
was  made  upon  a  mistaken  appraisement  of  the 
values  of  the  property  by  the  marshal.  There  are 
aathoritiea  which  establish  the  power  of  the  court 
to  rehear  causes,  and  in  its  discretion  to  vary  its 
decrees  where  it  has  proceeded  upon  a  mistake. 
{The  Monarch,  ubi  tup. ;  The  Franeonia,  39  L.  T. 
Bep.  57 ;  4>  Asp.  Mar.  Law  Gas.  1 ;  3  P.  Div. 
310 ;  and  The  James  Amuirong,  ubi  tup.).  But 
this  power  ought  to  be  exerdsed  rarely  and 
with  great  caution,  for  otherwise  much  incon- 
venience and  uncertainty  would  ensue.  In  the 
present  case  the  value  of  the  ship  was  appraised 
by  the  marshal  at  1250{.,  and  the  value  of  the  cargo 
st  6004:1.  After  the  judgment  was  delivered,  viz.. 
on  17th  May,  the  ship  was  sold  by  the  marshal  for 
7132. 10s.,  and  in  March,  April,  and  June  the  cargo 
was  sold  by  the  marshal  in  several  parcels  for 
16492.  1«.  8d.,  making  a  total  gross  value  of 
23622.  lis.  8d.  The  ship  and  cargo  having  been 
far  a  lon^  time  under  arrest — a  portion  of  the 
cargo  having  been  five  months  under  arrest — ^the 
marshal's  fees  and  disbursements  were  heavy,  and 
amounted  altogether  to  a  sum  of  7372.  19s.  10(2., 
tliQB  reducing  the  net  proceeds  in  court  to  a  sum 
of  16242.  Us.  10(2.  I  snould  observe  that  of  this 
anin  of  7372. 19».  10<2.  upwards  of  1672.  seems  to  be 
made  up  of  dock  charges  and  tonnage  dues  in 
respect  of  the  ship,  and  upwards  of  1692.  is  for 
varehouse  rent  in  respect  of  the  cargo.  Beyond 
the  discrepancy  between  the  figures  of  the  ap- 
piaisement  and  the  pixxseeds  of  the  sale  there  is 
nothing  before  me  to  point  to  aav  mistake  in  the 
appraisement'  The  defendants  allowed  the  court 
to  proceed  to  judgment  on  the  appraisement, 
without  taking  any  exception  to  the  appraisement, 
and  without  making  any  application  to  have  the 
value  of  the  property  ascertained  by  sale.  They 
filed  affidavits  of  value  in  which  the  value  of  the 
ship  was  stated  to  be  10002.,  and  the  value  of  the 
cai^  41672.  6«.,  thus  making  a  total  value  of 
51672.  68.,  which  although  less  than  the  appraise- 
meut  by  the  marshal,  is  yet  very  much  gi-eater 
than  the  amount  which  was  realised  by  the  sale. 
Beyond  the  statement  made  in  the  affidavit  filed 
in  support  of  the  present  motion  that  the  affidavit 
of  value  was  made  upon  the  basis  of  the  invoice 
value  of  the  cargo,  there  is  no  suggestion  that  any 
mistake  was  made  by  the  plaintiffs  in  estimating 
the  value  of  the  cargo,  and  there  is  nothing  to 
indicate  that  the  appraisement  made  by  the 
marshal  did  not  fairly  represent  the  value  of  the 
fwgo  at  the  time  and  place  when  it  was  brought 
mto  safety.  The  cargo  consisted  cshiefly  of  bags 
which  had  been  shipped  on  board  the  defendant's 
^ael  at  Bremen  for  a  port  in  the  United  States. 
n»  hogs  were  of  the  kmd  commonly  used  for  the 


stowage  of  grain,  and  no  doubt  if  the  vessel  had 
arrived  safefy  in  the  United  States,  or  if  the  sale 
of  the  ba^s  could  have  been  effected  at  a  port 
where  grain  is  an  article  of  export,  they  would 
have  realised  a  comparatively  high  value;  and  if, 
in  estimating  the  value  of  the  bags  to  the  defen- 
dants, the  marshal  took  into  consideration  the 
opportunity  the  defendants  had  of  disposing  of 
the  bags  at  a  profit  at  the  port  of  destination,  and 
the  (X)st  to  be  incurred  in  carrying  them  to  the 
port  of  destination,  upon  the  principle  indicated 
by  Dr.  Lushiugton,  in  the  case  of  The  Oeorge  Dean 
(ubi  tup.),  I  cannot  say  that  he  made  any  mistake 
in  the  appraisement.    But  it  is  enough  that  there 
is  no  evidence  to  show  that  there  was  any  mistake 
or  error  in  the  appraisement.    It  is  said  that  if 
the  sale  had  taken  place  before  the  award  of 
salvage,  Barnes,  J.  would  have  taken  the  value 
realised  by  the  sale  as  the  value  on  which  to  base 
his    award.      But    where   the    defendants    have 
allowed  the  coui-t  to  proceed  to  award  salvage 
upon  the  appraisement  I  think  they  cannot  call 
ujpon  the  court  to  vary  the  decree  merely  because 
smce  the  decree  it  has  been  found,  for  some 
reason  which'  is  not  explained,  that  the  property 
has  been  sold  at  much  less  than  the  appraised 
value.  In  the  case  of  The  Cargo  ex  Venut  {ubi  sup.). 
Dr.  Lushington  held  the  appraisement  to  be  con- 
clusive, notwithstanding  that  the  sum  actually 
realised  by  the  sale  was  less  than  the  appraised 
value.    If,  after  proceedings  had  been  regularly 
taken,  and  judgment  pronounced  in  the  ordinary 
course,  it  would  be  open  for  parties,  on  facts 
happening  after  the    judgment,  to  reopen  the 
whole  case,  the  greatest  confusion  and  uncertainty 
would  prevail.     In  a  salvage  suit,  unless  there 
had  been  an  agreement  as  to  the  value,  no  judg- 
ment could  ever  be  considei-ed  as  final,    In  the 
present  case,  if  I  were  to  disregard  the  judgment 
founded  on  the  appraisement,  what  judgment  could 
I  pronounce  without  a  re-hearing  of  the  case,  and  a 
re-hearing  of  the  case  would  involve  so  much  cost 
and  inconvenience  that  it  is  practically  out  of  the 
question.     It  has  been  suggested  that  the  salvage 
award  might  be  reduced  in  proportion  to  the 
difference  iietween  the  appraised  value  and  the 
value  realised  on  the  sale.     But  as  the  amount  <^ 
salvage  award  does  not  bear  any  fixed  proportion 
to  the  value  of  the  property  salved,  such  a  method 
of  proceeding  could  not  lead,  to  any  satisfactory 
i-esult.    It  is  said  there  was  a  suit  by  other  salvors 
against  the  same  ship  and  cai'go,  heard  by  the 
President,  after  the  judgment  of  Barnes,  J.,  who 
made  a  salvage  award  based  upon  values  less  thaxi 
the  appraised  value.    No   doubt  the  President 
acted  upon  the  evidence  of  the  value  of  the  pro- 
perty then  brought  before  him,  but  the  circum- 
stance that  the  evidence  before  the  President  in 
that  case  was  not  the  same  as  the  evidence  before 
Barnes,  J.  in  the  other,  seems  to  me  to  afford  no 
reason  why  the  award  of  Barnes,  J.  should  be 
varied.    I  cannot  see  any  sufficient  reason  why  I 
should  vary  the  decree.    The  defendants  ask  not 
only  that  the  judgment  should  be  varied,  but  they 
ask  for  an  order  that  the  plaintiffs  should  pay  the 
costs  of  the  first  appraisement  of  the  ship  and 
cargo.     But,  as  I  have  already  said,  I  can  imd  no 
fault  with  the  appraisement.     The  circumstance 
that  the  property  sold  for  a  comparatively  small 
sum  is  not,  I  think,  proof  that  the  defendants 
were  correct  in  stating  the  value  of  the  ship  and 
cargo  to  be  less  than  the  values  at  which  they 
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-were  appraised  hy  the  inarshaL    I  must  therefore 
reject  the  motion,  with  costs. 

Solicitors  :  for  the  Oeorg,  Stokes,  Savmdert,  and 
Stoke* ;  for  the  Oheron,  Thomas  Cooper  and  Co. ; 
for  the  tug  GranvUh,  Clarkson,  Oreenwella,  and 
Co.,  for  StiUwell  and  Sarby,  Dover ;  for  the  tug, 
Challenge,  Lowleis  and  Co. 


June  18  and  25. 

(Before  Bbuce,  J.) 

The  Mona.  (a) 

Traetiee— Tender — Order  XXII.,  rr.   1  and  6— 

Order  LXXII,  r.  2. 
A  tender,  according  to  the  old  Ad/mirdUy  practice, 
is  nothing  more  than  an  offer,  and  it  was  not 
intended  by  Order  XXII.  to  alter  this  praeiiee, 
or  to  assimilate  it  to  the  technical  rulet  regula- 
ting tender  at  common  law. 
In  the  absence  of  any  express  ru/e  regulating  in 
other  respects  the  practice  of  tender  in  court  in 
an  Admiralty    action,  it   jnay   reasonahly    be 
concluded  that,  in  accordance  with  theprovisions 
of  Order  LXXII,  r.  2,  the  old  procedure  and 
^aetice  of  tender  in  Admiralty  actions  should 
remain  in  force,  except  in  so  far  as  the  rules 
affect  the  manner  in  which  the  money  it  to  be 
lodged  in  court. 
Summons  (adjourned  into  court)  for  payment  of 
tender. 

This  was  a  matter  arising  out  of  an  action  for 
damage  hy  collision  brought  by  Messrs.  Phillips 
and  Gravea  and  others,  owners  of  the  dumb  barge 
Stockholm  and  cargo,  against  the  owners  of  the 
steamship  Mona. 

On  the  8th  Jan.  1894  the  parties  agreed  to  settle 
the  action  on  the  basis  that  the  defendants  should 
be  re^onsible  for  67^  per  cent,  of  the  damages,  and 
they  nled  an  agi-eement  in  court  to  tliat  effect. 
They  were,  however,  unable  to  agree  as  to  the 
amount  of  the  damages,  and  the  question  was 
accordingly  referred  to  the  registrar  and 
merchants  to  report  thereon. 

On  the  5th  April  the  defendants  filed  a  notice  of 
tender  of  the  sum  of  7001.  and  taxed  costs  up  to  that 
date,  and  on  the  7th  May  they  filed  a  notice  of 
tender  of  an  additional  sum  of  502.,  with  taxed  costs 
up  to  the  time  of  this  further  tender,  thus  making  a 
sum  of  7502.  tendered  in  satisfaction  of  the  plain- 
tiffs' claim. 

On  the  24th  May  the  reference  was  held,  and 
■tie  registrar  found  that  the  sum  of  7132.  16b.  was 
'due  to  the  plaintiffs  in  respect  of  their  claim.  He 
was  further  of  opinion  that  as  a  more  than 
sufficient  tender  of  7502.  was  duly  offered  to  the 
plaintiffs,  they  must  be  condemned  in  costs  sub- 
sequent thereto. 

The  plaintiffs  now  took  out  a  summons  to  have 
the  whole  amount  of  7502.  paid  out  to  them,  and 
the  matter  was  adjourned  into  court  for  argument 
npon  the  question  of  law. 

F.  Laing  appeared  for  the  plaintiffs. 

Sutler  Aspinall  for  the  defendants. 

On  the  25th  June  Bbuce,  J.  delivered  the 
■following  judgment : 

Betjcb,  J. — (The  learned  judge  shortly  stated 
the  facts  and  continued :)    The  plaintiffs  contend 

(a)  B«port«d  by  Basil  Cuvkf,  Eaq.,  BarrUter-at-Law. 


that  the  tender  in  court  amounts  to  an  admlsnon 
by  the  defendants  that  the  amount  tendered  is 
due.  The  defendants  contend  that  the  tender  was 
nothing  more  than  an  offer,  and  that  when  the 
offer  was  not  accepted  they  were  at  liberty  to 
establish,  if  they  could,  that  a  smaller  sum  was 
due.  They  ask  that  the  balance  remaining,  after 
satisfying  the  amount  foimd  to  be  due,  should  be 
paid  to  them.  The  argument  of  the  plaintifb' 
counsel  was  based  mainly  upon  Order  XXIL  of 
the  Rules  of  the  Supreme  Court.  The  main 
question  for  consideration  is,  whether  rules  I  and  5 
of  that  order  govern  the  practice  of  tender  by  act 
in  court  in  the  Admiralty  Division  in  cases  where 
the  liability  has  been  admitted  prior  to  the  tender, 
and  the  only  question  pending  is  as  to  the  amount 
of  the  damages  to  bis  fixed  by  the  registrar. 
Bule  1  in  Order  XXII.  provides  that  a  defendant^ 
in  actions  of  debt  or  damages,  may  before  or  at 
the  time  of  delivering  his  defence,  or  at  any  later 
time  by  leave  of  the  court  or  judge,  pay  into  court 
a  snm  of  money  by  way  of  satisfaction,  which 
shall  be  taken  to  admit  the  claim  or  cause  of 
action ;  or  he  may,  with  a  defence  denying  liability, 
pay  money  into  court  which  shall  be  subject  to  the 
provisions  of  rule  6.  It  seems  to  me  to  be  doubtful 
whether  this  rule  applies  to  salvage  actions,  which 
do  not,  I  think,  come  under  the  category  of 
actions  brought  to  recover  a  debt  or  damages, 
and  if  it  does  not  apply  to  one  large  class  of 
actions  in  the  Admiralty  Division,  it  may  be  open 
to  contend  that  it  was  not  intended  to  apply  to 
other  actions  in  the  Admiralty  Division.  But  it 
is  sufBcient  for  the  present  purpose  to  observe 
that  the  provisions  of  this  rule  seem,  when  read 
in  connection  with  rule  2,  to  be  applicable  to 
actions  where  the  claim  or  cause  of  action  in 
respect  of  which  the  money  is  paid  in  is  admitted 
or  denied  by  the  defence.  It  does  not  seem  to 
contemplate  a  payment  into  court  in  an  Admiralty 
action  after  the  question  of  liability  has  been 
determined  by  agreement  between  the  parties,  and 
the  question  of  the  amount  of  damages  has  been 
referred.  The  same  may  be  said  of  rule  5,  which 
provides  for  the  case  when  payment  into  court  is 
made,  with  a  defence  setting  up  a  tender  of  the 
sum  paid.  That,  I  think,  clearly  applies  to  a 
tender  before  action  as  understood  in  the  common 
law  courts.  The  defence  of  tender  at  common 
law  was  highly  technical,  and  did  not  apply  to  an 
action  for  unliquidated  diamages.  If  the  debt  or 
duty  was  of  such  a  nature  as  to  be  discharged  by 
a  tender  and  refusal,  the  plea  of  tender  was  a  plea 
in  bar,  but  in  other  cases  it  was  necessary  in 
pleading  tender  to  plead  uncore  prist — that  is,  to 
alle^  that  the  defendant  -was  still  ready  and 
willing  to  pay,  and  so  the  plea  amounted  to  an 
admission  that  the  amount  tendered  was  due,  and 
the  plaintiff  was  entitled  to  the  amount  tendered, 
though  he  should  be  nonsuited,  or  a  verdict  should 
be  found  against  him :  (see  Bacon's  Abridgment, 
"  Tender.")  The  long-established  practice  in  the 
Admiralty  Court  was  altogether  different  from 
the  rules  which  r^ulate  tender  at  common  law, 
and  I  do  not  think  that  it  can  be  gathered  from 
any  reasonable  construction  of  the  provisions  of 
Order  XXII.  that  it  was  intended  to  abrogate  the 
old  practice  which  prevailed  in  Admiralty  actions. 
According  to  the  old  practice  in  Admiralty,  a 
tender  was  nothing  more  than  an  offer.  If  the 
offer  was  accepted  there  was  an  end  of  the  action, 
and  if  it  was  not  accepted,  the  fact  that  a  tender 
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liad  been  made  was  a  circumstance  to  be  taken 
into  consideration  by  the  coTirt  in  the  exercise  of  its 
discretion  in  awarding  costs.  It  seems,  according 
to  the  old  piactioe,  that  tenders  were  often  made  in- 
formally oat  of  court,  but  disputes  arising  in  many 
tases  as  to  whether  alleged  t^ders  had  really  been 
mde  or  not,  the  court,  in  order  to  prevent  this 
jjieonvenienoe,  required  the  tender  to  be  made  by 
act  in  court,  and  the  money  tendered  to  be 
bnx^ht  into  court,  so  that  no  doubt  could  arise 
M  to  the  fact  of  tender  or  the  amount  of  the 
tender :  (see  per  Lord  Stowell,  The  Vrowe  Mar- 
ganlha  (4  Rod.  106.)  And  where  a  tender  was 
made  by  act  in  court  it  was  usual  for  the  court  to 
name  a  day  on  or  before  which  the  plaintiffs 
ihoiild  declare  whether  they  accepted  or  rejected 
the  tender.  In  The  General  Fahner  (2  Hagg.  180), 
Sir  Christopher  Robinson  said  that  in  future 
caaes  he  should  hold  neither  the  court  nor  the 
owners  bound  in  any  manner  by  a  tender  not 
accepted  in  due  time,  and  the  learned  reporter,  in 
the  mai^rinal  note  to  the  case,  interprets  the 
Tords  of  the  judge  to  mean  that  a  tender  not 
accepted  in  due  time  may  be  reduced  by  the  court. 
In  The  Johannes  (6  N.  C.  296)  a  tender  of 
fifteen  guineas  had  been  made  by  the  defendants 
to  the  plaintiffs  in  a  salvage  suit.  Sir  John  Nicholl 
pranoonced  aj^nst  the  claim,  and  directed  the 
amount  tendered  in  court  to  be  paid  out,  not  to 
the  plaintiffs,  but  to  the  defendants,  to  go  pro 
Unto  in  payment  of  their  costs.  I  cannot  find 
anj  case  m  which  it  has  been  held  that  a  tender 
made  is  an  Admiralty  action,  not  accepted  by  the 
plaintiffs,  has  been  held  to  operate  as  a  binding 
adniiaaion  to  the  amount  due.  In  Goote's 
Adnuialty  Pra<ctice,  at  page  37  of  the  edition  of 
1860,  it  is  stated  :  "  If  tne  tender  be  rejected  the 
aoit  ia  prosecuted  to  a  judicial  determination. 
%  money  remains  idle  in  the  hands  of  the 
legittrar  until  the  end  of  the  suit,  when,  after 
certain  formalities,  it  is  delivered  over  to  the 
defendant  who  has  paid  it  in,  or  to  the  plaintiff  to 
Thorn  it  is  awarded."  I  cannot  think  that  it  was 
intended  by  Order  XXII.  to  alter  the  old  practice 
in  Admiruty  actions  respecting  tender,  or  to 
assimilate  it  to  the  tecbnical  rules  regulating 
tender  at  common  law.  With  regard  to  the  pro- 
eeedings  after  admission  of  liability  in  the 
Admiralty  RegistiT-,  I  may  observe  that,  although 
Order  L  Vl.  lays  down  nues  to  regulate  the  pro- 
cedure in  such  cases,  there  are  not  among  such 
mlea  any  relating  to  a  tender  in  a  reference,  and 
that,  I  think,  affords  some  ground  for  holding 
that  tenders  in  such  references  were  intended  to 
he  left  to  be  r^ulated  by  the  old  practice.  Order 
XXn.  no  doubt  provides  the  manner  in  which 
the  money  tendered  is  to  be  lodged  in  court,  but 
rale  20  enacts  an  express  provision  with  respect 
to  the  payment  of  money  out  of  court  in  an 
Admiralty  action  ;  and  in  the  absence  of  any 
express  role  regulating  in  other  respects  the 
practice  of  tender  in  court  in  an  Admiralty  action, 
I  think  it  is  reasonable  to  conclude  that  it  was 
^tended,  in  accordance  with  the  provisions  of 
Order  LXXTT.,  r.  2,  that  the  old  procedure  and 
piactioe  of  tender  in  Admiralty  actions  should 
"MOMn  in  force,  except  in  so  far  as  the  i-ules  affect 
the  manner  in  which  the  money  is  to  be  lodged  in 
wort.  But  the  matter  seems  to  be  concluded  by 
^«>rity.  I  do  not  rely  upon  the  case  of  The 
^•w4«<k,  which  was  referred  to  in  the  argument, 
•>««»  the  order  made  by  Barnes,  J.  in  that  case 


was  made  by  consent.  But  the  case  of  The  B.  W. 
Boyd  seems  to  be  on  all  fours  with  the  present 
case.  It  was  a  case  of  damage.  There  was  an 
admission,  of  liability  by  the  defendants,  and 
afterwards  notice  of  tender  by  the  defendants  of 
1252.  The  registrar,  on  the  reference,  found  that 
less  than  1202.  was  due.  The  plaintiffs  moved 
that  the  amount  of  the  tender  should  be  paid  out 
to  them.  That  motion  was  argued  before  Butt,  J. 
and  rejected  by  him,  and  it  was  ordered  that  the 
1251.  should  be  paid  out  to  the  plaintiffs'  soli- 
citors, only  on  the  terms  of  their  undertaking  to 
pay  the  balance  to  the  solicitors  of  the  defendants. 
Tmit  was  a  decision  in  June  1886,  and  is,  I  think, 
a  decision  binding  upon  me  in  this  case.  I  must 
therefore  reject  the  application  of  the  plaintiffs, 
with  costs. 

F.  Laing  pointed  out  that  in  any  event  the 
plaintiffs  would  have  had  to  apply  l!or  an  order 
for  the  payment  out  of  the  sum  found  by  tiie 
registrar  to  be  due  to  them.  He  cont«ided, 
therefore,  that  the  plaintiffs  were  entitled  to  their 
costs. 

Butler  Atpincdl  submitted  that  the  real  matter 
at  issue  was  the  attempt  by  the  plaintiffs  to  get 
the  whole  amount  paid  into  court  by  the  defen- 
dants.  On  that  ground  he  contended  the  plain- 
tiffs were  not  entitled  to  costs.  He  also  applied 
for  confirmation  of  the  registrar's  report. 

Bbttcb,  J.  allowed  the  plaintiffs  the  costs  of 
the  summons,  and  also  made  an  order  confirming 
the  report  of  the  registrar. 

Solicitors  for  the  plaintiffs,  /.  A.  and  H.  E. 
Famlield. 

Solicitor  for  the  defendants,  Charles  E.  Harvey. 


July  2  and  3. 

(Before  Bbitck,  J.) 

The  Thbta.  (a) 

Person^  injwry — ^Jeitoninrem — Admiralty  Court 
Jurisdiction  Act  (24  Viet.  e.  10),  «.  7 — Meaning 
of  word  "  damage. 

The  chief  engineer  of  a  steamship,  while  crossing 
the  deck  of  another  vessel  moored  between  the 
quay  and  his  own  vessel,  fell  doum  a  hatchway, 
which  was  covered  with  tarpaulin,  and  was 
injured. 

Held,  that  the  ship  could  not  be  said  to  be  the 
active  instrument  of  the  damage  done,  and  that 
therefore  it  was  done  on  hoard  the  ship,  and  not 
by  the  ship,  within  the  meaning  of  sect.  7  of  the 
Admiralty  Court  Jurisdiction  Act. 

Semble,  the  word  "damage"  is  as  applicable  to 
damage  done  to  person  as  to  damage  done  to 
property. 

MoTiOK  to  set  aside  writ  and  dismiss  action. 

Tliis  was  an  action  in  rem  bi-ought  bv  William 
Yule,  chief  engineer  of  the  steamship  Faithful,  of 
the  port  of  Liverpool,  against  the  owners  of  the 
ship  or  vessel  Theta,  to  recover  damages  for 
injuries  sustained  through  falling  down  the  bold 
of  the  Theta. 

The  Theta,  a  Norwegian  barque,  was  on  the 
5th  June  1894  lying  moored  to  the  quay  in  the 
Regent's  Canal  Dock.  Work  on  her  having 
been  finished  for  the  day,  her    hatches,   which 

(a)  B«porteil  by  Basil  Obdhp,  Esq.,  Barristei^at-Lair. 
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had  been  opened,  were  covered  np  with  tarpaolins 
in  the  nansu  waj,  and  she  was  left  for  the  night 
with  no  one  in  charge  except  the  dock  ofiScials. 

About  9  p.m.,  according  to  the  plaintiff's  written 
statement,  ne  being  desirous  of  getting  on  board 
his  vessel,  the  Faithful,  which  was  lying  outside 
the  Theta,  and  moored  alongside  her,  got  on 
board  the  Theta,  and  in  stepping  from  the  gang- 
way on  to  the  hatch,  which  he  supposed  was  safe, 
he  stepped  on  to  the  tarpaulin  coveiing,  and  fell 
down  the  hold,  sustaining  certain  injuries. 

The  Admiralty  Court  Jurisdiction  Act,  s.  7,  is 
as  follows : 

The  High  Court  of  Admiraltr  ■hall  have  jnriiidiation 
over  any  olaim  for  damage  done  by  any  ship. 

Parker  Loioe  in  support  of  the  motion. — It  is 
submitted  that  there  is  no  jurisdiction  in  the 
Admiralty  Court  to  trr  an  action  in  rem  under 
these  circumstances,  whether  there  be  negligence 
proved  or  not,  as  it  was  not  an  active  commission 
of  an  injury  on  the  part  of  the  ship  within  the 
meaning  of  the  Act: 

The  Sylph,    17    L.   T.    Bep.    519;     L.  Bep.   2 
Adm.  24 ; 

The  Beta,  12  L.  T.  Bep.  1 ;  L.  Bep.  2  P.  C. 
447. 
The  word  "  damage  "  does  not  cover  damage  done 
to  a  person,  even  when  done  in  a  coUision.  In 
Smith  V.  Brovm.  (24  L.  T.  Rep.  808 ;  1  Asp. 
Mar.  Law  Cas.  56 ;  L.  Bep.  6  Q.  B.  729),  Cockbum, 
C.J.  says  (p.  732  L.  Bep.):  "The  question  is 
whether  loss  of  life  or  personal  injury  occasioned 
by  the  collision  of  two  vessels  comes  under  the 
term  'damage'  as  used  in  this  section"  (Adm. 
Court  Act,  s.  7).  "  Now  the  words  used  are,  un- 
doubtedly, very  extensive,  but  it  is  to  be  observed 
that  neither  in  common  parlance  nor  in  legal 
phraseology  is  the  word  '  damage '  used  as  applic- 
able to  injuries  done  to  the  person,  but  solely  as 
applicable  to  mischief  done  to  property.  .  .  . 
We  speak,  indeed,  of  damages  as  compensation  for 
injury  done  to  the  person ;  out  the  term  '  damage ' 
is  not  employed  interchangeably  with  the  word 
'  injury '  with  reference  to  mischief  wrongfully 
occasioned  to  the  i>erson."  And  again,  at  p.  735 
(L.  B«p.) :  "  It  is  true  that  in  the  case  of  The  Uhla 
(L.  Bep.  2  Adm.  &  Ecc.  29,  n.).  Dr.  Lushington 
held  that,  where  a  ship  had  driven  against  a 
breakwater,  and  had  done  damage  to  it,  a  suit  in 
the  Admiralty  Court  would  lie ;  but  there  the 
damage  had  actually  been  done  to  the  breakwater 
by  the  ship  itself,  and  the  case,  therefore,  came 
within  the  very  words  of  the  Act,  nor  was  there 
the  difficulty  we  have  pointed  out  in  the  appli- 
cation of  the  term  '  damage '  to  personal  injury  " : 

Simpson  v.  Blues,  26  L.  T.  Bep.  697 ;  1  Asp.  Mai. 
Law  Caa.  326  ;  L.  Bep.  7  C.  P.  290. 
Lord  Blackburn  st^s  in  The  Vera  Crut  (51  L.  T. 
Bep.  104;  5  Asp.  Mar.  Law  Cas.  386;  10  App. 
Cas.  at  p.  72) :  "Ir  the  question  now  raised  had  been 
that  which  the  Court  of  Queen's  Bench,  of  which 
I  was  then  a  member,  treated  as  raised  in  Smith 
V.  Brown  (ubi  sup.)  .  .  .  whether  personal 
damage  to  a  man  who  lived  was  within  that  7th 
section  of  the  enactment,  I  should  have  had,  as  I 
then  had,  some  doubt  about  the  matter,  and  it 
would  have  carried  me  so  far  that,  if  that  had  been 
the  question  now  raised,  I  certainly  shoidd  have 
wished  to  hear  the  case  ai^ed  out  to  the  end 
before  giving  an  opinion  upon  it  one  way  or  the 
other.     But  the  question  raised  here  being  ex- 


clusively whether  the  liability  of  a  shipowner 
as  a  person,  under  Lord  Campbell's  Act,  to  make 
good  damages  for  the  negligence  of  his  servant, 
who  happens  to  be  the  master  of  the  ship,  comes 
within  the  words  '  damage  done  by  any  ship,'  I 
decidedly  say  that  I  do  not  think  it  does." 
[Bkuce,  J.  referred  to  The  Zeta,  33  L.  T.  Eep. 
477;  3  Aap.  Mar.  Law  Cas.  73;  L.  Bep.  4 
Adm.  22.] 

Sir  Walter  PhiUinuyre  for  the  plaintifb. — 
Among  the  cases  which  have  been  cited.  The  Sylpk 
will,  I  think,  be  found  to  be  co-ordinate.  The  Beta 
superior.  In  the  Court  of  Appeal,  in  the  case  of 
The  Vera  Cruz  No.  2  (9  P.  Div.  96),  Brett,  M.R. 
says :  "  The  section  indeed  seems  to  me  to  intend 
by  the  words, '  jurisdiction '  over  any  claim  in  the 
nature  of  an  action  on  the  case  for  damage  done 
by  any  ship,  or,  in  other  words, over  a  case  in  which 
a  ship  was  the  active  cause,  the  damage  bein^ 
physically  caused  by  the  ship.  I  do  not  say  that 
damage  need  be  confined  to  damage  to  property, 
it  may  be  damage  to  person,  as  if  a  man  were  in- 
jured by  the  bowsprit  of  a  ship.  But  the  section 
does  not  apply  to  a  caae  where  physical  injuiy  is 
not  done  by  a  ship."  And  then  he  travels  into 
Lord  Campbell's  Act,  and  further  on  he  saya  :  "  The 
real  cause  of  action  is,  in  fact,  pecuniary  loss  caused 
to  these  persons ;  it  is  not  a  cause  of  action 
for  an'ything  done  by  a  ship,  which  is  only  one 
ingrement  in  the  right  of  action."  Then  Bowen, 
L.J.  says,  " '  Done  by  a  ship '  means  done  by  those 
in  charge  of  a  ship,  with  Uie  ship  as  the  noxious 
instrument."  Lord  Selbome,  in  the  House  of 
Lords,  draws  exactly  the  same  distinction.  The 
line  is  drawn  between  injuries  causing  death  on 
the  one  hand,  and  those  not  causing  death  on 
the  other.  If  a  ship  coming  into  harbour,  knocks 
down  a  man  with  ner  bowsprit,  that  is  clearly 
within  The  Sylph  (ubi  aup.)  and  TJie  Zeta  (ubi  »up^. 
There  is  no  ^stinction  between  an  act  done  in  the 
course  of  navigation,  and  in  the  course  of  loading. 
There  is  a  certain  amount  of  analogy  in  The 
Clara  KUlam  (23  L.  T.  Bep.  27  ;  L.  Rep.  S 
Adm.  161).  With  regard  to  the  question  of 
jurisdiction,  the  defendants  are  Norwegian,  and 
the  object  of  this  procedure  is  to  secure  to  the 
plaintiff  the  fruits  of  a  judgment  for  an  injury 
done  to  him  in  his  own  country. 

Parker  Lowe  in  reply. — Lord  Selbome  says,  in 
The  Vera  Cruz  (10  App.  Cas.,  at  p.  67) :  "  It  is  to 
my  mind  ...  a  personal  action  given  for  a 
personal  injury  inflicted  by  a  person  who 
would  have  been  liable  to  an  action  for  damages 
manifestly  in  the  common  law  courts,  if  death 
had  not  ensued."  [Bkuce,  J.  referred  to  The 
George  and  Richard,  24  L.  T.  Bep.  717;  1  Asp. 
Mar.  Law  Cas.  50;  L.  Rep.  3  Adm.  466.] 

The  Max  Morris,  80  Daviea's  Beporta,  1. 
Here  the  ship  was  merely   an  unsafe  gangway. 

Judgment  was  reserved  and  delivered  on  the 
followmg  day  as  follows : 

Bbtjce,  J. — ^In  this  case  the  defendants  move  to 
set  aside  the  writ  and  to  dismiss  the  action  with 
costs,  on  the  ground  that  this  court  has  no  juris- 
diction. The  question  before  me  turns  on  the 
words  in  the  Admiralty  Court  Act, "  damage  done 
by  the  ship."  I  see  no  reason  to  doubt  that  the 
word  damage  is  as  applicable  to  damage  done  to 
person  as  to  damage  done  to  property.  It  seems 
to  me  to  be  doing  great  violence  to  the  ordinary 
meaning  of  the  word  "  dajsatage "  to  limit  it  to 
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damage  to  properij.    I  see  that  in  the  claasicB  ' 
the  Tord  damage  is  used  as  applicable  to  mischief 
done  to  person.    There  is  one  passage  from  the 
anthoriaeil  version  of  the  New  Testament,  where 
in  the  27th  chapter  of  the  Acts,  Saint  Paul  says, 
'Iperoeire  that  this  voyage  will  be  with  hurt  and 
much  damage,  not  only  of  the  lading  and  ship, 
but  also  of  our  lives.      Not  only  does  the  word 
"  damage  "  in  the  ordinair  classics  apply  to  mis- 
chief to  person,  but  I  think  on  the  authorities 
that  its  meaning  comes  to  much  the  same  in  our 
«Diirt8.    Of  course  it  is  true  that  it  is  said  in  the 
«aM  of  The  Zeta  {ubi  sup.),  that  "  it  is  impossible 
to  reconcile  all  the  opinions  which  have  proceeded 
from  the  bench  from  time  to  time."  I  am  guided 
by  the  more  recent  opinion  which  has  been  ex- 
pressed by  judges  of  high  authority  in  the  Court 
of  Appeal  and  the  House  of  Lords.    I  find  in  tho 
leoent  case  of  The  Vera  Cruz  {ubitup.),  the  Master 
of  the  Bolls  says,  "I  do  not  say  that  damage  need 
be  confined  to  damage  to  property ;   it  may  be 
jamtge  to  person."    In  the  House  of  Lords,  in 
the  ease  of  The  Zeta,  Lord  Herschell,  after  men- 
iioiikg  cases  which  have  been  decided,  says :  "  It 
is  not  necessary  to  trouble  your  Lordships  with 
an  the  cases.      It   is  enough  to  say  that    the 
pnpoation  that   the  Act    of    1861    applies    to 
damage  done  by  a  ship  to  persons  and  things 
other  than  ships  has  been  well  established  by 
many  anthoiities,  the  correctness  of  which  I  see 
no  reason  to  question."   Therefore  I  have  come  to 
the  conclusion  that  it  is  now  decided  by  authority 
that  the  word  "  damage  "  by  Act  of  Parliament 
has  the  ordinary  meaning  of  the  word — damage  to 
ptopoty  and  damage  to  persons.    But  another 
<witian  arises,  viz.,  whether  in  the  present  case 
me  clamage  was  done  by  the  ship.   I  cannot  think 
thai  ilie  present  case  fails  within  the  provisions  of 
the  Act  d.  Parliament.    Damage  done  by  the  ship 
ii,  I  think,  applicable  only  to  those  cases  where,  in 
thevords  of  the  Master  of  the  Bolls  in  The  Vera 
Cnu,''^  ship  was  the  active  cause  of  damage," 
ud,  in  the  words  of  Bowen,  L.J.,  "  the  damage 
^  by  a  ship   means  damage  done  by  those  m 
fharge  of  a  snip  with  the   ship  as  the  noxious 
nutmnient."    In  this  case  those  in  charge  of  the 

Sao  placed  a  tarpaulin  over  the  hatches  as  to 
e  a  trap  into  which  the  plaintiff  fell  in  passing 
to  his  own  ship.  The  ship  cannot  be  said  to  be 
the  active  instroment  of  the  damage  done.  The 
damage  was  done  on  board  the  sELp,  and  not,  I 
think,  in  the  meaning  of  the  Act,  by  the  ship. 
Theirfore  I  most  allow  the  motion,  with  costs, 
and  dismiss  the  action  with  costs. 

Solicitors:   Bobert    Greening;  Pritehard   and 

SOM. 


July  17  and  30. 
(Before  the  Fbesident  (Sir  P.  Jeune.) 
The  Austik  Fbiabs.  (a) 
Charter-party — Arrived  ship — "Beady  to  load" — 
Delay  through  sanitary  regvlationa — Option  of 
charterers    to    cancel  —  Damages   for    lost    of 
tlarter. 

■^  diarier-party  provided  that  the  freighters  were 
'o  have  the  option  of  cancelling  the  charter  if 
the  vessel  failed  to  arrive  at  the  port  of  loading 
<i»ibe  ready  to  load  on  or  before  midnight  on  a 

W  Bqwited  bj  Bjisn.  Cruhf,  Esq.,  B«ni*ter-«t-I«w. 


certain  date ;  also  that  detention  by  quarantine 
should  not  count  as  lay  days. 
The  vessel  arrived  within  the  stipulated  time,  but 
was  prohibited  from  communicating    with    the 
shore  until  the  doctor  had  visited  her  and  pro- 
nounced  her  free  from  infection.     This  was  not 
done  untU  the  foUowing  day,  and  the  charterers 
then  stated  that  the  vessel  was  too   late   and 
cancelled  the  charter. 
The  Assistant  Registrar  held,  that  the  vessel  was 
not  too  late  and  that  the  charterers  were  not 
justified  in  cancelling  the  charter ;  also  that  the 
visit  of  the  doctor,   although  it  prevented  the 
charterers  from  putting  cargo  on  board,  did  not 
constitute  any  unreadiness  on  the  part  of  the 
ship  to  load. 
On  motion  to  vary  the  report : 
Held  (confirming  the  report),  that  the  charterers 
were    liable    to    the    shipowners,  and  that    the 
damages  must  include  damages  for  the  loss  of 
the  charter. 
Motion     to    vary    a    report    of    the    assistant 
registrar. 

This  was  an  action  arising  oat  of  a  collision 
which  occurred  in  the  Bospnorus  about  3  p.m. 
on  the  27th  Sept  1893,  between  the  steamship 
Albula  and  the  steamship  Austin  Friars. 

Messrs.  Matthew  Cay  and  others,  owners  of  the 
Albula,  brought  an  action  for  damages  against 
the  owners  of  the  Austin  Friars.  The  court  found 
that  the  Albula  was  alone  to  blame  for  the  col- 
lision, and  the  usual  reference  to  the  registrar 
and  merchants  was  made  to  report  as  to  the 
amount  of  damages  sustained  by  the  owners  of 
the  Austin  Friars. 

At  the  time  of  the  collision  the  Austin  Friars 
was  proceeding  up  the  Bosphorus  in  water  ballast 
on  her  way  to  Sulina  and  G-alatz  for  the  purpose 
of  loading  at  the  latter  port  a  cargo  oi  wheat 
under  a  charter-party  dated  25th  Sept.  1893,  and 
made  between  the  owners  of  the  Austin  Friars 
and  Messrs.  J.  Dreyfus  and  Co.  of  London. 

The  charter-party  was  the  1890  Danube  charter- 
party,  and  the  material  clauses  were  as  follows : 

7.  Eleven  mnning  days,  Sandaye,  to.,  excepted,  are 
to  be  allowed  the  said  freighter*  (if  the  steamer  be  not 
sooner  despatched)  for  loading  and  unloading,  and  ten 
days  on  demnrrage  over  and  above  the  said  lay  days, 
at  id.  per  ton  on  the  steamer's  gross  registered  tonnage 
per  numing  day.  Lay  days  at  port  of  loading  are  not  to 
oonnt  before  the  26th  Sept.  next  (new  style),  unless 
both  steameis  and  cargo  be  ready  earlier.  The  freighters 
have  the  option  of  cancelling  this  charter  if  the  steamer 
does  not  arrive  at  port  of  loading,  and  be  ready  to  load 
on  or  before  midnight  of  10th  Oct.  next  (new  style). 

11.  Except  as  herein  provided,  detention  by  frost  or 
ioe  from  Ibrail  down  to  Salina,  also  detention  by 
qnarantine,  shall  not  count  as  lay  days. 

The  registrar  found,  as  a  fact,  that  the  Austin 
Friars  put  back  to  Constantinople  in  consecjuence 
of  the  collision,  and  was  there  temporarily  re- 
paired. She  sailed  thence  on  the  7th  Oct.  and 
arrived  off  Sulina  on  the  9th,  and  on  the  follow- 
ing morning  at  9.30  the  cleaiunce  papers  for 
Galatz  were  taken  fi-om  the  ship  by  a  person  from 
the  firm  who  were  agents  both  for  the  chartei'ers 
and  the  shipowners. 

On  the  10th  Oct.,  at  11  p.m.,  the  Austin  Friars 
arrived  at  Galatz,  but  no  one  could  leave  the  ship 
or  come  on  board  until  the  doctor  had  visited  her 
and  pronounced  her  free  from  infection.  On  the 
following  morning  the  doctor  came  on  board,  and 
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the  master  then  landed  and  gave  notice  to  the 
charterers  that  he  was  ready  to  load;  but  the 
charterers  stated  that  the  vessel  was  too  late,  and 
they  cancelled  the  charter  in  accordance  with 
clause  7. 

The  Aitetin  Friars  was  consequently  placed  on 
the  berth,  and  after  some  delay  obtained  another 
cargo  with  which  she  proceeded  to  Antwen),  and 
aiter  discharging  there  was  taken  to  Shields, 
where  she  was  permanently  repaired. 

The  owners  of  the  Auatin  Friars  therefore 
claimed,  as  part  of  their  damages  arising  out  of 
the  collision,  (a)  demurrage  at  Constantinople,  {h) 
demurrage  at  Shields,  and  the  loss  of  the  time 
occupied  in  proceeding  thither  from  Antwerp, 
and  (c)  demurrage  at  Galatz,  and  damages  for 
the  loss  of  the  charter  of  the  25th  Sept.,  such 
damages  being  the  difference  between  the  freight 
lost  and  the  freight  earned. 

As  regards  (a)  and  Q>)  the  registrar  stated  that 
a  reasonable  allowance  had  been  giren,  and  as 
regards  (c)  he  was  of  opinion  that  the  charterers 
were  not  justified  in  exercising  the  option  of  can- 
celline  the  chai-ter,  and  he  consequently  allowed 
the  defendants,  as  against  the  owners  of  the 
Albula,  nothing  in  respect  of  this  amount.  He 
expressed  the  opinion  that  from  a  business  point 
of  view  the  Austin  Friars  was  not  too  late,  load- 
ing was  not  done  at  Galatz  by  night,  and  for  aU 
practical  purposes  she  was  as  much  in  time  as  if 
she  had  arrived  several  hours  earlier.  Further,  it 
was  clear  that,  as  the  charterers  had  already 
loaded  part  of  the  cargo  destined  for  the  Austin 
Friars  m  another  vessel  before  she  arrived,  it  was 
necessary  for  them  to  make  out  that  she  had  not 
complied  with  the  terms  of  the  charter.  But,  in 
his  opinion,  she  had  arrived  and  was  ready  to  load 
before  midnight  on  the  10th  Oct.,  and  was,  as 
regards  holds,  equipment,  &c.,  in  a  position  to 
take  on  board  cargo.  The  visit  of  the  doctor  was 
a  matter  which  prevented  the  charterers  from 
placing  the  cargo  on  board,  and  not  a  matter 
which  constituted  any  unreadiness  on  the  part  of 
the  ship  to  load. 

Dealmg  with  the  cases  on  the  point  the  learned 
registrar  thought  that  the  case  of  Smith  v.  Dart 
(52  L.  T.  Bep.  218;  5  Asp.  Mar.  Law  Gas.  360; 
14  Q.  B.  Div.  105)  seemed  to  show  that,  when  the 
charterers  intend  to  make  the  option  of  cancelling 
dependent  not  only  on  the  arrival,  and  so  to  say 
physical  fitness  of  the  ship,  but  also  on  her  having 
submitted  to  local  regulations,  words  for  that 
purpose  are  introduced  into  the  charter-party. 
For  in  that  case  the  words  were  "  free  of  pratique 
and  ready  to  load,"  and  the  vessel  was  not  fi-ee  of 
pratique  bjr  the  agreed  date.  The  intention  of 
this  clause  is  to  place  an  obligation  on  the  ship- 
owner to  use  his  best  endeavours  to  bring  his 
vessel  to  the  port  of  loading  by  a  fixed  date  and 
in  a  proper  condition.  These  tnings  he  ha«  within 
his  own  control.  It  does  not  intend  him  to  be 
exposed  to  the  loss  of  his  charter  from  the  acts  of 
persons  over  whom  he  has  not  control.  If  this 
were  so,  a  shipowner  might  have  his  vessel  at  a 
loading  port  several  days  before  the  appointed 
time,  and  yet  through  the  negligence  of  some 
municipal  officer  he  might  lose  ms  freight.  This, 
he  thought,  was  not  the  intention  of  the  parties 
to  this  charter,  and  therefore  that  put  of  the 
claim  could  not  be  sustained. 

J.  E.  Banket,  for  the  defendants,  in  objection 
to  the  rex)ort. — ^It  is  submitted  in  the  first  place 


that  the  ship  as  a  fact  was  not  ready  to  load  on 
or  before  midnight  on  the  10th,  because  she  was 
in  quarantine,  although  it  is  a  kind  of  qualified 
quarantine,  because  it  only  lasted  till  the  doctor 
came  on  board.  It  was  just  as  if  it  were  the  last 
day  of  a  period  of  quarantine.  It  was  therefore 
impossible,  as  a  fact,  to  load  the  vessel  becanae 
nobody  could  aq  on  or  off.  Secondly,  inasmocli 
as  by  reason  oi  the  quarantine  she  was  unable  to 
load,  the  risk  falls  on  the  charterer  and  not  on. 
the  shipowner.  In  Smith  v.  Dart  (uW  tup.) 
Smith,  J.  said :  "  The  shipowner  does  not 
contract  to  get  there  by  a  certain  day,  but  says, 
'If  I  do  not  get  there  you  may  cancel.'  It 
is  an  absolute  engagement,  that  if  he  does  not  get 
there  the  charterers  may  cancel."  The  same  point 
taken  by  the  registrar  was  taken  in  the  caie  of 
Oliver  V.  Fielden  (4  Ex.  135).  The  only  case  which 
seems  to  be  exactly  in  point  is  White  v.  Steamship 
Winchester  Company  (13  Scotch  Sees.  Cas.  Ua 
Series,  524).  There  the  Turkish  authorities 
wrongly  placed  the  ship  in  quarantine.  A  vessel  in 
quarantine  is  like  a  vessel  without  a  crew,  she  it 
like  a  log  on  the  water  and  is  perfectly  useless  for 
pm'poses  of  loading : 

Oroies,  MaeUan,  and  Co.  v.  Yollcart,  1  C.  &  £.  309. 

Thirdly,  with  regard  to  the  class  of  cases  dealmg 
with  revolutions  and  other  kinds  of  vi*  major, 
there  is  then  some  disqualification  in  the  ship, 
and  the  courts  have  there  held  a  joint  disqualifi- 
cation which  implies  faults  on  both  sides.  [Tbe 
President  referred  to  Hudson  v.  Ede,  18  L.  T. 
Rep.  764;  3  Mar.  Law  Cas.  114;  L.  Bep.  3  Q.B. 
412:1 

Cunningham  v.  Dunn,  38  L.  T.  Bep.  631 ;  3  A>p. 
Mar*.  Law  Cm.  595 ;  3  C.  P.  Div.  433. 

Butler  Aspindll,  for  the  plaintiffs,  contra. — This 
vessel  was  never  in  quarantine  at  all.  [The 
Pbesidbnt. — She  was  in  an  intermediate  condi- 
tion, a  kind  of  medical  purgatory.]  The  ship  was 
ready  to  load,  but  the  effect  of  the  local  rule  was 
to  prevent  the  cargo  being  put  on  board.  The 
intention  of  the  parties  to  the  contract  must  he 
looked  to,  and  here  there  is  an  express  provision 
that  the  risk  of  quarantine  shall  fall  upon  the  ship. 
Where  the  words  "  free  of  pratique  are  absent 
it  must  be  concluded  that  the  parties  did  not 
intend  to  in^rt  them.  The  cases  which  have 
been  cited,  particularly  the  Scotch  case,  deal  with 
the  rights  of  the  parties  after  the  ship  has 
arrived,  and  not  with  the  question  as  to  whether 
the  charter-party  is  to  be  enforced  between  the 
parties.  In  Smith  v.  Dart  {ubi  sup.)  it  was  held 
that  the  excepted  perils  did  not  apply  to  the 
cancellation  clause  at  all.  [The  Peebidbnt.— It 
really  all  comes  back  to  what  is  the  meaning  of 
the  words  "  ready  to  load."]  There  is  surely  a  dis- 
tinction between  "  ready  to  load,"  and  "  i^ady  to 
load  free  of  pratique :" 

Hiclc  V.  Tuieedy,  63  L.  T.  Bep.  765;  6  Asp.  Mw. 
Law  Cas.  599 ; 

TharHi  Sulphur  and  Copper  Company  v.  Mord, 
(1891)  2  Q.  B.  648. 

Finally,  it  is  submitted  that,  if  the  vessel  is  to  get 
demurrage  for  the  delay,  she  ought  not  to  get 
damages  m  respect  of  this  contract : 

The  Argentina,  61  L.  T.  Bep.  706;  6  Ajq).  Ufir. 
Law  Cas.  433 ;  14  App.  Cas.  519. 

Lord  Herscbell  there  held  that  the  vessel  should 
not  have  both. 
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BaitJeei  in  reply. — The  ship  could  not  be  loaded 
in  the  condition  she  was  in,  and  there  is  no 
;practical  diiference  between  that  and  the  condi- 
tion  of  quarantine.  As  to  the  absence  of  the  words 
■"free  of  pratique,"  if  Lord  Shand  is  right  {White 
V.  Biecaaship  Winchester  Company  {ubi  sup.) 
it  IB  not  neceesaiy  to  pnt  them  in,  because  "  ready 
•to  load  "  means  "  ready  to  load  in  fact."  [The 
Tbesisert. — The  question  really  is :  Is  a  vessel 
mady  to  load  when  tne  quarantine  regulations  of 
<1m  port  prevent  anyone  from  going  on  board  ?] 

Judgment  was  leserved,  and  delivered  on 
July  SO. 

The  Pbebidbnt. — ^The  only  question  raised  is, 
whether  the  claim  for  damages  for  the  loss  of  the 
«liarter-par<7  is  well  founded,  and  that  turns  on 
the  point  whether  the  steamer  was  ready  to  load 
before   midnight  on  the   10th  Oct.,  within  the 
meaning  of  the  7th  clause  of  the  charter-party. 
It  was  not  contested  that   but    for   the    delay 
«anaed  by  the  collision  the  ship  would  beyond 
question  have  been  ready  to  load  in  due  time; 
nor  was  any  argument  as  to  remoteness  of  the 
damages    pressed.      The    learned   registrar    has 
leported  that,  in  his  judgment,  the  vessel  had 
Arrived,  and  was  leadv  to  load.    "  She  was,"  he 
eays,"  aa  regards    hold,    equipment,    &c.,    in  a 
nooition  to  tale  on  board  cai^.    The  visit  of  the 
doctor  was  a  matter  which  prevented  the  char- 
terers from  placing  cargo  on  board,  not  a  matter 
which  constituted  any  unreadiness  of  the  ship  to 
load."     And  again :  "  The  intuition  cf  the  clause 
is  to  place  an  obligation  on  the  shipowner  to  use 
his  best  endeavours  to  bring  his  vessel  to  the  port 
«t  loadine  by  a  fixed  date  and  in  a  proper  con- 
4itkm.      These  things  he  has  within    his    own 
«antroL     It  does  not  intend  him  to  be  exposed  to 
the  loss  of  his  charter  from  the  acts  of  parties 
«ver  which  he  has  no  control."     The  latter  of 
these  arguments — namely,  that  the  shipowner  is 
not  liable  to  have  his  charter  cancelled  for  the 
■acts  of  parties  over  whom  he  has  not  control — 
Appears  to  me  to  be  answered  by  reference  to  the 
words  of  the  charter-party,  and  which  is  covered 
by  anthority.    The  provision  is  an  absolute  one 
ior  the  benefit  of  the  charterers.    If  the  ship  is 
not  in  fact  ready  to  load  by  the  specified  time, 
they  are  to  be  entitled  to  cancel  the  charter- 
Mity.    This  was  decided  in  Smith  v.  Dart  and 
Boh  {uhi  sup.).    In  that  case  the  charter-party 
contained  the  words   "  should  the  steamer  not 
have  arrived  at  first  loading  port  free  of  pratique 
and  ready  to  load  on  the  15th  Dec.  next  charterers 
have  the  option  of  cancelling  or  confirming  this 
«harter-party."    The  vessel  was  prevented  from 
being  ready  to  load  as  provided  by  dangers  of  the 
seas,  and  it  was  arsued  that  the  excepted  dangers 
«lanse  applied  to  the  claim  giving  the  option  to 
■caaoel.     It  was,  however,   held  that  it  did  not 
wplT,  and  that  the  stipulation  in  question  was  an 
aMoInte    engagement  that    the  ship   should  be 
Teady  to  load  by  a  given  time.    A  fortiori,  if  the 
lorms  of  vis  major  enumerated  in  the  excepted 
perils  clause  do  not,  on  that  ground,  apply  to 
«ontrDl  this  stipulation,  neither   they  nor   any 
other  forms  of   vis   major  can  on  any  ground 
be  imported  to  effect  this  object.    The  other  point 
is,  that  the  vessel  was  herself  ready  to  load,  but 
■that  the  charterers  were  prevented  by  pratique 
regulations  from  loading  her;  in  other  words, 
that  there  was  no  incapacity  attaching  to  the 


ship  herself.  It  was  argued  that  the  action  of  the 
authorities  constituted  an  impediment  to  the 
ship  loading  independent  of  her  own  ability  to 
load.  There  does  not  appear  to  be  any  English 
anthority  decided  with  reference  to  a  state  of 
things  similar  to  that  presented  in  the  present 
case.  The  case  of  Cunningham  v.  Dunn  and 
another  (uhi  sup.)  is,  I  think,  an  authority  to  show 
that  the  act  of  a  superior  power,  in  that  case,  as  in 
this,  a  Grovemment  authority,  which  prohibited 
the  loading  of  a  vessel,  is  an  impediment  incum- 
bent not  only  on  the  charterers,  but  also  on  the 
shipowners.  There  is,  however,  a  decision  in  the 
Scotch  Court  of  Session  which  is  nearer  to  the 
present  case.  In  the  case  of  John  and  James 
White  V.  The  Steamship  Winchester  Company 
(ubi  sup.)  it  was  held  that  where  access  to  a  ship 
was  prevented  by  quarantine  regulations,  the 
lay  days  did  not  commence  to  run,  and  the  ship, 
owners  could  not  charge  the  loss  arising  from 
such  circumstance  against  the  charterer,  but 
must  bear  the  loss  themselves.  The  ground  of 
this  decision  was  that  by  reason  of  the  quaran- 
tine regulations  the  ship  was  disqualified,  and  so 
not  available,  for  takinz  in  the  cargo  of  the 
charterer.  "The  ressd,"  Lord  Shand  said, 
"  would  be  an  arrived  ship  in  name  only,  but  not 
in  reality,  so  far  as  regarded  the  charterer,  whose 
duty  and  obligation — the  loading  or  unloading — 
should  begin  on  arrival.  The  charterer  might 
be  quite  ready  to  unload,  or  ready  with  a  cargo 
waiting  to  load  the  vessel,  but  the  disqualification 
of  the  ship  would  prevent  this,  and,  indeed,  would 
lead  to  the  ship  being  sent  away  from  the  place  of 
loading  or  discharge.  She  would  thus  never  be 
at  the  disposal  of  the  charterer  so  as  to  enable 
him  to  fulnl  his  obligation."  I  think  that  these 
words  express  the  view  which  I  ought  to  adopt ; 
and  I  agree  with  Lord  Shand  that  a  quarantine 
regulation  constitutes  a  disqualification  of  the 
ship  to  load.  It  was  argued  before  me  that  the 
present  is  not  a  case  of  quarantine,  nor  in  strict- 
ness is  it.  But  there  seems  to  me  no  distinction 
for  this  pui-pose  between  a  medical  officer  in 
authority  ordering  a  ship  into  quarantine,  and 
his  prohibiting  access  to  her  until  ae  can  examine 
into  her  condition.  In  both  cases  a  superior 
authority,  in  pursuance  of  sanitary  regulations, 
disqualifies  a  ship  from  taking  cargo  on  board. 
It  was  also  argued  that  some  cbai-ter-parties  (for 
example,  that  in  Smith  v.  Dart)  add  "  fme  of 
pratique  "  to  the  words  "  ready  to  load."  This, 
of  course,  shows  that  those  who  framed  the 
charter-party  doubted  if  it  were  sufficiently  clear 
that  readiness  to  load  included  the  absence  of 
sanitary  disqualifications  ;  but  I  do  not  think  that 
the  practice  of  adding  these  words  has  been  so 
usual  or  so  authoritative  as  to  show  such  a  doubt 
is  well  founded.  I  think,  therefore,  that  the 
damages  in  this  case  must  include  damages  by 
reason  of  the  loss  of  the  charter-party. 

Solicitors :     Botterell    and    Boche ;     Thoma* 
Cooper  and  Co. 
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JIuUicial  Committee  of  tfjet^ribg Council. 

April  9, 11,  and  June  9. 
(Present:   The    Right    Hon.  the    Lord    Chan- 

CKLLOB  (Herschell),  Lords  Hobhousb,   Mac- 

NAOHTEN,  and  Morris,  and  Sir  B.  OoucH.) 
Municipal  Council  op  Stdnkt  and  others 

V.    Attornbt-Genebal    of    New    South 

Wales,  and  Milrot.  (a) 

OH  APPEAL  from  THE  SUPREME  COURT  OF  NEW 
SOUTH  WALES. 

Crown  lands — Dedication  by  Crown — PermaTient 
common — Common  of  pasturage — Inclosure — 
Public  Parks  Act  of  New  South  Wales  1854 
(18  Vict.  No.  33) — Crown  Lands  Alienation  Act 
1861  (26  Vict.  No.  1),  s.  6. 

By  sect.  5  of  the  Crown  Lands  Alienation  Act  of 
New  South  Wales,  1861,  it  is  enacted  that  Crown 
lands  in  the  colony  may  be  reserved  or  dedicated 
for  various  specified  purposes,  including  "pastur' 
age  common,  or  for  public  heaUk,  recreation, 
convenience,  or  enjoyment."  A  tract  of  Crown  land 
was  duly  dedicated  under  the  Act  as  "permanent 
common,"  and  the  Municipal  Council  of  Sydney 
were  appointed  trustees  of  the  land  so  dedicated, 
under  the  Public  Parks  Act,  1854.  The  Municipal 
Council  let  a  small  portion  of  the  land  on  lease  to 
the  other  appellants,  who  inclosed  it,  and  ttsed  U 
for  agricultural  shows,  races,  and  cricket  and 
football  matches,  and  made  a  charge  for  ad' 
m.ittance. 

Seld,  that  the  dedication  of  the  land  did  not  create 
a  common  of  pasturage,  and  that  the  use  by  the 
appellants  was  not  inconsistent  with  the  dedica- 
tion, which  m,ust  be  taken  to  have  been  for  the 
rblic  enjoyment,  and  that  such  use  should  not 
restrained  at  the  suit  of  the  Attorney -General 
suing  on  behalf  either  of  the  Crown  or  of  the 
public. 

Judgment  of  the  court  below  reversed. 

This  was  an  appeal  from  a  decree  of  the  Supreme 
Conrt  of  New  South  Wales  in  Equity. 

The  facts  are  fullj  set  out  in  the  judgment  of 
their  Lordships. 

Crackanthorpe,  Q.C.  and  T.  JR.  Warrington  ap- 
peared for  the  appellants. 

The  Solieitor-Creneral  (Sir  J.  Rigby,  Q.C),  Lynn, 
and  Adams  for  the  respondents. 

At  the  conclusion  of  the  arguments  their  Lord- 
ships took  time  to  consider  their  judgment. 

June  9.  —  Their  Lordships'  judgment  was 
delivered  by 

Lord  Hobhouse  : — The  main  question  in  this 
appeal  turns  on  the  effect  of  a  dedication  of  Crown 
land  in  Sydney,  made  by  the  Crown  in  1866, 
under  the  powers  given  by  the  Act  of  1861  (25 
Vict.  No.  1)  for  regulating  the  alienation  of  Crown 
lands.  By  the  decree  appealed  from,  certain 
arrangements  made  or  permitted  by  the  municipal 
council  of  Sydney  for  allowing  agricultural  shows 
and  races  to  be  held  by  the  other  appellants  on  a 
portion  of  the  dedicated  land  are  declared  to  be 
void,  and  injunctions  havebeen  granted  to  prohibit 
them.  The  Attorney- Greneraf  of  New  South 
-Wales,  who  appears  as  a  respondejit,  seeks  to 
maintain  the  decree  on  the  ground  that  the 
land  was  dedicated  as  a  pasturage  common,  and 

(a)  Beponed  b;  C.  E.  lULDxx,  Eiq.,  BuTitttr-«t-L*v. 


can  not  lawfully  be  used  for  other  objects.  The- 
Crown  Lands  Alienation  Act  defines  Crown  land» 
to  mean  "all  lands  vested  in  her  Majesty 
which  have  not  been  dedicated  to  any  public^ 
purpose,  or  have  not  been  granted  or  law- 
fully contracted  to  be  granted  in  fee  simple." 
And  by  sect.  5  it  enacts  that  "  the  Giovemor,  wiilL 
tiie  advice  aforesaid "  (the  advice  of  the  Execu- 
tive Council),  "may  by  notice  in  the  Gatette 
reserve  or  dedicate  m  such  manner  as  may  seem 
best  for  the  public  interest  any  Crown  landft 
for  " — then  follow  a  number  of  specified  purposes, 
ending  with  "  or  for  any  pasturage  common,  or 
for  public  health,  recreation,  convenience,  or 
enjoyment,  or  for  the  inteiment  of  the  dead,  or 
for  any  other  public  purpose."  A  notice  was  pub- 
lished in  the  Government  Gazette,  under  date 
5th  Oct  1866,  as  follows.:—"  Department  of 
Lands,  Sydney,  5th  Oct.  18^.  His  Excellency 
the  Governor,  with  the  advice  of  the  Executive 
Council,  has  been  pleased  to  dedicate  the  Grown 
lands  hereunder  described  to  the  several  pablic> 
purposes  mentioned  in  connection  therewith,, 
abstracts  of  such  intended  dedications  having 
been  duly  laid  before  Parliament  in  aooordance 
with  the  5th  section  of  the  Crown  Lands  Aliena- 
tion Act  of  1861.— J.  Bowie  Wilson."  Then 
follows  the  schedule  relating  to  many  parcels  o{ 
land,  and  among  them  the  parcel  now  in  dispnte. 
Its  place  is  mentioned  as  Sydney,  its  extent  as 
490  acres,  and  its  purpose  as  "  permanent  com- 
mon." The  Public  Pai-ks  Act  1854  (18  Vict. 
No.  33),  recites  that  it  "  is  expedient  that  bodies 
of  trustees  with  perpetual  succession  should  be 
created  for  the  purpose  of  holding,  managing, 
and  protecting  lands  granted  for  or  dedicated  to 
purposes  of  public  recreation,  health,  convenience, 
or  enjoyment."  It  enacts  that  the  Giovemor  may, 
without  any  grant  by  the  Crown,  appoint  trustees 
of  lands  so  dedicated,  and  that  they  shall  be  a 
body  corporate.  And  by  sect.  5 :  "  The  trustees 
appointed  by  virtue  of  this  Act  shall  have  the 
powers  of  absolute  owners  (except  for  the  purposes 
of  alienation  in  i-espect  of  the  land  giunted  to 
or  placed  in  trust  under  them),  and  it  shall  be 
lawful  for  them  to  make  such  rules  and  regnla- 
tions  for  the  protection  of  the  shrub  trees  and 
herbage  growing  upon  such  lands,  and  for  lem- 
lating  the  use  and  enjoyment  of  such  lands,  and  for 
the  removal  of  trespassers  thereon,  and  other  parties 
causing  annoyance  or  inconvenience  thereon,  as  to 
them  shall  seem  necessary  or  expedient."  A 
notice  was  published  in  the  Government  Oanette 
under  date,  "  Department  of  Lands,  Sydney,  15th 
Aug.  1871,"  as  follows : — "  It  is  hereby  notified  for 
public  information  that  his  Excellency  the  Gover- 
nor, with  the  advice  of  the  Executive  CouncLL  has 
been  pleased  to  approve  of  the  appointment  of  the 
Municipal  Council  of  Sydney  as  trustees  of  the 
portions  of  land  in  the  city  of  Sydney  dedicated 
tor  public  recreation,  the  particulars  of  which  are 
set  out  in  the  accompanying  schedule. — J.  Bowie 
Wilson."  The  schedule  contains  the  490  acres 
in  question.  They  are  there  stated  to  have  been 
dedicated  by  notice  in  the  Gazette  of  the  5th  Oct. 
1866.  On  the  5th  Sept.  1881,  the  Municipal 
Council  executed  a  deed  wherebv  they  purported  to 
let  to  the  Agricultural  Society  of  New  South  Wales 
about  twenty-five  acres  of  land,  situate  at  Moore 
Park,  Sydney,  at  a  vearly  rent  of  102.  The  lease 
is  to  endure  from  the  1st  July  then  last  daring 
the  will   of   the   lessors   only,  or  until  notice 
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ffiTen  as  therein  mentioned.  The  lessors  may 
determine  the  tenancy  after  fourteen  days'  notice 
in  writing.  The  lessees  are  to  hold  the  demised 
land  for  the  purpose  only  of  shovs  or  exhibi- 
tiana,  and  they  undertake  to  keep  the  land 
drained  and  cleaned  under  the  directions  of  the 
lessors'  engineer,  and  to  comply  with  the  lessors' 
legolations  as  to  access  by  the  public. .  The  de- 
mised twenl^-five  acres  are  part  of  the  dedicated 
knd,  which  appears  to  be  called  "  Moore  Park." 
According  to  the  evidence  they  are  a  low-lying 
iwttion  of  the  ground,  very  wet  and  swampy 
when  taken  by  the  Agricultural  Society,  who  have 
drained  them  and  made  them  fit  for  use.  It 
appears  that  they  are  fenced  round  in  some 
way,  and  that  the  inclosure  can  be  entered  at 
some  points  by  turnstiles  or  by  a  carriage-way,  at 
both  o^  which  payment  is  made  for  entrance,  and 
from  another  direction  byjgates  which  can  be 
passed  without  payment.  Within  the  inclosure 
the  society  hold  their  agi-icultural  shows,  and,  by 
arrang^ement  with  them,  the  Driving  Club  hold 
pony  races.  It  was  stated  that  the  expense  was 
borne  lialf  by  the  society  and  half  by  the  Grovem- 
ment.  The  condition  of  things  was  stated  by  Mr. 
Webster,  the  secretary  of  the  society,  whose  evi- 
■denoe  does  not  appear  to  be  conti^dicted.  He 
«ayB :  "  It "  (the  land)  "  was  veiy  rough  and  trees 
growing  on  it,  and  considerably  below  the  level 
Moore  Park  had  been  made  up  to.  It  was  all 
A  swamp.  At  the  first  show,  La  1882,  the  centre 
«f  the  ground  was  three  feet  under  water.  The 
society  has  filled  it  in  and  well  drained  it.  It  is 
now  fairly  dry.  .Stables  and  pens  erected.  Pavilions 
4ad  offices.  All  the  requirements  for  a  first  class 
agiicultural  show.  The  coat  has  been  32,0002. 
since  1881.  That  included  the  Gtovemment  sub- 
sidy of  II.  for  IZ.  The  Government  gave  50002. 
when  the  land  was  first  taken  up,  on  condition 
tiiat  IL  for  i;.  was  obtained.  The  50001.  was 
given  to  start  it.  Ponies  compete  for  prizes  given 
at  our  show,  just  as  we  have  jumping  competi- 
tions. It  is  not  true  that  people  are  totally  ex- 
cluded without  payment.  There  are  turnstiles 
where  people  pay  for  going  in.  There  is  also 
a  gate  on  tne  Moore  Pan;:  or  Randwick-road  side 
and  one  on  the  rifle  range  without  any  tui-nstile. 
Throngh  these  gates  the  public  can  go  without 
payment.  They  are  always  open.  The  turnstiles 
Twister  everybody  who  goes  through,  and  so 
we  can  see  what  cash  the  turnstile  man  takes 
— so  much  for  adults  and  so  much  for  chil- 
dren. There  were  over  50,000  people  at  the 
last  show.  Forty-six  thousand  paid.  Subscribers 
and    exhibitors,    soldiers    and    sailors    do    not 

Sy.  Wednesday  is  the  Driwug  Park  day.  Satur- 
y,  cricket  in  summer  and  football  m  winter. 
The  admission  is  Is. ;  ordinary  matches,  6d. 
The  members'  gate  and  other  gates  are  always 
open.  When  no  football,  cricket,  or  trotting 
matches  are  on  the  grounds  are  open.  Very 
few  of  the  public  go  in;  one  or  two."  The 
same  witness  showed  that  other  parts  of  the  490 
acres  had  been  appropriated  in  similar  ways  for 
cricket  and  football  and  for  zoological  gardens, 
the  practice  apparently  beginning  soon  after  the 
appointment  of  the  municipal  council  as  trustees. 
Speaking  in  1892,  the  witness  said:  "This  has 
been  going  on  for  seventeen  or  eighteen  years." 
TSo  question  is  raised  in  the  smt  as  to  such 
other  parts,  but  the  nature  of  the  dedication  mast 
affect  all  alike.    In  October  1891  an  information 


on  the  relation  of  the  respondent,  Milroy.  joined 
with  a  claim  by  him,  was  filed  against  the  three 
appellants.  It  states  that  by  the  notice  of  the 
loth  Aug.  1871  the  governor  duly  dedicated  the 
lands  to  the  purpose  of  public  recreation.  It 
complains  that  members  of  the  public,  including 
the  plaintifp,  who  desire  to  enter  the  demised 
twenty-five  acres  for  the  purpose  of  public  recrea> 
tion  are  prevented  from  doing  so.  It  prays  a 
declaration  that  the  twenty-five  acres  are  held  by 
the  municipal  council  upon  trust  for  the  purpose 
of  public  recreation  only,  the  avoidance  of  the 
lease,  and  injunctions  to  restrain  the  exclusion  of 
the  public  and  the  exaction  of  payment.  The 
Chief  Judge  in  equity,  who  heai-d  the  cause,  held 
that  the  rights  of  the  public  and  of  the  parties 
turned  upon  the  construction  of  the  dedication  of 
1866.  On  that  point  his  opinion  was  stated  as 
follows:  "The  5th  section  of  the  Crown  Lands 
Alienation  Act,  under  which  this  dedication  is 
expressed  to  be  made,  authorises  the  dedication  of 
Crown  lands  as  a  '  pasturage  common.'  And  such, 
it  is  clear,  this  common  must  be.  In  England 
there  are  various  kinds  of  common — such  a.s  a 
common  of  fishing  in  rivers  or  lakes ;  a  common 
of  turbary,  conferring  the  right  of  cutting  turf ; 
a  common  of  estovera,  conferring  a  right  to  lop 
timber  j  and  a  common  of  right  to  dig  for  coaU 
minerals,  and  the  like ;  but  the  most  usual  form 
of  common  is  that  of  pasturage,  and,  imlees  it  be 
otherwise  expressed,  a  dedication  of  grass  land  as 
a  common  can  only  mean  a  common  of  pasturage. 
It  was  contended  that  the  words  in  this  dedication 
'permanent  common'  meant  only  a  place  of  public 
recreation.  I  am  clear  they  have  no  such  meaning." 
As  for  the  difficulty  that  no  commonei-s  were  speci- 
fied, he  met  it  by  holding  that  the  rights  of  a 
common  are  necessarily  limited  to  those  who 
lived  in  proximity  to  the  common.  As  regards 
the  frame  of  the  suit,  he  held  that  the  Crown  was 
in  the  position  of  the  lord  of  an  English  manor ; 
that  it  had  an  equal  right  of  pasturage  with  the 
commoners,  and  could  sue  for  itself  and  the  com- 
moners who  claimed  under  it.  The  plaintifE's 
claim  he  thought  to  be  a  mere  sham,  and  he  dis- 
missed it  with  costs.  He  did  not  discuss  the  differ- 
ence between  commoners  and  the  public,  or  the  cir- 
cumstance that  his  view  was  as  adverse  to  the  view 
of  the  dedication  which  was  taken  by  the  informa- 
tion as  to  that  which  was  taken  by  the  defendants. 
The  decree  declares  that  the  twenty-five  acres 
formed  part  of  the  common  dedicated  by  the 
notice  of  5th  Oct  1866,  and  that  the  lease  of 
Sept.  1881,  is  void.  It  directs  the  lease  to  be 
cancelled,  and  it  restrains  the  lessees  and  the 
Driving  Club  from  excluding  any  member  of  the 
public  from  the  twenty-five  acres  or  any  part 
thereof  at  all  reasonable  times,  and  from  making 
any  charge  to  any  member  of  the  public  for 
entrance  uiei^to.  It  is  to  be  remarked  that  the 
decree  does  not  declare  the  twenty-five  acres  to  be 
subject  to  common  of  pasturage.  It  declares  it 
to  be  part  of  the  common  established  in  1866, 
which  nobody  had  disputed.  By  reference  to  the 
learned  judge's  reasons  their  Lordships  find  thathe 
interpreted  the  Gazette  of  1866  to  mean  common 
of  pasturage.  But  then  the  decree  goes  on  to 
protect  the  public  only,  not  the  commoners  nor 
the  lord.  Now,  if  the  common  is  for  pasture,  and 
belongs  to  those  who  are  in  proximity,  it  is  diffi- 
cult to  see  why  the  public  should  have  a  decree 
made  on  their  behalf  invalidating  the  transactions 
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in  question.  The  decree  seems  to  i-est  partly  on 
the  ground  that  there  was  common  of  pasturage  to 
be  protected  and  partly  on  the  ground  that  the 
Attorney- Greneral  sued  on  behau  of  tlie  public, 
and  not  on  behalf  of  the  lord  or  any  of  the  com- 
moners. The  ground  first  is  inconsistent  with  the 
case  presented  dt  the  information,  and  the  second  is 
inconsistent  with  the  view  taVen  by  the  learned 
judge.  Passing  from  those  objections,  and  adopt- 
ing lor  the  moment  the  supposition  that  the  land 
was  dedicated  to  pasturage,  in  what  position  has 
the  Crown  placed  itself  P  The  view  submitted  by 
the  Solicitor-General  for  the  respondents  was  that 
the  dedication  of  1866  was  an  incomplete  act  capa- 
ble of  being  made  complete  afterwards ;  that  it 
was  valid  and  indefeasible  so  far  as  it  deyoted  the 
land  to  common  of  pasturage  ;  and  that,  thoush 
subsequent  declarations  mignt  show  who  were  the 
commoners  and  what  were  their  rights,  the 
Crown  could  not  make  any  disposition  inconsistent 
with  the  dedication.  Even  if  that  view  be  right, 
how  does  it  support  the  case  made  by  the  informa- 
tion P  The  Crown  remains  the  legal  owner  of  the 
land,  and  has  not  designated  any  other  person  to 
possess  any  interest  in  it.  Until  such  designation 
it  is  surely  open  in  the  meantime  to  the  Crown  to 
use  the  laiid  in  any  way  not  inconsistent  with  its 
ultunate  use  for  pasturage.  What  the  Cro?ni  has 
done  is  to  treat  the  land  as  a  recreation  ground, 
to  appoint  trustees  for  it  on  that  footing,  and  to 
encourage  and  assist  with  money  the  acts  now 
complained  of.  So  long  as  there  is  nobody  in- 
terested in  the  pasturage  except  the  Crown  itself, 
what  legal  objection  is  there  to  that  course  P 
The  municipal  council  are  only  doing  what  the 
Crown  intended  them  to  do;  and  their  Lord- 
ships cannot  see  what  right  the  Attorney- Ceneral 
for  New  South  Wales  has  to  sue  on  behalf 
of  the  public  or  of  the  Crown  to  resti-ain  them. 
Their  Lordships  feel  that  the  issues  dealt  with  are 
not  the  principal  ones,  and  they  prefer  to  rest 
their  judgment  on  the  broad  ground  that  the 
dedication  of  1866  did  not  create  a  common  of 
pasturage.  If  it  was  intended  to  create  such  a 
right,  why  should  not  the  Crown  have  used  the 
statutory  expression  for  it  P  Its  advisers  pi-ef erred 
to  use  a  term  not  to  be  found  in  the  statute,  and 
^et  susceptible  of  a  popular  and  intelligible  mean- 
ing. The  word  "  common,"  it  is  true,  had  atechni- 
cal  meaning  in  England  and  in  New  South  Wales, 
though  what  kind  of  enjoyment  it  may  indicate, 
and  lor  what  persons,  cannot  be  understood  with- 
out something  more.  Standing  alone  it  is  an 
ambiguous  term  which  requires  ex^anation  and 
may  be  explained  by  circumstances.  But  further  it 
is  very  often  used,  though  inexactly,  and  in 
popular  parlance,  to  denote  land  devoted  to  the 
enjoyment  of  the  public  or  of  large  numbers  of 
people.  And  the  question  is  whether  it  has  not 
been  so  used  in  this  instance.  It  appears  to  their 
Lordships  that  there  are  several  considerations, 
some  more  and  some  less  cogent,  all  bearing  the 
same  way.  The  departure  from  the  words  of  the 
statute,  though  consistent  with  the  ultimate  use  of 
the  land  for  pasturage,  suggests  that  the  Crown 
had  not  then  any  int^tion  of  irrevocably  fasten- 
ing^ upon  the  land  any  of  those  precise  modes  of 
en]6yment  which  the  statute  mentioned.  The 
omission  to  name  commoners  or  in  any  way  to 
define  the  nature  of  the  common  is  more  consistent 
with  the  intention  of  leaving  the  enjoyment  a 
variable  thing  and  open  to  all  comers  than  of 


giving  it  to  a  defined  class  which,  even  if  a  large 
one,  must  be  limited.  The  contiguity  of  the  land 
to  a  populous  city  sug^iests  that  other  modes  of 
enjoyment  are  more  suitable  than  pasturage.  Fiv» 
years  after  the  dedication  the  Crown,  by  an  equally 
formal  document,  treated  it  as  one  made  for  public 
recreation,  and  proceeded  to  appoint  trustees  ao- 
cordinglv.  Since  the  appointment  of  trustees,. 
at  least  for  seventeen  or  eighteen  years,  the  use  of 
the  land  for  different  purposes  of  enjojrment  has 
been  constant.  It  is  not  a  long  user,  but  it  has. 
never  been  disturbed  by  any  claim  for  pastniase;. 
How  strong  is  the  general  understanding  that  ute- 
land  was  actually  dedicated  to  public  recreation 
is  shown  by  the  information  itseu,  which  pnm  » 
judicial  declaration  to  that  effect,  and  founos  its 
complaint  on  the  defendants' interference  with  the 
public  enjoyment.  Their  Lordships  find  no  trac» 
of  any  contrary  view  before  the  delivery  of  th» 

i'udgment  in  this  case.  For  these  reasons  they 
lold  that  the  view  taken  by  the  advisers  of  the 
Crown  and  by  the  authorities  and  the  people  of 
Sydney  was  also  the  true  legal  view,  and  that  th» 
dedication  of  1866  in  permanent  common  meant 
that  the  land  was  to  go  for  ever  for  the^ 
common  or  public  enjoyment,  so  as  to 
bring  it  within  the  operation  of  the  Public 
Parks  Act.  If  that  be  so,  the  appointment 
of  trustees  in  1871  was  valid,  and  the  only  question 
that  remains  is  whether  the  municipal  corpora- 
tion has  dealt  with  the  land  in  a  way  which  i» 
authorised  by  the  powers  conferred  on  them  by  tho 
Parks  Act,  On  that  point  no  complaint  has  Deen 
made  at  their  Lordships'  bar,  and  it  does  not 
appear  that  there  is  any  dissatisfaction  among  th» 
people  of  Sydney,  who  might  show  it,  if  felt,  very 
effectually  in  their  municipal  elections.  There  ia 
a  very  general  liking  for  animal  shows  and  races,, 
and  a  general  willingness  that  portions  of  public^ 
ground  should  be  taken  for  such  things  ancl 
money  paid  for  good  positions  to  enjoy  them,, 
inasmuch  as  without  those  payments  the  enter- 

§  rises  could  not  be  maintained,  and  the  enjoyment 
erived  by  the  public  from  the  land  dedicated  to- 
their  recreation  would  be  less  and  not  greater.  By 
the  evidence  of  Webster  it  appears  that  th» 
inhabitants  of  Sydney  are  not  behind  the  rest  of 
the  world  in  their  readiness  to  Me  sights  and  to- 
pay  for  them.  Their  Lordships  think  it  is  im- 
possible to  say  that  the  lands  are  not  being  used 
and  enjoyed  with  due  regard  for  the  rights  and 
interests  of  the  public.  The  result  is  that,  in  their 
Lordships'  judgment,  the  court  below  ought  to 
have  dismissed  the  whole  suit  with  costs.  They 
will  now  humbly  advise  Her  Majesty  to  dischaive- 
the  decree  appealed  from,  except  so  far  as  it  dis- 
missed the  claim  with  costs,  and  to  dismiss  the- 
information  with  costs.  The  respondents  must  pay 
the  costs  of  this  appeal. 

Solicitors  for  the  appellants.  Young,  Jonu, 
and  Co. 

Solicitor  for  the  respondents,  R.  Bridget.  * 
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COURT  OF   APPEAL. 

Monday,  June  25. 

(Before   Lord   Ebheb,   M.B.,    Ka.y   and 
Smith,  L.JJ.) 

HoLiANs  V.  Leslie,  (a) 

APPEAL  PBOU  THE  QUEEN'S  BENCH  DIVISION. 

Practice — Writ  for  lerviee  out  of  the  juriedietion — 
Amendment  of  claim — Bulei  of  the  Supreme 
Court,  Order  XI. ;  Order  XXVIII. 

The  indorsement  on  a  writ  for  eerviee  out  of  the 
juriadietion  issued  under  Order  XI.  can  be 
amended  under  Order  XXVIII. 

This  -was  on  app^  from  a  judgment  of  the 
Queen's  Bench  Dmsion  (Cave  and  Gollins,  JJ.) 
dismissing  an  appeal  from  an  order  of  Lawrance,  J. 
at  chambers  allowing  the  plaintiff  to  amend  the 
mdoraement  on  his  writ. 

The  action  was  hj  the  holder  of  a  bill  of 
exchange  against  the  acceptor,  a  foreigner 
resident  abroad,  and  having  obtained  leave  for 
the  issue  of  the  writ  for  service  oat  of  the  jnris- 
diction  under  Order  XI.,  the  plaintiff  doly  served 
notice  thereof  on  the  defendant. 

The  writ  was  indorsed  with  a  claim  on  a  bill 
for  452.  dated  the  Ist  Dec.  1892,  and  payable  four 
months  after  date. 

The  defendant  appeared  by  a  London  solicitor, 
and  delivered  a  defence  pleamng  payment. 

The  plaintiff  then  took  ont  a  summons  tinder 
Order  XXYIII.,  asking  for  leave  to  amend  the 
indorsement  on  the  writ  by  substituting  a  claim 
for  422.  upon  a  bill  dated  the  1st  Feb.  1893,  payable 
three  months  after  date,  in  the  place  of  the  bill 
set  ont  in  the  indorsement. 

No  affidavit  was  filed  by  the  plaintiff  in  support 
of  his  BummonB,  but  on  his  producing  both  the 
biDs  and  stating  that  a  mistake  had  been  made 
between  them,  the  bill  for  452.  having  been  paid, 
lAwrance,  J.  at  chambers  made  an  order  allowing 
lum,  upon  terms  as  to  costs,  to  amend  the  indorse- 
ment on  the  writ  by  substituting  the  bill  for  42i!. 
for  the  biU  for  452. 

By  Order  XXVIII.  it  is  provided : 

Bole  1.  The  oonrt  or  a  jadefe  ma-y,  at  any  stage  of  the 
puueeduigs,  allow  either  party  to  alter  or  amend  his 
indorsement  or  pleadings  in  snob  manner  and  on  rooh 
terms  as  may  be  jnst,  and  all  auch  amendments  shall  be 
made  as  may  be  necessary  for  the  pnrpose  of  deter- 
mining  the  real  questions  in  controversy  between  the 
partiea. 

The  d^endant  appealed  from  the  order  of 
Lawianee,  J. 

May  31. — Watt  on  behalf  of  the  defendant. — 
The  judge  in  chambers  had  no  power  to  allow 
this  amendment  of  the  writ.  The  application  for 
this  amendment  of  the  writ  was  equivalent  to  the 
issuing  and  serving  of  a  new  writ,  and  whenever 
SB  application  is  made  for  the  issuing  of  a  wi-it 
for  service  out  of  the  jurisdiction  an  affidavit  is 
required ;  therefore,  if  the  judge  had  power  to  allow 
the  amendment  at  all,  it  certainly  required  to  be 

(•)  Bcportad  by  E.  Huilet  Shitb,  Eki.,  BaiTiater«t-Law. 


allowed  onbr  upon  fresh  affidavits  being  made  by 
the  plaintiff : 

Diamond  v.  Button,  13  L.  T.  Bep.  800 ;  h.  Bep. 

1  Ex.  180; 
BoberttY.  Worslev,  2  Cox  Cases  in  Cbanoeiy,  889; 
The  Cassiopeia,  40  L.  T.  Bep.  869 ;  48  L.  J.  39, 

Prob. ;  4  P.  Div.  188 ; 
Be  Hartley  ;  Nuttall  v.   Whittaker,  64  L.  T.  Bep. 
786 ;  (1891)  2  Ch.  121. 

Levais  ThomiOe  for  the  plaintiff,  the  respondent. 
— When  once  the  order  to  serve  a  writ  out  of  the 
jurisdiction  has  been  granted,  the  defendant  is 
before  the  court  subject  to  any  amendment  under 
Order  XXTIII.  All  that  is  required  to  serve  a 
writ  out  of  the  jurisdiction  is  leave  to  serve,  and 
this  has  been  obtained ;  all  that  the  plaintiffs  have 
to  show  is  that  they  have  a  good  cause  of  action, 
and  this  they  have  done.  When  the  plaintiffs  are 
before  the  court  they  are  before  it  for  all  purposes, 
and  so  is  the  defenouit ;  he  had  appeared,  and  he 
also  was  before  the  court  for  all  purposes,  and  the 
amendment  which  has  been  made  ought  therefore 
to  be  allowed. 

Cave,  J. — ^In  this  case  two  points  are  raised 
on  behalf  of  the  appellant,  the  defendant  in 
the  action.  The  first  is,  whether  the  judge  in 
chambers  had  the  power  to  allow  the  amend- 
ment of  the  writ  at  all ;  and,  secondly,  whether 
the  amendment  was  properly  made  on  a  state- 
ment of  fact,  and  not  on  an  affidavit.  I  am 
of  opinion  that  the  first  contention  raised  on 
behcdf  of  the  appellant — viz.,  that  the  writ  was 
improperly  served— is  not  well  founded  ;  nothing 
has  been  referred  to  which  shows  that  Order 
XXYIII.  does  not  apply  to  writs  issued  for  ser- 
vice ont  of  the  jurisdiction.  I  am  of  opinion  that 
none  of  the  cases  which  have  been  referred  to  say 
that  you  cannot  amend  without  the  writ  being  re- 
served upon  the  defendant.  The  defendant  is 
before  the  oonrt,  and  all  that  is  necessary  is  that 
the  judge  shall  be  satisfied  that,  where  one  cause 
of  action  is  substituted  for  another,  all  conditions 
which  apply  to  the  original  cause  of  action  are 
equally  applicable  to  the  second  cause  of  action. 
Aa  to  the  second  point  raised,  viz.,  that  the  judge 
has  no  power  to  amend  the  statement  of  claim 
without  having  before  him  a  fresh  affidavit  of 
the  facts,  it  is  beyond  doubt  that  the  jud^ 
cannot  make  an  order  without  a  fresh  affidavit, 
if  the  party  objecting  says  that  the  facts  are 
not  properly  verified.  I  am  not  satisfied  that 
this  point  was  raised  before  the  judge  in  chambers. 
The  notice  of  appeal  is  silent  upon  the  point,  and 
it  does  not  state  upon  what  grounds  the  amend- 
ment made  was  objected  to.  I  am  certain  that 
no  judge  would  be  satisfied  upon  the  mere  state- 
ment of  a  solicitor  or  his  clerk  or  counsel  before 
him  in  chambers.  I  am  not  satisfied  that  this 
point  raised  was  taken,  and  therefore  must  assume 
that  it  was  not  taken.  This  appeal  therefore  fails, 
and  must  be  dismissed. 

Collins,  J. — ^I  am  of  the  same  opinion. 
The  defendant  appealed.      ^PP^oi  dismieeed. 

June  25. — Watt  for  the  defendant. — Order 
XXVm.  does  not  apply  to  a  writ  for  service 
out  of  the  jurisdiction,  and  the  court  had 
no  power  to  allow  an  amendment.  All  the 
rules  as  to  writs  for  service  out  of  the  juris- 
diction are  contained  in  Order  XI.,  which  is 
a  complete  code  on  this  subject.    The  plaintiff 
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ought  to  have  proceeded  as  if  he  wished  to 
issue  a  new  writ,  and  have  begun  the  action  d« 
novo.  The  amendment  allowed  practically  sub- 
stitutes a  new  cause  of  action ;  it  is  not  merely 
an  amendment  of  the  plaintiff's  original  cause  of 
action.  The  defendant  is  brought  here  to  answer 
one  cause  of  action,  and  then  the  action  is  com- 
pletely altered  so  as  to  include  another  cause.  If 
this  amendment  is  allowed,  a  plaintiff  will  be  able 
to  substitute  in  a  writ  for  service  out  of  the  juris- 
diction a  cause  of  action  which  perhaps  would  not 
have  been  considered  sufBcient  to  entitle  him  to 
leave  for  issuing  such  a  wiit : 

The  Caaaiopeia,  40  L.  T.  Hep.  869 ;  4  P.  Div.  188. 

BcJph  Banket,  for  the  plaintiff,  was  not  called 
npon. 

Lord  ESHEB,  M.B. — In  this  case  the  plaintiff 
had  a  cause  of  action  against  the  defendaiit  upon 
his  acceptance  of  a  bill  of  exchange ;  but,  in  filbng 
tip  the  indorsement  on  his  writ,  he,  by  a  blunder, 
~put  in  another  bill  which  had  been  paid  instead  of 
the  one  which  he  now  wishes  to  sue  npon.  It  was 
a  blunder  made  in  filling  up  a  writ  by  a  man  who 
had  at  the  time  a  good  cause  of  action.  The  writ 
was  issued  for  service  out  of  the  jurisdiction,  and, 
after  the  defendant  had  appeared  and  delivered 
his  defence,  the  .  plaintiff  obtained  leave  at 
chambers  to  amend  the  writ.  Now,  it  is  ai^ed 
by  the  defendant  that  the  amendment  ought  not 
to  be  allowed,  that  Order  XXVIII.  of  the  Rules 
of  the  Supreme  Court  which  regulates  amend- 
ments does  not  apply  to  an  amendment  of  this 
writ,  because  it  is  a  wi-it  of  service  out  of  the 
jurisdiction.  It  is  said  that,  if  we  allow  this 
amendment,  a  plaintiff  will  be  enabled  to  issue  a 
writ  for  service  out  of  the  jurisdiction,  and  then 
amend  it  so  as  to  brin^  in  a  cause  of  action  which, 
if  put  into  th**  writ  originally,  would  prevent  his 
being  able  to  issue  it  at  aU  for  service  out  of  the 
jurisdiction.  That  case  does  not  arise  in  the 
present  application,  and  it  is  unneoessaiy  to  say 
anything  more  upon  it.  The  case  of  The  Casaiopeia 
(ubi  gup.)  which  weis  cited  was  an  action  in  rem, 
and  has  nothing  to  do  with  the  class  of  action  we 
have  now  to  deal  with.  The  appeal  must  be  dis- 
missed. 

Kat,  L.J. — I  agree.  The  defendant  has 
appeai-ed  to  this  writ,  and  given  an  address  for 
service  in  London.  The  application  by  the  plain- 
tiff to  amend  was  one  which  would  have  been 
perfectly  proper  if  the  action  had  been  brought  in 
the  ordinary  way  against  a  defendant  resident 
within  the  jurisdiction.  There  is  no  order  or  rule 
providing  that  when  a  writ  has  been  amended  it 
shall  be  "served"  again;  it  need  only  be 
"  delivered ;  "  and  that  can  easily  be  done  in  the 
present  case,  because  the  defendant  has  appeared 
and  given  an  English  address.  If  the  amendment 
were  one  in  respect  of  which  no  order  for  leave  to 
issue  a  writ  for  service  out  of  the  jurisdiction 
would  originally  have  been  given,  that  would  be 
good  ground  now  for  asking  for  a  discharge  of  the 
order  giving  leave  to  amend ;  but  that  is  not  at  all 
the  case  here.  I  think  the  appeal  should  be  dis- 
missed. 


Smith,  L.J.— I  agree. 


Appeal  ditmissed. 


Solicitor  for  the  plaintiff,  W.  H.  Herbert. 
Solicitors    for    the   defendant,    Webiter  and 
Webster. 


Friday,  June  29. 

(Before    Lord     Esheb,   H.B.,   Kat   and 

Smith,  L.JJ.) 

The  Bltth  Habboub  Commibsionbbb   (apps.) 

V.  The  Chubchwaboeks  and  Otebsebbs  of 

the  Poob  of  Newbham  and  South  Bltth 

AND    THE    AbBSBSMENT    COMMITTEE  OF    THE 

Ttnemouth  Union  (resps.).  (a) 

APPEAL  FBOM  THE   QVEEN'b  BENCH  DIVISION. 

Poor  r(tte — Bateabh  value  —  Quays  —  Harbour 
dues — DuespayaJfle,  irrespective  of  the  use  of  the 
land  to  be  rated. 

The  appellants  were  incorporated  by  th«  Blyth 
Haroou/r  and  Dock  Act  1882,  and  were  authorised 
under  the  Act  to  levy  certain  "  harbour  dues  " 
for  every  vessel  entering  or  clearing,  or  remaiii- 
ing  tinthin  tlie  harbour,  and  certain  "  goods  dues," 
in  respect  of  all  goods  skipped  or  unshipped, 
received  or  delivered  within  the  harbour.  The 
soil  of  the  harbour  voas  not  vested  in  the  appel- 
lants but  they  owned  a  piece  of  land  adjoining, 
part  of  which  was  excavated  so  as  to  be  covered 
with  deep  water,  and  part  of  which  was  used  for 
the  erection  of  quays.  These  quays  were  built 
under  Parliamentary  authority.  The  result  of 
building  them  was  to  increase  greatly  the  number 
of  ships  using  the  harbour.  The  respondents,  in 
rating  the  appellants  in  respect  of  the  quays, 
took  into  account,  as  enhancing  the  rateable  value, 
the  harbour  and  goods  dues  received  by  the 
appellants.     Upon  a  special  case  being  stated : 

Held  {affirming  the  decision  of  the  Queen's  Bench 
Division),  that,  as  the  dues  were  payable  under  the 
Act  by  all  ships  entering  the  harbour,  irrespec- 
tive of  any  use  of  the  quays,  they  could  not  be 
taken  into  account  in  estimjxting  the  rateable 
value  of  the  quays. 

Thib  was  an  appeal  from  a  judgment  of  the 
Queen's  Bench  Division  (Chaj-les  and  Bruce, 
JJ.)  upon  a  special  case  concerning  the  validity 
of  a  rate  for  the  relief  of  the  poor  of  the  township 
of  Newsham  and  South  Blyth,  in  the  county  of 
Korthumberland,  stated  pursuant  to  the  pro- 
visions of  12  &  13  Yict.  c.  45  by  consent  of  the 
parties,  and  by  order  of  Lawrance,  J. 

By  a  rate  made  on  the  10th  April  1893  the 
appellants,  theBlyth Harbour  Commissioners,  were 
rated  to  the  relief  of  the  poor  of  the  township  of 
Newsham  and  South  Blyth,  in  the  Tynemouth 
Union,  in  respect  of  property  of  which  they  are 
alleged  to  be  the  owners  and  occupiers,  and  which 
in  the  rate  was  described  as  "  Land  and  the  tolls 
and  dues  arising  therefrom  or  belonging  thereto, 
and  the  buildings,  fixed  plant  and  machinery 
connected  therewith."  The  gross  estimated  rental 
of  the  property  so  rated  was  alleged  to  be  10,3581. 
and  the  rateable  value  thereof  was  alleged  to  be 
93o8{.  Against  the  rate  so  made  the  appellants 
appealed  to  the  quarter  sessions.  The  appellants 
were  constituted  and  incorporated  by  tne  Blyth 
Harbour  Act  1882,  which  transferred  to  the  appd- 
lante  the  harbour  undertaking  of  the  Blyth 
Harboui-  and  Dock  Company  (hereafter  refened 
to  as  the  company). 

The  Blyth  Harbour  and  Dock  Act  1854  in- 
corporated the  company  for  the  purpose  of 
improving  the  harbour  of  Blyth,  and  authorised 
the  company  to  demand  and  receive  certain  rates 

(a)  Beportel  by  F.  0.  Robikkok.  and  E.  Uanlet  Suith,  Edirs., 
B«rrlaten-at-Luiv. 
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(sect.  29)  for  vessels  entering  within  the  defined 
limits  from  the  sect,  (aeot.  35)  for  yessels  enterinf^ 
anj  dock  or  basin  authorised  hj  the  Act,  and 
(sect.  39)  for  TCoda  shipped  or  unshipped  -within 
any  anch  dock  or  basm  or  upon  or  from  anj 
wharf,  quay,  staith,  &c.,  of  the  company.  The 
Act  provided  (sect.  46)  that  the  company  should 
be  enabled  to  purchase  the  rights  and  interests  of 
all  persons  in  certain  tolls,  rates,  dues,  and  chai-^es 
then  leyiable  in  respect  of  the  use  of  moonng 
anchoors,  mooring  posts  and  hauling  posts,  and  for 
lights  and  otherwise  in  respect  of  the  harbour. 

Before  and  at  the  time  of  the  passing  of  the  Act 
of  1854  Sir  M.  W.  Ridley  was  seised  of  the  manor 
and  township  of  Newsham  and  South  Birth  and 
of  Gftmbois,  and  of  that  part  of  the  harbour  of 
Blyth  which  was  in  these  townships,  and  of  the 
ground  and  soil  of  that  part  up  to  high-water 
mark,  and  of  the  tolls,  &c.,  leviable  in  respect  of 
the  harbour  as  parcel  of  the  hereditamente  in 
tfasae  townships.  The  soil  of  the  river  Blyth 
where  the  river  passed  through  Cowpen,  and 
before  it  entered  the  aforesaid  townships,  was 
vested  in  persons  other  than  Sir  M.  W.  Kidley, 
bat  no  vessel  could  enter  the  river  Bljrth  at  sdl 
from  the  sea  without  passing  through  one  or 
other  of  the  townships.  Sir  M.  W.  Bidley  pos- 
sessed the  right  of  levying  the  tolls,  &c.,  in  respect 
of  all  ships  entering  the  river  and  harbours, 
whether  they  did  or  did  not  afterwards  enter  that 
pert  of  the  river  of  the  soil  of  which  he  was  not 
sdaedL 

In  pnrsnance  of  the  powers  contained  in  the 
Act  of  1854,  the  company,  on  the  14th  Jan.,  1857, 
purchased  from  Sir  M.  W.  Bidley  his  righte  and 
intereste  in  the  tolls. 

On  the  3rd  April  1858  Sir  M.  W.  mdley  con- 
Tejed  to  the  company  a  piece  of  ground  m  the 
township  of  Newsham  and  South  Blyth,  which 
vas  need  by  the  company  and  the  appellante  np 
to  1887  in  connection  witn  the  harbour,  and  since 
that  date  has  been  dealt  with  as  mentioned  below. 

By  the  Blyth  Harbour  and  Dock  Act  1858  the 
powers  of  the  company  were  enlarged,  and  the 
company  were  authorised  to  demand  and  receive 
oetiain.  rates  (sect.  57)  for  vessels  entering  the 
harbour  from  the  sea,  including  or  in  lieu  en  the 
tolls  purchased  from  Sir  M.  W.  Bidley,  and 
(aect.  67)  for  goods  shipped  or  unshipped  within 
any  dock  or  l^sin,  or  from  any  whan,  quay,  or 
staith  belonging  to  the  company. 

Bt  a  deed,  dated  11th  Aug.  1858,  Sir  M.  W. 
Bidley  conveyed  to  the  company  a  piece  of  ground 
in  the  township  of  Newsham  and  South  Blyth, 
then  nsed  as  a  quay,  which  continued  to  be  so 
used  by  the  company  until  1884,  since  when  it  has 
been  dealt  with  as  mentioned  below. 

By  secte.  99  and  100  of  the  Blythe  Harbour 
Act  1882,  secte.  57  and  67  were  repealed,  and 
the  appellante  were  authorised  to  receive  harbour 
does  for  every  vessel  clearing  or  departing  out- 
wards from  the  harbour  or  remaining  within  the 
harbour,  and  goods  dues  for  all  goods  shipped 
or  nnshipped  within  the  harbour. 

Subject  to  the  righte  possessed  by  the  appel- 
hnU  by  virtue  of  the  Acte  of  Parliament  and 
the  above-mentioned  conveyances,  the  soil  of  that 
part  of  the  harbour  within  Newsham  and  South 
Blyth  was  the  freehold  of  Sir  M.  W.  Bidley,  and 
the  part  within  Cowpen  was  the  freehold  of  the 
other  persons. 

A  {Mrt  of  the  land  comprised  in  the  conveyance 


of  the  8rd  April  1858  was  dredged  away  by  the 
appellante,  and  was  now  covered  by  water,  and  used 
to  provide  bertha  for  vessels  shipping  coals  from 
elevated  coal  shipping  staiths  and  sidings,  which 
had  been  erected  by  the  Noi-th-Eastem  Railway 
Company,  partly  on  the  land  comprised  in  this 
conveyance  and  pai-tly  upon  the  adjoining  land. 
The  appellante  contributed  to  the  cost  of  the 
staiths,  and  had  provided  on  them  mooting  poste 
for  mooring  vessels,  but  the  staiths  were  solely 
occupied  by  the  railway  company,  and  the  railway 
company  was  rated  for  the  occupation  of  them, 
and  also  for  the  land,  buildings,  and  sidings  con- 
nected therewith,  but  the  harlMur  and  goods  dues 
were  not  teken  into  account  in  any  way  as 
enhancing  the  value  of  such  occupation  by  the 
railway  company.  Similar  staiths,  occupied  and 
nsed  in  the  same  way,  had  been  erected  on  the 
land  comprised  in  the  conveyance  of  the  lltb  Aug. 
1858.  A  quay  had  been  erected  under  the  staiths 
by  the  appellants,  by  arrangement  with  the 
railway  company,  in  substitution  for  the  previously 
existing  quay,  and  was  mainteined  by  the  appel- 
lante. The  appellante,  and  their  predecessors  the 
company  habitually  dredged  and  deepened  such 
portions  of  the  harbour  as  they  thought  fit,  and 
exercised  the  powers  conferred  upon  them  with 
respect  to  the  management  of  the  harbour,  but  they 
were  not  the  owners  of  or  in  possession  of  the 
harbour  except  so  far  as  appeared  from  the  said 
Acte  of  Parliament  and  conveyances,  and  the  facte 
steted  in  this  case.  The  result  of  these  improve- 
mente  in  the  harbour,  including  the  facilities 
provided  on  the  said  pieces  of  land,  was  to  greatly 
mcrease  the  trade  of  the  harbour,  and  as  a  conse- 
quence the  appellants  received  for  harbour  and 
goods  dues  lai^er  sums  than  they  otherwise  would 
have  done.  At  least  one-third  of  the  vessels 
entering  the  harbour  were  berthed  or  moored  on 
or  alongside  the  above  mentioned  pieces  of  land, 
and  at  least  one-third  of  the  goods  shipped  or  un- 
shipped within  the  harbour  were  shipped  or  un-, 
shipped  from  or  on  the  same  pieces  of  land,  but 
harbour  dues  and  goods  dues  would  have  been 
payable  if  such  vessds  had  been  berthed  or  moored 
elsewhere  in  the  harbour,  and  if  such  goods  were 
shipped  or  unshipped  by  means  of  fetcilities  pro- 
vided elsewhere  in  the  harbour. 

The  question  for  the  opinion  of  the  court  was, 
whether  the  harbour  dues  and  goods  dues,  or  either 
of  them,  or  any  and  what  part  of  them,  ought  to 
be  taken  into  account  as  enhancing  the  rateable 
value  of  the  land  and  hereditemente  comprised  in 
the  conveyances  of  the  3rd  April  1858  and  the 
11th  Aug.  1858. 

LaioBffn  Walton,  Q.O.,  T.  WiUes  Chitty,  and 
NttcboU,  for  the  appellante. 

Sir  B.  Webster,  Q,.C., Balfour Browne,Q.C.,  and. 
Scott  Fox  for  the  respondente.      ^^^  ^^  ^^^ 

May  11. — The  judgment  of  the  Court  (Charles 
and  Bruce,  JJ.)  was  delivered  by 

Chables,  J. — ^The  principal  question  raised  in 
this  case  is  whether  certein  dues  called  "  harbour  " 
and  "  goods "  dues,  which  are  received  by  the 
appellants  under  and  by  virtue  of  secte.  99  and 
100  of  the  Blyth  Harbour  Act  1882,  for  vessels 
using  the  harbour,  and  goods  shipped  or  un- 
shipped, received  or  delivered  there,  are  to  be 
taken  into  account  in  enhancing  the  rateable 
-ralue  of  the  appellants'  premises.    There  is  also. 
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a  sobsidiary  question  with  reference  to  thdr 
liability  to  De  rated  in  respect  of  a  small  sum 
received  by  them  under  the  powers  conferred  on 
them  by  the  Act  of  Parliament  for  ballast.  '  The 
appellants  were  incorporated  by  the  Act  of  1882, 
and  in  them  was  vested,  by  sect.  59,  the  under- 
takinf;  of  a  company  called  the  Blyth  Harbour 
and  Dock  Company,  which  had  been  authorised 
under  the  Blyth  Harbour  and  Dock  Acts  of  1854, 
1858,  1860,  to  improve  the  harbour  and  levy  tolls, 
rates,  and  dues  on  vessels  entering  the  harlMur,  as 
well  as  on  goods  shipped  or  unshipped  there. 
The  Act  of  1854,  sect.  46,  empowered  the  dock 
company  to  buy  the  interests  of  all  persons  then 
entitled  to  receive  tolls  or  dues  in  respect  of  the 
use  of  mooting  anchors,  mooring  posts,  and 
hauling  posts  and  lights,  and,  by  sect.  47,  pro- 
vided that  such  tolls  were  to  cease  so  soon  as  the 
company  had,  by  execution  of  the  improvement 
works,  placed  itself  in  a  condition  to  demand  the 
rates  prescribed.  In  pursuance  of  the  power  thus 
conferred,  the  oooipany,  in  Jan.  1857,  bought 
from  Sir  M.  -W.  Kidley  the  tolls  and  rates 
leviable  and  i-eceivable  by  him  for  the  use  of 
mooring  posts,  buoys,  &c.,  in  Blyth  harbour.  He 
was,  before  and  at  the  time  the  Act  of  1854 
passed,  seised  of  the  manor  and  township  of 
Newsham  and  South  Blyth,  and  of  the  manor 
and  township  of  Cambois,  and  of  that  part  of 
Blyth  harbour  which  is  within  these  townships, 
and  of  the  ground  and  soil  of  that  part  up  to 
high-water  mark  and,  "  as  parcel  of  these  here- 
ditaments," of  the  tolls  and  daes  so  purchased. 
No  vessel  could  enter  the  river  Blyth  from  the  sea. 
without  passing  over  some  portion  of  the  harbour 
owned  by  Sir  M.  W.  Ridley,  and  his  right  to  levy 
dues  extended  towards  vessels  entering  the  river 
and  harbour,  whether  they  did  or  did  not  after- 
wards enter  a  part  of  the  river  where  the  soil 
belonged  to  other  persons.  By  sect.  57  of  the 
Act  of  1858  the  company  were  authorised  to 
demand  and  receive  a  i-ate  for  all  vessels  entering 
the  harbour  from  the  sea,  and  it  was  declared 
that  that  rate  should  include,  or  be  in  lieu  of,  the 
rates  bought  of  Sir  M.  W.  Bidley.  The  purchase 
from  him,  it  should  be  noted,  did  not  convey  the 
soil  of  the  harbour.  By  sect.  67  the  company 
were  authorised  to  take  i-ates  for  goods  shipped  or 
unshipped,  received  or  delivered,  within  any  dock 
or  basin  or  upon  or  from  any  wharf,  quay,  staith, 
spout,  drop,  or  pier  of  the  company,  with  a  pro- 
viso that  as  to  ballast  the  rates  might  be  de- 
manded in  respect  of  ballast  received  or  delivered 
by  the  company- at  any  place  within  the  harbour 
limits  as  defined  by  the  Act.  These  two  sections 
were  repealed  by  sects.  99  and  100  of  the  Act  of 
1882,  which  now  empower  the  commissioners  to 
demand  specified  rates  : — "  (1)  For  every  vessel 
entering  the  harbour  and  for  every  vessel  clearing 
or  departing  outwards  and  for  every  vessel  re- 
maining within  the  harbour,  and  (2)  in  respect  of 
all  goods  (i.e.,  wares,  merchandise,  and  articles 
of  every  description)  shipped  or  unshipped, 
received  or  deUvered,  wttnin  the  harbour." 
In  April  1858  the  company  bought  a  piece  of  land 
from  Sir  M.  W.  Ridley,  in  the  township  of  New- 
sham  and  South  Blyth,  adjoining  the  hai'bour, 
and  it  was  used,  first  by  the  company  and  then  by 
the  appellants,  until  the  year  loi87,  in  connection 
with  the  harbour  and  undertaking.  A  paii  of 
this  ground  is  occupied  by  the  appellants  as  a 
ballast  quay,  and  in  front  of  the  other  pai-t  the 


appellants  have  deepened  the  harbonr  so  as  to 
provide  accommodation  for  vessels  loading  coal 
from  elevated  staiths  placed  partly  on  the  appd- 
lants'  land  and  partly  on  land  belonging  to  Sir 
M.  W.  Ridley,  and  exclusively  used  by  the  North- 
Eastern  Railway  Company.  In  Aug.  1858  another 
piece  of  land  was  bor.ght  by  the  compamv  and 
used  by  them  and  their  successors,  the  appellants, 
until  1884  as  a  quay.  A  part  of  it,  or  a  substi- 
tuted c^uay,  is  still  so  used  by  the  appellants,  bat 
the  residue  is  now  replaced  by  a  quay  made  and 
maintained  by  the  North-Eastern  Railway  Com- 
pany. Above  the  quays  there  are  also  elevated 
coal  staiths  occupied  and  used  by  the  North- 
Eastern  Railway  Company.  The  appellants  have 
habitually  dredged  and  deepened  such  portions 
of  the  hai-bour  as  they  have  thought  fit,  and 
have  fixed  such  mooring  posts  and  buoys  as  they 
have  deemed  necessary,  out  they  are  not  the 
owners  of,  or  in  possession  of,  the  soil  of  the 
harbour.  The  quays,  however,  belong  to  and 
are  occupied  by  them  to  the  extent  above  indi- 
cated. The  result  of  the  harbour  improvements, 
including  the  facilities  provided  on  the  pieces  of 
land  bought  in  1858,  has  been  greatly  to  increase 
the  trade  and  augment  the  appellants'  dues.  At 
least  one-third  of  the  vessels  entering  the  harbour 
are  berthed  or  moored  alongside  these  pieces  of 
land  and  at  least  one-third  of  the  goods  are 
shipped  or  unshipped  on  or  from  the  same  pieces 
of  hjod,  but  harlx)ur  dues  and  goods  dues  would 
be  pavable  if  such  vessels  were  berthed  or  moored 
elsewhere  in  the  harbour,  and  if  such  goods  were 
shipped  or  unshipped  by  means  of  facilities  pro- 
vided elsewhere  in  the  harbour.  The  respondents 
do  not  seek  to  charge  the  appellants  so  far  as 
regards  harbour  and  goods  rates  generally ;  but 
they  contend  that  they  are  entitled  to  take  into 
account,  as  enhancing  the  value  of  the  appellants' 
rateable  hereditaments  within  the  townships, 
harbour  dues  received  for  vessels  berthing  along 
the  dredged-ont  piece  of  land  or  along  the 
adjoining  quays,  and  goods  dues  received  in 
respect  of  goods  shipped  into  or  unshipped  from 
those  vessels.  Now,  the  test  of  rateabihty  is  the 
nature  of  the  dues.  If  they  are  dues  in  gross 
the  land  is  not  rateable  in  respect  of  them ;  if 
they  are  connected  with  the  occupation  of  the 
land  it  is  otherwise.  We  have,  then,  to  inquire 
for  what  they  are  paid.  Are  they  paid  for  the 
use  of  the  quays  and  mooring-posts,  or  apart 
from  and  independent  of  such  useP  It  seems 
clear  from  the  statements  in  the  case  that  they 
are  paid  under  a  separate  obligation  and  irreapec- 
tive  of  the  use  of  the  quays  altogether.  The 
case,  therefore,  appears  to  be  very  similar  to 
Lewis  V.  Overseen  of  Swansea  (5  E.  k  B.  508).  It 
was  there  proved  that  on  the  western  shore 
of  Swansea  harbour  within  the  borough  were 
quays    and    wharfs    (1)    occupied    by    and   the 

Eroperty  of  the  corporation ;  (2)  occupied  by  the 
issees  of  the  corporation ;  (3)  the  property  of 
the  Duke  of  Beaufort.  The  only  mode  of  landii;^ 
goods  in  or  shipping  them  from  the  borough  was 
by  using  one  or  other  of  these  three  clames  of 
quays  and  wharfs.  For  all  goods  so  landed  or 
snipped  the  corporation  received  town  dues  and 
quayage  dues,  sometimes  called  "  town  dues  and 
quayage,"  sometimes  "  quayage  "  only.  It  was  held 
that  these  dues  were  not  paid  in  respect  of  the 
use  of  land,  but  were  incorporeal  and  in  gross,  and 
that  neither  the  corporation  nor4)heir  lessees  were 
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rateable  in  respect  of  any  part  of  the  dnes.  The 
appellant  vas  lessee  of  the  corporation  of  the 
dues,  and  did  not  himself  occupy  any  quay ;  but 
the  caae  was  argued  upon  the  assumption  that 
the  oorpoiation,  as  well  as  their  lessee,  were 
appealing.  In  giving  judgment  Lord  Campbell, 
G.J.  Bays:  "If  uie  payment  is  made  for  the  use 
of  the  quay,  then  the  value  of  the  toU  would  pro- 
perly be  taken  into  account  in  rating  the  quay ; 
but  if  the  payment  be  irrespectave  of  the  use  of 
the  aoil,  then  the  value  of  the  toll  could  not  be  so 
taken  into  account.  Is  then  this  a  payment  for 
the  086  of  the  soil  P  Prima  facie  it  would  appear 
to  be  so,  for  it  is  called  quayage.  But  we  find 
that  a  party  not  in  occupation  of  the  soil  may 
have  these  dues.  It  seems  to  me  that  payment  is 
not  made  for  the  use  of  the  soil.  It  is  paid  for 
aU  goods  landed  on  the  western  side  of  the 
barlkour.  Now,  whenever  we  can  ascertain  how 
the  case  is  as  to  one  part  of  the  harbour,  we  can 
from  that  judge  of  the  nature  of  the  pajrment 
{Generally.  But  we  do  find  in  the  case  of  the  land 
of  the  Duke  of  Beaufort  that  the  dues  are  as  much 
payable  to  the  corporation  for  goods  landed  there 
as  they  were  for  goods  landed  on  the  soil  of  the 
corporation.  That  being  so,  the  toll  cannot  be 
corporeal,  the  payment  cannot  be  for  the  use  of 
the  amL  It  is  therefore  incorporeal  and  not  the 
subject  of  rate."  And  Wightman,  J.  adds :  "  The 
toll  is  taken  without  any  distinction  as  to  the 
oocopation  of  the  land  which  is  used  for  the 
carnage  of  goods,  and  it  is  a  mere  accident 
that  uie  corporation  are  occupiers  of  a  portion 
of  the  land.  If  they  had  not  a  foot  of  land 
the  toll  would  be  equally  payable  to  them." 
Having  regard  to  the  finding  in  the  present  case 
that  the  dues  are  payable,  whether  the  quays  are 
used  or  not,  the  observations  in  that  case  appear 
exactly  applicable  to  the  Blyth  Harbour  Gonunis- 
sioners,  who  would  receive  the  dues  just  as  they 
do  at  present,  even  if  they  did  not  occupy  any  of 
the  quays.  Another  example  of  the  necessity  of 
a  otHinection  between  the  receipt  of  dues  and  the 
ooenpation  of  land  is  to  be  found  in  the  case  of 
CoiiHRUMONers'o/  Shoreham  Harbour  v.  Overaeert 
la  Laneing  (22  L.  T.  Rep.  434;  L.  Bep.  5  Q.  B. 
«9).  There,  under  a  local  and  personal  Act, 
commissioners  were  appointed  for  the  improve- 
ment of  Shoreham  Bai-bour.  The  property  in 
all  quays  erected  under  the  Act  was  vested 
in  the  commissioners,  who  were  empowered  to 
make  new  piers  and  to  deepen  the  channel  of  the 
harbour.  After  the  piers  had  been  constructed 
dnes  were  to  be  paid  by  every  one  exporting  or 
importing  goods  within  the  limits  of  the  harbour. 
The  commissioners  built  piers  and  deepened 
the  channel,  and  received  dues  on  all  mer- 
chandise brought  into  the  harbour.  It  was 
held  that  they  were  not  occupiers  of  the 
•oil  of  the  channel  so  as  to  be  rateable,  and 
that,  although  they  were  occupiers  of  the  piers 
and  of  the  soil  on  which  the  piers  were  built,  this 
oocupaticn  was  not  aafBciently  connected  with 
*»"""g  the  dnes  to  make  them  rateable  in  re- 
elect of  the  piers.  The  dues  did  not  enhance  the 
valoe  of  those  piers,  although  it  was  conceded  that 
if  the  piers  fell  into  decay  the  harbour  entrance 
would  probably  be  choked  up  and  the  dues  lost. 
Again,  tbe  same  principle  was  applied  in  Beg.  v. 
Berwick  AueMment  Committee  (M  L.  T.  Bep.  159). 
There,  harbour  commissioners  had  statutory 
power  to  impose  tonnage  dues  on  all  shipe  using 


the  harbour,  and  shore  dues  on  all  goods  shipped 
from  or  landed  on  the  quays.    The    soil  of  the 
harbour  was  not  vested  in  the  commissioners,  but 
that  of  the  quays  was,  and  they  were  accordingly 
properly  rated  in   respect    of  those  dues.    But 
these  were  charged  omy  for  goods  actually  laden 
or  unladen  on  the  quays,  and  the  benefit  conferred 
by  this  use  was  the  meritorious  cause  of  the  dues. 
In  this  state  of  things  new  powers  were  granted 
by  a  later  Act  for  the  construction  of  a  wet  dock 
and  other  works,  and  fresh  dues  were  substituted 
for  those  formerly  authorised  as  follows :  (1)  A 
new  shore  duty  with  an  addition,  on  completion  of 
the  wet   dock  or   goods   loaded   or   discharged 
in  the  dock  or  on  goods  exported  or  imported  in 
vessels  of  a  registered  tonnage  of  100  tons  or  up- 
wards :  (2)  new  and  in  some  respects  increased 
tonnage  and  harbour  dues  on  all  ships  entering 
the  harbour  from  the  time  of  the  passing  of  the 
Act;   and  (3)  additional    tonnage    dues  payable 
on  completion  of  the  wet  dock  on  vessels  entering 
the  wet  dock.    It  was  held  in  assessiog  the  com- 
missions for  the  wet  dock,  first,  that  the  general 
tonnage  and  harbour  duty  paid   by  all  vessels 
must  be  excluded  from  consideration,  not  having 
been  earned  in  any  way  by  the  dock  or  given  for 
the  expenses  of  making  it.    But,  further,  it  was 
held  that  it  was  wrong  to  bring  into  account  the 
whole  tonnage  dues  paid  by  ships  which  actually 
did  use  the  wet  dock.    The    additional  2d.,  and 
that  only,  was  regarded  as  earned  by  the  dock, 
and  as  to  the  residue  the  court  was  of  opinion 
that  it  was  not  earned  bv  the  dock  at  all  because 
it  would  have  been  paid  whether  the  vessels  entered 
the  dock  or  not.  The  wet  dock  was  not  in  any  way 
the  meritorious  cause  of  anything  beyond  the  added 
sum.  This  reasoning  appears  entirely  applicable  to 
the  present  case,  and  to  lead  to  the  conclusion  that 
the  narbour  and  goods  dues  cannot  be  treated  as 
elements  in  the  rateable  value  of  the  appellant's 
premises.     It  was,  however,  suggested  that  the 
case  of  Beg.  v.  Kingiton-itpon-Hwl  Dock  Company 
(7  Q.  B.  2)  was  an  authority  for  the  respondent.  In 
that  case  it  appeared  that  the  defend^t  company 
were  entitled  to  be  paid  a  certain  due  on  all  vessels 
which  entered  the  narbour  of  Hull,  whether  they 
used  the  docks  or  not;  and  it  is  true  that  the 
court  held  that  there  was  a  distinction  between 
dues  received  from  ships  which  did  use  the  docks 
and  dues  received  from  ships  which  did  not,  and 
that  the  defendants  were  liable  in  respect  of  the 
former  and  not  of  the  latter.    But^  as  Gave,  J.  points 
out  in  Beg.  v.  Benoiek  AteeMment  Committee  (wbi 
vup.),  the  docks  in  the  Hull  case  were  the  sole 
meritorious  cause  of  the  company's  right  to  dues. 
Now,  in  the  present  case,  the  quays  are  not  the 
sole  meritorious  cause  of  the  Blyth  Commissioners' 
right.     On  the  contrary,  just  as  in  the  Berwick 
case,  there  are  other  works  in  the  harbour  bene- 
ficial to  ships,  BO  that  the  dues  which  all  vessels 
and  goods  pay,  whether  the  quays  are  used  or  not, 
must  be  considered  as  earned  by  the   harboor 
works  and  not  by  the  quay.    It  was  further  con- 
tended by  the  respondents  that  the  commissioners 
are  in  precisely  the  same  position  as  was  Sir 
M.  W.  Bidley  before  the  sale  of  these  dues,  and 
he  would  have  been  rateable  in  respect  of  them 
inasmuch  as  he  appears  to  have  received  them 
ratione   toli,  and    doubtless    his    position    does 
appear  to  be  similar  to  that  of  the  Bishop  of 
Durham  (the  lessor  of  the  Earl  of  Durham)  in 
the   case    of    Earl  of  Durham^  v.  Overeeere   of 
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Bishopwearmouth  (2  E.  &  £.  230),  and  to  that  of 
the  lords  of  the  manor  of  Trematon  in  the  case 
of  Sutton  Harhow  Improvement  Company  v. 
Guardiant  of  Plymouth  (63  L.  T.  Bep.  772).  But  it 
is  plain,  I  think,  that  whatever  may  have  been  the 
tme  nature  of  the  dues  in  the  hands  of  Sir  M.  W. 
Bidlej,  and  whether  he  received  them  as  owner  of 
the  soil  of  the  harbour  or  as  owner  of  a  franchise, 
the  appellants  do  not  receive  them  ratione  soli, 
and  the  statutes  I  have  referred  to  must  be  looked 
at  to  find  in  what  character  they  are  received,  and 
from  these  statutes  it  appears  to  be  clear  that  the 
receipt  of  the  harbour  and  goods  dues  is  no  longer, 
if  it  ever  was,  connected  with  the  occupation  of 
the  soil  of  the  harbour.  These  two  cases,  there- 
fore, do  not  seem  to  be  authorities  on  which 
reliance  can  be  placed  by  the  respondents.  It  is 
not  necessary  to  say  more  as  to  the  subsidiary 
claim  to  rate-money  received  for  ballast  than  that 
it  appears  to  be  governed  by  precisely  the  same 
considerations  as  the  harbour  and  goods  dues.  In 
the  result,  ther^ore,  my  judgment  is  for  the  apel- 
lants,  with  costs. 

The  respondents  (the  Churchwardens  and  Over- 
seers) appealed. 

Sir  Richard  Wehiter,  Q.C.  and  Seolt-Fox  tor  the 
respondents. 

Lawson  Walton,  Q.C,  T.  Wille$  Chitly,  and 
Newiolt,  for  the  appellants,  were  not  called  upon. 

Lord  EsHBB,  M.B. — This  case  seems  to  me  to 
be  quite  clear  on  principle,  and,  if  authority  be 
needed,  I  think  it  is  governed  by  the  rules  laid 
down  in  Lewit  v.  The  Churchwardens  of  Swansea 
(6  E.  &  B.  508).  The  Blyth  Harbour  Commis- 
sioners are  not  owners  of  the  soil  of  the  harbour, 
but  under  an  Act  of  Parliament  the^  have  certain 
rights  in  imposing  dues  or  tolls,  which  have  to  be 
paid  by  ships  in  consideration  of  their  entering 
the  harbour.  All  ships  that  come  into  the 
harbour  have  to  pay  these  dues.  The  commis- 
sioners contend  that,  as  they  are  not  owners  of 
the  soil  of  the  harbour,  and  the  dues  are  imposed 
only  under  an  Act  of  Parliament,  they  cannot  be 
rated  in  respect  of  these  dues.  As  the  only 
persons  who  can  be  rated  are  the  occupiers  of  the 
liuid,  the  commissioners  cannot  be  rated  in 
respect  of  the  harbour,  nor  in  respect  of  dues 
which  are  paid  to  them  merely  for  the  use  of  the 
harbour.  Now,  that  being  the  position  of  affairs, 
the  commissioners  purchased  some  land  near  the 
harbour,  upon  which  they  built  some  quays.  The 
Act  of  Parliament  which  enabled  them  to  do  that 
did  not  give  them  any  right  to  demand  dues  in 
respect  of  the  use  of  the  quays,  but  only  in  respect 
of  the  harbour.  The  respondents  have  now 
assessed  the  commissioners  for  a  rate  in  respect 
of  these  quays,  alleging  that  the^  are  occupiers 
of  the  quays,  and-  that  they  receive  dues  which 
must  be  taken  into  account  in  getting  at  their 
iHteable  value.  The  question  comes  to  this,  are 
thd  dues  paid  in  respect  of  the  use  of  the  quays  ? 
It  has  been  the  question  in  all  cases  cited  to  us, 
whether  the  payment  relied  on  by  the  rating 
authority  was  a  payment  made  in  respect  of  the 
use  of  the  land  rated.  That  is  the  way  in  which 
it  was  put  by  Lord  Campbell,  C.J.  in  Lewit  v. 
The  Churchwarden*  of  Swansea  (ubi  tup.).  He 
says:  "What  is  the  nature  of  the  payment?  If 
it  is  a  payment  made  for  the  use  of  the  quay, 
then  when  the  corporation  or  their  lessee  were 
in  occupation  of  the  quay  the  value  of  the  toll 


would  properly  be  taken  into  aocount  in  radng 
the  quay  ;  but  if  the  payment  be  irrespective  (X 
the  use  of  the  soU,  then  the  value  of  the  toll  oonld 
not  be  taken  into  account.  Is,  then,  this  a  pajr- 
ment  for  the  use  of  the  soil  P  Frimd  facie  it 
would  appear  to  be  so,  for  it  is  called  qnayaee. 
But  we  hnd  that  a  party  not  in  occupation  of  the 
soil  may  have  these  town  dues,  as  they  are  also 
called.  It  seems  to  me  that  such  payment  is  not 
made  for  the  use  of  the  soil."  And  in  the  same 
case  Wightman,  J.  puts  to  himself  the  question 
whether  the  toll  was  payable  in  respect  of  the  use 
of  the  land  rated,  and  then  answers  himself  thus : 
"If  they  had  not  a  foot  of  land  the  toll  would 
equally  be  payable  to  them."  If  that  be  so,  bow 
can  the  dues  be  said  to  be  payable  in  respect  of 
any  land  which  the  commissioners  may  acquire  ? 
That  is  the  test — for  it  is  nothing  more  than  a 
test — which  was  applied  in  the  Swansea  case  and 
in  the  other  cases  cited  to  us  by  the  respondents. 
Then  the  case  of  Beg.  v.  The  HuU,  Dock  Company 
(7  Q.  B.  2)  was  cited  to  us.  That  case  reoognises 
precisely  the  same  rule  and  principle  as  that 
which  I  have  mentioned,  but  the  judges  there, 
having  power  to  draw  inferences  of  fact,  drew  an 
inference  from  the  circumstances  of  the  case  that 
the  toll  in  question  was  paid  in  respect  of  the  use 
of  the  land  which  was  rated.  Having  oome  to 
that  conclusion  on  that  question,  the  case  whs 
plain.  But  whether  they  drew  the  right  inference 
of  fact,  whether  we  shoiild  draw  the  same  infer- 
ence if  the  case  now  came  before  us  for  the  first 
time,  is  wholly  immaterial.  The  case  is  of  no  use 
as  an  authority  for  a  finding  of  fact,  no  case  can 
be  cited  for  that  purpose.  The  rule  of  law  in 
the  HuU  case  is  exactly  the  same  as  in  the  Swan- 
sea case ;  the  difference  between  the  two  cases  is 
that  in  the  Swansea  case  the  court  applied  one 
test  and  came  to  a  conclusion  of  fact  in  one  way, 
and  in  the  HtM  case  other  matters  were  taken 
into  consideration,  with  which  we  have  nothing  to 
do,  which  led  the  court  to  an  opposite  conclusion 
of  fact.  In  the  present  case,  Charles,  J.  states  as 
a  fact,  which  cannot  be  denied,  that  the  oommis- 
sioners  would  receive  the  dues,  just  as  they  do  at 
present,  if  they  did  not  occupy  any  of  the  quays, 
and  he  comes  to  the  oonclnsion  that  if  that  be 
so,  it  cannot  be  said  by  any  reasonable  person  that 
they  are  paid  for  the  use  of  the  quays  and  moor- 
ing posts.  The  Divisional  Court  have  applied  the 
right  test,  and  they  have  come  to  the  right  con- 
clusion, with  which  I  entirely  agree.  I  think, 
therefore,  that,  both  on  principle  and  authority, 
this  appeal  must  be  dismissed. 

Kay,  L.J. — The  respondents  in  this  case  have 
rated  the  Commissioners  of  Blyth  Harbour  in 
I'espect  of  certain  quays  in  the  parish  of  Newsham 
which  are  vested  in  the  commissioners,  and'  in 
respect  of  which  they  are  undoubtedly  rateable. 
The  question  before  us  is  one  of  quantum  only, 
and  an  attempt  is  made  to  raise  the  rateable  value 
of  the  quays  by  taking  into  account  the  fact  that 
the  commissioners  are  entitled  to  charge  certain 
tolls  and  dues  upon  all  ships  entering  the  harbour. 
The  argument  is  put  in  this  way  :  A  certain  pro- 
poriion — one-third,  it  is  said,  but  it  is  immaterial 
for  the  argument —  of  the  ships  which  enter  the 
harbour  come  and  lie  at  the  quays,  and  attach 
themselves  to  the  mooring-posts  and  dischazge 
goods  on  to  the  quays  or  take  goods  on  board  at 
them.  This  useof  the  quays,  which  are  the  property 
of  the  commissioners,  attracts,  it  is  said,  many 
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more  ships  than  would  otherwise  come  into  the 
harbour.  It  is  therefore  ari^ed  that  it  is  only 
fair  and  right  to  attribute  at  least  a  portion  of  the 
harbour  dues  to  the  use  of  the  quays,  and  to  en- 
hance the  rateable  value  of  the  quays  by  at  least 
the  dues  paid  by  the  ships  which  use  these  quays. 
The  question  before  us  relates  merely  to  the  use 
of  the  quays,  and  not  to  the  use  of  amy  of  the  land 
under  {he  water,  but  I  will  just  refer  to  one  of  the 
qaays  which  is  coloured  green  on  the  plan  bef  oi-e  me. 
A  portion  of  the  land  in  front  of  that  quay  which 
is  under  water  belongs  to  the  commissioners,  so 
that  ships  Iving  by  the  quay  are  lying  over 
the  land  which  was  formerly  dry  land,  and  rate- 
able, but  which  has  been  excavated  by  the  com- 
missioners, so  that  now  it  forms  part  of  the 
harbour.  Now,  originally  the  whole  of  the  soil 
of  this  harbour  was  vested  in  the  adjoining  land- 
owner. Sir  Matthew  White  Bidley.  He  still 
retains  the  soil,  excepting  only  the  small  piece 
ookrared  green  which  I  hare  mentioned.  While 
the  aoil  was  vested  in  him  he  could  take,  and  did 
take,  harbour  dues  from  ships  that  came  into  the 
harbour,  and  he  was  rated  in  respect  of  the 
harbour,  and  the  rateable  value  of  it  was  enhanced 
hj  the  dues  he  took  from  ships.  In  1854,  under 
an  Act  of  Parliament  passed  in  that  year,  he 
amgned  these  dues  to  a  dock  company.  That 
Act  provided  bv  sect.  46  that  the  dock  company 
shomd  be  enabled  to  purchase  the  rights  and 
interests  of  all  persons  La  certain  tolls,  rates,  dues, 
and  charges  then  leviable  or  receivable  in  respect 
of  the  use  of  mooring  anchors,  mooring  posts,  and 
liMiHTig  posts,  and  for  lights  and  otherwise  in 
KBpeet  of  the  harbour  of  Blyth,  and,  by  sect.  47, 
that  whenandso  soon  as  theoompany  should  beable 
to  demand  and  receive  rates  upon  vesselB  entering 
within  the  limits  provided  by  the  Act,  the  said 
tolls,  rates,  dues,  and  charges  previously  leviable 
and  receivable  as  aforesaid  should  cease  to  be 
eoUected.  Then  by  another  Act  of  1858  the 
company  was  authorised  to  demand  and  receive 
certain  rates  for  vessels  entering  the  harbour, 
which  were  to  be  in  lien  of  the  rates  formerly 
demandable  by  Sir  Matthew  White  Bidley  and 
purchased  by  the  company.  I  need  not  refer 
furiher  to  that  Act  because  the  sections  in  it 
relating  to  rates  were  repealed  by  the  Act  of  1882, 
which  IB  now  in  force.  This  Act  vested  in  the 
commissioners  the  whole  of  the  property  of  the 
dock  company,  and  by  sect.  99  it  authorised  th&a 
to  demand  and  receive  for  every  vessel  entering 
the  harbour,  and  for  every  vessel  clearing  or 
departing  outwards,  and  for  eveiy  vessel  remaining 
within  the  harbour,  and  also  in  respect  of  all  goods 
shipped  or  unshipped,  received  or  delivered,  within 
the  harbour,  certain  specified  rates.  There  is  not 
a  word  in  the  Act  about  ^y  rate  being  payable  in 
respect  <^  the  quays.  Under  the  Act  a  ship 
becomes  liable  to  dues  the  moment  of  entering 
the  harbonr,  before  reaching  the  quays,  and 
farther,  a  ship  has  to  pay  the  same  dues  whether 
tiie  quays  are  used  by  her  or  not.  The  real 
qneation  which  we  have  to  decide  is,  whether  or 
not,  tiiat  being  the  state  of  the  case,  any  part  of 
the  dues  can  be  treated  as  being  payable  in  con- 
nection with  the  quays.  Now,  I  have  referred  to 
the  former  state  of  affairs  for  ihia  reason :  Sir 
Matthew  White  Bidley  was  formerly  rated  in 
respect  of  his  occupation  of  the  soil  of  the  harbonr, 
and  the  rateable  valne  was  considerablr  enhanced 
by  the  dues  he  received  in  respect  of  the  harbonr. 


Having  parted  with  the  dues,  any  rate  paid  now 
by  him  in  respect  of  the  soil  of  the  harbonr  will 
probably  be  much  less  than  it  used  to  be,  and  the 
rating  authorities  will  lose  part  of  the  rate  which 
he  formerly  paid.  It  would  then  be  hard  upon 
the  ratei^ers  if  they  lost  the  rate  which  Sir 
Matthew  White  Bidley  used  to  pay,  and  could 
exact  no  equivalent  from  the  persons  who  are  now 
in  possession  and  enjoyment  of  the  harbour  dues. 
But  after  all  we'have  to  look  at  the  Act  of  Parliament, 
and  the  question  comes  to  this :  Do  the  rates  and 
dues  imposed  by  the  Act  of  1882  relate  in  any  way 
to  these  particrOar  quays,  or  are  they  not  practi- 
cally toUs  in  gross,  payable  merely  tor  the  use  of 
the  harboui-  and  not  in  respect  of  the  quays  P  I 
feel  bound  to  come  to  the  conclusion  that  under 
this  Act  there  is  nothing  to  show  that  these  tolls 
have  any  conneotion  wiw  these  particular  quays, 
nor  can  any  part  of  them  fairly  oe  attributed  to 
the  quays.  I  agree  that  this  appeal  should  be 
dismissed. 

Smith,  L.J. — This  special  case  raises  really  the 
following  very  short  point :  Is  the  rateable  value 
of  the  quays  on  the  south  side  of  the  harbour 
to  be  enhanced  by  taking  into  account  the  dues 
prescribed  by  the  Act  of  1882  P  My  Lord  has 
referred  to  the  Swansea  case,  and  the  manner  in 
which  the  law  was  there  laid  down,  and  I  should 
like  to  add  the  statement  of  the  law  by  Black- 
bum,  J.  in  The  Commissionera  of  Shoreham 
Harbour  v.  The  Overseers  of  Lancing  (22  L.  T. 
Bep.  434 ;  L.  Bep.  5  Q.  B.  489).  He  says  this : 
"It  is  very  clear  in  law  that  tolls  are  not 
per  se  the  subject  of  a  rate.  It  is  equally  dear 
that,  when  parties  occupy  land,  they  are  rateable 
for  the  valne  of  that  land,  and  that  tolls,  though 
not  rateable,  may  be  considered  as  enhancing  the 
value  of  the  occupation  of  the  land,  whenever  it 
appears  that  the  occupation  of  the  land  is  so  con- 
nected with  them  that  it  can  be  said  that  the  tolls 
and  rates  are  levied  on  account  of  the  occupation 
of  the  land  ;  or,  perhaps,  though  not  levied  on 
account  of  the  occupation  of  the  land,  when  they 
could  not  be  received  without  an  occupation  of 
land."  I  take  that  to  be  the  law,  and  I  apply  it 
to  the  present  case.  Are  these  rates  so  coimected 
with  the  occupation  of  the  land  that  they  can  be 
said  to  be  levied  on  account  of  the  occupation 
of  the  land  P  That  depends  upon  the  Act  under 
which  they  are  payable.  They  are  to  be  paid  for 
every  vessel  entering  the  harbour,  every  vessel 
clearing  the  harbonr,  and  every  vessel  remaining 
in  the  harbour  beyond  a  certain  time.  It  seems 
to  me  impossible  to  say  that  they  are  payable  on 
account  of  the  quays.  The  commissioners  cannot 
demand  any  dues  except  those  authorised  by  the 
Act  of  1882,  and  there  is  nothing  in  the  Act 
empowering  them  to  demand  quay  dues.  The 
Act  speaks  only  of  "  harbour  dues,"  and  docs  not 
allocate  them  in  any  way  to  the  quays.  I  think 
that  Charles,  J.  was  absolutely  right  in  saying  that 
it  caimot  be  said  that  the  occupation  of  the  quays 
is  so  connected  with  the  payment  of  the  dues 
that  they  can  be  said  to  be  levied  on  account  of 
the  occupation  of  land.  The  tolls  are  payable  by 
ships,  perfectly  irresptetive  of  an^  occupation  of 
the  quay  by  them.  It  was  argued  on  behalf  of  the 
respondents  that,  if  these  quays  had  not  been  con- 
structed, ships  would  not  have  come  in  such  num- 
bers into  the  Blyth  harbour.  It  was  said  that 
there  was  an  obligation  on  the  com  missioners  under 
the  Act  of  Parliament  to  build  the  quays,  and  that 
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that  is  the  reason  whj  the  dnes  were  given  to  them. 
Bnt  I  can  find  nothing  in  the  Act  imposing  any 
duty  to  execute  these  works.  All  the  sections 
which  relate  to  the  quays  are  permissire,  and  it 
has  been  frequently  held  that  merely  permissive 
words  in  an  Act  of  Parliament  do  not  compel  the 
carrying  out  of  the  provisions  of  the  Act.  It  is 
not  correct,  therefore,  to  say  that  the  commi8< 
Bioners  being  under  an  obligation  to  carry  out 
these  works,  the  right  to  demand  these  tolls  wag 
given  as  a,  quid  pro  quo.  Whether  the  works 
were  carriecT  out  or  not,  the  dues  are  payable 
under  the  Act  by  every  ship  entering,  clearing,  or 
remaining  in  the  harbour.  I  agree  that  the 
appeal  must  be  dismissed.        Appeal  dUmUsed. 

Solicitors  for  the  appellants,  Cro$tm.an  and 
Prilchard,  agents  for  Deet  and  Thompson,  New- 
castle-upon-Tyne. 

Solicitors  for  the  respondents,  WiUiamton,  HiU, 
and  Co.,  agents  for  Avguttus  Wkilehom,  North 
Shields. 


June  11  and  July  9. 

(Before  Lord  Ebher,  M.B.,  Eat  and 
Smith,  L.JJ.) 

Thb  Abt  Union  of  London  (apps.)  v.  Thb 
Oyebseess  and  Ghapelwabden  of  thb 
BoTAL  Precinct  of  the  Savoy  (resps.).  (o) 

APPEAL  FBOH  THB  QUEEN's  BENCH  DIYIBION. 

Poor  rate — Exemption — Society  inititutedforpur- 
poaet  of  "  tcienee,  literature,  or  the  jine  arte 
exclusively  " — "  Supported  toholly  or  in  part  by 
voluntary  contributions  " — Art  Union — Distn. 
bution  of  works  of  art  to  members  of  the  society 
by  lot— 6  &  7  Vict.  e.  36. 
By  6  i7  Viet.  c.  36  land  is  exempted  from  being 
rated  which  belongs  to  a  "  society  instituted  for 
purposes  of  science,  literature,  or  the  fine  arts 
excMsively,  and  occupied  by  it  for  the  trans- 
action of  its  btuiness  and  for  carrying  into 
effect  its  purposes,  provided  that  such  society 
shall  be  supported  wholly,  or  in  part,  by  annual 
voluntary  contributions,  .  .  . 
The  Art  Union  of  London  was  ineoroorated  as  a 
society  for  the  advancement  of  tlie  fine  arts. 
Under  its  bye-laws  every  subscriber  of  one 
guiTiea  became  a  member  of  the  society  for  the 
year,  and  thereupon  became  entitled  to  a  copy 
of  one  of  the  annual  works  of  art.  Valuable 
prizes  were  also  given  annually  to  one  or  more 
members  according  to  the  number  of  annual 
subscribers,  and  a  lottery  was  held  by  which  it 
teas  determined  which  subscriber  should  be 
entitled  to  the  work  of  art  given  as  a  prite.  A 
member  subscribing  ten  years  toithout  winning 
a  prize  in  the  lottery  became  entitled  to  a  am- 
solationprize. 
Held,  by  Lord  Esher,  M.B.,  and  Kay,  LJ.  (Smith, 
LJ.  dissenting),  that  the  Art  Union  was  entitled 
to  exemption  from  being  rated  in  respect  of  the 
premises  occupied  by  it. 
This  was  an  appeal  from  a  decision  of  the 
Queen's  Bench  Division  (.Wright  and  Collins, 
JJ.)  upon  a  special  case  stated,  for  the  opinion 
of  the  court,  pursuant  to  12  &  13  Vict.  o.  45, 

8.U. 

On  5th  May  1893,  the  respondents  assessed  the 
(a)  Beported  bj  £.  Uxklkt  Smith,  Eaq.,  Barri<ter-«t-Law. 


appellants,  the  Art  Union  of  London,  in  respect 
of  the  house,  112,  Strand,  to  a  rate  for  ibe  relid  of 
the  poor  of  the  precinct  of  the  Savoy,  and  to 
certain  other  metroxmlitan  rates. 

The  Art  Union  appealed  to  the  Quarter  Sessions 
of  the  County  of  Ix>ndon,  contending  that  they 
were  exempted  by  the  provisions  of  6  &  7  Vict, 
c.  36,  from  liability  to  be  assessed  or  rated  in 
respect  of  the  rated  premises. 

By  6  &  7  Vict.  c.  36  it  is  enacted  in  sect.  1  as 
follows : 

No  person  or  persona  shall  be  assessed  or  rated,  or 
liatble  to  be  assessed  or  rated,  or  liable  to  pay,  to  any 
oonnty,  boroogh,  paroohial,  or  other  local  rates  or  cesses, 
in  respect  of  any  land,  houses,  or  bnildings,  or  parts  of 
booses  or  buildings,  belonging  to  any  society  institated 
for  purposes  of  soience,  literatnre,  or  the  fine  arts  exoln- 
sirely,  either  as  tenant  or  as  owner,  and  occupied  by  it 
for  the  tranaaotion  of  its  business,  and  for  carrying  into 
effect  its  pnrpoees,  provided  that  snoh  society  shall  be 
supported  wholly  or  in  part  by  annual  voluntary  con- 
tributions, and  shall  not,  and  by  its  laws  may  not,  make 
any  dividend,  gift,  division,  or  bonus  in  money  onto 
or  between  any  of  its  members,  and  provided  also  that 
snob  society  shall  obtain  the  oertifioate  of  the  barrister- 
at-law,  or  lord  advocate,  as  hereinafter  mentioned. 

By  a  Boyal  Charter,  dated  Ist  Dec.  1846,  the 
appellants,  who  had  been  existing  as  a  society 
since  1837,  were  incorporated  by  the  name  of  the 
Art  Union  of  London,  for  the  purposes  of  the 
general  advancement  of  the  fine  aj^,  and  for 
promoting  and  faoilitatin^  a  greater  knowledge 
and  love  of  the  arts  of  design  on  the  part  of  the 
public  generally. 

Under  the  charter  the  property  of  the  society 
for  the  time  being,  and  the  majiagement  and 
superintendenoe  of  its  funds  and  affairs,  are 
vested  in  a  council  of  members,  and  the  council 
is  empowered  to  make  bye-laws  for  the  regula- 
tion of  the  society  and  the  admission  of  members 
and  the  management  of  its  estates,  ^oods,  and 
business,  and  otherwise,  and  the  services  of  the 
members  of  the  council  are  thereby  directed  to 
be  honorary.  General  meetings  of  the  members 
of  the  society  for  the  distribubon  of  prizes  (being 
such  prizes  as  are  hereinafter  mentioned),  receiving 
the  report  of  the  council  and  ratifying  the  elec- 
tion of  members  thereof  are  also  provided  for, 
and  the  charter  contains  a  declaration  that  all 
works  of  art  selected  or  given  as  prizes  in  each 
year  shall  be  exhibited  in  some  convenient  place 
in  the  metropolis,  and  that  the  members  of  the 
society  shall  have  free  access  to  the  same  under 
such  regulations  as  shall  from  time  to  time  be 
made. 

By  the  society's  bYe-Iaws  the  object  of  the 
society  is  stated  to  be  the  general  advancement  of 
the  fine  arts  and  the  promotion  of  a  greater 
knowledge  and  love  of  the  arts  of  design  on  the 
part  of  the  public  generally,  and  to  giye 
encouragement  to  artiste  beyond  that  afforded 
by  the  patronage  of  individuals,  and  to  carry  out 
such  public  encouragement  of  the  fine  arts  in 
good  faith  according  to  the  provisions  of  9  &  10 
Vict.  c.  48,  intituled  "  An  Act  for  legalising  Art 
Unions,"  and  not  to  advance  private  or  individual 
trading,  g^in,  or  profit.  One  of  the  said  bye-laws 
(such  bye-law  having  been  passed  and  added  to 
the  bye-laws  on  the  SOth  May  1892)  provides  that 
t^e  society  shall  not  make  any  dividend,  gift, 
division,  or  bonus  in  money  unto  or  between  any 
of  its  members.    No  dividend,  gift,  division,  or 
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l>onti8  in  money  unto  or    between  any  of   the 
■nembeTs  of  the  society  ia  in  fact  ever  made. 

Membership  of  the  society  is  confi9ed  to  sub- 
fioribers.  SDhBcribera  of  one  guinea  or  upwards 
become  members  for  the  year  for  which  the  sub- 
scription is  paid,  and  subscriptions  may  be  paid 
an  advance.  Membership  can  at  any  time  be 
'determined  by  failure  to  continue  the  subscrip- 
^tion.  It  is  provided  by  the  bye-laws  of  the 
taociety  that  the  subscriptions  for  each  yeai',  after 
paying;  rent,  taxes,  salaries,  and  other  necessary 
expenses  of  the  year,  and  after  providing  for  the 
Kaerve  fond,  shall  be  devoted  to  the  purchase  of 
juctnres,  drawing,  enamels,  sculpture,  medals, 
engravings,  or  other  works  of  art,  and  the  said 
«ubecTiptions,  together  with  the  reserve  fund,  are 
m  fact  so  applied.  The  works  of  art  so  purchased 
incfaide  every  year  one  work  of  art,  or  the  copy- 
nghi  of  one  work  of  art  (hereinafter  called  "  the 
annual  work  of  art"),  engravings  or  copies 
-whereof  are  procured  by  the  society  to  be  made 
'Or  executed,  and  are  distributed  as  hereinafter 
-appears.  Numerous  other  works  of  art  are  from 
time  to  time  purchased  by  or  executed  under  the 
«rder8  of  the  society.  All  works  of  ai-t  acquired 
b^  the  society  (except  such  as  may  from  time  to 
tune  be  presented  to  them)  are  selected  and  pur- 
cbaaed  by,  and  all  contracts  for  the  execution  of 
wrka  of  art  or  of  engravings  or  copies  thereof 
are  entered  rato  by,  the  counoU  of  the  society,  and 
imder  the  bye-laws  the  council  are  empowered  to 
enter  into  contracts  for  obtaining  works  of  art  in 
advance,  and  the  subscriptions  of  future  years  are 
made  subject  to  the  fulfilment  of  such  contracts. 

Every  member  of  the  society  who  subscribes 
one  ^mnea  receives  in  the  year  for  which  such 
sdbscription  is  paid  one  engraving  or  copy  of  the 
annual  -work  oi    art  for  that  year,  or  any  of 
the  annual  works  of  art  for  any  preceding  year  of 
which  such  engravings  or  copies  may  not  have 
lieen  exhausted,  and  also  one  chance  of  obtaining 
KjDfl  of    the  prizes  distributed  in  that  year  as 
heronafter  mentioned.    Any  member  having  paid 
Ilia  snbecription  for  the  current  year  may  nave 
;any  number  of  extra  chances  in  the  allotments  or 
■diatribation  of  prizes  at  haU-a-guinea  each,  but 
^thoat  being  entitled  to  a  second  print.    A  sub- 
•eription  for  tan  years  in  advance  entitles  the  sub- 
•ciioer  to  a  porcelain  bust  or  other  work  as  a  bonus, 
in  addition  to  the  usual  advantages  attached  to  the 
«abacription.  And  any  member  who  has  subscribed 
4en  guineas  in  successive  years,  ending  with  the 
•eurrent  year,  without  gaining  a  prize  of  any  kind 
in  that  period,  is  entitiied  to  one  of  the  society's 
3>aroelain  busts  or  other  work  of  art  as  a  consola- 
tion prize. 

The  said  prizes  are  awarded  by  lot  at  an  annual 
•distribntion.  held  nsaally  in  or  about  the  month 
•of  April.  The  prizes  consist  partly  of  such  ot  the 
amnnal  or  other  works  of  art  purchased  by  the 
«ociet7  either  in  the  then  current  or  any  preceding 
jear  as  the  council  may  determine,  and  partly  of 
works  of  art,  to  be  selected  by  the  prize-holders, 
-from  the  Boyal  Academy,  or  from  the  exhibition 
<{  ibe  Societv  of  British  Artists,  or  from  the 
■«xliibita<ni8  oi  either  of  the  two  Societies  of 
Tainters  in  Water  Colours,  or  from  certain  other 
•exhibiti^ms  in  the  United  Kingdom,  as  may  be 
detennined  by  the  council  for  the  current  year, 
^e  number,  character,  and  value  of  all  prizes  are 
determined  by  the  council. 
'  The  holder  of  a  prize  to  be  selected  by  l»iTnif«l* 


may  choose  one  work  of  art  only.  Such  work  of 
art  may  be  of  greater  estimated  value  than  the 
prize  provided,  and,  if  so,  the  prize-holder  pays  the 
balance,  but  if  a  work  of  less  value  than  tne  prize 
is  selected,  the  surplus  falls  into  the  reserve  fund 
of  the  society.  The  amount  of  the  prize,  or  of  the 
price  of  the  work  of  art  selected,  whichever  is  the 
less,  is  paid  by  the  council  direct  to  the  artist,  and 
no  payment  is  ever  made  to  or  permitted  to  come 
into  the  hands  of  the  prize-holder.  Every  work 
of  art  so  selected  is  delivered  direct  to  the  society 
for  exhibition,  and  does  not  become  the  property 
of  the  prize-holder  until  after  such  exhibition. 

The  selection  of  a  work  of  art  as  mentioned  in 
the  last  paragraph  is  required  to  be  made  within 
a  period  gfflierally  of  three  months  after  the  date 
of  the  distribution  of  prizes  for  the  year  in  which 
the  prize  is  awarded,  and,  if  not  so  made,  or  if  the 
prize  -  holder  makes  or  attempts  to  make  amy 
arrangement  with  the  artist  or  otherwise  for 
obtaining  the  return  of  any  portion  of  the  amount 
paid  for  the  prize,  or  other  valuable  consideration, 
or  sells  or  attempts  to  sell  his  right  of  selection, 
or  in  any  other  way  attempts  to  evade  any  of  the 
society's  laws,  the  amount  of  the  prize  is  forfeited, 
and  merges  in  the  reserve  fund  of  the  society.  In 
any  of  the  above  cases  (except  only  the  case  of  the 
selection  not  being  made  within  the  prescribed 
time),  the  prize-holder  ceases  to  be  a  member  of 
the  society,  and  becomes  ineligible  to  rejoin  it. 
The  prizes  for  each  year  (whether  selected  by  the 
council  or  the  prize-holder),  and  the  anTiiiftl  work 
of  art  for  such  year,  and  some  of  the  engravings 
or  copies  thereof,  axe  exhibited  in  the  same  year 
(generally  in  the  montli  of  August)  in  the  gallery 
of  the  society.  The  exhibition  includes  also  other 
works  of  art  from  time  to  time  in  the  society's 
possession.  The  exhibition  remains  open  two  or 
three  weeks,  and  members  and  their  friends  have 
free  admission  thereto. 

Great  care  is  exercised  by  the  council  in  the 
selection  and  purchase  of  works  of  art  and  in  the 
choice  of  artists  to  execute  engravings  and  other 
works  of  art,  with  the  view  of  ensuring  that  the 
same  shall  be  of  real  merit,  and  particularly  with, 
the  view  of  elevating  art  and  creating  an  increased 
demand  for  works  of  art  and  an  improved  taste  on 
the  part  of  the  public.  The  society  published  in 
1891  two  editions  of  an  album  contaming  repro- 
ductions of  a  selection  of  the  works  of  art  from 
time  to  time  executed  by  their  orders,  prefaced  by 
a  short  account  of  the  society,  and  containing 
trade  advertisements  paid  for  by  the  respective 
advertisers.  The  album  (after  taking  into  account 
the  money  received  for  the  advertisements)  is  sold 
at  less  than  cost  price.  The  rated  premises  are 
used  for  the  council  and  general  meetings  of  the 
society,  and  include  the  offices  in  which  the 
business  of  the  society  is  transacted.  They  con- 
tain also  a  gallery  for  the  annual  exhibition  afore- 
said, and  rooms  in  which  are  kept  the  society's 
works  of  art.  One  caretaker  sleeps  on  the 
premises  rent  free. 

On  the  17th  Nov.  1892  Edward  William 
Brabrook,  Esq.,  the  barrister-at-law  for  the 
time  being  appointed  to  certify  the  rules -of 
friendly  societies  in  England,  certified,  pursuant  to 
the  said  statute  6  &  7  Yict.  o.  36,  upon  three 
oopies  of  the  charter  and  bye-laws  of  the  society 
suDmitted  to  him  in  accordance  with  such  statute, 
that  the  society  was  entitled  to  the  benefit  of  the 
said  Act.    No  alteration  has  been  made  in  the 
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society's  bye-laws  since  the  date  at  which  such 
certificate  was  applied  for  as  aforesaid.  Notwith- 
standing that  the  society  was  established  in  1837, 
exemption  from  payment  of  rates  was  not  claimed 
nntil  the  year  1892. 

The  Queen's  Bench  Division  CWright  and 
Collins,  JJ.)  held  that  the  Art  TTnion  was  not 
entitled  to  exemption  nnder  6  &  7  Vict.  c.  36. 

The  Art  Union  appealed. 

June  11.— Smyly,  Q.O.  (MeCall,  Q.C.  and  L.  8. 
Brittowe  with  him)  for  the  appellants. — This 
society  is  one  "  instituted  for  the  purposes  of 
science,  literature,  or  the  fine  arts  exclusively," 
and  is  "  supported  wholly  or  in  part  by  voluntary 
contributions,"  and  is  therefore  within  the 
exemption  granted  by  6  A  7  Viot.  c.  36.  The 
charter  shows  what  the  society  was  originally 
instituted  for,  and  provides  that,  if  it  should 
appear  to  the  Privy  Council  that  the  society  has 
become  perverted  from  its  original  purposes,  then 
the  charter  is  to  be  revoked.  The  charter  never 
has  been  revoked,  therefore  prima  facie  it  would 
seem  that  the  society  exists  simply  to  carry  out 
the  purposes  for  which  it  was  stuted.  Moreover, 
in  1892  the  society  obtained  a  certificate  nnder 
the  Act  from  the  barrister  appointed  for  that 
purpose  that  it  was  a  society  within  the  Act.  The 
society  is  also  supported  by  "  voluntary  contribu- 
tions, an  expression  which  was  thus  defined  by 
Lord  Denman,  C.J. :  "  Upon  consideration  we 
think  that  annual  contributions  will  satisfy  the 
condition  required,  if  they  commence  of  the 
party's  own  choice,  are  so  continued,  and  may  be 
withdrawn  at  pleasure,  that  is,  without  subjecting 
the  party  to  any  legal  liability  or  foneiture 
beyond  that  of  foregoing  a  participation  in  the 
pleasure  or  profit,  scientific,  literary  or  artistic,  in 
respect  of  which  they  have  been  made :  " 

The  ChunhvcaTdeTis  of  Birmingham  v.  Shaw,  10 
Q.  B.868; 

Th0  Liverpool  Library  v.  The  Mayor,  Sfc,  o/  Liver' 
pool,  2  L.  T.  Bep.  325  ;  5  H.  <b  N .  526. 
[Smith,  L.J.  referred  to  The  Russell  Institution 
V.  The  Vestry  of  St.  Giles  (8  E.  &  B,  416),  The 
Churchwardens  of  8t.  Anne's,  Westminster  v.  The 
Linnsean  Society  (3  E.  &  B.  793),  and  The  Maryle- 
bone  Vestry  v.  The  Zoological  Society  (3  E.  &  B. 
807).]  The  members  of  the  society  obtain  no 
money  profit  by  their  membership  ;  the  lottery  is 
held  merely  to  decide  which  member  is  to  have 
the  annual  work  of  art  bought  by  the  society.  It 
therefore  comes  within  the  requirement  in  the  Act 
that  a  society  to  be  exempted  shall  not  be  able  to 
make  any  dividend,  gift,  division,  or  bonus  in 
money  to  its  members. 

Poland,  Q.C.  and  Bydt  (Haldinstein  with  them) 
for  the  respondents. — If  the  benefit  gained  by  a 
subscriber  is  anything  more  than  the  fine  art 
benefits  which  are  the  object  for  which  the 
society  was  instituted,  then  the  appellants  are  not 
within  the  exemption  of  the  Act : 

Beg.  T.  The  Imtitutitm  of  Civil  Engineers,  42  L.  T. 
Bep.  145 ;  5  Q.  B.  Div:  48. 
The  question  is,  whether  the  societv  is  carried  on 
"  exclusively  "  for  the  promotion  of  the  fine  arts. 
The  real  reason  in  this  case  why  people  subscribe 
to  the  society  is  to  get  engravings,  a  chance  of  a 
valuable  prize  in  the  lottery,  or  at  least  a  con- 
solation prize.  For  half-a-guinea  anyone  may  buy 
chances  in  the  lottery.    The  real  and  primary 


object  of  the  subscribers  is  to  get  bade  thdr 
money's  worth.  To  nse  an  expression  of  LorA 
Campbell,  C.J  in  the  Russell  case  (ubi  sup.),  each 
contnbutor  gets  his  pennyworth.  In  the  case  of 
a  music  society  it  was  lUld  not  to  be  exempted 
from  being  rated  in  respect  of  a  concert  nalU 
although  the  aociety  was  instituted  for  promoting,, 
and  did  promote,  the  fine  arts ;  the  reason  bein^ 
that  the  primary  object  was  the  gratification  of 
the  subscribers : 

Reg.  V.  Brandt,  16  Q.  B.  462. 
The  privilege  of  exemption  from  rating  oueht  t6 
be  confined  within  narrow  limits ;  ana  to  Dring- 
itself  within  the  exemption  a  society  must  have  no- 
purpose  besides  those  specified  in  the  Act,  and 
must  also,  in  some  degree,  partake  of  the  character 
of  a  charitable  institution ;  per  Lord  Macnaghten  i 

The  Commissioiiera  of  Inland  Revenue  v.  Forest,  63 
L.  T.  Bep.  36;  IS  App.  Cas.  334. 

"  Voluntary,"  in  the  expression  "  volnntary  con- 
tributions, means  something  more  than  "  willingly 
given."  If  it  does  not,  the  proviso  is  useless,, 
because  all  the  societies  of  the  kind  mentioned  in 
the  Act  are  entered  into  by  their  members 
"  voluntarily  "  in  the  sense  ot  "  willingly."  The- 
word  in  this  Act  means  "  without  consi^ration,"' 
as  in  the  expression  "  voluntary  oonveyaace."' 
Payments  of  money  for  value  received,  or  to  be- 
received,  are  not  voluntary  contributions  within 
the  meaning  of  this  Act.    See  per  Smith,  J. : 

Re  the  Duty  on  the  Estate  of  the  Nno  University 
Club,  56  L.  T.  Bep.  909  ;  18  Q.  B.  Div.  720. 

Smyly,  Q.C.  replied. — The  last- mentioned  case- 
turned  on  the  rules  of  the  club,  which  are  entirely 
different  from  the  bye-laws  of  this  society.  A 
"  voluntary  contribution  "  means  one  that  is  not- 
made  in  pursuance  of  any  preceding  contract. 

Cur.  adv.  vuU. 

July  9. — Lord  Eshes,  M.B. — ^In  this  case  the- 
respondents  have  rated  the  appellants  in  reepect- 
of    certain  premises  occupied  by  them,  and  the- 
question  is  whether,  having  occupied  the  premises- 
in  the  manner  in  which  they  do  occupy  them,  the 
appellants  are  exempted  from  being  rated,  nnder 
the  provisions  of  6  &  7  Vict.  c.  36,  s.  1.    If  the^ 
appellant  society  is  solely  one  for  the  advance- 
ment of  the  fine  arts,  it  would  seem  that  it  ia  not 
rateable ;  but  it  is  argued  that  from  the  way  the- 
society  has  exercised  its  powers  it  has  ceased  to- 
be  a  society  solely  for  the  advancement  of  the  fine- 
arts.    The  first  question  therefore  is,  what  is  the- 
constitution  and  usage  of  the  society  ?      It  is- 
certain  that  the  Art  Union  was  originally  started 
for  the  advancement  of  arts  and  sciences,  and  a 
certificate  has  been  obtained  from  the  banister 
appointed  to  give  the  certificates  referred  to  in 
the  Act.  that  that,  and  that  only,  is  the  object  of 
the  society.     But  there   are  authorities  to  the- 
effect  that,  though  the  barrister  appointed  under 
the  Act  has  given  his  certificate  that  the  society 
is  one  of  the  class  referred  to  by  the  Act,  yet 
when  a  question  arises  as  to  the  rateability  of  the 
sodetT,  the  rating  authority  has  power  to  re- 
consider the  matter  which  the  appointed  barrister 
has  decided  upon,  and  to  decide  that  the  society  ia 
not  one  of  the  class  referred  to  by  the  Act.    It- 
seems  to  me  somewhat  strange  that,  whena  person, 
appointed  for  this  pnrpose  oy  an  Actof  Pariia- 
ment,  has   come  to  a   determination  upon   the  ' 
question  for  his  decision,  a  b«ioh  of  magistntea 
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«hoi]ld  be  able  to  go  into  the  matter  again  on  a 
nting  appeal  and  reTei-se  his  decision.  Never- 
thelees  that  is  the  law,  and  we  hare  now  to 
«oii8ider  whether  we  agree  with  the  decision  of 
tiie  barrister.  In  considering  that  question, 
however,  the  oonrt  onght,  I  think,  to  give  weight 
to  the  fact  that  the  person  appointed  nnder  the 
Act  of  Parliament  has  already  decided  that  the 
«ppeUant  society  is  one  of  the  class  of  societies 
irferred  to  by  6  &  7  Vict  c.  30.  The  Art  Union 
<i  London  was  constituted  for  the  promotion  of 
jtinting  and  other  of  the  fine  arts.  The  principal 
wy  in  which  it  carries  out  its  object  is  by  the 
«deotion  of  one  of  the  best  pictures  of  the  year  at 
certain  exhibitions  which  take  place  annually  in 
London.  This  picture  is  paid  for  by  the  council 
'Of  the  society,,  and  they  have  it  engraved  and  a 
efficient  number  of  copies  printed  to  aUow  each 
member  of  the  society  to  have  one.  But  they  do 
more  than  this.  One  of  the  subscribers  to  the 
jsociety  is  selected  from  the  others  by  a  kind  of 
nffie  or  lotteiy.  He  is  then  allowed  to  choose 
for  Mmself,  out  of  certain  named  exhibitions  of 
IHctnres,  any  picture  he  may  like,  up  to  a  certain 
price.  When  he  has  made  his  choice,  the  society 
tmjs  the  picture  and  pays  for  it  and  presents  it 
to  the  subscriber.  There  are  some  minor  details 
m  the  rules  as  to  how  the  subscriber  must  himself 
pay  the  difCerenoe  between  the  sum  of  money 
which  the  society  is  willing  to  pay  for  the  picture 
-and  the  price  charged  by  the  artist,  in  a  case 
where  the  subscriber  wishes  to  buy  a  picture  the 
price  of  which  is  gi-eater  than  that  which  the 
'■ociety  has  decided  to  pay  ;  but  that  seems  to  me 
to  be  immateriaJ.  The  question  is,  does  the  fact 
<A  Iheir  giving  this  picture  to  a  person  selected 
Jiy  chance  from  the  body  of  members  alter  the 
wciety  fixim  Itxiing  a  society  for  the  advancement 
of  the  fine  arts  into  a  society  for  some  other 
JNitpoK  f  7he  Act  requires  that  a  society  to  gain 
exemption  from  rating  must  be  one  instituted  for 
the  advancement  of  the  fine  arts  exclusively  and 
supported  by  voluntary  contributions.  Now,  it 
hu  not  been  argued  that  the  Art  Union  of 
London  is  not  a  society  for  the  advancement  of 
art;  bat  it  is  said  that  it  does  not  come  within  the 
■other  words  of  sect.  1  which  I  have  referred  to, 
ud  several  cases  have  been  cited  in  support  of  the 
aijfnment.  We  have  to  construe  the  words  of  this 
Act  The  Act  uses  the  phrase  "  voluntary  con- 
Wbntions,"  and  the  question  here  ideally  is,  what 
a  the  meaning  of  that  phrase  in  this  Act  ?  In 
the  ordinaiT  use  of  the  English  language  the 
iititheas  of  "  voluntary  "  is  "  involuntary."  The 
only  case  in  which  the  court  has  had  to  decide 
fn  the  meaning  of  the  phrase  is  the  case 
in  the  Queen's  Bench  of  The  Churckmairden* 
^Bimimgham  v.  Shaw  {v,hi  rup.),  in  which  Lord 
Oenman,  C.J.  delivered  tiie  judgment  of  the 
whole  court,  and  it  seems  to  me  that  the  utmost 
■caK  was  taken  in  the  explanation  of  the  word 
"vcfantary"  in  this  Act.  The  effect  of  tiat 
jndgmait  is,  that  "  voluntary "  is  there  used  as 
the  antithesis  of  "  compulsory."  I  do  not  at  all 
^riah  to  criticise  that  judgment  adversely,  I  think 
"»  <^ne8tk)n  was  rightly  decided.  As  to  the 
™^ii]]^<rf  "oontribations,"  it  seems  to  me  that 
«M  qnwtion  has  not  bent  dealt  with  so  carefuU;^. 
^perwn  who  buys  a  thing  does  not  "contri- 
wrte''for  it,  he  "pays"  for  it.  A  contribution 
*«  not  mean  a  payment  for  some  particolao* 
^>iiig,  bat  towards  some  cwnmon  object ;  it  cannot 


mean  the  payment  for  a  thing  purchased.  Take 
the  -case  of  an  ordinary  club  or  reading-room. 
The  money  paid  by  a  member  is  not  a  contribu- 
tion, it  is  payment  for  an  advantage  which  he 
receives.  It  seems  to  me,  therefore,  that,  taking 
the  phrase  as  a  whole,  such  a  society  could  not 
show  that  it  is  supported  by  voluntary  contribu- 
tions. Still,  if  it  is  a  society  for  the  advancement  of 
art,  even  if  only  supported  in  part  by  voluntary 
contributions,  it  is  within  the  Act,  and  exempted 
from  being  rated.  In  the  judgment  delivered  by 
Lord  Denman,  G.J.,  which  1  have  just  referred  to, 
he  gives  as  a  test  of  whether  a  contribution  is 
voluntary  or  not  the  consideration  whether  a  con- 
tributor was  ever  bound  to  commence  his  contri- 
bntion,  and  whether,  having  paid  once,  he  was 
bound  to  continue  the  payment.  In  the  case 
before  us.  no  one  i»  ever  bound  to  become  a  sub- 
scriber to  the  Art  Union,  and  there  is  no  obliga- 
tion on  a  person  who  has  paid  one  subscription  to 
go  on  paying  afterwai-ds.  It  therefore  seeivs  to 
me  that  the  payments  made  by  subscribers  to  the 
Art  Union  are  "  voluntary,"  and  they  are  "  contri- 
butions," and  not  payments  for  any  special 
picture  or  thing ;  thev  are  "  contributions '  sub- 
scribed to  support  the  Art  Union.  But  it  is 
said  that  the  true  inference  to  be  drawn  from  the 
facts  is,  that  a  subscription  to  the  Art  Union  is 
really  the  purchase  of  a  chance  in  the  lottery. 
The  statute  of  9  &  10  Vict.  c.  48,  was  referred 
to,  but  that  Act  seems  to  me  to  go  far  in  showing 
that,  in  the  intention  of  the  Legislature,  this  dis- 
tribution of  prizes  is  not  a  lottery.  The  preamble 
speaks  of  certain  voluntary  associations  which 
luive  been  made  for  the  purchase  of  paintings 
and  works  of  art,  to  be  afterwards  allotted  and 
distributed  by  chance  or  otherwise  among  the 
members,  subscribers,  or  contributors  forming 
part  of  such  associations,  and  it  goes  on  to  de«3 
with  what  is  actually  done  by  the  Art  Union  al 
London.  If  the  Legislature  had  thought  that  a 
distribution  of  pictures  by  the  chances  of  a 
lottery  altered  a  voluntary  association  for  the 
advancement  of  art  into  a  gambling  association,  it 
seem  to  me  that  it  never  would  have  passed  an  Act 
which  legalises  such  thii^s.  In  my  opinion,  this 
is  not  a  gambling  association,  and  the  lottery  is 
merely  a  means  of  distributing  works  of  art.  If 
I  had  to  draw  any  inference  of  fact,  it  seems  to 
me,  speaking  for  myself,  that  it  would  be  an 
nnianie  inference  if  we  were  to  say  that  all  the 
people  who  subscribe  to  the  Art  Union  do  so  with 
the  object  of  getting  a  chance  of  winning  a  prize 
in  the  lottery.  I  cannot  draw  that  inference. 
Suppose  that  there  was  no  lottery,  and  that  the 
society  chose  one  of  the  subscribers  and  gave  him 
the  picture,  there  would  be  a  chance  for  each  sub- 
scriber of  winning  a  prize,  just  as  much  as  if 
th^«  were  a  lottery.  The  fact  that  the  choice  of 
which  subscriber  is  to  have  the  picture  is  deter- 
mined by  lottery  does  not  make  the  selection 
more  a  chance  than  it  would  be  if  there  were  no 
lottery.  -  In  my  opinion,  this  society  is  one  for 
the  advancement  of  the  fine  arts,  and  is  sup- 
ported, either  wholly  or  in  part,  by  voluntary  con- 
tributions, as  defined  in  the  case  of  The  Ckwreh- 
wardens  of  Birmingham,  v.  Shaw  (uftt  aup.).  It  is, 
therefore,  within  the  exemption  given  to  such 
societies  by  6  &  7  Vict.  c.  36,  and  is  not  rateable 
is  respect  of  the  premises  in  question.  I  think 
that  tne  judgment  of  the  Qneen's  Bench  Division 
should  be  reversed. 
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Ka.t,  L.J.  read  ihe  following  writtfin  judgment : 
—This  appeal  raises  the  question  whether  the  Art 
Union  of  London  ought  to  be  exempted  from  being 
rated  as  an  institution  for  promotingfine  art  exdu- 
Bivdj  under  the  provisions  of  6  &  7  Vict.  c.  36,  s.  1. 
I  His  Lordship  read  the  section.]  The  Art  Union 
has  a  charter,  granted  on  t$e  Ist  Dec.  1846, 
which  reuitea  that  the  Art  Union  of  London 
was  a  society  formed  "  for  the  general  adrance< 
ment  of  the  fine  arts,  and  for  promoting  and 
facilitating  a  greater  Imowledge  and  love  of  the 
arts  of  design  on  the  part  of  the  public  generally," 
and  that  they  had  raised  about  100,0002.,  by  sub- 
scriptions or  contributions  to  be  allotted  by 
chance  as  prizes  amongst  them  on  condition  that 
such  money  should  "be  expended  solely  and 
entirely  in  the  purchase  of  paintings,  drawings, 
sculpture,  or  other  works  of  art,"  and  that  they 
had  also  porchased  paintings  and  other  works  of 
art  to  be  afterwards  alio  ted  by  chance  among 
them.  The  charter  then  proceeds  to  incorporate 
the  society,  and  empowers  anyone  to  grant  land 
to  them,  settles  their  constitution,  and  enables 
them  to  make  bye-laws.  Under  this  charter  and 
the  bye-laws  made  pursuant  thereto,  any  person 
who  contributes  annually  the  sum  of  one 
guinea  is  a  member  of  the  society  for  one  year, 
.  and  is  entitled  to  a  copy  gratis  of  the  engraving 
of  the  picture  of  the  year,  which  is  purchaasd  and 
engi-aved  at  the  expense  of  the  union.  He  also 
has  the  chance  of  winning  in  the  lottery  a  prize 
Tarying  in  amount  from  lOOZ.  to  lesser  sums. 
This  prize  can  only  be  used  in  purchasing  some 
work  of  art  for  which  the  union  will  pay  the 
unount  won.  If  the  work  of  art  shall  cost  less, 
the  winner  does  not  get  the  rest  of  the  money,  but 
it  is  retained  by  the  union.  If  it  costs  more  the 
winner  must  pay  the  excess  out  of  his  own  pocket. 
This  work  of  art  is  to  be  exhibited  in  London, 
and  the  members  are  to  have  free  admission. 
Subject  to  this,  the  winner  may  do  what  he  likes 
with  the  work  of  art  so  obtained ;  may  sell  or 
keep  it  at  his  pleasure.  However,  he  may  not 
sell  his  right  of  selection.  Besides  these  aidvan- 
ta(^s  a  contributor  has  access  to  the  gallery  of  the 
niuon  where  works  of  art  are  exhibited.  But  it 
is  said  that  the  rocms  are  used  exclasively  for  the 
purposes  of  art,  and  that  no  newspapers  are  taken 
or  refreshments  provided  for  the  contributors. 
An  Art  Union  so  constituted  was  freed  from  all 
pains  and  penalties  which  it  might  otherwise  have 
been  liable  to  as  being  concerned  in  illegallotteries 
by  the  9  &10  Yict.  c.  48,  passed  on  the  13th  Aog. 
1846.  This  statute  also  retained  the  indemnity 
granted  by  8  &  9  Yict.  o.  57,  to  similar  Art 
Unions  previously  established.-  The  preamble 
and  enacting  words  of  this  statute  called  them 
"  voluntary  associations,"  and  therefore  only  to 
snch  should  charters  be  granted  where  they  dis- 
tribute works  of  art  by  means  of  a  lottery.  The 
charter  in  this  case  was  granted  after  the  passing 
of  tills  Act,  viz.  December  of  the  same  year  to 
this  Art  Union  as  a  voluntary  association.  There 
are  two  questions  to  be  decided :  1st.  Is  this  a 
society  esteblished  for  the  purpose  of  the  fine  arte 
exdosivelyP  2nd.  Is  it  supported  wholly  or  in 
part  by  annual  voluntary  contributions  P  I  do 
not  think  that  the  objecte  of  the  Union  can  fairly 
be  said  to  be  in  any  respect  other  than  the  promo- 
tion of  the  fine  arte.  Even  the  distribution  of  the 
engravings,  and  the  Lnduoemente  to  the  winners 
in  the  lottery  to  purchase  pictures  or  other  works 


of  art,  seem  to  me  directly  to  encourage  andt 
foster  a  taste  for  works  of  fine  art.  But  th» 
objection  has  been  based  chiefly  on  the  grounds 
that  the  contributions  of  members  are  not^ 
voluntary.  There  are  two  significations  whichi 
can  be  given  to  this  word,  ^e  phrase  used  ini 
the  Act  is,  that  a  society  to  be  exempt  mnst^ 
amongst  other  things,  be  supported  in  whole  or 
in  part  by  MtiTina.!  voluntery  contributions.  Thih 
may  mean,  first,  that  the  contributions  are  not>> 
compulsory ;  or,  secondly,  that  they  are  without. 
consideration.  The  fint  meaning  would  seem  to> 
be  satisfied  if  such  contributions  are  not  made- 
under  any  previous  binding  contract,  and  can  be: 
withheld  at  the  pleasure  of  the  donor.  In  this, 
case  the  contributions  are  altogether  of  that 
nature.  The  second  meaning  requires  that  theu 
contributor  should  obtein  no  advantage,  or,  aU 
any  rate,  no  material  and  tangible  return  for  his. 
contribution.  In  this  sense  voluntary  means  the- 
same  thing  as  the  signification  given  to  it  when^ 
we  speak  of  a  voluntary  deed  or  voluntary  bondi 
and  the  like ;  that  is,  a  deed  or  a  bond  executed- 
without  consideration  moving  to  the  grantor.  The- 
Act  seems  to  throw  some  light  upon  the  qaeataom 
whether  this  latter  is  the  meaning  of  the  word! 
"  voluntary  "  in  the  Act.  The  same  section  in: 
which  it  is  used  provides  that  the  society  shalL 
not  give  to  its  members  "  any  dividend,  gift,  divi- 
sion, or  bonus  in  money."  I  have  no  doubt  that- 
the  words  "  in  money  govern  the  whole  of  ihi& 
sentence.  It  is  impossible,  and  would  be  insen- 
sible, to  read  those  words  as  applying  to  bonuse» 
only.  Besides  "dividend"  means  a  share  oC 
money,  and  "division"  contemplates  something: 
like  money  which  can  be  divided.  Therefore  the: 
only  advantage  to  the  membera  which  the  Act- 
prohibite  is  a  money  payment.  The  inference  is,. 
that  any  other  advantage  which  would  promote.- 
fine  arte  may  be  given.  But  apart  from  the  Act- 
the  ordinary  use  of  the  phrase  "  voluntary  oon~ 
tributions  "  is  in  connection  with  institutions  suob 
as  hospitals.  These  are  said  to  be  supported  byi 
voluntary  contributions.  But  in  most  such  caae» 
the  contributor  gete  the  advantage  of  reoommend- 
iug  one  or  more  persons  to  be  in  or  out  patients^ 
according  to  the  amount  of  his  contribution.  No. 
one  ever  supposed  that  this  made  hiscontribuiiom 
less  voluntary.  It  is  voluntary  because  he  mavi 
^ve  or  withhold  it  at  his  pleasoie,  notwithstand- 
mg  that  it  may  make  him  a  governor  of  the' 
hospital  and  entitle  him  to  certain  benefite  im 
that  or  another  character.  Yoluntary  in  suchi 
cases  certainly  is  used  rather  in  the  former  thaoi 
in  the  latter  of  the  two  meanings  suggested.  I 
do  not  think  there  is  in  this  case  a  gift  or  bonus, 
in  money.  The  prize  money  does  not  go  into  the- 
hands  of  the  winner.  It  is  paid  by  the  union  foir 
the  work  of  art  which  he  buys.  Apart  from, 
authority  I  should  think  that  the  society  wa» 
exempted  from  rating  by  the  Act.  In  one  of  thee 
earliest  cases,  Churdiwardeiu  of  Birtningha'M  v. 
Shaw  {itbi  itip.)  in  1849,  Lord  Denman,  C.J.. 
says :  "  It  is,  perhaps,  not  easy  to  determine  whab 
the  Legislature  intended  by  the  word  '  voluntary' 
in  iiaa  combination.  In  several  cases  which  haT» 
come  before  us  different  suggestions  have  been^ 
made,  but  it  has  never  been  necessary  expresshr 
to  decide  the  point.  Upon  consideration  we  think 
that  annual  contributions  will  satisfy  the  condi- 
tion required,  if  they  commence  ci  the  party's  ow& 
choice,  are  so  continued,  and  may  be  withdrawn  ai» 
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pleasoFe,  that  is,  without  Bubjecting'the  party  to 
any  legal  liability  or  forfeiture  beyoud  that  of  f ore- 
going  a  participation  in  the  pleasure  or  profit, 
Maentific,  literary,  or  artistic,  in  respect  of  which 
they  have  been  made.  If  the  contributor  was 
free  to  commence  his  contribution,  and  incurs  no 
l^al  obligation  to  continue  it  when  he  has  once 
eonunenced,  and  upon  ceasing  to  contribute  will 
lose  no  more  than  the  privileges  of  membership 
in  respect  of  which  he  became  a  contributor,  it 
seems  to  ua  that  he  must  be  considered  a  volun- 
tsiy  contributor,  unless  we  add  something  to  the 
idea  of  roluntariness,  which  in  ordinary  Lmguage 
it  does  not  import,  and  that  is  what,  in  fact,  is  done 
by  thoe6  who  contend  that  it  must  be  also  gratui- 
tous and  bring  no  return  of  any  kind  to  the 
oomtribiitor ;  against  the  addition  of  which  parti- 
enlar  qualification  there  is  the  further  reason  that 
theatatfiite  itself  in  the  clause  next  to  be  con- 
sidered provides  for  this  expressly,  and  so  seems 
to  ezclnde  the  notion  of  its  being  previously 
implied.''  In  Beg.  v.  Overaeera  of  manehetter,  in 
1851  (16  Q.  B.  443)  the  Boyal  Manchester  Insti- 
totion  for  the  promotion  of  literature,  science, 
sad  tlie  arts  was  held  exempt  although  its  trust 
deed  ootntained  a  provision  that  in  case  of  dissolu- 
tion the  property  should  be  sold  and  the  proceeds 
dirided  among  the  then  members.  In  Beg.  r. 
GudusU.  in  1851  (16  Q.  B.  472),  a  dub  called  the 
Fortioo  was  held  not  to  be  exempt  because  its 
purposes  were  not  exclusively  science,  literature, 
or  the  fine  arts ;  so  also  in  Beg.  v.  Brandt  (u6t 
dip.)  in  1851.  ia  1854  three  cases  came  before 
the  Ckmrt  of  Queen's  Bench,  in  which  the  same 
tind  of  question  was  raised.  In  one  of  them.  The 
BwMsQ  IntUtution  v.  Veitry  of  8t.  Qilea  (vbi  sup.), 
in  1854,  the  institution  was  held  not  to  be 
exempted  from  rating  because  it  was  not  a  society 
instituted  "  for  the  purposes  of  science,  literature, 
or  the  fine  arte  exclusively."  One  of  the  purposes 
was  the  eetablishment  of  a  reading-room.  But 
Lord  Campbell  said :  "  There  may  be  ground  for 
rnwtending  that  'contribution'  here  does  not 
UMUt  a  voluntary  annual  subscription  or  payment 
of  money  for  value  received  or  expected  to  be 
leoeiTed  oy  the  party  paying,  but  means  a  gift 
made  from  disinterested  motives  for  the  benefit 
of  others.  .  .  .  The  Legislature  may  have 
intended  to  throw  an  additionalburden  on  the  other 
ratepayers  of  the  parish  by  exempting  from  rate- 
aMlity  property  before  rateable  only  where  it  is 
ooeapied  for  the  purposes  of  a  society  supported 
in  ptut  by  charitable  donations,  and  not  by  pay- 
ment* made  with  a  view  to  the  personal  accom- 
modation and  advantagesof  the  members,  although 
tbe  object  of  their  porraits  may  be  the  cultiva- 
tion of  science,  literature,  or  the  fine  arts. 
According  to  this  oonstruction  of  the  statute, 
where  the  society  is  instituted  for  the  purposes  of 
sdenoe,  literature,  or  tbe  fine  arts  exdostvely,  it 
would  still  be  necessary  to  inquire  whether  the 
annnal  voluntary  contributions  by  which  the 
society  is  supported  wholly  or  in  part  are  or  are 
not  merely  the  purchase  money  for  boiefits  to 
which  the  contributors  thereby  entitle  tiiem- 
■ehes."  Lord  Campbell  was  in  this  passage 
stating  the  argument,  it  was  not  the  ground 
of  the  decision.  In  Churehwardena  of  81. 
Amu's,  Wettminster  v.  The  Linmean.  Boeiety 
{ubi  mp.),  in  1854,  it  was  held  that  the  society, 
bong  incorporated  by  charter  for  the  cultiva- 
tion tt  the  scienoe    of    natural    history,  was 


exempt  from    rating,  notwithstanding  that  the> 
fellows  engaged  to  make  annual  payments,  and 
were  liable  to  ejection  for  nonpayment,  and  wer& 
entitled  to  receive  copies  of  the  published  trans- 
aciaons    gratis.      Lord     Campbell    there    said: 
"  Then  is  the  society  maintained  partly  hj  volun- 
tary contributions  ?    I  am  clearly  of  opimon  that 
it  is.    For,  though  the  fellows  are  under  an  obli- 
gation to  pay  while  they    continue  fellows,  the 
payment  is  stiU  voluntary,  seeing  that  the  obliga- 
tion was  incurred  by    a    voluntary  engagement 
from  which  tbe  fellows  are  at  libertv  to  witiidraw^ 
though  I  do  not  say  that  even  if  they  had  no 
longer  the  power  to  withdraw  the  payment  would 
be  uie  less  voluntary."    This  seems  to  show  that' 
in  Lord  Campbell's  opinion  "voluntary"  means 
"  not  compulsory  "  oiuy.    Erie,  J.  said :  "  It  ia 
suggested  that  the  payments  are  not  voluntary 
because  every  fellow  becomes  liable  to  the  pay- 
ment.    But  this  subscinption  is  in  the  nature  of 
a  gift  for  the  purposes  of  science,  nothing  bein^f- 
received  back  for  the  personal  profit  of  the  party 
paying ;  and  it  is  voluntary,  inasmuch  as  a  part^ 
oy  withdrawing  his  name  will  cease  to  pay.    It  i» 
quite  immaterial  in  this  question  whether  a  par^ 
can  simply  cease  to  pay,  or  must  withdraw  hia 
name  before  doing  so."    Crompton,  J.  doubted! 
whether  the  contribution  was  voluntary,  "  whether 
the  statute  is  satisfied  by  the  contributions  being 
voluntary  at  the  time  wnen  the  contributor  first 
undertakes  to  pay,  or  whether  eveir  payment  musk 
be    voluntary."    In    The  Marylelxme    Veairy   v. 
Zoological  Society  (vbi  <ttp.),  in  1854,  the  society 
was  held  not  exempt  because  their  premises  were> 
not  occupied  exclusively  for  purposes  of  science. 
Part  was  used  as  a  flower  garden,  the  public  wera 
admitted,  and  refreshments  and  a  band  were  pro- 
vided.   An  opinion  was  also  intimated  by  two  of 
the  learned   judges    that   the    contributions  of 
members  were  not  voluntary,  because  a  subscriber 
would  look  to  the  amusement  which  he  and  hia 
family  and  friends  whom  he  was  allowed  to  intro- 
duce   would    derive  from   their    access    to  tho 
gardens.  Contributions,saidErle,J.,are  not  volun- 
tary "where  the  intention  is  to  purchase  a  privates 
convenience,  as  is  the  case  I  believe  with  many 
institutions  which  also  embrace  scientific  objects. 
This  view  seems  rather  to  confound  the  wordat 
voluntary  and  exclusively.    In  Liverpool  Libraryi 
V.  Mayor  of  Liver^fool,  in  1860  (vbi  avp.),  the  test, 
whether  contributions  were  voluntary  was  said  to> 
be  that  the  society  could  not  enforce  payment, 
though  ibaj  might  forfeit  the  shares  of  members 
for  nonpayment.    The  books  of  the  library  were' 
ciroulated  among  the  subscribers  and  strangera 
introduced  by  them'  according  to  the  rules.    The 
members'  shares  were  saleable,  and  were  of  some 
value.      The   society   was    held  to  be    exempt. 
Bramwell,  B.  pointed  out  that  societies  within  tli» 
Act  were  not  prohibited  from  making  any  gift, 
unless  it  be  a  gift  in  money,  evident^  meaning- 
that  any  gift  for  the  promotion  of  science,  litera- 
ture, or   art  would  not    render  a  payment  to  a. 
society  formed  for  those  objects  other  than  volun- 
tary.   The  statute  48  &  49  Vict.  c.  51,  whereby  a 
duty  at  the  rate  of    5  per  cent,    was    imposed 
upon  the  annual  value  of    property  vested  in. 
bodies  corporate  or  uninoorporate  which  escap» 
liability  to  probate,  legacy,  or  succession  duty, 
exempts    by    sect.    11,    sub-sect.    6,    "property- 
acquired    by  or    with    funds    voluntarily    con- 
tributed  to    any  body,   corporate^  or   uninoor- 
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porate,  'within  a.  period  of  thirty^  years  imme- 
oiately  preceding."  .  It  was  held  in  the  case 
of  The  New  University  Club  {ubi  sup.)  in  1887, 
that  this  did  not  exempt  property  obtained  by  the 
subscription  to  an  ordinary  London  club,  such 
subscriptions  not  being  mone^  voluntariW-  con- 
tributed within  the  meaning  of  the  Act.  In  that 
case  voluntary  seems  to  have  been  consti-ued  as 
meaning  without  consideration,  and  not  including 
a,  payment  for  value  received  or  to  be  received. 
Under  this  latter  statute.  48  &  49  Yict.  c.  51, 
.sect  11,  the  question  came  before  the  House  of 
Ijords  in  The  Commiationers  of  Inland  Revenue  r. 
Forrest  {ubi  au-p.).  The  House  held  the  society 
exempt.  Lord  Halsbury  dissenting.  Lord 
Halsbui^  treated  the  two  Acts  I  have  referred  to 
as  practically  identical  on  the  question  of  exemp- 
tion, and  considered  that  the  Listitution  of  Civil 
Ei^ineers,  being  "  a  professional  society  founded 
for  the  advantage  and  in  the  interest  of  the  pro- 
fession of  civil  engineers,  supplying  most  valuable 
and  important  means  for  the  training  and  in- 
struction of  that  pi-ofession,  but  for  the  interest 
and  advantage  of  the  members  of  the  institution 
as  members,"  was  not  within  the  exemption. 
Lord  Watson,  on  the  other  hand,  thought  that  the 
two  Aets  differed  so  much  in  their  subject-matter 
and  scope  that  decisions  under  the  former  Act 
were  of  litUe  value  in  construing  the  latter  one. 
The  society  held  meetings'  at  which  papers  on 
engineering  subjects  were  read  and  discussed. 
These  discussions  were  afterwards  printed  and 
copies  sent  to  every  member.  .  In  a  former  case 
<42  L.  T.  Bep.  145 ;  5  Q.  B.  Div.  48)  the  insti- 
tution had  been  held  not  to  be  exempted  under 
6  &  7  Yict.  C.36,  on  the  grounds  that  it  wasnotesta- 
blishedexclusively  for  the  purposes  of  science,  litera- 
ture, or  the  fine  arts.  Lord  Watson  said  that,  in 
order  to  bring  a  society  within  the  statute  6  &  7  Vict, 
c.  36,  "  two  statutory  requisites  must  concur.  The 
society  must  be  one  instituted  exclusively  for 
purposes  of  science,  literature,  or  the  fine  arts,  and 
it  must  also  be  supported  in  whole  or  in  part  by 
«.nTiual  voluntary  contributions.  I  do  not  think, 
he  continued, "  the  Legislature  intended  that  fixed 
yearly  payments  which  individuals  agree  to  make 
in  consideration  of  their  being  admitted  to  a 
society  and  allowed  to  share  in  its  management 
(there  being  a  legal  obligation  to  make  such  pay- 
ments as  long  as  their  membership  continues) 
should  be  regarded  as  voltmtary  contributions 
within  the  meaning  of  the  Act.  But  the  contrary 
was  decided  after  some  hesitation,  and  to  that 
circumstance  the  difficulties  subsequently  en- 
countered in  construing  the  exemption  appear 
to  me  to  have  been  mainly  due."  Lord  Macnaghten 
insisted  upon  the  difference  between  the  two 
statutes,  and  relied  on  Lord  Campbell's  dictum 
which  I  have  quoted,  that  to  bring  a  society  within 
the  exemption  of  the  earlier  Act  it  should  in  some 
degree  partake  of  the  nature  of  a  charitable 
institution,  as  distinguishing  the  provisions  of  the 
two  statutes.  Tliis  was  not  a  decision  upon  the 
statute  we  have  to  consider.  The  remarks  made 
by  Lords  Watson  and  Macnaghten  upon  this 
statute  were  merely  for  the  purpose  of  contrasting 
the  latter  statute,  under  which  they  held  the 
Institution  of  Civil  Engineers  exempt.  Lord 
"Watson's  language  to  the  effect  that  contributions 
under  6  &  7  Vict.  c.  36  are  not  voluntary  where 
members  are  under  a  legal  obligation  to  make 
such  payments  while  their  membership  continues 


does  not  include  the  present  case,  where  thoe  is 
no  such  legal  obligation.  It  also  shows  that  in  his 
opinion  such  an  obligation  was  essential  to  make 
the  payment  other  wan  voluntaiy.  The  various 
dicta  which  I  have  cited  are  not  reooncilable. 
There  is  no  decided  case  which  governs  the  p<<e8eiit 
unless  it  be  The  Churehmardent  of  Birmingham  y. 
Shaw  (ubi  «up),  The  lAverpool  Library  t.  The 
Mayor  of  Liverpool,  and  the  ChurehvMrdent  of 
St.  Anne  x.  The  Linmeam  Society  (ubi  sup.),  in  au 
of  which  the  societies  were  held  to  be  exempt  from 
rating,  although  the  members  did  get  eertain 
positive  and  tcmgible  advantages  by  subscribing. 
But  none  of  the  cases  are  binding  on  tJiis  oom^ 
For  the  reasons  I  have  given  I  think  that  the 
society  should  be  held  to  be  exempt  from  duty. 

Sh  ITH,  L.J.  delivered  the  following  written  judg- 
ment:— I  have  the  misfortune  to  differ  from  my 
Lord  and  Kay,  L.  J.,  and  the  following  is  theconcln- 
sion  I  have  arrived  at.  The  case  raises  once  mors 
the  vexed  question  as  to  what  constitutes  a  society 
instituted  for  the  purposes  of  science,  literature, 
or  the  fine  arts  exdnsivelj,  provided  that  such 
society  be  supported  wholly  or  in  part  by  annual 
voluntary  contributions,  so  as  to  be  exempt  from 
being  rated.  The  point  is,  whether  the  Art  Unira 
of  London,  which  in  my  judgment  obtains  its 
funds  by  means  of  the  inducement  held  out  by  a 
lottery  legalised  for  tiiat  purpose,  is  such  a 
society.  The  Queen's  Bench  Division  (Wright 
and  Collins,  JJ.)  have  held  that  it  is  not,  and 
hence  the  present  appeal.  Upon  reading  sect.  1 
of  the  Act  of  1843  (6  &  7  Vict.  c.  36),  it  is  obrions 
that,  to  bring  a  society  within  tbe  exemption 
contained  therein,  it  must  be  firsUy,  a  society 
instituted  for  the  purpose  of  science,  literature, 
or  tiie  fine  arte,  exclusively ;  secondly,  a,  society 
which  is  supported  wholly  or  in  part  by  annual 
voluntary  contributions ;  thirdly,  a  society  which 
shall  not,  and  by  ite  bye-laws  may  not,  make  any 
dividend,  gift,  division,  or  bonus  in  money  unto  or 
between  any  of  ite  members ;  and'f  ourthly,  a  society 
which  shall  have  obtained  the  prescribed  certificate 
of  a  barrister  or  the  lord  advocate.  If  either  of  these 
requisites  are  wanting,  the  society  is  not  exempt 
from  being  rated  for  the  tonemente  it  possesses. 
In  my  judgment  each  of  these  heads  is  distinct, 
and  must  1^  treated  separately.  The  Art  Union 
of  London  was  established  in  1837,  and  it  appears 
from  ite  charter  of  incorporation  and  bye-laws, 
granted  and  made  in  the  year  1846,  tJaat  the 
society  was  founded  for  the  general  advancement 
of  the  tine  arte  in  the  British  Empire,  and  for 
promoting  a  greater  knowledge  and  love  of  the 
arts  of  design  on  the  part  of  the  public  generally, 
and  for  giving  encouragement  to  artists  beyond 
that  afforded  by  the  patronage  of  individuals,  and 
that  ite  object  was  to  carry  out  such  pnUic  en- 
couragement of  the  fine  arts,  in  good  faith, 
according  to  the  provisions  of  9  &  10  Vict.  c.  48, 
and  not  to  advance  private  or  indiridual  trading, 
gain,  or  profit.  The  Act  of  9  &  10  Vict.  c.  48, 
was  an  Act  passed  to  legalise  the  allotment  and 
distribution  by  chance  of  prizes  by  the  Art  Union 
of  London  amongst  ite  members,  who  otherwise 
would  have  rendered  themselves  liable  to  the  pains 
and  penalties  of  the  Lottery  Acts.  It  appears 
that  the  society  had  raised  100,0002,  which  was  to 
be  allotted  and  distributed  by  chance  as. prises 
amongst  the  members,  on  the  condition  that  the 
sums  so  allotted  and  distributed  should  be  ex- 
pended solely  and  entirely  in  the  purchase  of 
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paintiiigs,  drawings,  sculpture,  or  other  works  of 
art,  and  that  paintings  or  other  works  of  art  had 
also  heen  por^iased,  to  be  in  like  manner  allotted 
and  diatriDuted  by  chance  amongst  the  members 
of  the  society.  Anyone  may  become  a  member  of 
the  society  for  a  year  upon  payment  of  a  sub- 
Kiiption  of  one  guinea.  In  consideration  of  this 
payment  the  member  is  entitled  to  an  engraving 
of  <»e  of  the  original  works  purchased  for  the 
Mciety,  or  a  large  bronze  medal,  or  by  increased 
payment  to  a  bust,  or  vase,  or  statuette,  or  other 
wmk,  and  in  addition  one  chance  in  the  annual 
diatribntion  of  prizes,  which  are  drawn  by  lot. 
Prizes  in  works  of  art  to  large  amounts  in  value 
nay  be  obtained  by  a  successful  drawing  in  this 
lottery.  If  a  member  has  sabsctibed  ten  years  in 
adianee,  he  is  entitled  to  a  porcelain  bust  or  other 
work  of  art  as  a  bonus,  in  addition  to  the  annual 
adrantaees  attached  to  his  subscription ;  and  if  a 
member  has  sabecribed  ten  guineas  in  successive 
yem  without  gaining  a  prize,  he  is  entitled  to  a 
ponxkun  bust  or  otber  work  of  art,  and  this  is 
called  a  consolation  prize.  It  is  stated  in  the 
iUiimi  published  by  the  society  that,  "  over  and 
tkoie  uie  broad  ground  of  the  elevation  of  public 
tnte  and  the  benefits  conferred  on  artists,  the 
eoiuual  wonld  point  out  that,  looking  to  the 
probable  extinction  of  line  engraving  at  no 
aistaiit  period,  there  is  now  an  opporhmity  of 
aMniring  fine  impressions  and  in  many  cases  in- 
Talgable  artists'  proofs  of  important  plates, 
o^Ted  for  the  society  after  the  first  SSngli^ 
pamtera,  the  value  of  which  in  a  few  years  must 
lise  to  many  times  their  present  coat ;  an  oppor- 
tfflity  which  can  never  recur  when  once  the  Art 
Tjimn't  stock  is  exhausted."  These  subscriptdons, 
>^  paying  rent,  taxes,  and  salaries  and  other 
"Wwry  expenses,  and  after  providing  for  a 
"Mene  fund,  are  devoted  to  the  purchase  of 
Pic'wes,  drawings,  enamels,  sculpture,  medals, 
tpgnTuigs,  and  other  works  of  art,  and  no  indi- 
ri(hal  gtft,  division,  or  bonus  in  money  is  made 
^to  or  between  any  of  its  members.  These 
MDg  the  facts,  I  come  to  consider  the  fimt  point, 
»  the  Art  Union  of  London  instituted  for  the 
pnpoee  of  the  fine  arts  exclusively  P  This  is  how 
wi  Watson  puts  it  when  dealing  with  the  point 
*  Me  Ccmmisaioners  of  Inland  Revenvs  v. 
wrert  (yhi  tup.).  He  says :  '"  The  society  must 
le  one  instituted  exclusively  for  the  purpose  of 
"Offlee,  literature,  or  the  fine  arts  .  .  .  It  is  not 
efficient  compliance  with  the  plain  language  of 
'J*  Act  that  a  society  be  established  chiefly  for 
^purpose  of  promoting  science,  literature,  or  the 
6»e  arte.  One  or  Other  of  these  must  bo  its 
exclnaive  object ;  so  that  an  institution  which  also 
Witemplated  some  other,  though  altogether  sub- 
''™»«7  object,  could  not  claim  the  benefit  of  the 
^ption."  I  understand  by  this  that,  if  the 
'^'**  object  be  an  object  distinct  from  and  not 
^nected  with  the  fine  arts,  then  the  society,  even 
"wngh  that  object  be  alt<^*her  subsidiary,  has 
5*t  aa  its  exclusive  object  the  promotion  of  the 
™e  arU.  But,  if  the  other  object  be  onlv  a 
"|«M  to  the  one  end,  i.e.,  as  in  this  case,  a  lottery 
'kereby  to  draw  money  from  the  public  for  the 
pfwnotion  of  the  fine  arts,  then  the  society  has  a 
'"^jai  exclusive  object  and  not  another  object 
wtwdiary  thereto. '  I  find  that  the  society  has 
**  the  object  of  "  giving  encouragement  to 
?™«^  Wond  that  afforded  by  the  patronage  of 
aojTidnala;"  and  this  raises  a  question  similar  to 


that  so  much  debated  in  the  House  of  Lords  in 
The  Commissioners  of  Irdand  Revenue  v.  Forrest 
(»ii  »i*p.),  whether  tiie  object  of  the  society  was 
for  the  benefit  of  individuals  (h:  for  the  promotion 
of  the  fine  arts.    Upon  consideration,  I  think 
that  the  right  conclusion  to  draw  is,  that  the 
object  of  ihe  Art  Union  of  London  is  the  pro- 
motion of  the  fine  arts  exclusively,  though  as 
incidental  to  that  object  the  lottery  is  brought' 
into  play,  and  some  painters  and  artists  are  b^e- 
fited  whose  works  happ«pn  to  be  appreciated ;  and, 
consequently,  the    Ai-t    Union   of    London    has 
established,  within  the  meaning  of  the  Act  of 
1843,  that  it  is  instituted  for  the  purpose  of  the 
fine  arts  exclusively.    I  now  come  to  the  second 
point,  which  has  been  the  source  of  many  deci- 
sions, not  altogether  in  harmony,  as  to  what  is  » 
society  supported  wholly  or  in  part  by  annual 
voluntary  contributions.    It  appears  to  me  im- 
possible to  hold  that  a  society  supported  by  annual 
voluntary  contributions  within  the  meaning  of 
the  Act  is  merely  a  society  in  contradistin^ioix 
to  one  supported  by  annual  compulsory  contribu- 
tions, for  where  is  there  a  society  instituted  for 
the  purposes  of  science,  literature,  or  the  fine  arta 
exoloaivelT,  which  is  supported  wholly  or  in  part 
by  n-imnal  compulsorv  contributions  P     There  i& 
no  sndi  society,  for  all  contributions  to  such  are 
otherwise  than  compulsory ;  and  unless  it  is  to  be 
held  that  a  society  fulfilling  the  first  requirement^ 
that  is,  being  exclusively  tor  the  purposes  of  the 
fine  arts,  necessarily  embraces  evei'y  such  society, 
some  limitation,  as  it  appears  to  me,  must  be 
placed  upon  the  term   "  aimual  voluntary  con- 
tributions."     The  phrase,  it  wiU  be  noticed,  ia 
annual    voluntary      contributions,    not    annual 
voluntary  p^mente.      In  the  case  of  The  New 
University    Club  {ubi  sup.),   where  the  question 
arose  upon  the  words  in  the  Customs  and  Inland. 
Revenue    Act  1885,    "  property  acquired    by  or 
with  funds  voluntarily  contributed,"  I  set   oat> 
and  discussed  the  cases  decided  upon  the  Act  of 
1843,  commencing    with    that    of    The   Church- 
wardens of  Birmingham  v.  Shaw  (ubi  sup.)  in 
184d,  with    the  exception  of  Beg.  v.  Brandt  {ubi 
sup.),  and  J  do  not  propose  to  recapitulate  them, 
here,  for  they  wiU  be  found  at' pages  735  to  738  of 
the  report  of  that  case  in  the  Law  Beports,  mora 
especially  as  Kay,  L. J.  has  deaJt.  with  them  to-day. 
Since  the  judgment  in   The. New   University  Club 
ease  was  d^vered  in  1887,  -  the  Act  of  1843  has 
come  up  for  discussion    for    the    first    time    in. 
the  House  of  Lords  in  the  case  of  The  Commis- 
sioners of  Inland  lievenuie  v.  Forrest  {tAi  «up.),  and 
Lord  Watson    gave  a  definition  of    what    con- 
stitutes A  v<dnntary  oontribation.  He  says :  "  I  do 
not  think  the  L^slature  intended    that  fixed 
yearly  ^jmeata,  which  individuals  agree  to  make 
m  consideration  of  their    being  a£nitted  to  & 
society  and  allowed  to  shafe  in  its  management 
(there  being  a  legal  obligation  to  make  such  pay- 
ments as  long  as  their  membership   continues), 
should  be  ref^trded  as  volontan^   contributions 
within  the  meaning  of  the  Aot.    But  the  contrary 
was  decided  after  some  hesitation" — ^I  anderstana 
this  to  be  the  decision  of  Lord  Denman  in  The 
Churchwardens  of  Birminghamy.  Shaw — "  and  to 
that  cirounutanca  the,  diffioolties    subsequently 
encoimt(a«d  in  constming  the  exemption  appear  to 
me  to  hare  been  mainly  due."     This  definition  of 
Lord  Watson  dearly  embraces  &  subscription  to  a  - 
dub  by  one  of  its  members,  and  shows  that  sud\ 
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«i  snbacription  wotdd  not  be  a  voluntary  contribu- 
tion within  the  meaning  of  the  Act,  and  that  The 
Jfew  University  Club  case  was  rightly  decided. 
LordMacnaghtenin  the  same  case  approved  of  a 
<lefinition  given  by  Lord  Campbell  in  Ths  Buttell 
Ifutitution  T.  The  Veitry  of  Bt.  Oilee  {tibi  sup.), 
viz.:  "The  Legislature  may  have  intended  to 
throw  an  additional  burden  on  the  other  rate- 
payers of  the  parish,  by  exempting  from  rate- 
■ability  property  before  rateable,  only  when 
it  is  occupied  for  the  purposes  of  a  society 
fiupported  in  part  by  charitable  donations,  and 
not  by  payments  made  with  a  view  to  the  per- 
«onal  accommodation  and  advantage  of  the 
members,  although  the  objects  of  their  pursuits 
may  be  the  cultivation  of  science,  literature,  or 
the  fine  arts,  so  that,  to  bring  itself  within  the 
«xemption,  a  society  must  have  no  purpose 
besides  those  specified  in  the  Act,  and  must  also 
sn  some  degree  partake  of  the  character  of  a  chari- 
■table  institation.  On  these  two  conditions  all  the 
•cases  decided  under  the  Act  of  1843  seem  to  have 
turned."  Lord  Halsbury  disapproved  of  this 
definition,  but,  if  it  is  to  applv,  it  also  shows  that 
a  club  subscription,  though  obviously  in  its 
inception  a  voIunta]7,  as  oiBtingnished  from  a 
compulsory,  subscription,  is  not  within  the  Act. 
Whether  it  be  under  the  Act  of  1843,  or 
the  Customs  and  Inland  Revenue  Act  1885, 
the  terms  "annual  voluntary  contributions," 
or  "funds  voluntarily  contributed,"  must  have 
some  limitation  placed  upon  them  other  than 
compulsory  contributions,  for  it  is  not  every  pay- 
ment not  made  imder  compulsion  which  oon- 
fititutes  a  society  supported  "  in  whole  or  in  part 
Iby  annual  voluntary  contributions."  The  question 
is,  what  is  the  limitation,  and  here  is  the  difficulty. 
I  will  not  attempt  an  exhaustive  definition. 
Others  have  done  so,  and  not  with  complete 
isuccesB,  as  will  be  found  upon  reading  the  reports ; 
4>ut  I  will  take  a  concrete  case  to  express  what  is 
my  conception  of  the  term  "  a  society  supported 
in  whole  or  in  part  by  annual  voluntuy  contribu- 
tions." I  take  the  familiar  case  of  the  anrmal 
•contributions  made  to  hospitals,  which  are  sap- 
ported  by  voluntary  contribntioas.  These  appear 
to  me  to  be  the  kind  of  contributions  aimed  at  by 
the  Act.  To  describe  them  I  will  use  the  wordis 
I  find  in  Lord  Campbell's  judgment  in  The 
BusteU  Inetitution  v.  The  Vettry  of  Bt.  Oilee : 
"They  are  not  payments  of  money  for  value 
veceived,  or  expected  to  be  received,  by  the  donor, 
but  are  gifts  made  from  disinterested  motives  for 
the  benefit  of  others."  In  my  judgment,  if  the 
facts  show  that  a  payment  is  macb  to  a  society 
for  value  received  or  expected  to  be  received,  i.e., 
that  the  objectof  the subscriberistoobtcun material 
advantage  to  himself,  then  it  is  not  a  society 
supported  in  whole  or  in  part  by  annual  voluntary 
oontributions  so  as  to  come  within  the  exemption 
in  the  Act :  but,  if  the  contribution  be  made  by 
way  of  gift  from  disinterested  motives  for  the 
l>enefit  of  others,  it  does.  It  is  true  that  in  each 
•case  it  may  be  said  that  the  contributions  are 
voluntary  because  they  are  not  made  under  oom- 
Tulsion;  but  the  distinction  between  the  two  cases 
IS  obvious  and  real,  and  in  my  judinnent  the  above 
is  the  true  meaning  of  the  Act.  I  should 
tiot  myself  think  that  the  object  of  a  sabscriber 
to  a  hospital  supported  by  voluntary  oontribu- 
tions  was  material  advantage  to  himself,  thoush  it 
nay  be  he  gets  an  in-door  or  out-door  ticket  iniioh 


he  may  distribute  to  others  as  he  pleases.  The 
object  of  the  donation  to  the  hospital  is  the  benefit 
of  the  hospital  to  others.  But  it  is  said  that  this 
is  not  the  true  reading,  because  the  third  require- 
ment of  the  Act  enacts  that  the  society  must  be 
one  which  shall  not,  and  by  its  bye-laws  may  not, 
make  any  dividend,  gift,  division,  or  bonus  in 
money  tmto  or  between  anv  of  its  members,  and 
that,  as  only  a  monev  benent  to  a  member  is  pre- 
hibited  in  this  requirement,  any  other  benefit  is 
permitted,  and  consequently  a  subscription  given 
to  a  society  with  the  express  object  oi  obtaining 
material  advantage  to  the  subscriber,  though  not 
in  money,  constitutes  it  a  society  supported  wholly 
or  in  part  by  volunt^r  contributions  within  the 
other  requirement.  With  all  deference  I  do  not 
ftf  ree  in  this.  One  thing  appears  to  me  clear,  viz., 
that  all  contributions  to  societies  instituted  for  the 
pm-pose  of  science,  literature,  or  the  fine  arts  ex- 
clusively are  made  in  one  sense  Voluntarily,  in 
this,  that  they  are  ,not  made  compolsorily,  and  if 
it  be  held  that  the  effect  of  the  third  requirement 
is  to  i<ender  all  contributions  voluntary  oontriba- 
tions  within  the  meaning  of  the  Act  wmch  are  not 
made  with  the  object  of  obtaining  a  return  in 
money,  the  second  requirement  with  reference  to 
the  necessity  of  a  contribution  being  voluntary  so 
that  the  society  may  obtain  the  exemption  is 
wholly  Buperfiuous ;  and  this  leads  me  to  the  con- 
clusion that  this  is  not  the  correct  reading  of  the 
Act.  As  before  stated,  in  my  opinion,  some  limita- 
tion must  be  placed  upon  the  term  "  annual 
voluntary  contributions  "  other  than  the  fact  that 
they  are  not  compulsoir,  and  the  limitation,  in 
my  opinion,  is  that  which  I  hare  endeavoured  to 
express.  I  cannot  bring  myself  to  hold  otherwise 
than  that  the  object  which  prompts  the  sub- 
scribers to  pay  a  guinea  or  more,  as  the  case  may 
be,  to  the  Art  Union  of  London  is  the  hope  and 
expectation  ot  gaining  in  the  legalised  lottery 
what  every  suMcriber  has  an  equal  chance  x 
obtaining,  viz.,  a  prize,  and  the  other  material 
advantages  attachmg  to  the  subscription.  I 
cannot  say  that  these  subscriptions  are  gifts 
made  from  disinterested  motives  for  the  boiefit 
of  others  so  as  to  be  "annual  voluntary  contribu- 
tions "  within  the  meaning  of  the  Act  This  being 
BO,  I  am  of  opinion  that  the  society  fails  to  prove 
the  second  requirement.  For  the  reasons  above 
I  think  that  the  appeal  should  be  dismissed. 

Appeal  aUoteed. 

Solictors  for   the   appellants,  Hopgooda  and 
Doteion. 

Solicitors  for  the  respondents,  B.  H.  and  B. 
Vim  Tromp. 

Friday,  May  25. 
(Before  Lord   Eshkb,   M.B.,    Kat   and 

Shith,  L.JJ.) 
Be  ViTOBiA ;  Ex  parte  Yitoria  (No.  2).  (a) 

APPEAL  IN   BANKS  rPTCT. 

Bankruptcy — Beceiving  order — Act  of  bankrupiei/ 
— Bankruptcy  notice-^Bankruptey  petition  die- 
milled — Second  bankruptcy  notice  xn  reepeet  of 
lame  judgment  debt — Kes  adjudicata — IMoppd 
—Bankruptcy  Act  1883  (46  &  47  Viet.  e.  52),  f.7, 
lub-ieci.  3. 

The  petitioning  ereditori  presented  a  bankruptcy 
(a)  Beportad  bj  J.  H.  WlLLUils,  Eaq.,  BtRlstar.«»-L*w. 
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petitioti,  founded  wpon  non-compliance  teith  the 
term*  of  a  hanJcruptey  notice,  against  the  debtor 
M  Me  County  Court.  At  the  hearing  of  thia 
fttilian  ike  eirenmataneea  under  tohieh  the  judg- 
ment had  been  obtained  were  fully  inquired  into, 
and  tA«  registrar  refused  to  make  a  receiving 
order.  Subsequently  the  debtor  came  ivithin  the 
jtriidietion  of  the  High  Court  in  Bankruptcy, 
aad  the  petitioning  creditor  served  upon  htm  a 
•eemd  bankruptcy  notice  in  respect  of  the  same 
jtijmtnt  debt,  and,  upon  non-compliance  with 
fle  terms  of  that  notice,  presented  a  bankruptcy 
f^iUon  against  him  in  the  High  Court.  At  the 
hearing  of  the  petition  the  whole  matter  was 
ismired  into,  and  the  registrar  made  a  receiving 
mer  against  the  debtor. 
EM  {dismissing  the  appeal),  that  the  petitioning 
endilors  were  not  estopped  from  serving  the 
meond  bankruptcy  notice  or  presenting  the  second 
fdition,  and  that  the  registrar  of  the  High  Court 
eoM  make  a  receiving  order,  inasmuch  as  the 
rtgittrar  of  the  County  Court  only  refused  to  make 
«  neetving  order  in  the  exercise  of  his  discretion 
mder  sect.  7,  sui-seci.  3,  of  the  Bankruptcy  Act 
1883,  and  did  not  and  could  not  decide  anything 
a  to  the  vcdidity  of  the  judgment  debt. 

Appul  of  the  debtor  afj^ainat  a  receiving  order 
aide  by  Mr.  Registrar  Linklater. 
_  Tie  petitioning  creditors,  having  recovered 
judgment  against  the  debtor  for  a  large  amount, 
Mrred  a  hMikmptoT  notice  upon  him  in  respect 
ot  the  judgment  debt.  Upon  non-tximpliance  by 
tte  debtor  with  the  terms  of  that  bankruptcy 
notice,  the  creditors  presented  a  bankraptcj 
Ktition  against   him   in   the  Croydon    County 

rpon  the  hearing  of  the  petition  in  the 
Cwydon  County  Court  the  circumstances  under 
wlricii  the  judgment  had  been  obtained  were  fully 
mratigated,  and  the  registrar  refused  to  make  a 
Mafiiif^  order. 

The  creditors  appealed,  and  the  Divisional 
Court  (Williams  and  Kennedy,  JJ.),  sitting  in 
'wirnptcy,  having  disposed  of  a  preliminary 
otnection  that  the  appeal  was  irregular  by 
^uugin?  the  time  for  appeal,  allowed  tiie  appeal, 
'x^diiig  that  the  registrai-  ought  to  have  made  a 
wcttTing  order. 

Upon  an  appeal  to  the  Court  of  Appeal  by  the 
drotor,  the  decision  of  the  Divisional  Court  was 
•wened  upon  the  ground  that  the  preliminary 
obMction  ought  to  prevail  c70  L.  T.  Eep.  N.  S.  41). 

8ttb«equently  the  debtor  came  to  reside  within 
«•  jnrisdiction  in  bankruptcy  of  the  High  Court, 
*id  the  creditors  served  upon  him  a  new  bank- 
npUiy  noticein  respectof  the  same  judgment  debt. 

Upon  non-com{>Uance  by  the  debtor  with  the 
^>B>i  of  this  notice,  the  creditors  presented  a 
Ittition  in  bankruptcy  against  him  in  the  High 
Court  At  the  hflaring  of  this  petition  the  whole 
"••tter  was  inquired  into,  and  the  registrar  made 
•  nceJTing  order  against  the  debtor. 

The  Bankruptcy  Act  1883  (46  &  47  Vict  o. 
•'IpnmdBs: 

^•°^  1,  Rib-wet.  3.  If  tlie  ootort  is  not  latlafled  with  the 
("Btof  tha  petitioning  orecUtor'i  debt,  or  of  the  oot  of 
~™"l'*oj',  or  of  the  sarvioe  of  the  petition,  or  ia  eatis- 
»W  bj  the  debtor  that  he  is  able  to  pay  bis  debts,  or 
y~1*h«r  raffloient  oaoae  no  order  onght  to  be  made, 
*''*  oontnuij  <^iTOiinB  the  petition. 

^  debtor  appealed. 


Jelf,  Q.C.  and  F.  Cooper  Willis  for  the  appel- 
lant.— The  petitioning  creditors  were  precluded 
from  proceeding    to  obtain    a    receiving    order 

Tlnst  the  debtor  upon  this  judgment,  by  reason 
the  previous  proceedings  in  the  Croydon 
County  Court,  and  the  registrar  ought  not  to 
have  entertained  their  application.  At  the  hear- 
ing of  the  petition  in  the  County  Court, 
the  whole  question  whether  there  was  a  good 
petitioning  creditor's  debt  was  gone  into,  and  that 
question  was  decided  in  favour  of  the  debtor. 
The  creditors  cannot,  by  serving  a  second  bank- 
ruptcy notice  in  respect  of  the  same  judgment 
deot,  reopen  and  fight  over  again  that  question. 
It  has  been  decided  in  a  proceeding  between  these 
same  parties,  that  there  was  not  such  a  debt  as 
would  entitle  the  creditors  to  obtain  a  receiving 
order.  That  decision  binds  the  creditors,  and  the 
question  cannot  be  again  raised  between  the 
same  pai-ties.  The  fact  that  the  subsequent  pro- 
ceedings are  founded  upon  a  new  bankruptcy 
notice  cannot  make  any  difference,  because  the 
judgment  debt  is  the  same,  and  the  same  question 
arises  whether  there  is  a  good  petitioning  creditor's 
debt. 

Finlay,  Q.C.  and  A.  B.  Macklin  for  the  re- 
spondents.— ^The  decision  in  the  County  Conrt 
was  not  to  the  effect  alleged  by  the  appel- 
lant. The  registrar  in  the  County  Court  could 
only  decide  whether  at  that  time  he  thought  that 
he  ought  in  the  exercise  of  his  discretion  to  make 
a  receiving  order.  The  case  of  Ex  parte  Lennox 
(54  L.  T.  Rep.  462 ;  16  Q.  B.  Div.  315),  and 
the  other  cases  upon  the  same  question,  only 
decided  that  the  registrar  can  go  behind  a  judg- 
ment debt  for  the  purpose  of  saying  whether  he 
thinks  a  receiving  order  ought  to  be  made: 
The  registrar  does  not  adjudicate  as  to  the 
validity  of  the  judgment  debt  in  such  a  case,  but 
only  says  whether,  under  all  the  circumstances  of 
the  case,  he  thinks  a  receiving  order  should  be 
made.  He  exercises  the  discretion  which  is  given 
to  him  by  sect,  7,  sub-sect.  2,  of  the  Bankruptcy  Act 
1883.  This  matter,  therefore,  is  not  res  adjudicata, 
and  there  is  no  estoppel. 

Jelf,  Q.C.  did  not  reply. 

Lord  EsHEB,  M.R. — In  this  case  a  bankruptcy 
petition  was  presented  in  the  County  Court  of 
Croydon  by  the  present  petitioning  creditor 
against  the  present  debtor.  By  that  petition  the 
court  was  asked  to  make  a  receiving  order  against 
the  debtor,  but  the  registrar  declined  to  make  a 
receiving  order.  Thereupon  the  petitioning 
creditor,  reiving  upon  the  same  debt,  served 
another  banKruptoy  notice  upon  the  debtor,  who 
had  then  come  within  the  jurisdiction  in  bank- 
ruptcy of  the  High  Conrt.  It  is  admitted  that,  if 
the  petitioning  creditor  was  not  precluded  by 
the  matter  being  res  adjudicata,  the  last  bank- 
ruptcy notice  was  properly  given.  Upon  that 
bankruptcy  notice  tne  petitioning  creditor  pre- 
sented a  bankruptcy  petition  in  the  High  Court, 
alleging  that  the  deotor  was  indebted  to  nim  upon 
a  judgment,  and  had  not  complied  with  the  tei-ms 
of  the  bankruptcy  notice,  and  had  thereby  com- 
mitted an  act  of  rankruptcy.  He  averred  that  he 
came  within  the  rules,  a  judgment  debt  being  due 
to  him,  and  an  act  of  baiucraptcy  having  been 
committed,  and  asked  the  conrt  to  make  a  receiv- 
ing order  against  the  debtor.  It  is  now  said  that 
the  registrar  could  not  entertain  that  application 
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because  the  matter  was  res  adjudicata  between 
the  parties.  It  is  areued  that  it  has  been  decided 
between  the  parties  tnat  there  was  not,  and  is  not 
now,  a  debt  due  to  the  petitioning  creditor,  and 
that  it  was  decided  by  the  registrar  in  the  County 
Court  that  this  debtor  never  owed  any  debt  to  the 
petitioning  creditor.  I  am  of  •pinion,  that,  when 
an  application  is  made  to  a  court  of  bankruptcy, 
and  the  registrar  is  asked  to  make  a  receiving 
order,  he  has  no  jurisdiction  to  determine,  as  an 
adjudication,  that  there  never  was  a  debt  due  to 
the  petitioning  creditor  when  the  debtor  is  a 
judgment  debtor.  The  judgment  stands  good, 
and  is  a  res  adjndieata  as  between  the  petitioning 
creditor  and  the  debtor.  This  is,  therefore,  a 
suggestion  that  there  is  a  re*  adjvdieata  upon  a 
res  adjudicata,  and  that  the  second  ret  adjudicata 
does  away  with  the  first.  That  argument  cannot 
be  maintained.  When  it  is  considered  what  are 
the  powers  of  a  registrar  in  bankruptcy  to  go 
behind  a  judgment,  it  appears  that  he  is  not  to 
adjudicate  whether  the  debt  is  good  or  not.  He 
has  a  discretion,  and  may  go  behind  the  judgment 
and  inquire  into  the  circumstances,  but  he  cannot 
set  it  aside.  To  take  the  strongest  case,  a  case 
where  a  judgment  has  been  obtained  by  fraud ; 
the  Bankruptcy  Act  gives  the  registrar  power  to 
say  that  he  will  not  make  a  receiving  order,  but 
does  not  give  him  authority  to  exercise  the  powers 
of  a  court  of  equity  to  review  the  judgment  and 
set  it  aside,  or  to  do  what  a  jndp^  at  chambers 
might  do,  that  is,  to  stay  execution  or  set  aside 
the  judgment.  The  authority  of  the  registrar 
is  under  the  statute,  and  is  not  a  power  to 
review  or  set  aside  a  judgment.  In  no  case 
can  the  registrar  set  aside  a  judgment;  but 
he  can,  in  the  exercise  of  his  discretion,  refuse 
to  make  a  receiving  order  in  the  case  of  any 
judgment  debt.  That  is  only  a  power  to  say 
that,  although  he  cannot  deal  with  the  judgment 
he  will  not  in  his  discretion  make  a  receiving 
order  against  the  judgment  debtor.  That  is  not 
within  the  doctrine  of  res  adjtidicaia  at  all.  If  it 
is  said  that  there  is  a  res  adjudicata  because  a 
bankruptcy  notice  had  been  previously  given  in 
respect  of  this  judgment  debt,  there  can  oe  a  res 
adjudicata  only  as  to  that  bankruptcy  notice,  but 
not  as  to  anotner  bankruptcy  notice  m  respect  of 
the  judgment  debt  which  still  stands  good.  The 
registrar  might  if  he  liked  have  acted  in  the  same 
way  in  the  second  case  as  the  other  registrar  did 
in  the  first  case.  It  is  said  that  if  this  proceeding 
is  good  it  will  cause  much  inconvenience  and 
hardship.  The  i«medy,  however,  is  easy.  If 
a  petitioning  creditor  who  has  applied  for  a 
receiving  order  goes  on  repeating  his  application 
upon  new  materials,  the  Court  of  Bankruptcy  has 
power  to  say  that  such  a  proceeding  is  contrary  to 
right  and  justice,  and  that  it  will  not  in  the  exer- 
cise of  its  discretion  make  a  receiving  order.  I 
am  of  opinion,  therefore,  that  the  doctrine  of 
res  adjudicata  does  not  apply  in  this  case,  and  that 
the  registrar  had  power  to  make  this  receiving 
order.    The  appeal  must  be  dismissed. 

Kay,  L.J. — On  the  7th  May  Mr.  Registrar 
Linklater  made  a  receiving  order  against  the 
debtor,  because  he  had  not  complied  with  the 
terms  of  a  bankruptcy  notice  which  had  been 
served  upon  him.  A  preliminary  point  has  been 
raised  that  the  registrar  had  no  jurisdiction  to 
make  the  receiving  order  because  there  had 
ah^eady  been  an  a^udication  between  the  parties 


.that  the  judgment  debt,  upon  which  the  bank- 
ruptcy notice  was  founded,  did  not  constitute  a 
debt  upon  which  a  receiving  order  could  be  made 
after  a  bankruptcy  notice.  I  dissent  entirely 
from  that  contention.  Under  the  Bankruptcy 
Act  1883,  all  that  a  registrar  of  a  bankruptcy 
court  has  to  decide  is  whether  he  will  in  the  exer- 
cise of  his  discretion  make  a  receiving  order.  In. 
this  case  the  first  bankruptcy  notice  was  givea 
upon  this  same  judgment  debt,  and  a  petition  was 
presented  upon  fauure  of  the  debtor  to  comply 
with  that  bankruptcy  notice.  The  registrar  of  the- 
Croydon  County  Court,  upon  the  hearing  of  that 
petition,  not  being  satisfied  that  the  judgment 
should  have  been  given  against  the  debtor,  m  the 
exercise  of  his  mscretion  declined  to  make  a 
receiving  order  against  the  debtor.  There  was  an 
appeal  to  the  Divisional  Court,  where  the  judges 
came  to  a  different  condnsion,  and  allowed  the 
appeal.  There  was  then  an  appeal  by  the  debtor 
to  this  court,  and  this  court  held  that  the  appeal 
to  the  Divisional  Court  was  out  of  time  and 
irregular,  and  that  the  decision  of  the  Divisional 
Court  was  therefore  teohnically  wrong.  No 
opiuion  as  to  the  merits  was  expressed  in  this 
court.  There  is,  therefore,  a  decision  of  the  Divi- 
sional Conrt  that  the  receiving  order  ought  to 
have  been  made  in  the  County  Court,  and  it  is  not 
surprising  that  the  judgment  creditor  gave  a  new 
bankruptey  notice,  and  brought  the  matter  for- 
ward a^ain,  and  obtained  a  receiving  order  from 
the  registrar  of  the  High  Court.  Now,  if  the 
creditor  had  a  right  to  take  that  course,  ought  the 
registrar  to  have  refused  to  make  a  receiving- 
order  upon  the  ground  that  the  proceedings  were 
vexatious,  though  not  upon  the  ground  that  the 
matter  was  ret  oMJudicata  ?  In  the  High  Court 
there  was  no  reason  of  that  kind  why  the  re^strar 
should  refuse  to  make  a  receiving  order  in  the 
exercise  of  his  discretion,  because  the  Divisional 
Court  had  disagreed  with  the  decision  of  the 
registrar  of  the  County  Court.  I  am  of  opinion, 
therefore,  that  the  registrar  was  right,  and  that 
the  appeal  must  be  dismissed. 

Smith,  L.J. — This  is  an  appeal  by  the  debtor 
against  a  receiving  order  made  against  him  on 
the  7th  May.  That  receiving  order  was  founded  upon 
a  judgment  recovered  against  the  debtor  in  1893, 
that  judgment,  as  between  the  petitioning  creditor 
and  the  debtor,  remains  standing  and  unim- 
peached.  It  is,  therefore,  impossible  to  say  that 
there  is  not  a  debt  dne  to  the  petitioning  creditor. 
Upon  that  debt  the  receiving  order  has  been  made-' 
The  preliminary  point  has  been  taken  that  the 
registrar  of  the  High  Court  in  Bankruptcy  could 
not  make  a  receiving  order  because  of  the  decision, 
of  the  registrar  of  the  County  Court  on  27tti  March 
1893.  It  it  said  that  by  reason  of  the  decision  in. 
the  County  Court  the  matter  is  res  adjudicata,  and 
that  it  has  been  decided  in  the  Cotinty  Court  that 
there  is  no  good  petitioning  creditor's  debt  to 
support  an  adjudication  in  bankruptcy.  _  llie 
County  Court  has  not  so  decided,  and  had  no  juris- 
diction  to  decide  any  such  question.  The  registrar 
had  no  jurisdiction  to  set  aside  or  interfere  witk 
the  judgment ;  the  whole  authority  of  the  regis- 
trar is  under  sect.  7,  sub-sect.  2  of  the  Bankruptcy 
Act  1883,  which  provides  that  "  if  the  court  is  not 
satisfied  with  tne  proof  of  the  petitioning 
creditor's  debt  ....  or  that  for  other 
sufficient  cause  no  order  ought  to  be  made,'the 
court  may  dismiss  the  petition."    That  gives  the 
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r^^istrar  the  discretion  whether  he  will  make  a 

i«oeiviii^  order  or  not.  As  pointed  out  b^'  Cotton, 

TiJ.,m  Mac  parte  Lennox  (ubitup,),  "the  court  is  not 

bound  to  make  a  receiving  order  even  if  a  debt  is 

estatblished,"  but  has  a  discretion.    All  that  the 

registrar  of  the  County  Court  did  was  to  say  that 

in  Ute  exercise  of  his  discretion  he  would  not  make 

»  icoeirin^  order,  not  being  satisfied  as  to  tlie 

petitioning  creditor's  debt.    That  did  not  at  aH 

amount  to  a  re*  ttdjudicata.  The  appeal  fuls,  and 

mnat  be  dismissed.  j         ,  ■,.  3 

Appeal  aismiseed. 

Solicitor  for  the  apxwllant,  n.  W.  Chrieimas. 
SolicitoTS  for  the  tesx^ndents,  Jenkiru,  Baker, 
and  MaeUin. 


May  10  ami  28. 

(Before  Smith  and  Davkt,  L.JJ.) 

McsuKCB  Bet  v.  Gaj)ban  and  othess.  (a) 

APraAIi  PBOM    THE  QUXBIl's    BKNCH    DIVISION. 

Stalutea   of   LimitaHona — Pertonal  actum— Debt 

due  from  foreign  ambassador — SeeaU  of  ambat- 

mtdor — Aeenuu  of  cause  of  eusium— Statute  of 

Limitations  (21  Jac.  1,  e.  16)— 4  A  5  Anne,  0. 16, 

«.  19 — 7  Anne,  c.  12,  ».  3 — BuUs  of  the  Supreme 

Court,  Order  XI. 

A  writ  cannot  be  issued  against  the  arnbassador  of 

a  foreign  State  accredited  to  the  Sovereign  of 

this  country  while  he  is  so  accredited,  or  while  he 

rrmatns  in  this  country  for  a  reasonable  period 

after  lie  has  presented  his  letters  of  recall,  and 

ike  Statute  of  Limitations  (21  Jac.  1,  c.  16)  does 

uoi  begin  to  run  against  his  creditors  during 

Hudtme. 

The  prveieions  of  Order  XI.,  which  enable  a  plain- 

tif,  with  leave,  to  issue  a  writ  for  service  out  of 

t£e  jurisdiction,  do  not  affect  the  provisions  of 

sect.  19  of  4  A  5  Anne,  e.  16,  which  enable  a 

plaiatiff,  when  a  defendant  is  beyond  the  seas 

when  the  cause  of  action  accrues,  to  bring  his 

action,  after  the  defendant  has  returned,  within 

the  time  limited  by  the  Statute  of  Limitations 

(21  Joe.  1,  «.  16). 

Appeax  of  the  plaintiff  from  the  decision  of  the 

Siriaional    Court  (Wright  and'  Lawrance,  JJ.) 

upon  a  special  case  stated,  before  trial,  under  an 

order  of  the  judge  made  by  consent. 

The  action  was  brought  by  Musurus  Bey,  as 
executor  of  Musurus  Pacha,  to  recover  certain 
bonds,  and  also  a  certain  sum  of  money  from  the 
defendants  as  executors  of  Paul  C}adbaiL 

Uusnnis  Pacha  had  been  for  thirty  years 
ambassador  in  London,  acci-edited  hj  the  Saltan 
«i  Tarkey  to  Her  Majesty  Queen  victoria,  and 
leceived  by  Her  Majesty  as  such.  On  the  7th 
Sec  1885  he  presented  his  letters  of  recall. 
Ahoat  two  months  afterwards,  in  Feb.  1886,  he 
left  England,  having  been  engaged  during  that 
interval  in  winding-up  and  handing  over  his 
official  business  and  in  settling  his  own  a&iirs. 
He  returned  to  Turkey,  and  resided  there  until  his 
death  in  1890. 

For  the  purposes  of  this  case  it  was  admitted 
that,  in  1873,  Musurus  Pacha,  whilst  ambassador 
in  London,  borrowed  the  sum  of  3107Z.  from  Paul 
Gadban  and  William  Watson,  who  were  then 
carrying  on  business  in  partnership,  and  that  this 
debt  was  never  repaid. 

«■)  Baporud  by  J.  H.  Williahs,  £»{.,  Baninar«t>L«r. 


In  1882  Messrs.  Gadban  and  Watson  dissolved 
partnership,  and  it  was  agreed  tiiat  certain  assets^ 
mclnding  this  debt  of  3l07i.,  should  be  realised 
Ln  trust  for  the  partnras  in  equal  shares  as  tenants 
in  common. 

In  Nov.  1891  the  plaintiff,  the  executor  of 
MuBurua  Pacha,  came  to. England  and  employed 
Paul  Gradban  to  collect  certain  bonds  and  other 
moneys  belonging  to  theesUite  of  Musurus  Pacha. 
Paul  Gkidban  died  before  this  action  was  com- 
menoed. 

This  action  was  brought  to  recover  from  jthe 
defendants,  as  executors  of  Paul  Gadban,  the 
bonds  and  money  which  Paul  Gadban  had  col- 
lected during  his  life  pursuant  to  the  instructions 
of  the  plaintiff.  The  action  was  commenced  on 
the  12th  Oct  1892. 

The  defendants  set  up  a  eounter-olaim  as 
executors  of  Paul  Gradbaj).  and  as  assignees  of 
WUliam  Watson  for  the  debt  of  3107Z.  in  respect 
of  the  mone^  lent  to  Musurus  Pacha  in  1873. 
After  the  action  was  commenced,  but  before  the 
oounter-daim  was  pleaded,  Wataon  had  assigned 
the  debt  in  question  to  himself  and  his  co- 
executor. 

The  plaintiff  replied  {inter  alia)  that  the  defen- 
dants' claim  was  barred  by  the  Statute  of  Limita- 
tions ^21  Jac.  1,  c.  16). 

The  Statute  of  Limitations  (21  Jac.  1,  c.  16) 
provides : 

Seot.  3.  And  be  it  further  enacted  that  all  aetions  at 
.  .  .  debt  gronnded  upon  any  lending  or  oontraot 
without  Bpeoialty  .  .  .  shall  be  oommenoed  and 
Bued  within  the  time  and  limitation  hereafter  expressed 
and  not  after,  that  is  to  say  .  .  .  within  six  yean 
next  after  the  oaiue  of  enoh  actiona  or  But,  and  not 
after. 
The  statute  4  &  5  Anne,  c.  16,  provides : 
Seat.  19.  And  be  it  further  enacted  by  the  anthority 
aforesaid,  that  if  any  person  or  persona  against  whom 
there  la  or  shall  be  any  snoh  oaose  or  anit  or  action  for 
seamen's  wages,  or  against  whom  there  shall  be  any 
oanse  of  action  of  trespass,  detinue,  aotiona  sur  trover, 
or  replevin  for  taking  away  goods  or  cattle,  or  of  action 
of  aacount,  or  npon  the  case,  or  of  debt  gronnded 
npon  any  landing  or  oontraot  withont  apeoialty,  of  debt 
for  arrearages  of  rent,  or  assault,  menace,  battery, 
woonding,  and  imprisonment,  or  any  of  them,  be  or 
shall  be,  at  the  time  of  any  sach  canse  of  suit  or  action 
given  or  acctned,  fallen,  or  come  beyond  the  seas ;  that 
then  such  person  or  persons  who  is  or  shall  be  entitled  to 
any  snoh  snit  or  action  shall  be  at  liberty  to  bring  the 
said  actions  against  snoh  person  and  persona,  after  their 
retnm  from  beyond  the  seas,  so  as  they  take  the 
same  after  their  retnm  from  beyond  the  seas,  within 
snoh  times  as  are  respectively  limited  for  the  bringing 
of  the  said  actions  before  by  this  Act,  and  by  the  said 
other  Act  made  in  the  one  and  twentieth  year  of  the 
reign  of  King  James  the  first. 

The  statute  7  Anne,  c.  12,  provides : 
Sect.  8.  And  to  prevent  the  like  insolences  for  the 
fntnre,  be  it  further  declared  by  the  anthority  aforesaid, 
that  all  writs  and  processes  that  shall  at  any  time  here- 
after be  sued  forth  or  proaecnted,  whereby  the  person  of 
any  ambassador,  or  oUier  public  minister  of  any  foreign 
prince  or  state  anthorised,  and  reoelved  as  such  by  Her 
Majesty,  her  heirs  or  snccessora,  or  the  domaatio  or 
domestic  aervant  of  any  anch  ambassador,  or  other  publio 
minister,  may  be  arrested  or  imprisoned,  or  hia  or  their 
goods  or  chattels  may  be  distrained,  seised,  or  attached, 
shall  be  deemed  and  adjudged  to  be  utterly  null  and  void 
to  all  intents,  constructions,  and  purposes  whatsoever. 

Upon  the  argument  of  the  special  case  the  Divi- 
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nonal  Court  (Lawraace  and  Wright,  JJ.)  decided 
ihat  the  oonnter-claim  waa  not  barred  by  the 
Statute  of  Limitations,  and  gave  no  judgment 
upon  an  objection  that  tba  cLum  of  the  defen- 
dants could  not  be  raised  hj  iraj  ot  counter- 
claim. 

The  plaintiff  appealed. 

PoUard  for  the  appellant. — ^Tbe  defendants  can- 
not make  this  claim  by  way  of  counter-claim  in 
this  action ;  the  debt  was  due  to  Messrs.  Gadban 
and  Watoon,  and  this  action  is  against  the  defen- 
dants only  as  executors  of  Gradban.  [Davet, 
L.J.  referred  to  Hodion  t.  Moehi.  38  L.  T.  Rep. 
635;  8  Ch.  Div.  669.1  The  Statute  of  Limi- 
tations  (21  Jac.  1,  o.  16)  is  a  bar  to  the  defen- 
dants' claim.  The  statute  began  to  ran  while  the 
ambassador  was  in  England,  because  the  writ 
might  then  have  been  issued  against  him,  although 
it  could  not  be  served.  Such  a  writ  might  have 
been  served  after  he  presented  his  letters  of  recall 
and  before  he  left  England.  The  writ,  after  it 
had  been  issued,  might  have  been  i-enewed  from 
time  to  time  so  aa  to  prevent  the  statute  from  run- 
ning. This  point  did  not  arise  in  ilagdalena 
Steatn  Naviaation  Company  v.  Martin  (2  E.  &  E. 
94),  for  in  that  case  the  writ  had  been  actually 
served,  and  the  dedsion  was  that  the  writ  could 
not  properly  be  served,  and  not  that  it  could  not 
be  issued.  If  that  case  did  decide  that  the  writ 
could  not  be  issued,  it  would  be  quite  inconsistent 
with  the  judgments  in  Taylor  v.  Best  (14  G.  B. 
487).  [Davbt,  L.J.  referred  to  OUidstone  v. 
Miuvinu  Bey,  1  H.  &  M.  495.]  During  the  time 
that  the  ambassador  remained  in  this  country 
after  he  had  presented  his  letters  of  i-ecall  he 
oonld  have  been  sued,  and  therefore  the  statute 
would  run  at  any  rate  from  that  time.  After  the 
ambassador  left  this  country  he  could  have  been 
proceeded  against  by  a  writ  issued  for  service 
abroad  under  Order  XL  The  statute  of  4  &  5 
Anne,  o.  16,  s.  19,  is  in  effect  superseded  by  the 
provisions  of  Order  XL,  which  now  enable  a 
creditor  to  issue  a  writ  against  a  person  who  is 
beyond  the  seas. 

Lawton  WoUoti,  Q.O.  and  O.  P.  MciedoneU  for 
the  respondents. — The  plaintiff  is  precluded  from 
raising  the  point  as  to  the  counter-claim  being 
maintainable  in  this  action,  by  reason  of  the  order 
made  by  consent  at  chambers.  All  the  necessary 
parties  are  parties  to  the  action,  and  therefore 
there  can  be  no  objection  on  that  ground.  While 
Mnsums  Pacha  was  ambassador  the  Statute  of 
Limitations  did  not  run  because  there  was  no 
person  who  could  be  sued,  and  therefore  no  cause 
of  action  within  the  statute : 

Douglcu  V.  Forrest,  4  Bing.  686. 

An  ambassador  cannot  be  sued  at  all ;  and,  after 
he  has  presented  his  letters  of  recall,  the  same 
privilege  continues  for  a  reasonable  time : 

ilagddlena  Steam  Navigation  Company  v,  Martin, 

2  E.  *  E.  94 ; 
Marshall  v.  Critico,  9  East,  447. 

When  MuBurus  Pacha  left  this  country  the 
statute  did  not  run,  because  of  the  provisions  of 
sect.  19  of  4  &  6  Anne,  c.  16.  The  provisions  of 
sect.  19  of  4  &  5  Anne,  c.  16,  have  not  been  in  any 
way  affected  by  the  Order  XL  A  creditor  is  not 
obuged  to  proceed  under  Order  XI.  when  his 
debtor  is  beyond  the  seas,  but  may  wait  until  he 
retnms. 


PoUard,  in  reply,  referred  to 

IFtldtn;  V.  Bean,  64  L.  T.  Bep.  41  ;  (1891)  1  Q.  B, 

Cur.  adv.  vitU. 

May  28. — The  following  judgments  were  read : 

Smith,  L.J. — This  is  an  appeal  from  the  judg- 
ment of  my  brothers  Lawrance  and  Wright,  JJ.,. 
who  held  that  the  executor  of  Musnrus  Pacha  could 
not  set  up  the  Statute  of  Limitations  in  answer 
to  a  claim  made  against  him  by  Messrs.  Gadbao. 
and  Watson  for  money  lent  by  them  to  his  testa- 
tor nearly  twenty  years  ago — viz.,  in  the  year 
1873.  M!usums  Pacna  for  some  thirty  years  prior 
to  7th  Dec.  1885,  on  which  day  he  presented  his 
letters  of  recall,  was  ambassador  in  London 
accredited  by  the  Sultan  of  Turkey  to,  and 
received  by.  Her  Majesty  as  such.  He  left 
England  two  months  afterwards — viz.,  in  Feb. 
1886,  having  been  engaged  during  that  interval  in 
winding  up  and  handing  over  his  official  business 
and  settling  his  own  SLffairs.  He  then  returned 
to  Turkey,  where  he  resided  until  his  death  ia 
1890,  having  appointed  the  plaintiff  his  executor. 
It  must  be  taken  for  the  purpoeee  of  this  case  that 
in  the  ^ear  1873  Musurus  Pacha,  whilst  ambas- 
sador in  London,  borrowed  of  Messrs.  Gadban 
and  Wutson,  who  were  then  trading  in  partner- 
ship, the  sum  of  31072.,  and  that  this  debt  baa 
never  been  repaid.  After  the  death  of  Musoms 
Pacha,  his  executor,  in  the  month  of  Nov.  1891, 
came  to  tlils  country  and  engaged  Mr.  Gktdban  to 
collect  certain  bonds  of  the  nominal  value  of 
28,000{.  and  other  moneys  belonging  to  the  estate 
of  his  testator,  and  this  acition  is  brought,  the 
writ  being  issued  on  12th  Oct.  1892,  to  recover 
from  Mr.  Gkidban's  executors  these  bonds  and 
moneys  which  Mr.  Gtadban  had  collected  in  his 
lifetime  pursuant  to  his  agreement  with  the 
plaintiff.  Mr.  Gradban's  executors  do  not  dispute 
that  thev  are  in  possession  of  these  bonds  and 
moneys,  out  they  assert  that  they  are,  as  against 
the  plaintiff,  who,  as  executor,  is  suing  them  in 
this  country,  entitled  to  be  paid  the  3107  ^  lent  in 
1873,  and  which  is  stiU  unpaid,  and  the  realpoint 
in  this  case  is  whether  this  debt  of  Musurus  Pacha 
is  or  is  not  barred  by  the  Statute  of  Limitations- 
It  is  true  that  the  executors  of  Mr.  Gadban,  of 
whom  Mr.  Watson  is  one,  have  set  up  this  claim, 
by  way  of  counter-claim  dated  7tb  Dec.  1892,  and 
Mr.  Pollard  raised  a  technical  point  as  to  whether 
this  claim  is  the  subject-matter  of  counter-claim, 
the  action  being  against  the  executors  of  Mr. 
Gadban,  and  the  counter-claim  being  by  Mr.  Gad- 
ban's  executors  and  Mr.  Watson ;  but,  considering 
what  is  the  real  dispute  between  the  parties,  it 
does  not  appear  to  me  material,  except  possibly  as 
to  costs  in  this  peculiarly  conducted  case,  wheuier 
the  claim  to  the  31072.  is  raised  by  connter-claint 
or  independent  ci-oss- action,  for  that  this  last 
would  he  cannot  be  doubted,  apart  from  the  real  ' 
point  which  arises  under  the  Statute  of  Limita- 
tions. Seeing  what  occurred  upon  the  consent-  ■ 
order  at  chambers  on  28th  Feb.  1893,  the  object'  ! 
being  to  get  this  point  under  the  statute  deter-  ' 
mined  be»>re  the  lx)nds  and  money  leave  this  ' 
country,  the  form  of  the  special  case  originalir  | 
drafted  by  agreement  of  the  parties  and  argaea  I 
upon  in  the  court  below,  the  fact  that  Mr.  Watoon  | 
haa  absolutely  assigned  to  the  executors  of  Mr. 
Gadban  his  interest  in  the  31071.,  .-md  that  n» 
judgment  haa  been  given  upon  this  technicality 
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bj  the  Queen's  Bench  Division,  thongh  for  some 
RMon  leave  waa  girem  to  amend  tbe  special  case 
«o  that  it  mi^ht  come  up  to  this  conrt  amended, 
hut  -with  no  judgrment  given  thereon,  it  would,  in 
mj  opinion,  be  most  unjust  now  to  give  effect  to 
tiui  point  even  if  it  existed,  and  this  court  bad 
jniadiction  to  decide  upon  an  amended  special 
tue  upon  which  no  judgment  has  been  given  in 
the  eoiut  below.  I  therefore  refuse  to  entertain 
it  It  cannot  be  disputed,  as  this  debt  of  31072. 
■fu  contraicted  in  this  country  in  1873,  and  as  the 
pnent  claim  to  be  paid  it  (whether  raised  by 
«omter-ciaim  or  independent  cross-action  is 
imnaterial)  was  not  raised  till  Deo.  1892,  that 
prima  facie  the  Statute  of  Limitations  is  an 
tuwer,  for  the  six  years  would  have  run  out  in 
1879;  bat  this  is  an  exceptional  case,  and  it  is 
aid  that  as  Messrs.  Gradban  and  Watson  had  no 
wm  of  action  against  Musums  Pacha,  for  the 
aMMj  lent  in  1873,  before  he  left  this  country  m 
Fell.  1886 — for  until  then  he  was  not  capabte  of 
lemg  saed  in  the  courts  of  this  country,  he  being 
Aimhassador  thereto — and  as  since  tnen  he  has 
ontiinionsly  lived  beyond  seas,  the  Statute  of 
UnHations  did  not  begin  to  run  until  his  execa- 
(or  took  proceedings  in  this  country.  Mr. 
Foflard,  who  argued  this  case  for  the  plaintiff,  the 
«iBcntor  of  the  ambassador,  with  his  weU-known 
ability,  having  strenuously  urged  the  technical 
pant  nused  in  the  amended  special  case,  pro- 
ceeded to  minimise  as  best  he  could  the  recognised 
pririleKes  and  immunities  of  an  ambassador 
amediied  to  this  countiy.  He  did  not  assert, 
for  thig  would  have  been  useless,  that  Musunui 
^u^  could  have  been  effectively  sued  during  the 
{Hud  he  was  de  facto  ambassador  in  London,  for 
the  cue  of  the  Magdalena  Steam  Navigation 
Om^ny  v.  Martin  (ubi  tup.),  which  has  never 
*iiKe  been  doubted,  settled  that  he  could  not,  for 
^iragthat  period  he  was  exempt  from  the  juris- 
^etion  of  the  courts  of  this  country.  He  said, 
kiverer,  and  in  this  I  agree,  that  no  case  had 
Ktoally  decided  that  a  wnt  could  not  be  sued  out 
(phut  an  ambassador  if  it  were  not  served,  and 
)»  awerted  that  this  unserved  writ,  as  I  will  call 
it.  might  have  been  sued  out  prior  to  1879  by 
Jlesws.  Gadban  and  Watson  and  kept  alive  by 
coiewil  every  six  months  until  Musums  Pacha 
«eued  to  be  ambassador  and  became  a  private 
gentleman  in  1886,  and  that  the  Statute  of  Limi- 
tationg  began  to  run  from  the  date  when  this  un- 
Mrved  writ  might  have  been  sued  out,  which 
<!()n>titated  a  cause  of  action  which  was  long 
prior  to  rix  years  before  the  making  of  the  pre- 
■otclaim.  He  also  argued,  if  wrong  as  to  tins. 
Mat  Mnsnms  Pacha  could  have  T)e«n  effec- 
^^  sued  to  judgment  br  suing  out  and  serving 
*wnt  upon  him  during  the  two  months  between 
«»  7th  Deo.  1886  and  Feb.  1886,  whilst  he  was 
■■■aUng  ready  to  leave  this  country,  and  that  a 
^■OK  oC  action  arose  then  which  was  also  more 
™«n  «x  years  prior  to  the  present  claim.  And, 
■rtly,  he  said,  even  if  wrong  upon  both  these 
P^ts  and  no  cause  of  action  arose  until  after 
MMnma  Pacha  had  left  this  countnr  in  Feb.  1886, 
'^«of  action  arose  then,  for  Musurus  Pacha 
WW  his  return  to  Turkey  might  have  been  sued 
■7  Meggrs.  Gadban  and  Watson  by  means  of 
™e  procedure  which  permits  notice  of  a  writ  to 
•S'*^  ^^""^  *  foreigner  resident  out  of  the 
f™™!**®  for  breach  of  a  contract  to  be  per- 
"naedwithm  it  (Order  XI.),  and  that  the  cause 


of  action  therefore  arose  in  Feb.  1886,  which  was 
more  than  six  years  before  the  present  claim,  so 
that  whichever  way  it  was  taken,  he  said,  a  cause 
of  action  had  arisen  to  Messrs.  Gadban  and 
Watson  more  than  six  yeai's  before  they  set  up 
their  claim  to  the  31072.  in  1892,  and,  therefore,  it 
was  statute  barred.  There  are  three  statutes 
applicable  to  this  case — the  21  Jac.  1,  c.  16,  s.  3, 
vrhich  enacts  that  all  actions  ehaJl  be  commenced 
and  sued  within  six  years  after  the  cause  of  action, 
and  not  after,  with  an  exception  in  sect.  7,  that 
plaintiffs,  if  beyond  the  seas,  may  bring  such 
actions  within  six  years  after  their  return;  the 
4  &  5  Anne,  o.  16,  s.  19,  whidi  enacts  that  if  defen- 
dants  are  beyond  seas  at  the  time  of  the  accrual 
of  the  causes  of  action  plaintiffs  shall  be  at 
liberty  to  bring  such  actions  within  six  years 
after  the  defendant's  return  from  beyond  seas ; 
and,  lastly,  the  7  Anne,  c.  12,  which  by  sect.  3 
declares  "  that  all  writs  and  processes  that  shall  at 
any  time  hereafter  be  sued  forth  or  prosecuted 
whereby  the  person  of  an  ambassador  .  .  . 
authorised  and  received  as  such  by  Her  Majesty, 
her  hieirs,  or  successors  .  .  .  may  be  arrested 
and  imprisoned  or  his  g^oods  or  chattels  may  be 
distrained,  seized,  or  attached,  shall  be  deemed 
and  adjudged  to  be  utterly  null  and  void  to  all 
intents,  constructions,  and  purposes  whatsoever." 
The  writs  and  processes  mentioned  in  the  Act  are 
not  confined  to  such  as  directly  touch  the  person 
or  goods  of  an  ambassador,  but  extend  to  such  as 
in  their  usual  consequences  would  have  this  effect, 
as  was  held  in  the  case  of  Magdalena  Steam 
Navigation  Company  v.  Martin  {ubi  tup.).  The 
case  of  the  Magdalena  Steam  Navigation  Com- 
pany V.  Martin  renders  it  unnecessary  to  resort  to 
text  writers  and  other  cases  prior  thereto,  for  it 
lays  down  in  clear  and  unambiguous  language 
the  principles  upon  which  an  amoassador  is  free 
from  being  impleaded  in  the  courts  of  this 
country.  Lord  Campbell,  in  delivering  the  oon- 
sidei'ed  judgment  of  the  Court  of  Queen's  Bench, 
which  consisted  of  himself,  Wightman,  Erie,  and 
Crompton,  J  J.,  used  this  language :  "  An  ambas- 
sador owes  not  even  temporary  allegiance  to  the 
Sovei-eign  to  whom  he  is  accredited,  and  he  has  at 
least  as  great  pri  vi  leges  from  suits  as  the  Sovereign 
whom  he  represents.  He  is  not  even  supposed  to 
live  within  the  territory  of  the  Sovereign  to  whom 
he  is  accredited,  and  if  he  has  done  nothing  to 
forfeit  or  to  waive  his  privilege,  he  is  for  all 
judicial  purposes  supposed  still  to  be  in  his  own 
country."  These  being  the  principles  upon  which 
an  ambassador  is  independent  of  the  civil  juris- 
diction of  the  country  to  which  he  is  sent,  in  my 
judgment  it  is  clearly  inconsistent  with  them  to 
hold  that  an  ambassador  who  has  at  least  as  great 
privileges  from  suits  as  the  Sovereign  whom  he 
represents,  can,  even  apart  from  7  Anne,  c.  12, 
have  a  writ  sued  out  a«iinat  him  commanding 
him  in  the  name  of  Her  Majesty  to  appear  in  her 
courts  to  answer  the  claim  of  one  of  her  subjects, 
even  although  such  writ  is  not  to  be  served. 
Moreover,  wnat  jurisdiction  is  there  to  sue  out 
a  writ  in  the  form  of  a  writ  for  sorvice  in  this 
country  against  a  Turk  resident  in  Turkey,  or  to 
serve  such  a  writ  upon  a  Tm-k  in  Turkey?  And  yet 
this  was  and  is  the  true  legal  position  of  Musurus 
Pacha  from  the  date  he  first  became  ambassador 
in  London  till  he  died  in  Turkey,  in  1890.  If, 
however,  such  a  writ  were  sued  out,  in  my  judg- 
ment it  could  not  be  renewed  from  siiLmonths  to 
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six  months  aa  proposed  in  this  case,  for  such  a 
renewal  is  only  to  be  had  "  when  the  court  or  jud^ 
is  satisfied  that  reasonable  efforts  have  been  made 
to  serve  the  defendant,  or  for  other  good  reason  " 
(Order  VIII.,  r.  1).  This  order  clearly  con- 
templates the  case  where  there  is  a  defendant 
capable  of  being  sued  and  served  when  the  writ  is 
issued,  but  who  cannot  be  found,  or  there  is  some 
other  good  reason  for  the  renewal  of  such  a  writ, 
and  it  does  not  apply  to  a  case  like  the  present, 
where  there  is  no  such  defendant  at  all  when  the 
writ  is  sued  out.  In  my  opinion,  when  the  court 
or  juc^  ascertained  that  the  writ  which  they  or 
he  were  asked  to  renew  had  been  sued  out  against 
an  ambassador  at  the  time  accredited  to  this 
country,  their  duty  would  be  to  refuse  the  applica- 
tion for  renewal,  and  to  hold  that  the  writ,  as  in 
my  judgment  it  was,  had  been  improvidently 
issued.  I  am  aware  that  it  may  be  said  that  this 
view  would  work  a  hardship  upon  a  creditor  of  an 
ambassador,  for  he  would  be  unable  to  prevent  the 
Statute  of  Limitations  from  running  whilst  the 
ambassador  is  accredited  to  this  oountiy,  and  that 
therefore  there  would  be "  good  reason "  for 
granting  the  renewal ;  but  in  my  opinion  the  true 
answer  is  given  by  Lord  Campbell  in  the  above- 
named  case  that  "  those  who  cannot  safely  tmst 
to  the  honour  of  an  ambassador  in  supplying  him 
with  what  he  wants,  may  refuse  to  deal  with  him 
without  a  surety  who  may  be  sued,  and  recourse  is 
always  open  of  making  a  complaint  to  the  Govern- 
ment by  which  the  ambassador  is  accredited." 
For  these  reasons,  in  my  judgment,  it  is  not 
competent  either  to  sue  out  a  writ,  even  though 
it  is  not  to  be  served,  or  to  rene^  it  against  an 
ambassador,  and  that,  therefore,  Messrs.  Gadban 
and  Watson  had  no  cause  of  action  against 
Musurus  Pacha  prior  to  7th  Dec.  1885,  when  he 
presented  his  letters  of  recall.  But  there  is 
another  ground  which  is  also  fatal  to  this  conten- 
tion of  the  plaintiffs.  It  has  been  held  that  as  on 
the  one  hand  there  cannot  be  a  cause  of  action 
within  the  meaning  of  the  statute  of  James,  from 
which  the  six  years  will  commence  to  run,  unless 
there  be  a  person  in  existence  capable  of  suing 
(JIfurray  v.  East  India  Company,  5  B.  &  A.  204), 
so,  on  the  other  hand,  there  can  be  no  such  cause  of 
action  until  thei'e  is  somebody  who  can  be  sued 
(Douglas  v.  Forrest  (ubi  sup.).  "  Cause  of  action," 
says  Best,  C.J.,  "  is  the  right  to  prosecute  an 
action  with  effect ;  no  one  has  a  complete  cause  of 
action  until  there  is  somebody  that  he  can  sue." 
As  Messrs.  Gadban  and  Watson  had  no  such 
person — at  any  rate,  down  to  7th  Dec.  1885,  the 
statute  had  not  commenced  to  run  before  that 
date.  As  to  the  second  point — viz.,  that  Messrs. 
Gadban  and  Watson  had  an  effective  cause  of 
action  against  Musurus  Pacha  during  the  two 
months  between  December  1885  and  Febixiaiy 
1886 — in  my  judgment  it  was  decided  in  the 
Magdalena  Steam  Navigation  Company  v.  Martin 
that  this  is  not  so.  It  was  there  held  that  there 
could  be  no  execution  against  an  ambassador  while 
he  is  accredited,  nor  even  when  he  is  recalled,  if 
be  only  remains  a  reasonable  time  in  this  countiy 
after  his  recall,  and  that  is  precisely  what  Musurus 
Pacha  did  in  the  present  case.  During  those  two 
months  Musurus  Pacha  was  in  the  same  position 
as  he  was  in  before  his  recall,  as  to  immunity 
from  being  sued.  It  has  been  said  that  this  was 
obiter.  I  do  not  think  so  ;  but,  even  if  it  be,  in 
my  judgment,  considering  the  position   of   an 


ambassador,  it  is  good  law  and  sound  sense.  This 
point  therefore  fails  the  plaintiff.  I  now 
oome  to  consider  the  last  point.  It  cannot,  I 
think,  be  doubted  that  the  Queen's  Bench  Divimon 
correctly  held  that  the  4  &  5  Anne,  c.  16,  s.  19, 
which  suspended  the  running  of  the  Statute  of 
Limitations  if  the  cause  of  action  accrued  whilst 
the  defendant  was  beyond  seas  till  he  returns,  is 
an  enactment  passed  in  favour  of  plaintiffs,  as  in- 
deed is  sect,  7  of  the  statute  of  James,  though  now 
restricted  by  sect.  10  of  the  Mercantile  Law 
Amendment  Act  1856.  It  is,  in  my  judgment, 
impossible  to  hold  that  a  rule  of  practice  and 
procedure,  which  Order  XI.  is,  repeals  the  pro- 
visions of  a  statute.  By  the  4  &  5  Anne,  c.  16, 
s.  19,  plaintiffs  in  the  position  of  Messrs.  Gradban 
and  Watson  are  to  have  six  years  in  which,  after 
their  debtor's  return  from  beypnd  seas,  to 
prosecute  their  claims.  If  Order  XI.  is  to  be  read 
as  repealing  the  statute,  in  my  judgment  it  must 
at  the  same  time  be  held  to  be  uMra  vires ;  bat 
the  truth  is  that  this  order  does  nothing  of  the 
kind.  It  gives  the  court  or  a  judge  in  its  or  his 
discretion  power  to  allow  service  of  a  writ  of 
summons  or  notice  of  a  writ  out  of  the  jurisdiction 
in  certain  specified  cases ;  but  this  rule  in  no  way 
conflicts  with  the  statute,  which  enacts  that  if  a 
cause  of  action  accrues  against  a  person  beyond 
seas  the  plaintiff  shall  have  six  years  within  which 
to  bring  nis  action  alter  the  defendant's  retnn. 
The  rule  has  nothing  whatever  to  do  with  the 
privilege  conferred  by  the  4  &  5  Anne,  c.  16,  s.  19, 
upon  plaintiffs.  In  the  case  of  Wilding  v.  Bean 
(ubi  tup.),  which  was  cited,  the  court  ivere  not 
dealing  with  a  case  like  the  present,  and  the 
dictum  of  the  Master  of  the  Rolls,  reported  in 
64  L.  T.  Bep.,  at  p.  41,  does  not  appear  in 
the  Law  Reports,  but  even  if  it  did  it  is  not  applic- 
able to  the  present  case.  For  these  reasons  the 
last  point  also  fails  the  plaintiff.  The  Queen's 
Bench  Division  were,  in  my  judgment,  right  when 
they  held  that  the  plaintiff  co^d  not  set  up  the 
Statute  of  Limitations  to  the  claim  of  Messrs. 
Gadban  and  Watson,  and  that  this  appeal  must  be 
dismissed,  with  costs. 

Davkt,  L.J.  read  the  following  judgment : — In 
this  action  the  plaintiff,  who  is  the  executor  of 
Musurus  Pacha,  sues  to  recover  from  the  de- 
fendants, who  are  the  executors  of  Paul  Gadban, 
certain  bonds  deposited  with  their  testator,  and  a 
sum  of  money  due  from  them  in  respect  thereof. 
The  plaintiff  s  cause  of  action  is  admitted,  and 
under  the  consent  order  of  Kennedy,  J.,  of 
28th  Feb.  1893,  the  bonds  and  sum  of  money  have 
been  brought  into  court  "  to  abide  further  order 
bv  judge  at  trial  of  counter-claim."  The  order 
also  contains  the  following:  "Defendants  consent 
also  that  judgment  is  to  be  entered  for  the 
plaintiff  in  the  action  for  the  delivery  to  him  of 
the  said  bonds  and  1582.  15«.  lOd.  and  costs ;  but 
on  condition  that  the  bonds  and  money  in  court 
shall  be  applied,  so  far  as  may  be  necessary, 
towards  the  satisfaction  of  such  judgment  (if  any) 
as  the  defendants  may  recover  on  the  said 
counter-claim."  The  defendants  counter-claim 
for  81072.,  moneys  alleged  to  have  been  ad- 
vanced by  Paul  Gadban  and  William  Watson, 
formerly  trading  in  copartnership,  to  the  plaintifTs 
testator  in  and  prior  to  the  year  1873 ;  in  defence 
to  which  the  plaintiff  relies  on  tbe  Statute  of 
Limitations.  The  principal  question  which  has 
been  argned  before  us  is  whether  the  debt  claimed 
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b  baired  bj  the  statnte.  Bat  the  plaintiff  has 
ilao  i«lied  1>efore  as  on  a  technical  defence.  His 
eonoBel  saye  that  the  alleged  debt  cannot 
'be  cLtimed  Dy  way  of  counter-claim  in  this  action, 
tnd  that  the  counter-claim  ought  to  be  stmck  out. 
It  will  be  convenient  to  deal  with  this  point  first. 
It  las  been  raised  bj  amendment  of  the  special 
«Me  after  the  judgment  of  the  Divisional  Court. 
The  point  was  not  argued  before  that  court,  and 
thekamed  judges  gave  no  judgment  upon  i<^  and 
I  must  concur  with  m  j  learned  brother's  protest 
•gainst  a  point  being  brought  before  tJiis  court  in 
tfe  fint  iostanoe  in  this  way.  As,  however,  it  has 
been  aigoed,  I  will  express  my  opinion  on  it.  The 
debt  was  originally  due  to  Gradban  and  Watson  as 
«ap(titnerg,  and  as  Gadban  is  dead  and  Watson 
mrrrree,  it  is  now  due  in  law  to  the  latter  as  sur- 
TiTinf;  partner.  Watson  is  one  of  the  executors 
«(  Oikiban,  and  is  a  defendant  in  that  character. 
The  partnership  was  dissolved  on  Slst  Dec.  1882, 
<n  terms  which  ara  contained  in  a  deed  of  8th  Jan. 
1883,  one  of  which  was  that  certain  scheduled 
Meta  (including  this  debt)  shall  be  realised  under 
ike  joint  direction  and  control  of  the  late  partners 
M  tnut  for  them  in  equal  shares  as  tenants  in 
vamrn.  Gadban's  executors,  therefore,  are 
IxK&wtUy  entitled  to  one  moiety  of  the 
debt  as  part  of  their  testator's  estate,  and 
Watton  as  respects  that  moiety  is  a  bare 
iratce  for  them.  On  the  27th  Jan.  1893, 
More  the  counter-claim  was  put  in,  Watson 
aangned  to  himself  and  co-exeontors  the  debt  in 

rion,  retaining  the  same  beneficial  interest, 
no  notice  was  given  of  this  assignment, 
«MWt  by  the  counter-claim,  so  as  to  comply  with 
*6  Jndioature  Act  1873,  s.  25,  sub-sect.  6.  Two 
^Musa  arise  upon  these  facts :  (1)  Whether  the 
wfendants  can  counter-claim  for  the  debt  in  this 
i^:  (2)  Whether  that  question  is  not  settled 
aoi  precluded  by  the  consent  order  of  Kennedy,  J.  ? 
^  order  was  made  upon  a  summons  talcen  oat 
hj  the  plaintiff  to  strike  out  certain  pai-agraphs  of 
in  defence  and  the  whole  of  the  counter-claim, 
a  the  greund  that  it  could  not  be  pleaded  or 
"eerted  without  the  leave  of  a  court  or  a  judge ; 
«r  that  it  be  excluded  under  Order  XXI.  r.  15. 
The  effect  of  the  order  of  the  28th  Feb.  1893  is  to 
UgatiTB  the  matters  pleaded  as  a  defence,  but  to 
Rtttn  (as  it  seems  to  me)  the  counter-claim,  and 
to  Wwide,  by_  consent,  that  the  bonds  and  money 
tuU  remain  in  court  to  abide  the  result  of  the 
^_  of  the  counter-chum;  or,  in  other  words, 
I  think  the  order  amounts  to  an  agreement  that 
the  counter-claim  shaU  stand  and  be  tried  on  its 
nnita.  I  am,  therefore,  of  opinion  that  the 
defendants'  answer  to  Mr.  Pollard's  technical 
Ijiot  is  a  g(K)d  one.  This  is  sufBoient  to  dispose 
w  the  technical  point ;  but,  independently  of  this, 
l»m  bound  to  say  that  I  think  the  point  a  bad 
Joe.  One  moiety,  at  any  rate,  of  the  debt  belongs 
to  Gadban's  estate  beneficially.  The  defendante, 
M  execntor^,  therefore  are  entitled  in  equity  to 
<»ie  moiety  of  the  debt;  and  whether  the  legal 
^ht  of  action  for  it  is  vested  in  themselves  or  in 
natson  alone  as  their  trustee,  or  in  themselves  as 
*Mcntor«  and  Watson,  they  have  the  person  or 
Powns  »ith  the  l^gal  right  of  action  before  the 
^wtjand  I  cannot  conceive  of  any  reason  why 
"»  defendants  should  not  counter-claim  for,  at 
^late,  that  moiety  of  the  debt,  and  it  is  sufB- 
2™'  to  mpport  the  counter-claim  if  anything  can 
*•  rMOTered  under  it.    But,  further,  as  regards 


the  debt  generally,  although  it  would  not  usually 
be  convenient  or  proper  to  try  in  the  same  action 
a  personal  claim  by  an  executor  in  an  action 
brought  against  him  to  recover  a  debt  due  from 
him  as  executor,  I  am  not  prepared  to  say  it  may 
not  be  done  where  no  inconvenience  will  arise  and 
where  no  conflict  can  take   place   between  the 
executor's  duty  to  his  testator's  estete  and  his 
personal  interest.    The  case  of  Hodgson  v.  Moehi 
(uhi  ru^)  is  some  authority  for  that  position.  But, 
for  the  reasons  stated  above,  it  does  not  appear  to 
me  necessary  to  express  a  concluded  opimon  upon 
it  in  the  present  case,  and  I  do  not  desire  to 
do   so.     The    c^uestion   of   substance   on    this 
appeal  is  a  curious   one,  and  of  some  general 
interest.     Not    the    least    singular    feature    is, 
that    it    is    the    representative    of    the    am- 
bassador  who   wishes    to   limit   and   minimise 
the  privilege.    I  need  not  recapitulate  the  facte 
relating  to  Musurus  Pacha,  which  have  been  fully 
stated  by  my  learned  brother.    Mr.  Pollard  con- 
tends :  (1)  That  to  issue  a  writ  without  serving  it, 
would  have  been  no  breach  of  the  ambassador's 
privilege,  and  therefore  a  writ  might  have  been 
issued  for  the  purpose  of  saving  the  statute,  and 
renewed  from  time  to  time ;  (2)  That,  at  any  rate 
during  the  two  months  or  more  that  Musurus 
Pacha  remained  in  this  country  after  his  recall, 
the  writ  might  have  been  issued  and  served ;  (3) 
That  after  his  return  to  Turkey  the  writ  might 
have  been  served  on  him  abroad  under  Order  XL, 
and  therefore  the  statute  began  to  run  from  at 
least  that  time,  or  (in  other  words),  that  Order  XI. 
has  had  the  effect  of  repealing  the  provisions  of 
4  Anne,  c.  16,  s.  19.    I  am  against  Mr.  Pollard's 
argument  on  each  of  these  contentions.     With 
regard  to  the  first,  it  is  in  my  opinion  sufficient 
to  refer  to  the  3rd  section  of  7  Anne,  c.  12,  which 
is  in  these  terms :    "  And  to  prevent  the  like 
insolences,  be  it  farther  declared  by  the  authority 
aforesaid,  that  all  write  and  processes  which  shaU 
at  any  time  hereafter  be  sued  forth  or  prosecuted, 
whereby  the  person  of  any  ambassador,  or  other 
public  minister  of  any  foreign  prince  or  state, 
authorised  and  received  as  such  by  Her  Majesty, 
her  heirs  or  successors,  or  the  domestic  or  domestic 
servant  of  any  such  ambassador  or  other  public 
minister,  may  be  arrested  or  imprisoned,  or  nis  or 
their  goods  or  chattels  may  be  distrained,  seized, 
or  attached,  shall  be  deemed  and  adjudged  to  be 
utterly  null  and  void  to  all  intente,  constmctions, 
and  purposes  whatsoever."    It  has  been  decided 
in  Magdalena  Steam  Navigation  Co.  v.  Martin  {utn 
»up.),  that  this  section  applies  not  only  to  write 
of  execution  against  the  property  or  person  of  a 
privileged  person,  but  also  to  writs  which  lead  up 
to,  and  would  in  ordinary  course  have  the  con- 
sequence of  attaching  his  goods  or  person.     If  so, 
I  am  of  opinion  that  a  writ  of  summons  in  an 
action  is  of  that  character,  and  that  the  effect  of 
the  stetute  (which  is  said  to  be  declaiatoiy  only 
of  the  common  law),  is  to  make  such  a  writ  void 
and  of  no  effect.    Mr.  Pollard  is  quite  right  in 
saying  that  the  writ  had  been  served  in  MagacUena 
Steam  Navigation  Co.  v.  Martin  (ttbi  sup.),  and 
that  all  that  it  was  necessary  to  decide  was  that  the 
service  was  bad.    But  the  grounds  upon  which 
the  decision  was  based  in  Lord  Campbell's  judg- 
ment go  beyond  that  point,  and,  in  my  opinion, 
show  a  total  want  of  jurisdiction  of  the  court  to 
entertain  the  action  at  aU,    Lord  Campbell  thus 
states  the  principle  at  p.  Ill :    "  He  is  tojbe  left  at 
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libertj  to  devote  himself  bodv  and  soul  to  the 
business  of  his  embassy.  He  does  not  owe  even  a 
temporary  allegiance  to  the  sovereign  to  whom  he 
is  accredited,  and  he  has  at  least  as  great  privileges 
from  suits  as  the  sovereign  whom  he  represents, 
He  is  not  supposed  even  to  live  within  the  territory 
of  the  sovereign  to  whom  he  is  accredited,  and  if 
he  has  done  nothing  to  forfeit  or  to  waive  his 
privilege,  be  is  for  all  judicial  purposes,  supposed 
still  to  be  in  his  own  country.  For  these  reasons, 
the  rule  laid  down  by  all  jurists  of  authority  who 
have  written  upon  tbe  subject  is,  that  an  ambas- 
sador is  exempt  from  the  jurisdiction  of  the  courts 
of  the  country  in  which  he  resides  as  ambassador," 
and  at  the  end  of  his  judgment  he  says:  "It 
certainly  has  not  hitherto  been  expressly  decided 
that  a  public  minister,  duly  accredited  to  the 
Queen  by  a  foreign  State,  is  privileged  from 
all  liability  to  be  sued  here  in  civil  actions; 
but  we  think  that  this  follows  from  well-established 
principles."  The  passage  quoted,  in  my  opinion, 
correctly  states  the  legal  principles  on  which  the 
exemption  is  founded,  and  is  in  accordance  with 
the  course  of  decision  in  our  courts — see  the  latest 
case  of  The  Parlement  Beige  (5  P.  Div.  197)  m.  the 
Court  of  Appeal,  in  which  it  was  said  that,  as  a 
consec^uence  of  the  absolute  independence  of  every 
sovereign  authority,  and  of  the  international 
comity  which  induces  every  sovereign  State  to 
respect  the  independence  of  every  other  sovereign 
State,  each  State  declines  to  exercise  by  means  of 
any  of  its  courts  any  of  its  territorial  jurisdiction 
over  the  person  of  any  sovereign  or  ambassador, 
or  over  the  public  property  of  any  State  which  is 
destined  to  its  public  use,  or  over  the  property  of 
any  ambassador,  though  such  sovereign,  amoas- 
sador,  or  property  be  within  its  territoiy.  I  am 
unable  to  think  that  the  issue  of  a  writ  in  an 
action,  which  action  the  court  has  no  jurisdiction 
to  entertain,  and  which  writ  therefore  the  court 
has  no  jurisdiction  to  issue,  can  prevent  the 
statute  running.  I  agree  with,  and  will  not 
repeat,  what  has  been  said  bv  my  learned  brother 
on  the  practical  difficulty  oi  supposing  that  the 
leave  of  the  court  would  be  given  to  tixe  renewal 
of  such  a  writ.  I  am,  therefore,  of  opinion  that 
Gadban  and  Watson,  or  Gadban  or  his  executors, 
could  not  have  issued  a  writ  properly  against 
MuBurus  Pacha,  or  (in  other  words)  had  no  right 
of  action  against  him  while  he  was  ambassador. 
The  doubts  suggested  in  Taylor  v.  Bett  (14  C.  B. 
487)  cannot,  in  my  opinion,  be  supported.  The 
answer  to  Mr.  Polmrd  s  point  that  tie  writ  might 
have  been  served  on  Musurus  Pacha  while  he  was 
still  in  this  country  is  given  by  Wright,  J.,  and,  in 
addition  to  the  authority  cited  by  him,  I  may 
refer  to  Lord  Campbell's  judgment  in  ihaMagda- 
lefM  Steam  Navigation  Company  v.  Martin  (ubi 
tup.),  in  which  he  says  (p.  114) :  "There can  be  no 
execution  upon  the  writ  while  the  ambassador  is 
accredited,  nor  even  when  he  is  recalled  if  he  only 
remains  a  reasonable  time  in  this  country. 
Paragraph  2  of  the  reply  avers  that,  "  Musurus 
Pacha,  remained  in  England  only  for  the  purpose 
of  making  the  necessary  preparations  for  his 
departure,  and  no  longer  than  was  necessary  for 
the  purpose."  Nothing  to  the  conti-ary  is  stated 
in  tne  special  case,  and  there  is  nothing  from 
which  we  can  infer  that  he  stayed  longer  than  a 
reasonable  time.  I  am,  therefore,  of  opinion  that 
the  privilege  continued  untU  his  return  to  Turkey, 
and  it  appears  to  me  it  would  be  almost   an 


outrage  on  common  sense  to  say  that  the  privilege 
ceased  tlie  moment  he  had  presented  his  letter  of 
recall.    In     handing    over    the    affairs    of  the 
embassy  to  his   sucoesaor  the  ex-ambassador  is 
still  engaged  in  his  sovereign's  business,  andmogt 
have  a  reasonable  time  allowed  for  that  purpose. 
Mr.  Pollard's  last  point  is  one  of  some  novelty, 
and,  if  I  may  be  permitted  to  say  so,  of  some 
boldness.    In  the  nrst  place  Order  XI.  does  not 
purport  to  repeal  the  Statutes  of  Limitation  or 
any  of  them,  or  say  anything  about  them.    If 
repeal  there  be,  therefore,  it  is  not  by  express 
words,  but  must  be  implied  from  the  inconsistency 
of  the  provisions  of  the  order  with  the  provisions 
of  the  statute  in  question.    This  must,  in  order  ti> 
effect  a  rq>eal,  be  a  necessary  implication.    Now 
I  do  not  see  any  necessity  in  the  case.    Order  XI. 
provides  a   means  by  which  litigants    may   in 
certain  cases,  with  the  leave  of  the  court,  serve  a 
writ  upon   a  defendant  oat  of  the  jurisdictaon. 
The  statute  of  4  Anne,  c.  16,  s.  19,  in  eSecb 
provides  that  the  Statute  of  Limitations  shall  not 
i-un  in  favour  of  a  defendant  who  is  beyond  the 
seas.    Where  is  the  inconsistency?    A  plaintiff 
has  the  alternative  right.    He  may  either  apply 
for  leave  to  serve  the  writ  abroad,  or  he  may  wait 
till  his  defendant  comes  within  the  jurisdiction.  I 
ought,  however,  to    add  that  I  should   hesitate 
some  time  before  I  expressed  any  opinion  that  the 
judges,  under  a  power  to  make  rules  relating  to 
the  practice  and  procedure  of   the  courts,  can 
repeal  the  Statutes  of  Limitation,  although  they 
are  no  doubt  part  of  the  U»  fori.    Could  they, 
for  example,  say  that  the  time  for  recovery  of 
debts  shall  be  five  years  instead  of  six  P    It  is 
unnecessary,  however,  to  say  more  about  this  as, 
in  my  opinion,  the  point  does  not  arise.    I  am, 
therefore,  of  opinion  that  this  appeal  should  be 
dismissed  with  costo.  j^^j  dismissed. 

Solicitors  tor  the  appellant,  Bush  and  MeUor. 
Solicitors   for   the   respondents,    Austin  and 
Austin. 
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Friday,  July  13. 
(Before    Kekewich,    J.) 
Be  Mapliht  Sands,  (a) 
Practice — Evidence — Documents  produced  by  xrii- 
ness  not    party     to    proceedings — Putting   t« 
evidence  en   bloc — Referee's  r^ort — Motion  to 
vary  for   rejection     of    evidence — New    trial, 
analogy  of— Order  XXXIX.,  r.  6. 

Where  docum,ents  are  produced  hy  a  toitness  tcho  ir 
not  a  party  to  the  proceedings,  the  proper  course 
is  for  an  adjournment  to  be  made  to  enable  the 
parties  to  ascertain  which  of  those  tfocumeJifa  are 
material.  The  parties  are  not  entitled  to  put  in 
the  whole  of  the  documents  en  bloc,  or  to  ask  the 
witness  to  produce  the  documents  seriatim,  and 
question  him  thereon. 

The  report  of  a  referee  wiU  not  be  varied  or  sent 
back  to  the  referee  on  the  ground  of  improper  re- 
jection of  evidence,  unless  it  can  be  shown  that  a 
substantial  wrong  has  been  done  thereby. 


(a)  Beported  \>j  3.  H.  BAXZwiu^Eiq.,  Buttater-at-Ltw. 
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MOTIOK. 

This  was  a  petition  for  payment  ont  of  court  of 
certain  moneys  paid  in  by  the  Crown,  under  the 
Aitilleiy  Bangea  Act  1882,  in  respect  of  the 
porchase-money  of  part  of  the  Maplin  Sands. 
There  were  numerous  rival  claimants  to  the  fund, 
isdtiie  matter  was,  by  consent  of  the  parties,  re- 
femd  to  a  special  referee.  Daring  the  hearing 
hdan  the  special  referee,  a  witness  who  was  not 
t  puty  to  the  petition  was  examined  and  cross- 
emmiied.  During  the  cross-examination  of  this 
viteetshewag  asked  bj  counsel  for  one  of  the  re- 
qisndents  to  the  petition,  whether  he  had  any 
lettetB  in  his  possession  relating  to  the  Mapliai 
Stud*.  And  he  then  offered  to  produce  a  large 
quatity  of  correspondence.  Counsel  thereupon 
propaeed  to  call  for  each  portion  of  this  corre- 

ridence  Beriatim,  and  to  read  it  and  to  question 
witness  thereon.  The  referee  refused  to  allow 
tUi  to  be  done,  on  the  ground  that  such  a  course 
mxildoocupy  an  excessive  length  of  time.  Counsel 
fiwnibmitted  that  he  was  entitled  to  put  in  the 
^lofe  correspondence,  and  to  have  copies  which  he 
ondd  exanune  at  leisure,  but  the  referee  refused 
to  allow  this. 
The  referee  held  that  the  petitioners  had  esta- 
bbbed  their  claim  to  the  fund,  and  reported 

One  m  the  respondents  to  the  petition  now 
Bioved  to  vary  the  report  on  the  ground  that  the 
ipedal    referee     had   improperly    rejected    the 


K  Temll  for  the  respondents  to  the  petition. 
Wamiitgton,     Q.C.     and      Sheldon    for    the 


&  /.  Biglty  (A.-G.)  and  Ingle  Joyce  for  the 

GlDWlL 

ZttrwicH,  J. — ^The  difiScuIty  in  this  case 
siaettrom  there  being  no  power  to  get  discovery 
frw  a  iritness  who  is  not  a  party  to  the  litigation. 
That  ia  a  difficulty  inherent  in  the  present  system 
of  procedure.  AJs  to  the  letters  produced  by  the 
wtnesa  in  the  present  case,  the  proposal  by  the 
ona.ezamining  counsel  to  put  them  all  in  en 
W*  ia  entirely  contrary  tn  all  practice,  and  would 
he  most  dangerous  if  allowed.  The  trial  would 
^iunt  oome  to  an  end,  and  the  costs  would  be 
greatly  increased  by  the  introduction  of  a  number 
o{  poeaihly  irrelevant  matters.  Such  a  course  has 
Mrer,  in  my  experience,  been  proposed  before, 
u<i  I  will  not  encourage  such  an  application  as 
thia.  Counsel,  however,  put  anotuer  point, 
lamely,  that  he  was  entitled  to  ask  the  witness  to 
godnce  in  succession  documents  1,  2, 3,  and  so  on. 
we  referee  objected  to  that  on  the  ground  that  it 
*wiid  occupy  an  inordinate  time.  There  the 
tttter  was  left.  I  am  now  asked  to  find  fault 
JIJUi  the  report,  and  to  send  it  back  to  the  referee 
"WMWe  he  did  not  receive  that  evidence.  There 
lught  have  been  a  miscarriage  if  one  could  see 
^  these  documents  would  have  been  of  any  use, 
hut  I  do  not  think  that  there  has  been  any  mis- 
(Wriage  on  the  part  of  the  refei-ee.  I  think  that 
~p  proper  course  in  such  a  caae  as  the  present, 
*hen  it  comes  either  before  a  judge  or  a  referee, 
■  for  counsel  to  say,  "  I  am  entitl^  to  have  these 
*camente  produced ;  I  am  entitled  to  look  at  the 
doemnenia  that  are  material ;  and  I  ask  for  a 
I^Monable  adjournment  in  order  that  I  may  look 
mto  them,  and  then  ask  the  witness  such  questions 
vfoa  them  as  I  think  axe  material  to  my  case." 


That  is  the  reasonable  course  to  pursue,  and  i£ 
such  an  application  had  been  made  to  the  refei-ee. 
it  should  have  been  granted.  But  the  referee  was 
not  asked  for  an  adjournment  for  the  purpose. 
The  motion  is  somewhat  analogous  to  that  tor  a 
new  trial  under  Order  XXXIX.,  r.  6,  on  the  ground 
of  the  improper  rejection  of  evidence,  but  that  rula 
does  not  apply  unless  substantial  wrong  has  been, 
done  by  tne  rejection.  Looking  at  the  referee's;! 
report,  I  am  satisfied  that  the  production  of  these 
letters  would  have  been  useless,  and  would  only  hav& 
caused  a  waste  of  time.  The  result  is  that  the 
report  must  stand,  and  the  motion  must  be  refused 
with  costs. 

Solicitors :  Lumley  and  Lumley  ;  Foioler,  Perktr 
and  Co.,  for  Btamford  and  Metcalfe,  Bradford  ^ 
Hare  and  Co. 


Friday,  June  29. 
(Before  Kbkbwich,  J.) 

Be  DUNNIKQ;   StUBQBON  V.  LaWBEHTCI!.  (o) 

Practice  —  Contempt  —  Attachment  —  Notice  of 
motion — Service  of  copies  of  affidavit*  xoith  notice 
of  m^ion — Proof  of  service — Order  LII.,r.  4. 

A  notice  of  motion  for  attachment  for  disobedience 
to  an  order  for  paym.ent  of  money  into  court  diS 
not  specify  the  affidavits  which  were  intended  to 
he  used  on  the  hearing  of  the  motion,  and  no 
evidence  was  adduced  at  the  hearing  that  a  copy 
of  the  affidavit  of  service  of  the  order  had  been 
served  with  the  notice  of  motion. 

Held,  that  the  notice  of  motion  was  irregular,  since 
it  didnot  appear  thai  copies  of  the  affidavits  had 
been  served  with  the  notice  of  motion. 

MOTIOK. 

On  the  9th  May  1894  a  four-day  order  was 
made  in  this  action  in  chambers,  directing  tha 
defendant  to  pay  200L  into  court.  The  order  was 
served  on  the  defendant  on  the  13th  June,  and  on 
the  22nd  June  the  plaintiffs  solicitor  filed  an. 
affidavit  of  service  of  the  order.  On  the  25th  June 
the  plaintifTs  solicitor  served  the  defendant  with 
notice  of  motion  for  leave  to  issue  a  writ  of 
attachment  against  him  for  contempt  in  not 
having  complied  with  the  order,  and  also  on  the 
same  day  filed  an  affidavit  of  non-payment  of  the 
money  into  court.  The  plaintiff's  solicitor  wrote 
to  the  defendant's  solicitor  and  stated  his  intention 
to  read  the  affidavit  of  nonpayment  of  the  money 
into  court,  but  he  did  not  mention  the  affidavit 
of  service  of  the  order  to  pay  the  money  into 
court 

The  notice  of  motion  did  not  contain  any  notice 
of  Uie  affidavits  intended  to  be  read  b^  the 
plaintiffs  on  the  hearing  of  the  motion ;  it  did 
not  state  that  the  order  directing  payment  into 
court  had  been  served  on  the  defendant ;  and  the 
plaintiff  did  not  adduce  any  evidence  that  the 
affidavits  of  service  and  non-payment  had  been 
served  with  the  notice  of  motion  upon  the 
defendant. 

The  defendant  paid  the  sum  of  200Z.  into  court 
on  the  day  on  which  the  motion  was  to  be  heard. 

Eaatwiek  for  the  plaintiffs. 

Eustace  Smith  for  the  defendant. — ^The  notice 
of  motion  is  irregular,  because  no  notice  was 
given  by  the  plaintiffs  of  the  affidavit  proving 

(a)  Baported  bj  1.  H.  Bauwell,  B*q.,  B«ril<«er-a(-Lkw.    . 

Ogle 
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serrice   of   the   order   to   pay  the  monej  into 
court: 

Bales  of  Snpreme  Conrt  1883,  Order  LIT.,  r.  4  ; 
Se  Lyaaght ;  Blyth  v.  Baumgartnar,  82  L.  T.  265 ; 
(1887)  W.  N.,  p.  23. 
Kekewich,  J. — In  my  opinion  the  first  point  to 
«on&ider  in  all  these  questions  is  that  the  practice 
should  be  uniform.  My  own  notion  is  that  it  is 
Tery  much  better — unless  gross  injustice  would 
result — that  one  judge  should  follow  another, 
«yen  if  he  thinks  the  other  judge  is  wrong,  rather 
than  disturb  the  practice.  Here  I  have  a  con- 
sidered judgment  of  North,  J.  in  Se  Lytaght 
{82  L.  T.  266;  Weekly  Notes  (1887),  p.  23), 
deliyered,  after  argument  and  the  citation  of  the 
«arlier  oases,  as  long  ago  as  Feb.  1887.  There  is 
nothing  to  show  that  this  decision  has  since  been 
departed  from.  The  -registrar  informs  me  that 
he  has  no  note  showing  that  it  has  been  departed 
from,  although  it  is  usual  for  the  registrars  to 
have  notes  of  such  cases ;  and  the  resmt  is  that  I 
am  bound  to  consider  that,  notwithstanding  the 
earlier  decisions.  But  I  feel  bound  to  say  that,  in 
my  opinion,  North,  J.'s  view  is  the  nght  one. 
Ton  cannot  enforce  an  order  of  this  kind  until  it 
is  served.  What  service  is  neoesaaiy — whether  it 
shoold  be  on  the  defendant  personally,  or  <m  his 
solicitor,  or  simply  by  filing — is  quite  another 
question.  Somehow  or  other  you  must  serve  the 
order,  and  here  the  evidence  is  not  sufficient  to 
show  that  the  order  was  served.  Mr.  Eustace 
Smith  is  entitled  to  take  advantage  of  the  techni- 
cality, namely,  that  the  plaintifFs  nave  not,  under 
Order  LII.,  r.  4,  served  with  the  notice  of  motion 
copies  of  all  the  affidavits  they  intend  to  use  upon 
this  motion.  That  ought  to  have  been  done.  I 
desire  to  repeat  what  I  have  often  mentioned 
before,  that  m  all  these  cases,  much  the  safest 
course  is  to  specify  the  affidavits  that  are  intended 
to  be  used,  and  to  specify  them  in  the  notice  of 
motion  itself.  Here  I  am  told  by  the  plaintiffs' 
coimsel  that  he  is  instructed  to  say  that  copies  of 
the  affidavits  were  in  fact  served  with  the  notice 
of  motion,  but  in  my  opinion  I  must  act  upon  the 
strict  interpretation  of  the  rule.  Accordingly,  as 
it  appears  that  the  defendant  has  paid  200Z.  into 
court,  there  will  simply  be  no  order  on  the 
motion. 

Solicitors  :  Routh,  Stacey,  and   Castle ;  E.  J. 
Moeran. 


Friday,  Jwiie  15. 

(Before  Kekewich,  J.) 

Collins  v.  Nobth  British  and  Mesoantile 

Insueancb  Compant.  (a) 
Fradice — Service  out  of  the  jurisdiction — Concur, 
rent  vrrit — Application  for  leave  to  serve  con- 
current writ — Evidence  in  support — Application 
before  service  of  original  writ — Service  of  incor- 
rect copy  of  concurrent  uyrit — Necessary  parties 
— Separate  relief  against  defendant  out  of  the 
jurisdiction — Order  VI.,  r.  1. ;  Order  XI.,  rr.  1 

A  person  entitled  to  a  share  of  property  in  Canada, 
which  was  vested  in  a  trustee  resident  in  Canada, 
mortgaged  his  interest,  and  subsequently 
became  bankrupt.  The  trustee  in  bankruptcy 
brought  an  action  against  ih«  mortgagees,  arid 

(a)  Baported  ysy  J.  H.  Ba^kewell,  Eeq.,  Burlater  .«t-Law. 


the  Canadian  trustee,  claiming  as  against  Ike 
mortgagees  an  aeeoant  and  redemption  of  the 
mortgage,  and  a»  against  the  trustee  that  he 
m.ight  be  directed  to  pay  the  amount  found  due 
to  the  m.ortgagees,  and  for  an  cuxount. 

The  plaintiff  obtained  leave  to  issue  a  eoneurrtfU 
vrrit  for  service  upon  the  Canadian  defendant; 
the  applieatumfoT  leave  was  made  before  sereiee 
of  the  original  torit  upon  the  defendants  within 
the  jurisdiction,  and  the  affidavit  in  support  did 
not  state  that  the  Canadian  trustee  was  a  neces- 
sary or  proper  party  to  the  action,  or  thai  the 
plaintiff  had  a  good  cause  of  action  agaiiut  him. 

The  copy  of  the  eoneurrent  v>rit  which  was  served 
upon  the  Canadian  defendant  wot  not  marked 
"  concurrent." 

Held,  that  the  defendants  within  the  jurisdictum 
should  have  been  served  before  the  application fw 
leave  to  serve  the  writ  out  of  the  jurisdiction  was 
made ;  thai  the  application  was  not  swoported  if 
proper  evidence;  that  the  copy  of  the  torit  served 
upon  the  Canadian  defendant  was  not  a  (rw 
copy. 

Held,  that  the  Canadian  defendant  wa*  not  "a 
necessary  or  proper  party  "  to  the  aetion  agaitut 
the  mortgagees,  since  the  action  claimed  eeparaie 
relief  against  the  different  defendants. 

Held,  therefore,  that  the  order  giving  leave  to  serve 
the  concurrent  writ  must  be  discharged,  and 
service  of  the  unit  on  the  Canadian  defendant 
m.ust  be  set  aside. 

Yorkshire  Tannery  and  Boot  Manufactory  <*. 
Eglinton  Chemical  Company  (54  L.  J.  81,  Ch.) 
followed. 

Motion. 

Under  the  will  of  F.  Wells,  deceased,  who  was 
at  the  date  of  his  death  domiciled  in  Canada,  ilia 
son  G.  F.  Wells  was  equitably  entitled  to  one- 
half  of  the  testator's  estate.  The  testator's  will 
was  proved  in  the  county  of  York,  Canada,  by  two 
of  the  executors  and  trustees  therein  named,  of 
whom  the  defendant,  Mr.  Christopher  Bobinson. 
Q.C.,  was  now  the  sole  survivor.  In  1891  G.  F. 
Wells  mortgaged  his  interest  under  his  father's 
wiU  to  secure  an  advance  made  to  him  by  the 
North  British  and  Mercantile  Insurance  Company 
Limited.  G.  F.  Wells  was  subsequentiy  adjudi- 
cated a  bankrupt,  and  the  plaintiff,  E.  H.  Collins, 
was  appointed  trustee  in  the  bankruptcy.  This 
was  an  action  by  Mr.  Collins,  as  trustee  m  bank- 
ruptcy of  the  property  of  G.  F.  Wells,  against  the 
North  British  and  Mercantile  Company,  the  first 
mortgagees,  and  also  against  other  second  mort- 
giwees,  and  against  Mr.  Bobinson  as  execator 
and  trustee  of  the  will  of  F.  Wells,  asking  that 
as  against  the  two  first-mentioned  defendants 
accounts  might  be  taken  of  what  was  due  to  them 
under  their  respective  mortgages,  and  that  as 
against  Mr.  Robinson  he  might  be  directed  to 
pay  the  sum  found  due  to  the  mortgagees  upon 
taking  the  said  accounts,  and  to  pay  and  account 
for  the  value  of  the  said  property  to  the  plaintiff. 

Before  the  writ  in  this  action  had  been  served 
on  the  defendants  in  England,  the  plaintiff  applied 
for  and  obtained  leave  to  issue  a  concurrent  wnt 
and  to  serve  the  same  upon  Mr.  Bobinson,  who 
was  resident  at  Toronto,  in  Canada.  In  his 
affidavit  filed  in  support  of  this  application,  &* 
plaintiff  did  not  state  that  Mr.  Bobinson  was  a 
necessary  or  projjer  party  to  the  action,  nor  th^ 
the  plaintiff  believed  that  he  had  a  good  cause  o' 
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wtian  asiunst  such  defendant.  The  concniTent 
vrit  was  issued  and  marked  as  "  ooncnrrent,"  and 
iliewrit  was  served  upon  Mr.  Bobinson  at  Toronto 
OB  the  Ist  May  18^  The  copy  served  upon 
bim  was  not,  hotrever,  marked  "  concurrent." 

Kr.  Bobinson  did  not  enter  an  appearance,  but 
gaie  notice  of  motion  that  the  order  giving  leave 
to  KTve  him  with  the  writ  might  be  discharged, 
tni  the  service  of  the  writ  upon  him  set  aside,  on 
tlie  grounds  that  the  writ  was  irregularly  served, 
and  that  the  action  was  not  one  in  which  service 
oat  of  the  jurisdiction  ought  to  be  allowed  as 
against  him,  under  Order  XL,  r.  1,  clause  (g), 
or  otherwise. 
This  was  the  hearing  of  the  motion. 
Warmington,  Q.C.  and  /.  S.  Bedman  for  the 
motion.— There  was  no  proper  evidence  nx>on 
vhich  to  give  leave  to  serve  the  writ  out  of  the 
juisdiction.  The  copy  of  the  writ  served  was 
iota  true  copy.  The  defendant  within  the  juris- 
Action  should  have  been  served  before  the  appli- 
eatioB  to  serve  the  writ  out  of  the  jurisdiction 
vumade: 

Yorlahire  Tannery  and.  Boot  Manitfaetory  v. 
fjlinton  Chamieal  Company,  54  IJ.  J.  81,  Ch. 
for  this  reason  the  service  of  the  writ  was 
im^nlar.  Moreover,  this  is  not  a  projper  case 
for  service  to  be  made  out  of  the  jurisdiction. 
The  relief  asked  against  Mr.  Robinson  is  not 
oanected  with  that  asked  ag^ainst  the  other 
defaidant  within  the  jurisdiction : 

WUttd  V.  Oalbrttith,  68  L.  T.  Bep.  354,421 ;  (1893) 

IQ.B.431,577. 

Mwr  Mackenzie  for  the  plaintiff. — Torkthire 

Inaenj  and     Boot    Manufaetory    v.    Eglinton 

C^ommI  Company  was  overruled  in  Tassell  v. 

fl«Ie»(«6  L.  T.  Bep.  196;  (1892)  1  Q.  B.  321). 

KniTiCH,  J.  held  that  the  application  for 
^n  to  serve  the  writ  out  of  the  jurisdiction  was 
lot  mpported  by  proper  evidence,  and  that  the 
«fjm  the  writ  served  on  the  defendant  out  of 
the  jurisdiction  was  not  a  true  copy  of  the  oon- 
i^jnent  writ,  and  continued: — The  defendants 
vithin  the  jurisdiction  had  not  been  served  when 
the  application  for  leave  to  serve  the  writ  out  of 
"■ejorisdiction  was  made.  In  the  case  of  York- 
■km  Tannery  and  Boot  Manufactory  v.  Eglinton 
''^wweal  Company  (ubi  sup.),  Pearson,  J.  was  of 
Qviaion  that  the  persons  within  the  jurisdiction 
saodd  have  been  served  with  the  writ  before  that 
an&ation  was  made ;  although  doubt  has  been 
™owii  upon  that  case  by  Tastell  v.  Ballen  {ubi 
JJ^-X  I  do  not  think  that  it  has  been  overruled. 
^e  service  of  the  writ  was  therefore  irreeolar. 
"Kae  questions  of  service  out  of  the  jurisdiction 
w,  however,  of  only  subsidiary  importance,  and 
w  technical  objections  in  this  case  might  be 
"jwcome  by  obtaining  the  leave  of  the  court 
"wh,  and  beginning  de  novo.  The  main 
Question  in  this  case,  whether  the  writ  ought  to 
we  been  issued  against  the  Canadian  defendant, 
»  now  open  to  review;  and  if  the  proceedings  were 
■a  nibetance  correct,  I  should  not  insist  upon  a 
^wt  compliance  with  the  matters  of  form.  Is 
"Ma  ease  in  which  service  out  of  the  jurisdiction 
"ORht  to  be  allowed  ?  Is  Mr.  Robinson  a  necessaiy 
^Jftmer  vaxty  in  an  action  against  the  North 
winshanaMercantile  Insurance  Company,  against 
•JjWittie  plaintiff  has  apparently  a  good  cause  of 
*^^  ?  The  role  cannot  mean  that  A.  and  B.  can 
<*  ymei  as  parties  in  proceedings  asking  for  one 


relief  against  A.,  who  is  within  the  jurisdiction, 
and  another  relief  against  B.  who  is  out  of  the 
jurisdiction.  The  relief  asked  against  the  one 
defendant  need  not,  indeed,  be  the  same,  but  it 
must  be  connected  with  that  asked  against  the 
other  defendant;  that  is  the  principle  laid  down' 
in  mtted  v.  Galbraith  (68  L.  T.  Rep.  354,  421 ; 
(1893),  1  Q.  B.  431,  577).  The  defendant  Robinson 
has  no  connection  with  the  North  and  British  Mer- 
cantile Oompanr.  It  was  never  intended  that  a 
pl^ntifl  should  be  able  to  make  a  defendant  out  of 
the  jurisdiction  a  party  to  an  aotion  simply  because 
the  plaintiff  has  a  cause  of  action  against  a. 
defendant  within  the  jurisdiction.  This  action  is 
really  two  actions  rolled  into  one — ^an  action  for  - 
redemption  against  the  mortgagees,  and  an  action 
for  accounts  against  the  Canadian  trustee.  The 
plaintiff  may  nave  a  very  good  cause  of  action 
against  the  latter,  but  the  action  must  be  brought 
in  Canada  where  he  is,  and  not  in  this  country 
where  he  is  not.  The  order  for  service  out  of  the 
jurisdiction  must  accordingly  be  discharged,  and 
the  service  of  the  writ  set  aside. 

Solicitor  for  the  plaintiff,  Ralph  Raphael. 

Solicitors  for  the  defendant  Robinson,  Jordan 
and  Davis,  agents  for  Henry  O'Brian,  Toronto. 


Friday,  July  7. 

LuSK  V.  SBBBiaHT.  (o) 

Practice — Foreclosure  actiotir^Receiver  appointed' 
— Bents  andprofitt  prior  to  foreclosure — ^orwi  of 
judgment — Vredit  given  by  mortgagee  for  sum, 
certain. 
When  in  a  foredoture  action  the  plaintiff,  in  order 
to  avoid  opening  the  foreclosure  by  claiming  pay- 
ment of  rents  com*  to  thehands  of  the  receiver  %n 
the  action  between  the  date  of  the  certificate  and 
the  day  fixed  for  the  redemption,  submits  to  be 
charged  in  account  with  a  sum,  certain  in  the 
hands  of  the  receiver  in  respect  of  such  rents, 
the  judgment  shmM   reserve  liberty  to  either 
party  to  apply  for  payment  of  any  m^ney  come 
to  the  hands  of  the  receiver. 
Barber  «.  Jeckylls  (1893)  W.  N.  91,  considered. 
This  was  an  action  for  foreclosure  of  a  mortgage. 
A  receiver  of  the  rents  and  profits  of  the  property 
had  been  appointed  in  the  action.    The  plaintiff 
now  moved  for  judgment.    The  minutes  of  judg- 
ment were  in  the  form  given  in  Seton  on  Judg- 
ments, vol.  3,  p.  2142,  which  follows  the  form  of 
judgment  in  Barber   v.  Jeckylls  (1893)    W.   N. 
91,  whereby,  after    the  direction  for  the  usual 
accounts,  it  is  directed  that,  in  taking  the  accounts, 
such  a  sum,  if  any,  as  the  plaintiff  sliall  submit  to 
be  charged  with  in  respect  of  rents  and  profits  in 
the  receiver's  hands  at  the  date  of  the  chief  clerk's 
certificate,  or  to  come  into  his  hands  prior  to  the 
order  for  foreclosure  absolute,  shall  be  deducted ; 
this  form  being  adopted  to  avoid  re-opening  the 
foreclosure    by    the    plaintiff   claiming    moneys 
coming  into  the  receiver's  hands  between  the  date 
of  the  certificate  and  the  day  fixed  for  redemption. 
The  minutes  of  judgment  concluded    with  the 
words,  "  Liberty  to  the  defendant  redeeming,  or  to ' 
the  plaintiff  in  the  event  of  foreclosure,  to  apply  - 
at  chambers  for  payment  of  any  money  paid  mto 
court  by  the  receiver,  or  in  his  hands,"  according 

(a)  Haported  bj  J.  H.  BaUWEIx,  Eaq.,  Bmigtot-^X-Ltm. 

Digitized  by  Lj005^1C 


60— Vol.  LXXIJ 


THE  LAW  TIMES. 


[Sept.  8,  UN. 


ASK-I 


Thb  Eatt. 


[Aj>il 


to  the  form  given  in.  Seton  on  Judgments,  vol.  2, 
■p.  1577. 

Eve  for  the  plidntiff. — Since  the  plaintiff  gives 
oredit  for  a  sum  certain  in  the  hands  of  the  re- 
«eiver,  whether  the  defendant  be  forecloBed  or 
«xercisea  hia  right  of  redemption,  in  the  latter  case 
there  might  be  moneys  come  to  the  receiver's 
hands  which  belonged  to  the  plaintifF,  and  there- 
'fore  the  judgment  ought  to  conclude  with  the 
words,  "  Liberty  to  any  party  to  apply  at  chambers 
for  payment  of  any  money  paid  into  court  by  the 
receiver  or  in  his  hands." 

The  defendant  did  not  appear. 

Eeebwich,  J.  approved  of  the  proposed  altera- 
tion, and  gave  judgment  accordingly. 

Solicitors:  Outh,  PhiUijps,  Walters,  and 
WiUiam$. 


PBOBATE,  DIVORCE,   AND  ADMIRALTT 

DIVISION. 

ADMIBALTT    BUSINESS. 

July  26  and  30. 

(Before  the  President  (Sir  F.  H.  Jeune.) 

The  Katt.  (a) 

Charter-party — BuTtning  days — How  computed, 
^he   term  "running   days"   in   a  charter-party 

mutt,  in  the  absence  of  any  indication  to  the 

contrary,  be  taJcen  to  mean  calendar  days  and  not 

periods  of  twenty -four  hours. 
Action  for  demurrage. 

The  plaintiffs,  Messrs.  B.  Oordon  and  Co.,  were 
-the  owners  of  the  steamship  Katy  and  their  claim 
■was  for  712.  8i.  8d.,  being  two  days'  demurrage  of 
-that  vessel — ^the  claim  for  freight  indorsed  on  the 
writ  having  been  paid  by  the  ^fendants. 

By  a  cluurter-party,  dated  the  1st  Feb.  1894,  the 
JSaty  was  chartered  to  Messrs.  F.  Menal  and  Co. 
Seven  days  were  occupied  in  loading,  and  accord- 
ingly the  bill  of  lading  was  indorsed  with  the 
«lau8e,  "Seven  lay  days  have  been  used  at  the 
port  of  loading." 

The  vessel  was  ordered  to  Barrow,  where  Messrs. 
Walmsley  and  Smith,  the  defendants,  were  con- 
signees of  her  cargo  and  holders  of  the  bill  of 
laiding.  She  arrived  there  on  Saturday,  the  Slat 
March,  was  moored  in  berth,  and,  except  that  she 
had  not  cleared  at  the  Custom-house,  was  in  every 
respect  ready  to  discharge  at  8.30  a.m.  The  captain 
made  her  entries  at  the  Custom-house  at  its  opening 
at  10  a.m.  on  the  same  day.  Until  this  was  done 
-the  discharge  could  not  commence. 

At  about  10.80  a.m.  on  the  Slst  March  the 
defendants  received  the  following  notice  from  the 
captain :  "  Dear  Sirs, — I  beg  to  give  you  notice 
that  the  steamship  Katy  from  Sulina  is  now  in 
berth  and  ready  to  discharge. — ^Tours  faithfully, 
]B.  G.  Lanolet."  When  handing  such  notice  to 
the  defendants  the  captain  requested  that  the  dis- 
charge should  be  commenced  at  once,  but  the 
defendants  declined  to  do  this.  The  discharge 
commenced  about  1  p.m.  on  the  same  day,  and  was 
finished  at  9  a.m.  on  Monday,  the  9th  April. 

The  usual  working  hours  at  Barrow  are  from 
6.30  a.m.  to  5  p.m.,  except  Saturdays,  when  work 
ceases  at  4  p.m.,  and  the  average  daily  quantity 
discharged  by  the  Katy  was  445  tons.  When 
work  was  finished  on  the  evening  of  Friday,  the 
6th  April,  there  remained  in  the  ship  only  some 

(a)  Baportcd  by  Basil  Obuhp,  Eiq.,  Bwtlster-at-Lav. 


forty  tons  of  cargo.  The  work  was  resumed  on 
the  following  morning,  but  was  stopped  at  10  a.m. 
by  the  defendants,  wno  declined  to  proceed  with 
the  work  unless  the  plaintiffs  would  pay  them  tiie 
sum  of  102.  if  the  discharge  was  completed  that 
day. 

Under  these  circumstances,  the  plaintiffs  om- 
tended  that  the  lay  days  expired  on  Saturday,  the 
7th  April,  whilst  the  defendants  contended  that 
the  lay  days  did  not  expire  until  Monday,  the  9th 
April,  and  that  therefore  there  was  no  demurrage 
due  from  them. 

T.  B.  Scrutton  for  the  plaintiffs. — ^It  is  admitted 
that  the  vessel  was  discharging  on  parts  of  eight 
days.  The  defendants  contend  that  the  time  ii 
made  up  of  seven  periods  of  twenty-four  houn; 
but  it  is  submitted  that  in  this  charter-party  it  is 
clearly  indicated  that  the  days  are  to  be  taken  u 
calendar  days : 

NieUen  v.  Wait,  54  L.  T.  Bep.  344 ;  5  Asp.  Mu. 
Law  Cas.  553  ;  16  Q.  B.  Div.  67. 
[The  Fbebident. — ^In  that  case  Lord  Esher 
practically  means  that  "  running  days "  and 
"  days  "  are  the  same.  Lay  days  begin  at  a  place 
where  she  is  able  to  deliver.]  The  only  English 
case  on  the  point  is  The  Commercial  Btecm- 
ship  Company  v.  Boulton  (33  L.  T.  Bep.  707; 
L.  Rep.  10  Q.  B.  346  ;  3  Asp.  Mar.  Law  Cas.  HI). 
There  the  jury  found  that  the  day  on  which  tl« 
vessel  was  cleared  about  noon  was  a  working  ^, 
and  the  court  held  that  they  could  so  find.  Tht 
Osseo  {Shipping  Gazette,  June  8, 1894)  was  a  similar 
case  to  the  present  one,  but  was  too  complicated  to 
report.  [The  President. — Barnes,  J.  and  myselt 
there  decided  that  a  working  day  oould  not  be 
made  up  by  taking  parts  of  three  or  four  days.] 

Bough  V.  Aikga,  6  Scotch  Seas.  Cas.  4th  series,  961. 
In  Allen  v.  Johnston  (19  Scotoh  Sess.  Cas.,  4Ui 
series,  364)  Lord  McLaren  said :  "  When  it  is 
ascertained  that  the  lay  days  have  been  exhausted, 
demurrage  muat,  I  think,  be  held  to  begin  at  the 
hour  at  which  the  lay  days  are  exhausted,  and  the 
days  of  demurrage  are  reckoned  as  periods  of 
twenty-four  hours  from  that  hour.  Any  surplos 
interval  of  time  in  excess  of  a  number  of  fnll 
days  is  to  be  counted  as  an  additional  day.  [The 
President. — Does  part  of  twenty-four  bonis 
reckon  as  a  day  whether  it  starts  at  a  particnlai' 
hour  or  whether  it  is  running  P]  It  is  open  to  the 
parties  to  agree  as  to  the  day  being  any  period  of 
twenty-four  nours ;  but,  unless  they  so  agree,  then 
it  must  be  the  ordinary  calendar  day. 

T.  0.  Carver  for  the  defendants.— This  charter 
cannot  be  read  to  mean  calendar  days  in  eveiy 
Instance.  Clause  12  says:  "Lay  days  are  to 
count  from  forty-eight  hours  after  her  arrival  at 
a  safe  anchorage."  The  charter-partv  says  that 
lay  days  shall  commence  at  an  hourwnich  maybe 
any  hour.  The  intention  must  have  been  to  con- 
tract for  periods  of  twenty-four  hours.  It  is 
unreasonable  to  contend  that  Saturday,  when 
work  was  only  carried  on  from  1  to  4  p.m.,  ehonld 
be  counted  as  a  lay  day : 

Brown  v.  Johruon,  10  M.  &  W.  331. 
In  The  Commercial  Steamship  Company  v.  BouU(m 
{ubi  sup.)  the  broken  Tuesd&y  was  not  claimed. 
He  also  referred  to 

Nelson  v.  Dahl,  41  L.  T.  Bep.  365 ;  4  Asp.  US'- 
Iaw  Cas.  392 ;  6  App.  Caa.  38. 

.  Scrutlon  in  reply. 
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Jnd^entwas  reserved,  and  delivered  on  the 
30th  J0I7. 

The  Pkksident. — The  queBtions  which  arise  in 
this  ease  are  two :  First,  does  the  phrase  "  rnnning 
days "  in  this  charter-party  mean  calendar  da^s 
or  periods  of  twenty-four  hours,  beginning  from 
the  oommencement  of  discharging  P  Secondly,  if 
calendar  days  are  intended,  is  Saturday,  the  31st, 
to  he  incln&d  in  the  lay  days  P  There  does  not 
leem  to  he  any  direct  authority  on  the  first  of 
these  qnesticnts,  but  it  appears  to  me  that  it  is 
cobby  the  saggestion  of  inferences  to  be  drawn  from 
nnoos  parts  of  the  charter-party  that  any  doubt 
on  be  created.  It  is  clear  from  the  ca«e  of 
KieUm  v.  Wait  {ubi  sup.)  that  "  running  days " 
means  all  days  aa  opposed  to  "  working  days ;  in 
bet,  means  "  days.  It  cannot  be  disputed  that 
the  word  "  days,"  standing  by  itself,  means 
calendar  days,  and,  indeed,  I  think  it  would  require 
aelearoontext  to  show  it  means  periods  of  twenty- 
fosr  hours,  as,  if  a  certain  number  of  hours  is 
intended,  it  is  natural  and  ordinary  to  specify  the 
time  by  hours.  Is  there  anything,  then,  in  this 
ekarter-party  to  show  that  the  word  days  has  not 
its  natural  meaning  P  It  was  argued  on  behalf  of 
the  defendants  that  clause  12  of  the  charter-party, 
{troriding  that  in  a  certain  event  lay  days  were  to 
ooont  from  forty-eight  hours  after  the  arrival  of 
the  vessel,  shows  that  the  lay  day  must  be 
reckoned  from  some  point  in  the  calendar  day- 
This  clause,  however,  hardly,  I  think,  advances  the 
question,  because,  apart  U'om  the  consideration 
uat  the  language  of  clauses  7  and  12  is  different, 
it  may  be  that  all  that  is  intended  is,  that  the 
lieginning  of  the  lay  day  should  be  coincident 
either  with  the  beginning  of  that  calendar  day  in 
whiAthe  forty-eight  hours  end,  or  of  the  next 
calendar  day,  according  as  a  part  of  a  lay  day  is  or 
i>  not  considered  to  reckon  as  a  whole  day.  Clause 
9  C-,  providing  that  on  all  days  on  which  lighters 
ire  onable  to  go  outside  the  bar  or  harbour  are  not 
to  coont  as  lay  days,  appears  to  me  consistent  with 
other  view,  as  also  do  clauses  2  and  3,  which  pro- 
vide for  orders  to  be  given  within  twelve  or  twenty- 
foor  rnnning  hours  of  arrival,  lay  days,  Sundays 
only  excepted,  to  count,  as  in  snch  cases  the  lay 
fcys  begin  to  run  twelve  or  twenty -four  hours  after 
vriral  as  they  do  in  the  ordinary  cases  from  the 
tine  of  arrival.  But  in  these  clauses  it  is  to  be 
oleerved  that  when  running  hours  are  intended 
iQnning  hours  are  specified.  On  the  whole,  I  can  see 
nothing  in  the  charter-party  to  compel  us  to 
assign  to  "  running  days  in  clause  7  anything 
but  the  natural  interpretation  of  calendar  days. 
The  balance  of  authority,  I  think,  confirms  what 
I  take  to  be  the  natural  sense  of  tie  words.  The 
nrference  to  be  drawn  from  the  case  of  Com/mercial 
SUamihip  Company  v.  Boulton  {ubi  sup.)  on  this 
point  is  not  quite  clear,  but  I  think  that  it  shows 
4o8e  days  were  understood  to  be  calendar  days, 
Iwanse  the  demurrage  days  were  not  reckoned  as 
inning  from  5  p.m.  on  the  Tuesday  when  the  ship 
got  into  dock,  but  as  commencing  on  the  following 
jixniiing ;  and  the  argument  on  the  successful  side 
a*  that  case  was  that,  though  demurrage  began  to 
nn  from  the  time  the  ship  was  in  dock,  that  is, 
5  p jn.  on  Tuesday,  the  demurrage  days  began  to 
"m  on  the  morning  of  Wednesday.  This  certainly 
^the  view  of  the  above  case  taken  by  the  Court 
«  Sesnon  in  the  case  of  Hough  v.  Aihga  (ubi  sup.). 
to  thrti  case  the  Lord  Ordinary  considered  that 
'he  CommeretaZ  Steamship  Cotnpa»y  case  decided 
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that  the  running  days  were  to  be  counted  by  days 
and  not  by  periods  of  twenty-four  hours ;  and  the 
same  view  was  afterwards  expressed  by  the  Court 
of  Session,  the  Lord  President  saying  that  he  saw 
no  distinction  between  lay  days  and  days  of  de- 
murrage in  the  matter  of.  counting.  A  later  case 
in  the  Court  of  Session,  Allan  v.  Johnstone  {ubi 
sup.),  appears  to  me  to  have  been  in  harmony  with 
the  above  decision.  '  I  think  that  the  judgments 
in  that  case,  except  perhaps  some  qualified  expres- 
sions which  fell  from  Lord  Maclaren,  proceed  on 
the  principle  that,  imless  the  words  in  the  charter- 
party  prescribing  a  certain  number  of  running 
days  are  overridden,  what  must  be  taken  to  be 
intended  are  calendar  days.  In  that  particular 
case  the  learned  judges  thought  that  these  words  in 
the  charter-party  were  controlled  by  an  indorse- 
ment on  a  bill  of  lading,  and  by  a  special 
arrangement  stated  in  a  letter  of  the  shipownei''s 
agents.  The  words  of  Lord  Einneai-  are  very 
explicit :  "  I  take  it  that  according  to  the  genenJ 
rule  laying  days  mean  whole  days,  but  if  the 
parties  to  a  contract  are  so  minded,  it  is  quite 
within  their  power  to  stipulate  that  a  day  shall  be 
divisible ;  and  the  question  is  whether  they  have 
so  stipulated  in  the  present  case."  It  appears  to 
me  clear,  therefore,  that  "rnnning  days  in  this 
case  mean  calendar  days,  and,  therefore,  the  case 
turns  on  the  question  whether  Saturday  the  31st 
is  to  be  reckoned  as  a  lay  day.  The  discharge 
commenced  in  fact  at  Ip.m.,  and  at  Bairow  work 
usually  commences  on  ^turday  at  6.30  a.m.  and 
ceases  at  4  p.m.  I  do  not  think,  as  was  contended 
before  me,  that  the  decision  in  tho  Commercial 
Steamship  Company's  case,  as  reported  in  the  Law 
Reports,  shows  that  for  this  purpose  part  of  a 
day  can  be  considered  a  whole  day ;  indeed, 
I  think  the  reverse  inference  is  to  be  drawn 
from  it.  It  was  there  held  that,  when  a 
ship  is  on  demurrage,  a  day  bi'oken  into  by 
the  conclusion  of  her  loading  must  be  paid  for 
as  a  demurrage  day.  The  reason  for  this  is,, 
that  the  shipowner  is  entitled  to  the  use  of  his 
ship  for  the  whole  of  that  day,  and,  as  days  cannot 
be  split  up,  if  he  is  deprived  of  the  use  of  his  ship 
for  part  of  the  day  the  whole  must  be  paid  for. 
But  a  charterer  is  entitled  to  the  whole  of  each  of 
the  specified  number  of  lay  days  for  his  loading 
and  unloading  if  he  needs  it.  W  hy  is  he  to  take  a 
part,  perhaps  a  small  part,  of  a  day  for  the  whole  P 
It  appears  to  me  that  the  same  reasoning  which 
gives  the  shipowner  as  against  the  charterer  the 
whole  of  a  demurrage  day,  should  give  the  char- 
terer as  against  the  shipowner  the  whole  of  a  lay 
day.  I  am  strengthened  in  the  belief  that  the 
above  may  well  have  been  the  view  of  the  learned 
judges  who  decided  the  case  of  the  Commercial 
Steamship  Company  v.  Boulton,  as  reported  in  the- 
Law  Reports,  by  observing  that  the  same  tribunal 
had  at  the  same  time  before  them  the  case  of  the 
ship  Boston,  the  decision  in  which  is  reported  in  3 
Asp.  Maiitime  Law  Cases,  111,  though  not  in  the 
Law  Reports.  Except  that  the  case  of  The  Boston 
is  one  offloading,  and  the  present  one  of  unloading, 
the  question  in  that  case  was  the  same  as  in  this. 
The  Boston  was  cleared  at  Muhlgraben  about 
noon  on  Monday,  April  20,  but  was  not  ready  to 
load  till  about  4  p.m.  The  cargo,  which  was 
timber,  was  floated  down  from  Riga  in  raits,  and 
some  of  it  came  alongside  on  Monday,  April  20, 
and  was  taken  on  board,  part  on  that  day  after 
4  p.m.,  and  the  rest  the  next  mon^ng.    .The 
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qnestion  whether  Monday,  April  20,  was  a 
working  day  waa  left  to  the  jury  at  the  trial,  who 
found  that  it  was.  When  the  matter  came  before 
the  court  the  presiding  judge  said :  "  As  to  the 
Boston  a  more  difficult  question  arises  whether  a 
workii^  day  can  be  counted  when  only  part  of  a 
day  has  been  used.  I  agree  that  the  cnarterers 
are  entitled  to  a  fair  wondng  day,  but  if  for  the 
convenience  of  aU  parties  a  portion  of  the  day  is 
used  it  may  be  counted."  This  is,  I  think,  tanta- 
mount to  saying  that  as  a  i-ule  part  of  a  lay  day 
cannot  be  reckoned  as  a  lay  day,  but  that  it  may 
be  a  qnestion  of  fact  in  each  case  whether  the 
parties  have  not  expressly,  or,  by  their  conduct, 
impliedly,  agreed  that  it  shall  be  so  treated.  There 
remains,  therefore,  in  the  case  the  question  of  fact 
whether,  as  stated  by  Mellor,  J.,  in  the  case  of  The 
Boston,  the  day  in  question  was,  by  assent  of  the 
parties,  treated  as  a  lay,  in  that  case  a  loading, 
day.  I  have  said  that  I  can  see  no  distinction  in 
law  between  days  occupied  in  loading  and  un- 
loading on  the  question  whether  a  part  is  to  be 
reckoned  as  the  whole.  But  on  the  question  of 
fact  whether  the  parties  e^reed  to  treat  the  day 
as  a  lay  day,  there  may  be  a  great  deal  of  differ- 
ence between  loading  and  unloading.  In  the 
particular  case  of  The  Boston  the  cargo  was  timber 
sent  down  the  river,  Hud  Lush,  J.  observed  that 
he  could  not  suppose  that  the  freighters  intended 
it  to  remain  in  the  river.  In  this  case  I  do  not 
see  why  the  charterers  should  have  desired  the' 
unloading  to  commence  on  Saturday,  and  in  fact 
they  did  not,  for  they  apparently  declined  to  take 
part  in  the  discharge  from  10.30  to  1.  I  think 
that  the  three  hours  of  Saturday  occupied  in  dis- 
charging were  so  occupied  by  the  wish  and  for  the 
advante^  of  the  shipowners,  who  probably 
thought  that  it  would  become  practicable  to  get 
the  snip  discharged  and  free  a  considerable  time 
before  the  expiration  of  the  lay  days.  Indeed  it 
so  turned  out,  and,  as  the  charter-party  does  not 
provide  for  payment  of  despatch  money,  the  ship- 
owner would  Imve  been  clearly  the  gainer  had  the 
charterers  not  declined  to  concede  ttus  benefit  for 
nothing.  I  come,  therefore,  to  the  conclusion  on 
the  facts  that  both  parties  did  not  assent  to 
treating  the  Saturday  as  a  lay  day.  The  result  is, 
that  the  lay  days  did  not  expire  till  Monday, 
April  9,  and  there  must  be  judgment  for  the 
duendants. 

Solicitors :  Botterell  and  Boche ;  Field,  Boscoe, 
and  Co.,  for  Batesons,  Warr,  and  Wimshurst, 
Livei-pool. 
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(Before  Lindlet,  Lopes,  and  Davbt,  L.JJ.) 

Deiblsma  r.  Manifold,  (o) 

APPEAL  FBOM  THE  COUNTY  PALATINE  COUBT 
OF  LANCABTEB. 

Bolicitor  and  client  —  Costs  —  Scale  charges  — 
Auctioneer  paid  fixed  sum  for  taking  hide — 
Amount  paid  by  client — Solicitor  othervoise  con- 

(al  Beported  by  W.  C.  BlSS,  Esq.,  Barri8ter-»t-Law. 


ducting  sale — Bight    to  scale   charge — Oenend 
Order  under  Solicitors'  Bemuneration  Act  188V 
sect.  4,  sehed.  I.,  part  1,  r.  11. 
A  solicitor  is  not  entitled  to  the  scale  fee  for  con. 
*  ducting  a  sale  by  auction  if  the  client  is  charged 
with  a  filled  fee  on  each  lot,  paid  to  theauetioMer 
for  merely  attending  in  the  auction-room  and 
receiving  the  bids,  tUthough  the  solieitor  has  dotu 
the  whole  of  the   other  work  in  connection  aitk 
the  sale. 
This  was  an  appeal  from  the  Yioe-Ghanoelbr  ot 
the  Palatine  Court  of  Lancaster. 

The  question  was  whether  a  vendor's  solicitors 
who  had  done  all  the  work  in  connection  with  the 
sale  of  some  property  by  public  auction,  except 
actually  taking  the  bids  in  the  auction-room,  were 
entitled  to  remuneration  according  to  the  scale  in 
schedule  I.,  part  1,  of  the  GrenertS -Order  made  in 

Pursuance  of  the  Solicitors'  Bemuneration  Act 
881,  the  client  having  paid  the  auctioneer's  feei 
for  taking  the  bids. 
Sect.  4  of  the  Gieneral  Order  provides  that : 
The  remnneration  prescribed  by  Bchednle  I.  to  tliis 
Order  is  not  to  inolnde  stamps,  connBel's  fees,  auctioneer'a 
or  valuer's  charges,  travellings  or  hotel  expenses.  .  .  or 
other  disbnrsements  reasonably  and  properly  paid. 

Schedule  I.,  part  1,  is  headed  "Scale  of  Charges 
on  Sales,  Purchases,  and  Mort^ges,  and  Rules 
applicable  thereto,"  and  a  oertam  percentage  on 
the  price  is  fixed  for  "  vendor's  solicitor  for  nego- 
tiating a  sale  of  property  by  public  auction,  in- 
cluding the  conditions  of  sale." 

Then  rule  11  of  the  i-ules  thereto  provides : 
The  scale  for  conduotincr  a  sale  by  auction  shall  applf 
only  in  oases  where  no  commission  is  paid  by  the  clieiit 
to  an  aaotioneer. 

In  this  case  the  Palatine  Court  made  an  order  in 
an  action  directing  certain  property  in  variou 
parts  of  Liverpool  to  be  sold,  and  the  solicitors  of 
the  plaintiff  in  the  action  had  the  conduct  of  the 
sale. 

The  practice  in  Liverpool  which  has  prevailed 
for  many  years  in  sales  by  auction,  and  which 
was  followed  In  the  present  case,  is  for  the 
solicitor  having  the  conduct  of  the  sale  to  do  all 
the  work  of  and  incident  thereto,  save  and  except 
the  mei  e  taking  of  bids  in  the  auction-room,  which 
can  only  be  done  by  a  duly  licensed  auctioneer, 
for  which  the  auctioneer  is  paid  a  fixed  fee  of  two 
guineas  for  each  lot  sold  and  a  fee  of  one  guinea 
for  each  lot  not  sold. 

On  the  sale  in  question  ten  lots  were  offered, 
three  were  sold  and  seven  were  unsold.  The 
auctioneer  merely  attended  the  auction  and  re- 
ceived the  bids,  and  was  accordingly  paid  the  suio 
of  22.  2s.  for  each  of  the  three  lots  sold,  viz.,  6{.  6>. 
and  the  sum  of  12. 1«.  per  lot  for  the  seven  lots 
unsold,  viz.,  71.  78.,  maldng  together  the  sum  of 
132. 13«.  The  three  lots  sold  fetched  10702.  and 
the  reserve  price  of  the  seven  lots  unsold  amounted 
to  16,2052. 

Among  the  items  in  the  appellants*  bill  of  costs 
were  the  following : 

To  oondactingr  sale  by  auotioa,  inolading  oonditioBSof 
sale  on  lots  2,  5,  and  6,  sold,  aggrepite  porohase  money 
10701.,  10(.  10«. 

Ditto  on  lots  1,  3,  4,  7,  8,  9,  and  10,  withdnvs, 
aggregate  of  vidnation  for  reserve  price  I6,20ii« 
221.  I3«.  9d. 

There  was  also  a  charge  for  the  13Z.  13*.  paid  to 
the  auctioneer. 
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The  taxing  master  allowed  the  sum  pud  to  the 
anctioneer,  tmt  disallowed  the  two  biuds  of 
lOL  lOi.  and  22L  13*.  9d.  on  the  ground  that  the 
Bom  paid  to  the  anctioneer  was  a  "  commission  " 
inthin  role  11,  and  directed  the  solicitors  in  snb- 
stitation  therefor  to  bring  in  a  detailed  biU  under 
Khednle  2. 

TheYice-ChanceUor  having  upheld  the  taxing 
maiter's  decision,  the  solicitors  appealed. 

Daring  the  hearing  of  the  appeal  the  Court  sent 
&r  sad  consulted  Mr.  Byland,  in  order  to  obtain 
ia&rmation  as  to  the  practice  in  the  taxing  office 
en  the  point. 

Coteni-Hardy,  Q.C.  and  B.  F.  Norton  for  the 
ippelhnts. — The  appellants  hare  done  all  the 
mri  comiected  with  this  sale  except  actually 
taking  the  bids  at  the  anction.  and  that  can  only 
le  legally  done  by  a  licensed  auctioneer.  The 
imonnt  paid  to  t^e  auctioneer  was  not  a  "  com- 
urisBon,  it  was  a  fixed  "charge"  of  21.  2s.  for 
each  lot  put  up  and  sold,  and  1{.  Is.  for  each 
lot  not  gold,  and  therefore  under  sect.  4  of  the 
Onier  ander  the  Solicitors'  Remuneration  Act 
1381,  the  amount  is  payable  by  the  client  in 
•d£tioii  to  the  scale  fee.  Rule  11  in  part  1  of 
Klieiiile  I.  to  the  Qeneral  Order  was  only 
intended  to  apply  where  the  auctioneer  does  aU 
tiie  preliminary  work,  such  as  advertising  and 
lotting.  It  was  not  intended  to  override  clause  4 
of  the  Order,  and  so  prevent  the  solicitor  obtaining 
the  Kale  fee  whenever  an  auctioneer  was  employed. 
Inthecaaes  where  the  scale  fee  has  been  disallowed, 
itvaa  held  that  the  solicitor  did  not  do  all  the 
work: 

Se  WiUon,  S3  L.  T.  Bep.  406 ;  29  Ch.  Dir.  790 ; 
ttBylM;  Byies  v.  Bykti,  56  L.  T.  Bep.  425  ; 
ITotj  T.  Cahiert,  55  L.  T.  Bep.  53. 

^  case  of  Be  Peace  And  Ellis  (57  L.  T.  Rep. 
753)  was  wrongly  decided,  and  should  now  be 
wereed.  The  judgment  of  Cotton,  L.J.  in  Be 
Mmhmt  Taylors'  Company  (62  L.  T.  Rep.  775, 
raO;  30  Ch.  Div.  28,  37)  shows  that  the  mere 
^  that  an  auctioneer  is  employed,  does  not 
^te  the  solicitor  of  his  right  to  the  scade  fee. 
^e  amount  paid  to  the  auctioneer  was  not  a 
'"inp  sum  for  "  commission  "  : 

Porltr  T.  Bltnkhorn,  59  L.  T.  Bep.  906 ;  14  App. 
Cas.l; 

Buri  V.  Burd,  60  L.  T.  Hep.  228;  40  Ch.  Div.  628. 
^  Se  MaeOowan ;  MacCfowan  v.  Murray  (63 
L.T.  Eep.  793,  796;  (1891)  1  Ch.  105, 117, 119), 
tl>e  scale  fee  was  allowed,  though  fees  were  paid 
to  two  valaers  for  reportii^  as  to  the  value  of  the 
property.  In  that  case  Bowen,  L.J.  said:  "A 
commiMion  means  a  payment  on  a  particular 
«»le  paid  to  an  agent  for  agency  work."  Vrj,  L.  J. 
■id  the  valuers  "were  not  employed  in  this  case 
"agents,  and  therefore  they  could  earn  no  com- 
"tittion.  .  .  YHiat  ...  is  payable  to  them 
"6  fees,  in  the  one  case  for  inspecting  and  making 
u  affidavit  as  to  the  value  of  the  property,  and  in 
«e  other  for  making  an  affidavit  wiwi  regard  to 
t*  value  of  the  property  without  inspecting. 
^Ky  are  not  comnussions.  The  payments  made 
™e  to  the  auctioneer  were  fees. 

^  S.  Hughes  for  the  respondent. — ^The  amount 
PUQ  t»  the  auctioneer  is  "  commission,"  and  none 
""e  le««  BO  because  it  is  alump  sum : 

Poiier  V.  Blmikom  (uW  tup.) ; 
Bind  T.  Burd  (obi  tup.). 

A  ootnmiaaion  is  not  necessarily  a  percentage,  it 


may  be  a  payment  for  each  piece  of  work  dcmei. 
Peetcs  andEUis  {ubi  sup.)  is  oorreot,  and  is  in  tihe 
respondent's  favour.  Sect.  4  of  the  Order  is 
perfectly  general,  and  is  subject  therefore  to  the 
sperafio  r^e  11.  The  important  part  of  that  rule 
is  not  the  word  "  commission,"  but  "  paid  by  the 
client,"  and  a  solicitor  is  not  entitled  to  the  scale 
fee  if  the  client  pays  anything  to  the  auctioneer. 

Cozens-Hardy  in  reply. 

LiNDLET,  L.J. — This  case  raises  a  question  of 
difficulty  and  of  considerable  importance.  The  ques- 
tion is  whether  a  solicitor  who  has  conducted  a 
sale  by  auction,  and  who  has  paid  an  auctioneeii 
according  to  the  custom  which  prevails  in  the 
north  of  England,  a  fee  or  sum  of  money  for 
taJdug  tiie  biddings — for  the  actual  work  done  in 
the  anction-room — is  entitled  to  be  paid  according 
to  the  scale,  or  is  to  be  paid  according  to  the  pre- 
existing  method  of  payment,  by  what  is  called 
a  quantum  meruit.  Of  course  he  is  entitled 
to  oe  paid  for  his  services  one  way  or  the  other. 
He  wishes  to  be  paid  according  to  the  soale, 
which,  I  suppose,  is  more  beneficial  to  him; 
but  it  has  bean  contended  tliat  he  is  not  entitled 
to  be  paid  according  to  the  scale  for  what  he  has 
done.  The  4th  section  of  the  Qeneral  Order,  made 
in  pursnance  of  the  Solicitors'  Remuneration  Act 
1881,  provides  that  "  The  remuneration  prescribed 
by  Bchednle  I.  to  this  Order"  (I  may  describe) 
that  shortly  as  the  remuneration  by  scale)  "  is  not 
to  include  stomps,  counsel's  fees,  auctioneer's  or 
valuer's  charges,"  and  other  things  to  which  I 
need  not  refer.  It  would  appear,  therefore,  that 
though  the  solicitor  is  remunerated  according  to 
the  scale,  there  may  be  some  auctioneers'  charges 
which  he  may  charge  against  the  client.  It  is 
very  difficult  to  construe  sect.  4  without  coming 
to  the  conclusion  that  there  may  be  some.  Now 
when  we  look  at  the  remuneration  prescribed  by 
schedule  I.,  part  1,  we  see  how  the  difficulty  in  the 
case  arises.  Schedule  I.,  part  1,  nms  thus: 
"  Scale  of  charges  on  sales,  &c.,  and  rules  applic- 
able thereto.  Vendor's  solicitor  for  conducting  a 
sale  of  property  by  public  auction  including  the 
conditions  of  sale  "  (tiiat  is  the  case  we  have  to 
deal  with),  and  then  the  percentage  is  set  out; 
Stoppii^  here,  there  would  be  no  difficulty  in 
working  that  with  sect.  4.  But  the  difficulty- 
arises  inien  weoome  to  the  rules  applicable  to  the^ 
scale,  rule  11  of  which  runs  thus :  "The  scale  for 
conducting  a  sale  by  auction  shall  apply  only  in 
oases  where  no  commission  is  paid  by  rae  client  to 
an  auctioneer."  The  difficulty  is,  what  is  the 
difference  between  a  "  commission,"  in  rule  11,  and 
a  "  charge,"  within  sect.  4  of  the  Greneral  Order  P 
I  confess  I  cannot  see  that  there  is  any  differ- 
ence. An  auctioneer  who  is  employed  by  a  solici- 
tor to  sell  is  certainly  employed  as  agent.  The 
auctioneer  does  not  act  as  principal,  he  acts  as 
agent ;  and  if  you  take  the  remuneration  of  the- 
agent  to  be  what  is  generally  meant  by  the  word 
"  commission,"  everything  paid  to  the  auctioneer 
for  his  services  in  the  course  of  his  a^ncy  comes 
within  the  expression  "  commission,'  and  I  can- 
not see  what  the  framers  of  the  Greneral  Order- 
and  of  the  schedule  and  rules  meant,  if  they 
really  intended  to  draw  a  distinction  between 
a  "  charge "  in  sect.  4  of  the  Qeneral  Order  and 
a  "commission"  in  rule  11.  If  they  did  not 
intend  to  draw  any  distinction,  the  case  would 
stand  thus ;  that  the  two  words  mean  the  samo 
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thing,  and  the  result  would  then  be  comparatively 
easy,  for  then  there  is  a  general  enactment 
or  a  general  rule  applying  to  ordinary  cases, 
and  also  a  specific  regulation  applying  specifi- 
cally to  sales  by  auction;  and  Tiewing  it  thus, 
I  take  it  that  the  specific  regulation  must 
pieTail  over  the  general.  That  was  the  yiew 
adopted  in  the  Court  of  Appeal  in  Be  Wilson  {ubi 
•up.),  and  which  has  prevailed  ever  since.  In  the 
case  of  Be  Peace  and  Ellis  {uM  sup.),  North,  J. 
decided  the  very  point,  but  it  has  now  been  con- 
tended before  us  that  that  case  was  wrongly 
decided.  I  think  there  is  much  weight  in  the 
argument  of  Mr.  Hughes  that  the  real  object  of 
rule  11  is  not  to  draw  a  distinction  between 
'"  charge  "  and  "  obmmission,"  but  between  what 
is  to  be  paid  by  the  client  and  what  is  not,  and 
that  if  any  of  the  expenses  incurred  on  account  of 
an  auctioneer  are  charged  to  the  client  the  scale 
fee  is  not  applicable,  and  the  solicitor  is  be  to  paid 
upon  the  quantum  meruit  method  for  the  work  he 
actually  does;  but,  if  the  sums  paid  to  the 
auctioneer  are  not  charged  to  the  client,  then  tJie 
scale  fee  applies.  I  think  that  is  what  the  framers 
of  the  i-ule  intended  rather  than  (as  suggested  by 
Mr.  Gozens-Hardy)  to  draw  any  contrast  between 
"  charge  "  and  "  commission."  If  the  client  is  to 
be  charged  with  anything  paid  to  the  auctioneer 
—call  it  what  you  wiU,  "  charge,"  "  commis- 
sion," or  anything  else — then  the  scale  fee  Is 
not  applicable,  and  the  other  method  of  re- 
muneration is  to  be  applied.  We  have  been 
informed  that  that  is  the  view  adopted  ever 
since  1881  in  the  taxing  office,  and  all  over  the 
country.  It  is  true  that  this  is  the  first  case 
in  which  the  question  has  come  for  actual 
decision  before  the  Court  of  Appeal.  1  agree 
that  sect.  4  of  the  Grenei-al  Order  gives  rise  to 
some  difiiculty,  but  there  is  no  case  which  con- 
flicts with  the  view  I  have  now  indicated,  and  the 
cases  I  have  mentioned  are  clear  authorities,  so 
far  as  they  go,  in  favour  of  that  view.  The 
case  of  MacOowan  v.  Murray  {ubi  sup.)  is  not 
at  all  opposed  to  it,  because  there  the  fee 
which  was  allowed  in  addition  to  the  scale 
fee  was  something  which  did  not  come  within 
the  expression  "  negotiating  a  sale  of  propert;j' ; " 
i.e.,  the  client  was  not  paying  the  solicitor 
a  scale  fee  for  negotiating  a  sale  of  property 
and  paying  another  fee  for  work  which  came 
within  the  description  "  negotiating  a  sale."  He 
was  paying  a  fee  to  a  valuer,  who  certified  to  the 
court  that  the  price  arrived  at  by  the  negotiation 
was  a  fit  and  proper  price  for  the  court  to  accept. 
That  is  quite  consistent  with  our  present  decision. 
Here  the  fee  charged  or  sum  paid  to  the  auctioneer 
is  clearly  comprised  in  the  remuneration  for  con- 
ducting the  sale,  as  of  course  one  of  the  importajit 
parts  of  conducting  a  sale  by  auction  is  taking  the 
oiddings  and  conducting  what  goes  on  in  the 
auction-room.  I  think  we  ought  not  to  disturb 
the  practice,  which  has  prevailed  since  1881,  and 
giving  the  Gtenei'al  Order  and  the  rule  the  best 
consioeration  I  can,  I  think  the  view  I  have  taken 
ia  the  correct  one.  The  appeal  must  be  dismissed, 
and  with  costs. 

Lopes,  L.J. — I  am  of  the  same  opinion.  It  is 
extremely  difficult  to  reconcile  sect.  4  of  the 
General  Order  with  rule  11  and  schedule  I.  The 
only  way  I  can  do  it  is  the  way  which  has  been 
-suggested  by  Lindley,  L.J.,  and  that  is  in  holding 
that  the  word  "  commission,"  as  used  in  rule  11, 


has  not  any  specific  meaning,  but  that  it  is  to  lie 
read  in  a  general  wav,  and  means  that  the  scale 
for  conducting  a  sale  by  auction  shall  apply  only 
to  cases  where  no  payment  in  respect  of  the  con- 
ducting of  that  sale  is  paid  by  the  client  to  the 
auctioneer.  In  coming  to  that  conclusion,  I  mt 
struck  by  an  argument  that  was  addressed  to  m 
by  Mr.  Hughes.  He  said,  and  I  think  with  reason, 
that  if  any  other  construction  is  put  upon  tUi 
section  of  the  Order  and  this  rule,  in  effect  the 
client  would  be  paying  twice  over,  because  the 
remuneration  in  the  scale,  I  take  it,  was  intended 
to  include  all  expenses  in  respect  of  the  conduct 
of  the  sale,  ana  therefore  would  include  that 
which  is  a  part  of  the  conducting  of  the  sale, 
namely,  the  auctioneer's  charges.  Jf,  on  the  otlier 
hand,  that  was  to  be  a  payment  outside  the  remu- 
neration in  the  scale,  the  client  would  be  paying 
it  in  the  scale  fee,  and  again  paying  it  in  an 
independent  payment.  I  cannot  think  that  was 
intended.  That  view  has  been  taken  in  the  matter 
in  the  cases  which  have  come  before  the  court  for 
some  years  past,  and  I  think  we  should  not  be 
right  in  departing  from  it. 

Davet,  1i.J. — ^1  am  of  the  same  opinion.  If  I 
could  see  my  way  to  holding  that  commission  in 
rule  11  means  the  commission  which  is  usnallj 
paid  I  believe  in  London,  and  in  the  south  of 
England,  to  an  auctioneer,  and  comprises  not  only 
his  remuneration  for  actually  taking  the  bids,  bat 
also  for  doing  other  work  such  as  prepai'ing  the 
particulars,  advertising,  getting  postei-s  printed, 
and  things  of  that  kind,  which  1  believe  in  the 
south  of  England  is  usually  done  by  the  auctioneer, 
and  if  I  could  hold  that  a  fee  paid  to  the 
auctioneer  for  merely  taking  the  bids  (which  we 
are  told  is  the  practice  in  the  north  of  England) 
was  not  a  "  commission,"  I  would  so  hold.  In 
other  words,  if  I  could  construe  this  as  meanine 
that  where  the  auctioneer  does  part  of  the  woit 
which  is  solicitor's  work,  and  included  in  the  scale 
fee  for  conducting  a  sale  by  a  solicitor,  in  that 
case  where  such  a  commission  was  paid  the  scale 
fee  was  not  to  apply,  because  part  of  the  work  for 
which  the  scale  lee  is  given  had  not  been  done  by 
the  solicitor,  but  that  it  would  apply  where  nothing 
more  than  a  fee  for  taking  the  bids  was  paid  to 
the  auctioneer,  I  would  do  so,  for  I  think  that 
would  be  a  reasonable  result,  and  might  well 
express  the  intention  of  those  who  framed  the 
rule.  But,  on  consideration,  I  cannot  see  my 
way  so  to  construe  "  commission."  Commis- 
sion is  prima  facie  the  payment  made  to  an- 
agent  for  agency  usually  according  to  a  scale— it 
may  be,  but  not  necessarily,  an  ad  valorem  scale. 
It  is  the  most  general  word  that  can  be  used  to 
describe  the  remuneration  paid  to  an  agent  for 
agency  work  other  than  a  salary.  I  cannot  there- 
fore see  how  logically  or  consistently  with  the 
use  of  language  we  can  restrict  the  word  "  com- 
mission "  in  rule  11  so  as  not  to  apply  to  the  fee 
payable  to  an  auctioneer  for  taking  the  biddings, 
at  a  fixed  agreed  rate  of  so  much  per  lot.  I  think 
nobody  could  properly  say  that  the  auctioneer  in 
such  a  case  was  not  an  agent,  or  that  the  sum  paid 
per  lot — 21. 2g.  if  the  lot  is  sold,  and  11.  l8.  if  it  is  not 
sold — was  not  a  commission,  and  that  being  so  I 
am  of  opinion  that  the  fees  which  werp  paid  in  this 
case  to  the  auctioneer  were  a  commission,  and  as 
they  have  been  charged  to  the  client  in  addition 
to  the  scale  fee  in  we  remuneration  claimed  b^ 
the  solicitor,  it  appears  to  me  that  prima  fao* 
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Die  role  applies,  and  that  the  solicitor  is  not 
entitled  to  the  scale  fee,  although,  according  to  the 
dedsion  of  the  House  of  Lords  in  Parker  r. 
Bltukhom  (fM  tup.),  he  will  be  entitled  to  charge 
a  quantum  meruit  tor  his  aerrices.  And  in  coming 
to  this  conclosion  I  have  been  much  stmck  by 
tlie  obaerrationa  addressed  to  ns  by  counsel  for 
d«  nspondent,  who  said,  "  If  the  argument  put 
fanrard  on  behalf  of  t^e  appellant  is  correct,  then 
in  tiie  south  of  England  where  the  auctioneer's 
commiBsion  comprises  other  things  than  taking 
the  bids,  the  client  will  pay  only  the  scale  fee,  or 
if  Iw  pays  the  auctioneer's  commission,  the  solicitor 
will  only  have  a  quantum  meruit  for  what  he 
rallj  does ;  but,  on  the  other  hand,  in  the  north 
of  &igland,  the  solicitor  will  get  his  full  scale 
fee,  and  the  client  will  also  have  to  par  the 
snctioneer's  remuneration  for  taking  the  bids." 
I  cin  see  no  escape  from  that.  This  is  a  rule 
Bade  by  skilled  persons  who  were  no  doubt  well 
uqoainted  with  the  practice  both  in  the  north  of 
England  as  well  as  in  the  south,  and  it  must  be 
a  lue  which  is  applicable  to  every  part  of  the 
comiiiy.  And  the  substance  of  the  rule  appears 
to  me  to  be  this,  that  the  scale  fee  is  intended  to 
indode  all  the  expenses  of  conducting  the  sale 
iiclnding  the  auctioneer's  commission,  under- 
standing by  the  auctioneer's  commission  the 
remonention  which  is  pud  to  the  auctioneer, 
whether  for  the  mere  purpose  of  taking  the  bids, 
or  whether  for  doing  other  work  as  well.  But 
then  it  is  said  that  this  is  inconsistent  with  sect.  4 
d  the  General  Order.  Ho  doubt  there  is  a  certain 
ineonastency,  and  I  do  not  attempt  to  explain  it. 
^iKT  persons  than  I  have  attempted  to  do  so, 
botharenot  altogether  succeeded.  But,  according 
to  the  ordinary  rule  of  construction,  where  there 
u  >  specific  rule,  notwithstanding  that  there  is  a 
gcoeial  rale  to  which  the  specific  rule  seems  to  be 
oBtnry,  if  you  cannot  reconcile  the  two,  then 
JOB  most  apply  the  speciiio  rule.  It  is  quite 
poeable  that  sect.  4  of  the  Gleneral  Order  was 
dim  in  its  present  form  before  the  scale  and 
the  roles  apphcable  to  the  scale  were  settled,  and 
it  may  be  that,  by  an  oversight  or  per  ineuriavi, 
those  words  "auctioneer's  charges"  were  omitted; 
but  it  may  be,  as  Mr.  Hughes  pointed  out,  that 
*et.  4  of  the  General  Order  is  applicable  to  every 
Und  of  transaction  which  is  di^t  with  in  the 
scale,  and  it  is  possible  that  there  may  be  a  case, 
although  one  cannot  for  the  moment  think  of  it, 
in  which  auctioneer's  charges,  not  possibly  for 
selling  by  auction,  might  he  charged  even  in  a 
mortgage  transaction,  or  some  other  transaction 
of  that  kind.  At  any  rate,  sect.  4  is  a  general 
proTision  applicable  to  all  kinds  of  transactions 
«alt  with  m  the  schedule,  whereas  rule  11  is  a 
•pecific  provision  which,  according  to  the  con- 
•truction  I  have  put  upon  it,  ia  directly  applicable 
*o  the  present  case.  I  do  not  think  that  we  ought 
to  refuse  to  apply  rule  11  to  the  case  to  which  it 
w  irectly  appbcable  merely  because  there  ia  some 
*Scnlty  in  reconciling  it  with  sect.  4  of  the 
"oieral  Order. 

SoBcitors:  Burton,  Teates,  and  Eart,  for  Tyrer, 
Aesion,  and  Co.,  Liverpool. 


May  29,  SO,  and  31. 
(Before  Lord  Eshke,  M.E.,  Kay  and  Smith, 

L.JJ.) 

The  Ecclesiastical  Commissiokebs  fob 

England  v.  Fabb  and  othebs.  (a) 

APPEAL  FBOM  THE  QUEEN'S  BENCH  DIVISION. 

Copyhold  —  Admittanee  —  Implied    admittance- 
Receipt  of  quit  rente  vrith  Knowledge  of  faett— 
Seizure    quonsque — FroeXarnaiioint  or  notice  — 
Statute*  of  Limitation  (3  <it  4  Will.  4,  e.  27 ; 
37  *  38  Viet.  e.  57). 
The  acceptance  of  quit  rents  by  the  ttexeard  or 
lord  of  a  manor  in  reipeet  of  copyholds  from  a 
penon  entitled  to  be  admitted  is  an  implied  ad- 
mittance of  such  person  if  the  steward  or  lord 
have  knowledge  of  the  facts,  and  if  such  person 
afterwards  refuses  to  come  in  ana  be  admitted 
after  notice  the  lord  cannot  seize  quousque. 
The  right  of  the  lord  of  a  m/inor  to  enter  and  seize 
quousque  first  accrues  when  the  tenant  refuses 
to  come  in  and  be  admitted  after  proclamations 
or  notice,  and  the  Statutes  of  Limitation  begin 
to  run  from  the  time  of  such  refusal. 
Appeal  of  the  plaintiffs  from  the  judgment  of 
Wright,    J.,    at    the    trial,  without    a  jvtry,    in 
Middlesex. 

This  action  was  brought  by  the  plaintiffs,  as 
lords  of  the  manor  of  Mucking,  in  Essex,  to 
recover  possession  of  certain  copyhold  tenements 
of  the  manor,  upon  the  ground  that  they  had  a 
right  to  enter  and  seize  quousque,  because  the  de- 
fendants refused  to  come  in  and  be  admitted  as 
tenants. 

In  1868  the  father  of  the  defendant  Hicks  was 
tenant  upon  the  court-rolls  of  part  of  the  lands, 
known  as  Sutton'a  Farm  ;  he  died  in  that  year, 
and  was  succeeded  by  the  defendant  Hicks,  his 
heir-at-law,  as  trustee  for  one  Cox. 

In  1870  Cox,  who  was  the  tenant  upon  the 
court-rolls  of  the  rest  of  the  lands,  known  us 
Mucking  Hall  Farm,  died,  having  devised  to  the 
defendants  Saunders  and  Hicks  all  his  estate  and 
interest  in  Sutton'a  Farm  and  Mucking  Hall 
Farm. 

From  1875  the  quit  rents  were  regularly  paid 
by  Saunders  and  Hicks,  in  respect  of  the  two 
farms,  to  the  collector  of  the  plaintiffs,  under 
such  circumstances  that  the  court  was  of  opinion 
that  the  steward  of  the  manor  received  sucn  quit 
rents  with  knowledge  of  the  death  of  Hicks 
senior  and  of  Cox,  and  knowing  that  Saunders 
and  Hicks  were  paying  the  quit  rents  as  being  the 
persons  entitled  to  the  two  copyhold  farms. 

After  the  death  of  Hicks  senior  and  of  Cox  no 
person  was  admitted  as  tenant  upon  the  court 
rolls  of  either  farm. 

In  1893  the  stewai'd  of  the  manor  gave  notice 
in  writing  to  Saunders  and  Hicks  to  come  in  and 
be  admitted  as  tenants.  They  refused  to  come 
in  and  be  admitted,  and  thereupon  this  action 
was  brought  against  them,  and  their  tenants,  the 
defendants  Parr  and  Clark,  claiming  possession 
upon  a  forfeiture  quousque. 

At  the  trial  before  Wright,  J.,  without  a  jury, 
in  Middlesex,  the  learned  judge  gave  judgment 
in  favour  of  the  defendants  (70  L.  T.  Rep.  T!0). 
The  pl^tiffs  appealed. 

Bosanquet,  Q.C.  and  Archibald  Brovm  for  the 
appellants. — The  plaintiffs,  as  lords  of  the  manor. 


(a)  BeporMd  hj  J.  B.  Williihs,  Esq.,  BarrUter.«t-Law. 
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are  entitled  to  seize  quoutque.  They  had  a  right 
to  call  upon  the  defendants  to  come  in  and  be 
admitted  as  tenants  upon  the  court-rolls,  and  to 
paj  the  fines  due  upon  admittance,  and  upon 
their  default  the  ptaintiffs  had  a  right  to 
seize  quousque.  The  lord  has  no  right  to  seize 
quouBque  until  the  tenant  has  refused  to  come  in 
and  be  admitted  after  notice  or  proclamations, 
and  no  right  of  entry  or  of  action  accrues  to  the 
lord  until  default  after  notice  or  proclamations. 
It  can  make  no  difference  whether  the  lord  does 
or  does  not  know  that  the  tenant  whose  name  is 
upon  the  court  rolls  has  died.  By  the  general 
law  of  copyholds,  a  tenant  is  bound  to  come  in  and 
be  admitted  as  tenant  upon  the  court-i-olls,  and 
do  fealty  and  homage ;  and  when  that  has  been 
done  he  is  liable  to  pay  the  accustomed  fine : 
Roe  T.  LoreUes,  2  B.  &  Aid.  453. 

The  defendants  rely  upon  the  case  of  Fros- 
well  V.  Welch  (Godb.  268;  1  Cro.  Jac.  403; 
1  Boll.  Rep.  415 ;  3  Bulstr.  214).  The  passa^^e 
iipon  which  they  rely  is  an  obiter  dictum  at  the 
end  of  the  report  in  Godbolt.  If  that  dictum  is 
correct  it  can  only  apply  to  a  case  where  a  sur- 
render has  been  presented,  and  the  surrenderee 
accepted  as  tenant,  though  no  formal  admittance 
has  been  made.  In  that  case  the  lord  of  the 
manor  was  not  a  party,  and  the  decision  can  have 
been  only  that  the  tenant  had  a  sufficient  title  as 
against  a  third  party.  There  is  no  case  in  which 
it  has  been  held  that  an  implied  admittance  is 
good  as  against  the  lord,  or  that  the  lord  could 
claim  a  fine  upon  an  implied  admittance : 
North  T.  Earl  of  Strafford,  3  P.  Wms.  148. 

The  lord  cannot  assess  the  fine  until  he  knows 
who  is  coining  in  to  be  admitted ;  there  may  be 
one  or  more  tenants.  After  the  death  of  the 
tenant  upon  the  rolls,  in  this  case  no  person  or 
persons  came  forward  to  be  admitted  as  devisee  : 

Wills  Act  1836  (7  Win.  4  &  1  Vict.,  o.  26),  bb.  3, 5 
The  only  evidence  of  the  title  of  a  copyholder  as 
against  the  lord  of  the  manor,  is  the  copy  of  the 
coort  rolls,  except  secondary  evidence  of  that 
which  is  upon  the  court  rolls.  The  lord  is  only 
concerned  with  the  tenant  whose  name  is  upon 
the  court  rolls,  and  a  copyhold  tenant  has  no 
title  until  admittance  upon  the  court  rolls  : 

Boldfaet  d.  Woollamt  v.  Clapham,  1  T.  B.  600  j 

Brown  v.  Dyer,  11  Mod.  73. 

[Smith,  L.J.  referred  to  Beg  v.  Garland,  L.  Rep. 
f>  Q.  B.  269  ;  Garland  v.  Mead,  L.  Rep.  6  Q.  B.  441.1 
At  any  rate  only  an  admittance  by  the  lord 
personally  may  be  implied;  admittance  by  his 
steward  must  be  express ; 

Rnu-liiuion  v.  Green,  3  BuUt.  237;   2  Poph.  127 
Bridg.  81. 

When  the  lord  accepts  from  the  steward  quit  rent, 
which  the  steward  has  i-eceived,  he  does  not  ratify 
all  the,  to  him,  unknown  'consequences  which 
would  flow  from  a  receipt  and  ratification.  There 
is  no  evidence  here  of  any  knowledge  by  the 
plaintiffs  of  what  the  stewaixl  did. 

Channell,  Q.C.  and  Godefroi  for  the  respon- 
dents.— This  action  depends  on  the  notice  which 
is  set  out  at  length  in  paragraph  7  of  the  state- 
ment of  claim.  That  notice  states  all  the  facts 
that  are  necessary  to  create  an  implied  admit- 
tance. Anything  by  which  the  lord's  assent  is 
shown  to  the  person,  who,  in  fact,  is  in  possession 


of  the  copyhold  estate,  being  entitled  to  hold  it,  is 
enough  to  create  an  impUed  admittance.  The 
mere  acceptance  of  rent  is  not  of  itself  an  admit- 
tance, but  if  the  lord  accepts  it  from  a  person,  as 
being  the  copyholder,  that  amounts  to  an  admit- 
tance because  the  lord's  assent  is  thereby  ^ven  to 
the  fact  of  the  person  holding  the  copyhold  estate 
at  the  will  of  the  lord.  Presentments,  admit- 
tances, &c.,  are  all  unnecessary  if  the  header  of 
the  land  has  been  allowed  possession  by  the  iriU 
of  the  lord.  That  is  the  doctrine  which  was  snp. 
posed  to  be  laid  down  in  FroBwell  v.  Welch 
(Godb.  268;  3  Bulat.  214;  1  Cro.  Jac.  403)  where 
it  was  said  that,  "if  he  had  laid  the  payment 
and  acceptance  of  the  rent  by  the  lord  of  hum,  as 
of  his  copyholder,  this  would  then  have  amounted 
unto  a  good  admittance  of  him  as  a  copyholder." 
That  dictum  has  been  cited  in  oil  the  text-books, 
and  has  been  admitted  to  be  law,  and  has  been 
cited  as  law  ever  since,  and  it  is  submitted  that 
the  court  ought  to  follow  it  now : 

Gilbert  on  TennreB,  pp.  281,  282  : 

Watkins  on  Copyhold,  pp.  268,  269. 

Coventry  in  his  note,  at  page  270  in  his  edition  of 
Watkins  on  Copyhold,  says  of  Ravolitiaoiii.  v. 
Green  {uii  tup.)  "  that  the  case  ended  in  a  com- 
promise, and  so  nothing  certain  can  be  collected 
from  it."  Tbe  right  of  the  lord  of  the  manor  is 
to  have  possession  of  the  copyhold  tenement  when 
there  is  no  tenant.  Before  exercising  those  rights 
he  must  do  certain  things,  but  the  doing  of  those 
things  is  not  part  of  his  right  of  action  to  recover 
possession  of  the  land,  or  of  his  right  of  entry, 
within  the  meaning  of  the  Real  Property  Liimita. 
tion  Acts.  The  real  right  of  action  or  ri^^ht  of 
entry  arises  from  the  fact  of  there  being  no  tenant 
of  the  copyhold  tenement.  -  The  time  within  which 
the  action  must  be  brought,  or  the  entry  made, 
runs  therefore  from  the  death  of  the  tenant 
upon  the  court-rolls.  In  Me  Lidiard  (61  L.  T. 
Rep.  322  ;  42  Ch.  Div.  254)  Kay,  J.  expressed  an 
opinion  that  the  lord  must  make  proclamations 
within  a  reasonable  time  after  the  death  of  the 
tenant,  and  that  his  right  of  entry  would  be 
barred  by  the  Statutes  of  Limitation  after  the 
expiration  of  twelve  years  from  the  time  when  the 
proclamations  ought  to  have  been  made.  In  Doe 
d.  Tarrant  r.  Hellier  (3  T.  B.  162),  Lord  Kenyon, 
C.J.  and  Buller,  J.  thought  that  the  lord's  ng'ht 
of  entry  for  a  forfeiture  would  be  barred  bj  the 
statute. 

Bo»anquel,  Q.C.  in  reply. — The  substance  of  the 
decision  in  Doe  d.  Bover  v.  Trueman  (1  B.  &  Ad. 
736)  is  that  there  is  no  r%ht  of  entry  or  right  of 
action  nntil  three  proclamations  have  been  made 
or  notice  given  to  come  in  and  be  admitted. 
These  tenants  never  could  have  compelled  the 
steward  to  enter  their  admittance  upon  the  oonrt 
rolls  because  the  necessary  facts  were  not  known  i 
to  him  or  given  to  him  by  these  tenants.  j 

Lord  EsHEK,  M.R. — ^In  this  case  the  plaintiffs  I 
are  the  lords  of  the  manor,  and  they  have  brought  i 
an  action  of  ejectment  against  the  defendants 
upon  the  ground  that  they  were  properly  called 
upon  to  come  in  and  be  admitted  tenants  of  the 
manor,  and  refused  to  do  so,  and  that  thereupon 
the  right  acci-ued  to  the  plaintiffs  to  bring  this 
action  to  take  possession  of  the  copyhold  tene- 
ments until  the  defendants  do  come  in  to  be 
admitted.  The  defendants  answer  that  they  are 
in  possession  of  the  copyhold  tenements,  and  have 
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not  refnsed  to  oome  in  and  be  admitted  because 
the^  have  already  been  admitted.     Now,  it  can- 
Dot  be  denied  liiat  the  defendants  have  not  been 
idmitted  to  be  tenants  of  the  manor  by  admission 
is  conrt,  and  according  to  all    the  formalities 
irbich  in  old  times  irere  necessary ;  bnt  the  defen- 
dants say  that  they  have  been  admitted  by  a  Idnd 
«{  admittance  which  is  recognised  and  acknow- 
ledged by  law.     The  defendants  are  not  upon  the 
coiut  roUs  as  tenante,  and  therefore  the  plaintifFs 
make  out  a  prima,  facie  case.     The  defendants 
meet  that  case  by  saying  that  they  can  show  that, 
altfaonj^k  they  are  not  tenants  upon  the  court 
rollt,  &ej  have  been  admitted  as  tenants  of  the 
manor,  not  only  as  ac^inst  other  people,  but  also 
as  against  the  lord  of  the  manor.    The  first  ques- 
tion, then,  is  whether  the  law  recognises  such  an 
admittance.    The  admittance  alleged  is  an  admit- 
tance made    within    the    ambit    of    the  manor, 
tbongh  not  made  in  court.    The  defendants  say 
that  anch   things    have    happened    as    the  law 
declares  to  be  an  admittance  by  necessary  impli- 
caticD,  and  that  those  things  are  as  foUows  :  that 
ttey  were  the  persons  entitled  to  the  copyhold 
ienemeiits,  and  to  have  possession  of  them ;  that 
tb^  took  possession    and   paid  the    quit  rents 
whih  they  would  have  been  obliged  to  pay  if  they 
kd  been  in  the   strictest  manner  admitted;  that 
ihej  paid  them  as  quit  rents,  ajid  paid  them  to 
the  authorised  agent  of  the  steward  and  of  the 
lord  of  the  manor  ;  that  they  have  paid  quit  rents, 
••ndthat  the  steward  of  the  manor  knew  that  they 
^ete  paying  quit  rents  as  such ;  and  that  if  the 
■itenrd  or  the  lord  of  the  manor  knew  that  they, 
heag  in  possession  of  the  copyhold   tenements, 
*ew  jaipng  the    quit  rents,  the  law  implies  con- 
ctnaTdj  that,  as  against  the  lord  and  all  other 
foftm,  they  are  to  be  treated  as  tenants  who 
hans  leen  admitted.     Now,  this  question  must  be 
^ded  according  to  the    authoritieB,   and  our 
fawwie^  of  whst  has  taken  place  for  200  years 
Mdiaoie.    It  is  said  that  it  has  been  decided  by 
judicial  authority  that  under  such  circumstances 
tliekwwill  raise  that  implication  of  admittance, 
^nd  that  this  was   decided  in  Froswell  v.  Wehh 
[ihi  tup.).    If  that  case  stood  alone,  as  it  appears 
a  the  reports,  that  conclusion  might  be  doubted ; 
hat  from  that  time  until  now  in  all  the  text-books 
that  case  has  been  recognised  and  acted  upon  as 
wfflg  a  decision  to  that  effect,  and  in  subsequent 
judgmenta   has    been    so    treated.      Now,    with 
T^rd  to  the  authority  of  text-books,  they  are  not 
w  any  binding  authority  like  the  decisions  of 
:  sipwor  or    co-ordinate  courts;    they  are  only 
juding  anthorities.    Some  text^-books  have  long 
wn  treated  as  guiding  authorities  of  great  power. 
jK  teit-books  Gilbert  on  Tenures,  Watkins  on 
Copyhold,   and     Scriven    on    Copyholds    have 
■  <*rtaiiily  been  treated  by  all  lawyers  as  books  of 
:  wniarkable  guiding    authority.    It   would    not, 
jteefore,  be  proper  for  the  court  to  deal  with  the 
»w  of  copyholds  without  being  guided  by  those 
»™writie«.    According  to  those  books,  for  200 
J*'*  or  more  it  has  been  an  admitted  rule   of 
*pyholdlaw  that  there  can  be  a  valid  admittance 


of 


a  proper  person  to   be  a    copyhold  tenant 


«  »  manor,  although  that  which  is  done  is 
J^  out  d  court,  and  although  the  name  of 
"« tenant  does  not  in  fact  appear  upoa  the  court 
»lta  u  an  admitted  tenant.  The  passages  which 
we  been  read  from  GUberton  Tenures,  Watkins 
^  w>pybdd,  and  Scriven   on   Ci^yholds   are 


decisive  upon  that  point.  I  think  that  the  case  is 
most  clearly  stated  in  GUberu  on  Tenures,  at 
p.  364,  as  follows :  "  But,  however,  there  are 
cases  of  admittances  by  construction  and  implica- 
tion, without  any  express  admittance ;  and  as  the 
last  case  is  reported  by  Rolle,  it  is  said  that  the 
acceptance  of  rent  out  of  court  by  the  cestui  que 
use  (the  lord  knowing  of  the  surrender)  is  an 
admittance  in  law."  There  are  passages  in 
Watkins  and  in  Scriven  to  the  like  effect.  We 
ou^ht  therefore,  in  deciding  this  case,  to  be 
guided  by  what  those  writers  say  as  to  the 
admitted  law  and  practice  in  respect  of  all  manors, 
and  to  determine  that  there  can  be  an  admittance 
in  law  made  out  of  court.  I  think  that  before 
that  rule  of  law  can  be  applied  certain  things 
must  be  shown,  and  that  the  persons  who  rely 
upon  an  implied  admittance  must  prove  the  neces- 
sary facts.  Those  facts  are  that  they  had  a  right 
to  be  admitted,  and  that  they  did  things  which 
they  could  be  obliged  to  do  only  if  they  were 
admitted  tenants,  and  that  those  things  must 
have  been  known  to  the  lord  or  his  steward  to  be 
the  things  which  would  be  done  if  they  were 
admitted  tenants.  The  principal  thing  is  the 
payment  of  quit  rents.  But  mere  proof  uiat  they 
have  paid  quit  rents,  and  no  more,  isnotsufBcient. 
They  must  show  that  the  payments  were  known 
to  lie  payments  of  quit  rents  by  them  as  if  they 
were  tenants  of  the  manor.  When  aU  that  is 
proved,  then  the  implication  of  law  as  to  admit- 
tance arises.  Now,  is  it  necessary  that  such 
circumstances  should  be  known  to  the  lord  of  the 
manor  personally  P  If  the  circumstances  are 
known  to  the  steward  but  not  to  the  lord  of  the 
manor,  will  the  implication  of  law  arise  ?  That 
depends  upon  the  authority  of  the  steward  in 
respect  of  such  admittance.  It  might  be  said 
that  the  steward  has  only  authority  to  admit  a 
tenant  if  everything  is  done  in  coiurt,  when  the 
lord  of  the  manor  is  not  present.  Now,  has  not 
the  steward  authority  to  admit  a  proper  person  as 
complete  tenant  of  the  manor  ?  If  he  has,  has 
he  not  authority  to  do  that  in  any  ordinary  and 
accustomed  manner  ?  I  should  say  that  he  has 
such  authority.  If  so,  for  two  hundred  yeajrs  and 
moi«  one  mode  of  admitting  a  tenant  of  a  manor 
has  been  this  mode  of  implied  admittance,  an 
admittance  implied  from  such  circumstances  as  I 
have  already  described.  I  am  of  opinion  that  the 
steward  has  authority  to  admit  in  that  way. 
When  the  steward  does  so  admit,  he  must  do  it 
in  the  same  way  as  the  lord  of  the  manor  himself 
would  do  it,  and  therefore  the  stewai-d  must  have 
the  same  knowledge  as  the  lord  must  have  had. 
The  steward,  then,  must  know  that  payments  of 
quit  rents,  as  such,  are  made  by  the  persons  who 
are  to  be  treated  as  admitted  tenants,  and  he  must 
know  substantially  who  those  persons  are,  though 
he  need  not  know  them  personally.  That  being 
the  law,  the  question  then  arises  whether  the  facts 
of  this  case  oring  it  within  that  mle  of  law.  It 
is  clear  that  the  persons  who  have  been  called 
upon  to  come  in  and  be  admitted  were  entitled  to 
be  admitted  ever  since  1872.  Did  these  persons 
pay  the  rents  for  the  land  in  question  ?  They 
did.  Did  they  pay  the  rents  as  quit  rents  P  It  is 
equally  clear  that  they  did  so.  The  intention  of 
those  tenants  is  shown,  by  the  payment  of  the  quit 
rents  by  them,  that  they  did  so  as  tenants  of  the 
manor.  Then  comes  the  question  whether  there 
was  sufficient  knowledge    by    the    lord    or    bia 
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steward  that  these  rents  were  paid  as  quit  rents 
bj  tenants  of  the  manor.  If  the  lord  or  his 
steward  thoaght  that  the  payments  were  made  by 
other  people,  then  there  was  not  sufficient  know- 
ledf^.  Upon  that  matter  there  is  evidence  upon 
botii  sides.  The  name  of  the  predecessor  was 
upon  the  court-rolls  as  tenant.  If  the  steward 
knew  that  the  person  whose  name  was  on.  the 
court  rolls  was  dead,  then  he  would  know  that  the 
persons  paying  were  paying  quit  rents  as  tenants. 
Did  the  steward  know  that  the  predecessor  was 
dead ;  and,  if  so,  when  did  he  know  it  P  There 
was  evidence  that  the  steward  did  know,  and  the 
judge  at  the  trial  had  a  right  to  draw  a  reason- 
able inference  of  fact.  Upon  the  facts  I  think 
that  the  proper  inference  is  that  the  steward  did 
know.  I  am  of  opinion,  therefore,  that  all  the 
circumstances  necessary  to  give  rise  to  the  legal 
implication  have  been  proved,  and    that    these 

eTsons  were  admitted  as  tenants  of  the  manor  in 
w,  and  were  right  in  saying  that  the  lord  of  the 
manor  cannot  maintain  this  acti<»i  of  ejectment 
against  them  for  not  coming  in  to  be  aidmitted, 
because  they  had  already  been  admitted.  Another 
defence  has  been  raised,  that  the  lord  of  the 
manor  is  barred  by  the  Statute  of  Limitations.  I 
think  that  we  ought  to  decide  that  point  as  if  it 
were  the  only  point  raised,  and  as  if  this  action 
cotdd  be  maintained  if  the  plaintiff  were  not 
barred  by  the  statute.  Now,  the  foundation  of 
the  Real  Property  Limitation  Act  1874  (37  &  38 
Yict.  c.  57)  is  the  enactment  in  sect.  1  that 
"  after  the  commencement  of  this  Act  no  person 
shall  make  an  entry  or  distress,  or  bring  an  action 
to  recover  any  land  or  rent,  but  witmn  twelve 
years  next  after  the  right  to  make  such  entry  or 
distress,  or  to  bring  such  action,  shall  have  first 
accrued."  This  is  an  action  to  recover  possession 
of  land  for  a  limitedpurpose,  and  is  therefore  to  that 
extent  within  this  Statute  of  Limitations,  and  it 
has  been  so  held.  Then  the  question  arises 
whether  the  time  within  which  this  action  must 
be  brought  has  elapsed.  When  had  the  plaintiff 
a  right  to  make  an  entry  upon  this  land,  or  to 
bring  an  action  to  recover  possession  of  this  land  ? 
Had  the  lord  of  the  manor  a  right  to  make  an 
entry  or  bring  an  action  immediately  upon  the 
deatu  of  the  tenant,  or  within  a  reasonable  time 
after,  or  not  until  he  had  given  notice  to  the 
successor  to  come  in  and  be  admitted,  or  had 
made  three  proclamations?  I  think  that  he 
had  no  such  right  until  after  notice  or 
prodaxnations.  If  the  notice  or  proclamations 
are  mere  procedure,  and  the  lord  had  a  right 
of  entry  before  notice  or  proclamations,  and 
those  tUngs  were  merely  proceedings  to  enforce  a 
right  of  entry,  I  would  say  that  the  statute  ran 
from  the  time  the  right  of  entry  accrued,  and  not 
from  the  time  when  such  proceedings  were  taken. 
The  question,  however,  is  whether,  according  to  the 
law  relating  to  copyholds,  there  is  a  right  of  entry 
upon  the  decease  of  the  tenant,  and  the  non- 
admittance  of  his  successor,  that  is,  a  right  in  the 
lord  of  the  manor  to  enter  and  take  possession 
until  a  tenant  com38  in  to  be  admitted.  The  law 
upon  this  point  seems  to  me  to  be  most  fuUy  con- 
sidered in  Doe  d.  Bover  v.  Trueman  (1  B.  &  Ad. 
736).  Now,  does  that  case  decide  that  these 
things  are  more  than  mere  procedure,  and  that  the 
right  of  entry  does  not  accrue  untU  those  pro- 
ceedings have  been  taken  P  In  that  case 
Bayley,  J.  says :  "  The  next  question  is,  whether 


three  proclamations  were  necessary  to  entitle  tk 
lessor  of  the  plaintiff  to  seize  the  copyhold.' 
When  a  copyholder  dies,  it  appears  from  all  the 
authorities  that  notices  should  be  given  that  the 
heir  is  to  come  in  and  be  admitted.  There  is  w 
case  or  dictum  to  show  that  the  mere  neglect  to 
appear  at  the  first  court  after  the  death  of  the 
copyholder  will  entitle  the  lord  to  seize.  Indeed, 
such  aright  would  be  contrary  to  that  role  of  lav 
which  says  that  the  heir  may  maintain  an  eject- 
ment  without  admittance.  Such  a  right  in  the 
heir  has  never  been  limited  to  ejectment  brought 
before  the  first  court.  But  if  the  lord  could  enter 
after  the  first  court,  without  more  being  done,  thit 
would  show  the  legal  title  to  be  in  him  ;  whereas. 
by  the  generally  received  opinion  as  to  the  right  of 
the  heir,  the  legal  estate  is  in  the  letter."  Uponthit 
ground  the  lord  of  the  manor  was  there  defeatei 
and  I  take  that  to  be  a  clear  decision  upon  tiie 
point.  Later  in  his  judgment,  Bayley,  J.  leliei 
on  certain  authorities,  and  at  p.  750,  says :  "  la 
Jacobs  Court  Keeper,  p.  13,  it  is  said,  upon  the 
descent  of  any  copyhold  of  inheritance,  the  horii 
tied  upon  three  several  proclamations  made  at 
thi-ee  seveiul  courts  to  come  in  and  be  admitted  tc 
his  copyhold.  If  he  faHeth  to  come  this  failuH 
works  a  forfeiture."  That  is  equivalent  to  sayinj 
that  there  is  no  forfeiture  unless  three  proclana 
tions  have  been  made,  or  notice  has  been  given  ii 
the  successor  to  come  in,  and  he  refuses  to  oom 
in  to  be  admitted.  If  that  be  so,  it  is  the  refold 
to  come  in  and  be  admitted  which  gives  the  lod 
a  right  of  action.  The  proclamations  or  nofid 
are,  therefore,  not  mere  procedure,  and  there  i 
no  right  of  action  until  refusal  after  prod* 
mations  or  notice.  If  that  be  so,  the  Statute  i 
Limitations  runs  only  from  the  time  whenth 
right  of  action  accrued,  that  is,  from  the  noti« 
or  proclamations  and  the  refusal  to  come  ii 
and  be  admitted.  It  has  been  suggested  tlui 
this  ruling  would  work  hardship,  but  it  is  answeni 
that  there  is  no  hardship  because  the  tenin! 
delays  the  payment  of  the  fine  and  keeps  tin 
amount  in  his  pocket,  and  has  possession  all  th 
time.  For  these  reasons  I  am  oi  opinion  that  tin 
Statute  of  Limitations  is  no  answer  to  the  actiai 
for  in  the  case  of  an  action  of  ejectment  qv/nuqtf 
by  the  lord  of  a  manor,  the  statute  does  not  begii 
to  run  until  after  notice  or  proclamations  aJM 
refusal  by  the  tenant  to  come  in  and  t)e  admitted 
The  app^  fails,  however,  upon  the  first  gronad 
and  must  be  dismissed. 

Kat,  L.J. — ^I  am  of  the  same  opinion.  ^ 
facts  of  the  case  are  shortly  as  follows  -.  The  maoa 
is  situate  in  the  county  of  Essex,  and  the  to 
tenements  in  question  contain  sixty  acres  and  H^ 
acres  respectively.  The  manor  formerly  belongei 
to  the  Dean  and  Chapter  of  St.  Paul's,  and  is  ncn 
vested  in  the  Ecclesiastical  Commissioners.  Tb 
last  tenant  upon  the  court  rolls  of  the  sixt 
acre  tenement  was  one  Hicks,  the  father  of  tb 
defendant  Hicks,  who  was  admitted  in  1821 
A.  Z.  Cox  was  admitted  as  tenant  of  the  othe 
tenement.  Hicks,  the  elder,  was  trustee  for  Goi 
and  he  died  in  1868,  leaving  the  defendant  Hick 
his  heir-at-law.  In  1870  Cox  died,  having  devisei 
to  the  defendants  Hicks  and  Saunders  all  hii 
estate  and  interest  in  both  tenements.  Since  thei 
no  tenant  has  been  admitted  as  tenant  upon  th( 
court  rolls.  This  action  was  commenced  in  1893 
twenty-three  years  after  the  death  of  Cox.  Ii 
1872  a  collector  was  appointed  for  the  lords  of  th 
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manor,  and  all  the  quit  rents  then  due  were  paid 
to  him  by  the  solicitors  of  the  Cox  family,  and 
wen  regularly  paid  afterwards.  Looking  at  the 
forms  of  the  receipts  eiyen,  and  at  the  accounts 
fcndeied  to  the  steward  of  the  manor,  it  is  impoB- 
^Ue  for  the  lord  or  his  steward  to  say  that  they 
£d  not  know  who  were  the  copyholders  entitled, 
and  that  Cox  was  dead.  I  think  that  the  auit 
rente  irere  paid  as  such  by  the  persons  entitled  to 
the  copyhold  tenements,  and  were  received  by  the 
iordor  ttis  steward  with  knowledge  that  they  were 
■0  paid  from  1875  untU  this  action  was  brought, 
flin  action  has  been  brought,  after  notice  given 
to  the  defendants  to  come  in  and  be  admitted,  to 
nooTerpoesession  quou»que,  because  the  defendants 
isfiued  to  come  in  for  admittance  after  the  notice. 
The  action  has  really  been  brought  for  the  pur> 
vote  of  getting  the  fines  paid.  Two  defences  nave 
eeea  raised:  (1)  That  there  had  already  been  am 
implied  admittance ;  and  (2)  that  the  action  was 
bamd  by  the  Real  Property  Limitation  Act  1874. 
I  nil  deal  with  the  second  point  first,  because 
MHue  reliance  has  been  placed  upon  some  words 
of  mine  in  Be  lAdiard  (61  L.  T.  Rep.  322 ;  42 
Oh.  Dir.  245).  In  that  case  it  was  decided  that 
after  a  long  lapse  of  time  an  enfranchisement 
niiiat  be  presumed,  and,  incidentally,  the  other 
qn»tion  about  the  Statute  of  Limitations  was 
niaed.  On  tha.t  question  I  said :  "  Now,  the 
^oegtion  which  I  have  to  determine  in  effect  is, 
whether  the  lord  can  now  insist  on  this  being 
treated  as  copyhold  land.  The  only  remedy  oi 
tiw  brd  would  have  been  by  seizure  quoueque, 
ud  the  only  wsty  in  which  he  could  have  done 
that  vas  by  having  proclamations  made  at  three 
eomecutive  courts  of  the  manor,  and  then  enter- 
ing span  and  seizing  the  land  until  the  proper 
tmst  eame  in.  Those  proceedings  ought  to 
hare  taken  place  (if  at  all)  within  a  reasonable 
tune  after  the  death,  and  the  lapse  of  seventy 
jeats  bom  that  time  to  this  would  make  such  an 
^Dtiy  as  that  tk  very  extraordinary  proceeding. 
Tie  question  is — and  it  is  a  question  upon  which 
ao  direct  authorities  have  been  produced — whether 
aach  an  entry  as  that  is  an  entry  such  as  is  spoken 
«f  in  sect  2  of  3  &  4  WiU  4,  c.  27,  an  entry  which, 
under  that  Act,  could  only  be  made  within 
inaij  years,  and  could  now,  under  the  later 
Art  of  37  &  38  Vict.  c.  67,  only  be  made 
«itldn  twelve  years.  In  the  absence  of  autho- 
rity I  should  think  that  it  was.  Copyholds 
•re  within  the  Act  of  WiU.  4,  being  expressly 
mentioned  in  the  interpretation  clause  (sect.  1), 
*nd  therefore  an  entry  as  to  copyholds  is  one  of 
tiie  things  which  the  Act  says  must  be  made 
•ithin  twenty  years.  Therefoi-e,  if  that  point 
siiees  in  this  case,  I  should  be  inclined  to  hold 
Wat  such  an  entry  could  not  be  made  on  land 
•fter  the  lapse  of  seventy  years,  but  that  the  lord 
wag  bound  long  before  that  time  had  elapsed  to 
viake  proclamation  and  seize  quousque  if  he  meant 
to  do  so  at  all."  That  question  has  now  been  fully 
•"Kned  before  us,  and,  having  reconsidered  that 
(finion,  I  come  to  a  different  conclusion.  The 
•tetutes  provide  that  "  land  "  shall  include  copy- 
■oida,  and  that  an  action  to  recover  possession 
ffliiat  be  brought  within  twelve  years  next  after 
™e  right  to  bi-ing  the  action  first  accrued.  When 
^  the  rieht  to  recover  possession  first  accrue  in 
"W  case  ?  It  ha«  been  argued  that  the  right 
•""^ned  when  the  copyhold  tenement  became 
'MMthvthe  death  of  the  tenant  and  that  the 


notice  or  proclamations  are  only  a  machinery  for 
entering,  and  that  the  right  of  entry  accrues  upon 
the  death  of  the  tenant.  Now,  an  action  to  recover 
possession  qitoutqne  cannot  be  maintained  until 
after  notice  or  proclamations  and  refusal  to  come 
in  and  be  admitted.  That  refusal  causes  a  for- 
feiture which  entitles  the  lord  of  the  manor  to 
take  action  to  recover  possession.  UntU  refusal 
to  come  in  and  be  admitted  there  is  no  forfeiture, 
and.  therefore,  there  is  no  right  of  entry  or  of 
action  until  such  refusal.  That  is  the  reasonable 
view,  because  the  lord  cannot  enter  or  bring  an 
action  of  ejectment  until  proclamations  have  been 
made  or  notice  given.  The  right  of  action,  there- 
fore, in  this  case  first  accrued  upon  refusal  to 
come  in  after  notice.  Upon  the  other  point  I 
think  that  we  must  come  to  the  conclusion  that 
it  was  decided  in  Froswell  v.  Welch  (ubi  buv.)  that 
there  may  be  an  implied  admittance  by  the  lord, 
of  persons  entitled  to  be  admitted  as  copyhold 
tenants,  by  his  treating  them  as  being  copyhold 
tenants  in  various  ways,  as,  for  instance,  by  receiv- 
ing quit  rents  from  them,  for  the  lord  is  not 
entitled  to  claim  payment  of  quit  rents  until  the 
tenant  is  admitted.  An  admittance  may  be  made 
by  the  lord,  either  in  or  out  of  court,  by  his  dis- 
tinct consent  to  admit.  The  entir  upon  the  court 
rolls  is  only  a  record  of  the  admittance.  The 
admittance  is  perfect  when  the  lord  has  expressed 
his  will  that  the  tenant  shall  be  admitted.  There 
is  a  summary  of  the  law  upon  this  point  in  Bolle'a 
Abridgement,  page  505,  placitum  X.,  as  follows : 
"  If  a  copyholder  surrender  to  the  use  of  another, 
and  then  the  lord  having  knowledge  of  the  sur- 
render accepts  the  rent  from  the  surrenderee  out 
of  court,  that  is  an  admittance  in  law."  Thftt 
statement  of  the  decision  in  Froswell  v.  Welch 
(ubi  sup.)  has  been  repeated  in  Watkins  on  Copy- 
holds, Gilbert  on  Tenures,  and  Scriven  on  Copy- 
hold, books  of  great  authority.  Even  if,  upon  a 
close  examination  of  Froswell  v.  Welch  {ubi  sup.), 
it  should  appear  that  that  statement  is  not  fully 
borne  out  by  the  case,  yet  after  such  a  long  lapse 
of  time  it  would  be  wrong  for  the  court  to  treat 
that  statement  as  not  being  good  law.  The  case 
of  Froswell  v.  Welch  is  reported  in  several  reports, 
and  those  reports  do  not  agi^ee.  The  appellants 
rely  upon  the  report  in  3  Bulstrode,  214.  Taccept, 
however,  the  statement  of  that  case  in  1  Boll.  Bep. 
415,  as  being  correct.  That  being  the  law,  do  the 
facts  of  this  case  bring  it  within  that  rule  P  I 
think  that  they  do.  The  lord  of  the  manor  must 
be  taken  to  have  known  that  the  tenant  upon  the 
court  roUs  was  dead,  and  that  the  persons  entitled 
to  be  admitted  as  tenants  were  paying  the  quit 
rents  as  such.  The  knowledge  of  the  steward  is 
to  be  imputed  to  the  lord  of  the  manor,  especially 
in  a  case  like  this,  where  the  lord  is  a  corporation 
aggregate.  There  was,  therefore,  an  implied 
admittance  of  these  tenants,  and  the  action  cannot 
be  maintained. 

Smith,  L.J. — In  this  case  there  were  in  the 
years  1868  and  1870  tenants  upon  the  court  rolls. 
In  the  latter  part  of  1870  there  was  no  living 
tenant  upon  the  court  rolls.  From  1875  the  quit 
rents  were  paid  and  received  regularly.  In  1893 
a  notice  was  given  by  the  lord  of  the  manor  to 
the  defendants  to  come  in  and  be  admitted,  and 
an  action  to  recover  possession  quousque  was 
brought  because  they  did  not  come  in  and  be 
admitted.  The  first  answer  to  the  claim  is  that 
there  can  be  a  seizure  quousque  only  if  there  is  no 
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tenant  of  the  copyhold  tenements,  and  that  the 
defendants  were  admitted  hj  the  lord  of  the 
manor  as  such  tenants.  The  lord  replies  that 
they  are  not  tenants  upon  the  court  rolls,  but  the 
defendants  saj  that  thej  were  admitted  by 
implication,  and  were  therefore  tenants  of  the 
eopyhold  tenements.  It  is  also  said  that  the 
action  was  brought  too  late.  Now,  it  has  been 
argued  by  the  appellants  that,  as  between  the 
lord  of  a  manor  and  a  copyholder,  there  can  be 
no  such  thing  as  admittance  by  implication.  I  am 
clearly  of  opinion  that  for  a  very  long  period  of 
time  the  law  has  been  that  things  done  out  of 
court  between  the  lord  and  the  tenant  may  raise 
an  implication  that  the  tenant  has  been  admitted 
by  the  lord.  That  being  the  law,  the  question 
arises  here  whether  the  facts  show  that  there  was 
an  admittance  by  implication.  I  agree  that  the 
onus  is  upon  the  defendants  to  establish  that. 
Upon  the  facts  of  this  case  I  think  that  the  true 
inference  is  that  the  tenants  paid  quit  rents  as 
tenants  of  the  copyhold  tenements,  and  that  the 
lord,  by  his  steward,  received  them  with  know- 
ledge of  the  facts  and  as  quit  rents  for  those 
copyhold  tenements.  That  being  so,  there  is  a 
good  deftnce  to  the  action,  and  we  appeal  must 
fail.  I  agree  also  with  the  judgments  of  the 
Master  of  the  Rolls  and  Kay,  L.J.  upon  the  point 
as  to  the  Statute  of  Limitations.  In.  an  ejectanent 
^ousque  the  cause  of  action  does  not  accrue  until 
refusal  by  the  tenant  to  come  in  and  be  admitted 
after  notice  or  proclamations. 

Appeal  dismieted. 

Solicitor  for  the  apx>ellant8,  F.  A.  Manley. 

Solicitors  for  the  respondents,  Hiekt  and  Co. 


Monday,  July  2. 
(Before  Lord  Eshek,  M.R.,  Kay  and 

Smith,  L.JJ.) 
Robinson  v.  Geiskl  a.nd  othebs.  (a) 

APPEAL  FSOH  THE  QUEBN'S  BENCH  DIVISION. 

Practice — Parties — Non-joinder    of   defendant — 

Joint  contractors — Joint  contractor  who  cannot 

be  found — Staying  proceedings  until  joinder — 

Diseretion  of  court — Order  XVI.,  r.  II ;  Order 

XXI,.  r.  20. 

One  of  ttoo  joint  contractors,  who  is  sued  alone, 

has  not  an  absolute  right  to  have  the  other  joint 

contractor  joined  as  a  defendant ;  and  though  as 

a  general  rule,  when  they  are  both  within  the 

jurisdiction,  an  order  ought  to  be  made  that  they 

shall  both  be  joined  as  defendants,  yet  the  court 

or  judge  will  properly  refuse,  in  the  exercise  of 

their  discretion,  to  make  such  an  order  when  one 

of  them  cannot  be  found  by  the  plaintiff. 

This   was  an  appeal  by  the  defendant  Geisel 

from  an  order  of   the  Divisional    Court  (Cave 

and    Collins,  JJ.),  setting   aside    the    order    of 

Lawrance.  J.,  at  chambers,  staying  proceedings 

in  the  action  imtil  the  defendant  Hoffmann  had 

been  served. 

This  action  was  brought  by  the  plaintiff  to 
recover  the  amount  due  upon  a  guarantee.  There 
were  three  joint  guarantors,  Greisel,  Schreiber, 
and  Hoffmann.  The  action  was  commenced 
against  Geisel  only. 
The  defendant  Greisel,  upon  an  application  at 

(a)  Beponed  by  J.  H.  Willums,  Eiq.,  B*riiiiter-iil-Ija«r. 


chambers,  obtained  an  order  that  Schreiber  snd 
Hoffmann  should  be  added  as  defendants. 

The  names  of  both  Schreiber  and  HofEmaim 
were  added  to  the  proceedings  as  defendants,  but 
the  amended  writ  was  served  upon  Schreiber 
only. 

The  defendant  Greisel  thereupon  obtained  an 
order  that  allprooeedings  in  the  action  shoold  be 
stayed  until  Hoffman  was  served. 

Upon  an  appeal  to  the  Divisional  Court  a  new 
affidavit  was  filed  by  the  plaintiff,  from  which  it 
appeared  that  Hoffnian  was  out  of  the  jurisdietioii, 
and  the  court  (Cave  and  Collins,  J  J.)  held  Oat 
the  proceedings  ought  not  to  be  stayed! 

The  defendant  Geisel  appealed.  In  the  Court 
of  Appeal  new  affidavits  were  filed  which  shoiad, 
in  the  opinion  of  the  Court,  that  Hofinann  nu 
not  out  of  the  jurisdiction,  but  that  the  plaintiff 
was  unable  to  find  him  to  serve  him  witii  tlie 
amended  writ,  though  he  had  done  all  that  ht 
could  do  to  find  him. 

W.  E.  Hum,e  Williams  for  the  appellant.— The 
defendant  Greisel  is  entitled  as  of  right  to 
have  his  joint  contractor  Hoffmann  effective^ 
joined  as  a  defendant,  unless  he  is  out  of  m 
jurisdiction.  In  Pilley  v.  Bobineon  (68  L.  T. 
Rep.  110 ;  20  Q.  B.  Div.  155)  it  was  laid  down  If  s 
Stephen  and  Charles,  JJ.,  that  one  of  two  jont 
contractors  who  is  sued  alone  has  an  ahsoltiie 
right  to  have  the  other  joint  contractor  joined  a* 
a  defendant,  and  that  decision  was  founded  npoB 
the  judgments  in  Kendall  v.  Hamilton  (41  L.  I. 
Rep.  418 ;  L.  Rep.  4  App.  Cas.  504).  In  the  later 
case  of  Wilson,  Sons,  and  Co.  v.  Balearres  Sroak 
Steamship  Company  (68  L.  T.  Rep.  812;  (1883) 
1  Q.  B.  422)  it  was  held  in  this  court  that  when 
one  joint  contractor  was  a  foreigner  residoit 
out  of  the  jurisdiction,  the  other  joint  con- 
tractor who  was  sued  alone  was  not  entitled  u 
of  right  to  have  the  other  joined  as  a  defen- 
dant ;  but  otherwise  the  rule  laid  down  in  PHle) 
V.  Robinson  {ubi  sup.)  was  not  altered.  It  ii, 
therefore,  immaterial  whether  Hoffmann  can 
be  found  or  not,  if  he  is  resident  within  the  jniit- 
diction,  and  the  appellant  has  a  right  to  have  bin 
effectively  joined  as  a  defendant. 

Mitchell  {O.  M.  Cohen  with  him)  was  not  heanj 
for  the  respondent. 

Lord  ESHBE,  M.R.— This  appeal  fiuls.  Th« 
anthorities  which  have  been  cited  do  not  lay  dowi( 
so  wide  a  rule  as  the  appellant  has  suggeetedi 
This  action  was  brought  to  recover  the  amotmj 
alleged  to  be  due  upon  a  guarantee,  upon  tb4 
default  of  the  person  on  whose  behalf  th^ 
guarantee  was  given.  There  were  three  guarantors, 
and  the  action  was  commenced  against  one  of  thq 
three.  Under  the  old  law,  before  the  Judicatum 
Acts  and  Rules,  the  plaintiff  would  have  beei) 
bound  to  sue  all  the  three,  otherwise  he  wonli 
have  been  met  by  a  plea  in  abatement,  which 
would  have  defeated  the  action.  Then  came  thS 
Judicature  Acts  and  Rules.  Order  XVI.,  r.  11» 
provides  that  "no  caVise  or  matter  shall  bs 
defeated  by  reason  of  the  misjoinder  or  non- 
joinder of  parties,  and  the  court  may  in  everf 
cause  or  matter  deal  with  the  matter  in  con- 
troversy so  far  as  regards  the  rights  and  intereBti. 
of  the  parties  actuary  before  it.  The  oourtor* 
judge  may  at  any  stage  of  the  proceeding* 
.  .  .  on  such  terms  as  may  appear  to  the  ooai^ 
or  a  judge  to  be  just,  order  tha.t  the  names  .   •  >■ 
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^  my  partaes,  whetheT  plaintiifs  or  defendants, 
who  oD^t  to  have  been  joined,  or  whose  presence 
before  the  oonrt  maj  be  neceasary  in  order  to 
enable  the  ooort  e^ectoally  and  completely  to 
adjudicate  apon  and  aetije  all  tlie  questions 
iuTohed  in  the  oanse  or  matter,  be  added."  That 
and  Order  XXI.,  r.  20,  entirely  do  away  with  the 
old  plea  in  abatement.  If  the  cause  will  be 
"defeated"  by  saying  that  all  the  co-oontractors 
mmt  be  joined  as  defendants  and  serred  with  the 
viitithen  the  proTisions  of  Order  XTI.,  r.  11, 
will  be  nullified  by  ordering  that  all  the  co- 
amtractors  most  be  joined  and  served.  The 
courts  have  dealt  witii  this  matter  in  two 
reported  cases.  The  first  case  is  PHley  t. 
Bobau<m  {ubi  aup.),  and  it  is  said  that  that  case 
dedded  that  one  of  several  co-contractors  has 
an  abetdute  right  to  have  the  other  co-contractors 
joiiud  as  defendants,  subject  to  the  exception 
Mitablished  in  a  later  case.  That  rule  would  have 
'debated  "  the  cause  whenever  the  co-contractors 
veie  not  joined.  That  rule,  as  expressed  in  Pilley 
T.  Sobimon  {iibi  tup.),  if  not  overruled,  has  been 
noised  in  WHion,  Sons,  and  Co.  v.  Balearre$ 
Bnok  Steamship  Company  (ubi  tup.),  in  which 
the  inle  was  laid  down  as  being  that,  iiF  all  the  co- 
oontractors  can  be  joined,  the  court  ought  to  make 
m  order  for  them  to  be  joined ;  and  it  was  said 
tbt  tbe  rule  'was  not  imperatdve,  but  that  the 
wort  had  a  judicial  discretion  which  ought 
generallj  to  be  exercised  as  nearly  as  possible  in 
accordance  with  the  old  practice.  In  tne  present 
cue,  if,  when  the  application  was  made,  no  diffi- 
cnltj  Has  shown  to  exist  in  joining  and  serving 
ill  the  oo-contractora,  the  court  ought  to  have 
eieniaed  its  discretion  by  making  an  order  that 
aQ  tie  co-contractors  should  be  joined  and  served 
a»  defendants.  What  is  done  upon  an  interlocu- 
tn; application  of  this  kind  in  chambers  is  not. 
&ial  it  is  only  an  interlocutory  step  in  the  action. 
If  fresh  evidence  is  pixtduced  liefore  the  Divisional 
Court  or  the  Court  of  Appeal,  which  tends  to 
ibwthat  the  order  made  in  chambers  was  wrong, 
tlioiigh  it  was  rightlv  made  upon  the  materiaiu 
lic&ae  tbe  judge  at  chambers,  tnen  the  Divisional 
Court  or  Court  of  Appeal  will  act  upon  such  fresh 
<^denoe.  If  it  is  made  clear  to  the  Divisional 
Court  or  to  this  court  that  the  order  made  in 
«hambera  was  not  the  right  order,  then 
tbe  Divisional  Court  or  this  court  will 
Bake  the  right  order.  It  has  now,  I  think, 
keen  shown  that  HofFmann  is  within  the  juris- 
diction. Is  the  court  bound  to  make  an  order 
that  be  shall  be  joined  as  a  defendant  and 
•erred  because  he  is  within  the  jurisdiction  ? 
It  has  not  been  so  decided  in  any  case.  There  is 
•  strong  indication  to  the  contrary  in  Wilton, 
flow,  and  Co.  v.  Balcarrea  Brook  Steamthip  Com- 
?«»y  {ubi  tup.),  where  I  said  :  "  Therefore,  where 
there  are  two  joint  contractors,  both  resident 
*itMn  the  jurisdiction,  I  think  that,  prima  fade, 
•f  one  of  them  is  sued  on  the  joint  contract,  he 
'Wild  have  a  right  to  have  the  other  made  a  co- 
•fandant.  Order  XVI.,  r.  11,  so  far  as  its  teims 
•»  concerned,  gives  a  discretion.  It  is  not  neces- 
•y  to  say  tlat,  even  where  all  the  joint  con- 
*'»«tor«_  are  within  the  jurisdiction,  there  might 
•ot  be  oireamstances  under  which  the  court  could 
vrfOM  to  insist  on  their  all  being  joined  as  defen- 
(■■its.  It  is  not  necessary  to  decide  that  point  in 
>Us  case.  I  donbt  whether,  in  extreme  cases,  the 
*wt  woold  be  bound,  even  in  th»t  case,  to  order 


the  joinder  of  a  joint  contractor ;  but,  as  a  general 
mle,  I  should  say  the- court  would  be  botind 
to  do  so."  That  intimates  a  strong  opinion  that 
there  may  be,  in  some  oases,  reasons  why  the  court 
should  not  say  that  the  plaintiff  is  bound  to  join 
and  serve  all  the  joint  contractors  even  if  within 
the  jurisdiction.  What,  then,  is  a  strong  case  for 
refusing  to  make  such  an  order?  If  tbe  court 
believes  that  the  plaintiff,  although  he  cannot 
swear  that  one  joint  contractor  is  out  of  the  joris- 
diction,  cannot  find  that  joint  contractor  so  as  to 
be  able  to  serve  him,  then  the  prima-  facie  case 
is  destroyed,  and  the  court  may  properly  say 
that  it  would  be  contrary  to  justice  and  right  to 
order  the  plaintiff  to  join  and  serve  such  joint 
contractor.  There  may  be  some  difficulty  and 
inconvenience  imposed  upon  the  joint  contractor 
who  is  sued,  but  we  have  to  see  whether  injustice 
would  be  done  to  the  plaintiff,  who  would  have  his 
cause  "  defeated  "  if  the  order  were  made.  In  my 
opinion,  law  and  justice  demand  that,  in  the 
present  case,  the  decision  of  the  Divisional  Court 
should  be  affirmed  and  the  appeal  be  dismissed. 

Kat,  L.J.— Order  XXI.,  r.  20,  provides  that 
"no  plea  or  defence  shall  be  pleaded  in  abate- 
ment ; "  and  Order  XVI.,  r.  11,  that  "  no  cause 
or  matter  shall  be  defeated  by  reason  of  the 
mis-joinder  or  non-joinder  of  parties,  and  the 
court  may  in  every  cause  or  matter  deal  with  the 
matter  in  controversy  so  far  as  regards  the  rights 
and  interests  of  tbe  parties  actually  before  it.  In 
this  case  the  action  was  commenced  against  one 
of  three  joint  contractors,  and  that  one  applied  for 
an  order  that  the  other  two  should  be  jomed  as 
defendants  ;  he  obtained  an  order  at  chambers  to 
that  effect,  and  they  were  added  as  defendants ; 
one  of  those  two  has  not  been  served.  The  evi- 
dence before  us  makes  it  quite  clear  that  this  one 
cannot  be  found  even  if  ne  is  within  the  juris- 
diction, as  I  am  inclined  to  think  he  is.  Then 
the  defendant  applied  for  an  order  that  the  plain- 
tiff's action  should  be  stayed  until  that  defendant 
was  served.  The  Divisional  Court  decided  that 
the  action  ought  to  be  allowed  to  proceed  without 
that  defendant  being  served.  Would  it  be  right 
and  just  in  this  case,  where  the  plaintiff  has  done 
aU  that  he  can  do  to  join  that  joint  contractor  as 
a  defendant,  to  stay  the  proceedings  until  some 
indefinite  time  when  that  joint  coiSractor  can  be 
served  ?  To  do  so  would,  in  my  opinion,  be  con- 
trary to  right  and  justice.  If  all  three  were  made 
defendants  and  served,  and  judgment  given 
against  them,  execution  might  issue  against  any 
one  of  them,  and  then  there  would  be  further  liti- 
gation among  them.  In  my  opinion,  therefore, 
it  would  be  unjust  to  say  that  the  action  shall 
not  proceed  if  one  of  the  joint  conlnuctors  who 
cannot  be  found  is  not  joined  and  served.  The 
rules  do  not  support  the  contention  of  the  appel- 
lant. Order  XVl.,  r.  11,  is  in  terms  as  wide  as 
possible,  and  a  discretion  is  given  to  the  court  in 
the  matter.  Here  the  Divisional  Court,  in  the 
exercise  of  their  discretion,  have  allowed  the 
action  to  proceed,  and  this  court,  with  additional 
evidence  before  it,  cannot  do  otherwise  than  affirm 
the  decision  of  the  Divisional  Court. 

Smith,  L.J. — The  question  upon  this  appeal  is, 
whether  the  Divisional  Court  were  right  in 
refusing  to  stay  this  action  because  one  of  the 
joint  contractors  had  not  been  served  as  a  de- 
fendant.   It  has  been  argued  that  the  mle  is,  t^at 
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if  two  joint  contractors  are  resident  within  the 
joiisdiction  the  one  who  is  sned  is  entitled  aa  of 
ri^ht  to  have  the  action  stayed  until  the  other  is 
joined  and  served.  Order  XVI.,  r.  11,  is  in  its 
terms  clearly  permissive,  and  gives  the  court  a 
discretion.  The  case  of  Filley  v.  Rdbiruon  (u&t 
<up.)  has  been  referred  to,  in  which  Stephen  and 
Charles,  JJ.  laid  down  the  rule  that  when  an 
action  is  brought  a^nst  one  only  of  several 
joint  contractors  the  defendant  is  entitled  as  of 
right  to  have  the  other  joint  contractors  joined 
as  defendants.  The  same  point  came  before  the 
Court  of  Appeal  in  Wilson,  Sons,  and  Co.  v. 
Balearres  Brook  Steamship  Company  {ubi  8Uj>.),and 
it  was  held  in  that  case  that  when  one  joint  con- 
tractor is  resident  out  of  the  jurisdiction,  it  is  not 
necessary  for  the  one  who  is  out  of  the  jurisdiction 
to  be  joined.  So  far  the  hard  and  fast  rule  laid 
down  in  PUley  v.  Robinson  (ubi  sup.)  was  over- 
ruled.  The  later  case  is  a  direct  authority  that 
when  one  joint  contractor  is  out  of  the  juris- 
diction he  need  not  be  joined  as  a  defendant.  In 
that  case  Lord  Esher,  M.B.  showed  that  there 
might  perhaps  be  other  cases  in  which  the  plain- 
tiff ought  not  to  be  compelled  to  join  a  joint  con- 
tractor. This,  I  think,  is  such  a  case.  I  entirely 
agree  with  the  Master  of  the  BoUs  that,  if  two 
joint  contractors  are  both  resident  within  the 
jurisdiction,  the  rule  is  that  both  should  be  joined 
unless  the  plaintiff  shows  that  there  is  good 
reason  to  tue  contrary.  Is  there  good  reason  to 
the  contrary  in  the  present  case  P  I  think  that 
there  is  upon  the  mcts  now  before  us,  which 
show  that  one  of  the  joint  contractors  cannot  be 

Appeal  diamisted. 

Solicitor  for  the  appellant,  Pumfrey. 
Solicitors  for  the  respondent,  TFood,  Bird,  and 
Wood. 


HIGH    COURT    OF   JUSTICE. 

CHANCERY  DIVISION. 

Ifay  30  and  31. 

(Before  Chittt,  J.) 

Be  BODOBTT;  COOPEK,  ti.  Adams.  (a) 

Bankr^tey  —  Partnership  —  Administration  of 
partners  estate — No  joint  estate — Bight  of  joint 
creditor  against  separate  estates — Bankruptcy 
Ad  1883  (46  &  47  Vict.  e.  52),  s.  40,  sub-sect.  \ 

In  1891  A.  made  an  advance  to  a  partnership  firm 
eonnsting  of  B.  and  C. ;  subseqtiently  B.  and  €!. 
admitted  D.  into  partnership,  and  the  new  firm 
undertook  to  pay  the  liabilities  of  the  old  firm. 
In  Oct.  1892  B.,  C.,  and  D.  assigned  their  joint 
and  separate  estates  to  a  trustee  for  the  benefit  of 
their  creditors  to  be  distributed  in  the  same  way 
as  if  they  had  been  adjudicated  bankrupt.  There 
was  no  joint  estate  of  B.  and  C. 

Held,  that  A.  was  entitled  to  draw  dividends  out  of 
the  separate  estates  of  B.  and  C.  in  competition 
with  their  separate  creditors. 

Beet.  40  of  the  Bankruptcy  Act  1883,  which  in  sub- 
stance is  in  the  same  terms  as  the  order  of  Lord 
Loughborough  of  the  6th  March  1794  relating  to 
the  aistrib  ution  of  the  joint  and  separate  estates  of 
bankrupts,  is  to  be  construed  in  the  same  way  as 
that  order,  and  is  subject  to  the  same  exceptions. 
la)  B«ported  by  (i.  Welbt  Kino,  Esq.,  Barrlswr-at-Law. 


Ik  Jan.  1891,  Adams  lent  the  firm  of  S.  Budgett 
and  Son,  then  consistii^  of  two  partners,  Samuel 
Budgett  and  Arnold  Budgett,  a  sum  of  150QL 
SubMquently  Walter  Felix  Budgett  was  taken 
into  the  partnership,  and  the  new  firm  undertook 
to  pay  the  liabilities  of  the  old  firm,  but  Adams 
was  not  a  party  to  this  arrangement.  In  Oct 
1892  the  three  members  of  "the  new  firm  assigned 
their  joint  and  separate  estates  to  a  trustee  for 
the  benefit  of  their  creditors  to  be  distributed  in 
the  same  manner  as  joint  and  separate  estates, 
and  joint  and  separate  debts  as  if  they  had  been 
adjudicated  bauKrupt.  Adams  was  admitted  to 
prove,  but  there  being  no  joint  estate  of  the  old 
firm,  the  question  arose  whether  he  was  entitled 
to  draw  dividends  out  of  the  separate  estates  of 
Samuel  Budgett  and  Arnold  Budgett,  in  com- 
petition with  their  separate  creditors.  Sect.  40, 
sub-sect.  3,  of  the  BankruptcT  Act  1883  provides 
that  in  the  case  of  partners  the  joint  estate  shall 
be  applicable  in  the  first  instance  in  payment  of 
their  joint  debts,  and  the  separate  estate  of  each 
partner  shall  be  applicable  in  the  first  instance  in 
payment  of  his  separate  debts,  and  this  section  is 
practically  in  the  same  terms  as  Lord  Lou^b- 
CMrongh's  order  of  the  6th  March  1794  with 
reference  to  the  distribution  of  the  joint  and 
separate  estates  of  bankrupts,  and  although  the 
decisions  upon  that  order  had  determined  that  it 
did  not  apply  where  there  was  no  joint  estate, 
it  was  conteaded  that  the  section  of  the  Act 
most  be  construed  without  reference  to  those 
decisions. 

C.  E.  E.  Jenkins  for  the  trustee  of  the  deed.— 
Although,  under  the  practice  prior  to  tlie  Bank- 
ruptcy Act  1883,  joint  creditors  were  allowed  to 
prove  in  competition  with  separate  creditors  where 
there  was  no  joint  estate,  this  being  an  exception 
•to  the  rule  established  by  Lord  King  in  Ex  parte 
Cooke  (2  P.  Wms.  600),  which  rule  was  adopted  by 
Lord  Loughborough's  order  of  1794,  Ex  parts 
Bauerman  (3  Deacon,  476),  Ex  parte  Fisherto* 
(6  Ves.  814,  n.),  Ex  parte  Clay  (6  Ves.  813).  Exparte 
Kennedy  (2  De  G.  M.  &  G.  228),  Lodge  v.  Priickaii 
(1  De  G.  J.  &  S.  610),  CoweU  v.  Bikes  (2  Russ.  191). 
sect.  40  of  the  Bankruptcy  Act  1883  must  be  con- 
strued without  regard  to  these  decisions,  and  the 
rule  established  by  them  must  be  taken  to  hare 
been  abolished  by  the  Act. 

Frederic  Thompson  for  Adams. — The  section  in 
the  Act  of  1883,  which  is  in  substance  in  the 
terms  of  Lord  Loughborough's  order,  must  be 
construed  in  such  a  way  as  to  give  effect  to  the 
exceptions  to  the  order  which  existed  at  the  time 
the  Act  was  passed : 

Be  Carpenter,  7  Mor.  Bkcy.  Beps.  270. 
He  also  referred  to 

Read  v.  Bailey,  37  L.  T.  Eep.  510  j  L.  Bep.  3  App- 
Cas.  94. 

C.  E.  E.  Jenkins  in  reply. 

Chittt,  J.— The  trust  estate  under  the  deed  of 
Oct.  1892  falls  according  to  the  terms  of  the  deed 
to  be  distributed  in  the  same  manner  as  joint  and 
sepai^ate  estates,  and  joint  and  separate  debts  a* 
if  the  three  persons  who  executed  the  deed  had 
been  adjudicated  bankrupt,  and  the  effect  of  w» 
provisions  to  which  I  have  thus  shortly  referred  i» 
to  import  the  bankruptcy  rules  under  the  Act  of 
1883  into  the  deed.  Adams  has  been  admitted  tO' 
prove,  and  the  question  is  whether  he  can  dra«  , 
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diridends  in  the  proper  administration  of   the 
eatatea  that  have  been  assigned,  out  of  the  separate 
estates  of  Samuel  and  Arnold  Budgett,  in  com- 
petition.  with  their  separate  creditors.    He  is  a 
creditor  of  those  two  debtors  jointly.  They  carried 
on  business  as  father  and  son,. and  afterwards  took 
the  third  debtor,  another  son,  Walter  Felix,  into 
putnership,  and  the  debt  in  respect  of  which 
Aiiains  makes  his  claim  was  incurred  before  the 
admission  of  Walter  Felix.     The  estates  of  the 
t«o  under  the  first  partnership  were  assigned  to 
tiie  partnership  constituted  by  the  three,  and,  as 
betireen  the  two  firms,  the  second  firm  undertook 
to  pay  the  liabilities  of  the  first  firm,  but  Adams 
did  not  agree  to  accept  the  three  as  his  debtors, 
coiueqiiently  there  was    no    novation,   and    the 
Rsnlt  is  that  Adams   is  a  creditor  of   the  first 
putnership,  that  is  of  the  two  debtors  whom  I 
kre  first  named,  and  not  of  the  third.    The  facts 
uliich  are  admitted  show  that  there  is  no  joint 
alate  whatever  of  the  father  and  son  under  the 
fint  partnership.     The  question    tnms    on  the 
40th  section  of  the  Bankruptcy  Act  1883.    It  is 
Boi  necessary  for  me  to  read  the  section  at  length. 
I  We  had  presented  at  the  bar  a  very  learned 
ugnment  tracing  the  history  of  this  section  back 
to  the  time  of  Lord  King,  and  especially  to  the 
well-known  order  of  Lord  Loughborough,  in  1794. 
I  have  that  order  before  me,  and  again  I  think  it 
unnecessary  to  cite  it  at  length.    It  was  properly 
admitted  by  the  counsel  for  the  trustee  of  the 
deed  that  in  substance  the  section  ia  in  the  same 
terms  as  the  order.  Now  in  regard  to  that  order  the 
dedtions  settle  the  meaning  of  it,  and  again  it  is 
ouiecessary  to  refer  to  the  long  coui-se  of  decisions, 
and,  I  may  add,  the  well-known  rule  of  adminis- 
tnitjon  in  bankruptcy,  with  reference  to  that  order. 
Ac«)iding  to  the  statements  in  the  text-book  (I 
am  referring  to  Lindley  on  Partnership,  by  way 
of  example,   6th  edit.,  p.  749),   there  were  four 
etoeptions  allowed  to  the  order.  It  is  not,  I  think, 
material  to  discuss  the  verbal  question  whether  it 
»onld  not  be  more  proper  to  say  that  there  are 
four  cases  which  did  not  fall  within  the  order. 
The  latter  phrase  ia  clearly  correct,  and  it  is  one 
which  I  propose  to  adopt   without    saying  the 
other  term  as  to  "  exceptions "  is  not  a  proper 
one.    Now,  the  first  of  the  cases  not  covered  by 
the  order  relating  to  the  administration  of  joint 
and  separate  estates,  and  the  application  of  them 
to  joint  and  separate  debts,  is  this,  that  where 
tliwe  ia  no  joint  estate,  the  i-ule  does  not  apply ; 
and  the  question  really  ia  whether,  seeing  that  the 
langMge  of  the  Legislatnrte  in  the  40th  section  ia 
practically  the  aame  as  the  language  of  Lord 
I^agfaborough's  order,  the  court  ought  not  to 
interpret  the   section  in  the   aame  way  as  the 
order.  I  have  referred  to  the  historical  argument, 
and  I  would  mention  merely  one  point  upon  it. 
As  is  well  known,  there  was  Imnkruptcy  legislation 
in  1830,  when  the  Act  of  6  Geo.  4  was  passed, 
in  1849  again,  and  in  1869.    In  those  three  Acts, 
■ect.  62  of  the  first,  sect.  160  of  the  second,  and 
•ect  103  of  the  third,  there  were  proviaions  con- 
tained which  were  subatantially  the  aame;   but 
pone  of  them,  though  they  have  been  referred  to 
m  the  argument,  apply  to  the  case  that  I  have  to 
dedde ;  in  other  worda,  they  did  not  embody  the 
sabstanceof  Lord  Loughborough'a  order.    Then 
nnder  the  Act  of  1869,  the  Lord  Chancellor  with 
the  advice  of  the  chief  judge,  had  power  to  make 
^oles  (see  sect  68) ;  the  effect  of  such  roles  when 


made  was  equivalent  to  an  Act  of  Parliament. 
The  76th  rule  made  in  virtue  of  that  section  in 
1870  practically  repeated  Lord  Loughborough's 
order.    Now  it  appears  to  me  to  be  a  reasonable 
conclusion,  and  a  right  conclusion,  to  say,  that  the 
framers  of  the  rules  did  not  intend  to  alter  the 
construction  of  the  order  itself.    In  other  words, 
by  placing  among  their  statutory  rules  a  rule  to 
the  same  effect  as  Lord  Longhoorough's  order, 
they  intended  not  to  alter  the  Taw  on  via  subject, 
but  to  embody  it  as  it  stood.    Therefore  when  the 
Legislature    passed,    in    the    Act  of    1883,    the 
40th  section,  it  seems  reasonable  and  proper  to 
infer,  and  to  adopt  the  inference  as  correct,  that 
the  Legislature,  though  now  for  the  first  time  it 
put  the  substance  of  the  order  on  the  Statute-book, 
intended  the  law  to  stand  on  the  construction  of 
the  section  in  the  aame  way  that  it  stood  previously 
to  the  passing  of  the  Act.    I  referred  during  the 
argument  to  the  Lord  Chancellor's  observations 
in  the  case  of  The  Bank  of  England  v.  Vagliano 
Brothers  (64  L.  T.  Rep.  863;   (1891)  App.   Gas. 
107),  with  reference  to  the  Bills  of  Exchange 
Act,  and  those  observations  do  not  in  my  opinion 
apply  to  the  Act  of  1883.    The  substance  of  what 
fell  from  the  Lord  Chancellor  is,  that  where  there 
is  an  Act,  such  as  the  Bills  of  Exchange  Act,, 
codifying  the  law,  the  proper  rule  of  interpretation 
is  to  read  the  Act,  and  to  interpret  its  provisions 
without  reference    to  previous    decisions    or  to 
previous  legislation,  that  b^ng  a  prima  facie  rule 
only  to  which  there  would  be  reasonable  excep- 
tions.    The  Lord  Chancellor  in  his   judgment 
said :  "  I  am,  of  course,  far  from  asserting  that 
resort  may  never  be  had  to  the  previous  state  of 
the  law  for  the  purpose  of  aiding  in  the  construc- 
tion of   the   provisions  of   the  code."    Then  he 
gives  some  examples  which  I  need  not  cite  at 
length.    But  I  have  here  to  deal  not  with  an  Act 
of  Parliament  codifying  the  law,  but  with  an  Act 
to  amend  and  to  consolidate  the  law,  and  therefore 
it  is  I  sa^  those  observations  do  not  apply,  and  I 
think  it  is  legitimate,  in  the  interpretation  of  the 
sections  in  wis  amending  and  consoUdating  Act, 
to  refer  to  the  previous  state  of  the  law  for  the 
purpose    of    ascertaining  the    intention    of    the 
Legislature.    Now  I  have  said  there  is  a  course  of 
authority  upon  the  subject  previous  to  the  Act 
of  1883.      I  mention    merely  among    the   later 
authorities  Ex  parte  Kennedy{ubi  sup.),  in  1852, 
which  was  before  Knight  Bruce   and    Turner, 
L.J  J.,  where  it  appears  that  the  Lords  Justices 
adopted  the  proposition    that  a   joint    creditor 
woiud  be  entitled  to  prove  in  competition  with 
separate  creditors  against  the  sepai-ate  estate,  if 
there  was  no   joint  estate.    I  say  that  not  by 
reason  of  any  actual  statement  of  the  law  to  that 
effect  by  Knight  Bruce,  L.J.,  but  from  reading 
the  report  as  it  stands.    Knight  Bruce,  L.J.  re- 
ferred to  the  unreported  case  of  Ex  parte  Clay, 
but  in  the  result  the  court  held  that  this  rule 
or  exception  (whichever  I  ought  to  call  it)  did  not 
apply,  Decause  there  was  joint  estate,  though  of 
very  trifling  amount.  Another  case  that  I  mention 
among  the  more  recent  ones  is  Lodge  v.  Pritchard 
(ttW  $up.),  where  Turner,  L.J.    a^ain    refers    to 
this  ruJe  or  exception,  whichever  it  ought  to  be 
called  :  "  It  was  said,  however,  on  the  part  of  the 
appellant,  that   in  the  cases  above  referred  to 
there    was    joint   estate    remaining    to    be    ad- 
ministered; and  the  further  rule  in  bankruptcy 
that  joint  creditors  may  prove  against  the  sepa- 
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rate  estate  when  there  is  no  joint  estate  and  no 
solvent  partner  was  relied  upon  in  support  of  the 
appeal,  and  contended  to  be  applicable  in  this 
ease."  The  court  held  that  the  rule  did  not  apply 
to  the  case  before  it,  but  Turner,  L.J.,  whose 
accuracy  and  carefulness  are  well  known,  adopts 
thb  rule  in  the  passage  which  I  hare  jast  stated. 
Now  there  has  been  one  decision  since  the  Act  of 
1883  on  this  point — that  is  the  decision  of  Cave, 
J.,  in  Be  Carpenter  {vbi  tup.).  One  of  the  partners 
in  that  case  had  not  been  adjudicated  a  bank- 
rupt, but  he  was  insolvent  and  signed  a  declara- 
tion of  insolvency,  and  the  official  receiver  was 
satisfied  that  he  could  pay  nothing.  Gave,  J. 
decided  the  case  on  the  footing,  according  to  the 
admissions  properiy  made,  that  the  one  partner 
not  pajdng  who  had  not  been  made  bankrupt  had 
been  adjudicated  a  bankrupt — he  acted  on  the 
footing  that  the  non-bankrupt  partner  had  been 
adjudicated  a  bankrupt — and  then  he  decided  that 
the  joint  creditor  was  entitled  to  rank  for 
dividends  against  the  separate  estate  of  Carpenter, 
the  actual  bankrupt,  in  competition  with  the 
separate  creditors  of  Carpenter.  Now,  it  has 
beoi  very  properly  observed  that  in  that  case 
Gave,  J.  had  not  presented  to  him  the  elaborate 
argument  that  I  have  heard,  and  in  making  the 
order  Cave,  J.  does  not  deal  elaboratelv  with  the 
qnestion,  but  he  had  the  40th  section  before  him 
and. made  the  order,  and  it  appears  to  me  that 
this  is  a  decision  in  point,  and  one  which  I  ought 
BOt  to  dissent  from  unless  I  can  find  plain  reasons 
for  thinking  it  wrong.  So  far  from  finding 
reasons  for  thinking  it  wrong,  I  express  my  own 
opinion,  after  the  excellent  argument  that  has 
heen  delivered  on  both  sides,  that  the  decision  is 
right,  and  the  consequence  is  that  I  follow  it. 
The  result  therefore  on  the  whole  is,  that  Mr. 
Adams  is,  in  respect  of  the  joint  debt  of  the  two, 
entitled  to  draw  dividends  in  competition  with 
tin  separate  creditors  of  each  of  the  two,  and  my 
order  will  be  accordingly. 

Solicitors :  Ingle,  Cooper,  and  Hornet ;  Simpton 
and  Cullingford. 


Feb.  27  and  April  11. 

(Before  Chittt,  J.) 

Be  Bbbbeck  ;  Bennett  r.  Bebbece.  (a) 

Will — Devite  of  lande-~Charge  of  legacy — ExecK- 
tor"!  power  of  tale — Lord  St.  Leonards'  Act 
(22*23  riot.e.  35), «.  18. 

A  testator,  who  beneficially  devised  lands  in  fee, 
charged  them  with  to  much  of  a  legacy  of 
70007.,  which  he  bequeathed  to  his  executors  upon 
certain  trutti,  as  hit  personalty  thould  be  unable 
to  bear. 

The  devisee,  who  was  one  of  the  exeeuion,  mort- 
gaged the  real  estate  during  the  life  of  hit  co- 
executor,  and  the  personalty  being  intuffioient  to 
pay  the  legoKy  of  7000L,  this  action  teas  brought 
to  have  it  paid  out  of  the  realty.  The  question 
arose  whether  the  legacy  had  priority  over  the 
mortgage,  and  whether  by  virtue  of  this  charge 

,  of  the  legacy  the  executors  had  power  to  sell  the 
real  ettate  and  give  a  good  diteharge  for  (he  pur- 
chase money. 

Held,  that  ihe  charge  of  a  legacy  did  not  give  the 
executor  sueh  a  power. 

(a)  Beported  by  B.  M.  Chirtxrs  Uicpherson,  Eaq., 
B•^llltar-a^-I.aw. 


ActlON.  • 

John  Bebbeck,  by  his  will  dated  the  11th  Feb. 
1868,  bequeathed  to  his  only  son  John  Bebbeck, 
Henry  Farham,  and  the  defendant  John  Bogen, 
whom  he  appointed  executors,  the  sum  of  70002. 
on  certain  trusts  in  favour  of  his  daughter,  her- 
husband  and  children,  and  declared  that  his  ml 
estate  should  stand  charged  with  so  much  of  the 
7000Z.  bequeathed  on  the  aforesaid  trusts  as  hii 
personal  estate  should  be  tmable  to  bear.  And 
the  testator  devised  and  bequeathed  his  residnaiy 
real  and  personal  estate  to  his  son,  John  Bebbedc, 
his  heirs,  executors,  administrators,  and  asugiu 
absolutely. 

In  1869  the  testator  died,  and  the  will  irag 
proved  by  his  son,  John  Bebbeck,  and  the  defen-' 
dant  Jolm  Bogers,  only. 

The  testators  daughter  died  in  1875. 

In  1879  John  Bebbeck  deposited  the  titie 
deeds  of  the  testator's  real  estate  to  secure  a  loan 
of  about  5000!.,  and  the  equitable  mortga^^ 
had  full  notice  of  the  charge  of  the  legacy  of' 
7000Z. 

John  Bebbeck  died  in  1883,  leaving  John 
Bogers  surviving  executor ;  and  the  husband  of 
the  testator's  daughter  died  in  1890. 

The  children  brought  this  action  to  have  the 
legacy  of  70002.  raised  out  of  the  real  estate,  the 
personal  estate  being  insufficient  to  pay  it. 

An  amotint  of  25001.  still  remained  due  on  the 
equitable  mortgage,  and  it  became  necessary  to 
determine  whether  the  legacy  had  priority  over 
this  mortgage,  the  estate  probably  not  bong 
sufficient  to  pay  both  charges  in  full. 

Levett,  Q.C.  and  Peterson  for  the  plaintiffs.— 
Lord  St.  Leonards'  Act  (22  &  23  Vict.  c.  35)  has 
no  application  to  this  case  (see  the  exception  in 
sect.  18),  and  apart  from  that  Act  it  is  clear  upon 
the  old  authorities  that,  there  being  only  a  chajrge 
of  a  legacy,  the  executor  cannot  give  a  good  dis- 
charge for  the  money  raised  by  sale  or  mortga^ 
of  the  real  estate,  and  the  mortgagee's  title  is 
subject  to  this  charge : 

Horn  V.  Horn,  2  Sm.  &  St.  448 ; 

JoftH«on  V.  Kennett,  3  Myl.  &  K.  624 ; 

Williams  on  Keal  Assets,  p.  61 ; 

Sagden  on  Vendors  and  Fnrohasers,  14th  edit, 
p.  658 ; 

Lewin  on  Tnuts,  9th  edit.,  p.  505. 

FaruxU,  Q.C.  and  Dauney  for  the  executor  of 
the  mortgagee. — There  is  no  question  that  the 
devisee,  ^o  is  also  one  of  the  executors,  could 
have  made  a  good  title  if  there  had  been  a  charge 
of  debts : 

Corser  v.  CaHteright,  L.  Bep.  7  H.  L.  731 ;  •fflm- 
ing'  29  L.  T.  Bep.  596 ;  L.  Bep.  8  Ch.  971 ; 

Eidiforth  v.  Armatead,  2  K.  &  J.  333 ; 

Ball  V.  Harria,  4  My.  <fc  Cr.  264  j 

S/kiic  t.  Boraer,  1  Keen,  559 ; 

Forbei  v.  Peacock,  1  Phil.  717 ; 

Carlyon  v.  Truicott,  32  L.  T.  Bep.  50 ;  L.  Eep.  20  Eq. 
348; 

Colly er  V.  Pinch,  5  H.  of  L.  923  ; 

Dart,  6th  edit.,  p.  696. 
And  here  the  charge,  being  for  the  purpose  of 
raising  so  much  of  tne  legacy  as  the  personaltj 
should  be  insufficuent  to  pay,  amotmted  to  a 
charge  of  debts,  and  a  power  to  mortgage  or  sell 
and  give  receipts  is  thus  impliedly  given  to  the 
executor  devisee. 

C.  E.  E^  Jenkins  for  Elisa  Ann  Bebbedc,  th« 
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exeeatrix  and  devisee  on  tmst  for  MJe  of  the 
estate  of  John  Bebbeok,  the  son. 

Levett,  Q.O.  replied. 

Chittt,  J. — The  devisee  of  the  land  waa  also 
one  of  two  executors,  and,  whilst  his  co-executor 
was  still  alive,  he  mor^aged  the  real  estate 
upon  which  the  testator  had  charged  a 
legacy.  The  charge,  like  all  chutes  oi 
OD  real  estate,  was  a  charge  in  aid  of  the  personal 
estate,  and,  in  fact,  it  was  so  expressed  in  the  will. 
The  mortgagee  now  claims  that  he  is  entitled  to 
be  paid  off  in  priority  to  the  legatees.  The  first 
qontion  is,  whether  the  executor  had  a  power  of 
ale  ?  The  question  as  to  an  executor's  power  of 
nle  has  been  before  the  court  for  rears  and  years 
past,  and  has  been  the  subject  of  continual  dis- 
cussion. Where  there  is  a  general  charge  of 
debts,  the  executors  have  not  only  a  power  of  sale, 
bit  also  a  right  to  give  a  good  discharge  to  the 
porshaaer  for  the  purchase  money.  This  is  for 
'the great  convenience  of  mankind"  (see  CoUyer 
T.  Fixek,  ubi  sup.) ;  as  it  is  unreasonable  that  the 
purchaser  should  be  involved  in  the  administra- 
tim  of  the  estate.  But  where  land  is  devised 
charged  with  a  scheduled  debt  or  a  particular 
kgacy  the  same  reasoning  does  not  apply,  and  the 
court  has  held  that  purclmsers  of  such  real  estate 
are  bound  to  see  to  the  application  of  the  pur- 
diase  money.  Thus,  in  Horn  v.  Horn  (uJt  sup.),  a 
case  not  distinguishable  from  the  present,  where 
legacies  alone  were  charged,  it  was  held  that  the 
porsbaser  from  a  sole  executor  devisee  was  bound 
to  see  to  the  application  of  the  purchase  money ; 
and  ihe  same  rule  was  also  laid  down  by  Lynd- 
bnnt,  L.C.  in  Johnson  v.  Kennett  (ubi  tup.).  The 
■penal  ground  of  exception  does  not  apply  where 
the  purchaser  has  only  to  look  at  the  will  in 
order  to  ascertain  the  sums  to  be  paid  and  the 
powns  to  whom  they  are  payable.  In  such  a 
OK  the  purchaser  does  not  get  a  good  discharge 
I7  Paying  the  executor.  He  must  see  to  the 
4>pacation  of  his  purchase  money;  and  it  is 
pom  that  the  legatee  must  concur  in  the  sale  to 
zire  him  a  good  discharge.  No  authority  has 
Ken  produced  for  the  proposition  that  one  of  the 
«iecntors  can  sell  real  estate  where  it  is  onlj 
charaed  with  the  payment  of  a  legacy ;  and  it  is 
not  for  me  to  create  such  a  new  power  of  sale  in 
the  year  1894.  There  is  no  difference  between  a 
charge  by  contract  and  a  charge  b^  will.  A 
deposit  of  deeds  by  way  of  mortgage  gives  neither 
the  mortgagor  nor  the  mortgagee  a  power  of  sale; 
and,  similarly,  if  land  is  devised  charged  with  the 
payment  of  a  sum  other  than  a  legacy,  there  is  no 
icason  for  giving  a  power  of  sale  to  anyone.  Of 
course,  it  may  oe  possible  to  gather  from  the 
general  terms  of  a  wUl  that  the  testator  intended 
to  give  a  power  of  sale  to  someone ;  but  such  an 
mtention  may  also  be  manifested  by  a  contract. 
">rd  SI  Leonards'  Act  does  not  applv,  as  the  case 
Uls  within  the  excluding  words  in  tne  latter  part 
of  sect  18.  Upon  the  settled  authoiities,  then,  I 
most  hold  that  the  mortgagee  has  got  no  title 
gainst  the  le^tees,  whose  charge  on  the  pro- 
perty has  priority  over  the  mortgagee's. 

Solidtors:  Nash,  Field,  and  Co.;  W.  D. 
^wMny;  Taylor,  Hoare,  and  Box,  agents  for 
ViUon,  and  Son,  Salisbury. 


April  10  and  11. 

(Brfore  Chittt,  J.) 

Wauleb  v.  The  Lambeth  Watebwosks 

Company,  (a) 

Water  rate— Supphi  for  domestiepvrpoiet — Fixed 
bath — Bight  to  aematidtwpplyjor,  toithout  extra 
charge — Laiuibeth  Waterworie  Act  1848,  eg.  37, 
38,  Sd. 

Hie  defendants,  a  water  company,  had  been  in  the 
praetiee  of  making  a  special  charge  of  lOs.  per 
annum  for  the  supply  of  water  to  fixed  bathe  in 
dweUing-houtes  in  their  district,  their  Act  pro- 
viding that  they  Muid  make  a  special  agreement 
as  to  charge  in  the.  ease  of  water  tupvlied  "for 
other  than  domestic  purposes,"  and  that  "  a 
supply  of  water  for  domestic  purposes  "  should 
"  not  include  a  supply  of  water  for  baths,  horses,, 
cattle,  or  for  washing  carriages,  or  for  any  trade 
or  business  whatsoever." 

The  plaintiff,  who  had  long  occupied  a  house  in  the 
district,  containing  a  fixed  bath  supplied  tritk 
water  from  the  defendants'  main,  had  imtU 
recently  paid  the  charge  of  10s.  per  annum,  hut 
now  refused  to  do  so,  or  to  sever  the  conneetitM 
between  his  bath  and  the  main,  contending  th«t 
he  was  entitled  to  the  supply  upon  payment  ef 
the  ordinary  rate  for  water  for  domestie 
purposes. 

Held,  that,  upon  the  proper  construction  of  the  Act, 
the  supply  of  water  to  the  fixed  bath  was  "for 
other  uian  dom,eatie  purposes." 

Special  case. 

The  defendants  were  the  Lambeth  Waterwork» 
Company,  and  the  plaintiff  had  been  for  the  last 
fifteen  years  the  occupier  of  a  residence  within 
the  company's  district  of  the  rateable  value  of 
1672.  per  annum. 

By  sect.  37  of  the  Lambeth  Waterworks  Act 
1848  it  is  enacted  : 

Tha  campany  ihaU  at  the  request  of  the  ownsr  or 
oocapier  of  any  house  or  part  of  a  house  in  any  street 
within  the  limits  of  this  Act  in  which  any  pipe  of  tbf 
oompany  shall  be  laid,  or  of  any  person  who,  under  the 
provisiong  of  this  Aot  or  any  Act  inoorporated  there- 
with, shall  be  entitled  to  demand  a  supply  of  water  for 
domestio  purposes,  furnish  to  such  owner  or  ooonpier  or 
other  person  a  suffieiont  anpply  of  water  tor  their 
domestio  uses  at  the  rates  hereinafter  speoified, 

being  a  rate  vailing  according  to  the  annual 
value  of  the  house. 

By  sect.  38 : 

It  shall  he  lawful  for  the  oompany  to  supply  a,nj 
person  or  body  within  the  limits  of  this  Aot  with  water 
to  be  used  within  the  limits  aforesaid  for  other  than 
domestio  purposes,  at  such  rent  and  upon  such  terms  and 
conditions  as  shall  be  agreed  upon  between  the  company 
and  the  person  or  body  desirons  of  having  such  supply  ol 
water. 

By  sect.  39: 

A  supply  of  water  for  domestio  purposes  shall  not 
include  a  supply  of  water  for  baths,  horses,  oattle,  or  for 
waahiner  oarriages,  or  for  any  trade  or  business  whatso- 
ever 

It  had  been  the  practice  of  the  company,  since 
1848,  to  make  a  special  charge  of  10s.  per  annum 
for  the  supply  of  water  to  every  fixed  bath  in  a 
dweUing-honse ;  bat  the  company  made  no  charge 

(a)Beported  by  H.  It.    Chartirs  MACrBlBSON,  Esq., 
Banrlster-at-Law. 
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for  water  used  in  filling  hip,  sponge,  and  other 
movable  baths. 

In  the  plaintiff's  residence  was  a  fixed  bath, 
supplied  with  water  from  the  company's  main 
passing  through  a  tap  affixed  to  the  bath. 

The  plaintiff  had  until  recently  paid  the  charge 
of  10«.  per  annum  for  the  fixed  bath,  bat  had 
since  refused  either  to  pay  or  to  sever  the  con- 
nection with  the  company's  main. 

The  question  submitted  to  the  court  was, 
whether  or  not  the  company  was  bound  to 
supply  water  to  the  plaintiff  s  bath  upon  his 
making  or  tendering  payment  under  sect.  37  of 
the  Act. 

Byrne,  Q.C.  and  W.  F.  Hamilton  for  the 
plaintiff. — The  supply  of  water  to  the  plain- 
tiff's bath  is  clearly  within  the  "domestic  pur- 
poses" of  sect.  37  of  the  Act,  and  not  within 
the  exception  in  sect.  39.  We  rely  on  the 
decision  m  Weaver  v.  Corporation  of  Cardiff  (48 
L.  T.  B«p.  906),  where  the  language  of  the 
Act  is  very  similar ;  and  it  was  held  by  Field,  J., 
that  baths  meant  public  baths.  If  fixed  baths 
are  to  be  excepted,  why  not  also  movable 
baths  P  They  also  cited  uie  unreported  case  of 
Sheffield  Waterwork$  Company  v.  Binghxim  re- 
ferred to  in  the  same  judgment,  and  to  Cookg 
r.  New  Biver  Company  (38  L.  T.  Rep.  830 ;  8 
Ch.  Div.  56). 

Sir  Richard  Webtter,  Q.C,  FarweU,  Q.C,  and 
Yate  Lee  for  the  defendant  company. — The  plain- 
tiffs fixed  bath  is  clearly  within  the  exception  in 
sect.  39.  The  collocation  of  words  in  that  section 
is  quite  different  from  that  in  the  section  of  the 
Act  interpreted  in  Weaver  v.  The  Corporation 
of  Cardiff  (48  L.  T.  Rep.  906).  If  baths  in 
sect.  39  of  the  Act  in  this  case  meant  public 
baths,  the  last  clause  would  run  "  or  for  any  other 
trade  or  business  whatsoever."  In  Bushy  v. 
Chesterfield  Waterworlcs  Company  (E.  B.  &  E.  176), 
water  for  washing  carriages  was  held  to  be  used 
for  domestic  purposes,  and  in  the  present  Act  it 
has  been  expressly  excluded.  So,  too,  baths.  The 
amount  of  water  used  in  fixed  and  movable  baths 
is  very  different,  and  the  fixed  bath  has  a  definite 
supply  pipe. 

Byrne,  Q.C  replied. 

Chittt,  J. — The  question,  of  course,  turns  on 
the  construction  of  the  Act  of  Parliament,  and  I 
think  I  may  say,  having  seen  many  of  these  Acta 
and  having  been  referred  to  many  of  them  during 
the  cotu'se  of  the  argument  of  the  present  case, 
that  this  Act  is  not  open  to  the  objection 
of  being  stuffed  full  of  words,  and  with  com- 
plicated sections  doing  and  undoing  and  leaving 
matters  in  a  state  of  confusion.  At  any  rate 
this  observation  is  correct  —  namely,  that  the 
plan  of  this  Act  is  simple.  Under  sect.  37  the 
company  are  bound  to  afford  a  supply  of  water 
for  domestic  uses.  So  far  the  obligation  is  plain ; 
it  is  to  supply  for  domestic  uses.  Then  I  go  to 
sect.  38,  which  is  a  mere  empowering  section. 
The  company  are  empowered  by  that  section  to 
supply  water  for  other  than  domestic  purposes 
upon  such  terms  as  may  be  agreed  upon.  There 
is  no  compulsion  upon  them,  therefore,  to  supply 
water  for  other  than  domestic  purposes.  Thus 
far  I  have  nothing  special  in  the  Act  to  show 
what  is  the  meaning  of  domestic  puiyoses  or 
uses.  But  then  comes  sect.  39.  [His  Lordship 
read  sect.  39.  and  continued:]    Now,  the  argu- 


ment of  the  plaintiff  is,  that  I  must  interpret 
baths  in  some  sense  so  as  not  to  include  this 
fixed  bath.  I  have  done  my  best  to  gather  from 
counsel  what  is  the  limitation  that  is  to  be  put 
upon  the  term  "  baths  "  in  sect.  39,  which  is  there 
used  as  a  geneiul  term,  and  I  understand  as  the 
result  of  the  argument  that  I  am  to  read  in  the 
word  "public"  —  that  is,  baths  means  public 
baths.  The  observation  is,  however,  most  obvions 
that  there  is  an  absurdity  in  supposing  that  the 
Legislature  should  say  a  supply  of  water  for 
domestic  purposes  shall  not  include  a  supply  of 
water  for  public  purposes.  There  may  have  been 
absurdities  in  some  of  these  Acts  of  Parliament. 
but  I  am  not  to  imagine  such  a  thing.  It  appears 
to  me  that  the  words  are  intended  to  exclude 
something  which  otherwise  would  have  been  for  a 
domestic  purpose.  Now  there  follow  the  words 
"  horses,  or  for  washing  carriages."  Counsel  for 
the  plaintiff  were  constrained  to  say  that  meant 
where  there  was  an  establishment  of  horses,  or  a 
business  of  washing  carriages,  or  the  like ;  but. 
again,  there  is  no  gi"ound  on  the  words  of  sect.  39 
or  in  the  context  for  inserting  any  such  limitation 
with  regard  to  "  horses  or  for  washing  carriages." 
And  here — although  I  have  not  much  assistanoe. 
for  one  case  on  one  Act  of  Parliament  is  not 
much  guide  or  assistance  in  determining  another 
case  on  a  different  Act  of  Parliament  —  I 
have  a  very  pertinent  decision  of  the  Court 
of  Queen's  Bench,  presided  over  hv  Lord 
Campbell,  in  Bushy  v.  The  Chesterfield  Water- 
works Company  [uhi  sup.).  There  the  question 
was,  where  a  horse  and  carriage  were  kept 
for  private  use,  whether  the  water  supplied  was 
supplied  for  domestic  uses,  and  there  beine 
nothing  special  in  the  Act  Lord  Campbell 
decided  the  question  in  the  affirmative.  That 
decision  is  in  point  here.  Because  here  I  pet 
immediately  after  the  word  "  baths  "  an  excluanon 
from  the  domestic  purposes  of  something  which 
otherwise  would  be  included  in  it.  That  decision 
shows,  and  good  sense  also  shows,  that  there  is 
no  ground  for  inserting  any  words  qualifying 
baths,  &c.  Then,  again,  the  concluding  words 
are  "  for  any  trade  or  business  whatsoever,"  and 
not  "for  any  other  trade  or  business."  There 
may  be  some  imperfection  in  the  drafting  of 
the  Act,  but  I  am  not  prepared  to  say  that  there 
is,  because  I  can  well  conceive  that  there  may  be 
some  trade  or  business  carried  on  in  a  dwelling- 
house  the  occupier  of  which  would  be  entitled  to 
demand  a  supply  for  domestic  purposes,  and  I 
think  the  concluding  words  are  words  of  caution. 
It  is  said  that  I  must  construe  the  word  baths  so 
as  to  include  everything  that  can  fairly  be  called 
a  bath  in  a  house.  The  distinction  between  a 
fixed  and  movable  bath  is  most  palpable,  and 
involves  a  great  difference  in  the  consumption  of 
water.  The  water  here  is  supplied  for  the  bath. 
There  is  no  escaping  from  that  by  any  dexterity 
of  argument.  All  kmds  of  suggestions  have  been 
made.  It  was  asked,  supposing  there  is  a  fixed 
bath,  could  not  the  plaintiff  draw  water  from  a 
cistern  and  fill  the  bath  ?  I  am  not  concerned 
with  such  a  case.  It  is  not  a  case  at  all  likely 
to  arise,  and  I  leave  it  with  the  observations 
already  made.  In  my  opinion  the  plaintiffs  case 
fails,  but  I  may  mention  at  the  end  of  this  judg- 
ment the  case  of  Sheffield  Waterworks  v.  Bingham 
(an  unreported  case),  where  the  Court  of  Appeal 
thought  that  a  bath  like  the  present  one  was  a 
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fixed  bath,  and  disting^iahable  from  a  movable 
bath.    The  plaintiff's  case  fails. 

SolicitoTB :  H.  C.  Morri$ ;  Bell,  Stewards,  May, 
aaiEow. 


April  17, 18,  and  May  9. 

(Before  Ohittt,  J.) 

Be  HoDsoK ;  Williams  v.  Knioht.  (a) 

Married  woman — Infant — Settlement — Covenant 
lo  settle  after-acquired  property — Affirmation 
during  coverture  after  attaining  full  age — 
Disabiliiy  of  coverture. 

A  married  woman,  whilst  a  spinster  and  an  infant, 
txeeuted  a  marriage  settlement,  which  contained 
a  covenant  by  her  husband  and  herself  to  settle 
after-acquired  property,  so  framed  a*  to  include 
a  reversionary  itUerest  to  which  she  was  con- 
tingently entitled  under  her  grandfather'' s  veiU. 
The  settlement  was  not  sanctioned  by  the  court 
mder  the  Infants'  Settlement  Act. 

After  coming  of  age  she  executed  a  deed,  indorsed 
m  the  settlement,  varying  some  of  its  trtuts  and 
affirming  the  covenant.  The  deed  was  not 
ttdenowiedged. 

AHer  the  death  of  her  husband  her  interest  feU  into 
fossession,  and  she  claimed  to  be  absolutely  entitled 
to  it,  on  the  ground  that  she  was  incapable  during 
coverture  of  affirming  the  covenant  entered  into 
iBhUe  she  weu  an  infant,  and  that  the  settlement 
vxa  not  binding  on  her. 

Edd  (following  Barrow  v.  Barrow,  A  K.  &J.  409  ; 
and  Wilder  v.  Piggott,  48  L.  T.  Rep.  112;  22 
Cfc.  Biv.  263^,  that  there  was  no  ataability  to 
o^rm  the  cotenant  during  coverture,  and  the 
ft»d  was  bound  by  the  marriage  settlement. 

Bi  his  will,  dated  in  1862,  Thomas  Knight 
Jniaed  and  bequeathed  to  his  trustees  cei-tain 
rail  and  personal  estate  upon  trust  for  his 
daughter  Eliza  Heap  for  life,  and,  subject  thereto, 
iipoii  trust  for  all  his  grandchildren  living  at  the 
waik  of  his  said  daugnter,  who  being  sons  should 
attain  twenty-one,  or  being  daughters  should 
attain  that  age  or  marry,  in  equal  diares  if  more 
tlian  one,  as  tenants  in  common. 

By  a  settlement  dated  the  3rd  Jan.  1879,  being 
a  aettlement  made  prior  to  and  in  contemplation 
of  the  marriage  of  Agnes  Enight,  who  was  then 
an  infant,  one  of  the  testator's  grandchildren, 
vith  C.  M.  Hodson,  certain  sums  of  stock  and 
««h,  to  which  the  said  Agnes  Knight  would 
Moome  absolutely  entitled  on  attaining  twenty- 
one,  were  assigned  to  trustees  upon  the  usual 
trosts,  and  the  settlement  contained  a  covenant 
by  the  intended  husband  and  wife  that  they  would 
oonvey,  assign,  and  transfer  to  the  tmstees  all 
propertyj^  whether  real  or  personal,  to  which 
Agnes  Knight  was  then,  or  to  which  during  the 
toTertuie  she  or  the  said  C.  M.  Hodson  in  her 
right  should  become  entitled  by  any  means  what- 
aoever,  and  which  should  amount  in  value  to  the 
*Jini  of  low.,  from  any  one  source  at  any  one 
tune. 

All  the  other  necessary  facts,  and  the  question 
*™iig  for  determination  on  this  summons,  which 
'M^ken  out  by  the  trustees  of  the  settlement, 
"re  rally  stated  in  the  judgment. 

Chubb  tor  tha  trustees  of  the  will. 

(•)Bcpottcd  byH.  M.  CHiHTKRS  Macphkesox,  Esq., 
S*tti*tet-*ULmw. 


Bovill  Smith  for  the  trustees  of  the  settlement. 
— This  sum  is  clearly  bound  by  the  settlement, 
which  was  deliberately  affirmed  "by  Mi-s.  Hodson 
bv  the  deed  of  Jime  1880,  and  thus  became  as 
binding  as  if  she  had  been  of  age  when  she 
originiQly  made  it : 

Borrow  v.  Barrow,  4  K.  A  J.  409  ; 

Smith  V.  Lucas,  4S  L.  T.  Bep.  460 ;  18  Cb.  Div.  531 ; 

Wilder  r.  Pigott,  48  L.  T.  E«p.  112  ;  22  Ch.  Div.  263. 

A  man  is  bound  by  his  covenant  voidable  on  the 
ground  of  infancy  unless  he  disafi&rms  it  within  a 
reasonable  time  after  coming  of  age: 

Mdirards  r.  Carter,  69  L.  T.  Bep.  153  ;  (1893)  App. 
Cas.  360. 
It  has  been  held  that  where  a  woman,  who  had 
entered  into  a  covenant  during  infancy  before 
marriage  to  settle  other  and  after-acquired  pro- 
perty, died  without  doing  any  act  during,  the 
coverture  affirming  or  disaffirming  the  voidable 
covenant,  it  could  not  be  avoided  after  her  death  : 

Btimaby  v.  Equitable  Reversionary  Intereit  Society, 
52  L.  T.  Bep.  350 ;  28  Ch.  DIt.  416. 

If  a  woman  can  disaffirm  during  coverture,  she 
ought  to  be  able  to  affirm.  She  can  elect  whether 
she  can  take  under  or  against  an  instrument  made 
by  another : 

Williams  V.  Bailey,  L.  Bep.  2  Eq.  731  ; 
Smith  V.  Lucas  {ubi  sup.) ; 

Greenhill  v.  North  British  and  Mercantile  Insur- 
ance Company,  69  L.  T.  Bep.  526  ;  (1893)  3  Ch. 
474. 

He  referred  also  to 

Se  Jones,  69  L.  T.  Bep.  45 ;  (1893)  2  Ch.  461. 

Bum*,  Q.O.  and  Ingpen  for  Mrs.  Hodson. — The 
disability  of  coverture  makes  it  impossible  for  a 
married  woman  to  affirm  a  covenant  entered  into 
as  an  infant ;  for  the  affirmance  is  equivalent  to 
entering  into  a  new  covenant : 

Seafon  v.  Seaton,  58  L.  T.  Bep.  565;    13  App.  Cm. 

61; 
Cooper  V.  Cooper,  59  L.  T.  Bep.  1 ;  13  App.  Cas.  88. 
They  referred  also  to 

Hamilton  v.  BamUton,  66  L.  T.  Bep.  112;  (1892) 

ICh.  896; 
Pike  V.  Fitzgibbon,  44  L.  T.  Bep.  562 ;    17  Ch.  Div. 
454. 

BamWSmitt  replied.  Cur.  adv.  vult. 

May  9. — Chittt,  J. — The  question  is,  whether 
the  sum  of  13802.,  being  the  shiaje  of  Mrs.  Hodson 
under  her  grandfather's  wiU,  is  bound  by  the  . 
settlement  executed  by  her  and  her  intended 
husband  previously  to  their  marriage  in  1879. 
It  represents  her  shai-e  in  the  proceeds  of  sale  of 
realty  directed  by  the  will  to  be  sold  on  the  death 
of  the  tenant  for  life,  but  which  was,  in  fact,  sold 
by  the  tenant  for  life  imder  the  Settled  Land  Acta. 
When  the  settlement  was  executed,  she  was 
entitled  to  a  contingent  reversionary  intei'est  in 
her  share.  She  was  then  a  spinster  and  an  infant 
in  the  twentieth  year  of  her  age.  The  settlement 
was  not  sanctioned  by  the  court  under  the  Infants' 
Settlement  Act.  It  contains  a  covenant  by  her 
and  by  her  husband  so  framed  as  to  include  this 
share,  whether  it  fell  into  possession  during  the 
coverture  or  afterwards.  Her  husband  died  in 
1893,  and  her  share  fell  into  possession  on  the 
death  of  the  tenant  for  life  in  June  of  the  same 
year.  She  is  absolutely  entitled  to  the  1380Z., 
unless  it  is  bound  by  her  covenant  in  the  settle- 
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mmt.  In  June  1880,  shortly  after  she  had  come 
of  a;^,  she  executed  a  deed  relating  to  and  in- 
dorsed on  the  settlement.  In  this  deed  her 
husband  concurred,  and  the  trustees  were  parties 
or  named  as  parties  to  it.  It  I'ecites  that,  the 
settlement  having  been  executed  hj  her  while  an 
infant,  waja  not  binding  on  her,  ajad  the  deed  pro- 
ceeds on  this  footing.  It  shows  that  on  this  foot- 
ing she  was  then  entitled  for  her  separate  use  to 
certain  property  which  the  settlement  had  pur- 
ported to  deal  with  specifically.  In  regard  to  this 
particular  property  she  varied  the  provisions  ajad 
trusts  of  the  settlement,  including  the  trust«  for 
investment.  No  question  arises  as  to  this  pro- 
perty. Subject  to  these  variations  she  expressly 
ratified  the  settlement,  declaring  that  (except  as 
to  the  variations]  the  several  trusts,  covenants, 
^d  provisions  of  the  settlement  should  take 
effect  as  fully  and  effectually  in  the  same  manner 
in  all  respects  as  the  same  would  have  done 
if  she  had  oeen  of  full  age  when  the  settlement 
was  executed.  The  deed  was  not  acknowledged 
by  her  under  the  Tines  and  Recoveries  Act  or 
Malins'  Act.  There  can  be  no  doubt  that  she 
deliberately  intended  to  affirm  the  covenant  in 
question,  and  that  she  did  thereby  solemnly  affirm 
the  covenant,  subject  only  to  the  point  now  raised 
on  her  behalf  that  the  disability  of  coverture  pre- 
cludes a  married  woman  from  affirming  a  covenant 
entered  into  by  her  while  a  spinster  and  an  infant 
by  any  instrument  which  would  not  operate  as  a 
new  msposition  of  pi"operty  by  a  married  woman. 
Put  shortly,  the  objection  is  that  a  married  woman 
is  incapable,  either  with  or  without  the  concur- 
rence of  her  husband,  of  merely  affirming  her 
covenant  made  while  an  infant.  Now  the  hus- 
band was,  of  course,  boimd  by  his  covenant.  Her 
covenant  was  voidable  onl^  and  not  void.    It  was 

Elainly  for  her  benefit.  Li  the  case  of  a  man  the 
iw  is  settled  by  the  decision  of  the  House  of 
Lords  in  Edwards  v.  Carter  (ubi  sup.).  He  is 
bound  by  his  covenant  voidable  on  the  ground  of 
infancy,  unless  he  disaffirms  it  within  a  reasonable 
time  after  he  comes  of  age ;  what  is  a  reasonable 
time  depends  on  the  circumstances  of  the  case. 
If  he  allows  the  reasonable  time  to  elapse  without 
doing  anything  either  affii'ming  or  disaffirming  the 
covenant,  it  stands  as  absolutely  binding  on  nim. 
In  Edwards  v.  Carter  the  covenant  was  a  cove- 
nant to  settle  property,  and,  a  reasonable  time 
having  elapsed,  the  covenantor  and  the  property 
comprised  in  it  were  held  to  be  finally  bound  in 
equity.  This  decision  shows  that  the  affirming, 
either  expressly  or  tacitly,  by  allowing  the  reason- 
able time  to  elapse,  is  not  equivalent  to  entering 
into  a  new  covenant  or  making  a  new  disposition 
of  the  property  comprised  in  the  covenant.  This 
distinction  between  a  new  promise  and  a  ratifica- 
tion after  majority  of  a  promise  made  during 
infancy  was  maintaiiMtd  in  Harris  v.  Wall  (1  Ex. 
122),  where  ratification  was  defined  to  be  any  act 
or  declaration  which  recognises  the  pi-omise  as 
binding,  a  definition  which  was  subsequently 
approved  in  Mawson  v.  Blane  (10  Ex.  206).  These 
authorities  dispose  of  the  objection,  so  far  as 
relates  to  the  point  that  the  affirmance  of  the 
voidable  covenant  is  equivalent  to  a  new  covenant 
or  a  new  disposition ;  but  they  leave  the  point  as 
to  the  disabuity  of  coverture  open  for  considera- 
tion. On  this  point  the  decision  of  Pearson,  J. 
in  Bumaby  v.  EcfuAtahU  Bevertwmary  Interest 
Society  {ubi  sup.)  is  not  immaterial.    There  the 


covenant  for  the  settlement  of  her  other  and 
after-acquired  property  was  entered  inta  by  th» 
lady  during  inunoy  before  her  marriage ;  she  did 
no  act  during  the  coverture  affirming  or  disaffirm- 
ing the  covenant,  and  it  was  held  that  after  her 
death  the  voidable  covenant  could  not  be  avoided, 
and  that  the  property  was  bomtd.  Thus  far, 
then,  there  is  no  distinction  between  the  voidable 
covenant  of  a  woman  afterwards  marrying  and 
that  of  a  man.  The  disability  of  coverture  does 
not  extend  to  a  case  of  equitable  election ;  she 
can  elect  whether  she  will  take  under  or  a^inst 
an  instrument  executed  by  another  person,  and 
she  can  elect  out  of  court :  ( Williams  v.  Baily, 
ubi  sup. ;  Smith  v.  Lueas,  ubi  sup. ;  and  Oreen~ 
hUl  V.  Iforth  British  and  Mercantile  Inewranee 
Company,  ubi  tup.).  The  right  of  election  is 
the  right  to  approoate  or  reprobate,  to  affirm  or 
disaffirm.  It  would  seem  inconsirtient  to  hold 
that  she  can  exercise  her  right  of  choice  in  the 
case  of  an  instrument  executed  by  another,  but 
not  exercise  the  analogous  right  in  reference 
to  a  voidable  instrument  executed  by  herself. 
In  regard  to  her  own  voidable  instrument,  it  is 
unquestionable  that  she  can  repudiate  it — ^that  is, 
disaffirm  it — during  coverture.  If  she  has  capa- 
city to  exercise  her  choice  by  disafOrming,  it 
ought  to  follow,  almost  necessarily,  that  she  can 
exercise  her  choice  by  affirming.  In  my  opinion, 
however,  the  point  is  covered  by  authority.  In 
Barrow  v.  Barrow  (ubi  sup.)  it  was  held  that  a 
married  woman,  by  obtaining  a  decree  for  specific 
performance  of  a  covenant  in  an  aute-nuptial 
settlement,  relating  to  real  estate  of  which  she 
was  tenant  in  tail,  had  elected  so  as  to  bind  in 
equity  her  interest  in  the  real  estate,  and  had 
become  bound  by  her  acte  when  covert  to  carry 
the  whole  of  the  settlement  into  effect.  The  car- 
cnmstajice  that  she  had  obtained  the  decree 
showed  that  she  had  deliberately  acted  and 
affirmed  or  confirmed  (it  matters  not  which  term 
is  used)  the  settlement ;  but  she  had  not  applied 
to  the  court  to  assist  her,  nor  had  the  court 
assisted  her,  in  determining  her  choice.  In  his 
judgment,  Lord  Hatherley  (then  Wood,  T.C.) 
refers  to  fraud,  but  in  a  loose  sense  in  which  it 
would  not  now  be  employed.  It  is  clear  that  the 
married  woman  was  not  guilty  of  any  fraud  in 
the  proper  sense  of  the  term  as  now  understood. 
There  was  no  fraudulent  misrepresentation  or 
concealment  on  her  part.  •  What  she  was  doing, 
when  afterwards  being  discovert  she  sought  to 
disaffirm  the  settlement,  was  to  set  up  her 
coverture  as  a  disability ;  and  if  her  coverture  did 
create  a  disability  in  law  or  in  equity,  a  court  of 
justice  would  not  hold  that  it  was  a  fraud  to  set 
up  a  disability  which  was  allowed  in  law  or  in 
equity.  The  effect  of  the  decision  was  to  negative 
the  disability.  The  principle  of  the  decision  was 
adopted  and  enforced  by  Kay,  J.  in  Wilder  v. 
Pigott  (ubi  svp.).  That  case  is  not  distinguish- 
able from  the  present.  There  the  married  woman 
had  by  deed  elected  to  confirm  a  settlement  made 
by  her  while  an  infant,  and  it  was  held  that  her 
contingent  interest  in  personalty  was  thereby 
bound.  The  circumstance  that  the  deed  had  been 
acknowledged  by  her  was  immaterial,  because 
Malins'  Act  did  not  apply  to  the  interest  in 
question.  The  case,  therefore,  stands  upon  the' 
deliberate  intention  of  the  married  woman, 
expressed  in  writing,  to  recognise  as  binding  <^ 
settlement  which  was  voidable  by  reason  of  aet 
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'mttateji  I  refrain  txom  citing  the  judgmetnt 
because  the  mai^rial  parta  have  recently  been  set 
fnth  and  adopted  hj  Stirling,  J.  in  Greenhill  v. 
The  North  BrUiah  MereantiU  Irisuranee  Oompany 
(itM  tap.).  For  these  reasons  I  hold  that  the  fund 
in  qaeetion  is  boond  by  the  settlement  of  1879. 

Solicitors :  W.  Houghton  and  Bon ;  FarUh  and 
fftejbon. 


May  24  and  25. 

(Before  Nobth,  J.) 

Be  Shaw  ;  Robinson  v.  Shaw,  (a) 

SetOement — Illegal  marriage — IHegitvmate   ehUd 

— ^£n  ventre  sa  mere  at  date  of  settlement. 
Two  pertons  taiihin  the  prohibited  degrees  went 
through  the  ceremony  of  marriage  and  shortly 
aftennarda  executed  a  settlement  whereby  a 
eertain  stun  belonging  to  the  lady  toas  settled 
upon  trust  after  the  death  of  the  survivor  of 
them  for  the  child,  children,  or  other  issue  of  the 
marriage,  or  all  or  any  one  or  more  of  them  as 
the  lady  should  appoint;  and  tn  default  of 
appointment  upon  trust  for  the  child  or  children 
of  the  lady  by  her  husband;  and  in  default  of  a 
diild  or  children  to  take  under  the  last-mentioned 
limitation,  upon  trust  for  the  lady  in  case  she 
ihoidd  survive  her  husband,  which  happened. 
There  were  ten  children,  of  whom  the  eldest,  a 
daughter, , was  bom  within  one  month  after  the 
date  of  the  execution  of  the  settlement.  An 
originating  summons  was  taken  out  by  the 
aecutors  of  the  surviving  trustee  of  the  settle- 
neni  for  the  determination  (inter  alia)  of  the 
{iKtfton  who  were  entitled  to  the  settled  fund. 
mi,  that,  although  the  child  en  ventre  sa  m^re 
at  the  date  of  the  settlement  might  have  taken 
WMler  it  if  apt  words  had  been  used  to  describe 
ier,  such  as  the  ehUd  already  begotten  and  not 
yet  horn,  yet  she  could  not  take  under  the 
limtalion  in  favour  of  the  children  of  the 
Marriage,  or  of  the  child  or  children  of  the  lady 
i«  her  husband,  as  there  was  not,  at  the  date  of 
me  settlement,  any  evidence  of  reputation  of 
paternity  of  the  illegitimate  child  not  then  bom. 
I>  the  year  1843  William  Shaw  (since  deceased) 
»«it  through  the  form  of  marriage  with  Emma 
Bentley  (also  since  deceased),  Emma  Bentley 
being  aunt  bv  half  blood  to  William  Shaw. 

By  a  setUement  dated  19th  April  1844,  and 
expressed  to  be  made  between  Wilfiam  Shaw  and 
Emma  his  wife  of  the  one  part,  and  Bobeit 
Bentley  and  Bentley  Shaw  of  the  other  part,  after 
reciting  that  Emma,  the  wife  of  William  Shaw, 
WM  at  the  time  of  their  intermarriage  entitled  in 
lier  own  right  to  15,000Z.  and  otier  personal 
estate,  which  William  Shaw  had  had  and  received 
with  Emma  his  wife,  and  that,  in  consideration  of 
™ii»g  received'  the  same  and  for  the  purpose 
of  making  some  provision  for  her,  William  Shaw 
wd  agreed  to  pay  15,0002.  to  the  trustees,  to  be 
'■^  tqion  the  trnsts  thereinafter  expressed,  and 
|Mt  he  had  paid  the  said  sum  to  Qxe  trustees ; 
'tn»  declared  that  the  trustees  should  hold  the 
nid  smn  npon  tmst  to  invest  the  same  as  therein 
nentaoned,  and  that  they  should  stand  possessed 
« the  investmants  upon  trust  to  pay  the  income 
wereof  during  tibe  life  of  Emma  Shaw  to  such 
Peiwa  as  elm  should  appoint,  and  in  de&ult  to 

(•)  Btpotted  bjr  J.  Tbdstb^ji,  Eiq.,  BarriiiMF«t-I«w. 


Emma  Shaw  for  her  separate  use  apart  from 
William  Shaw  her  husband  or  any  future  hus- 
band, and  without  power  of  anticipation,  and  after 
her  death  upon  trust  to  permit  William  Shaw 
and  his  assigns  during  Ms  life  to  receive  the. 
income,  and  after  the  death  of  the  survivor  of 
William  Shaw  and  Emma  his  wife  as  to  the. 
trust  funds  and  the  income  thereof, 

Upon  trngt  for  the  ohild,  children,  gTandohild,  grand- 
ehildren,  or  other  iasne,  or  all  or  any  one  or  more  of  the 
ohildien,  |;randohildren,  or  other  iasne  of  the  said  marriag« 
of  the  said  Willuim  Shaw  and  Emma  his  wife  (snoh 
iaane  to  be  bom  daring  the  lives  of  the  sud  William 
Sb&w  and  Emma  his  wife,  or  the  life  of  the  snrvivor  of 
them)  in  such  manner  and  form,  and  if  more  than  one  in 
anch  parts,  shares,  and  proportians,  and  with  snch  limita- 
tions over  as  the  said  Emma  Shaw,  at  any  time  or 
times,  and  from  time  to  time  dnrin;  her  life,  by  any 
deed  or  deeds,  instrnment  or  instmments,  in  writing,  to 
be  sealed  or  delivered  by  her  in  the  presence  of,  and 
attested  by,  two  or  more  credible  witnesses,  with,  or  with- 
oat  power  of  revocation  and  new  appointment  (snoh  new 
appointment  to  be  in  favour  of  some  one  or  more  of  the 
objects  of  this  present  provision)  or  by  her  last  will  and 
testament  in  writing,  or  any  codicil  or  codicils  there- 
to, to  be  by  her  respectively  dnly  exeonted  and  attested, 
ahi^  direet  and  app<nnt. 

And  in  default  of  appointment  upon  trust  for  the 
child  or  children  of  Emma  Shaw  by  William. 
Shaw,  her  husband,  as  therein  mentioned.  And  in. 
case  there  should  not  be  any  children  "  of  the  said 
marriage"  of  William  Shaw  and  Emma  his  wife, 
who,  being  a  son  should  attain  twenty-one  and  leave 
issue  living  at  his  death,  or  being  a  daughter 
should  attain  that  age,  or  be  married  under  that 
age  with  such  consent  as  therein  mentioned,  or  who 
snonld  leave  lawful  issue  her  surviving,  to  pay  and' 
assign  the  last-mentioned  parts  or  shares  (mean- 
ing the  parts  or  shares  to  oe  taken  by  the  said 
children  and  their  issue  in  default  of  appointment) 
and  premises  thereby  settled,  or  the  unapplied  or 
unappointed  part  thereof,  unto  Emma  Shaw,  her 
executors,  administrator,  and  assigns,  in  case  she 
should  survive  the  said  William  Shaw  (which 
happened). 

There  was  issue  of  William  Shaw  and  Emma 
Shaw  ten  children  and  no  more,  of  whom  the 
eldest,  a  daughter,  was  bom  on  the  3rd  May  1844. 

William  Shaw  made  his  will,  dated  the  29th 
July  1880,  and  thereby  gave  to  his  "dear  wife,  or 
reputed  wife,  Emma  Shaw,  otherwise  Bentley,"  all 
his  real  and  personal  estate,  and  appointed  her 
his  executrix.  The  testator  died  on  the  18th  Aug. 
1880  and  his  will  was  proved  in  the  Manchester 
Probate  B«gistry,  by  Emma  Shaw,  on  the  20th 
Nov.  1880. 

Emma  Shaw  made  her  will,  dated  the  14th 
Jan.  1892,  and  thereby  appointed  executors  and 
trustees  thereof,  and  after  giving  certain  legacies, 
devised  and  bequeathed  all  the  residue  of  her  real 
and  personal  estate  and  effects,  including  her 
properties  in  Botherham  and  district  and  at 
Harrogate  (and  rite  tberebv  exercised  any  power 
of  appointment  she  might  have  under  the  settle- 
ment made  after  her  marriage  with  her  late 
husband,  William  Shaw),  unto  and  to  the  use  of 
her  trustees,  upon  trust  to  call  in  and  convert  into 
money  the  same,  and  out  of  the  net  proceeds 
thei-eof  to  pay  her  funeral  and  testamentary 
expenses  and  debts,  and  the  pecuniary  legacies 
(other  than  certain  legacies  therein  mentioned,- 
and  certain  legacy. duty),  and  as  to  the  res^lue 
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thereof,  upon  trust  to  invest  the  same  as  therein 
mentioned,  and  to  stand  possessed  of  such  invest- 
ments and  the  income  thereof  upon  trust  for 
her  children  and  grrandchild,  therein  named,  in 
equal  shares,  subject  nevertheless,  as  to  the  shares 
of  her  daughters,  to  the  trusts  thereinafter  declared 
concerning  the  same,  being  trusts  for  the  settle- 
ment of  the  daughters'  shares. 

Emma  Shaw  died  on  the  23rd  May  1892,  and 
her  will  was  proved  on  the  24th  Sept.  1892,  in  the 
Principal  Probate  Registry,  by  the  executors 
therein  named. 

This  was  an  originating  summons,  taken  out  by 
the  executors  of  the  surviving  trustee  of  the 
settlement  of  the  19th  April  18*i,  the  defendants 
being  the  executors  and  trustees  of  the  will  of 
Emma  Shaw,  her  surviving  children  and  grand- 
children, and  the  husband  of  her  eldest  daughter, 
for  the  determination  {inter  alia)  of  the  question 
to  whom  in  the  events  that  had  happened  the 
fund  comprised  in  the  settlement  belonged. 

Strickland,  for  the  plaintiffs,  stated  the  facts. 

Vtrnon  B.  Smith  for  the  eldest  daughter,  bom 
shortly  after  the  date  of  the  settlement,  and  her 
husband. — The  eldest  daughter  takes  the  whole 
of  the  settled  fund,  as  she  was  en  ventre  sa  mire 
at  the  date  of  the  settlement.  The  marriage 
between  her  parents  was  illegal,  and  although  a 
settlement  on  future  ille^timate  children  is  void 
as  contrary  to  public  policy,  yet  a  settlement  on 
an  illegitimate  child  already  begotten  is  valid. 
He  referred  to 

OccUfton  T.  FuUalove,  29  L.  T.  Rep.  785  ;  L.  Rep. 
9  Ch.  147. 
[North,  J. — In  that  case  the  illegitimate  child 
was  bom  and  acknowledged  by  the  testator  as  his 
child,  before  the  will  came  into  operation  at  his 
death.]  The  daughter  in  the  present  case  was 
always  recognised  by  the  parents  as  their  child. 
The  parents  knew  when  they  made  the  settlement 
that  it  was  impossible  that  they  could  have  a 
legitimate  child,  as  their  marriage  was  not  legal. 
[North,  J. — The  test  of  reputation  was  furnished 
at  the  death  of  the  testator  when  the  will  took 
effect.  Hera  there  was  no  evidence  of  reputation 
at  the  date  of  the  settlement  respecting  the 
daughter  who  was  then  unborn.]    He  referred  to 

Gordon  v.  Oordon,  1  Mar.  141 ; 

R»   Horner;  EagUlon  v.  Eonier,    58   L.   T.  B«p. 
103;  37  Ch.  Div.  695 ; 

Pratt  V.  Jlathew,  22  Beav.  328  ; 

Re  BoUon;  Brown  v.  Brown,  54  L.  T.  B?p.  39G; 
31  Ch.  Div.  542. 
I  claim  the  whole  of  the  settled  fund,  as  the  other 
children  cannot  take.  [North,  J. — You  do  not 
form  the  whole  class,  but  are  only  one  of  the 
class  of  illegitimate  children  mentioned  in  the 
settlement.] 

FeUowet,  for  the  nine  younger  children,  admitted 
that  they  could  not  take  under  the  settlement. 

Christopher  Jameg,  for  the  other  defendants, 
was  not  called  on. 

North,  J. — ^The  intercourse  between  William 
Shaw  and  Emma  Bentley  commenced  in  1843. 
They  went  through  the  form  of  marriage,  but 
their  circumstances  were  such  that  they  could  not 
be  lawfully  married  and  have  legitimate  issue. 
The  settlement  ther  made,  with  the  intention  of 
benefiting  their  cnildren,  is  dated  19th  April 
1844.     Tne  first  child  was  bom  on  the  3rd  May 


1844;  the  next  was  bom  more  than  nine  months 
after  the  date  of  the  settlement,  and  eight  others 
were  bom  subsequently.  The  husband  died  in 
1880  and  the  wife  m  1892.  The  question  is,  whether 
the  first  child  takes  the  whole  of  the  settled  fund 
and  the  other  nine  children  take  nothing.  It  is 
oonoeded  that,  according  to  law,  the  other  nine 
take  nothing  under  the  settlement,  as  a  settlement 
on  unbegotten  illegitimate  chOdren  is  void  at  law 
as  being  contrarv  to  public  policy.  The  case  is 
different  if  a  settlement  is  made  on  an  illegitimate 
child  alive  at  the  date  of  the  settlement.  The 
limitations  of  the  settlement  are :  [his  Liordship 
read  the  provisions  set  out  above  and  continued  H 
The  phrase  "  children  of  the  said  marriage  "  is  used 
several  times.  There  is  no  doubt  the  provisions 
were  intended  to  apply  to  all  such  illegitimate 
children  as  might  be  lx)m.  It  was  not  the  inten- 
tion that  they  should  only  apply  to  one  bom 
shortly  afterwards.  It  is  said  tnat  the  legal  effect 
of  the  settlement  is  to  give  the  whole  of  the  settled 
property  to  one  child.  In  my  opinion,  that  is  not 
the  legal  effect  of  it.  No  doubt  the  first  child  was 
in  e»»e,  in  whose  favour  a  settlement  might  have 
been  made,  and  if  apt  words  had  been  used  in  the 
settlement,  such  as  "the  child  already  begotten 
and  not  yet  bom,"  the  first  child  might  have 
taken  under  it.  But  no  such  words  were  used.  I 
do  not  find  in  -the  settlement  any  description 
indicating  the  first  child  as  a  person  to  take 
thereimder,  other  than  as  one  of  a  cla^s  of  future 
illegitimate  children  for  whom  such  a  provision, 
cannot  be  made.  It  is  said  that  the  word  "  child"  in 
the  settlement  means  the  reputed  child  of  William 
Shaw  and  Emma  Bentley,  and  that  the  first  child 
takes  thereunder  as  being  such  child  by  reputa- 
tion. But  that  is  not  enough,  as  we  are  dealing 
with  a  deed  and  not  with  a  will.  A  will  takes 
effect  at  the  death  of  the  testator,  when  there  may 
be  evidence  that  a  child,  unborn  at  the  date  of  the 
will,  who  is  living  at  the  testator's  death,  is  the 
reputed  child  of  tne  testator.  But  the  settlement 
took  effect  at  the  date  of  its  execution,  when  the 
first  child  was  not  bom,  and  reputation  cannot 
identify  a  child  not  already  bom  at  the  time  the 
settlement  was  made.  I  cannot  apply  the  reputa- 
tion of  being  a  child  of  a  particular  person  to 
a  natural  child  not  already  bom.  That  being  so, 
the  lady  does  not  take  under  the  settlement.  [His 
Lordship  made  a  declaration  that  the  settlement 
formed  part  of  the  personal  estate  of  Emma 
Bentley.] 

Solicitoi-s:  J.  B.  Gole,  for  Oxley  and  Coward, 
Rothei-ham ;  Slibbard,  Gibson,  and  Co.,  for  C.  S. 
Booth,  Ashton-nnder-Lyne. 


April  7,  21,  and  24. 
(Before  North,  J.)  ] 

Be  Fbape  ;  Ex  parte  Pebrett.  (a) 
Costs — Taxation— Agreement — Scale  fee — Freeittf 
property  sold  from  charges  before  conveyance — 

Metainei Admission     of    retainer  —  General      | 

Order  under  Solicitors'  Bemun«ration  Aei  1881  j 
(44  *  45  Vict.  c.  44),  rr.  2  (a),  3,  4,  and  schtd.  1,  \ 
part  1. 
A  solicitor  retained  a  sum  of  money  for  costs  t* 
pursuance  of  an  agreem,ent  with  hie  client  under 
the  Solicitors'  Bemuneration  Act  1881,  and  tie 

(a)  Reported  by  J.  THrsTKAV,  Saq,,  BuTiater-«t-La«. 
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client  received  the  balance  of  thepurehaee  money 
of  the  property  eold  by  him,  and  obtained  an 
order  for  delivery  ^  the  eolicitor  of  a  bill  of 
hit  emi*.  The  toiieitor  delivered  ten  bills  of  hie 
eoits,  amounting  altogether  to  a  turn  considerably 
larger  than  that  retained  by  him.  The  client 
tiien  obtained  an  order  for  taxation  of  the  ten 
bUle,  vnthout  reserving  any  right  to  dispute  the 
retainer  of  the  solicitor  as  to  any  of  the  biUs. 
The  tolieiior  appealed  from  the  order  for  taxation 
and  the  Court  of  Appeal  affirmed  that  order  so 
that  the  taxing  matter  might  certify  whether  the 
agreement  teas  fair  and  reasonable.  The  taxing 
master,  by  taxation  reduced  the  anxmnt  of  the 
bUls  to  a  sum  less  than  the  sum  retained  by  the 
tolieiior  under  the  agreement,  but  certified  thai 
the  agreement  was  fair  and  reasonable.  In  taxing 
the  bills  the  taxing  master  allowed  the  costs  of  a 
reconveyance  by  a  mortgagee  to  the  vendor  pre- 
vunuly  to  the  execution  of  the  conveyance  to  the 
purchaser,  of  a  power  of  attorney  given  by  a 
person  abroad  who  concurred  in  the  conveyance, 
and  of  a  deed  of  confirmation  by  the  vendor,  at 
weU  as  the  scale  fee  for  the  conveyance;  and 
also  allowed  the  charges  in  one  of  the  htUt  with 
respect  to  which  the  client  disputed  the  retainer 
of  the  solicitor.  On  a  summons  for  a  review  of 
the  taxation : 
Held,  that  the  taxing  master  was  not  unreasonable 
m  allounng  the  costs  of  deeds  freeing  the  property 
uMfrom  the  charges  upon  tt,  in  additton  %o  the 
Male  fee  for  the  conveyance ;  and  that  the  client, 
iy  obtaining  an  order  to  tax  the  ten  bills  without 
raerving  any  right  to  dispute  the  retainer  of  the 
teUeitor  as  to  any  of  the  biUt,  had  culmitted 
retainer  et»  to  each  of  the  bills. 

On  the  24th  Feb.  1892,  H.  D.  Fra^  who  had 
acted  as  eolicitor  for  Frederick  Perrett  m  obtaining 
luiTances  on  mortgages  of  certain  property,  and 
afterwards  in  selling^  the  property,  paid  to 
Pi«derick  Perrett,  at  bis  request,  the  balance  of  the 
purchase  money,  upon  his  signing  a  document 
called  a  "  Statement  of  account  and  agreement," 
from  which  it  appeared,  as  the  fact  was,  that 
H.  D.  Frape  had  retained  the  sum  of  802.  as  the 
agreed  amount  of  his  costs,  since  there  had  not 
been  time  to  make  out  detailed  bills  of  the  costs 
doe  to  him. 

On  the  5th  May  1892,  on  the  application  of 
Frederick  Perrett,  dated  the  25th  April  1892,  an 
order  was  made  by  consent  for  the  delivery  by 
H.  D.  Frape  of  bills  of  the  costs,  who  in  pursuance 
of  that  order,  delivered  to  Frederick  Perrett  ten 
Ulls  of  costs  amounting  altogether  to  1402.  7«.  6d. 

On  the  12th  July  1892  Frederick  Perrett  took 
oat  a  summons  for  taxation  of  the  ten  bills, 
and  an  order  for  taxation  was  made  by 
North,  J.  on  the  13th  Jan.  1893  (Be  H.  D.  Frape, 
68  L.  T.  "Bjeo.  47),  which  order  was  varied  oy 
the  Court  of  Appeal  by  adding  a  direction  that 
the  taxing  master  was  to  certafr  whether  the 
agreement  was  fair  and  reasonable :  (Be  H.  D. 
Frape,  68  L.  T.  Rep.  558 ;  (1893)  2  Oh.  284.) 

On  the  taxation  of  the  ten  bills,  the  amount  of 
1402.  7i.  M.  was  reduced  to  652.  19«.  lOd.,  with  a 
ram  of  62. 15*.  in  addition,  which  was  admitted  to 
be  due  to  H.  D.  Fiape.  And  the  taxing  master 
certified  that  the  agreement  to  fix  the  costs  at  802. 
*u  fair  and  reasonable. 

.^0  questions  (inter  alia)  arose  upon  the  taxa- 
tion.   First,  it  appeared  that,  in  carrying  out  and 


completing  the  sale  of  land  subject  to  a  mortgage, 
the  method  adopted  was  first  to  obtain  a  recon- 
veyance from  the  mortgagee,  and  then  to  execute 
a  conveyance  to  the  purchaser.  This  necessi- 
tated two  distinct  deeds,  and  tlie  solicitor  charged 
the  costs  of  the  reconveyance  in  addition  to 
the  scale  fee  for  the  conveyance  to  the  pur- 
chaser. To  this  it  was  objected  that  the  scale 
fee  coveted  the  mortgagee's  reconveyance  and  the 
conveyance  to  the  purchaser,  whicn  might  have 
been  canied  out  by  one  deed,  to  which  t^e  mort- 
gagee and  the  vendor  might  have  been  parties, 
and  in  that  case  the  solicitor  would  have  been 
entitled  onlv  to  the  scale  fee  for  the  conveyance, 
with  an  additional  22.  for  i  he  mortgagee.  Besides 
this,  a  power  of  attorney  was  obtaioed  from  a 
person  in  America,  who  concurred  in  the  con- 
veyance; and  it  was  objected  that  the  scale 
fee  for  the  conveyance  covered  the  costs  of 
the  power  of  attorney  also.  The  taxing 
master,  however,  allowed  costs  in  resjject  of  the 
mortgagee's  reconveyance  and  the  power  of 
attorney,  in  addition  to  the  scale  fee  for  the 
conveyance.  There  was  also  a  deed  of  confii-ma- 
tion,  the  charge  for  which  it  was  contended  ought 
also  to  be  covered  br  the  scale  fee  for  the  con- 
veyanoe,  but  for  whion  the  taxing  master  allowed 
certain  costs. 

The  second  question  was  raised  in  re8x>ect  of 
biU  No.  2,  which  referred  to  one  transaction,  and 
was  made  up  of  two  items  only,  as  to  the  whole  of 
which  bill  Perrett  disputed  the  retainer  of  H.  B. 
Frape.  The  taxing  master,  however,  cei-tified 
that  the  work  charged  for  was  done,  and  that  the 
charges  were  correct ;  but  that  Mr.  Perrett  did  not 
know  of,  and  had  not  authorised,  what  had  been 
done. 

This  was  a  summons,  on  behalf  of  Frederick 
Perrett,  for  a  review  of  the  taxation  by  way  of 
appeal  from  the  ruling  of  the  taxing  master  on 
these  two  queetions. 

As  to  the  first  question, 

T.  L.  Wilkinson  for  the  summons. — ^A  vendor'* 
solicitor,  in  carrying  out  a  sale  of  property  subject 
to  a  mortgage,  is  not  entitled  first  to  obtain  a 
reconveyance  from  the  mortgagee  to  the  vendor 
and  to  charge  for  that,  and  then  to  charge  the  scale 
fee  for  the  conveyance.  If  this  wei'e  allowed,  a 
solicitor,  in  a  case  where  the  property  sold  was 
subject  to  several  mortgages,  might  get  a  separate 
reconveyance  of  each  incumbrance  and  charge  for 
each  reconveyance,  and  then,  when  the  title  was 
clear,  charge  the  full  scale  fee  for  the  conveyance 
to  the  purchaser.  In  this  case  the  mortgagee 
ought  to  have  joined  with  the  vendor  in  the  con- 
vevance,  and  the  solicitor  is  only  entitled  to  the 
full  scale  fee  for  the  conveyance  and  to  an  addi- 
tional 22.  for  each  party  joining  in  the  conveyance 
after  the  first.  The  s<»le  fee  for  the  conveyance 
also  covers  the  power  of  attorney,  and  the  deed 
of  confirmation  which  was  unnecessary.  He 
referred  to 

General  Order  made  in  pnratumoe  of  the  Solicitors" 
Bemuneration  Act,  1881,  2  (a) ; 

Schedule  I.,  Part  I.  of  the  Qeneral  Order ; 

Bulee  3  and  4  of  the  General  Order  ; 

Be  Robeon,  63  L.  T.  Bep.  372 ;  45  Ch.Div.  71 ; 

Re  Erminuel  and  Bimmonds,  55  L.  T.  Eep.  79 ;  33 
Ch.  Div.  40  J 

Parker  v.  Blenkhorn,  59  L.  T.  Eep.  906 ;  14  App. 
Cm.  1. 
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.  €.  J.  Peife.  for  H.  D.  Fiape.— The  aala  was  car< 

lied  oat  by  aeveral  deads,  acoording  to  the  wishes 
of  the  parties.  I  submit  that  the  certificate  of  the 
taxing  master,  who  has  reported  the  ^^reement  to 
be  fair  and  reasonable,  onght  not  to  be  challenged 
in  this  way.  The  application  should  be  to  set 
aside  the  finding  that  the  agreement  is  fair  and 
reasonable.  With  respect  to  the  first  question 
raised  by  this  summons,  the  clearing  of  tne  title 
by  the  deeds  in  question  does  not  come  within  the 
scale  fee  "for  deducing  title  and  perusing  and 
completing  conveyance.  The  taxing  master  is 
right  in  treating  these  deeds  as  outside  the  scale 
fee.    He  referred  to 

Be  Puro»W,  27  L.  Bep.  Ir.  Ch.  375  ; 

R«  Emanuel  and  Bimmondg  (ubt  <up.) ; 

Savery  y.  Enfield  Local  Board,  68  L.  T.  Bep.  722; 
(1893)  App.  Cu.  218. 

T.  L.  Wilkinson  replied. 

North,  J. — I  am  not  going  to  decide  whether  the 
decision  in  EePurceZZ  [vM  aup.)o\ight  to  be  adopted 
in  this  country,  a  matter  which  would  require 
further  examination  into  the  caae  and  further 
consideration.  But  I  have  to  decide  whether  the 
agreement  between  the  solicitor  and  client  is  fair 
and  reasonable  or  not.  For  the  purpose  of 
deciding  that  it  was  necessary  that  the  Dills  of 
costs  should  be  taxed,  and  this  has  been  done.  It 
is  objected,  that  this  summons  is  not  a  proper 
mode  of  questioning  the  finding  of  the  taxmg 
master ;  but  I  am  unable  to  see  how  the  amount 
aUowed  by  the  taxing  master  can  be  attacked 
except  by  getting  at  the  items  which  go  to  make 
up  that  amount.  The  taxation  is  not  the  end, 
but  only  the  means  of  finding  out  whether  the 
agreement  is  reasonable  or  not.  Haying  regard 
to  the  case  of  Be  Purcell  (ubi  tup.)  T  cannot  say 
that  the  taxing  master  was  wrong  in  allowing  the 
items  objected  to.  Then,  as  regards  the  costs  of 
the  power  of  attorney,  the  concurrence  in  the  con- 
veyance of  a  person  m  America  was  obtained,  and 
the  question  whether  the  power  of  attorney  was 
the  proper  way  of  obtaining  such  concurrence  or 
not  was  considered  by  the  tuing  master  when  he 
allowed  the  items  in  respect  of  it ;  and  since  the 
taxing  master  has  allowed  those  items  it  cannot 
be  said  that  the  concurrence  was  obtained  in  an 
unreasonable  way.  Then,  as  to  whether  the  power 
of  attorney  and  the  deed  of  confii-mation  ought 
to  have  been  charged  for  in  addition  to  the  scale 
fee  for  the  conveyance  or  not,  I  see  no  reason  to 
differ  from  the  decision  of  the  taxing  master.  As 
regards  these  charge?,  therefore,  I  must  dismiss 
the  summons. 

As  to  the  second  question, 

T.  L.  Wilkinson  for  the  summons. — The  client 
is  entitled  to  dispute  the  retainer  as  to  bill  No.  2, 
although  he  obtained  an  order  for  taxation  of  the 
ten  bills.  The  costs  might  have  been  included  in  one 
bill,  and  in  that  case  the  client  would  have  had  a 
right  to  dispute  the  retainer  as  to  the  two  items 
which  make  up  bill  No.  2.  Why  should  the  client 
be  deprived  of  this  right  because  the  solicitor 
has  chosen  to  make  up  the  costs  in  ten  bills  f  The 
client  may  object  to  every  item  in  a  bill  where 
the  solicitor  has  obtained  the  common  order  to  tax 
the  bill.    He  referred  to 

Re  Herbert.  56  L.  T.  Bep.  522  ;  34  Ch.  Div.  504 ; 
.      Re  Janet,  57  L.  T.  Bap.  26 ;  36  CSi.  Div.  105. 

C.  /.  PeUe  for  H.  D.  Prape.— The  items  which 


make  up  bill  No.  2  are  properly  placed  m  a 
separate  bill.  The  client  has  admitted  retainer  as 
to  that  bill,  and  cannot  now  dispute  it.  The  deci- 
sions in  Re  Herbert  (vbi  sttp.)  and  Be  Jones  (ubi 
•up.)  are  in  my  favour. 

NoBTH,  J. — In  my  opinion  the  decision  of  the 
taxing  master  is  right.  Mr.  Ferrett  employed  Mr. 
Fiape  as  his  solicitor  for  several  Tears,  and,  after 
signing  the  agreement  which  has  been  referred  to, 
applied  for  an  order  that  Mr.  Frape  should  deUver 
his  bills  of  costs.  Mr.  Frape  delivered  ten  Inlls  of 
costs,  and,  as  to  bill  No.  2,  it  is  not  disputed  tilat 
it  relates  to  a  separate  and  distinct  transaction. 
After  Mr.  Frape  had  delivered  the  ten  Ulls  Mr. 
Ferrett  accepted  the  situation,  and  appUed  that 
the  taxing  master  might  be  ordered  to  certify  the 
proper  charges  and  disbursements  contained  in 
bills  ten  in  number.  If  each  of  those  bills  had 
stood  alone,  Mr.  Ferrett  could  not  have  applied 
without  admitting  retainer,  and  when  he  applied 
to  tax  ten  bills  he  admitted  retainer  as  to  each,  as 
he  did  not  reserve  the  right  to  dispute  the  retainer 
as  to  any  one  bill.  When  this  case  first  came 
before  me  I  made  an  order  for  taxation  of  the  ten 
bills,  but  held  that  the  words  "  by  agreed  oonts  " 
did  not  constitute  an  agreement  within  the 
Solicitors,  Remuneration  Act  1881.  The  Co<irt 
of  Appeal  afBrmed  the  order  for  taxation,  bat 
held  that  there  was  an  agreement  within  the 
Solicitors'  Remuneration  Act  1881,  and  referred 
the  case  to  the  taxing  master  to  certify  whether 
the  agreement  vras  fair  and  reasonable  or  not. 
As  regards  biU  No.  2  the  taxing  master  has  found 
that  the  work  charged  for  was  done,  and  that  the 
charge  are  correct;  but  that  Mr.  Ferrett  did  not 
know  of  or  authorise  what  has  been  done.  But  it 
was  not  then  open  to  Mr.  Ferrett  to  ^spate 
retainer  as  regards  that  particular  bill  which  is 
not  part  of  one  transaction,  but  a  bill  for  a 
separate  isolated  transaction  which  Mr.  Ferrett 
has  applied  to  have  taxed.  The  taxing  master 
might  have  found  that,  as  regards  bill  No.  2,  there 
had  been  no  retainer,  but  he  has  not  done  so.  I 
think  the  taxing  master  is  right,  and  I  must 
dismiss  the  summons  with  costs. 

Solicitors  :  Atkinson  and  Dresser,  for  Trevor 
PoZIard  and  Co.,  Brighton ;  Fenn  and  Woodcock, 
for  H.  D.  Frape,  Brighton. 


April  24,  25,  and  June  9. 

(Before  Roueb,  J.) 

The  Fobtsea  Island  Buildinq  Society  v. 

Babclat.  (a) 

Building  society — First  mortgage — Postponement 
of  security — Borrouiing  powers — Ultra  vires. 

According  to  the  rules  of  a  building  society,  wkiek 
had  exhausted  its  borrowing  powers,  no  property 
was  to  be  deemed  a  sufficient  security  for  advances 
which  should  be  subject  to  previous  mortgage 
otherwise  than  to  the  society ;  but  the  directors 
were  empowered  to  release  a  portion  of  a  mort- 
gaged estate,  if  satisfied  that  the  remainder  VMS 
sufficient.  A  sum  considerably  in  excess  of  600(W. 
had  been  previously  advanced  by  the  society  to 
H.,  one  of  its  members,  upon  mortgage  of  various 
houses.  '  The  directors  were  in  need  of  money, 
and  in  pursuance  of  an  arrangement,  which  was 

(a)  Beported  by  O.  Hacas,  Eaq.,  BuTli«er«l-I«w. 
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carried  <m(  by  a  mortgage  deed  of  the  \st  Bee. 
1881,  B.  mortgaged  the  same  houses  to  a  life 
imturanee  eompamy  for  60002.,  the  building 
society  joining  in  the  deed  to  release  and  postpone 
H*  security,  so  thai  the  life  vnsurance  compamf 
had  a  first  eharge.  The  60002.  was  paid  to  EL, 
who  immediately  handed  it  to  the  building 
society  in  reduetton  of  his  debt,  the  balance  of 
the  debt  being  thus  secured  by  a  second  mortgage 
cf  the  property.  All  the  costs  of  this  transaction 
werepcudby  the  building  society. 

Upon  me  eodety  going  into  liquidation,  this  trans- 
action tMM  impeached : 

Held,  theU  the  mortgage  of  the  Isi  Dee.  1891  was 
Tiltx&  vires,  and  not  binding  upon  the  soeieiy, 
inasmuch  as  it  was  not  withtn  either  the  express 
or  implied  powers  of  the  directors  to  enter  into 
such  a  transaction,  nor  could  it  be  upheld  as  a 
realisation  of  their  security  as  mortgagees. 

The  Portsea  Island  Bailding  Society  was  in  liqui- 
dfttdon,  and  the  two  liquidatora,  William  Edmonds 
and  William  Frederick  James  Hant,  were  joined 
as  plaintifFs.  The  defendants  were  Charles 
Barclayj  Sir  George  Henry  Chambers,  and  John 
Hampton  Hale  (the  trustees  of  the  Imperial  Life 
Ineannce  Company),  and  Charles  WiUiam  House, 
William  Liowe,  and  Robert  Lowe. 

The  plaintiff  society  was  incorporated  under 
the  Bnilding  Societies  Act  1874,  on  the  20th  Sept. 
1876.  Under  the  roles  of  the  society  it  was  pro- 
vided by  rule  1,  that  the  objects  of  the  society  were 
to  raise  a  fund  by  the  subscriptions  of  its  members 
for  making  adrances  to  mem  oers  out  of  the  funds 
of  the  society,  upon  the  security  of  freehold, 
cq>yhold,     or    leasehold    property   by   way   of 


Bme  8  provided  that  the  directors  should  have 
power  to  borrow  from  any  person  any  sum  (not 
exceeding  two-thirds  of  the  snm  then  due  on 
mort^a^  to  the  society  from  its  members),  for 
the  purpose  of  enabling  the  society  to  make 
advances  to  its  members. 

Role  11  related  to  security  for  advances,  and 
contained  a  provision  that  in  no  case  should  any 
property  be  deemed  a  sufficient  security  for 
moneys  to  be  advanced  by  the  society  which 
shoold  be  subject  to  previous  mortgage  otherwise 
than  to  the  society.  The  directora  were  also 
empowered,  by  the  same  rule,  from  time  to  time, 
to  accept  any  other  security,  in  manner  therein- 
before mentioned,  in  place  of  any  existing  security, 
or  to  direct  the  release  of  any  portion  of  any 
mortgaged  estate,  if  they  should  be  satisfied  that 
the  remainder  would  be  a  sufficient  security. 

By  an  indenture  of  mortgage  dated  the  16th 
Feb.  1883,  made  between  the  defendant,  Charles 
William  House,  and  the  plaintiff  society,  House 
gnnted  to  the  society  the  hereditaments  com- 
prised in  the  schedule  thereto,  by  way  of  mortgage, 
to  secure  the  repayment  of  8250/.,  and  by  vaiious 
other  indentures  further  charges  were  made  upon 
theaaid  hereditaments,  amounting  in  the  aggregate 
to  11,OOOL  with  interest. 

By  other  indentures  made  on  the  1st  Dec.  1891, 
between  t^e  defendants,  William  Low  and  Robert 
l^w,  various  hereditaments  comprised  in  schedules 
totiiesaid  indentures,  were  granted  to  the  plaintiff 
KK^ety  to  secure  various  sums,  with  interest  and 
other  paymente. 

la  So^t.  1891  the  directors  of  the  plaintiff 
Mde^  usoovered  that  the  borrowing  powers  of 


the  society  had  been  greatly  exceeded.  They, 
required  financial  assistance,  and  the  Imperial 
Life  Insurance  Company  were  approached.  An 
arrangement  was  come  to,  which  resulted  in  the 
deed  next  stated.  By  this  indenture,  which  was 
dated  the  1st  Dec.  1891,  and  made  between  C.  W. 
House  of  the  first  part,  the  plaintiff  society  of  the 
second  part,  Wimam  Besant,  George  Maurice 
Beck,  and  William  Charles  Redward  (the  trustees 
of  the  Building  Socie^)  of  the  third  pai-t,  and  the 
defendants,  Charles  Barclay,  Sir  George  Henry 
Chambers,  and  John  Hampton  Hale,  of  the 
fourth  part,  after  reciting  that  the  defendante 
Barclay,  Chambers,  and  ^miie  had  agreed  at  the 
request  of  the  plaintiff  society,  and  of  the  de- 
fendant House,  to  lend  House  60(K){.,  and  that  the 
plaintiff  society  had  agreed  to  postpone  the 
society's  mortgages  therein  described  to  the 
security  intended  to  be  effected,  the  plaintiff 
society  purported,  at  the  request  of  Honse,  to 
grant  and  convey,  and  Honse  to  convey  and 
confirm  to  Barclay,  Chambers,  and  Hale,  the 
hereditamente  comprised  in  a  schedule  thereunder 
written,  being  those  comprised  in  the  indenture  of 
the  16th  Feb.  1883,  freed  from  the  plaintiff 
society's  mortgages,  to  secure  60002.,  with  mterest 
at  62.  per  cent.  By  a  memorandum  of  the  same 
1st  Dec.  1891,  the  plaintiff  society  deposited  with 
Barclay,  Chambers,  and  Hale  the  deeds  therein 
mentioned,  as  collateral  security  for  the  loan  of 
60002.  At  a  meeting  of  the  directors  of  the 
society,  held  on  the  same  1st  Dec.  1891,  the  seal 
of  the  society  was  affixed  to  this  deed.  The 
solicitor  of  the  society  was  also  directed  to 
negotiate  for  a  further  loan  of  25002.  from  the 
Imperial  Company. 

By  an  indentui-e  dated  the  12th  Dec.  1891, 
made  between  the  defendant,  WiUiam  Lowe,  of  the 
first  part,  the  defendant,  Robert  Lowe,  of  the' 
second  part;,  the  plaintiff  society  of  the  third  part, 
and  the  defendants,  Barclay,  Chambers,  and  Hale, 
of  the  fourth  pai-t,  after  reciting  the  agreement  for 
a  loan  of  25002.,  and  that  the  plaintiff  society  had 
agreed  to  postpone  their  mortgages  upon  the 
property  therein  mentioned,  to  the  security  in- 
tended to  be  thereby  made,  the  plaintiff  society, 
at  the  requests  of  the  defendants,  WiUiam  and 
Robert  Lowe,  conveyed,  and  William  and  Robert- 
Lowe  conveyed  and  confirmed  to  the  defendante, 
Barclay,  Cliambers,  and  Hale,  the  hereditamente- 
comprised  in  the  schedule  thereunder  mentioned, 
to  secure  the  sum  of  25002.  with  interest  at  62.  per 
cent.  The  coste  of  these  transactions  with  House 
and  the  Lowes  were  borne  by  the  plaintiff  society. 
At  a  meeting  of  ihe  directors  of  the  society  on  the 
same  12th  Dec.  1891,  they  authorised  tus  post- 
ponement of  Lowe's  mortgage  in  favour  of  the 
Imperial  Company,  and  the  deed  was  executed. 
On  the  14th  Dec.  1891  the  directors  resolved  to 
suspend  pajrment.  Resolutions  for  a  voluntary 
liquidation  were  passed  on  the  9th  Jan.  1892,  and 
the  plaintiffs,  WUUam  Edmonds  and  W.  F.  J. 
Hunt,  were  subsequently  appointed  liquidators. 

By  a  private  Act  of  Parliament,  various  points 
orismg  m  the  matter  of  the  society  were  referred 
to  Lord  Macnaghten  as  arbitrator,  but  the  subject 
of  this  action  was  excepted.  The  plaintiffs  claimed 
a  declaration  that  the  execution  by  the  plaintiff 
society  of  the  mortgage  and  memorandum  of 
deposit  of  the  1st  Dec.  1891,  and  of  the  mortga^m 
of  the  12th  Dec.  1891,  were  uUra  vires  and  void, 
and  that  they  should  be  delivered^JQ*  to  be  can- 
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celled.  AltenuitiTely,  that  notwithstanding  the 
said  indentures,  the  plaintiff  society  had  first 
mortgages  on  the  hereditaments  and  premises 
comprised  therein,  and  were  not  postponed  to  the 
mortgages  purported  to  he  eff  ected hy  the  said  inden- 
tures in  favour  of  Barclay,  Chambers,  and  Hale.  By 
their  de  fence  an  d  a  counterclaim  against  House  and 
the  Lowes,  the  defendants,  Barclay,  Chambers,  and 
Hale,  pleaded  that  the  moneys  advanced  by  them 
to  House  and  the  Lowes  had  been  advanced  in 
order  to  enable  them  to  reduce  the  amounts  owing 
by  them  to  the  plaintiff  society,  and  they  claimed 
a  declaration  of  the  validity  of  the  mortgages. 
Alternatively  a  declaration  that  the  indentures  of 
the  Ist  and  12th  Dec.  1891  operated  as  valid 
transfers  by  the  plaintiff  society  to  the  Imperial 
Company  of  the  principal  sums  of  6000i!  and 
2500f ,  and  ranke<'  respectively  pari  pasiu  with 
the  respective  balances  of  such  mortgage  debts. 
Personal  payment  was  also  asked  by  the  counter- 
claim against  the  defendants  House  and  the  Lowes 
of  the  sums  of  60002.  and  2500^  Defences  were 
pat  in  by  House  and  the  Lowes,  but  the  latter  did 
not  appear  at  the  triaL 

Haldane,  Q.C.,  Carson,  Q.C.,  and  E.Ford  for 
the  plaintiffs. — Assuming  these  transactions  to  be 
what  they  purported  to  be,  they  were  ultra  vires, 
inasmuch  as  the  effect  of  them  was  to  put  the 
plaintiff  society  in  the  position  of  second  mort- 
gagees. That  was  contrary  to  rule  11.  It  was,  in 
fact,  a  bon-owing,  and,  as  more  than  two-thirds 
liad  already  been  borrowed,  that  was  a  breach 
of  rule  8.  The  effect  of  the  transaction  was  to 
enable  the  company  to  raise  more  money.  There 
was  no  power  to  borrow  except  for  the  purposes 
mentioned  in  the  rules  of  the  society.  The  deposit 
of  deeds  and  the  execution  of  the  memorandum 
of  deposit  was  all  part  of  one  transaction,  and  bad : 

Itoys  V.  Sparroio,  22  L.  T.  Bep.  151 ;  18  W.  B.  400 ; 

Murray  t.  Scott,  51  L.  T.  Bep.  462 ;  9  App.  Cas. 
519. 
[RoMEB,  J. — It  does  not  appear  to  me  to  be 
a  borrowing  at  all.  The  point  is.  Has  a  building 
society  power  to  deal  with  its  assets  in  order  to 
induce  a  third  person  to  lend  money  to  a  debtor  of 
the  society  ?]  We  submit  they  had  not  power  to 
do  so  under  their  rules. 

Cozens-Hardy,  Q.C.,  and  Boteden  for  the 
Imperial  Life  Assurance  Company. — "We  do  not 
rely  upon  the  validity  of  the  deposit  of  deeds  and 
memorandum.  If  this  was  not  a  boiTOwing  by 
the  society  then  it  was  intra  vires.  There  is 
nothing  in  the  rules  of  the  society  which  prevents 
it  from  exercising  the  ordinary  rights  oi  a  mort- 
gagee, and  procuring  the  payment  off  of  securities. 
The  directors  of  the  society  were  acting  merely 
as  mortgagees  realising  part  of  their  security.  It 
was  not  a  creation  of  a  new  security.  If  they  had 
assigned  the  mortgage  it  would  have  been  perfectly 
valid.  The  society  have  got  in  their  coffers  the 
6000/.  and  25002.  and  now  seek  to  rank  as  first 
mortgagees,  after  postponing  their  security  to  the 
extent  of  the  amoimt  advanced.  The  Imperial 
Company  must  be  held  to  be  the  assignees  of  the 
mortgage  debts  of  60002.  and  25002.  We  submit 
that  the  society  are  entitled  to  exercise  all  the 
powers  reasonaoly  incident  to  their  position  as 
mortgagees.  That  was  stated  in  the  case  of 
Sheffield  and  South  Yorkshire  Permanent  Build' 
ing  Society  v.  Aizlewood  (62  L.  T.  Bep.  678 ;  44 
Ch.  Div.  412,  465).    [Romeb.  J.— The  question 


is  whether  there  was  a  "  potential  necessity  "  for  the 
society  to  place  themselves  Lathe  position  of  second 
mortgagees.]     We   submit  that  rule  11  of  the 
society  is  omy  directory,  and  an  investment  upon 
second  mortgage  by  the  directors  of  a  bnildug 
society  is  a  nsk  which  a  business  man  of  ordinary 
prudence  might  be  willing  to  incur.    Even  if  it 
was  a  techmcally  irr^uLEir  transaction  by  the 
directors,  it  may  be,  nevertheless,  binding  upon 
the  society.    If  it  be  held  that  the  Imperial  Com- 
pany have  not  a  first  charge  and  that  the  post- 
Eonement  was  u2(ra  vires,  then  we  must  at  least 
ave  a  pari  passu  charge  with  that  of  the  society 
for  the  balance  of  the  debt  due  to  the  society. 
But  even  if  that  is  not  so,  we  are  placed  in  the 
position  of  those  creditors  of  the  society  who  were 
paid  off  by  our  60002.    We  stand  in  their  shoes : 
Cunliffe,Broola,andCo.,v.  Blaclcbum  Benefit  Build- 
ing  Boeiely,  52  L.  T.  Bep.  225;  9  App.  Cas.  857. 
Haldane,  Q.C.,  in  reply,  referred  to 
/Small  V.  Smith,  10  App.  Cas.  119,  139. 
The  transactions  here  were  not  incidental  to  the 
realisation  of  the  securities  by  the  society. 

BoMEB,  J. — The  facts  in  this  case  are  not  in 

dispute.  The  directors  of  the  plaintiff  society, 
hereafter  called  the  society,  being  in  want  of 
money,  applied  to  the  Imperial  Insurance  Com- 
pany for  a  loan.  It  w  is  found  that  the  powers  of 
borrowing  of  the  society  were  exhausted,  so  no 
loan  could  validly  be  made.  An-angements  were 
then  come  to  between  the  directors  of  the  society, 
the  Imperial  Company,  and  certain  other  persons 
to  whom  advances  had  been  made  by  the  society 
upon  the  security  of  freehold  and  leasehold 
property.  These  arrangements  were  similar  in 
each  case,  and  one  only  need  be  taken  as  an 
example.  The  defendant  House  was  indebted  to 
the  society  in  a  sum  exceeding  60002.,  and  it  has 
been  agreed  that  I  am  to  deal  with  this  action  on 
the  footing  that  the  money  had  been  advanced  to 
him  as  a  member  of  the  society,  and  in  pursuance 
of  the  objects  and  rules  of  the  society  in  that 
behalf.  It  was  arranged  that  House  should  bor- 
row 60002.  of  the  Imperial  on  security  of  the 
property  ali-eady  mortoaged  to  the  society,  and 
that  the  society  should  join  in  the  security  to 
release  its  charge  in  favour  of  the  trustees  of  the 
Imperial,  so  as  to  give  the  Imperial  a  first  charge 
in  respect  of  the  60002.,  and  should  further  secure 
the  Imperial  by  a  deposit  of  the  deeds  and 
securities  held  by  House.  The  60002.  was  to  be 
paid  by  House,  when  received  by  him,  to  the 
society  in  part  payment  of  the  deot  due  by  him 
to  the  society,  leaving  the  balance  of  his  debt  to 
the  society  secured  by  a  second  char^  upon  the 
property.  This  arrangement  was  earned  out,  and 
the  directors  of  the  society  paid  out  of  its  funds 
all  the  costs  thereby  incurred.  The  question  is. 
whether  the  deed  dated  Ist  Dec.  1891,  by  which 
the  society  purported  to  postpone  its  security  in 
favour  of  the  Imperial  is  binding  on  the  society. 
It  is  admitted  that  the  further  security  given  by 
the  society  by  deposit  of  deeds  and  memorandum 
of  deposit  dated  1st  Dec.  1891,  is  not  binding,  and 
I  need  not  further  consider  it.  Now,  in  my 
opinion,  the  directors  of  the  society  were  not 
authorised  on  its  behalf  to  postoone  its  security 
as  they  purported  to  do  by  the  deed  of  1st  Dec. 
1891,  and  that  deed  is  not  "binding  on  the  society. 
It  is,  of  course,  clear  that  persons  dealing  with  a 
biiildinfir  society  are  affected  with  notice  of  the 
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limitation  of  authority  of  its  directors,  as  eetab- 
lished  by  its  rules,  and  I,  therefore,  have  to  con- 
sider the  rules  in  the  present  case.    Xow  it  is 
provided  by  rule  11  that  in  no  case  shall  any 
property    be    deemed    a    sufficient    security  for 
moners  to  be  advanced  by  the  society  which  shall 
be  subject  to  previous  mortga;^  otherwise  than  to 
the  sociely.    It  is  fui-ther  provided  hj  that  rule 
that  the  directors  may  from  time  to  time  accept 
any  other  security  by  mortgage  in  maimer  therein- 
before mentioned  in  place  of  any  existing  security 
(by  which  I  nndei'sttuid  any  other  security  that  is 
stuScient  as  before  defined,  which  would  not  in- 
clude a  second  mortgage).    It  is  also  provided  by 
the  rule  that  the  directors  may  direct  the  release 
of  any  portion  of  any  mortgaged  estate  if  they 
ghall  be  satisfied   that   the    remainder  will    be 
sufficient  security.    Now,  so  far  as  these  rules  go, 
not  only  do  they  not  expressly  authorise  such  a 
transaction  as  I  am  considering,  but  they,  at  any 
rate  prima  facie,  negative  its  validity.    By  the 
transaction  in  question  the  directors  have  accepted 
for  the  balajice  of  the  debt  due  from  House  an  in- 
gofficient  and  improper  security  under  the  rules — 
namely,  a  second  charge.   And  there  are  certainly 
no  other  rules  which  could  possibly  be  said  to . 
expressly  authorise  the  transaction.     It  follows 
that,  to  enable  the  trustees  of  the  Imperial  to 
nphold  the  deed  in  question  as  against  the  society, 
they  must  (since  there  is  no  express  rule]  establish 
that  the   directors  of    the  society  had  implied 
anthoril^  to  execute  the  deed.    But  I  cannot  see 
any  sufficient  ground  on  which  to  imply  such 
anthority.     It  certainly  is  not  within  the  general 
powers  of  the  directors  which  I  can  imply  from 
ilie  nature  of  the  society  and  its  objects.    It  is 
not  one  of  the  objects  of  this  society  to  finance  a 
member  or  outsider,  even  though  he  be  a  debtor  to 
the  society,  or  to  assist  him  in  borrowing  either 
by  guaranteeing  the  loan  to  him,  or  bv  giving 
security  on  the  society's  property  for  tne  loan ; 
and  the  postponement  by  the  society  of  a  charge 
on  the  debtor's  property  is  equivalent  to  giving 
aecmity  on  the  society's  property.    Nor  can  I  say 
that  the  directors  were  authorised  on  the  ground 
that   they    were    only   exei'cising    the    ordinaiy 
remedies  of  mortgagees,  or  only  doing  what  was 
necessary  to  work  out  their  legal  rights  or  remedies 
as  mortgagees.      This    transaction  was  not  an 
ordinary  remedy  of  a  mortgagee,  or  necessary  to 
■work  out  any  legal  right  or  remedy.    It  is  sug- 
gested that  it  was  a  species  of  realisation  of 
Mcurity  by  the  mortgagee,  and, as  such,  justified; 
but  in  no  strict  or  true  sense  can  this  be  said  to 
he  a  realisation  of  security,  nor  was  it  necessarily 
incidental  to  any  realisation  of  security,  or  to  the 
podtion  of  the  directors  as  holders  of  security, 
and  if  the  term  "  realisation  of  security "  be 
employed  in  an  extended  sense  to    cover   any 
nnusual  transactions  with  the  society's  securities 
by  which  money  is  obtained,  then  it  by  no  means 
follows  that  the  directors  are  authorised  to  enter 
into  such  transaction.    To  entitle  them  to  enter 
into  any  such  unusual  transaction,  the  directors 
must  snow  either  express  authority  under  the 
mles,  or  what  was  called  in  the  case  of  SmaU  v. 
Smith,  10  App.  Cas.  119,  a  potemtial  neoessit^y  for 
tiieir  adopting   that    course.      I    have    pointed 
ont  already  that  in  this  case  there  is  no  express 
authority  under  the  rules,  and  certainly  no  case 
of  potential  necessity  has  been  or  attempted  to 
be  made  before  me.    On  the  contrary,  the  facts 


of  the  case  n^ative  the  idea  that  the  directors 
were  driven  to  the  course  they  adopted  by  any 
necessity  for  realising  or  dealing  with  their  se- 
curities in  that  particular  way,  or  by  any  necessity 
whatever  apart  from  their  general  need  to  get 
money  paid  into  their  bank.  So  far  as  appears, 
they  never  contemplated  or  considered  any  course 
except  the  one  they  adopted,  and  that  of  borrow- 
ing, which  could  not  legally  be  carried  out. 
Under  these  circumstances  it  appears  to  me  that 
I  am  'obliged  to  hold  that  tne  society  is  not 
bound  by  the  deed.  The  result  of  this  is  to  put 
the  Imperial  in  the  position  of  second  mortgagees. 
But  it  18  said  on  their  behalf  that  I  onght  not  to 
leave  them  in  that  position ;  that  I  ought  to 
impose  some  terms  on  the  society  before  giving  it 
any  relief  or  making  any  declaration  in  ite  favoui* 
in  this  action,  so  as  to  prevent  or  mitigate  the 
effects  of  such  a  result.  But  I  cannot  see  bow  I 
can  impose  terms  on  the  society  before  making  a 
declaration  in  its  favour.  If  the  deed  is  not 
binding  on  the  society,  I  ought  so  to  declare,  and 
I  have  no  right  to  refuse  to  make  a  declaration  to 
that  effect  if  the  society  will  not  consent  to  terms 
which  will  deprive  it  of  some  of  the  beneficial 
results  of  necessity  flowing  from  the  declaration. 
The  Imperial  have  acted  with  full  knowledge  of 
the  powers  of  the  directors  of  the  society,  and 
must  take  the  consequences  of  their  action.  I 
cannot  restore  the  parties  to  their  old  positions. 
The  transactions  as  between  House  and  the 
Imperial,  and  the  mortgage  deed  executed  by 
House  in  favour  of  the  Impei-ial,  are  still  binding 
as  between  those  parties,  and  I  cannot  cancel 
them,  nor,  indeed,  am  I  asked  by  either  of  these 
parties  to  do  so.  Neither  can  I  cancel  the  trans- 
action as  between  House  and  the  society,  by 
which  House  has  been  paid  off  and  been  discharged 
of  part  of  his  debt  to  the  society.  It  is  said  that 
if  the  transaction  had  been  one  whereby  the 
directors  of  the  socie^  had  sold  and  transferred  to 
the  Imperial  part  oi  House's  debt,  that  would 
have  been  witlun  the  powers  of  the  directors,  and 
that  therefore  I  ought  to  ti-eat  the  case  before  me 
as  one  in  which  that  course  had  been  adopted, 
and  hold  that  the  charge  of  the  Imperial  for 
6000Z.  ranks  pari  passu  with  the  charge  of  the 
society  for  the  balance  of  the  debt  now  owing  to 
the  society,  But  I  do  not  see  how  I  can  do  that, 
even  assuming  that  the  directors  could  validly 
have  sold  and  transferred  to  the  Imperial  a  part 
of  House's  debt.  Apart  from  the  considerations 
above  mentioned,  which  prevent  me  imposing 
terms  on  the  society,  I  may  point  out  that,  as  a 
matter  of  fact,  the  directors  of  the  society  never 
did  sell  or  transfer,  or,  so  far  as  I  can  see,  consider 
whether  they  should  sell  and  transfer  to  the 
Imperial  part  of  House's  debt.  That  was  not  the 
transaction  intended  or  carried  out.  If  a  trans- 
action entered  into  on  behalf  of  a  building  society 
is  not  binding  on  that  society,  what  right  has  the 
court  to  turn  it  into  another  transaction  merely 
because  that  happens  to  be  somewhat  similar  in 
its  results  and  might  have  been  validly  ^tered 
into.  Besides,  the  60001.  is  not  and  caimot  now 
be  made  part  of  the  original  debt  due  from  House 
to  the  society.  The  rate  of  interest  is  different, 
and  the  incidents  of  the  mortgage  between  House 
and  the  society  differ  in  several  other  respects 
from  those  of  the  mortgage  between  House 
and  the  Imperial.  Another  suggestion  of 
the  Imperial  was  that  I  should  direct  the  society 
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to  pay  off  the  6000Z.  now  dne  to  the  Imperial 
and  take  a  transfer  of  the  Imperial's  debt  and 
charge.  But  I  have  no  right  to  order  the  society 
to  do  this  or  to  compel  it  to  invest  its  present 
funds  in  any  such  purchase.  Lastly,  it  was  sug- 
gested that  in  some  way  the  Imperial  were  entitled 
to  be  admitted  as  creditors  of  the  society  for  so 
much  of  the  6000J.  which  House  paid  to  the  society 
as  was  applied  in  paying  off  creditors  and  de- 
positors of  the  society.  I  cannot  follow  this.  The 
suggestion  appears  to  me  to  be  made  under  a  con- 
fusion of  ideas.  The  6000Z.  was  not  lent  by  the 
Imperial  to  the  society.  The  6000Z  received  by  the 
society  from  House  was  applied,  as  it  was  bound 
'to  be  applied,  in  crediting  Houee  and  discharging 
part  of  nis  debt,  and  I  cannot  undo  that.  The 
Imperial  are  creditors  of  House  for  the  6000Z.  they 
lent,  and  not  creditors  of  the  society.  The  society 
cannot  at  the  same  time  be  obliged  to  credit  House 
with  this  6000?.  and  be  still  liable  for  it  or  for  part 
of  it  to  the  Imperial.  The  result  is  that,  so  far  as 
concerns  the  transaction  in  which  House  was  con- 
cerned, I  must  order  the  deeds  and  documents 
deposited  to  be  handed  over  to  the  plaintiff  society, 
and  the  memorandum  of  deposit  of  the  1st  Dec. 
1891  to  be  cancelled,  and  I  must  declai-e  that  the 
deed  of  mortgage  of  the  1st  Dec.  1891  is  not 
binding  on  the  society,  and  that  the  society's 
charge  is  not  postponed  to  but  takes  priority  over 
that  of  the  trustees  of  the  Imperial.  Thei-e  will 
be  similar  orders  and  declarations  in  respect  of 
the  transactions  in  which  the  defendants  William 
Lowe  and  Bobei-t  Lowe  were  concerned.  Then  I 
must  order  the  defendants  the  trustees  of  the 
Imperial  to  pay  the  society's  costs  of  the  action. 
"Having  regard  to  the  defences  of  House  and  Lowa 
and  the  other  circumstances  of  the  case,  I  make 
no  order  as  to  the  costs  of  these  defendants  to  the 
action.  With  regard  to  the  counter-claim  of  the 
Imperial,  I  must  dismiss  that,  as  against  the 
society,  with  costs.  There  will  be  personal  judg- 
ment, as  against  House  and  the  Lowes,  and  they 
must  pay  the  costs  of  the  counter-claim,  so  far  as 
it  seeks  relief  on  the  x>ersonal  covenant. 

Solicitors  for  the  plaintiffs,  Learoyd,  James, 
and  Mellor. 

Solicitors  for  the  defendants,  Henry  Kimher 
and  Co. ;  A.  W.  Mills  for  King  and  Lapthom, 
Landport;  Chamberlayne  and  Short,  for  Syde 
and  Hobbs,  Portsmouth. 


I       straint  on  anticipation  mutt  be  removed  so  far 

as  was  necessary  to  enable  her  to  do  so. 
The  plaintiff,  Gkorgina  Frances  Thome-Gteoree, 
was  a  married  woman,  and  was  entitled  xmSst 
an  indenture  of  settlement  of  the  8th  Jan.  1877. 
and  also  under  a  will  of  one  D.  Grodfrey,  dated 
the  20th  Nov.  1878,  to  an  estate  for  life  in 
certain  moneys  for  her  separate  use,  without  power 
of  anticipation.  In  1885  the  trustees  of  the  settle- 
ment and  the  will  apportioned  the  trust  funds 
amongst  the  beneficiaries,  and  submitted  the 
accounte  in  a  book  to  each  of  them.  On  the  23rd 
July  1890  a  memorandum  was  signed  by  the 
plaintiff's  solicitor  declaring  that  the  trustees 
nad  set  apart  and  held  the  various  securities  and 
cash  mentioned  in  a  schedule.  The  plaintiff 
now  brought  an  action  against  the  trustees  of  the 
settlement  and  will,  namely  the  defendants,  R.  S. 
Godfrey,  C.  C.  Godfrey,  and  J.  T.  ThomhiU, 
claiming  an  account  of  the  estate  in  the 
hands  of  the  defendanteas  such  trustees.  Various 
breaches  of  trust  were  alleged  against  the  defen- 
dants. The  plaintiff  claimed  that  the  trust  funds 
should  be  replaced,  and  that  new  trustees  should 
be  appointed.  By  their  statement  of  defence  the 
defendante  denied  the  alleged  breaches  of  trust, 
stated  that  they  had  properly  accounted  to  the 
plaintiff  for  everything  to  which  she  was  entitied. 
and  pleaded  the  Trustee  Act  1888,  sect.  8.  Ulti- 
mately the  plaintiff  submitted  to  have  judgment 
given  against  her. 

Haldane.  Q.C.  and  C.  Rose-Innes  appeared  for 
the  plaintiff. 

Neville.  Q.C.  and  /.  F.  Popham,  for  the  defen- 
dants, submitted  that  they  were  entitled  to  costs 
as  between  solicitor  and  client,  and  referred  to 
Andre<c$  v.  Bamex,  58  L.  T.  Bep.  748 ;  39  Ch.  Dir. 
133. 

RoMKB,  J. — No  part  of  the  coste  of  this  litiga- 
tion should  be  thrown  upon  the  trust  estate.  I 
therefore  order  the  plaintiff  to  pay  the  coste  of  tie 
defendant  as  between  solicitor  and  client,  and  the 
restraint  on  anticipation  will  be  removed — as  it 
can  be  now  under  the  Married  Women's  Property 
Act  1893 — so  far  as  it  is  necessaiy,  in  order  to 
enable  her  to  make  this  payment. 

Solicitors  for  the  plaintiff,  A.  L.  Amitage. 

Solicitore  for  the  defendante,  0.  Yemede. 


Tuesday,  June  12. 
(Before  Bomeb  J.) 

Be  GoDFEET ;  Thobne-Geoboe  v.  Godfrey,  (a) 

Practice — Costs  as  beitoeen  solicitor  and  client — 
Married  woman — Bestraint  on  anticipation  — 
Partial  removal  of — Married  Women's  Property 
Act  1893  (56  <e  57  Viet.  e.  63),  s.  2. 

AmarriedtDoman  uiho  was  entitled  to  certain  moneys 
under  a  settlement  and  a  will  for  her  life  trith  a 
restraint  on  anticipation,  brought  an  action 
aaainst  the  trustees  of  the  will  and  settlement, 
claiming  an  account  against  them,  and  alleging 
breaches  of  trust.  On  her  eventually  submitting 
to  a  judgment. 

Held,  that  she  must  pay  the  defendants'  costs  as 
between  solicitor  and  client;   and  thai  the  re- 

(a)  Beported  by  O.  3.  Hacik,  E>q.,  BUT<<ter-«t-Law. 


QUEEN'S  BENCH  DIVISION. 

May  23,  24,  and  June  6. 

(Before  Chables,  J.) 

SCHOLFIELD  V.  LONDESBOBOUOH  (EaBL  OF),  (a) 

Bill  of  exchange — Acceptance  for  accommodation  of 
drawer — Acceptance  upon  higher  stamp  than 
necessary — Fraudulent  alteration  by  drawer  after 
acceptance — Liability  of  acceptor  to  holder  indue 
course— Bills  of  Exchange  Act  1882  (45  <t  46 
Vict.  c.  61),  g.  64  (1). 

The  defendant  accepted  a  bill  of  exchange  for  5002. 
for  the  accommodation  of  the  drawer  upon  paper 
bearing  a  stamp  sufficient  to  cover  4OO0J.  The 
bill  was  complete  when  the  defendant  signed  it, 
and  the  drawer,  having  obtain^  the  hill  so  signed, 
fraudulently  altered  the  same  by  inserting  Oie 
figure  3  before  the  figures  500,  there  being  a 
space    sufficiently   wide  for  such  ttUerpoIoiion 

(a)  Beported  b;  W.W.  Obb,  £aq.,  BuiiateMtt-Lav. 
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httvt«%  (ke  tign  £  and  the  figurea  following,  and 
he  alto  inaerted  Vt*  words  "  three  thoutcmd," 
the  vaord  "  Otiree  "  being  at  the  end  of  the  second 
Utte,  and  the  word  "  thousand "  being  at  the 
beginning  of  the  third  line,  there  being  sufficient 
room  in  the  biU  as  drawn  for  such  interpolation. 
He  thus  altered  the  bill  into  one  for  3500!.,  and 
in  this  state  he  negotiated  it.  When  the  defen- 
dant signed  the  bill  there  was  nothing  to  caU  his 
attention  to  the  amount  of  the  stamp,  and  the 
but  appeared  to  be  drawn  in  the  ordinary  form, 
ikouak  in  aueh  a  shape  as  to  make  alteration 
petttble  without  detection.  In  an  action  against 
He  defendant,  at  aeeeptor,  by  a  holder  in  good 
fnith  and  for  value  : 

Held,  thai  the  defendant  was  not  liable  for  the 
amomi^  of  the  altered  bill,  on  the  ground  that  he 
Kxu  not  guilty  of  such  negligence  in  accepting 
lie  biU,  either  as  to  the  amount  of  the  stamp  or 
He  form  of  the  bill,  as  would  render  him  liable 
for  the  tubeequent  forgery  ;  but,  that,  as  the 
aUeration  was  "not  apparent,"  he  was,  under 
led.  64  (1)  of  the  Bills  of  Exchauae  Act  1882, 
liable  to  the  extent  of  the  amount  far  which  the 
bQl  was  originally  drawn  and  accepted. 

Held  alto,  that,  as  the  biU  had  not  been  "  issued  " 
far  liamp  purposes  at  the  time  of  its  alteration, 
it  did  not  become  a  new  instrument  requiring  a 
fresh  stamp. 

AcnoK  tried  by  Charles,  J.  withont  a  jury. 
The  facts  and  the  natnre  of  the  argmuents  are 

sufficiently  set  out  in  the  judgment. 
iVnZay,  Q.G.  aiid  E.  Morten  for  the  plaintiff. 
Jdf,  Q.C.,  A.  T.  Lawrence,  and  C.  K.  Francis 

tette  defendant.  Cur.  adv.  vuU. 

Ine  6. — The  following  judgment  was  read  by 
Chakles,  J. — In  this  case  the  plaintiff  sought 
to  ncorer  from  the  defendant  3500!.  on  a  bill  of 
exchange  drawn  by  one  Francis  Charles  Sanders 
ipon  and  accepted  by  the  defendant  Lord  Londes- 
wroQgh.  The  plaintiff  was  admitted  to  be  a  holder 
in  good  faith  and  for  value  of  the  bill.  It  was  further 
admitted  that  when  the  defendant  accepted  the 
bili  it  was  a  bill  for  5002.  only,  and  that  afterwards, 
Wfore  endorsement,  it  had  been  fraudulently 
aMeted  by  the  drawer  into  a  bill  for  3500J.  The 
defendant  pleaded  this  alteration  as  a  defence  to 
the  whole  action,  but  in  the  alternative,  whilst 
denymg  all  liability,  paid  5001.  into  court.  The 
plaintiff  replied  that  tne  defendant  "  ought  not  to 
oe  admitt^  to  say  that  the  bill  was  altered  in 
material  particulars  and  thereby  made  void, 
becanae  such  alterations  were  made  easy  and 
erery  opportunity  for  them  was  ^ven  by  the 
culpable  negligence  of  the  defendant  in  accepting 
the  bin  in  the  form  in  which  he  accepted  it  and 
on  the  bill  stamp  on  which  it  was  drawn,  and  that 
without  the  said  negligence  the  alteration  would 
not  and  could  not  have  been  made."  The  biU  was 
dated  London,  Sept.  8th,  1890,  and  bore  a  stamp  of 
an  amount  sufficient  to  cover  a  sum  of  4000Z.  In 
the  left-hand  comer  were  at  the  time  of  the 
»«*ptance  the  figures  "  600,"  preceded  by  the  sign 
for  pounds— viz.,  £.  Between  the  "  £,"  however, 
«nd  those  figures  was  a  space  sufficiently  wide 
to  admit  of  another  figure  being  interpolated. 
The  igan  "  5  "  was  made  in  a  bold  hand,  and  was 
Mmewhat  larger  than  the  two  ciphers  which 
followed  it.  The  body  of  the  bill  was  in  three 
™**-     On    the   fii-st;  were    the    words — "  three 


'  months  after  date ; "  on  the  second  were  the  words' 
"  pay  to  me  or  my  order  the  sum  of;  "  and  on  th» 
third  were  the  words  "  five  hundred  pounds  for 
value  received."  In  the  second  line  there  was 
sufficient  space  left  for  the  addition  of  another 
word ;  and  before  the  word  "  five "  in  the  third 
line  there  was  also  space  for  the  addition  of  a 
word,  without  carrying  the  third  line  further  to 
the  left  than  the  word  "  pay "  in  the  second. 
Sanders  having  obtained  the  defendant's  accep- 
tance to  the  bill  so  drawn,  inserted  the  figure  "  3  " 
between  the  sign  £  and  the  figfures  "  500,"  ilnd  in 
the  body  of  the  document  added  the  words  "three 
thousand  "  between  the  word  "  of  "  in  the  second 
line,  and  the  words  "  five  hundred  "  in  the  third, 
writingthe  word  "three"  at  the  end  of  the  second 
line,  and  "  thousand  "  at  t^e  begining  of  the  third 
line ;  and  in  that  shape  he  had  negotiated  it.  It 
was  contended  that  under  these  circmnatances  the 
defendant  was  liable  for  the  whole  amount  of 
l^e  fraudulently  altered  bill,  upon  the  principle 
of  the  case  of  Young  v.  Qrote  (4  Bing.  253). 
It  wa^  suggested  by  Brett,  L.J.  ill  Baxendale  v. 
Bennett  (40  L.  T.  B«p.  23 ;  3  Q.  B.  Div.  525),  that 
the  authority  of  that  case  had  been  shaken  by 
the  decision  of  the  House  of  Lords  in  the  Barue 
of  Ire  land  v.  Evans's  Trustees  (5  H.  of  L.  Oas. 
x8).  Upon  reference,  however,  to  the  opinion  of 
the  judtres  in  that  case,  delivered  by  Parke,  B., 
and  adopted  by  the  House  of  Lords,  it  will,  I  think, 
be  found  that  Young  v.  Qrote  {ubi  sup.)  was  not- 
in  any  way  disapproved  of,  and  it  has  been  recog- 
nised in  many  subsequent  cases.  "  Its  authority," 
says  Williams,  J.,  in  Ex  parte  Swan  (7  C.  B.  N.  S. 
400),  "  cannot  be  disputed ;"  although,  as  he  points' 
oat,  it  may  be  doubtful  whether  the  liability  of  a 
man  who  signs  a  blank  bill,  note,  or  cheque  be 

'  foimded  on  the  doctrine  of  estoppel  or  on  a  rule  of 
the  law  merchant,  that  an  actual  authority  is 
thereby  conferred  on  the  persons  in  whose  hands 
the  instrument  is.  In  the  Bank  of  Ireland  v, 
Evans's  Trustees  (ubi  sup.),  the  Lord  Chancellor 
speaks  of  the  case  as  having  proceeded  on  the 
ground  of  estoppel  by  reason  of  negligence,  and 
llrle,-  C.J.  takes  the  same  view  of  it  in  Ex  parte 
StBon  (ubt  sup.),  and  so  also  does  Blackburn,  J.  in 
his  judjnnent  in  the  Exchequer  Chamber  in  Swan  v. 
North  British  AuatrdUuian  Company  (2  H.  &  C. 
175).    It  appears    clear  from    tnese    cases   that 

'  a  i>er8on  who  signs  a  negotiable  instrument,  with 
the  intention  that  it  shall  be  delivered  to  a  series 

'  of  holders,  does  incur  a  duty  to  those  who  take  the 

,  bill,  note,  or  cheque,  not  to  be  guilty  of  negligence' 
with  reference  to  the  form  of  the  instrument.  If 
he  signs  it  in  blank  he  is  responsible  for  any 
amount  which  the  stamp  on  it  wiU  cover.  If  he 
eigns  it  negligently  in  such  a  manner  or  shape  as 
to  render  alteration  a  likely  result,  he  is  resi>on- 
aible  on  the  altered  instrument.  I  go  on  then  to 
inquire  whether  in  this  case  the  defendant  has 
been  guilty  of  that  sort  of  negligence  in  accepting 
the  bill  in  question  in  the  form  in  which  it 
originally  was  drawn,  which  would  make  him  Uable- 
for  the  subsequent  forgery.  This  is  a  question, 
not  of  law,  but  of  fact,  and  as  such  has  always  htesn 
dealt  with  in  the  various  authorities :  (see 
especially  on  this  point  Soeiete  Gmirale  v. 
Metropolitan  Bank  (27  L.  T.  Rep.  848).  Now  it 
must  not  be  forgotten  that  when  the  defendant 
gave  this  acceptance  he  had  not  the  slightest 
reason  to  suspect  the  honesty  of  the  drawer,  or  to 
suppose  him  likely  to  be  g^ty  of  a  criminal  act,. 
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^he  negligence  charged  has  no  reference  to  the 
character  of   the   person   in  whose    hands    the 
defendant  placed  the  bill,  but  rests  entirelv    on 
its    form.     On  the  question  of    the    defendant's 
alleged  negligence,  it  was  said  in  the  first  place 
that  the  defendant  ought  not  to  have  accepted  a 
biU  for  only  5002.  on  paper  bearing  a  stamp  suffi- 
cient to  cover  an  amount  of  4000Z.    But  I  think  it 
would  be  pressing  the  doctrine  of  estoppel  by  negli- 
gence f  ar  bevond  what  is  justifiable  to  hold  that  the 
mere  fact  that  the  document  bore  a  higher  stamp 
than  it  need  have  done  estops  the  defendant  from 
setting  up  the  subsequent  forgery.    He  did  not, 
it  must  be  remembereo,  sign  the  bul  in  blank.    It 
was  complete  when  he  signed  it,  and  there  was 
nothing  whatever  to  draw  his  attention  to  the 
amount  of  the  stamp,  and  he  was  not,  as  far  as  I 
can  see,  guilty  of  any  breach  of  duty  in  failing 
closely  to    scrutinise  it.    Next,  the  manner  in 
which  the  words  and  figures  in  the  body  of  the 
bill  were  written  was  relied  on ;  and  no  doubt  the 
bUl  was  drawn  in  such  a  shape  as  to  make  an 
alteration  possible  without  iU  being  easily  dis- 
coverable.   But  I  do  not  think  this  is  sufficient 
to  impose  liability  on  the  defendant.    It  is  not 
enough    that    he    accepted    a   bill    in    a    form 
facilitating    forgery ;    he    must    negligently    so 
accept  it,  and  if,  when  he  accepts  it — although 
a    foi^er    can,    owing    to    the    arran^ment    of 
the  words  and  figures,  in  fact  alter  it  without 
detection  —  it     appears     to     be     in    ordinaiy 
form,    he    is    not,    in    my    opinion,    liable.    In 
Young  v.   Orote  {ubi   $up.),  the   arbitrator  who 
stated  the  special  case  found  that  the  cheque  had 
been  filled  up  in  a  grossly  negUgent  manner  with 
the  acquiescence    of    the   plaintiff's    agent.      A 
glance  at  it  would  have  satisfied  any  careful  person 
that  it  was  incomplete ;  that  it  was  in  a  state  in 
which  alterations  might  reasonably  be  contem- 
plated; in  other  words,  in  which  alteration  was 
not  merely  a  possible,  but  a  likely  result.    Here  I 
cannot  see  anything  to  warrant  such  a  finding. 
The  unaltered  bill  was  complete  in  form,  and  upon 
inspection  would    not,    in    my  judgment,    have 
excited  suspicion  in  the  mind  of  any  reasonably 
prudent  man.    The  defendant  is  not,  therefore,  in 
my  opinion,  liable  topay  the  plaintiff  the  amount 
of  the  altered  bill.   The  question  remains  whether, 
having  regard  to  the  new  law  contained  in  the 
proviso  to  sub-sect.  (1),  sect.  64.  of  the  Bills  of 
Exchange  Act  1882,  the  defendant  is  liable  to  the 
extent  of  5002.    That  sub-section    enacts  that: 
*'  Where  a  bill  or  acceptance  is  materially  alterad 
without  the  assent  of  all  parties  liable  on  the  bUl, 
the  bill  is  avoided  except  as  against  a  party  who  has 
himself  made,  authorised,  or  assented  to  the  altera- 
tion, and  subsequent  indorsers:  provided  that  where 
a  bill  has  been  materially  altered,  but  the  alteration 
is  not  apparent,  and  the  bill  is  in  the  hands  of  a 
holder  in  due  conrse,  such  holder  may  avail  him- 
self of  the  bill  as  if  it  had  not  been  altered,  and 
may  enforce    payment    of    it    according    to  its 
original  tenour."    Now,  in  the  present  case  I  do 
not  think  the  alteration  was  "  apparent."  It  is  not 
disputed  that  the  plaintiff  is  a  holder  in  due 
conrse,  and  although  a  careful  scrutiny  of  it  might 
hare  led  to  the  conclusion  that  the  "3"  had  be^i 
interpolated    and   the  "  three  thousand  "  added, 
the  alteration  is  so  skilfully  effected  as  not  to  be 
at  all  likely  to  attract  attention.    UnleBs,  then, 
there  is  any  stamp  objection,  payment  of  it  can 
lie  enforced  for  500Z.    It  is,  however,  argued  that 


the  bill,  as  altered,  became  a  new  instmment, 
requiring  a  fresh  stamp.  The  answer  to  that 
argument  is  that  Sanders  had  altered  the  bill 
before  it  was  delivered  to  any  holder  for  value. 
Sanders  had  not  given  value.  The  defendant  had 
accepted  the  bill  for  Sanders's  accommodstioiL 
The  bill  had  not,  therefore,  for  stamp  purposes 
been  "  issued  "  at  the  time  when  it  was  altered, 
and  an  alteration  before  issue  does  not  avoid  the 
bill:  (Downes  v.  BichardMrn  5  B.  &  Aid.  674) 
The  definition  of  "  issue  "  in  sect.  2  of  the  Act  of 
1882,  as  '•  the  first  delivery  of  a  biU  or  note  com- 
plete in  form  to  a  person  who  takes  it  as  a  holder," 
does  not,  in  my  opinion,  alter  the  law  as  to  what 
for  the  purposes  of  the  stamp  laws  constitutes  the 
"  issue '  of  a  bill.  In  the  result,  I  hold,  for  the 
reasons  given,  that  the  defendant  is  liable  to  pay 
the  plaintiff  5002.  and  no  more,  but  as  the  defen- 
dant had  paid  that  amount  into  court,  my  jad|;- 
ment  must  be  for  the  defendant  with  costs. 

Solicitors  for  the  plaintiff,  Smith,  Fawdon,  and 
Low,  for  Owen  March,  Rochdale. 

Solicitors  for  the  defendant,  Salttcell,   Tryon, 
and  Saltwell. 


Monday,  June  4. 
(Before  Chables,  J.) 
The  Wasdenb  and  Govesnobs  of  Sik 
BoaEB  Cholmelet's  School  v.  Sewbll  and 
others,  (a) 
Landlord  and  tenant — Les$ee — Under-lessee  — 
Forfeiture  by  leasee — Bight  of  under-lessee  to 
relief — Terms  imposed  on  under-lessee — Con- 
veyancing and  Law  of  Property  Act  1881 
(44  &  46' Vict.  e.  41),  s.  14;  Conveyancing  and 
Law  of  Property  Act  1892  (55  *  56  Vict.  c.  13). 
«.  4. 
Sect.  14  of  the  Conveyancing  and  Law  of  Property 
Act  1881  gives  the  court  power,  upon  terms,  to 
grant  relief  to  a  lessee  against  forfeiture,  but 
this  power  does  not  extend  to  {amongst  other 
things)  a  forfeiture  on  the  bankruptcy  of  the 
lessee ;  and  sect.  4  of  the  Conveyancing  and  Law 
of  Property  Act  1892  gives  the  court  a  similar 
power  to  relieve  under-lessees  against  forfeiture. 
E^ld,  that  the  court  had  jurisdiction,  under  sect.  4 
of  the  Act  of  1892,  to  grant  relief  to  an  under- 
lessee  for  an  act  of  forfeiture  committed  by  the 
lessee,  although  the  forfeiture  be  such  that  the 
lessee  himself  would  have  been  precluded  from 
aU  relief  under  sect.  14  of  the  Act  of  1881. 
Accordingly,  where  a  lessee  leased  to  an  under- 
lessee  arid  afterwards  becaine  bankrupt,  thereby 
incurring  a  forfeiture  under  the  original  lease, 
it  was  held  that,  although  the  lessee  by  his  bank- 
ruptcy would  have  been  shut  out  from  all  relief, 
the  couii  had  power  to  aive  relief  to  the  under- 
lessee,  and  it  did  so  on  the  terrms  that  he  should 
personally  enter  into  the  same  covenants  with 
the  lessor,  and  pay  the  same  rent  as  the  lessee, 
but  that  he  should  not  be  required  to  pay  the 
increased  rent  which  it  was  tdleged  the  premises 
were  worth. 
Action  for  the  recovery  of  premises. 

The  plaintiffs,  the  Wardens  and  Grovemors  of 
the  Free  Grammar  School,  at  Highgate,  were  the 
freeholders  of  certain  premises  which  were  origi- 
nally leased  by  them  on  the  14th  June  1878  to 

(a)  Beported  by  W.  W.  Obb,  E«q.,  BuTi3t«r-»t-L»v. 
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one  Mr.  Jonea,  for  fifty  years,  at  a  rental  of  720J. 
a  jear. 

By  divers  mesne  assig^nmeuts  these  premises 
liad  passed  from  Jones  into  the  hands  of  Mr. 
Sewdl,  one  of  the  defendants  in  the  present 
action. 

It  was  the  invariable  practice  of  the  plaintiffs, 
lietore  giving  theii-  licence  to  assign,  to  require 
from  the  assignee  a  personal  covenant  with  them 
to  perform  the  covenants  in  the  ori^nal  lease.  In 
accordance  with  this  requirement  each  one  of  the 
assignees,  who  in  succession  had  taken  the  pre- 
mises (including  the  defendant  Sewell),  had  entered 
into  a  personiQ  covenant  with  the  plaintiffs  to 
perform  the  covenants  in  the  original  lease  granted 
to  Jones  in  1878. 

Sewell  became  the  assignee  of  the  lease  by  an 
assignment  dated  the  24tn  Sept.  1890,  and  this 
assignment  was  in  the  form  insisted  upon  by 
the  plaintiffs,  and  by  it  Sewell  bound  nimseU 
Uy  to  perform  the  covenants  in  the  original 


On  the  same  day,  namely,  the  24th  Sept.  1890, 
Sewell  mortgaged  the  property  by  way  of  under- 
lease for  the  whole  term  less  one  day  to  the 
Keesrs.  Nicholson,  who  are  now  the  only  effective 
defendants  in  the  present  action.  The  Messrs. 
Nicholson  had  been  mortgagees  of  the  preceding 
assignee,  and  they  now  assumed  the  position  of 
under-lessees  from  Sewell. 

On  the  19th  July  1892  Sewell  became  bankrupt, 
and  a  tmstee  was  appointed. 

According  to  the  conditions  in  the  lease  this 
InDkroptcy  was  a  forfeiture,  and  in  consequence 
a  right  of  re-entry  accrued  to  the  plaintiffs  upon 
Sewell  being  a.djudged  bankrupt. 

On  the  3l8t  May  1892  the  Messrs.  Nicholson 
iai  taken  possession  of  the  premises,  and  after- 
<uds  paid  some  rent.  After  the  bankruptcy  of 
Sewell  n^otiations  took  place  between  the  plain- 
tifs  and  the  Messrs.  Nicholson  as  to  the  terms 
span  which  the  plaintiffs  would  allow  possession 
bj  tbe  Messrs.  Nicholson  to  continue,  as  at  this 
tune  Messrs.  Nicholson  had  no  right  to  the  premises 
bj  reason  of  Sewell's  interest  in  the  property 
UTing  terminated  by  his  bankruptcy. 

Ko  conclusion  was  come  to,  and  in  Dec.  1892 
the  writ  in  this  action  was  issued,  claiming  a 
declaration  that  the  plaintiffs  are  entitled  to 
possession  of  the  premises,  and  claiming  posses- 
sion, and  rent,  or  mesne  profits,  np  to  the  time  of 
possession  being  delivered  over. 

Judgment  was  recovered  in  this  action  against 
Mr.  Sewell  and  his  trustee  in  bankruptcy,  and  no 
qoestion  now  arises  with  regard  to  them,  but  the 
defendants,  the  Messrs.  Nicholson,  defended  the 
action,  and  delivered  a  defence  and  counter-claim, 
claiming  relief  against  the  forfeiture.  Upon  the 
present  trial,  therefore,  the  only  persons  before 
(he  conrt  were  the  plaintiffs,  the  original  lessors, 
<ni  the  one  hand,  and  the  defendants,  the  Messrs. 
Nicholson,  the  under-lessees  of  Sewell,  on  the 
other,  and  the  question  now  was  whether  the 
Messrs.  Nicholson,  as  under-lessees  of  Sewell, 
were,  nnder  the  provisions  of  sect.  4  of  the  Con- 
veyancing and  Law  of  Property  Act  1892,  entitled 
to  relief  against  the  forfeiture  caused  by  Sewell's 
^Bnkmptt^,  although  it  was  admitted  that  Sewell 

''inigell  would  not  &ive  been  entitied  to  any  relief 

^tosect  14  of  the  Conveyancing;  and  Law  of 

™perty  Act  1881,  the  forfeiture  being  catised  by 

W»  own  bankmptcy. 


Fiteher,  Q.C.  and  W,  Oraham  for  (he  plain- 
tiffs. 

WhUehome,  Q.C.  and  Bremner  for  the  defen- 
dants. 

The  sections  of  the  Acts  and  the  nature  of  the 
arguments  appear  sufficientiy  in  the  judgment. 

Chakles,  J.  (after  stating  the  above  facts  pro- 
ceeded) : — There  is  no  question  made  with  regard 
to  the  liability  of  the  Messrs.  Nicholson  to  pay 
the  apportioned  rent  or  mesne  profits  up  to  this 
time.  On  the  11th  April  of  this  year  they  paid, 
without  prejudice  to  their  rights,  the  sum  of 
12682. 5«.,  under  the  denomination  either  of  rent 
or  mesne  profits,  and  no  doubt  they  are  liable 
to  pay  compensation  assessed  upon  the  same 
principle,  to  the  plaintiffs  until  they  (the  plain- 
tiffs) obtain  possession  of  the  premises.  That  is 
not  the  difficulty  which  arises  in  this  case.  The 
difficulty  is  as  to  whether  I  am,  or  am  not,  to  give 
the  plamtiffs  judgment  for  possession  of  these 
premises,  and  to  shut  out  the  defendants  from 
the  relief  which  they  ask  in  their  defence  and 
counter-claim.  They  submit  that  they  are  entitled, 
as  under-lessees  of  these  premises,  to  have  relief 
from  the  alleged  right  to  enter,  in  accordance  with 
the  provisions  of  Uie  Conveyancing  and  Law  of 
Property  Act  1892,  and  further,  by  way  of  counter- 
claim, they  ask  for  the  relief  prescrilied  by  sect.  4 
of  that  Act  upon  such  conditions  as  I  may  think 
fit.  No  doubt  this  case  raises  a  very  important 
and  interesting  question  as  to  what  is  the  true 
effect  of  the  4th  section  of  the  Act  of  1892.  Before 
I  consider  that  question  I  should  state  that  no 
application  has  been  made  in  this  case  to  the  Court 
of  Bankruptcy  to  make  any  vesting  order  with 
respect  to  these  premises,  and  before  dealing  with 
the  4th  section  I  ought  to  state  what  happened 
with  regard  to  the  Bankruptcy  Court.  On  the 
12th  May  the  trustee  gave  notice  of  his  intention 
to  disclaim  the  property — ^there  being  of  course 
a  reversion  in  the  bankrupt.  On  the  5th  June 
there  was  an  actual  disclaimer,  and  notice  of  the 
disclaimer  was  duly  given,  but  nothing  was  done 
in  the  Court  of  Bankruptcy.  It  seems  to  me 
that  the  Messrs.  Nicholson  might  have  applied  in 
the  Court  of  Bankmptcy  for  a  vestuiK  order  upon 
some  terms  or  other.  Had  the  Bankruptcy  Act 
of  1883  remained  unamended  they  could  not  have 
got  a  vesting  order  from  the  Court  of  Bankruptcy, 
except  upon  the  terms  of  their  coming  under  the 
same  obligations  to  the  landlords  that  Mr.  Sewell 
had  formerly  been  under.  But,  in  consequence  of 
the  provisions  of  sect.  13  of  the  Bankruptcy  Act 
1890,  tbe  Court  of  Bankruptcy  has  power,  if  it 
thinks  fit,  to  make  the  person  in  whose  favour  it 
makes  a  vesting  order  subject  only  to  the  same 
liabilities  and  obligations  as  if  the  lease  of  the 
bankrupt  had  been  assigned  to  him.  So  that,  if 
that  application  had  been  made  to  the  Conrt  of 
Bankruptcy,  it  seems  to  me  that  Messrs.  Nicholson 
might  nave  taken  np  the  position — whether 
successfully  or  not  I  do  not  say — ^that  they  were 
entitled  to  come  and  ask  the  Court  of  Bankruptcy 
for  a  vesting  order  upon  the  terms  that  they 
should  accept  the  responsibilities  of  a  mere 
assignee,  and  not  the  whole  responsibilities  of 
Mr.  Sewell.  However  that  may  be,  they  did  not 
do  so.  Therefore,  so  far  as  any  application  to  the 
Court  of  Bankruptcy  is  concerned,  no  doubt  they 
are  excluded  from  any  advantages  which  they 
might  have  obtained  in  that  court.    But  I  do 
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not  aee  that  that  affects  or  ought  to  affect  my 
decision  in  this  case.  This  action  was  commenoed, 
and  the  defence  and  connter-claim  delivered,  long 
before  anj  disclaimer  on  the  part  of  the  trustee, 
and  I  am  bound  to  hear  and  decide  this  action 
quite  irrespective  of  what  took  place  in  the  Court 
of  Bankruptcy.  I  do  not  think  that  the  defen- 
dants were  bound  to  go  there,  or  that  bj  not 
having  gone  there  they  nave  excluded  themselves 
from  the  benefit  of  sect.  4  of  the  Conveyancing 
and  Law  of  Property  Act  1892,  if  that  section 
applies  to  their  case.  I  come  now  to  the  question 
whether  the  defendants,  Messrs.  Nicholron,  are 
entitled  to  the  benefit  of  the  4th  section.  I  have 
been  reminded  during  the  argument  of  what  the 
history  of  the  law  of  forfeiture  is,  and  what  the 
pi-inciples  are  upon  which  the  Court  of  Equit|f 
formerly  gave  relief  ag^nst  penalties  and  forfei- 
tures. There  can  be  no  doubt,  I  suppose,  that  of 
old,  as  between  landloi-d  and  tenant,  forfeiture 
coidd  not  be  relieved  against  in  the  sense  in  which 
those  words  are  now  used,  although  from  a  very 
early  period  the  Court  of  Equity,  quite  apart  from 
statute,  was  in  the  habit  of  giving  rebef  by  the 
form  of  ordering  a  new  lease  to  be  executed 
between  the  parties.  But  as  long  ago  as  the  4  Geo.  2, 
c.  28,  a  statutory  power  of  giving  relief  was  con- 
ferred upon  the  court,  and  the  statutory  power 
was,  as  between  landlord  and  tenant,  conditional, 
imdoubtedly,  upon  the  payment  of  the  rent  in 
respect  of  which  the  foneiture  had  accrued.  As 
time  went  on  relief  was  given  upon  terms  for  other 
breaches  of  covenant,  such  as  relief  for  a  brteoh 
of  covenant  to  insure  under  the  Beal  Property 
Amendment  Act  1859  (22  &  28  Yict.  c.  35),  and 
relief  in  certain  specified  cases  under  Lord  Cran- 
worth's  Act  1860  (23  &  24  Vict.  c.  145).  That 
becomes  unimportant,  however,  in  consequence  of 
the  passing  of  the  statute — the  Conveyancing  and 
Law  of  Property  Act  1881  (44  &  45  Vict.  c.  41), 
for,  by  sect.  14,  sub-sect.  2,  of  that  Act,  a  very 
extended  right  to  grant  i«lief  is  given  to  the 
court.  It  is  thereby  enacted  that :  "  Where  a 
lessor  is  proceeding,  by  action  or  otherwise,  to 
enforce  such  a  right  of  re-entry  or  forfeiture,  the 
lessee  may,  in  the  lessor's  action,  if  any,  or  in  any 
action  brought  by  himself,  apply  to  the  court  for 
relief ;  and  the  court  may  grant  or  refuse  relief, 
as  the  court,  having  regard  to  the  proceedings 
and  conduct  of  the  parties  under  the  foregoing 
provisions  of  this  section,  and  to  all  the  other 
circumstances,  thinks  fit ;  and  in  case  of  relief 
may  grant  it  on  such  terms,  if  any,  as  to  costs, 
expenses,  damages,  compensation,  penalty,  or 
otherwise,  including  the  granting  of  an  injunction 
to  restrain  any  like  breach  in  the  future,  as  the 
court,  in  the  circumstances  of  each  case,  thinks 
fit."  By  the  1st  sub-section  considerable  restric- 
tion is  placed  upon  the  lessor's  right  of  re-entry, 
and  by  the  2nd  sub-section  the  power  of  the 
court  to  give  relief,  where  the  lessor  is  proceeding 
upon  a  right  of  re-entry,  is  given,  and  is  a  very 
extensive  power,  and  one  largely  in  excess  of  any- 
thing which  the  court  had  done  up  to  the  passing 
of  that  Act.  It  shows  also  that  the  history  of 
this  legislation  is  a  progressive  history,  and  that 
from  relief  being  confined  first  of  all  to  the  case 
of  a  breach  of  a  covenant  to  pay  rent,  it  was 
afterwards  extended  to  other  cases,  and  now,  by 
the  2nd  sub-section  of  sect.  14  of  the  Act  of  1881 
it  is  extended,  where  the  court  may  think  a  lessor 
is  proceeding  to  enforce  his  right  of  re-oitry,  to 


any  case  in  whieh  thooonrt  may  tiiink  fit  to  grant 
or  refuse  relief.  Then  comes  sub-sect.  6  which 
provides :  "  This  section  does  not  extend — (1)  To 
a  covenant  or  condition  against  the  assigning, 
underletting,  parting  with  tiie  possession,  or  dis- 
posing of  the  land  leased ;  or  to  a  condition  for 
forfeiture  on  the  bankruptcy  of  the  lessee,  or  on 
the  taking  in  execution  of  the  lessee's  interest" 
Now  in  the  case  before  me,  sub-sect.  6  applies, 
and  the  lessee,  Mr.  SeweU,  could  not  obtain  relief 
under  sect.  14  from  the  forfeiture  he  had  incurred, 
inasmuch  as  the  whole  of  the  section  is  rendered; 
by  sub-sect.  6,  applicable  to  a  case  where  tiie  cause 
oi  tiie  forfeiture  is  bankmptoy.  It  had  been  dis- 
cussed after  the  passing  of  the  Act  of  1881,  whether 
or  not  sect.  14  applied  to  an  under-lesaee  as  wdl 
as  to  a  lessee,  and  the  discussion  was  raised,  no 
doubt,  owing  to  the  language  of  sub-aeot.  3  of 
sect.  14,  which  prescribes  what,  for  tiie  pnrpoie 
of  the  section,  a  lease  is  to  be  considered  to 
include :  "  For  the  purposes  of  this  section,  a 
lease  includes  an  original  or  derivative  under- 
lease .  .  .  and  a  lessee  includes  an  original  or 
derivative  under-lessee."  But  it  had  been  decided 
in  two  cases,  the  cases  of  Bvri  v.  Gray  (66  L.  T. 
Hep.  229;  (1891)  2  Q.  B.  98),  and  GrtgmtU 
V.  Davidton  (S6  L.  T.  Rep.  811),  that  the 
benefit  of  this  section  could  not  be  claimed  by  an 
under-lessee.  It  is  true  that  in  these  cases  the 
under-lessee  was  under-lessee  of  part  of  the  pre- 
mises only;  but  in  the  recent  case  of  Nrndr. 
Nineteenth  Century  Building  Society  (70  L.  T; 
Re^.  316 ;  (1894)  1  Q.  B.  472)  it  has  now  been 
decided  that  sect.  14  does  not  apply  to  the  case 
of  an  under-lessee  of  the  whole  of  the  premises. 
That  left  an  under-lessee  in  an  unprotected 
position,  and  he  was  no  better  off  than  he 
had  been  in  consequence  of  the  passing  of  the 
Act  of  1881,  and  I  have  very  little  doubt  that  the 
decisions  in  Burt  y.  Gray  (vhi  avp.)  and  CreeweU 
V.  Davidson  {uhi  mep.)  had  something  to  do  with 
the  passing  -  of  -  the  Act  of  1892.  In  dealing  with 
the  present  case  we  must  read  sect.  2  of  the  Act 
of  1892,  and  we  must  read  the  Act  of  1881,  the 
Conveyancing  Act  1882,  and  the  Act  of  1892,  as 
forming  portions  of  a  continuous  code,  and  doin^ 
so,  we  must  first  of  all  ask  what  is  the  true  con- 
struction of  the  words  used  in  sect.  4  of  the  Act 
of  1892 ;  and,  secondly,  if  the  true  constmction 
of  those  words  is  actually  rentngiumt  or  contra- 
dictory to  any  other  port  of  the  statute,  we  must 
apply  the  principles  laid  down  in  the  case  of 
EWm  v.  Boulnois  (32  L.  T.  Bep.  65d;  L.  Rep. 
10  Ch.  479),  and  give  the  best  interpretation  to 
the  Act  we  can,  and  we  must  not  allow  tiie  section 
of  the  latter  Act  to  induce  us'-to  give  a  larger 
construction  than  it  ought  to  bear,  having  regard 
to  the  section  contain^  in  the  earlier  Act.  No 
doubt  there  is  a  considerable  di£Bculty  about  the 
matter,  for,  if  the  construction  contended  for  on 
behalf  of  the  defendants  be  a  good  one,  the 
L^slature  has  said  that  an  under-lessee  shall 
now  have  a  better  right  in  one  sense  than  the 
lessee  himself,  because  it  has  used  langua^  which 
is,  upon  that  interpretation  of  it,  capable  of  in- 
cluding his  case  in  a  set  of  circumstances  in 
which  the  lessee  himself  would  be  unable  to 
apply  for  relief.  The  case  before  me  is  just  one 
of  those  cases,  as  Mr.  Sewell  could  not  apply  for 
relief,  because  he  is  excluded  from  the  bendftt  of 
the  14th  section  by  sub-sect.  6,  as  his  forfeiture  is 
incurred  in  consequence  of  his  bonkruptey.    Bnt 
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tfeesrs.  Nicholaon  are  plainly  witbdn  the  words  of 
sect  4.    That  section  does  not  say  that  the  sub- 
leaaee  is  to  have  relief,  if  he  thinks  fit  to  apply 
for  it,  in  all  those  cases  in  which  the  head  lessee 
ironld  be  entitled  to  claim  relief  under  sect.  14. 
The  section  is  not  framed  in  that  manner,  bat  it 
is  framed  in  an  unqualified  manner,  and  applies 
to  cases  where  the  lessor  is  proceeding  for  re-entry 
or  forfeiture  under  any  covenant  in  a  lease.    In 
each  case,  the  section  says :  "  The  court  may,  on 
^^lication  by  any  person   claiming  as  under- 
knee  any  estate  or  interest  in  the  property  com- 
prised in  the  lease  or  any  part  thereof,  either  in 
the  leaser's  action,  if  any,  or  in  any  action  brought 
bj  such  person  for  that  purpose,  make  an  order 
Testiog  for  the  whole  term  of  the  lease,  or  any 
kee  term,  the  property  comprised  in  the  lease  or 
mj  port  thereof  in  any  person  entitled  as  under- 
keeee  to  any  estate  or  interest  in  such  property, 
upon  snch  conditions  as  to  execution  of  any  deed  or 
o&er  document,  payment  of  rent,  costs,  expenses, 
damages,  compensation,  giving  security,  or  other- 
vise,  as  the  court  in  the  ciTCumstances  of  each 
(ate  shall  think  fit."    Is  there  any  reason  either 
m  principle  or  in  the  history  of  the  matter  that  I 
dioiild  restrict  these  very  plain  words  P    I  can  see 
none,  and  I  look  at  the  matter  as  though  sect.  4 
liad  followed  sect.  14  in  the  Act  of  1881.   Reading 
theee  two  sections  together,  I  cannot  see  that 
ftere  is  anything  which  necessarily  should  induce 
me  to  put  the  limited  construction  on  sect.  4 
■which  is  contended  for  on  behalf  of  the  plainti&s. 
On  the  other  hand,  having  regard  to  the  history 
of  the  matter,  I  see  many  reasons  why  I  should 
ut  do  so,  and  I  can  easily  conceive  that  there  are 
cues  in  which  it  would  be  inequitable,  and  in  which 
the  Legislature  might  think  it  inequitable,  to 
alkwa  head  lessee  to  apply  for  relief,  tbongh  they 
nii^t  think   it  quite  equitable  to  allow  a  sub- 
Iwe  to  apply  for  relief,  and  it  seems  to  me  that 
Una  ii  sDch  a  case.    It  would  not  be  right  to  allow 
tkisee  who  had  managed  his  affairs  so  badly  as 
to  become  a  bankrupt,  to  apply  for  relief  under 
uj  conditions    whatever;    but,     although    the 
L^latnre  has  excluded  him,  it  seems  to  me 
perfectly  consistent  with  their  exclusion  of  such 
a  lessee,  that  they  should  allow  the  under-lessee, 
toapplv  for  relief  if  he  be  a  person  who  has  shown 
Unaeli  deserving  of  relief.    I  feel  a  difficulty  in 
buying  the  plain  language  of  an  Act  of  Parlia- 
ment in  compliance  with  any  supposed  scheme 
which  the  Legislature   may  have  had  in  view. 
Interpretii^  the  sections  together,  I  most  still 
give  to  each  section  its  full  weight.    There  is  no 
necessary  repngnancT  or  inconsistent  between 
^  two  sections,  and  I  am  not  obliged  to  make 
a  choice  between  them.    But,  as  it  seems  to  me, 
I  can  with  perfect  sense  read  the  two  sections 
together,  and  I  find  that  the  under-lessee  may 
become  entitled,  and  I  think   the    Legislature 
momt  that  he  should  become  entitled,  to  a  right 
wluch  it  is  possible  the  lessee  himself  could  not 
be  entitled  to.    It  is  said  this  is  a  very  strange 
wsi^.     But   the  whole    of   these    empowering 
nctions  with  reference  to  giving  relief  as  between 
^dlord  and  tenant  are  strange,  and  would  have 
heai  very  strange  to  those  who  lived  a  century 
^.     This    interference    with    the   contractual 
jjfhts  between  landlord  and  tenant  is  compara- 
titely  modem,  certainly  with  respect  to  all  other 
coreoaiits  than  a  covenant  to  pay  rent,  which 
"BBds  opon  a  different  footing  from  a  covenant 


to  make  a  mere  money  payment.  Therefore, 
although  I  feel  that  I  am  giving  these  under- 
lessees  a  right  which  Mr.  Sewell  himself  would 
not  have  had,  still  I  hold  in  their  favour  that  I 
have  jurisdiction  under  sect.  4  to  give  them  some 
relief  from  forfeiture,  which  undoubtedly  had  been 
incurred.  The  question  then  arises  upon  what 
terms  I  ought  to  give  them  the  relief  which  they 
ask.  They  ask  these  terms,  that  I  should  vest 
these  premises  in  them  upon  the  terms  of  their 
becoming  assignee  of  them,  and  that  they  should 
take  up  and  assume  the  liabilities  of  Mr.  Sewell 
as  assignee  and  not  otherwise.  On  the  other 
hand,  it  has  been  contended  for  the  plaintiffs,  that 
there  are  two  matters  with  reference  to  which  I 
ought  not  to  grant  them  relief  upon  any  sucfi 
terms.  First,  it  is  said  that  in  the  interval  since 
the  lease  was  granted  the  property  has  become 
more  valuable,  and  that  the  rent,  instead  of  being 
720Z.,  ought  to  be  8502.  I  will  assume  in  favour 
of  the  plaintiffs — I  did  not  hear  evidence  on  the 
point — ^that  8502.  is  the  rental  which  might  be 
commanded.  I  do  not  feel  able  to  raise  the  rent 
upon  these  under-lessees,  and  I  very  much  doubt 
if  I  have  any  jurisdiction  to  do  so.  This  4th 
section  goes  on  to  say  that  I  may  impose  any 
condition  as  to  payment  of  rent,  or  otherwise, 
upon  an  under-lessee,  but  I  very  much  doubt  that 
that  means  to  authorise  me  to  impose,  as  one  of 
the  conditions  of  making  a  vesting  order  vesting 
the  property  in  them,  an  increase— not  of  the  rent 
which  tney  are  paying  to  their  ovm  lessor — but  of 
the  head  rent  upon  the  premises.  Whether  I  have 
jurisdiction  to  do  so  I  do  not  feel  certain,  but  I  do 
not  feel  disposed  to  do  so,  or  to  make  it  a  con- 
dition of  giving  this  vesting  order  that  the  under- 
lessees  should  pay  any  rent  higher  than  the  head 
rent  which  Sewell  is  liable  to  pay.  So  much  with 
regard  to  the  rent.  Now  with  regard  to  the 
covenants  into  which  they  are  to  enter.  The 
defendants  contend  that  they  can  only  be  such 
covenants  as  Mr.  Sewell  would  be  liable  to  as 
assignee  of  the  lease.  The  plaintiffs  say,  "  No, 
you  must  make  them  enter  into  covenants  the 
same  in  all  respects  as  those  into  which  Mr.  Sewell 
had  entered,  and  it  is  the  practice  of  the  plaintiffs 
always  to  insist  upon  their  successive  assignees 
entering  into  personal  covenants  with  them  for 
the  performance  of  the  covenants  in  the  original 
lease."  Sewell  is  not  a  mere  assignee ;  he  is  an 
assignee  with  this  right  imposed  upon  him,  and  it 
is  part  of  the  terms  upon  which  the  plaintiffs 
granted  to  him  the  assignment.  I  thinlc  I  must 
impose  those  terms  upon  Messrs.  Nicholson.  The 
argument  for  the  d^endants,  if  pressed  to  its 
logical  conclusion,  would  lead  to  this,  that  I  ought 
to  make  a  Testing  order  vesting  the  property  in 
these  under-lessees,  upon  the  terms  of  their  per- 
forming all  the  covenants  that  they  come  under 
towards  Sewell,  as,  for  instance,  there  might  be  a 
smaller  rent  in  consideration  of  a  premium  paid. 
That  cannot  be  right,  and  I  do  not  think  it  would 
be  equitable  that  any  such  vesting  order  should  be 
made.  Then  it  is  said  for  the  defendants,  "  We 
are  quite  ready  to  accept  the  position  of  an 
assignee,  and  to  accept  Sewell's  responsibility  for 
rent  as  long  as  we  are  assignees."  But  I  think 
that  that  is  not  sufficient,  and  that,  if  they  are  to 
accept  Sewell's  responsibility  and  liabilities,  they 
must  accept  them  upon  the  same  terms  as  Sewell 
accepted  them,  and  as  the  plaintiffs  were  induced 
to  grant  them.  Therefore  I  must  declare  that  the 
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plaintiffB  are  entitled  to  the  posBession  of  these 
premises — I  do  not  give  them  jndfpnent  for 
possession,  but  I  ^punt  a  vesting  order  vesting 
them  in  the  defendants,  the  Messrs.  Nicholson, 
for  the  whole  of  their  term  npon  payment  by 
them  of  all  the  rent  due,  if  any,  and  npon  their 
executing  a  deed  containing  the  same  covenants 
with  reference  to  these  premises,  and  as  far  as 
their  term  is  concerned,  as  Sewell  was  under  with 
respect  to  his  term ;  and,  as  I  have  decided  the 
conditions  of  relief  in  favour  of  the  plaintiffs,  the 
defendants  must  pay  the  costs  of  this  action,  (a) 

Solicitors  for  the  plaintiffs,  WUmer  and  Beeves. 

Solicitors  for  the  defendants,  Ncuh,  Field,  and 
Co. 


PROBATE,  DIVORCE,  AND  ADMmALTT 
DIVISION. 

ADMIRALTY    BUSINESS. 

June  19  and  July  6. 

(Before  Brvcb,  J.) 

Williams,  Toebet,  and  Field  Limited  r. 

Knioht. 

The  Loed  of  the  Isleb.  (b) 

Marine  inmranee — Hire  of  tug — Contract  of  in- 
demnity— Collision. — RwMwng  •  down  clause — 
Duty  to  enforce  policy. 

In  an  agreement  by  which  a  tug-oumer  agreed  to 
lei  his  tug,  it  was  provided  that  the  owner  would 
fully  insure  and  keep  insured  the  tug  against 
certain  specified  risks,  including  riuc  of 
collision  causing  damage  to  the  tug  or  other  craft; 
and,  further,  that  if  at  any  time  during  the 
continuance  of  the  agreement  any  of  the  risks 
covered  should  happen,  the  tug-oumer  would  in- 
demnify the  hirers  %n  respect  of  all  such  damage 
to  the  extent  of  all  moneys  received  by  him  under 
the  insurance.  The  owner  effected  policies  to 
cover  the  specific  risk  for  2000Z.,  leaving  800?., 
the  balance  of  the  agreed  value  of  the  tug,  unin- 
sured. A  barge  employed  by  the  hirers  of  the 
tug  coming  into  collision,  whilst  in  tow  of  the 
tug,  with  a  steamship  at  anchor,  an  action  wcu 
brought  by  the  owners  of  the  steamship  against 
the  hirersofthe  tug.  The  latter  admitted  liability, 
and  the  damages  were  assessed  by  the  registrar. 
The  tug-oioner  sent  in  a  claim,  to  the  under- 
writers, who  refused  to  pay.  In  anaction  by 
the  hirers  against  the  owner  of  the  tug  for 
repayment  to  them  under  the  contract  of  the 
aiiiount  of  damages  paid  and  costs  incurred  by 
them  in  consequence  of  the  proceedings  by  the 
owner*  of  the  colliding  steamship,  or,  in  the 
altemative,  for  such  amount  as  damages  for 
breach  of  the  contract : 

Held,  that  the  defendant,  the  tug-oumer,  was  only 
liojile  to  indemnify  the  hirers  to  the  extent  of  any 
moneys  received  by  him  under  the  policies,  that 
he  was  under  no  obligation  to  sue  the  under- 
writers, and  that  as  he  had  received  no  moneys 
he  was  under  no  liability  to  the  hirers. 

This  was  an  action  under  an  alleged  contract  of 

(a)  The  learned  judge  refneed  to  make  it  a  condition 
of  the  relief  giyen  to  the  defend&nta  that  they  gboold 
pay  interest  on  the  rent  which  had  been  go  long  unpaid, 
or  the  costs  of  the  action  as  between  solicitor  and  client, 
or  the  fees  of  a  surveyor  who  had  made  a  survey  of  the 
premiaea  with  a  view  to  ascertain  the  present  letting  value. 

VO  Beported  by  BrrLxa  Aspirau.,  Eai.,  BaiTlsti)r.at-l«w. 


indemnitr,  or,  in  the  altemative,  for  damages  for 
breach  of  the  contract. 

The  plaintiffs  were  engaged  in  transport 
business  on  the  Thames,  and  for  this  purpose 
owned  and  used  bai'ges  and  other  craft.  The 
defendant  was  a  tug-owner  carrying  on  business 
as  the  "  Kaiser  Steam  Tug  Company."  On  the 
10th  June  1892,  the  plaintiffs  and  defendant 
entered  into  a  written  agreement,  by  which  the 
defendant,  inter  alia,  agreed  to  let,  and  the 
plaintiffs  agreed  to  hire,  the  steam  tug  Kaiser  for 
four  weeks  from  the  8th  June  1892,  and  thence 
from  week  to  week  until  the  agreement  should  he 
determined  in  manner  provided.  The  6th  clause 
of  the  agreement  was  as  follows : 

The  said  J.  P.  Knight  (the  defendant)  will  folly  innm 
and  keep  fully  insured  the  said  tug  against  all  risks  (in- 
clnding  collision  risk  and  risk  of  damage  to  or  by  cnft 
or  vessels  in  tow  of  the  said  tug  or  such  vessels  or  craft 
colliding  with  others)  during  the  oontinnanoe  of  this 
agreement,  and  will  forthwilli  furnish  to  the  hirers  u 
abstract  of  the  policy  or  policies  etFected  in  respect  of 
the  said  tug.  Provided  always,  that  if  at  any  time 
during  the  continuance  of  this  agreement  the  said  iog 
shall  be  damaged  by  or  shall  occasion  damagfe  to  craft  or 
vessels  in  tow  of  the  said  tug,  and  that  the  said  fag 
or  any  oraft  or  vessels  that  she  may  be  towing  shall  b» 
damaged  by  or  shall  occasion  damage  to  any  cnft  or 
vessels  or  otherwise,  which  shall  be  covered  by  tlie 
insurance  to  be  effected  by  the  said  J.  P.  Knight,  u 
hereinbefore  provided,  then  the  said  J.  P.  Knight  wiB 
indemnify  the  hirers  in  respect  of  all  such  damage  to 
the  extent  of  all  moneys  received  by  him  under  sock 
insurance. 

The  defendant,  purporting  to  act  under  the 
agreement,  effected  a  policy  upon  the  tug  for 
2000;.,  upon  a  valuation  of  28002.,  but  did  not  ' 
insniQ  the  balance.  The  defendant  alleged  that 
he  was  not  able  to  induce  the  underwriters  to  fully 
insure  the  tug  against  the  risks  specified  in  the 
agreement,  but  tnis  the  plaintiffs  refused  to  admit. 
To  the  extent  that  the  defendant  so  failed  to  fully 
insure  and  keep  insured  the  tug,  he  admitted 
that  he  became  the  insurer  thereof,  and  brought 
into  court  the  sum  of  1652.  in  respect  thereiof. 
The  abstract  of  the  policy  as  provided  by  the 
above  clause  was  not  tumished  to  the  plaintiffs, 
who  did  not,  however,  apply  for  it. 

On  the  26th  June  1892,  a  barge  employed  by 
the  plaintiffs,  whilst  in  tow  of  we  tug,  collided 
with  and  damaged  the  passenger  steamer  Lord  of 
the  IsUs,  which  was  lying  at  anchor  immediately 
above  London  Bridge.  The  owners  of  the  steamer 
made  a  claim  for  the  damage  sustained,  and  on 
11th  April  1893  commenced  an  action  against  the 
plaintiffs.  On  the  28th  June  the  liability  of  the 
plaintiffs  to  the  owners  of  the  Lord  of  the  Isles 
was  admitted  by  the  plaintiffs,  and  the  claim 
thereunder  was  referred  to  the  registrar  to  assess 
the  amount.  Such  claim  amounted  to  3662.  7*.  1<2., 
but  on  the  12th  Aug.  the  registrar  reported  that 
3352.  lOs.  was  due  from  the  plaintiffs  to  the  owners 
of  the  steamer,  with  interest,  and  that  the  owners 
were  entitled  to  the  costs  of  the  reference.  The 
plaintiffs  were  liable  to  pay  such  sum  of  3352. 10>.t 
and  alleged,  but  this  was  not  admitted  by  the 
defendant,  that  they  had  paid  two  further  sums, 
being  the  amount  of  the  taxed  costs  of  the  owners 
of  the  Lord  of  the  Isles  and  the  plaintiffs'  costs  of 
such  action  and  reference.  The  defendant  did 
not  endeavour  to  collect,  and  did  not  receive  any 
moneys  under  the  insurances.    Upon  receipt  ct 
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the  plaintifls'  claim,  the  defendant  sent  in  a  claim 
to  tne  nndorwriters  under  the  policies,  but  the 
imdenmiien  refused  to  make  any  payments,  and 
the  defendant  received  nothing  under  them. 

The  plaintiffs  having  called  upon  the  defendant 
to  indeninify  them  imder  clause  6  of  the  agree- 
oent,  and  to  collect  the  insursnce  moneys  payable 
under  the  policies,  the  defendant  aUeKed  that  he 
had  eilacted  insurances,  and  oonten£d  that  he 
kd  thereby  fulfilled  his  obligations  under  the 
tgreemoit,  and  that  he  was  under  no  obligation 
(o  BUS  the  tmderwriters.  The  defendant  admitted 
tint  be  mu  responsible  to  the  plaintiffs  in  the 
ab(n*4MBtioned  sum  of  165Z  Is.,  which  he  paid 
into  coart  in  full  satisfaction  of  all  claims  made 
h]  the  plaistiffs  in  the  action. 

The  plaintiffs  contended,  and,  save  as  afore- 
«B^  the  defendant  denied,  that  under  these  dr- 
csmatuices  they  were  entitled  to  recover  from  the 
jeCendant  the  amounts  sued  for  in  the  action. 

Frfe,  Q.C.  and  .Hurst  for  the  plaintiffs,  con- 
'toMd,  first,  on  the  construction  of  the  agree- 
nort  that  the  defendant  had  himself  undertaken 
to  indemnify  the  plaintifb  against  the  risk  which 
lad  happened,  and  that  he  was  therefore  liable  on 
his  eontract  of  indemnity ;  secondly,  that  he  had 
undertaken  to  collect  the  moneys  which  might 
liecome  payable  under  the  insurances  which  he  had 
contracted  to  effect,  and  that  as  it  was  agreed 
that  he  had  not  endeavoured  to  collect  them  he 
mg  liable  for  their  amount  as  for  breach  of 
contract ;  and  thirdly,  that  the  policies  taken  out 
^y  the  defendant  in  professed  perfoi-mance  of  his 
contiact  were  not  such  as  the  ptaintifFs  themselves 
ccnld  have  sued  the  underwriters  upon,  such 
p(&tea  being  in  a  form  in  which  the  defendant 
obIj  eoold  sue,  and  being  upon  the  tue  in  which 
he  alone  was  Lnterested.  Further,  if  the  de- 
bs^atA  failed  to  insure  in  such  a  form  that 
natber  he  nor  the  plaintiffs  could  sue  on  the 
policiet,  the  defendant  was  liable  for  the  whole 
*iaoaiit,  as  he  practically  admitted  by  his  pay- 
moit  into  court  in  respect  of  the  proportion 
vbich  he  did  not  insure.  If  he  insured  he  was, 
(Oder  the  contract,  the  person  to  collect.  As  to 
Ksts,  the  defendant  was  liable  under  his  contract 
ofindenmity : 

Leaks  on  Contracts,  p.  1078  ; 

lindley  on  Fartnerahip,  6tl>  edit ; 

fimitfc  T.  Howell,  6  Ex.  730 ;  20  L.  J.  377,  Ex.  j 

filyth  T.  Smith,  5  M.  &  G.  405 ; 

Carrard  v.  Cotlrell,  10  Q.  B.  679. 

Aifiiuill,  Q.C.  and  Butler  Agnail,  for  the  de- 
faidaiit,  contended  that  the  plamtiff  s  were  really 
Heking  to  make  the  defendant  bring  an  action 
uaiiist  the  underwriters.  There  was  no  such 
ooli^iion  expressly  provided  for  )yr  the  contract^ 
and  it  ought  not  to  be  implied.  Under  clause  6 
the  defendant's  obligation  was  completed  upon 
proper  insurances  bemg  made,  and  upon  his  hand- 
ng  over  any  insurance  moneys  which  might  come 
h^  bia  hands.  There  was  no  obligation  to  take 
iispB  to  procure  the  insurance  moneys.  The  con- 
tract was  in  such  a  form  that  the  plaintiffs  could 
nrarer  directiv  from  the  underwriters  for  any 
lose  in  which  they  were  interested.  The  letting 
<n  the  tag  to  the  plaintiffs  under  the  contract  was 
sdemiae,  so  that  the  crew  of  the  tug  were  the 
*ftniBia  of  the  plaintiffs ;  and,  so  far  as  any  present 
*^oa  was  concerned,  the  defendant  could  not  have 
wen  made  liaUe  for  any  damage  done  to  the  Lord 

Vol  UH,  1819. 


of  the  I$h$.  It  was  now  clear  that,  in  spite  of  The 
Lemington  (32  L.  T.  Bep.  69 ;  2  Asp.  Mar.  Law 
Gas.  475),  the  liability  in  personam  and  in  rem 
for  negligence  were  convertible  terms : 

The  Tatmania,  59  L.  T.  Bep.  263  ;  6  Aap.  Mar.  Law 
Cw.  305;  13 P.  Div.  110  ;  57 L.J.  49,  Ad. 

By  the  4th  clause  of  the  agreement  the  plaintiffs 
were  bound  to  make  good  any  damage  done,  and, 
as  before  stated,  they  were  personally  liable  for 
any  damage  done  by  the  negligence  of  their  ser- 
vants. Thus  they  liad  an  insurable  interest  in  the 
tug,  and  the  policies  effected  were  in  such  words 
that  they  covered  the  interest  of  all  concerned, 
including  the  plaintiffs.  And  as  they  were  effected 
for  the  express  purpose  of  covering  that  interest, 
the  plaintiffs  had  the  requisite  insurable  interest 
to  entitie  them  to  sue  under  the  poUcy.  Their 
interest,  being  an  interest  for  the  time  being  in  the 
tug  itself,  was  sufficiently  stated  to  enable  them 
to  sue : 

Sutherland  v.  Pratt,  12  M.  4  W.  16 ; 

Amoold  on  Blarine  Inanranoe,  6th  ed.,  pp.  60,  61. 

It  might  be  that  there  was  a  concurrent  interest 
so  that  the  defendant  could  recover  for  whatever 
damage  affected  him,  as,  for  instance,  any 
damage  to  the  hull  of  the  tug  itself,  whilst  the 
plaintiffs  could  recover  for  any  damage  which 
they  might  sustain  personally  whilst  they  had  the 
tug.  In  this  case  the  plaintiffs  were  sued  in 
personam  by  the  owners  of  the  Lord  of  the  Isles, 
and  had  paid  because  the  negligence  was  the 
negligence  of  their  servants.  No  damage  had 
be«i  occasioned  by  any  person  for  whom  the  de- 
fendant was  reBpon8ible,and  hence  he  had  no  interest 
qiid  the  damage  in  the  subject-matter  of  the  insur- 
ance, and  couM  not  maintain  an  action  against  the 
underwriters.  The  words  of  the  agreement  im- 
plied no  obligation  to  collect  or  even  to  receive, 
and  if  the  plaintiffs  could  sue,  no  such  obligation 
should  be  imposed  upon  the  def aidant.  Ii  there 
was  any  fear-  as  to  parties,  there  was  no  reason 
why  the  action  should  not  be  brought  in  the  joint 
names  of  the  plaintiffs  and  the  defendant.  As 
to  costs,  in  any  event  these  could  not  be  recovered, 
because  they  were  not  damages,  as  beine  the 
natui-al  and  probable  cause  of  the  defendant  e  act. 
The  only  case  in  which  costs  could  be  recovered  as 
damages  was  where  there  existed  an  express  or 
implied  undertaking  to  indemnify,  and  there  was 
no  such  undertaking  here. 

Pyfce,  Q.C.  in  reply.  Cur.  adv.  vult. 

July  6. — Bbtice,  J. — [Having stated  the  facts:] 
The  question  in  dispute  resolves  itself  prac- 
tically into  this:  Upon  whom  does  the  burden 
rest  of  compelling  the  underwriters  to  pay 
the  amount  of  the  loss  insured  by  the  defen- 
dant.°  The  defendant  agreed  to  insure,  and  I 
think  it  must  be  taken  that  the  insurance  was 
entered  into  to  cover  the  plaintiffs'  interest.  It 
may  be  that  the  policy  covered  the  defendant's 
interest  also,  and  that  in  the  case  of  a  total  loss  of 
the  tug  by  perils  of  the  sea,  the  defendant  would, 
in  certain  events,  be  entitled  to  recover  under  the 
policy.  But  in  the  event  which  has  happened, 
which  has  resulted  in  a  loss  to  the  plaintiffs, 
I  do  not  doubt  that  the  policy  must  be  regarded 
as  having  been  effected  for  the  plaintiffs,  and 
that  any  money  recovered  under  the  policy  in 
respect  of  the  loss  now  in  question  would  enure 
for  the  benefit  of  the  plaintiffs.    It  is  contended 
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that,  as  the  policr  was  effected  by  the  defendant 
for  the  plaintifcB'  benefit,  he  was  their  agent  to 
effect  the  policy  on  their  behalf,  and  it  was  there- 
fore his  duty  to  enforce  the  policy  and  to  take 
proceedings  against  the  underwriters  to  recover 
the  money  due  under  the  policy.  It  appears  from 
the  defendaot's  letter  of  the  26th  Apnl  1893,  that 
he  did  apply  to  the  underwriters  to  par  the  claim, 
and  that  they  referred  him  to  their  solicitors,  and 
by  letter  dated  the  3rd  Jan.  1893,  the  defendant 
offered  to  hand  over  the  policies  to  the  plaintiffs. 
But  the  plaintiffs  insist  that  the  defendant  must 
do  more,  and  that  he  must,  without  an  offer  of 
indemnitv  from  them,  at  his  own  cost  and  risk 
take  legal  proceedings  against  the  underwriters. 
I  can  find  no  authority  in  favour  of  this  conten- 
tion. No  doubt  where  an  agent  effects  a  policy 
on  behalf  of  a  principal,  and  retains  the  policy 
with  the  consent  of  the  principal,  it  becomes  hiJs 
duty  to  use  reasonable  diligence  to  enforce  the 
rights  and  protect  the  interests  of  his  principal  in 
all  matters  arising  out  of  the  contract.  By  his 
negligence  in  the  discharge  of  these  duties  the 
BAent  may  render  himself  personally  liable : 
{Sousfield  v.  Creiiwell,  2  Camp.  545.)  But  where 
he  does  all  that  is  necessary  to  preserve  the  rights 
of  his  principal,  and  demands  the  amount  claimed 
on  the  policy  fi-om  the  Tinderwriters,  I  think  he 
does  all  that  he  can  be  reasonably  expected  to  do. 
He  is  not  bound  to  indemnify  his  principal  against 
the  trouble  or  expense  of  proving  the  justice  of 
his  claim.  It  is  the  principal  who  can  alone,  in 
most  cases,  furnish  the  proofs  and  documents  by 
which  the  claim  can  be  sustained.  In  the  present 
case  I  understand  that  the  underwriters  deny 
that  the  barge  that  did  the  damage  was  at  the 
time  in  tow  of  the  steam  tug.  That  is  a  fact 
which  the  underwriters  are  entitled  to  have 
pi-oved.  It  is  not  resisonable  that  an  agent  should 
be  exposed  to  the  hazard  and  expense  of  litiga- 
to  which  he  is  a  stranger.  These  are  the  rules 
which  are  laid  down  in  Duer  on  Insurance,  in  the 
12tib  chapter  "  Of  the  extent  of  the  liability  of  the 
agent."  In  the  absence  of  judicial  decision,  I  do 
not  know  of  any  higher  authority.  Even  in 
the  case  of  a  «Iei  credere  agent,  that  learned 
author  observes :  "  Where  the  liability  of  the 
principal  debtor,  as  in  the  case  of  the  underwriter, 
IS  not  absolute,  but  contingent ;  where  it  depends 
upon  facts,  the  evidence  of  which  it  is  the  province 
and  the  duty  of  the  assured  to  furnish,  until  that 
evidence  has  been  given  and  has  proved  conclusive, 
it  seems  to  be  clear  that  the  del  credere  agent 
ought  not  to  be  held  responsible ;  for  until  then 
there  is  no  certainty  that  a  debt  exists  to  which 
this  guarantee  was  meant  to  apply"  (Duer  on 
Marine  Insurance,  ed.  1846,  vol.  5,  lecture  12, 
p.  333.^  In  the  present  case  the  defendant  did  not 
guarantee  the  solvency  of  the  underwriters,  and  it 
seems  to  me  to  be  unreasonable  to  fix  upon  him  a 
higher  obligation  than  would  attach  to  him  if  he 
bad  given  such  a  guarantee.  These  principles  are, 
I  think,  in  accordance  with  the  general  law.  If  an 
agent  has,  at  the  express  or  implied  request  of  his 
principal,  necessarily  incurred  expenses  in  carry- 
mg  on  litigation  on  behalf  of  his  principal,  the.'ie 
expenses  must  be  borne  by  the  principal,  and  the 
agent  will  be  entitled  to  recover  them  from  the 
principal:  .see  ffoir#«  v.  Jfarfin.  1  Esp.  161:  and 
ChHU  v.  Bartla^.  5  B.  A  C.  141.'  I  think  it 
follows  that  the  agent  may,  in  cases  where  com- 
monication  with  the  principal  is  possible,  demand 


an  indemnilr  b^ore  commencing  litigation :  (see 
Laeey  v.  HiU.  L.  Sep.  18  Eq.  182.)  See  also  as  to 
the  liability  of  a  trustee  where  there  is  a  covenant  to 
insure  against  fire,  TudbaU-v.  Meddlitxftt  (36  W.  K. 
886.)  Forthe  reasons  I  have  given  I  have  come  to  the 
conlusion  that  the  defendant  has  not  been  gnOty 
of  any  breach  of  his  contract.  It  does  not  appear 
that  he  has  not  been  ready  and  willing  to  do  eveiy- 
thing  that  he  was  bound  to  do  to  enable  th& 
plaintiffs  to  obtain  the  benefit  of  the  policies 
effected  on  their  behalf.  I  have  not  thought  it 
necessary  to  consider  the  question  whether  the 
action  on  the  policy  should  be  brought  in  the  name 
of  the  pluntiffs  or  the  defendant,  because  it  has 
not  been  shown  that  the  defendant  has  been  nn- 
willing  to  allow  the  plaintiffs  to  use  his  name  on  a 
proper  indemnity  being  given:  (see  Ex  park 
Keareley,  17  Q.  B.  Div.  1.)  In  the  result,  I  muatgive 
judgment  for  the  defendant.  The  plaintiffs  are, 
I  think,  entitled  to  costs  up  to  date  of  the  pajrment 
into  court,  and  the  defendant  is  entitled  to  the 
xiosts  since  that  date. 

Solicitors :    for  the   plaintiffs,   Prilchard   and 
Sana  ;  for  the  defendant,  Jennings  and  Sons. 


I^ouse  of  i^orlis. 

AprU  27,  May  4  and  7. 

(Before  the  Lord  Ghaitcellob  (Herschell), 
Lords  Watsok,  Morris,  and  Sband.) 
Hewlett  v.  Allen,  (a) 

ON  APPEAL    FROH    THE    C01TBT    OF    APPEAL    IN 
ENOIAND. 

Matter  oTid  servant — Waaes — DeduetionB  for  nek 
and  accident  fund — Illegality  of  deductions — 
Truck  Act  1831  (14  2  WiU.  4.  c.  37),  ««.  1.  2.  24- 
—Tritek  Amendment  Act  1887  (50  &  51  Viet. 
c.  46). 
The  appellant  had  been  for  some  time  in  the  ent- 
ploymerU  of  the  respondent,  and,  as  a  eondition- 
of  her  empJoymeni.  signed  an  agreement  to 
become  a  member  of  a  sick  and  accident  dub,  and 
to  subscribe  a  toeekly  sum  to  the  funds  in  pro- 
portion to  her  wages.  Such  sums  were  dechicted 
weekly  from  her  wages  and  paid  to  the  treasurer 
of  tiie  dub.  The  appellant  was  informed  of  the 
amount  of  such  dedudion  when  her  wages  tfoere 
paid. 
Held,  that  the  payments  to  the  sick  and  accident 
fund  must  be  taken  to  have  been  made  with  the 
assent  of  the  appellant,  and  that  she  could  not 
recover  the  amounts  so  deducted  from  her  looses 
(M  being  deductions  made  illegal  by  the  3Vuck 
Ad  1831. 
Judgment  of  the  Court  of  Appeal    affirmed   for- 

dtfereni  reasons. 
Ex  parte  Cooper ;    He  Morris    (51   L.   T.  JZep. 
374;  21   Ch.  Div.  683)  distinguished:  Dieta  of 
Lord  Selbome,  L.C.  and  Cotton,  LJ.,  in  that 
case,  approved. 
This  was  an  appeal  in  forma,  pauperis  from    & 
judgment  of  the  Court  of  Appeal  (Lord  Eaher. 
M.R.,  Bowen    and    Kay,     L.JJ.^    reported    ha. 
67   L.  T.  Rep.  457  ;   (1892)  2  Q.  B.  662  ;    who 
had  affirmed  a  judgment  of  the  Divisional  Coori^ 
(Day  and  Chu-les,  JJ.).  on  appeal  froma  Gonnty 

Court. _____^ 

(1)  Reported  by  C.  E.  lUutis,  bg^  BuiiittMt-Lkw. 
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The  action  was  brought  bj  the  appellant, 
a  confectionery-worker,  against  the  respondent, 
vho  is  the  proprietor  of  large  confectionery 
works,  to  recover  11. 13<.  7(2.  as  arrears  of  wage0, 
bein;;  the  amount  of  certain  small  dedactions 
made  eaeh  week  by  the  respondent  from  the 
wages  of  the  appellant  whilst  she  was  in  his 
employment  as  contribntions  to  a  sick  and  benefit 
cIdd,  the  recorery  of  that  sum  being  claimed  on 
the  gromid  that  such  deductions  were  illegal  under 
tlie  Track  Acts.  The  appellant,  who  had  been  in 
tbfi  respondent's  employment  on  two  previous 
flccasioiis,  was  employed  on  the  terms  of  a 
vritten  agreement,  dated  the  29th  Oct.  1890,  and 
she  was  dismissed  in  December  1891.  By  the 
s^rcement  it  -was  en>ressed  that  the  appellant 
should  conform  to  the  rules  and  regulations  of 
the  respondent'o  works.     Bule  28  was  as  follows : 

All  em^loyi?*  will  hare  to  beoome  members  of  the 
m&  tad  aocident  clab. 

During  the  continuance  of  the  employment  the 
rapondent  deducted  from  Ihe  appellant's  wages 
tiesoni  of  2id.  or  3<2.  a  week  as  the  amount  of 
her  contribution  to  the  club.  It  was  proved  at 
the  trial,  and  it  was  not  disputed  on  the  part  of 
the  respondent,  that  the  appellant  had  never 
received  any  sick  pay  or  medical  attendance  or 
other  relief  from  the  club,  that  she  never  had  any 
notice  or  knowledge  of  any  proposal  or  election  of 
the  members  of  the  committee  of  the  club  and 
never  heard  of  such  election,  and  that  the  annual 
balance-sheets  of  the  club  were  never  seen  by  her 
and  that  she  had  no  knowledge  of  them.  The 
learned  judge  of  the  County  Court  held  that  the 
<leJQctions  from  the  appellant's  wages  since  the 
TWk  Act  of  1887  came  into  operation  were 
iDejil,  and  ^ve  judgment  for  the  appellant  for 
1!.  6».  lOd.  with  leave  to  the  respondent  to  appeal. 
The  respondent  having  appealed,  the  Queen's 
Bench  Division  reversed  the  decision  of  the  learned 
j"^  of  the  County  Court,  and  ordered  judg- 
ment to  be  entered  for  the  respondent  with  costs. 

-fiohton,  Q.C.,  Corrie  Chrant,  and  Compton  Smith 
appeared  for  the  appellant. 

Finlay,  Q.C.  and  Crisps  for  the  respondent. 
_  The  arguments   appear    sufficiently  from  the 
jndgment  of  the  Lord  Chancellor. 

At  the  conclusion  of  the  arguments  their  Lord- 
ships took  time  to  consider  their  judgment. 

JTajf  7. — Their  Lordships  gave  judgment  as 
fdlows: 

The  LoBD  Chancellob  (Herschell).  —  My 
Lords :  The  facts  of  this  case  are  very  simple,  and 
pay  be  shortly  stated,  but  the  p<nnt  raised 
i>  one  by  no  means  fi-ee  from  difficulty.  The 
appellant,  who  was  plaintiff  in  the  action 
lidow,  entered  several  umes  into  the  service  of 
the  defendants,  who  are  the  respondents  at  the 
bar;  first  in  the  year  1886,  again  m  the  year  1888, 
and  sgam  in  the  year  1890.  On  each  occasion  the 
appellaat  entered  into  an  agreement  with  heir 
employers,  which  was  signed  by  her,  "  to  conform 
to  all  the  rules  and  regulations  of  Messrs.  T. 
Allen  and  Son's  works,  and  to  submit  to  the 
penalties  for  breach  of  the  same,  a  copy  of  which 
rales  and  r^rglations  was  given  me  at  the  time  of 
Bgning  this."  Then  follows  the  signature  of  the 
•ppellaat.  One  of  the  rules  to  which  she  so  agreed 
">  conform  was  in  these  words:  "All  employes 
*ill  hare  to  become  members  of  the  Sick  and 


Aocident  Clubs."  It  appears  that  there  was  a 
sick  and  benefit  sooie^  established  in  connection 
with  the  employment  tor  the  benefit  of  employes 
at  Messrs.  Allen  and  Son's  works.  The  rules  of 
(hat  society  provided  that  the  contributors  to  the 
fund  were  to  "  consist  of  all  employed  in  the  works 
who"  were  to  be  divided  into  five  classes,  and 
according  to  the  class  was  the  amount  of  weekly 
subscription,  varying  from  5d.  down  to  1^,  and 
also  the  amount  of  "  weekly  relief  in  case  of  sick- 
ness or  accident,"  varying  from  12g.  down  to  3s., 
and  "  death  money "  varying  from  eight  guineas 
down  to  two  guineas.  The  subscription  was  to 
"  include  doctor's  attendance  free  within  three 
miles,  unless  members  "  were  "  able  to  call  at  his 
surgery."  By  another  rule,  "  a  member  of  the 
firm  "  was  "  to  act  as  treasurer,  and  the  club  "  was 
to  "  have  its  own  committee  of  management  of 
twenty  members,"  who  were  to  "  conduct  all  the 
business  of  the  club,  their  services  rendered  being 
gratuitous."  In  accordance  with  these  rules  it  was 
the  practice  for  a  weekly  payment  to  be  made  to  the 
treasurer  of  the  fund,  and  the  sums  received  by 
him  were  paid  from  time  to  time  to  a  separate 
account  which  was  kept  at  the  bank,  and  in  case 
of  sickness,  or  the  other  cases  referred  to,  the 
members  received  relief  from  the  fund  so  estab- 
lished. There  was  deducted  from  the  plaintiff's 
wages  (in  the  manner  which  I  will  refer  to  in  a 
moment)  weekly  the  stun  of,  at  one  time' 2^(2.,  and 
at  another  3d.  a  week  ;  that  is  to  say,  the  subscrip- 
tion of  the  fourth  class  and  the  third  class.  It 
appears  that  each  week  the  appellant  received  a 
ticket,  of  which  one  was  produced  to  your  Lord- 
ships, showing  the  gross  amount  of  wages  due, 
and  there  was  in  this  particular  case  15s.  9a.,  from 
which  was  deducted,  "fines  2d.,  sick  club  2id.";  so 
that  each  week  at  the  time  when  the  appellant 
received  the  balance  she  was  made  aware  that 
there  was  being  paid  by  the  firm  to  the  treasurer 
of  the  sick  club  this  amount  of  2id.  or  3d., 
as  the  case  might  be,  and  that  payment 
was  made  without  objection  during  the  whole 
time  tiiiat  she  was  in  the  employ  of  the  respon- 
dents. When  she  left  she  received  the  sum  of  3«. 
from  the  fund,  which  it  appears  was  the  amount 
to  which  any  member  was  entitled  on  ceasing 
to  be  in  the  employ  of  the  en^loyers.  Of 
course  during  the  whole  time  she  was  in  theii- 
einployment  she  received  the  advantages  of  being 
a  member  of  this  sick  and  benefit  club.  It  was 
suggested  on  behalf  of  the  appellant  that  she  had 
received  nothing  from  the  fund  except  the  3s.  on 
leaving  it,  that  that  was  the  only  benefit  she  had 
derived.  I  cannot  at  aU  concur  in  that  view. 
Although  she  in  point  of  fact  did  not  fall  ill 
daring  the  time  toat  she  was  in  their  employ,  she 
received  the  benefit  of  having  secured  to  her,  in 
case  she  fell  ill,  a  considerable  weekly  payment 
out  of  the  sick  fund.  After  her  employment 
ceased  the  present  action  was  brought,  and  she 
claimed  a  right  to  recover,  less  certain  deductions 
with  which  I  need  not  trouble  your  Lordships,  the 
total  amount  that  had  been  in  this  way  weekly 
paid  to  the  sick  club,  and,  in  the  manner  that! 
have  described,  deducted  from  the  sum  which  she 
otherwise  would  have  received  from  the  employers. 
If  it  had  not  been  for  the  provisions  of  the  Truck 
Act,  I  do  not  think  it  can  be  doubted  for  a  moment 
that  the  plaintiff  would  have  had  no  possible  claim. 
The  fact  that  she  had  become  a  member  of  this 
sick  club,  and  that  week  by  week  to  her  knowledge 
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and  with  her  Eiaaent  a  sum  had  been  paid  by  the 
employers  on  her  behalf  to  the  sick  innd,  which 
gave  her  a  ri^ht  to  all  its  advaataftes  wonld  be  a 
complete  answer  to  any  such  action.  I  do  not 
thinx  that  was  really  disputed  at  the  bar,  but  the 
plaintiffs  case  rested  entirely  upon  the  provisions 
of  the  Truck  Act.  It  was  alleged  that  she  had 
not  receired  the  whole  of  her  wages  in  the  manner 
in  which  that  Act  entitled  her  to  demand  them, 
and  that  not  having  received  the  whole  of  her 
wages  the  balance  now  fell  to  be  paid  by  her 
employers.  I  should  state  that,  during  a  portion 
of  the  time  when  she  was  first  in  the  service  of  the 
employers,  the  character  of  the  employment  was 
not  one  within  the  Truck  Act.  It  only  came 
within  the  Truck  Act  by  reason  of  the  amending 
Act  of  1887,  which  brought  that  particular 
occupation  within  it.  The  Act  (1  &  2  Will.  4, 
c.  37}  is  intituled,  "An  Act  to  prohibit  the 
payment  in  certain  trades  of  wages  in  goods  or 
otherwise  than  in  the  current  coin  of  the  realm." 
And  the  3rd  section  enacts :  "  That  the  entire 
amoTmt  of  the  waees  earned  by  or  payable  to  any 
artificer  in  any  of  the  trades  hereinafter  enume- 
rated, in  respect  of  any  labour  by  him  done  in  any 
such  trade,  shall  be  actually  paid  to  such  artificer 
in  the  current  coin  of  this  rralm,  and  not  other- 
wise ;  and  every  payment  made  to  any  such  arti- 
ficer by  his  employer,  of  or  in  respect  of  any  such 
wages,  by  the  aelivering  to  him  ot  goods,  or  other- 
wise than  in  the  current  coin  aforesaid,  except  as 
hereinafter  mentioned,  shall  be  and  is  hereby 
declared  illegal,  null,  and  void."  The  4th  section 
enacts  :  "  That  every  artificer  in  any  of  the  trades 
hereinafter  enumerated  shall  be  entitled  to  recover 
from  his  employer  in  any  such  trade,  in  the 
manner  by  law  provided  for  the  recovery  of 
servants'  wages,  or  by  any  other  lawful  ways  and 
means,  the  whole  or  so  much  of  the  wages  earned 
by  such  artificer  in  such  trade  as  shall  not  have 
been  actually  paid  to  him  by  such  his  employer 
in  the  current  coin  of  this  realm."  It  is  on  those 
two  clauses  that  in  the  first  place  the  plaintiff 
founds  her  action.  She  alleges  that  she  has  not 
been  paid  in  the  current  coin  of  the  realm  the 
wages  to  which  she  was  entitled.  I  do  not  think 
it  can  be  doubted  that  the  object  of  this  enact- 
ment was  to  strike  at  the  practice  which  had 
grown  up  of  employers  making  their  payment  in 
part  by. the  supply  of  goods  in  the  sale  of  which 
they  were  interested — a  practice  which  it  was 
thought  would  place  the  person  employed  at  an 
unfair  disadvantage,  and  one  which  it  was  thought 
was  calculated  to  result  in  the  person  employed 
obtaining  something  less  than  the  agreed 
remuneration  for  services.  The  contrast  in  those 
sections  is  between  payment  in  current  coin  of 
the  realm  and  payment  in  some  other  fashion, 
and  I  can  myself  entei'tain  no  doubt  that  a  pay- 
ment made  by  an  employer  at  the  instance  of  a 
person  employed  to  discharge  some  obligation  of 
the  person  employed,  or  to  place  the  money  in  the 
bands  of  some  person  in  whose  hands  the  pei-son 
employed  desires  it  to  be  placed,  is  in  the  sense 
and  meajiing  of  those  sections  a  payment  to  the 
person  employed  as  much  as  if  the  current  coin 
of  the  realm  had  been  placed  in  his  or  her  hands. 
It  is  said  that  money  paid  in  that  way  would  not 
be  a  payment  of  the  debt — that  it  could  not  have 
been  pleaded  as  payment ;  that  the  defence  must 
have  been  one  of  set-off.  Whether  that  be  so  or 
not,  in  accordance  with  the  system  of  pleading 


which  previously  prevailed,  I  do  not  think  it  at 
all  necessary  to  mquire.    The  distinction  between 
payment  and  set-off  was  often  a  very  fine  one  in 
old  days.    But  however  that  may  be  as  a  matter 
of  pleading,  I  cannot  myself  doubt  that,  looking  at 
the  purpose  and  object  as  well  as  the  words  of 
this  statute,   a  payment  made  in  that  fashion 
would  be  a  payment  in  the  current  coin  of  thft 
realm,  and  not  otherwise,  within  the  meaning  of 
the  Truck  Act    The  case  obviously  would  not  be 
in  the  slightest  degree  within  the  mischief  acainst 
which  that  statute  was  directed.    I  ought  alao  t» 
call  attention  to  the  fact  that  the  5th  <£iuse  of  the 
statute  does  prohibit  set-off  in  particular  cases. 
The  employer  in  any  action  commenced  by  an 
artificer  for  the  recovery  of  wages  is  not  to  be 
allowed  a  set-off, "  nor  to  claim  any  reduction  of  the 
plaintiff's  demand  bv  reason    ...   of  any  goocU, 
wares,  or  merchandise,  had   or  received  by  tiie 
plaintiff  as,  or  on  account  of,  his  wages   ...  or 
by  reason  of  any  goods,  wares,  or  merchandise  sold, 
delivered,  or  supplied  to  such  artificer  at  any  shop 
or   warehouse   kept    by    or    belonging  to   snco 
employer,  or  in  the  profits  of  which  such  employer 
shall  have  any  share  or  interest."    The  object  of 
that  enactment  is  obvious,  but  it  does  not  touch  a 
case  of  set-off  (if  it  be  a  case  of  set-off)  of  money 
paid  for  the  person  employed  at  his  or  her  request. 
But  then,  it  is  said  tnat  the  2nd  clause  ca  the 
statute  enacts  :  "  That  if,  in  any  contract  herdn- 
af  ter  to  be  made  between  any  artificer  in  any  of 
the    trades    hereinafter     enumerated    and    his 
employer,  any  provision  shall  be  made  directly  or 
indirectly   respecting    the   place   where,  or  the 
manner  in  which,  or  the  person  or  persons  with 
whom,  the  whole  or  any  part  of  the  wages  due  or 
to  become  due  to  any  sucn  artificer,  shul  be  laid 
out  or  expended,  such  contract  shall  be,  and  is 
hereby  declared   illegal,  null,  and    void."     The 
words  relied  on  in  that  clause  by  the  appellant 
are  these,  that  any  provision  made  directly  or  in- 
directly respecting  the  manner  in  which,  or  the 
person  with  whom,  any  of  the  moneys  to  become 
due  shall  be  laid  out  or  expended  is  rendered 
illegal,  null,  and  void.    Now  the  contention  on 
behalf  of  the  appellant  is  this :  The  appellant,  by 
a  provision  in  the  contract  between  her  and  her 
employers  agreed  to  become  a  member  of  the  sick 
and  accident  club ;  that  although  the  aj^reement 
did  not  in  terms  provide  that  the  subscriptions  to 
that  club  were  to  be  paid  out  of  her  wages,  yet, 
nevertheless,  that  must  have  been  in  the  contem- 
plation of  the  parties,  and  that   tdierefore  the 
stipulation  in  the  agreement  was  illegal  within 
the  Truck  Act,  and  null  and  void,  because  it  was 
an  agreement  as  to  the  mode  in  which  week  by 
week  a  {xirtion  of  her  wages  was  to  be  expended. 
The  question  raised  by  that  contention  is  cer- 
tainly one  of  very  considerable  importance,  and 
also  one  of  very  considerable  difficulty.    Various 
cases  were  put  at  the  bar,  in  which  it  would  be 
strange  to  suppose  the  Legislature  had  prohibited 
the  agreements  suggested ;  as,  for  example,  if  the 
agreement  contained  a  provision  that  tne  person 
employed  should  enter  into  a  fidelity  insurance 
contnZct,  and  keep  up  that  policy  so  as  to  make  a 
provision  against  any  default  on  his  or  her  part 
towards  the  employers.    Such  a  provision  for  the 
protection  of  the  employers,  it  was  said,  would  be 
not  in  the  slightest  degree  within  the  mischief 
against  which    the  Truck  Act  was  directed;  it 
would  be  a  reasonable  andproper  aneement  to 
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come  to,  and  it  cannot  be  supposed  that  tlie  Legis- 
lature intended  to  prohibit  it  by  the  general  words 
which  hare  been  used  in  the  2nd  clause  of  the 
Tmck  Act.  Here,  it  was  said,  that  in  the  provi- 
aiona  in  this  case  nothing  was  stipulated  with 
r^ard  to  payment  out  of  the  wages,  or  that  the 
BODscription  was  to  be  kept  up  by  payment  from 
the  wages.  It  was  merely  a  general  contract  that 
she  would  in  the  present  case  ;|oin  this  sick  fund,  no 
doabt  implying  that  she  would  make  the  payments 
which  were  requisite  to  secure  such  membership. 
There  is,  no  doubt,  yery  great  force  in  that  argu- 
aient ;  but,  on  the  other  hand,  it  would  be,  I  think, 
Toy  dangerous  to  hold  that  anr  contract  made  by 
a  person  employed  which  inroiTed  expenditure  of 
aanej  from  tune  to  time  was  not  within  the  clause 
merely  because  it  did  not  provide  that  the  money 
ihoold  be  paid  out  of  wages.  So  to  hold  would  be, 
in  lome  cases,  undoubtedly  to  enable  the  purpose 
andobject  of  that  2nd  clause  to  be  evaded.  I  find 
it  wy  difficult  indeed  to  say  where  the  line  should 
be  drawn,  if  a  line,  is  to  be  drawn,  between  cases 
inch  as  these,  which  would  be  the  one  class  within 
and  the  other  without  the  scope  and  intention  of 
the  Truck  Act.  It  may  be  that  it  is  impossible  to 
dnv  any  such  line,  and  that  each  case  must  be 
dealt  with  upon  a  consideration  of  its  own  circum* 
stanees,  and  a  determination  whether  it  is,  or  is 
not,  within  the  2nd  clause.  In  the  present 
case  it  does  not  seem  to  me  to  be  necessary  to 
<1etennine  this  question.  For  the  purpose  of  my 
dedaion  I  will  assume  that  the  case  is  within  the 
2nd  section  of  the  Truck  Act,  though  I  must 
not  be  understood  as  in  any  way  in£cating  an 
opinion  that  it  is  so.  But,  assuming  it  to  be 
lithin  the  2nd  section  of  the  Truck  Act,  what 
is  tttt  effect  of  that  section  P  It  makes  that  pro- 
Tiiiaa  illegal,  null,  and  roid.  As  regards  its  ille- 
gal!^, of  course,  if  it  be  within  the  section,  it 
vdhA  render  the  employer  liable  to  the  penalty 
piDTided  by  the  Truck  Act.  But,  in  addition  to 
that,  it  is  made  null  and  Toid.  Now,  it  is  to  be 
obaared  that  tlie  becoming  a  member  of  this  sick 
and  accident  club  is  certainly  not  made  illegal  or 
ng]]  and  void.  It  is  the  contract  to  become  so  and 
to  pay  the  subscriptions  which  alone  can  be  said 
to  be  made  null  and  void ;  that  is  to  say,  that  the 
employer,  it  being  null  and  roid,  could  not  as 
against  the  employe,  enforce  that  provision. 
Tnat,  and  nothing  more  than  that,  seems  to  me  to 
be  ihe  result  of  the  application  of  the  2nd 
danse,  supposing  it  to  apply  to  such  a  case  as  the 
present,  that  the  employed  might  at  any  time  have 
said,  I  will  not  join,  or  I  will  not  continue  a  mem- 
ber of  the  sick  club,  and  by  so  saying  would  not 
have  committed  any  breach  of  contract  as  against 
the  employers,  because  the  contract  was  nml  and 
Toid.  But  supposing  in,  that  sense  (and  that 
nema  to  me  the  only  .sense  in  which  the  section 
«oa\i  be  operative),  the  contract  to  become  a 
member  was  null  and  void,  the  question  which  has 
to  be_  considered  in  the  present  case  is  what  is  the 
podtion  of  the  employed  as  regards  the  employers, 
supposing  that,  with  her  assent,  the  employers 
hare  made  a  payment  week  by  week  on  her  behalf 
to  the  treasurer  of  a  society  to  which  she  has  con- 
•ented  to  belong,  and  has  belonged,  during  the 
time  she  was  in  uieir  service.  I  can  find  nothing 
m  the  Truck  Act,  under  such  circumstances,  to 
wevent  the  employer,  when  sued,  relying  on  the 
»ct  of  gnch  payments  as  the  discharge  of  his 
obligations  towards  his  employe  in  respect  of  such 


sums  of  money  as  he  has  not  personally  handed 
over  to  her.    I  wiU  not  repeat  again  the  observa- 
tions I  have  made  about  the  only  set-off  or  re- 
duction of  demand  which  is  prohibited  by  the  Act. 
The  question,  then,  is  whether  in  the  present  case 
it  is  established  that  the  total  wfures  of  the  plain- 
tiff have  been  paid,  either  by  handing  to  her  in  the 
current  coin  of  the  realm  or  by  making,  on  her 
behalf,  payments  which  she  has  authorised.    I 
cannot  doubt  that,  on  the  tme  view  of  the  dr- 
cumstances  of  this  case,  it  has  been  established 
that    the    employer   has   thus   discharged  him- 
self,   and   unless    there    axe   provisions    in   the 
Truck  Act  which  prevent  the  inferences  being 
drawn,     which     otherwise     would     be     drawn, 
the     conclusion    is    absolutely    irresistible.      I 
find  that,  in  the  case  of  Ex  parte  Cooper;   Re 
Morris  (51 L.  T.  Rep.  374;  26  Ch.  Div.,  693),  circum- 
stances which  were  very  similar  to  the  present 
were  considered  by  the  Court  of  Appeal.    In  that 
case  deductions  were  made  from  the  wages  when 
payment  was  made  to  the  person  employed,  and 
on  the  back  of  the  ticket  wmch  was  given  to  each 
workman  when  he  received  his  wages  were  pidnted 
some  terms  and  regulations,  amoi^st  whicn  were 
regulations  as  to  the  payment  to  the  doctor  s  fund 
of  so  much  a  month  according  to  the  wages  which 
he  received,  and  payments  to  the  reamng-roonk^ 
fund  of  "  4d.  per  month,  payable  by  all  men  and' 
boys  over  sixteen  years  of  age.    These  payments- 
will  be  deducted  from  the  wages."    That  had  gone- 
on  for  a  considerable  time,  and  deductions  to  a 
substantial  amount  had  been  made  in  that  way 
from  the  wages  for  the  purpose  of  being  paid  to- 
the  treasurer  of  the  reading-room  fund  and  to  the- 
doctor,  but  the  firm  in  fact  nad  not  paid  either  the  ■ 
doctor  or  the  treasurer  of  the  reading-room  fund. 
Under  those  circumstances  steps  were  taken  by 
the  persons  employed  to  recover  the  money  which 
had  been  so  deducted  from  their   wages.      Of 
course  that  case  differed  from  the  present  inas- 
much as  there  remained  in  the  hands  of  the  firm 
the  moneys  which  they  had  deducted,  and  the 
defence  suggested  in  the  present  case  did  not 
arise  of  course  there.      The  court  so  held,  but 
Lord  Selbome,  L.C.,  in  delivering  judgment,  said : 
"  It  was  suggested  that  certain  sums  were  payable- 
by  the  workmen  under  conti-aots,  which  were  in 
substance  their  contracts,  to  the  doctor  and  for 
the  purposes  of  the  reading-room,  and  that  by 
Errangement  with  the  employers  those  sums  were  - 
to  be  paid  out  of  that  part  of  the  wages  which  had 
not  been  paid  to  the  men.      If  that  had  beei> 
actually  done  and  a  settlement  upon  that  footinf^ 
had  taken  place,  I  am  not,  as  at  present  advised, . 
prepared  to  say  that  such  a  settlement  could  hav&' 
been  treated  as  a  nullity  by  reason  of  the  Truck 
Act."    That  is,  of  course,  an  expression  of  opinion 
on    the   very   point   now   under   consideration; 
because  I  can  see  not  the  slightest  distinction 
between    a   payment  to  the  treasurer   of   that 
reading-room  fund  and  a  payment  to  the  treasui'er 
of  this  sick  and  accident  club.    Cotton,  L.  J.,  in 
that  case,  said  :  "  We  do  not  in  any  way  encourage 
the  idea  that  our  decision  would  apply  (I  desire  to 
guard  myself  in  this  way,  and  I  understand  that 
the  Lord  Chancellor  intended  to  do  so)  to  any 
deduction  made  from  the  wages,  and    in    fact 
applied  by  the  employers  by  the  direction  of  the 
workmen,  or  in  pursuance    of  an    arrangement 
made  with  them,  in  discharge  of  a  debt  for  which 
they  were   liable."    Therefore,  we  have  a   verjr_ 
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distinct  expraBsion  of  opinion  bj  those  eminent 
jndges.  Lord  Selbome  and  the  late  Cotton, 
L.J.,  in  favonr  of  the  view  which  in  substance 
has  been  taken  by  the  oonrt  below,  and  which  I 
am  prepared  to  recommend  yonr  Lordships  to 
adopt.  For  these  reasons  I  move  that  the  judg- 
ment appealed  from  be  affirmed  and  the  app^ 
dismissed. 

Lord  Watsoii. — My  Lords :  In  my  opinion,  the 
stipulation  in  her  contract  of  employment  that 
she  should  become  a  member  of  the  sick  and  acci- 
dent club,  when  taken  by  itself,  imposed  a  per- 
fectly lawful  condition  upon  the  appellant.  I  am 
also  of  opinion  that  the  course  of  dealing,  by 
which  the  respondent  firm  paid  her  contributions 
to  the  club,  and  deducted  the  amount  at  the 
weekly  settlement  of  her  wages,  had  all  along  the 
tacit  assent  of  the  appellant,  and  that  the  case 
must  be  disposed  of  on  the  same  footing  as  if  each 
contribution  had  been  advanced  by  them  under 
express  authority  from  the  appellant.  After  the 
exhaustive  observations  which  nave  been  made  by 
my  noble  and  learned  friend,  I  need  not  recapitu- 
late the  sections  of  1  &  2  Will.  4,  c.  37,  which  Dear 
upon  the  question  before  us,  or  criticise  their 
enactments  in  detail.  For  the  reasons  which  the 
Lord  Chancellor  has  assigned,  I  think  that,  whilst 
the  case  is  one  of  nicety,  your  Lordships  ought  to 
accept  the  opinions  expressed  by  the  £arl  of  Sel- 
bome, L.C.  and  Cotton,  L.J.  in  Ex  parte  Cooper; 
Be  Morris  (51  L.  T.  Rep.  374 ;  26  Ch.  Div.  693), 
and  to  bold  that  the  contributions  advanced  by 
the  respondent  firm,  on  behalf  of  the  appellant, 
were  substantially  equivalent  to  pavments  made 
by  them  to  the  appellant  herself,  in  current 
coin,  within  the  meaning  of  the  Act.  1  am  per- 
sonally inclined  to  hold  that  the  inference  tnus 
derived  from  the  earlier  clauses  of  the  Act  is 
supported  by  the  terms  of  sect.  24,  which  [inter 
alia)  enacts  "  that  nothing  herein  contained  shall 
extend,  or  be  construed  to  extend,  to  prevent  any 
such  employer  from  advancing  to  any  such 
artificer  any  money  to  be  by  him  contributed  to 
any  friendly  society  or  bank  for  savings  duly 
established  according  to  law."  Apart  from  the 
statute,  advancing  the  artificer's  contributions  to 
a  friendly  society,  established  according  to  law, 
and  advancing  his  contributions  to  a  domestic 
club,  having  the  same  objects  in  view,  appear  to 
me  to  stand  in  pari  eatu.  If  sect.  24  had  been 
expressed  in  terms  which  clearly  established  an 
exception  from  preceding  clauses,  it  would,  in  my 
opinion,  have  afforded  an  argument  In  favour  of 
the  appellant,  because  such  an  exception  would 
have  indicated  an  intention  of  the  Legislature  that 
advances  of  that  kind  were  within  the  intendment 
of  the  Act,  and  were  not  to  be  permitted  unless  in 
the  cases  specially  referred  to.  But,  on  con- 
sideration, I  am  of  opinion  that  the  clause  does 
not  create  a  proper  exception,  and  that  it  must  be 
taken  as  indicating  that  the  previous  enactments 
were  not  intended  to  include  and  prohibit 
advances  identical  in  principle  with  those  men- 
tioned. I  therefore  concur  in  the  judgment  pro- 
posed by  the  Lord  Chancellor. 

Lord  MoBSiB. — ^My  Lords :  I  entirely  concur  in 
the  judgment  which  has  been  so  fully  expressed 
by  the  Lord  Chancellor;  but,  having  a  strong 
opinion  on  the  2nd  section  of  the  Truck  Act 
as  affecting  the  present  case,  I  consider  that  I  am 
bound  to  state  it.    In  my  opinion  the  contract  in 


question  is  not  one  which  is  either  aimed  at  or 
struck    by  the    2nd  section  of   the   Truck  Act 
If  we  look  at  the  contract  itself  as  contained  in 
the  written  document,  it  is  merely  to  the  effect 
that  aU  employes  shall  become  members  of  the 
sick  and  accident  club.    There  is  nothing  in  ihe 
contract,  so  far  as  the  writing  is  concemed,  that  ii 
at    aU  within    the   purview  of    the  Truck  Act 
But  then,  it  is  said  that  we  must,  upon  the  facts 
of  the  case,  come  to  the  conclusion  that  there  was 
some  understanding  or  agreement    that    a   por- 
tion  of   the   wages  of    an    empUrye  was    to  he 
deducted  and  paid  to  this  benefit  society,  and  that 
consequently  tnat  contract  becomes  iU^pl  imder 
sect.  2.    I  cannot  come  to  the  oondnsion,  as  I 
have  said,  in  the  first  place  that  it  is  a  portion  of 
the  contract.      But,  even  if  it  was,  it  does  not 
appear  to  me  to  be  a  matter  aimed  at  by  sect 
2,  which  was  passed  entirely,  aa  the  preamble  of 
the  Act  stetes,  and  as  is  stated  in  ite  title,  in  order 
to  get  rid  of  the  payment  of  wa^es  by  goods. 
The  words  are  that  "if  any  provision   shall  be 
made  directiy  or  indirectiy  respecting  the  place 
where,  or  the  manner  in  which,  or  the  person  or 
persons  with  whom,  the  whole  or  any  part  of  the 
wages  due  or  to  become  due  to  any  such  artificer 
shall  be  laid  out  or  expended,  such  contract  shall 
be,  and  is  hereby  declared  ille^,  null,  and  void." 
In  my  opinion  the  contract  in  question,  even  if 
there  was  this  understanding,  certainly  does  not 
come  within  the  spu-it  of  the  Act;  in  my  opinion 
it  doss  not  come  within  the  letter  of  the  section, 
as  a  payment  made  to  the  benefit  Bocie<7  was  not 
a  laying  oat  or  expending  of  the  wages  of  the 
artificer  within  the  meaning  of  sect.  2,  but  was 
merely  an  allocation  of  part  of  the  wages  of  the 
employee,  at  the  request  of  the  employee,  and 
therefore,  in  my  opinion,  it  does  not  come  within 
the  section. 

Lord  Shamd. — My  Lords :  I  confess  that  it  is 
satisfactoiy  to  me  that  jova  Lordships  have  come 
to  the  conclusion  that  this  appeal  should  not  be 
allowed,  for  I  have  felt  throughout  the  argument 
that,  whether  it  might  or  might  not  be  possible  to 
bring  the  case  within  the  letter  of  the  provisions 
of  the  Truck  Act,  it  was  not  substantisQly  within 
the  mischief  wUoh  that  Act  was  intended   to 
remedy,  or  within  the  spirit  of  the  statute  as 
striking  against    the    evil    which  had    been   in 
existence  at  the  time  when  it  was  passed.    The 
grounds     upon     which     your    Lordships     have 
proceeded,    in    which    I    entirely    concur,    are 
materially  different  from  those  which   are   the 
basis  of  the  judgment  of  the  learned  judges  of  the 
Court  of  Appeal.    Those  learned  judges  nave  held 
expressly  that  the  contract  in  this  case  was  struck 
at  by  the  provisions  of  the  statute.     Upon  that    , 
question  I  shall  only  say  that,  while  I  shall  not    ; 
express  myself  so  strongly  as  Lord  Morris,  I  am 
certainly  not  satisfied  uiat  the  contract  in  this    , 
case  is  one  in  violation  of  the  provisions  of  the 
statute.     If  one  looks  at  these  vaadous  provisions    ' 
it  appears  plainly  enough  that  the  mischief  to  be    ! 
remedied  was,  as  has  been  already  mentioned  by 
the    Lord    Chancellor,    that  goods    were    given 
instead  of  or  in  part  payment  of  wages  to  the    , 
persons  employed,  and  that  the  employers,  besides 
getting  a  benefit  from  the  proper  work  done  by    ' 
their  servante,  were  obtaining  a  second  benefit  by 
the  supply  of  goods  in  the  sale  of  which  they  were 
presumably  interested;  there  was  a  double  benefit 
to  them.    You  see  from  the  provisions  of   the    | 
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itatntethat  the  two  tbings  which  axe  strongly 
brought  out  in  many  of  its  various  provisions  and 
in  the  schedules  attached  to  the  Act,  and  which  it 
was  intended  to  prohibit,  are  these :  payment  in 
goods,  and  an  advantage  thereby  gained  by  the 
employers.    In  the  present  case  neither  of  those 
elements  is  present.    The  contract  has  nothing  to 
do  with  goods,  and  it  cannot  be  suggested,  in&ed 
it  has  not  been  suggested  in  the  argument,  that 
tie  employer  was  to  obtain  any  benefit  whatever. 
Bat  further  than  this,  I  participate  in  the  view 
expressed  by  Lord  Morris  that  it  is  an  important 
circmnstance  here  that  there  was  no  stipulation 
{or  the  payment  to  be  made  out  of  wages  at  all. 
Apart  fix>m  the  acts  of  the  parties,  I  find  nothing 
in  the  contract  which  can  be  said  to  be  struck  at 
I7  the  statute.    I  think  an  employer  may  fairly 
«j,  "  I  shall  not  employ  or  retain  a  servant  in 
Df  employment  unless  he  contributes  to  a  sick 
u^benefit  fund,  and  thus  makes  a  provision  for 
a  time  of  illness  from  accident  or  otherwise,  or  it 
maj  be  death."     As  an  employer  he  may  say  that 
he  requires    security   from    certain    classes    of 
temnts,  and  will  not  employ  these  unless  they 
wntribnte  to    one   of  the   fidelity   associations, 
or  that  he  will  only  employ  persons  who  belong 
and  contribute  to  some  temperance  society,  or 
something  of  that  kind.    There  can  be  no  doubt 
that  the  contract  would  h^ve  been  fully  imple- 
mented if  the    appellant,   havine    obtained    ner 
"ages  week  after  week,  had  herseu  gone  and  con- 
tributed, out  of  the  moneys  which  she  had  received, 
or  other  moneys,  to  the  payment  of  any  premium 
the  required  to  pay,  or  tne  payments  might  have 
been  made  for  her  by  other  persons  altogether. 
hithort,  so  far  as  the  contract  itself  is  concerned, 
I  do  not  read  into  it  that  it  was  necessary  that 
tbe  parents  should  be  made  out  of  her  wages, 
Borihoold  be  deducted  from  eaoh  term's  wages, 
vUch  is  essential  to  make  the  statute  apply.    I 
<»tainly  feel  the  difficulty  which  the  Lord  Chan- 
eeOor  has  expressed  in  saying  that,  if  there  had 
tiwn  a  provision  that  goods  should  be  purchased 
>t  a  particular  store,  it  might  perhaps  be  snc- 
(CMtolly  contended  that  this  would  have  been 
■hnck  at  by  the  Act,  although  it  were  not  ez- 
fKaW  stipulated  that  payment  was  to  be  made 
oat  01  wages.     I  do  not  say  how  that  might  be, 
bat  the  element  that  there  is  no  personal  advan- 
t»ge  gained,  or  which  might  be  presumed  to  be 
guned,  by  the  employer  (in  a  oase  like  this)  would 
weigh  very  much  with  me  in  considering  whether 
opon  the  construction  of  such  a  contract  it  was 
•^k  at  by  the  Act  at  all.    Having  expressed 
these  views,  differing  from  what  has  been  indi- 
cated as  the  basis  of  the  judgment  in  the  court 
below,  I  entirely  agree  on  the  particular  ground 
on  which  the  Lord  Chancellor  has  put  the  judg- 
ntent  which  he   has   proposed   in  this  case.    I 
inean  that  there  is  clear  evidence,  or  at  all  events 
ondenoe  sufficient,  to  show  that  there  was  such  an 
•"•thority  given  by  this  appellant,  week  by  week, 
JOT  the  payment  of  a  contribution  towards  this 
■ick  and  benefit  fund  as  precludes  her  fro  ai  now 
challenging  those  payments.    The  payment  was 
"'■de  to  the  treasurer  acting  for  this  association, 
ttd  I  think  that  a  payment  made,  presumably  as 
when  wages  have  become  due,  at  the  request  or 
on  the  mandate  of  one  of  the  persons  employed, 
w  meet  an  obligation  or  for  a  purpose  whion  he 
w  ahe  desires  to  fulfil,  is  a  payment  which  is  not 
mvalid  as  b«ng  struck  at  by  the  requirements  of 


the  statute.  Upon  these  grounds  I  concur  with 
TOUT  Lordships  in  thinking  that  this  appeal  should 
be  dismissed. 

Order  appealed  from   confirmed   and  appeal 
diamitted. 
Solicitors  :  for  appellant,  Shaen,  Roscoe,  Masaey, 
and  Co. ;  tat  respondent,  M.  Juttum. 
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MOHAHADU  MOHIDBEK  HaDJIAB  V.  PiTCHET.  (a) 

OK    APPEAL     FKOH     THE     SUFSEMG     COUBT     OF 

CEYLON. 

Ikeeeutor — Probate    of  wiU — Action    by    creditor. 
The  rule  laid  doum  in  the  eate  of  Douglas  v.  Forrest 
(4  Bing.  686),  that  the  creditor  of  a  deeeaied 
debtor  cannot  sue  the  executor  named  in  the  wiU 
uiilees  he  ha*  either  adm,inistered  or  proved  the 
wiU,  refers  to  a  grant  of  probate  in  due  form  by 
the  proper  court ;  and  an  action  wiU  not  lie  at 
the  suit  of  a  creditor  against  a  person  named  us 
executor  who  hcts  only  applied  for  probate,  and 
has  proceeded  no  further  in  tfie  matter,  though 
the  court  has  made  an  order  that  probate  should 
be  granted  to  him  on  his  taMng  the  usual  oath  of 
omse. 
Judgment  of  the  court  below  reversed. 
This  was  an  appeal  from  a  judgment  of  the 
Supreme  Court  of  Ceylon  (Bumside,    C.J.  and 
Diss,    J.,    Clarence,    J.    dissenting),    who_  had 
affirmed    a    judgment    of    the    district    jud^ 
(Morgan,   J.).      The    facts,  which  were    not    in 
dispute,  appear  from  the  judgment  of  their  Lord- 
ships. 
Coxens-Hardy,  Q.G.  and  CoweU  for  the  appellant. 
Finlay,  Q.C.  and  Doyne  for  the  respondent. 
At  the  conclusion  of  the  arguments  their  Lord- 
ships took  time  to  consider  their  judgment. 

June  9.  —  Their  Lordships'  judgment  was 
delivered  by 

Lord  Macn  AOHTEN. — The  question  raised  on  this 
appeal  relates  to  the  title  to  certain  houses  assess- 
ment Nos.  54  and  55  (formerly  No.  55)  situated  in 
Bankshall-street,  Colombo,  which  the  appellant 
seeks  to  recover  from  the  respondent  who  is  in 
possession  and  has  been  in  possession  for  some 
years.  The  premises  in  dispute  formed  part  of 
the  common  matrimonial  estate  of  Fasqual 
Fernando  Anthony  Pulle  and  Ana  Selembrem  his 
wife,  who  married  in  community  of  goods.  On 
the  28th  Nov.  1881  the  husband  and  the  wife  duly 
made  a  joint  will  disposing  of  their  property  and 
nominating  seven  persons  to  be  executors.  The 
husband  (Sed  on  the  11th  Sept.  1882.  On  the 
27th  Nov.  1882  the  widow  by  deed  repudiated  the 
will  and  elected  to  take  her  moiety  of  the  common 
estate  in  her  own  right.  On  the  5th  Dec.  188*2 
Susy  Fernando  Bastian  Appu,  one  of  the  execu- 
tors named  in  the  will,  applied  for  probate. 
Affidavits  wei-e  produced  deposing  to  the_  due 
execution  of  the  will  together  with  an  affidavit  by 
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the  applicant  himBell  deposing  to  the  death  of  the 
testator  and  to  the  value  of  the  estate.  A  motion 
was  made  that  probate  might  be  granted  to  the 
applicant  on  his  taking  the  usual  oath  of  office, 
and  an  order  to  that  effect  was  pronounced  br  the 
district  judge.  On  the  13th  Feb.  1883  the  widow's 
deed  of  renunciation  was  filed  in  the  district  court. 
Susy  Fernando  Bastain  Appu  did  not  taJce  the 
oath  of  office  or  proceed  further  with  his  applica- 
tion for  probate.  It  is  not  suggested  that  he  ever 
intermeddled  with  the  testator's  estate.  The 
other  persons  named  as  executors  in  the  will  did 
not  intermeddle  with  the    estate    or  applj  for 

f  rebate.    On  the  22nd  Feb.  1888  Mrs.  Savanna 
'emando  brought  a  suit  in  the  district  court 
upon  a  promissory  note  for  Rs.  500  made  hj  the 
testator  and  dated  the  6th  Sept.  1882  against 
Susy  Fernando  Bastian  Appu  as  executor,  alkgine 
that  he  had  proved  the  will  "  and  duly  obtained 
probate  thereof."    The  defendant  did  not  enter  an 
appearance,  and  a  decree  was  made  to  the  effect 
that  the  plaintiff  should  recover  from  the  defen- 
dant  Bs.  500  with  interest  at  9  per  cent,  per 
annum  from  the  date  of  the  note  and  the  costs  of 
the  suit.    According  to  the  law  in  force  in  Ceylon 
an  executor  there  has,  it  appears,  the  same  power 
over  his  testator's  real  estate  as  an  executor  in 
this  country  has  over  his  testator's  personal  estate. 
Under  an  execution  upon  the  judgment  agiunst 
Susy  Fernando  Bastian  Appu,  tne  fiscal  seized  the 
premises  which  are  the  subject  of  this  suit.    On 
the  Slst  Aug.  1883  he  put  up  for  sale  and  sold  the 
right,  title,  and  interest  of  Susy  Fernando  Bastian 
Appu  therein,  and  they  were  bought  by  the  respon- 
dfflit's  predecessor  in  title.    On  uie  2lst  Dec.  1887 
Susy  Fernando  Bastian  Appu  died.    On  the  11th 
Sept.  1888  letters  of  administration  to  the  estate 
of  the  testator  with  the  will  annexed  were  granted 
to  John  William   Mack,  the    secretary    of    the 
district  court,  who  applied  for  such  administration 
at  the  request  of  the  commissioners  of  the  Loan 
Board  who  were  creditors  of  the  estate.    On  the 
14th  Dec.  1888  Mr.  Mack,  as  such  administrator, 
applied  for  and  obtained  the  authority  of  the 
district  court  to  sell  the  premises,  54  and  55  Bank- 
shall-street.    They  were  accordingly  put  up  for 
sale  by  auction.    They  were  bought  by  the  appel- 
lant, to  whom  they  were  conveyed  by  deed  dated 
the  12th  July  1889  duly  executed  by  Mr.  Mack 
the  administrator,  and  by  Ana  Selembrem  the 
widow  of  the  testator  and  her  then  husband.    The 
appellant  therei^on  brought  this  suit  to  recover 
the  premises.    The  respondent  resisted  the  claim, 
founding  his  title  on  the  fiscal's  sale  in  Aug.  1883. 
The  sole  question  on  the  appeal  was,  whether  the 
sale  by  the  fiscal  bound  the  estete  of  the  testator. 
It  was  admitted  that,  in  the  event  of  ite  being  held 
that  the  estate  was  not  bound  by  the  sale,  it  would 
not  be  material  to  consider  whether  the  widow's 
deed  of  renunciation  was  valid  or  not.    Nor  was 
it  disputed  before  their  Lordships  that  the  letters 
of  administration  must  be  treated  as  valid  until 
revoked,  although  they  were  held  to  be  "  void  " 
and  "  unlawful      by  the  learned  judges  in  the 
courts  below,  who  seem  to  have  been  under  the 
impression  that  Susy  Fernando  Bastian  Appu  was 
still  living,  and  the  duly  constituted  legal  repre- 
sentative of  the  testator.      The  acting  district 
judge  held  that  there  could  be  no  doubt  that  Susy 
Fernando  Bastian  Appu  did  not  take  out  probate, 
but  that  it  was  "  equally  clear  that  he  duly  proved 
the  will,"  that  consequently  he  was  properly  sued 


as  representing  the  testator's  estate,  and  that  the 
fiscal  s  sale  was  therefore  a  good  and  valid  sale. 
On  appeal  the  Supreme  Court  (Clarence,  J.  dis- 
senting) upheld  the  judgment  of  the  district  couit 
upon  the  same  grounds,  except  that  they  held, 
contrarv  to  the  opinion  of  the  Strict  judge,  that 
the  will  took  effect  onir  as  to  one-half  of  the 
common  estate.  Their  Lordships  are  unable  to 
concur  with  the  Court  of  Appeal  A  creditor  of  s 
deceased  debtor  cannot  sue  a  personnamed  as  execu- 
tor in  the  will  of  the  deceased  unless  he  has  either 
administered,  that  is  intermeddled  with  the  estate, 
or  proved  the  will.  The  proposition  is  laid  down 
in  tbe  very  case  of  Douglas  v.  Forrest  (4  Bing.  686), 
to  which  Dias,  J.  in  the  Supreme  Court  as  wcdl  as 
the  district  judge  referred.  The  learned  jadttes 
who  formed  the  majority  of  the  Court  of  Appeal, 
and  the  district  judge,  appear  to  have  thought 
that  a  will  is  proved  within  the  meaning  of  the 
language  used  or  Best,  C.J.  in  Douglas  v.  Forreit, 
as  soon  as  an  afadavit  deposing  to  tiie  due  execu- 
tion of  the  will  is  submitted  to  uie  Court  of  Probate 
and  accepted  as  evidence  by  the  court.  It  is, 
however,  obvious  that  the  expression  in  qoastion 
is  merely  a  compendious  form  of  language,  signi- 
fying that  the  will  has  been  proved  in  due  form, 
and  thatprobate  has  been  granted  by  the  proper 
court.  Tnat  is  the  proper  and  legal  meaning  of 
the  phrase.  For  example,  if  one  turns  to  Stephen's 
Commentaries,  a  text-book  of  authority,  it  will  be 
found  stated  among  the  duties  of  executors,  that 
the  executor  must  "  prove  the  will  of  the  deceased, 
or  (as  it  is  otherwise  expressed)  take  out  probate  :" 
(Bk.  2,  pt.  2,  ch.  7.)  It  is  perfectly  clear  iba.t 
Susy  Fernando  Bastian  Appu,  not  having  obtained 
a  grant  of  probate,  did  not  represent  the  estate  of 
the  deceased  in  the  creditor's  action,  and  that 
consequently  the  seizui«  and  sale  of  part  of  the 
testator's  assete  under  an  execution  founded  upon 
a  judgment  in  a  suit  so  constituted  was  ineffectual 
to  bind  the  testator's  estate.  It  would  ceitainlT 
be  a  most  dangerous  doctrine  to  hold  that  credi- 
tors could  tear  an  estate  to  pieces  on  going 
through  the  form  of  an  action  against  a  person 
who  had  neither  intermeddled  wiw  the  assets  nor 
duly  clothed  himself  with  a  representative 
character  so  as  to  become  responsible  for  his  acte 
and  defaulte  to  the  beneficiaries  under  the  'wiU. 
It  has  been  held  that  an  executor,  even  after 
taking  the  oath  of  office,  may  renounce  before 
probate  is  actually  granted.  The  suggestion 
which  was  thrown  out,  that  an  executor  by 
applying  for  probate  hais  conclusively  accepted 
the  truste  of  the  wiU,  does  not  seem  to  merit 
serious  consideration.  Their  Lordships  will  there- 
fore humbly  advise  Her  Majesty  that  the  appeal 
ought  to  be  allowed,  that  the  judgmente  of  the 
courte  below  ought  to  be  discharged,  and  that 
judgment  ought  to  be  entered  for  the  appellant 
with  coste.  The  respondent  will  pay  the  costs  of 
the  appeal  to  the  Supreme  Coort  and  of  this 
appeal. 

Solicitors  for  the  appellant,  Parker,   Garrett, 
and  Parker. 
Solicitor  for  the  respondent,  S.  Spofforlh. 
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'  June  26,  27,  and  July  14. 
(Present:  Lords  Watson  and  Morbis  and  Sir 

BiCHASD  CoTTCB  (with  Assessors.) 

Sbutzga  v.  Attwool  ;  The  Clieteden;  The 

Diana,  (a) 

OH  APPEAL    FBOM    HEB    BKITANNIC    MAJESTY'S 
8UP£E3fX    C0N8ULAB    COnST    AT    CONSTANTI- 
NOPLE. 
Collision — J2tv«r  Danube — Ascending  and  descend- 
ing ships — Art.  32  of  the  Regulations  for    the 
N^ivigation  of  the  Lower  Danube. 
Under  art.  32  of  the  Regulations  applicable  to  the 
Navigation  of  the  Lotuer  Danube,  directing  that, 
"v^en  a  vessel  ascending  the  river  finds  itself 
upostd  to  meeting  a  vessel  descending  at  a  point 
vtieh  does  not  afford  sufficient  breadth,  she  must 
slop  beUno  the  passage  till  the  other  vessel  has 
deared  it ;  ana  if  the  ascending  vessel  should  be 
tetudUy  in  the  passage  as  the  other  approaches 
it  ike  descending  vessel  must  stop  above  until  the 
fnsage  is  clear ;"  an  ascending  ship  mutt  stop 
idme  the  passage  wntil  a  descending  ship  /los 
cleared  it  whenever  the  ascending  ship  has  notice 
that  if  she  proceeds  she  will  be  exposed  to  the 
risk  of  meeting  the  descending  ship  at  or  near 
Ikat  point;  and  the  descending  vessel  must  stop 
above  the  passage  when  the  ascending  ship  has 
reaehed  such  point  and  has  actually  begun  to 
navigate  the  contracted  passage  before  notice  is 
conveyed  to  her  that  if  she  proceeds  she  will  be 
ttfosed  to  the  risk  m  meeting  the  deseendiiig 
Atp  at  or  near  the  point. 
Where  the  ascending  ship  neglects  to  stop  below  the 
foisage  it  ia  the  duty  of  the  descending  ship  to 
nfrainfrom.  any  attempt  to  exercise  her  right  of 
ptcedence  when  the  intention  of  the  ascending 
ikamer  to  violate  the  regulations  becomes  reason- 
nily  apparent. 
Semble:   The    channel  at  the  lower  part  of  the 
Svlina  Cut  is  not  within  the  scope  of  art.  32  of 
the  Danube  Regulations. 
This  was  an  appeal  bj  the  master  of  the  Austrian 
■ieamahip  Diana  from  the  decision  of  the  Supreme 
Cangnkr  Court  at  Constantinople  (in  Vice-Ad- 
niiialty),  holdins  the  Diana  alone  to  blame  for  a 
ooUision  in  the  Danube  with  the  English  steamship 
Clieteden,  and  dismissing  the  petition  of  the  ap- 
Pdlante  in  the  action;    and,  in  a   cross-action 
nonght  hj  the  respondent,  ordei-ing  judgment  to 
Iw  entered  for  the  respondent. 

The  ooUision  occurred  at  the  entrance  to  the 
cot  where  the  Sulina  ami  of  the  Danube  diverges 
from  the  St.  Gieorge's  arm. 

The  case  on  bel^f  of  the  appellants  was,  that 
the  Diana,  a  steamship  of  1036  tons  register, 
lielong^g  to  the  Austrian  Lloyd  Company,  left 
Galatz  at  8  a.m.  on  the  19th  Oct.  1892,  and  pro- 
ceeded down  the  Danube  with  a  general  cargo  for 
Sulina  and  Constantinople.  At  about  12.20  p.m. 
the  Diana  reached  the  46th  mile  post,  and  was  on 
the  south  side  of  the  channel  when  a  steam-tug, 
tojnng  some  barges,  was  sighted  about  a  mile  and 
a  hau  off  in  the  Sulina  arm  of  the  river,  coming 
up  on  the  north  side,  the  Clieveden  being  at  the 
■Mne  time  sighted  following  the  tug,  but  about  a 
"lile  behind  her.  The  Diana  reduced  her  speed  as 
a^  taeasare  of  precaution  and  passed  the  tug  port 
^  to  port  side  a  little  above  the  45th  mile  post. 
The  whutk  of  the  Diana  was  then  blown  a  single 

(«)  Btpotted  1)7  BCTLES  AsriKALL,  Eaq. ,  BaiTliter-»t-L»w. 


blast,  which  was  answered  by  a  single  blast  from 
the  Clieveden,  and  theDuitia  slowly  continued  her 
course.  The  Clieveden  advanced  at  a  high  rate  of 
speed,  and  when  at  a  short  distance  from  the 
Diana  suddenly  starboarded  and  rendered  a  col- 
lision inevitable.  The  engines  of  the  Diana  were 
put  full  speed  astern,  but  the  Clieveden  with  her 
port  bow  struck  the  Diana,  doing  her  considerable 
damage. 

The  case  on  behalf  of  the  respondent  was,  that 
the  Clieveden,  a  British  steamer  of  1038  tons  net 
register,  was  on  the  day  in  question  navigating  up 
the  Danube,  laden  with  a  cargo  of  c^ds  from 
Cardiff  for  Galatz.  When  she  had  ascended  to 
about  the  43rd  mile  post  she  saw  the  Diana  at 
about  the  48th  mile  post,  and  shortly  afterwards 
the  Clieveden's  engines  were  put  at  half-speed 
in  order  to  avoid  overtaking  a  tug  and  her 
tows  in  the  nan'ow  waters.  Wnen  the  Clieveden 
had  got  to  about  one-third  of  a  mile  from  Tchatol 
Point,  at  the  exit  of  the  cut,  the  engines  were  put 
to  slow,  and  the  Clieveden  approached  the  pomt, 
hei'  speed  being  then  about  one  knot  over  the 
ground,  the  heun  was  ported  and  kept  a  little  to 
port  to  keep  her  in  the  channel,  and  one  blast  was 
blown  on  her  whistle  as  a  signal  to  the  Diana. 
The  Diana  was  at  this  time  in  the  broad  river,  a 
short  distance  above  the  45th  mile  post,  and 
bore  about  ahead,  but  on  the  starboard  bow  withal 
of  the  Clieveden,  and  the  Diana  was  approaching 
the  Clieveden  as  if  intending  to  pass  between  the 
Clieveden  and  the  north  bank  of  the  river.  Very 
shortly  afterwards  the  Diana  was  observed  to  be 
approaching  as  if  under  a  port  hehn,  but  it  was 
then  too  late  to  safely  execute  that  nuuKBUvre, 
and  notwithstanding  that  the  engines  of  the 
Clieveden  were  at  once  reversed  full  speed  astern, 
the  Diana  coming  on  at  a  high  rate  of  speed  with 
her  port  bow  struck  the  port  Dow  of  the  Clieveden 
a  very  heavv  blow. 

On  the  4th  Sept.  1893  the  Supreme  Consular 
Court  at  Const^tinople  delivered  judgment, 
finding  the  Diana  alone  to  blame  for  negligent 
navigation,  and  also  held  the  port  of  the  cutting 
in  question  to  be  a  place  to  which,  with  reference 
to  the  vessels  concerned,  art.  32  was  appUcablr, 
and  that  the  Diana  had  violated  its  provisions. 
Art.  32  of  the  Danube  Begulations,  so  far  as  it 
is  material  to  the  case,  is  as  follows : 

When  a  vessel  ascending  the  river  finds  itself  exposed 
to  meeting  a  vessel  desoending  at  a  point  which  does  not 
afford  infflcient  breadth,  she  most  stop  below  the  passage 
till  the  other  vessel  has  cleared  it ;  and,  if  the  ascending 
vessel  shonld  be  aotnally  in  the  passage  as  the  other 
approaches  it,  the  descending  vessel  most  stop  above 
until  the  pnssage  is  clear. 

The  Diana  appealed  from  the  above  decision, 
and  submitted  that  it  should  be  reversed  or  varied, 
and  the  Clieveden  should  be  pronounced  alone  to 
blame,  for  the  following  among  other  reasons  : 
1.  Because  ttie  leai-ned  judge  was  wrong  in  law  in 
his  decision  as  to  the  regulation  or  regalations 
applicable  to  the  navigation  both  of  the  Clieveden 
and  the  Diana  in  the  circumstances.  2.  Because 
the  Clieveden  should  have  been  held  in  fault  tor 
not  bearing  towards  her  starboard  side  of  the 
channel  in  obedience  to  art.  34  of  the  Danube 
Begulations.  3.  Because,  if  art.  32  of  the  Danube 
Regulations  applies,  the  Clieveden  was  in  fault 
for  not  waiting  below  Tcfaatal  Point  tmtil  the 
Diana  had  cleared  it.  4.  Because  art.  35  of  the 
Danube   Regulation   applies.      5.  Because   the 
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ClieB«den  was,  in  the  circninstanoes,  being  navi- 

rbed  at  an  improper  and  ezcesBive  rate  of  speed. 
Because  the  Clieveden  neglected  to  shusken 
speed,  or  stop  and  reverse  her  engines  in  dne 
time.  7.  Because  it  appears  by  the  evidence  that 
the  collision  and  damage  consequent  thereon  are 
imputable  solelj  to  the  negligent  and  improper 
navigation  of  the  Clieveden. 

The  respondents  submitted  that  the  decision 
was  in  all  respects  correct,  and  ought  to  be 
affirmed  for  the  following  among  other  reasons : 
1.  Because  the  collision  was  not  caused  or  con- 
tributed to  bj  anj  act  or  omission  of  those  on 
board  the  Clieveden.  2.  Because,  notwithstanding 
anj  act  or  omission  of  the  Clieveden  which  may 
have  contributed  to  the  collision,  the  Diana  might 
have  avoided  the  accident  bjr  the  exercise  of 
ordinary  care  and  diligence.  3.  Because  the 
collision  was  caused  by  Uie  fault  or  de&ult  of  the 
Diana:  (1)  in  not  keeping  a  proper  look-out;  (2) 
in  not  duly  or  in  due  time  eaaing  or  stopping  and 
reversing  her  engines ;  (3)  in  improperly  neglect- 
ing to  keep  clear  of  and  away  from  the  entrance 
to  the  Bras  de  Sulina,  whilst  the  Clieveden  was 
coming  up  and  out  of  the  said  narrow  passage ; 
(4)  in  improperly  attempting  to  pass  the  Clieveden 
at  a  point  where  there  was  not  sufficient  breadth. 
4.  Because  the  evidence  adduced  by  the  appellant 
ia  unsatisfactory,  and  on  material  points  is  un- 
reliable. 

Sir  Walter  PMllimore  and  Stubbt  for  the  appel- 
lants.— The  ascending  vessel  must,  rule  or  no 
rule,  give  way  here  as  in  other  rivers.  In  the 
Thames  and  Tyne,  for  instance,  this  is  provided 
for  by  the  rules ;  in  other  rivers,  such  as  the  Elbe 
and  Scheldt,  it  is  the  recognised  practice  of  navi- 
gation. The  failure  on  the  part  of  the  Clieveden 
to  stop  and  reverse  earlier  was  wrong,  for  those  in 
charge  of  her  were  bound  to  know  that  the  vessels 
would  meet  at  a  dangerous  place,  such  as  is 
contemplated  by  art.  32  of  the  Danube  Begula- 
tions. 

Bucknill,  Q-C.,  Safford,  and  Holman  for  the  re- 
spondent.— The  place  of  collision  was  an  unsafe 
place  for  the  vessels  to  pass  each  other.  The 
Clieveden  being  there  properly  she  was  entitled  to 
be  free  from  interference,  and,  in  accordance  with 
the  latter  half  of  art.  32,  it  was  the  duty  of  a  de- 
scending vessel  outeide  the  passage  to  stop  above. 
The  Diana  ought  to  have  seen  the  Clieveden 
coming  through  the  cut  in  plenty  of  time  to  have 
stopped  above  the  cut.  ^^^  ^^  ^^^ 

July  14. — Their  Lordships'  judgment  was  de- 
livered by 

Lord  Watson. — Shortly  after  mid-day  on 
the  loth  Oct.  1892,  and  in  dear  weather, 
the  Austrian  steamship  Diana  and  the  British 
steamship  Clieveden  met  and  collided  in 
the  river  Danube,  at  or  near  the  point 
where  the  Sulina  arm  diverges  from  the  St. 
George's  arm  of  the  river.  The  Sulina  arm,  whiclk 
runs  a  separate  course  eastward  from  that  point 
until  it  reaches  the  Black  Sea,  branches  off  from 
the  north  side  of  the  St.  Greorge's  arm,  and  com- 
mences with  an  artificial  cut  more  than  three- 
quarters  of  a  mile  in  length,  and  above  400  feet  in 
width,  measuring  from  Mnk  to  bank.  Throughout 
the  upper  half  of  its  length  the  water  of  the  cut  in 
question  is  much  deeper  to  the  south  of  mid- 
channel  than  to  the  north  of  that  line,  whei«  it 


gradually  shoals  out  until  it  reaches  a  mud  bank; 
and  the  breadth  of  available  waterway  depends 
upon  the  draught  of  the  vessels  navigating  it 
The  length  of  the  Diana  was  270  feet,  and  her 
breadth  of  beam  35  feet ;  whilst  the  Clieveden  was 
250  feet  long,  and  37  feet  across  her  beam.  Each 
vessel  was  a  little  over  1000  tons  burthen,  and  was 
drawing  16^  feet  of  water.  For  ships  of  that 
draught,  the  waterway  of  the  upper  half  of  tbe 
cut,  during  average  low  water,  did  not  exceed  from 
180  to  200  feet  in  width,  and  was  confined  to  the 
south  of  the  mid-channel  line.  At  one  point,  about 
250  feet  below  its  divergence  from  the  St.  George's 
arm,  the  available  waterway  of  the  cut  is,  for  a 
very  short  distance,  greatly  reduced  in  width  by 
shoal  water  on  the  north.  For  vessels  with  a 
draught  of  16^  feet  it  is  not  wider,  during  average 
low  water,  than  120  feet  at  that  point.  Tne 
evidence  shows  that  on  the  day  of  the  collision  the 
water  of  the  Danube  was  exceptionally  low,  and, 
although  there  are  not  sufficient  data  for  a  precise 
calculation,  it  must,  in  the  opinion  of  their  Lord- 
ships, be  assumed  that  the  width  of  the  navigable 
channel  at  the  point  in  question  was,  at  that  time, 
appreciably  less  than  120  feet.  It  is  also  esta- 
blished by  the  evidence  that  at  the  upper  end  of 
the  cut,  and  for  some  distance  above  it,  there  is  a 
cross  current  from  north  to  south,  which  makes 
it  impossible  to  keep  the  head  of  an  aMcending  J 
steamship  steady  without  the  aid  of  a  port  helm. 
The  Diana  was  on  her  way  down  the  river  with 
a  two-knot  per  hour  current  in  her  favour,  and 
with  the  intention  of  descending  the  Sulina  arm. 
The  Clieveden  was  ascending  that  arm  against 
the  same  current,  on  her  way  to  a  poi-t  above. 
The  two  ships  appear  to  have  first  sighted  each 
other,  across  the  land,  when  they  were  about  three 
miles  apart;  and,  from  that  time  until  the  col- 
lision occurred,  they  continued  in  sight,  although, 
owing  to  a  curve  in  the  rirer,  their  nulls  did  not 
become  mutually  visible  until  the  distance  be- 
tween them  was  considerably  less  than  a  mile. 
The  proper  course  for  two  steamships  approach- 
ing each  other  under  such  circumstuices,  in  any 
piurt  of  the  channel  where  there  is  room  for  them  to 
pass,  is  to  meet  port  to  port,  the  descending  vessel 
keeping  on  the  south,  and  the  ascending  vessel  on 
the  north,  of  the  channel.  The  evicfenoe  from 
both  ships  makes  it  apparent  that,  from  the  time 
when  they  first  came  in  sight,  it  was  the  delibe- 
rate purpose  of  each  to  pursue  her  course  without 
stopping  until  she  met  and  passed  the  other.  At 
the  time  when  the  Diana  and  the  Clieveden  fint 
came  in  sight  of  each  other  a  tug,  with  four  craft 
in  tow,  was  slowly  ascending  the  Sulina  arm 
about  a  mile  ahead  of  the  Clieveden.  She 
moderated  her  speed  in  order  to  allow  the  tug  and 
her  tows  to  get  clear  of  the  cut  before  she  over- 
took them.  The  Diana  also  saw  the  position  td 
the  tug,  and  slowed,  so  as  to  permit  the  tug  to 
pass  her  before  she  entered  uie  cut.  The  tug 
accordingly  met  and  passed  the  Diana  in  the 
St.  George's  arm,  at  a  point  somewhat  less  than 
half  a  mue  above  the  entrance  to  the  cut ;  and  at 
that  moment,  the  evidence  appears  to  their 
Lordships  to  show,  the  Clieveden  must  have 
reached  a  point  somewhat  more  than  one-third  of 
a  mile  below  the  entrance  to  the  cut.  From  these 
pointe  tbe  two  vessels  went  on  their  way,  with  the 
result  that  they  came  into  collision  at  the  entrance 
to  the  out,  immediately  after  the  stem  of  tbe 
Clieveden  had  cleared  the  narrow  passage  already 
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described,  ber  stem  strikiiig  the  port  side  of  the 
Diana  nearly  at  right  angles.  At  tne  instant  of  col- 
linontheDtana  was  heaaing  to  the  south-east,  and 
somewhat  across  the  stream,  that  position  being 
apparently  dne  to  her  haying  turned  her  engines 
astern.  Amid  much  uncertainty,  two  things 
wpear  to  their  Lordships  to  be  tolerably  certain. 
TbB  first  of  these  is,  that  at  the  time  when  the 
tog  passed  the  Diana  it  must  hare  been  clear  to 
both  yessels  that,  if  they  both  continued  to 
advance,  they  wonld  meet  near  or  in  the  narrow 
pasBure ;  and  the  second,  that,  at  the  time  when 
the  Cliev«den  stmck  her,  the  Diana  was  on  the 
loath  aide  of  the  clmnnel,  and  in  the  water  which 
the  was  entitled  to  occupy  if  she  was  justified  in 
porsaing  her  conree.  The  Clieveden  maintains 
ibat  the  collision  was  wholly  attributable  to  the 
{ult  of  the  Diana,  upon  these  two  grounds :  In 
the  first  place,  she  contends  that  it  was  the  duty 
of  the  Diana  to  stop  and  wait  aboye  the  entrance 
to  the  SuUna  cut  until  the  Clieveden  had  passed 
tbooeh  it.  In  the  second  place,  she  alleges 
that  uie  Diana,  when  two  or  three  ^p's  lengths 
above  the  entrance  to  the  cut,  executed  a  wrong 
mameayre,  by  first  starboarding  her  helm,  and 
thereby  opening  her  starboard  bow  to  the  Clieveden, 
go  as  to  indicate  that  she  meant  to  cross  the  bows 
of  the  Clieveden,  and  to  pass  down  between  that 
vessel  and  the  north  bank ;  and  then  suddenly 
changing  hor  course,  and  sheering  back  to  the 
aoatji.  The  Diana,  on  the  other  hand,  maintains 
tiiat  the  Clieveden  was  solely  to  blame  for  the 
£aaster.  She  attributes  the  collision  (1)  to 
the  failure  of  the  Clieveden  to  stop  and  wait  below 
the  narrow  neck  of  navigable  water  near  to  the  top 
o!  the  cut  until  the  Diana  had  cleared  it ;  and 
(2)  to  the  Clieveden  having,  just  before  the  col- 
Hnag,  rendered  it  inevitable  by  changing  her  course 
fromtite  north  to  the  south  side  of  the  channel. 
The  case  thus  presented  in  argument  involves 
t*o  separate  questions.  The  first  of  these  is, 
whether  it  was  the  duty  of  one  of  these  ships  to 
stop  and  wait  until  the  other  passed;  and,  if  so, 

r  which  of  them  that  duty  was  incumbent? 
second  relates  to  their  mutual  charges  of 
faulty  mancenvring  at  the  time  when  they  had  come 
vitUn  a  few  ship's  lengths  of  each  other.  In  con- 
ddering  the  first  question,  their  Lordships  enjoy 
the  advantage  of  having  the  main  facts  necessary 
to  its  determination  ascertained  beyond  reasonable 
dispote.  But,  in  so  far  as  it  bears  upon  the 
nocmd  ([uestion,  the  evidence  from  the  two  ships 
is  conflicting,  and,  if  it  be  reconcilable  at  all, 
caonot  be  reconciled  without  giving  the  witnesses 
on  eitiier  side  credit  for  a  considerable  amount  of 
exaggeration.  In  discussing  the  first  of  these 
Wsnons,  both  parties  rehed,  with  equal  con- 
fidence, opon  art.  32  of  the  Regulations  appli- 
cable to  the  Navigation  of  the  Lower  Danube, 
which  contains  (inter  alia)  this  provision :  "  When 
a  vessel  ascending  the  river  finds  itself  exposed  to 
Bweting  a  vessel  descending  at  a  point  which  does 
not  afford  sufficient  bi-eadt^,  she  must  stop  below 
the  passage  till  the  other  vessel  has  cle^^d  it ; 
and  if  the  ascending  vessel  should  be  actually  in 
the  TMssage  as  the  other  approaches  it.  the 
vessel  must  stop  above  until  the 
is  clear."  It  is  a  comparatively  easy 
matter  for  a  ship  steaming  against  a  two-knot 
«^wnt_to  come  to  a  dead  halt,  without  stopping 
ia  eapa»  and  without  losing  her  steerage  way. 
Bnt  a  ship  descending  with  ti)e  current  cannot, 


by  stopping  her  engines,  and  without  reversing, 
reduce  ner  speed  below  two  knots  an  hour ;  and, 
when  her  speed  is  reduced  to  that  limit  she  drifts, 
and  her  helm  practically  loses  all  control  over  her 
movements.  These  considerations  afford  an 
obvious  reason  for  requiring  that,  in  the  circum- 
stances to  which  the  first  part  of  the  rule  refers, 
the  ascending  shall  give  way  to  the  descending 
vessel.  In  their  Loriiships'  opinion,  that  part  ol 
the  rule  becomes  imperative  whenever  an  as- 
cending ship,  approaching  "  a  point  which  does 
not  afiord  sufficient  breadth,"  has  notice  that,  if 
she  proceeds,  she  will  be  exposed  to  the  risk  of 
meeting  a  descending  ship  at  or  near  that  point. 
The  second  part  of  the  rule  is  not,  in  their 
opinion,  meant  to  come  into  operation,  except  in 
cases  where  the  ascending  ship  has  reached  the 
point  of  danger,  and  has  actually  begun  to  navigate 
the  contracted  passage  before  any  such  notice 
was  conveyed  to  ner.  The  Sulina  arm  may  fairly 
be  described,  throughout  its  whole  length,  as  a 
narrow  channel,  its  waterway  being  more  or  less 
contracted  at  various  points  m  its  course.  That  a 
"  narrow  pass  "  is  not,  within  the  meaning  of  the 
Regulations,  the  same  thing  with  a  passage  which 
does  not  "  afford  sufficient  breadth  "  is  evidenced 
by  the  terms  of  art.  36,  which  provides  for  one 
steam-vessel  overtaking  and  passing  another  "  in 
a  narrow  pass."  But  their  Lordships  entertain 
no  doubt,  and  their  view  was  confirmed  by  the 
opinion  of  their  assessors,  that  the  short  neck  of 
contracted  waterway,  just  below  the  entrance  to 
the  Selina  cut,  did  not,  on  the  day  of  the  collision, 
afford  sufficient  breadth  to  permit  two  vessels  of 
the  size  and  draught  of  the  Diana  and  the 
Clieveden  to  navigate  it  at  the  same  time  with 
safety.  They  are  not  prepared  to  affirm  that  the 
channel  below  that  point,  though  somewhat  con- 
tracted, came  within  the  scope  of  art.  32.  They 
were  advised  by  their  assessors,  in  whose 
opinion  they  concur,  that  the  Clieveden  would 
have  been  justified  in  proceeding  up  the  north 
side  of  that  channel,  if  she  had  stopped  short 
of  the  narrow  neck  leaving  sufficient  room 
for  the  '  Diana  to  pass  her  on  the  south. 
Their  Lordships  are  of  opinion  that  the  Clieveden 
oonld  not,  except  throngn  negligence,  have  failed 
to  observe  that,  by  advancing  as  she  did,  she 
would  probably,  if  not  certainly,  encounter  the 
risk  of  meeting  the  Diana  at  or  near  the  point  of 
danger.  It  was  therefore  her  plain  duty  to  stop 
and  wait  before  she  reached  that  point.  No  doubt 
her  master  states  that  it  would  not  have  been 
"prudent"  for  the  Clieveden  to  stop  her  engines. 
But  the  only  reason  which  he  assigns  for  that 
view  is  "  because  we  intended  to  go  out  of  the  other 
channel  before  the  other  ship  came  in."  That 
the  Clieveden  acted  in  gross  violation  of  her  duty 
in  endeavouring  to  press  through  the  narrow  neck 
before  the  Diana  could  reach  it  does  not  appear 
to  their  Lordships  to  admit  of  reasonable  doubt. 
That  she  was  maintaining  an  undue  rate  of  speed, 
for  the  purpose  of  attaining  that  object,  is 
evidenced  by  the  fact  that,  although  she  was 
going  against  the  current  with  her  engines  re- 
verse at  the  moment  of  contact,  she,  ^ter  col- 
lision, had  still  sufficient  way  on  to  push 
aside  the  stem  of  the  Diana  and  proceed  up 
stream.  The  Clieveden  being  clearly  to  blame,  it 
remains  for  determination  whether  the  other  col- 
liding vessel  can  be  acquitted  of  contributoij 
fault;  and  upon  that  point  their  L0];dships  luire 
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been  unable,  upon  a  careful  consideration  of  the 
evidence,  to  come  to  the  conclusion  that  the  Diana 
was  free  from  reeponsibilitT.  Their  Lordships 
attach  no  importance  to  the  alleeation  of  the 
Clieveden'i  witaesses  to  the  effect  that  the  Diana 
numoBuvred  so  as  to  indicate  that  she  meant  to 
cross  the  bows  of  the  Clieveden  and  go  down  the 
north  side  of  the  cut.  In  order  to  eet  into  her 
proper  position  on  the  north  side  of  the  cut  it 
was  necessary  for  the  Diana,  whose  course  had 
been  down  the  middle  line  of  the  St.  Georse's 
arm,  to  make  some  use  of  her  starboard  helm; 
and  the  probable,  if  not  the  inevitable,  resnlt  of  her 
doing  so,  owing  to  the  cross  current  which  pre- 
vailed at  that  part  of  the  river,  would  be  to  make 
her  head  unsteady,  and  at  times  to  «zpose  her 
starboard  instead  of  her  port  bow  to  the  Clieveden. 
That  fact  on^ht  to  have  been  known  to  those  who 
were  navigating  the  Clieveden.  It  is  difficult  to 
suppose  that  they  reallv  believed  the  Diana  was 
crossing  to  the  north  siae  of  the  channel ;  and,  if 
they  did  entertain  the  belief,  it  was  in  the  circum- 
stances without  justification.  It  does  not  appear 
to  their  Lordships  to  be  doubtful  that,  although 
the  Clieveden  was  clearly  wrong  in  forcing  her 
way  first  through  the  narrow  neck,  it  became  the 
equally  plain  duty  of  the  Diana  to  refrain  from 
any  attempt  to  ezeicise  her  right  of  precedence, 
whenever  the  intentions  of  the  Clieveden  to 
violate  the  regulations  became  reasonably  ap- 
parent. And  they  cannot,  taking  into  aoooimt 
the  evidence  given  by  witnesses  from  the  Diana 
herself,  come  to  the  conclusion  thfit  she  fulfilled 
her  duty  in  that  respect.  According  to  these 
witnesses,  they  observed  that  the  Climeden  was 
coining  np  the  cut  at  a  high  speed,  and  that  she 
auuntained  her  speed  up  to  and  beyond  the  point 
where  she  ought  to  have  stopped  and  waited.  The 
Diana  paid  no  heed  to  these  indications.  Her 
captain  says,  "Even  if  there  had  been  another 
steamer  alongside  the  Clieveden  it  would  have  been 
safe  and  practicable  for  them  to  come  out,  and  a 
third  to  enter  at  the  same  time,  with  theprecantions 
taken  by  the  Diana  to  enter,  to  go  slow  with  her 
engines."  Accordingly  she  went  on,  intending 
to  pass  the  Clieveden,  port  to  port,  whether  the 
latter  vessel  had  cleared  the  neck  or  not ;  and  she 
did  not  stop  and  reverse  until  she  saw  that  the 
Clieveden  was  coming  straight  into  her.  That,  in 
tlte  opinion  of  their  Lordships,  was  an  nnaea- 
manlike  and  an  unwaiTantable  proceeding.  The 
Clieveden  could  not,  in  the  then  state  of  the  river, 
enter  and  pass  upwai-ds  through  the  neck  without 
coming  so  far  towards  the  south  side  of  the 
channel  as  necessarily  to  interfere  with  the  course 
of  a  vessel  of  similar  size  going  down  that  side. 
Being  of  opinion  that  both  vessels  were  in  fault, 
their  Lordships  will  humbly  advise  Her  Majesty 
to  reverse  the  orders  appealed  from ;  to  pronounce 
a  finding  to  that  effect ;  to  order  that  no  costs  be 
allowed  to  either  party  in  the  court  below;  and 
to  remit  the  cause  for  further  procedure  in  terms 
of  the  finding.  There  will  be  no  costs  of  this 
appeal 

!r  Solicitors  for  the  appellants,  Stokes,  Saunders, 
and  Stokes. 
Solicitor  for  the  respondents,  T.  Russel  Kent. 
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Nov.  29,  Dee.  1  and  11, 1893. 
(Before  Lindlet,  Smith,  and  Da.vet,  L.JJ.) 
Thb  Mart  Thomas,  (a) 
Marine  in(uran«e — ^"  Cfeneral  averaae  and  salvage 
charges  payable  aeeording  to  foreign  statement " 
— Bills  of  fading — Exceptions — Effect  of — Dutch 
lavs — Conirilmtton  by  cargo  owners — LiabiUhi 
cf  underveriters  on  ship — Particular  average. 
Plaintiff,  a  shipowner,  effected  with  the  defendants 
two  policies  of  insurance  on  a  ship  and  freight 
containing  the  words,  '*  general  average  payable 
aeeording  to  foreign  statement,"  and  the  uatud 
su«  and  labour  clause.    A  loss  occurred  owing  to 
the  vessel  stranding  through  the  negligence  of  the 
master,   and  a  general  average  statement   was 
dravm  up    (at  Botterdam)  in  accordance    vith 
Dutch  practice.     Various  charges  which  teere  in. 
curred  in  getting  the  ship  and  cargo  off  teere 
apportioned   as   general  average,  which,  if  the 
average  statement  had  been  made  in  England, 
m.ight  have  been  treated  as  particular  average  on 
ship  and  freight,  or  as  charges   under  the  sue 
and  labour  clause.    The  shipowner  was  vnabU 
to  obtain  eontributum  to  general  average    from 
the  cargo  owners,  because  by  Dutch  law  when  a 
loss  occurs  through  the  negligence  of  the  master, 
contribution  to  general  average  losses  cannot  be 
recovered  from  the  cargo  owners  by  the   mhip- 
owner,  even  though  (as  in  this  ease)  the  bills  of 
lading  contain    the  exception  of  "strandings, 
.     .    .    even  when  occasioned  by  negligence,  de- 
fauU,  or  error  in  judgment  by  the  pilot,  nuMter, 
or  other  servants  of  the  shipowner.       The  ship- 
owner then  brought  this  action  on  the  polieies  on 
ship  and  freight  to  recover  as  particular  average 
on  ship  and  freight,  or  as  charges  under  the  sue 
and  labour  clause,  what  they  were  precluded  by 
Dutch  law  from  recovering  as  general  average. 
Held,  that  the  plaintiff  having  agreed  to  be  bound 
by  a  foreign  average  statement,  could  not  noto  go 
behind  the  statement  drawn  up  at  Boiterdam, 
and  could   not  recover  as  particular  average 
charges    which    had    been    treated   <ts    general 
average  in  the  foreign  statement,  and  thai  the 
foreign  statement  also  governed  as  between  the 
assured  and  the  underwriters. 
This  was  a  claim  by  the  owners  of  the  steamahip 
Mary  Thomas,  under  policies  of  marine  insurance 
on  ship  and  freight.    The  ship  in  the  course  of 
a  voyage  stranded  owing  to  tiie  negligence  of  her 
master,  and  the  plaintiff  now  sought  to  recover 
under  the   sue  and  labour  clause  certain  sums 
of  money  which  he  had  unsucoessfullv  sought 
to  recover  in  general   average  from  the  cargo 
owner. 

July  25  and  26, 1893. — The  case  was  argued  on 
an  agreed  statement  of  facts  with  the  documents 
attached  there.  The  facts  and  arguments  of 
counsel  appear  from  the  judgment  of  Barnes,  J. 

Joseph  Walton,  Q.C.  and  Holman,  for  plaintiff, 
cited 

Di'kenton  v.  Jardine,  18  L.  T.  Bep.  717;  L.  Ssp. 

3  C.  P.  639 ; 

^a)  Beported  by  BuT^JtB  AansALL.  te..  Baniiter«t-Lair. 
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The  CarroK  Parle,  63  L.  T.  Bep.  356 ;  15  P.  Dir.  203 : 

6  Aap.  Hat.  lair  Cos.  543 ; 
Dixon  T.  Whitworth,  40  L.  T.  Eep.  718;  C.  A.  43, 

p.  365;  4  C.  P.  Dir.  371 ;  4  Aap.  Uar.  Law  Cm. 

138;  C.A.327; 
Lakn  r.  AitehUon,  38  L.  T.  Bep.  802 ;  8  Q.  B.  IMt. 

558 ;  4  Aap.  Uur.  Law  Cai.  11 ;  in  the  Hoiue  of 

Lotda,  41  L.  T.  Bep.  323 ;  L.  Bep.  4  App.  Caa. 

755 ;  4  Asp.  Mar.  Law  Cas.  168. 

Carver  for  the  defendants. 

Babnss,  J. — ^This  case  raises  some  qaestions 
of  complication  and  difficulty,  I  think  partly 
owing  to  the  form  in  which  the  case  is  stated  for 
the  (pinion  of  the  oonrt.  The  action  is  brought 
bythe  plaintiffs,  who  are  the  owners  of  the  steam- 
«nip  Mary  Thomat,  against  the  defendants,  upon 
two  policies  of  insurance,  the  one  being  for  ICfDOI. 
upon  the  Mary  Thomat,  yalned  at  28,000{.,  the 
other  being  for  12002.  on  freight  chartered  or 
otherwise  in  the  said  vessel.  I  think  both  the 
policies  contain  a  clause  that  g;eneral  average 
u  payable  as  per  foreign  custom  and  York 
Antwerp  rules  in  accordance  with  the  contract  of 
Affreightment,  that  on  the  ship  having  the  words 
"  also  salvaee  charges."  The  policy  upon  the  ship 
appeals  to  form  one  of  a  number  under  which  she 
was  insured,  so  far  as  I  gather  from  the  average 
statement.  It  seems  that  the  vessel  was  on  a 
Toyage  from  Nicolaieff  to  Kotterdam,  with  a  cargo 
of  grain,  and  it  was  on  that  freight  she  was 
insured.  In  the  course  of  the  voyage  she  stranded 
on  a  reef  off  ihe  island  of  Malta.  Thereupon  the 
osnal  class  of  operations  were  entered  upon  by 
which  the  cargo  was  partially  discharged  and 
taken  into  Malta,  and  the  ship  was  uKimately 
tvcoessfoUy  got  ofi  and  taken  into  Malta.  After- 
wards the  cargo  was  completely  discharged,  the 
ship  was  repaired,  and  the  cargo  reloaded.  Her 
Ti^we  was  continued,  and  ultimately  her  cargo 
<u  delivered  at  Botterdam.  That  having  taken 
fisoe,  a  statement  of  general  average  was  made 
op  at  Rotterdam,  at  the  request  of  the  plaintiffs, 
in  accordance  with  the  law  and  practice  there 
pverailing.  The  result  of  that  general  average 
ttatementwas  that  a  sum  of  3792Z.7(.5(i.  was  carried 
into  the  g;eueral  average  column,  which  then 
required  to  be  apportioned  amongst  the  various 
interests.  Aocordingly  the  statement  proceeds  to 
s|)portion  it.  The  slupowner,  in  respect  of  his 
interest  in  the  ship,  is  to  contribute  the  sum  of 
16922.  Is.  10(2.,  the  cargo  20492.  98.  hd.,  and  the 
freight  2302.  IBs.  2d.  The  statement  was  put 
before  the  underwriters,  including  the  defendant, 
^d  in  respect  of  the  policy  on  ship  the  sum  of 
2052. 4».  is  shown  to  be  due  from  the  underwriters 
on  the  ship  in  respect  of  a  claim  on  that  policy. 
In  respect  of  the  claim  on  the  policy  upon  the 
freight,  the  defendants  are  shown  to  be  liable  for 
the  gum  of  1632.  Q».  2d.  in  the  same  manner. 
Thereimon  the  defendants,  having  that  statement 
pot  before  them  by  the  plaintiffs,  liquidated  the 
«emands  made  upon  them  in  pursuance  of  it,  and 
ni  &ct  discharged,  unless  something  should  alter 
1^  their  liability  for  all  payments  on  the  policy. 
Bat  the  plaintiffs  had  to  demand  from  the  cargo 
its  prop<ntion  of  the  general  average  which  was 
sttribnted  to  it  in  the  statement,  and  thereupon 
they  made  their  claim  in  Holland  aj^ainst  the  con- 
^•^ees  of  the  cargo,  and  were  met  by  this  answer : 
"We, the  consignees,  are  not  responsible  to  you 
for  any  contribution  in  general  average,  because 
althongh  the  bills  of   lading   under  which  the 


cargo  was  carried  exempted  the  shipowners  from 
responsibility,  for,  amongst  other  things,  accidents 
of  navigation,  strandings,  and  damages  caused 
thereby,  even  when  occasioned  by  the  negligence, 
default,  or  error  in  judgment  of  the  pilot,  master, 
or  other  servants  of  the  shipowners,  vet  thaA 
while  freeing  the  owners  from  the  responsibility  for 
the  loss  brought  about  by  the  stranding,  which  it 
is  said  was  caused  by  negligence,  does  not  affeot 
the  ordinary  miles  applicable  to  a  claim  for  general 
average,  and  that  as  the  general  average  loss  was 
reaUy  brought  about  by  the  negligence  of  the  plain- 
tiffs or  their  officers  in  charge,  the  plaintiffs  cannot 
claim  from  us  (the  consignees)  any  contribution  in 
general  average."  That  contest,  so  raised,  came 
befoi°e  the  courts  in  Holland,  and  ended  in  a 
decision  that  the  cargo  owners  were  not  in  the 
circumstances  liable  to  make  a  contribution  in 
general  average  or  otherwise  to  the  shipowner. 
There  was  an  appeal  upon  that  matter,  and  the 
judgment  was  aformed.  I  think  that  pending  the 
appeal,  on  examination  of  the  average  statement, 
it  appears  that  part  of  the  final  item  for  general 
average  included  the  costs  of  certain  repairs  of 
the  ship,  and  tiiat  I  suppose  had  been  so  included 
in  accordance  with  the  law  and  practice  at 
Rotterdam.  But  as  that  item,  so  far  as  it  related 
to  the  cost  of  repairs,  would  not,  according  to  the 
decision  in  l^is  country  of  Dickenson  v.  Jardine 
(18  L.  T.  Eep.  717;  L.  Bep.  3  C.  P.  639),  be 
a  matter,  for  which  the  underwriters  of  the  ship 
could  be  made  primarily  liable  with  a  right  to 
enforce  a  claim  for  it  against  the  cargo  owners, 
the  underwriters  on  the  ship  appear  to  have 
assisted  the  plaintiffs  in  this  appeal  with  the 
object  of  trying  to  force  the  liability  on  the  cargo 
owners  so  far  as  it  affected  that  item,  the  plain- 
tiffs themselves  endeavouring  to  establish  that 
liability  so  far  as  it  affected  general  contribution. 
A  further  statement  was  made  up  in  this  country 
by  Messrs.  Manle^,  Hopkins,  Son,  and  Gookes, 
with  a  view  of  seemg  how  that  particular  matter 
stood,  and  that  item  which  I  have  mentioned  as 
the  gross  amount  of  the  general  average,  namely, 
39722.  7«.  &d.,  was  found  to  be  divi<fed  in  the 
statement  I  have  last  referred  to  in  this  manner — 
8062. 9«.  3d.  is  treated  as  due  to  repairs,  31652.  ISs.  2d. 
as  due  to  the  ordinary  operations  of  salving  ship 
and  cargo.  The  item  of  8062.  9s.  3d.  is  then 
apportioned  between  the  steamer,  the  cargo,  and 
the  freight,  and  the  amount  which  the  cargo  would 
have  to  Dear  of  it  is  4162.  Is.  7d.  There  is  a  note  to 
the  effect  that  the  underwriters  being  primarily 
liable  for  that  item  for  repairs,  which  so  far  as  it 
related  to  the  ship  had  been  discharged,  but  so 
far  as  it  related  to  the  cargo  was  not  yet  payable, 
agreed  to  bear  any  cost  which  would  be  attributed 
to  that  pro  rata  with  the  other  costs  in  order  to 
endeavour  to  get  a  contribution  from  the  cargo 
owner.  The  portion  due  from  the  defendants  on 
that  item  is  142.  78.  2d.,  and  that  was  paid  by  the 
defendants  to  the  plaintiff,  but  when  the  appeal 
came  on,  the  plaintiffs  being  defeated  by  the  cargo 
owners,  the  underwriters  did  not  get  any  portion 
back  of  that  payment.  The  position  is  such  that 
they  have  discharged,  in  addition  to  the  original 
contribution  claimed  from  them  by  the  fii-st  state- 
ment, that  extra  item  which  relates  to  the  cost  of 
repairs.  Having  failed  against  the  cai^o  owners 
to  obtain  any  contribution  from  them,  the  plain- 
tiffs originated  what  seems  to  me  to  be  a  re- 
markable idea.     They  turned  round  and   said. 
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"  We  have  faUed  against  the  cargo  owners  to  get 
any  contribution  from  them,  and  now  we  will  ask 
the  underwriters  on  the  ship  to  pay  the  whole 
expenses,  which  are  not  recoverable  from  the  cargo 
owners."  The  proposition  strikes  one  at  the  out- 
set as  a  very  remarkable  one — that  where  there  is 
an  adjustment  made  by  which  so  mach  is  appor- 
tioned to  the  ship  for  saving  it,  and  so  much  to 
the  cargo  for  saving  it,  because  you  cannot  get  it 
from  those  responsible  for  the  contribution  of  the 
cargo,  therefore  the  underwriters  on  the  ship  are 
to  pay  the  whole  cost  of  saving  ship  and  cargo. 
That  is  the  broad  way  in  which  this  case  i-eally 
comes  before  me,  and  the  broad  point  which  I 
cannot  help  thinking,  notwithstanding  the  form 
of  the  case,  was  the  real  case  to  be  put  before  me. 
But  with  considerable  ingenuity  the  plaintiffs 
have  seen  no  doubt  the  strange  position  which 
that  would  resxdt  in,  and  they  have  selected  out 
of  the  average  statement  certain  items  the  details 
of  which  are  not  before  me,  and  have  taken 
portions  of  those  items  which  I  suppose  by  some 
calculation  on  their  part  they  are  able  to  show 
havu  been  debited  against  the  cargo,  and  then 
have  put  forward  these  items  and  say  that  if  you 
look  at  them  by  themselves  they  are  items  which, 
either  partially  or  wholly,  were  moneys  spent  to 
save  the  ship  alone.  The  items  are  these :  There 
is  first  7992.  12s.,  "portion  originally  debited  (as 
per  foreign  statement)  to  cargo,  of  share  of  ex- 
penses incurred  in  putting  cargo  outside  into 
lighters,  refloating  the  Mary  Thomas,  and  towing 
her  into  Malta."  That  item  seems  as  much  attri- 
butable to  saving  cargo  as  ship.  The  second  item 
is  1502.  8«.  9d.,  "portion  originally  debited  (as  per 
foreign  statement)  to  cargo  of  charges  and  ex- 
penses incurred  with  discharge  of  cargo  at  Malta." 
That  they  say  is  merely  part  of  the  coats  of 
repairs,  and  therefore  ought  to  be  payable  by  the 
underwriters  on  the  ship.  It  is  not  very  clear  in 
this  paHicular  case  whether  it  really  was  part  of 
the  cost  of  repairs,  because  Mr.  Carver  has  pointed 
ont  several  reasons — one  relating  to  the  delay  in 
connection  with  the  pontoon,  and  the  other  that 
it  was  treated  as  a  whole  operation — ^why  that 
should  not  be  chargeable  against  the  ship 
alone.  The  third  item  is  2272.  3g.  3c2.,  "portion 
originally  debited  (as  per  foreign  statement)  to 
cargo  of  agency  and  incidental  expenses."  This 
would  stand  or  fall  to  some  extent  by  the  others. 
The  last  two  items  are  692.  Ihs.  4d.,  "  balance 
portion  originally  debited  (as  per  foreign  state- 
ment) to  cargo  of  chai-ges  and  expenses  incurred 
in  warehousmg  cargo,"  which  they  say  ought  to 
be  borne  by  the  ship,  though  I  do  not  in  the  least 
know  why ;  and  1262.  15«.  2d.,  "  btdance  portion 
originally  debited  (as  per  foreign  statement)  to 
cargo  of  charges  and  expenses  incurred  in  re- 
shipping  cargo,"  which  they  says  is  an  item  spent 
merely  m  earning  freight.  No  doubt  that  item, 
taken  by  itself,  is  one  which  speaking  quite  gene- 
rally, and  without  intending  to  lay  down  a  rule, 
would,  ordinarily  speaking,  be  dealt  with  as  a 
charge  incurred  for  tne  pni-pose  of  earning  freight. 
Those  being  the  items  picked  out,  the  points  which 
are  taken  seem  to  come  in  this  way.  There  is  no 
question  whatever  that  the  difBculty  in  this  case 
has  been  created  by  the  fact  that  the  court  in 
Holland  has  held  that  though  the  bills  of  lading 
contain  the  clauses  to  which  I  have  referred, 
making  the  shipowner  not  responsible  for  loss  or 
damage  caused  oy  stranding,  when  that  stranding 


ia  brought  about  by  negligence,  it  has  farther 
held  that  the  owners  cannot  claim  from  the  cargo 
owners    any  contribution    for    general    average. 
That  is  the  cause  of  this  difficulty,  and  if  it  had 
arisen  in  this  country  the  point  would  hardly 
have  occurred,  as    it  has   done,  because  it  has 
already  been  decided  by  Lord  Hannen,  in  the 
case  of   The   Garrm  Farle  (63  L.  T.  Rep.  356; 
15  P.  Div.  203  ;    6  Asp.  Mar.  Law  Cas.  543),  that 
the  cargo  owners  would  be  liable  for  a  contri- 
bution in  general  average  under  circumstances, 
where  the  accident  had  occurred  from  negligence 
where  by  the  bills  of  lading  the  shipowners  were 
not  responsible  for  that  negligence.  All  I  need  say 
is  that,  so  far  as  my  own  opinion  is  worth  express-        ' 
itig  after  Lord  Hannen's  judgment,  I  entirely         , 
concur  in  the  reasoning  which  he  expressed  in  the 
report  of  that  case.    It  seems  to  me  quite  obvious 
that  when  by  the  terms  of  the  contract  of  carriage 
certain  responsibilities  are  excepted,  that  is   to 
say,  in  this  particular  case,  the  negligence  of  the 
master  or  officer  which  produces  the  stranding — 
the  owners  not  being  responsible  for  the  conse- 
quences of  that  negligence — the  position  is  this, 
that  the  shipowner,  on  the  one  hand,  has  the  ship 
and  the  freight  at  risk,  and  on  the  other  hand  the 
cargo  owner  has  the  cargo  at  risk.    It  is  obvious 
that  if  both  of  the  parties  were  present  there  at 
the  time,  each  responsible  for  the  difficulty  in 
which  they  found  themselves,  they  would  natarally 
say,  "  We  have  spent  a  sum  of  money  to  get  ont 
of  this  difficulty,  and  that  we  must  share  from  the 
benefits  we  get  ont  of  it."    That  seems  to  be  the 
decision  in  that  case.    Therefore  indirectly  the 
contract  of  carriage  does  vaiy  the  position   of 
parties  towards  general  average,  because  it  varies 
the  risk.  But  the  plaintiffs'  point,  which  was  taken 
in  reply  in  this  case,  was  that  when  the  salvage 
operations  are  both  for  ship  and  cargo,  the  owners 
of  the  ship  can  in  the  first  instance  recover  the 
whole  cost  of   salving  ship  and  cargo  from  ^e 
underwriters  on  the  ship,  leaving  them  to  get  & 
contribution  from  the  owners  of  the  cargo.     That 
seems  to  me  entirely  wrong  in  principle.     It  is 
perfectly  true  that  in  one  instance  there  is  by 
virtue  of  the  operation  of  the  policy  itself,  a,  case 
in  which  that  can  be  done,  namely,  where  part  of 
the  subject-matter  of  the  insurance  is  sacrificed. 
As  the  underwriters  have  insured  that  particular 
thing,  the  assured  can  say,  "Pay  me  for  the  Ices 
of  it,  and  then  you  can  claim  any  benefits    or 
rights  I  have  against  any  other  person  as  a  con- 
tribution to  that  loss."    But  it  seems  to  me  that 
that  proposition,  which  is  found  in  Dickenton  v. 
Jardine  (ubi  sup.),  is  wholly  inapplicable  to  a  case 
of  accident,  and  I  think  it  can  almost  be   de- 
monstrated to  be  wrong  in  such  a  case,  becanss' 
the  operation  of  saving  is  taken  for  the  benefit  of 
both  ship  and  cargo,  leaving  out  freight  for  the 
moment,  because  it  is  in  the  same  position  as  the 
ship ;  therefore  the  captain  at  that  time,  who  in 
ordinary  circumstances  acts  as    agent    for    the 
person  whose  property  is  at  risk,   spends   that 
money  on  behalf  of  all  who  are  interested,  and  all 
who  are  interested  must  contribute  to  it.    Ther«- 
fore  the  shipowner  ought  only  to  contribute  so 
much,  and  the  underwriters  then  have  to  recoup 
him  for  what  he  has  paid.    If  the  terms  of  the 
sue  and  labour  clause  which  were  referred  to  bv  the 
plaintiffs  on  this  point  are  looked  at,  it  will  be 
seen  that  they  bear  out  that  view.    What  the 
plaintiffs  want  to  do  so  far  as  this  clause  is  oon.. 
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cemed — and  they  tried  to  treat  the  general  average 
in  the  same  way — is  to  aaj  that  it  shall  be  lawful 
to  me  and  labour  and  travel  for,  in  and  about  the 
defence,  safeguard,  and  recovery  of  the  anbject- 
matter  of  this  insurance,  or  any  part  thereof,  and 
all  tiie  other  interests  at  stake,  and  then  the  com- 
pany will  bear  their  proportion  of  that.  In  support 
«{  that  proposition  counsel  for  the  plaintiffs 
Inferred  me  to  the  case  of  Dixon  v.  Whitworth 
(40  L.  T.  Bep.  718,  C.  A.;  43  L.  T.  Rep.  365; 
4  C.  P.  Dlv.  371;  4  Asp.  Mar.  Law  Cas.  138 ; 
G.  A  827),  which  was  the  case  in  which  iSx. 
Sixoa  had  ^reed  with  Mr.  Erasmus  Wilson  for 
a,  som  of  10,0002.  to  transport  the  Cleopatra 
obelisk  to  this  oountnr;  and,  having  made  that 
amngement,  he  put  the  obdisk  in  an  iron  case, 
and  took  out  a  policy  with  the  defendants  in  that 
case  upon  goods  and  merchandise  in  the  good  ship 
or  vessel  called  the  Cleopatra,  the  iron  vessel  con- 
tusing the  obelisk,  valued  at  40002.  against  the 
liak  of  total  loss  only,  and  then  that  policy  con- 
tained the  usual  sea  risk  and  the  suing  and 
labouring  clause  in  the  ordinary  form;  and  the 
cane  coming  on  before  Lindley,  L.J.  under  the 
policy  after  an  Admiralty  suit  had  been  instituted 
against  the  obelisk  by  salvors  who  had  picked  up 
U«  obelisk  in  its  case  at  sea,  and  obtained  2O0Oi. 
aahage,  the  owners  then  claimed  on  the  under- 
writers for  the  repayment  of  that  20001.  ;  and 
Lindley,  L.J.  held  that  the  plaintiffs  were  entitled 
to  recover  from  the  defendants  their  proper  pro- 
portion in  accordance  with  their  insurance  of  the 
sun  of  20002.  That  decision  was  roversed  on 
appeal  (ubi  sup.)  owing  to  the  decision  in  the 
«aie  of  Lohre  v.  AiiehUon  (38  L.  T.  Bep.  802 ; 

3  Q.  B.  Div.  558 ;  4  Asp.  Mar.  Law  Cas.  11 ;   in 
tite  House  of  Lords,  41  L.  T.  Bep.  323;  L.  Bep. 

4  App.  Cas.  755 ;  4  Asp.  Mar.  Law  Cas.  168), 
viiicii  decided  that  salvage  by  independent  salvors 
eoold  not  be  recovered  under  the  suin^  and 
labonring  clause,  and  as  the  policy  in  Dixon  v. 
WKUtDorth  was  against  total  loss  only,  the  plain- 
tiffi  could  not  recover  for  total  loss,  and  could 
iwt  recover  under  the  suing  and  labouring  clause. 
Now  it  is  said,  although  the  case  was  reversed, 
tliat  the  observations  of  Lindley,  L.J.  on  the 
effect  of  the  suing  and  labouring  clause  in  his 
judement,  show  that  in  the  first  instance  the 
whole  of  that  20002.  could  be  recovered  from  the 
underwriters  on  the  Cleopatra  and  the  obelisk, 
and  therefore  it  follows  that  the  whole  of  the 
apenditare  could  be  recovered  in  the  first  instance 
from  the  underwriters  on  the  ship.  If  the  judg- 
ment of  Lindley,  hJ.  is  taken  as  not  affecteid  by 
its  reversal  bj  the  Court  of  Appeal,  it  will  lie 
fonnd  that  his  language  when  lookeid  at  is  no 
aoiliority  for  that  proposition  at  all  for  this 
reason:  after  dealing  with  the  language  of  the 
clsnses,  he  says  the  agreement  is  to  contribute 
(in  proportion  to  the  amount  subscribed)  to  the 
charges  of  his  services.  In  other  words,  the  under- 
writers agree  to  pay  him  for  his  services ;  each 
underwriter  agreeutg  to  pay  in  proportion  to  the 
•iBOQnt  for  which  he  insures.  Moreover,  the  early 
pwt  of  the  clause  aailiorises  the  assured  to 
«ndeavonr  to  save,  not  Ms  interest  in  the  thing 
insured,  but  the  thing  itself ;  and  the  language  oi 
tiie  clause  is  adapted  to  oases  in  which  other 
Vnooa  besides  lumself  are  interested  in  that 
"■ing,  and  then  he  goes  on  to  refer  to  one  or  two 
otaes ;  but  the  language  is  wholly  inapplicable  to 
the  interests  of  .persons  who  are  not  interested  in 


the  thing,  namely,  the  ship,  but  are  interested  in 
the  cargo,  a  totally  different  thing  from  the 
subject-mattor  of  insurance — another  interest 
altogether ;  and  in  this  particular  case  the  under- 
writers had  insured  the  obelisk  itself  and  the 
entire  vessel  for  the  sum  of  40002. ;  and  therefore 
by  agreement  between  themselves  and  the  plain- 
tiffs they  had  valued  the  ship  and  obelisk  at  the 
40001.,  and  although  there  might  be  some  interest 
on  somebody's  part  in  the  obelisk  itself  behind 
the  plaintiffs,  yet  the  underwriters  are  liable  to 
the  plaintiffs  for  the  costs  of  saving  the  iron  ship 
and  its  cargo.  But  that  has  nothing  to  do  really 
with  a  case  wl.ere  a  ship  is  at  risk,  with  somebody 
perhaps  interested  as  well  as  the  plaintiff  who 
msured  it  in  full ;  and  another  interest  altogether, 
namely,  the  cargo,  which  belongs  to  somebody 
totally  different,  and  is  not  insured  or  affected  by 
the  policy  on  the  ship.  I  should  like  to  sav  that  if 
the  cases  to  whicn  Lindley,  'L.J.  refers  are 
examined,  they  certainly  do  not  support  the  plain- 
tiffs' proposition  in  this  case.  The  case  referred 
to  by  him,  in  which  Chancellor  Kent  gave  a  de- 
cision, of  Watson  v.  Marine  Insurance  Company 
(7  Johnson,  N.  Y.  Bep.  57),  and  which  seems  in 
this  judgment  to  have  been  taken  as  dealing  with 
a  case  of  different  interests,  and  the  owner's  right 
to  recover  against  his  underwiitors  for  all  the 
expenses  in  tnat  case,  the  evidence  of  the  losses 
set  out  in  that  report  shows  that  the  whole  of  the 
expenses  which  were  in  dispute  were  incurred 
about  the  business  of  the  ship  only;  and  the 
learned  chancellor  in  giving  judgment  says  that 
the  captain  proved  in  that  case  that  the  expendi- 
ture, subject  to  the  ebove  exceptions,  was  neces- 
sarily incurred  about  the  business  of  the  ship,  and 
of  her  only ;  and  he  expresalv  declines  to  decide 
the  question  of  what  would  oe  the  case  if  they 
had  been  partially  incurred  for  the  ship  and 
partially  for  the  cargo,  for  he  says:  "All  these 
subjects  of  insurance  were  equally  involved  in  the 
peril,  and  it  would  seem  to  oe  just  that  the  ship 
and  freight  should  bear  these  expenses  in  due 
proportions  throughout;  and  the  cargo  should 
bear  ito  proportion  of  the  first  part  of  the 
expenses  until  the  captain  ceased  to  nave  further 
concern  with  it.  The  labour  and  expense  were 
incurred  for  the  recovery  of  the  ship,  notwith- 
standing that  other  subjecte  might  incidentally 
enjoy  the  result  of  the  effort,"'  and  then  he  refers 
to  what  the  captain  had  said  in  his  evidence. 
There  are  two  other  cases  referred  to  in  that 
case,  and  in  the  report  of  another  case  in  the 
same  book  (Jumel  v.  Marine  Insurance  Company, 
7  Johnson,  N.  Y.  Bep.  412),  one  of  these  cases 
being  that  of  Maggrath  v.  Church  (1  Caines  Bep. 
195),  in  which  the  same  principle  which  is  laid 
down  in  Dickenson  v.  Jardine  [uhi  sup.)  will  be 
found ;  but  certainly  it  did  not  go  further  than 
that,  and  I  think  the  observations  of  Mr.  Loundes 
and  of  Mr.  Phillips  show  that  the  rule  which  I 
am  endeavouring  to  apply,  and  the  way  I  am 
applying  it,  is  the  true  one.  Therefore  I  hold 
that  the  plaintiffs  cannot,  either  by  virtue  of  any 
principle  or  by  virtue  of  any  authority,  claim  to 
recover  from  the  underwriters  of  the  ship  the 
whole  amount  of  the  expense  incurred  in  saving 
the  ship  and  the  cargo,  and  can  only  recover  the 
portion  properly  due  to  the  ship.  Then  the  plain- 
tiffs' next  point  is,  that  in  this  particular  case  the 
money  was  under  the  circnmstances  only  spent  to 
save  the  ship,  because  the  shipowner  has  not  been 
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able  to  recover  from  the  cargo  owner  the  contri- 
bution which  he  claims.  The  answer  to  that 
seems  to  me  to  be  this,  that  as  a  matter  of  fact 
at  the  time  the  expenditure  was  incurred,  the 
captain  was  acting  in  the  ordinary  way  as  much 
in  the  intei-est  of  tne  ship  as  in  the  interest  of  the 
cargo,  and  that  the  expenditure  was,  in  fact,  in- 
curred in  the  ordinary  way  for  the  purpose  of 
saving  the  ship,  freight,  and  cargo.  Then  the 
third  point  is  with  regard  to  these  particular 
items,  and  that  point  is  this: — Those  items  are 
really  for  saving  the  ship  and  freight,  and  should 
be  so  recoverable.  Well,  some  of  them  may  be 
if  the  matter  stood  alone  on  a  criticism  of  those 
terms,  thoneh  only  some  of  them  really  seem 
capable  of  being  brought  into  the  categoiy  of 
expenses  incurred  only  for  the  ship.  But  it  seems 
to  me  that  in  this  case  vou  must  take  the  matter 
as  a  whole.  The  parties  made  up  an  average 
statement,  claimed  on  their  underwriters  upon  ^e 
footing  of  it,  and  the  underwriters  paid  the  whole 
of  the  amount  expended  for  saving  the  ship  and 
fi'eight  upon  the  basis  of  an  agreement  of  an 
average  statement  properly  adjusted  according  to 
the  law  of  the  place  where  it  ought  to  be  adjusted, 
and  it  is  impossible  to  pick  out  from  that  state- 
ment some  items  without  taking  the  whole  into 
account ;  and  if  vou  take  the  whole  into  account 
the  owners  of  the  ship  have  paid  their  various 
proportions  of  the  matters,  which  might  perhaps, 
if  you  analysed  the  statement  in  England,  be 
attributed  to  the  cargo ;  and  it  seems  to  me  that 
yon  must  take  the  whole  of  the  adjustment  in 
which  all  the  items  have  been  dealt  with  according 
to  the  law  of  the  place  of  destination  ;  and  these 
having  been  settled  and  paid  for,  there  is  nothing 
whatever  to  show  that  the  plaintiffs  have  not 
received  from  their  imderwriters  here  all  that  is 
properly  attributable  to  the  saving  of  the  ship, 
and  the  saving  of  the  freight.  Upon  these 
grounds  therefore  I  have  come  to  the  conclusion 
that  the  questions  which  are  put  forward  for  my 
decision  must,  under  the  circumstance  of  this  case, 
where  the  matters  have  really  been  settled  between 
the  parties  in  the  way  I  have  already  indicated, 
be  answered  in  favour  of  the  defendants. 
From  this  decision  the  plaintiffs  appealed. 

Nov.  29  and  Dee.  1, 1893.—/.  Walton,  Q.O.  and 
Holman,  for  the  appellants,  cited 

Sarri$  v.  Scaramanga,  26  L.  T.  Bep.  797;  L.  Bep. 

7  C.  P.  481 ;  1  Asp.  Mar.  Law  Cas.  N.  S.  339  ; 
Kidstone  v.  Empire  llarine  Inev/ranee   Company, 

15  L.  T.  Bep.  12  ;   L.  Bep.  1  C.  P.  535 ;  L.  Bep. 

2C.  P.397; 
Let  V.  SotUhern  Iiuuranca  Company,  22  L.  T.  Bep. 

443 ;  L.  Bep.  5  C.  P.  397 ; 
Dickenson  v.  Jardine  (ubi  <u]}.)  ; 
Watton  r.The  Ma  rine  huurance  Company  (ubi  stip.). 
Carver,  for  the  respondents,  cited  on  the  facts : 
Kemp  V.  Balliday,   14  L.  T.  Bep.   762 ;  L.  Bep. 

1Q.B.520; 
De  Faux  v.  Salvador,  4  A.  ft  E.  420. 

The  arguments  appear  in  the  judgment  of  the 

**'•'*•  Cur.  adv.  vult. 

Dec.  11. — LiNDLET,  L.J. — The  question  in  this 
case  is  whether  the  underwriters  of  policies  on 
ship  and  freight  respectively  are  liable  to  pay 
certain  proportions  of  certain  expenses  incurred 
by  the  assured,  the  shipowners,  and  said  by 
them  to  have  been  incurred  in  saving  the  ship 


and  freight  respectively.  These  expenses  have 
been  treated  as  general  average  by  a  fneip 
adjuster,  and  have  been  apportioned  by  him 
between  ship,  freight,  and  cargo.  The  proportioiu 
allocated  to  ship  and  freight  respectively  have 
been  paid  by  the  underwriters,  but  the  proportioB 
allocated  to  cargo  cannot  be  recovered  by  the 
shipowners  from  the  cargo  owners,  and  have  been 
lost  therefore  by  them.  They  now  seek  to  recover 
them  from  their  own  underwriters.  The  question 
thus  raised  turns  on  the  contract  of  insuranoev 
and  more  particularly  on  that  clause  in  which  it 
is  expressed  thus :  "  General  avera^  and  salvage 
cluu-ges  payable  according  to  foreign  statement, 
or  per  York  Antwerp  rules,  if  in  accordance  with 
the  contract  of  affreightment."  Nothing  toms 
on  salvage  or  on  the  York  Antwerp  rules.  For 
the  purposes  of  this  case  the  clause  may  be  read 
short,  thus :  "  General  average  payable  according 
to  foreign  statement."  The  expenses  referred  to 
were  incurred  as  stated  in  the  agreed  statement 
of  facts,  and  it  is  obvious  that  most  of  the  ex- 
penses at  all  events  were  incurred  for  the  benefit, 
not  only  of  the  ship,  but  of  the  cargo  also.  None 
of  them  are  on  the  footing  of  losses  for  which  the 
onderwriters  were  liable  without  any  adjustment 
The  average  adjustment  was  made  at  Rotterdam, 
and  the  aidjnster,  as  already  mentioned,  treated 
these  expenses  as  general  average  expenses.  It 
is  admitted  that  his  adjustment  is  final  and  conr 
elusive  as  an  adjustment  of  general  average. 
Harris  v.  Scaramanga  (26  L.  T.  Rep.  797  ;  U 
Rep.  7  0.  P.  481 ;  1  Asp.  liar.  Law  Caa.  N.  S. 
339)  is  conclusive  on  this  point.  But  the  ship- 
owners contend  that  they  are  entitled  to  their 
expenses  either  as  partial  losses  or  under  the 
suing  and  labouring  clause ;  and  that  the  adjust- 
ment has  nothing  to  do  with  and  in  no  way  affects 
claims  in  respect  of  partial  losses  or  claims  under 
the  suing  and  labouring  clause.  It  is  in  my 
opinion  true  that  a  general  average  adjust^ 
ought  to  exclude  claims  for  partial  losses  not 
incurred  for  the  benefit  of  more  parties  than  one^ 
and  claims  under  the  suing  and  labouring  clause 
for  saving  the  ship  alone,  but  he  must  decide 
what  expenses  alleged  to  have  been  incurred  for 
the  benefit  of  both  ship  and  carg^  are  to  be 
treated  as  general  average  expenses  and  what  are 
not,  and  expenses  which  are  treated  by  him  as 
general  average  expenses  must  be  so  treated  not 
only  as  between  the  respective  owners  of  ahip  and 
cargo,  but  also  as  between  them  and  their  respect 
tive  underwriters.  Expenses  so  treated  cannot 
be  treated  as  something  else  by  those  who  have 
agreed  to  be  bound  by  his  decision.  Some  of 
these  exp^ises  incnrred.  according  to  the  ship- 
owners for  the  sole  benefit  of  the  ship,  have  heea 
thrown  on  the  freight  and  cargo  by  the  average 
adjuster ;  others  of  these  expenses,  incurred  soldj 
for  saving  the  freight,  have  been  thrown  on  the 
ship  and  cargo,  and  now  the  assured  contends  that 
as  oetween  himself  and  his  underwriters  he  i» 
entitled  to  throw  these  expenses  exclusively  <m 
the  ship  and  freight  respectively.  This,  in  mj 
opinion,  is  contrai-y  to  the  contract,  and  ^sannot 
therefore  be  allowed.  The  assured  is  attempting 
by  an  ingenious  process  to  convert  his  under- 
writei-8  on  ship  and  cargo  into  guarantors  for  the 
payment  by  the  caj-go  owners  of  those  portions  of 
the  expenses  which  the  average  adjuster  has 
allocated  to  them,  but  which  they  will  not  pay.  I 
am  not  at  all  prepared  to  say  that  the  expenses  is 
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qaestion  were  not  general  averaee  expenses  accord- 
ing to  Bngliah  law.  liost,  I  think,  were,  but  some 
may  not  bxve  been.  However  this  may  be,  they 
were  all  general  avera^  expenses  by  the  law  of 
Holland,  and  were  so  treated  by  the  foreign 
average  adjuster.  Under  those  circnmstances 
they  cannot  now  be  treated  as  something  different. 
The  principle  contended  for  b^  the  appellanta  is, 
in  my  opinion,  unsound,  and  is  opposed  to  and 
not  in  accordance  with  the  contract  entered  into 
between  the  assured  and  the  underwriters.  The 
ippeal  must  be  dismissed  with  costs. 

SxiTH,  L.J. — The  plaintiffs  in  this  case  are 
attempting  to  get  the  benefit  of  Dutch  law  aa  to 
general  ayerage,  and  the  benefit  of  English  law 
as  to  particular  average,  regardless  of  the  fact 
tliat  by  BO  doing  their  underwriters  may  have  to 
m  the  same  items  of  expenditure  twice  over. 
Can  this  be  done  P  The  plaintiffs  insured  their 
ship  and  freight  with  the  defendants  upon  tJie 
tetmB  that  in  case  of  a  loss  covered  by  the  policy 
geoeral  average  should  be  adjusted  accordmg  to 
Dutch  law.  There  is  such  a  loss,  and  thereupon 
goeral  average  is  so  adjusted.  By  the  Dutch  law 
many  items  of  expenditure  are  brought  into 
genoal  average  which  would  have  been  charged 
to  particular  average  against  ship  had  the  adjust- 
ment taken  place  in  England.  The  general  average 
contribution  of  ship  and  freight  is  consequently 
increased,  and  the  plaintiffs  have  received  the 
tncteased  contribution,  and  have  been  paid  by  the 
defendants  general  average  as  per  foreign  state- 
ment The  plaintiffs  nevertheless  now  resort  to 
English  law,  and  assert  that  some  of  the  items  of 
expenditure  (which  have  been  rightly  treated  by 
the  Dutch  adjuster  according  to  Dutch  law  as 
paenl  average  charges)  are  particular  average 
dunes  according  to  English  law,  and  seek  to 
naae  these  items  out  of  the  foreign  statement, 
ttdme  the  defendants  for  them  as  being  par- 
tunlar  averse  on  ship.  This  is  a  novel  procedure. 
There  is  no  aaihori^  that  this  can  be  done,  and 
ii  it  can,  the  result  would  obviously  be  most 
imjnst  to  the  underwriters.  The  case  of  Dickenson 
T.  Jardine  (18  L.  T.  Bep.  717 ;  L.  Rep.  3  0.  P. 
^),  reUed  upon  by  counsel  for  the  plaintiffs,  is  no 
antlunity  for  what  his  clients  are  seeking  to  do. 
What  toat  case  decided  was  that  where  goods  are 
insured  against  jettison,  and  they  are  jettisoned, 
ihoogh  under  circumstances  which  give  rise  to 
i;enaial  average,  the  ^oods  owner  can  sue  for  a 
total  loss  without  waitmg  for  an  adjustment,  and 
I  Ring  for  general  average.  It  in  no  way  decides 
I  that  where  general  average  has  been  duly  adjusted 
i  as  per  foreign  statement,  and  the  assored  has  been 
paid  thereon,  he  canaf terwards  single  out  from  that 
statement  any  items  of  expenditure  he  desires,  and 
sue  for  them  as  being  due  from  the  underwriters 
to  lum.  I  agree  with  the  counsel  for  the  defen- 
dants that  the  clause  "  general  average  as  per 
foreign  statement"  means  that  in  the  case  of  a 
lots  pving  rise  to  general  average  items  of  ex- 
penditure are  to  contribute  to  general  average 
scoording  to  Dutch  law,  and  that  this  excludes 
the  view  that  such  items  are  to  be  particular 
average  according  to  English  law.  I  apply  these 
remarKs  also  to  the  suing  and  labouring  clause. 
The  orcnmstances  under  which  the  defendants 
did  pay  some  particular  average  to  the  plaintiffs 
1  have  not  before  me.  Counsel  for  the  deaendants 
■aji  they  did  so  to  make  themselves  secure,  but 
he  this  as  it  may,  in  my  judgment  it  does  not 


affect  their  position  in  the  present  case.  I  agree 
with  the  forcible  judgment  of  Barnes,  J.,  who 
has  dealt  in  detail  with  the  facts  of  the  case.  I 
have  nothing  to  add  thereto,  and  I  agree  that  this 
appeal  should  be  dismissed. 

D  A.VET,  L.J. — Thequestion  is  whether  the  defen- 
dants are  liable  to  pay  the  sums  mentioned  in  the 
statement  of  facts  in  respect  of  certain  expenses 
either  under  the  policy  on  the  ship,  or  under  that 
on  the  freight.  The  answer  depends  on  the  right 
construction  of  the  policies.  What  is  the  eftect 
of  the  clause  "general  average  payable  as  per 
foreign  custom  P  "  The  appellants  admit  that  they 
are  bound  by  it  so  far  as  the  statement  of  the 
foreign  average  adjuster  finds  what  can  be  re- 
covered as  general  average  against  ship,  freight, 
and  cargo  respectively,  but  they  contend  that  uiey 
are  not  bound  by  the  finding  of  what  are  general 
average  expenses  in  a  claim  against  the  under- 
writers of  tne  ship  and  freight  on  their  policies.  In 
my  opinion  this  is  not  the  true  construction  or 
effect  of  the  clause  in  question.  Such  a  construc- 
tion counsel  for  the  defendants  says  would  on  the 
one  hand  throw  upon  the  underwriter  on  the  ship 
a  proportion  of  charges  which  would  according- 
to  English  law  be  borne  exclusively  by  the  cargo, 
and  at  the  same  time  leave  the  shipowner  frieo' 
to  claim  from  the  underwriter  everything  which, 
if  the  adjustment  had  been  made  in  England 
would  be  claimable  from  him.  In  other  words,  the 
plaintiff  claims  the  benefit  of  both  the  Dutch  law 
and  the  English  law.  It  is  unnecessary  to  express, 
any  opinion  whether  that  is  the  effect  in  the  present 
case  ;  it  is  sufficient  for  the  argument  of  counsel 
for  the  defendants  to  say  that  it  might  be  so.  I  am 
of  opinion  that  it  cannot  be  intended  that  the 
assured  should  be  at  liberty  to  approbate  and 
reprobate,  to  take  the  benefit  of  the  foreign  law 
in  claiming  general  average  in  accordance  with  it, 
and  repudiate  the  foreign  adjuster's  award  for  the 
purpose  of  claiming  particular  average  against 
his  insurer  upon  an  adjustment  mcMe  by  an 
English  average  stater.  I  am  of  opinion  that 
according  to  tne  true  construction  of  the  policy 
the  assured  is  bound  by  the  foreign  average 
adjuster's  decision  as  to  what  expenses  were  in- 
curred on  behalf  of  ship  and  cargo,  and  would 
therefore  be  the  subject  of  general  average  for 
all  purposes.  I  was  rather  stertled  by  the  broad 
proposition  put  forward  by  counsel  for  the  plain- 
tiffs that  the  same  matters  might  be  subject  of 
general  average  and  of  particular  average.  If 
you  look  into  the  case  cited  by  him  {Didcenson  y. 
Jardine  [uhi  sup.),  I  think  he  laid  down  the  pro- 
position too  widely.  In  that  case  jettison  was 
one  of  the  risks  insured  against  in  a  policy  on 
goods.  The  underwriter  thei-ef  ore  had  contracted 
to  indemnify  the  assured  against  that  particular 
risk,  and  it  was  held  that  the  assured  could  recover  ' 
according  to  the  tenor  of  the  policy,  the  insurer 
being  subrogated  to  the  assured's  rights  (if  any)  to 
contribution  from  ship  and  freight.  That  I  under- 
stand. In  the  present  case  the  assured  can  only 
recover  under  the  suing  and  labouring  clause  the 
expenses  incurred  on  l>ehalf  of  the  ship,  and  ck 
hypothesi  the  adjuster  by  bringing  them  into 
general  average  finds  that  they  were  incurred  on 
behalf  of  ship,  freight,  and  cargo.  I  am  of  opinion 
the  plaintiff  has  agreed  to  oe  bound  by  that 
finding,  and  I  agree  with  the  decision  of  the  learned 
judge  in  the  court  below,  and  with  the  reasons 
I  given  for  it.  Appeal  ditmisaed. 
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Solicitors  for  appeUante,  Donning,  Hohnan,  and 
Co. 

Solicitors  for  respondents,  TToUon,  Johnson 
Bubb,  and  Whatton. 


HIGH    COURT    OF    JUSTICE. 

CHANCERY  DinSION, 
Thursday,  May  31. 
(Before  Nobth,  J.) 
J.  H.  Skimneb  and  Co.  v.  Pbeet.  (a) 
Patent — Contraet  for  sale  of  patented  articles — 
Threats  of  legal  proceedings — Loss  of  contract — 
Injunction — Inquiry  as  to  damages — Measure  of 
damages — EmMnee   that  contract  was  lost  on 
account  of  threats — Admissibility. 
Theplaintiffs,  toho  were  manufacturers  and  patentees 
of  photographic  cameras,  enteredinto  negotiations 
'    iBtth  a  company  for  a  contract  to  supply  the 
company  with  their  patent  cameras  on  certain 
terms.    The  company's  manager,  before  the  com- 
pletion of  the  contract,  wrote  to  the  defendant, 
also  a  manufacturer  and  patentee  of  photographic 
cameras,     inquiring     whether     the    plaintiffs' 
camera  was  an  infringement  of  the  defendant's 
patent ;  and  the  defendant  wrote  in  reply  deelar- 
xng  the  plaintiffs'  camera  to  he  an  infringement 
of  his  patent,  and  threatening  legal  proceedings 
to  stop  the  sale  of  the  plaintiffs'  cam,era.     The 
company  then  consulted  their    solicitors,    who 
wrote  to  theplaintiffs  to  the  effect  that  the  com- 
pany declined  to  continue  negotiations  toith  them 
because  of  the  defendant's  threats.    On  the  appli- 
cation   of  the    plaintiffs,    an    injunction    was 
granted  restraining  the  defendant  from  threaten- 
tng  legal  proceedings  in  respect  of  the  plaintiffs' 
camera,  and  an  inquiry  whether  the  plaintiffs 
had  sustained  any  and  what  damages  by  reason 
of  the  defendant's  threats,  was  dtreeted.    The 
chief  clerk  found  that  the  plaintiffs  had  sustained 
damages  from  the  loss  of  their  contract  by  reason 
of  the  defendant's  threats,  relying  for  this  finding 
on  the  statements  tn  the  letter  of  the  solicitors  of 
the  company  to  the  plaintiffs  and  the  rest  of  the 
correspondence,  and  adopted,  as  the  measure  of 
the  damages,  the  profit  tohich  the  plaintiffs  would 
have  obtained  from  the  contract  if  it  had  been 
carried  out.     On  a  summ^ms  by  the  defendant  to 
vary  the  chief  clerk's  certificate  : 
Held,  that  the  letter  of  the  solicitors  of  the  company 
to  theplaintiffs  was  admissible  as  evidence  to 
prove  that  the  negotiations  for  the  contract  were 
broken  off  because  of  the  defendant's  threats,  and 
tluit  it  was  confirmed  by  the  rest  of  the  corre- 
spondence. 
Held  also,  that  the  measure  of  damages  adapted 

by  the  chief  clerk  was  the  right  measure. 
Sdkmons  to  vary  the  chief  clerk's  certificate. 

The  action  was  brought  on  the  16th  Maj  1892 
by  J.  H.  Skinner  and  Co.,  who  were  manufac- 
turers of  photographic  cameras,  and  had  obtained  a 
patent  for  a  camera,  against  Lewis  Henry  Perry, 
who  also  carried  on  business  as  a  manufacturer  of 
photographic  apparatus  under  the  style  of  J.  F. 
Shew  and  Co.,  and  was  owner  of  a  patent  No. 
4102  of  1885  for  a  camera,  claiming,  under  sect.  32 
of  the  Patents  Act  1883,  an  injunction  restraining 

(a)  B«poned  by  J.  TuuBTaAJf,  Eaq.,  Banltter«»-Lkw. 


the  defendant  from  threatening  the  plaintifi 
with  lege!  proceedings  in  respect  to  the  sale  of 
their  camera,  on  the  ground  that  it  was  an 
infringement  of  the  defendant's  patent,  and 
damages  for  injury  caused  to  the  plaintiffs  bj 
reason  of  the  defendant's  threats. 

On  the  1st  July  1892,  upon  motion  I^  the 
phuntiSs,   ttie  defendtuit    not  asking   that   the 
motion  should  stand  over  in  order  to  enable  him 
to  bring  an  action,  as  contemplated  by  the  proTiso 
in  sect.  32  of  the  Patents,   Designs,  and  Trade 
Marks  Act  1883,  and  both  parties  consenting  to 
treat  the  motion  as  the  trial  of  the  action,  an 
injunction  was  granted  by  North,  J.  resttainmg 
the  defendant  Lewis  Henry  Perry  from  threaten- 
ing the  plaintiffs,  their  customers,  or  any  other 
person  or  persons,  by  circulars,  adrertdsements,  or 
otherwise,  with  legal  proceedings  or  liability  in 
respect  of  the  manufacture  or    use  of  cameiu 
made  pursuant  to  an  invention  of  the  plaintiffs, 
but  alleged  to  be  an  infringement  of  the  letters 
patent  No.  4102  of  1885.      And  it  was  ordered 
that  an  inquiry  be  made  whether  the  plaintiffs 
had  sustained  any  and  what  damages  by  reason 
of  the   defendant's  threats,  that  the  defendant 
should   pay  the  costs  of   the   motion,  and  that 
the  costs  of  the  inquiry  should  be  reserved,  with 
liberty  to  apply  :    North,  J.  holding   that  the 
letters  of  the   defendant  contiuned    threats  of 
legal  proceedings  within  sect.  32  of  the  Patents, 
Designs,  and  Trade  Marks  Act  1883. 

On  the  2lBt  Nor.  1892  the  defendant  appealed 
from  that  order  (Skinner  and  Co.  v.  Perry,  67 
L.  T.  Rep.  696;  (1893)  1  Ch.  413)  on  the 
ground  that  the  letters  of  the  defendant  being 
bond'  fide  answers  to  inquiries  were  not  threats  at 
all,  but  privileged  communications,  or  at  any  rate 
were  not  threats  within  the  ^2nd  section  of  the 
Patents,  Designs,  and  Trade  Marks  Act  1883 ;  bat 
the  order  was  affirmed  by  the  Court  of  AppeaL 

The  defendant  then  undertook  to  bnng  an 
action  against  the  plaintiffs  for  an  infringement 
of  his  patent,  and  tnis  he  proceeded  to. do.  His 
statement  of  dum  was  dJelivered,  but,  on  the 
application  of  the  plaintiffs  was  amended  several 
times  ;  and  ultimately  the  defendant's  action  was 
discontinued  on  the  4th  May  1893. 

The  plaintiffs  then  proceeded  with  the  inquiiy 
as  to  damages  directed  by  the  order  of  the  1st 
July  1892,  before  the  ohief  clerk,  which  inquiry 
had  been  stayed  pending  the  proceedings  in  the 
action  commenced  by  the  defendant.  The  plaintifb 
contended  that  they  had  suffered  damage  throuffli 
the  loss,  by  reason  of  the  defendant's  threats,  of  a 
contract  with  the  London  Stereoscopic  Company 
for  supplying  the  company  with  the  plaintiffs' 
cameras  at  certain  specified  prices  for  three  years, 
with  a  minimum  guarantee  from  the  company  of 
7502.  per  annum.  A  number  of  letters,  including 
those  set  out  below,  were  put  in  evidence  before 
the  chief  clerk  to  prove  the  plaintiffs'  claim,  and 
also  a  number  of  affidavits  as  to  the  amount  of 
the  damages  sustained  by  them  through  the  loss 
of  the  contract.  The  manager  of  tiie  company 
besides  other  witnesses  gave  evidence  before  tl^ 
chief  clerk,  but  he  was  not  asked  the  reason  why 
the  company  declined  to  continue  negotiations 
with  the  plaintiffs  for  the  completion  of  the  con- 
tract. 

The  chief  clerk  found  that  the  plaintifb  had' 
sustained  damages  from  the  loss  of  the  contract 
with    the    Steraoscopio    Company   through   the 
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defaidanf  8  threats,  and  that  the  measure  of  the 
damages  was  the  profit  which  the  plaintiffs  would 
hare  derived  from  that  contract  if  carried  out. 
He  calculated  the  profit  by  deductinf^  the  cost 
price  of  each  camera  from  the  selling  price  under 
tbe  contract,  which,  multiplied  by  the  minimum 
niunber  of  cameras  which  were  to  have  been  taken 
W  the  company  under  the  contract,  amounted  to 
Ml.  a  year,  and  as  the  season  for  manufacturing 
cameras  ends  in  Alay  and  the  plaintiffs  had  lost 
tvo  aeasona  through  the  threats  of  and  proceed- 
ings by  the  defendant,  the  chief  clerk  allowed  the 
pbuntUFs  two  years'  profits  on  cameras,  which 
amoimted  to  6002.,  and  two  years'  profits  on 
extras.  &c,  which  amounted  to  lOOZ.,  making  the 
total  allowance  7002.  But  the  chief  clerk  allowed 
nothing  for  the  third  year  covered  by  the  con- 
tract, as  the  plaintiffs  had  the  opportunity  of 
obtaining  in  the  market,  a  profit  for  the  third 
yor  eqnal  to  what  they  might  have  obtained 
under  the  contract  with  the  company. 

TUs  was  a  summons  by  the  defendant  to  vary 
tiie  chief  clerk's  certificate  by  disallowing  the 
albwance  of  7001.,  on  the  ground  of  want  of 
eridenoe  to  support  such  finding,  or,  in  the 
alternative,  by  redu3ing  the  damages. 

The  following  letters  (with  others)  were  in  evi- 
dence on  the  hearing  of  the  summons,  as  showing 
the  tenns  of  the  contract  between  the  plaintiffs 
and  tbe  London  Stereoscopic  and  Photographic 
Gominny  Limited,  the  manner  in  which  the 
negotiations  between  them  were  broken  off,  the 
miaia  of  the  defendant,  and  the  damages  occa- 
Moed  to  the  plaintiffs  by  the  loss  of  the  con- 
tact; and  were  referred  to  in  the  arguments  of 
ccanael  and  in  the  judgment  of  the  court : — 

loe  and  108,  BeKent-street,  W.,  Nov.  26,  1891.— Mr. 
J-  E  Skutner. — Dear  Sir, — I  have  had  a  oonrereatioii 
*iUi  the  management  respeoting  yoni  patent  camera, 
ml  the  proposition  that  we  have  to  make  to  yoa  is,  in 
■7  i^inioD,  to  your  interests  and  a  very  good  one.  The 
Popool  is  practically  as  follows  : 

Tbe  letter  then  stated  the  terms  first  proposed 
wt  which  were  subsequently  altered  to  those 
■Kntioned  in  the  following  letter,  and  concluded : 

If  jon  approve  of  the  proposal,  please  notify  me  as  soon 
MpoMiUeandl  will  bave  an  agreement  drafted.  The 
*der  for  ilie  gross  will  be  sent  on  upon  completion  of 
t«  formal  agreement.  There  are  two  or  three  improve- 
■■rts  in  the  camera  which  I  should  suggest  to  yon,  but, 
fbqM,it  is  a  little  oseless  doing  so  nntil  we  have  come 
10  a  mntiul  miderstanding.  Kindly  favonr  me  with 
M   early    reply. — ^Yonra     very     fiiithfnlly,    Butlbs 

HnDHRBTB. 

Bast  Dereham,  Dec.  3,  1891.— The  London  Stereo- 
"opio  and  Photographic  Company  Limited. — Gentlemen, 
—We  bave  not  received  Tongh  draft  as  promised  on  terms 
^aged,  vis.,  yon  to  have  sole  right  to  sell  wholesale 
*M  retail  the  oameia  in  question  at  prices  qnoted, 
w  fla«e  years,  with  a  minimam  goarantee  of  750{.  per 
^■""i,  we  to  supply  all  extras  required,  snob  as  hacks, 
™  holders,  and  tripods,  also  shutter  if  satisfactory. 
™t  order  for  one  gross  of  cameras  and  backs  to  be 
WiTered  h  wanted,  but  all  to  be  taken  during  first  year, 
™» for  guarantee  to  date  from  delivery  of  first  fifty 
*•'•'•••  Ton  to  have  option  of  renewal  of  agreement 
•>  long  u  you  take  7501.  worth  per  annum.  We  are 
JowBuinig  acme  of  the  quarter  plates.  We  shall  make 
■J^  jn  figsred  mahogany,  not  in  plain  wood  like  sample. 

S.iT  *^  **  ^°'  *^°'^  ***  ''*  ^^^  ^**  ""^^  ""^  '"°"* 
•"pay  biiahed  of  any  goods  yon  stock.    We  shall  soon 

■Mjoa  actnal  sample  with  snggested  improvements 

■•"•d  oat— Yours  truly,  J.  H.  Skihnwb  and  Co. 


106  and  108,  Begent-street,  W.,  Jan.  II,  1892.— Dear 
Mr.  Skinner, — Mr.  Mitobell  has  the  order  for  the 
cameras  already'written  out  to  send  down  to  yon,  and 
has,  I  believe,  the  agreement  just  aboat  ready.  In 
looking  at  your  camera  and  thinking  it  over  very  care- 
fully, and  on  comparing  it  with  Shews',  I  have  been  very 
much  etmok  with  the  similarity ;  that  is,  the  way  it  is 
brought  out  to  focus.  Now,  of  conrse  we  shall  all  be 
very  loth  to  get  into  any  legal  trouble,  and  tbe  purport 
of  present  letter  is  to  ask  whether  yon  have  taken  any 
patent  agent's  opinion  upon  the  validity  of  your  patent, 
and  if  so,  could  yon  send  me  a  copy  of  same.  If  yon 
have  not  already  done  so,  don't  you  think  tliat  for  oar 
mutual  advantage  it  would  be  as  well  to  get  the  opinion 
at  onoeP  Of  course  this  means  a  certain  amount  of 
expense,  and  it  would  be  only  reasonable  if  the  patent 
agent's  report  was  in  favour  of  yourself  that  we  should 
pay  the  expense ;  bnt  if  the  reverse,  yon  would,  I  am 
snre,  not  object  to  pay  it.  Please  do  not  for  one  moment 
think  that  I  am  raising  any  difficulty  respecting  the 
agreement,  but  am  only  anxious  that  neither  of  as 
should  get  into  any  legal  difficnltiea.  Let  me  have  the 
favour  ot  your  reply  by  return  of  post  if  possible 
and    oblige. — Yours,    with    kindest   regards,    Butlisk 

HUUPHBITS. 

54,  Cheapaide,  E.C.,  Jan.  26,  1892.— Messrs.  J.  H. 
Skinner  and  Co.,  E.  Dereham.  —  Gentlemen,  —  I  am 
sorry  that  difficnltias  appear  to  be  rising  in  conclnding 
arrangements  regarding  camera.  Mr.  Homphreys,  in 
whose  hands  the  matters  were  placed,  has  been  absent  for  a 
week,  and  consequently  tbe  standstill.  There  was  a  note 
from  your  patent  agent  asking  that  the  camera  should 
be  sent  him,  bnt,  as  his  opinion  would  not  be  satisfactory 
to  us,  I  have  sent  the  camera  along  with  one  of  Shews', 
and  their  specification  to  our  own  agent  and  at  our 
expense,  in  order  to  obtain  an  outside  opinion,  which  I 
tmst  yoa  will  approve  of.  I  am  only  too  anxious  to 
get  to  work  witii  it,  bat  at  the  same  time  I  detest 
litigation,  and  have  no  wish  for  any  legal  questions  as  to 
infringements,  designs,  Ac.,  to  crop  up  aft»r  we  have 
entered  on  the  contract.  We  are  promised  reply  by 
Monday  next,  after  that  I  hope  there  will  be  little 
delay,  and  that  the  report  will  be  favourable.  I  am 
sorry  this  was  not  arranged  in  the  first  instance,  as  it 
might  bave  saved  time. — Yours  faithfully,  J.  Lillib 
Mitchell,  General  Manager. 

106  and  108,  Eegent-street,  W.,  Feb.  1,  1892.— 
Messrs.  J.  H.  Skinner  and  Co.,  E.  Dereham. — Gentle- 
men,— Inclosed  please  find  a  copy  of  the  patent  agent's 
opinion  respecting  tbe  validity  of  the  new  patent  camera. 
The  firm  from  whom  we  have  obtained  same  may 
almost  be  considered  not  only  as  patent  agents  bnt 
patent  lawyers,  so  that  yon  may  thoronghly  depend 
npon  what  they  state  as  being  absolutely  correct  Con- 
sidering their  adverse  opinion  we  regret  exceedingly 
that  yon  did  not  take  similar  steps  before  offering  the 
camera.  Of  conrse  such  an  opinion  renders  it  quite 
impossible  for  us  to  take  the  camera  ap.  We  are  the 
more  sorry  for  this  in  that  we  believe  that  we  could  have 
done  a  very  good  business  with  it,  bnt  of  course  it  is 
very  much  better  to  have  this  understanding  at  the 
beginning  than  for  yoa  to  have  made  a  big  stock  and 
for  us  to  have  stocked  them  and  have  them  thrown  on 
oar  hands  to  oar  mntnal  disadvantage.  Under  no 
oironmstanoes  would  oar  directors  touch  an  invention 
likely  to  be  infringing  an  existing  patent.  Ihey  are 
very  sensitive  on  such  a  point  of  honour.  We  regret 
exceedingly  the  delay  that  has  occurred,  but  at  first  we 
rested  on  your  assurance  that  the  patent  was  sound  and 
anohallengeable.  We  are  more  sorry  than  we  can  express, 
firstly  beoaose  of  your  kindness  in  offering  it  to  ns, 
and  secondly  beoaose  we  feel  quite  snre  that  had  we 
been  able  to  conscientiously  take  it  np  it  would  be 
very  greatly  to  your  and  onr  own  benefit. — We  are. 
Gentlemen,  yours  very  faithfully,  London  Stsbbo 
AND  Photo  Cokfant.  —  J.  Lillie  Mitchell,  General 
Manager. 
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Mcmoiandom  from  the  London  Stereoscopic  and 
Photogr»phia  Company  Limited,  106  apd  108,  Begent- 
street,  W.,  12th  Feb.  1892.— Hesin.  J.  F.  Shew  and 
Co.,  87  and  88,  Newman-street,  Oxford-street,  W. — 
Gentlemen, — We  have  had  submitted  to  ns,  with  a  view 
of  placinfr  it  npon  the  market,  a  folding  hand  camera, 
which  we  send  herewith.  On  looking  it  catefnlly  orer 
it  stmok  ns  that  in  some  points  there  wet*  faint  resem- 
blances toyoor  own  "  Eclipse  "  camera ;  and,  as  it  would 
be  quite  contrary  to  our  desire  to  in  any  way  infringe 
upon  your  patent,  we  thought  it  would  be  rery  much 
better  to  submit  it  to  yon  and  ask  whether  yon  thought 
it  in  any  way  sncroachei  npon  yoar  rights ;  not  that  we 
think  it  does,  but  of  oonrse  we  are  anxious  to  act 
honourably  towards  any  other  dealer  in  the  trade.  The 
writer  will  have  the  pleasure  of  oalliog  npon  yon  on 
Tuesday  of  next  week  at  half -past  two,  by  which  time 
yon  will  hare  been  able  to  come  to  some  decision  in  the 
matter. — We  are,  Gentlemen,  yonrs  faithfully,  Thb 
London  Stereoscopic  and  FHOTOOBAPHtc  Compant 
Limited. — Butler  Humphreys. 

87  and  88,  Newman-street,  Oxford-street,  W.,  Feb.  13, 
1892. — The  London  Stereoscopic  Company. — Gentlemen, 
— We  thank  you  for  your  kind  letter  of  yesterday,  and 
in  reply  beg  to  say  that  the  camera  shown  is  undoubtedly, 
in  OUT  opinion,  an  imitation  of  onrs,  and  an  infringement. 
We  shall  be  pleaded  to  see  Mr.  Humphreys  on  Tuesday, 
«s  suggested,  and  (hall  by  that  time  hare  taken  further 
edrioe  in  the  matter. — ^We  are.  Gentlemen,  yours  obedi- 
«ntly  (Signed),  J.  F.  Shew  and  Co. 

CoUege-hiJl  Chambers,  Cloak.lane,  E.C.  Feb.  19, 
1892. — Messrs.  J.  H.  Skinner  and  Co.,  East  Dereham. 
Dear  Sirs, — The  London  Stereoscopic  Company  has  con- 
suited  US  with  reference  to  the  proposals  for  a  licence 
onder  your  patent  for  improvements  in  cameras.  We 
hare  also  before  us  the  correspondence  which  has  passed 
between  yon  and  our  clients.  Having  had  business 
relations  for  some  years  with  Messrs.  Shew  and  Co.,  and 
particnlarly  in  relation  to  the  camera  referred  to  in 
Messrs.  Shews'  patent  No.  4102,  '85,  our  clients  felt 
bonnd  to  submit  to  them  the  patent  camera  which  yon 
sent  up  with  the  view  of  obtaining  their  opinion  as  to 
what  to  our  clients  appeared  a  great  similarity  between 
the  two  cameras.  This  they  have  done,  and  the  result 
is  that  they  have  received  from  Messrs.  Skew  and  Co. 
•  letter  of  which  we  send  yon  a  copy.  Under  these 
circumstances  it  is  absolutely  impossible  for  our  clients 
to  continue  any  negotiations  for  our  agreement.  How- 
ever useful  your  invention  may  be,  they  cannot  submit 
themselves  to  the  risk  of  a  lawsuit.  We  are  therefore 
instructed  to  inform  you  that  our  clients  decline  to  con- 
tinue the  negotiations,  at  the  same  time  desiring  us  to 
express  their  regret  that  both  yon  and  they  should  hare 
been  pnt  to  any  inconvenience  in  the  matter.  In  one  of 
your  letteia  you  state  that  you  are  prepared  to  dispute 
with  Messrs.  Shew  the  point.  Do  you  wish  us  to  give 
them  your  name  in  the  matter  P  We  shall  be  glad  to 
hear  from  you  on  the  point. — Yonrs  truly,  Collettx 
and  Collette. 

Copy  letter  inclosed  in  that  of  Messrs.  Gollette 
and  Gollette : 

J.  F.  Shew  and  Co.,  Photographic  Stores,  87  and  88, 
Newman-street,  W.  Feb.  18,  1892.  —  The  London 
Stereoscopic  Company. — Gentlemen, — In  reply  to  yonrs 
of  the  13th  inst.  we  beg  to  confirm  our  opinion  previously 
'expressed  that  the  camera  in  question  is  an  infringe- 
ment not  only  of  our  patent  No.  4102;85,  but  also  of 
our  No.  15,657/91.  We  have  taken  fnrther  advice  in 
the  matter,  and  are  prepared  to  stop  the  sale  of  the 
camera  if  placed  in  the  market.  If  yon  are  willing  to 
do  so,  it  wonld  save  time  and  trouble  if  yon  would  give 
ns  the  name  of  the  mannfaotorer,  and  we  will  com- 
municate direct  with  him. — ^Yonn  fkithfnlly,  J.  F.  Shew 
and  Co. 

East  Dereham,  Norfolk,  Feb.  20,  1892.— Messrs.  J. 
F.  Shew  and  Co.,  London. — Gentlemen,  —  We  are  in- 


formed from  a  letter  which  yon  sent  to  the  Loodoa 
Stereoscopic  Company  that  yon  intend  to  dispute  osr 
right  to  make  our  patent  hand  camera,  of  which  thej 
showed  yon  a  sample.  We  may  say  we  have  taken  com- 
petent advice  from  more  tham  one  eminent  authority, 
and  we  are  fully  prepared  to  defend  any  action  that  jon 
may  bring.  The  only  probable  result  will  be  the  quash- 
ing of  your  own  patent  through  defective  specification. 
In  any  case,  we  are  advised  that  onr  camera  is  dear. 
We  are  sorry  to  have  to  oome  to  litigation  with  yon,  bnt 
we  are  so  sure  of  onr  own  ground  that  we  cannot  for  a 
moment  entertain  the  idea  of  vrithdrawiog  our  camera 
from  the  market.  We  have  already  a  number  of  thsas 
in  hand,  and  these  will  be  in  the  market  directly.  We 
shall  be  glad  to  hear  from  yon  what  steps  yon  propow 
taking  in  the  matter. — Yours  faithfully,  J.  H-  Skihkkk 
and  Co. 

87  and  88,  Newmam-afareet,  Oxford-street,  Feb.  23, 
1892.— Messrs.  J.  H.  Skinner  and  Co.,  East  Dereham.- 
Gentlemen, — In  reply  to  yonrs  of  the  20th  we  can  only 
confirm  onrs  of  the  18th  to  the  London  Stereosoopio 
Company,  that  we  oonsider  the  camera  in  questian  sa 
infringement  of  onr  patents  Nos.  4102/85  and  15,657/91, 
and  are  prepared  to  take  action  to  stop  the  sale.  In 
order  that  we  may  go  further  into  the  matter  before  kss 
of  time  is  incurred,  if  you  wonld  send  ns  a  camera  and 
give  us  the  number  of  the  patent,  it  would  be  an  aid  to  out 
fnrther  investigation  of  the  matter,  saving  unnecessary 
delay.  We  beg  to  inoloee  a  cheque  in  payment  of  oar 
account,  and  remain,  Gentlemen,  yonrs  obedieatly,  J.  F. 
Shew  and  Co. 

T.  Terrell  for  the  stunmons. — The  chief  clerk  is 
wrong  in  finding  that  the  plaintiffs  have  suffered 
damage  through  the  defendant's  threats.  The 
plaintiffs  have  not  made  out  a  case  for  damages, 
and  have  not  produced  admissible  evidence 
proving  that  ther  have  suffered  damage  through 
the  defendant's  threats.  In  order  to  entitle  them- 
selves to  damages  the  plaintiffs  must  prove  (1) 
that  no  legal  contract  was  made  between  them 
and  the  photographic  company  which  they  could 
enforce,  because,  if  they  can  compel  the  company 
to  carry  out  the  contract,  ther  cannot  claim 
damages  from  the  defendant  on  tne  ground  that 
they  lost  the  benefit  of  the  contract  tiirough  the 
defendant's  threats.  If  there  vras  no  legiu  con- 
tract the  plaintiffs  have  to  prove  that  the  London 
Stereoscopic  Companv  broke  off  the  negotuttions 
for  a  contract  which  they  would  hare  entered  into 
with  the  plaintiffs,  on  account  of  threats  by  the 
defendant :  they  must  prove  the  threats,  and 
they  must  prove  damages  which  are  the  natural 
result  of  the  threats  and  not  too  remote.  They 
must  assume  that,  supposing  the  defendants  had 
said  nothing,  the  contract  would  hare  been 
entered  into.    He  referred  to 

Maneell  v.  Clementt,  L.  Bep.9  C.  P.  139. 

The  plaintiffs  rely  on  the  letter  of  the  19th  Feb. 
1892  by  Messrs.  Gollette  and  Gollette,  the  soli- 
citors of  the  Stereoscopic  Company  to  the  plain- 
tiffs as  proving  that  the  company  declined  to 
continue  their  negotiations  for  the  contract 
because  of  the  threats  of  the  defendant.  That 
letter  may  be  evidence  of  the  fact  that  the 
negotiations  were  discontinued,  but,  written  as  it 
was  by  persons  who  are  not  parties  to  the  pro- 
ceedings between  the  plaintiffs  and  defendant,  it  is 
not  admissible  evidence  against  the  defendant  to 
show  that  the  company  abandoned  the  proposed 
contract  because  of  the  threats  of  the  defendant 
That  statement  is  not  on  oath,  and  there  is  no 
proof  that  the  company  did  not  abandon  the  con- 
tract because  they  were  afraid  they  might  lose  by 
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it,  or  for  some  other  reason.  The  question  is, 
what  was  the  intention  in  the  minds  of  the  oflBcials 
of  the  company  when  thej  instmcted  Messrs. 
CoUette  and  Collette.  The  manaeer  of  the  com- 
pany was  examined  before  the  chief  clerk,  and  the 
plaintiffs'  counsel  might  hare  asked  him  what  the 
intention  was,  bnt  he  did  not  do  so.  The  letter 
itself  is  not  evidenoe  of  the  company's  reason  for 
abandoning  the  contract.    He  referred  to 

Carmarthen  and  Cardigan    Railtoay  Company  T. 

Mancheater    and     Milford    Railway    Company, 

L.  Bep.  8  C.  P.  685. 

Keeotiations  for  the  proposed  contract  were 
broken  off  by  the  letter  of  the  1st  Feb.  1892  from 
the  general  manager  of  the  company  to  the  plain- 
tiifs,  before  the  dSendant  was  written  to  respect- 
ing the  plaintiffs'  camera  on  the  19th  Feb.  1892, 
and  before  the  defendant  knew  anything  about  it. 
Atanmmg  the  plaintiffs  were  entitled  to  some 
damages,  the  proper  measni'e  of  damages  was  the 
difoence  between  contract  prices  and  the  price 
wliich  the  plaintiffs  conld  hare  obtained  in  the 
open  market.  The  afBdaTits  show  that  there 
n>  a  market  for  the  plaintiffs'  cameras.  No 
extras  ought  to  have  oeen  allowed  for.  The 
damage  ceased  when  the  plaintiffs  obtained  an 
injmction  on  the  Ist  July  1892,  and  onght  to  be 
under  1001. 

MouUcn,  Q.G.  and  Mieklem  for  the  plaintiffs. — 
It  appears  from  the  correspondence  that  both 
the  plaintiffs  and  the  London  Stereoscopic  Com- 
pany were  anxious  to  carry  out  a  contract,  the 
terma  of  which,  had  been  arranged  between  them, 
but  which  had  not  been  completed  bv  legal 
iomalities ;  and  that  the  negotiations  oetween 
tben  with  respect  to  the  contract  were  ultimately 

E;  an  end  to  by  the  letter  of  the  19th  Feb.  1892 
Messrs.  Collette  and  Collette,  the  solicitors  for 
company,  which  states  that  the  negotiations 
«re  put  a  stop  to  because  of  the  ddendant's 
tkicats  in  his  fetter,  a  copy  of  which  Messrs. 
CoUette  and  Collette  inclose.  The  letter  of 
Keaars.  Collette  and  Collette,  together  with  the 
Rit  of  the  correspondence,  is  admissible  as 
eridenoe  to  show  why  the  negotiations  were  put 
u  end  to,  and  on  this  point  the  decision  in 
Maniell  t.  Clement*  (uH  tup.)  is  in  our  favour. 
The  actual  cause  of  the  breaking  off  of  the  negotia- 
tioos  most  be  inferred  from  the  surrounding 
ciicnnuitances,  which  show  that  the  cause  was 
ihe  defendant's  threats.  With  respect  to  the 
measnreof  damages,  the  damages  should  be  as 
nearly  as  possible  what  the  plaintiffs  would  have 
twined  from  their  contract  with  the  Stereoscopic 
CompenT  if  it  had  been  completed.  If  the 
wiuiijrtul  act  of  the  defendant  is  such  as  to  raise 
a  doobt  as  to  the  proper  measure  of  damages,  the 
defaidant  is  not  entitled  to  the  benefit  of  that 
doabt  The  question  is,  what  profits  might  have 
iwen  fairly  expected  from  the  contract,  and  the 
chief  clwk  has  taken  the  right  view.  It  was  just 
to  make  the  allowance  for  extra  backs,  &c.,  which 
conte  to  a  good  deaL  The  minimum  expected  from 
the  contract  was  more  than  7502.  a  year  without 
^rtru,  as  no  company  would  guarantee  to  take 
ue  tobd  number  it  expects  to  be  able  to  dispose  of. 
Bvsn  without  any  g^uarantee  to  guide  them  a  jury 
<|^  estimate  the  probable  damage,  and  the 
de^daat  cannot  be  heard  to  say  that  the  success 
«  his  wrongdoing  is  so  complete  that  no  one  can 
fix  the  amount  ctt  damage  caused  by  it.    The 


allowance  of  25{.  per  cent,  is  not  too  much  for 
extras.  Then,  in  consequence  of  the  defendant's 
threats  and  proceedings,  the  plaintiffs  lost  two 
seasons  of  their  trade,  so  that  the  chief  clerk  was 
right  in  allowing  for  two  seasons  at  least;  and 
the  plaintiffs  will  have  to  look  to  the  open  market 
for  their  earnings  in  the  third  season,  they 
having  lost  their  large  private  customer,  the 
Stereoscopic  Company. 

T.  Terrell  in  reply. — The  plaintiffs  claim  special 
damage,  which  must  be  the  natural  and  probable 
consequence  of  the  defendant's  conduct  and 
calculated  for  three  months  only,  i.e.,  to  the  date 
of  the  injunction. 

NoBTH,  J. — ^I  think  that  the  chief  clerk's 
certificate  is  right.  The  first  question  is  whether, 
by  reason  of  the  defendant's  threats,  the  plaintiffs 
were  prevented  from  making  the  contract  with 
the  London  Stereoscopic  Company.  It  appears 
from  the  correspondence  that  the  negotiationB  for 
the  contract  commenced  in  Nov.  1891,  and  that 
terms  were  practically,  I  do  not  say  legally, 
arranged  of  a  contract  which  would  have  been 
very  advantageous,  according  to  the  evidence 
for  the  plaintiffs.  The  company  wished  to  be 
safe,  and  something  was  said  in  the  corre- 
spondence between  the  plaintiffs  and  the  Stereo- 
scopic Company,  which  took  place  before  a  formal 
agreement  was  drawn  up,  of  a  certain  similarity 
between  the  plaintiffs'  camera  and  a  camera 
manufactured  and  patented  by  the  defendant, 
which  led  to  some  doubt  as  to  the  plaintiffs 
having  a  title  to  the  patent,  which  would  enable 
the  company,  if  they  took  a  licence  to  work  it,  to 
get  the  full  benefit  of  the  licence.  The  point  was 
first  mooted  in  a  letter,  dated  the  11th  Jan.  1892, 
written  by  Mr.  Humphreys,  on  behalf  of  the  com- 
pany, to  the  plaintiffs.  [His  Lordship  read  the 
letter,  which  is  set  oat  above,  and  continued :] 
That  was  the  beginning  of  the  difficulty  raised  in 
respect  of  the  completion  of  the  contract. 
Further  letters  passed,  and  on  the  Ist  Feb.  1892 
Mr.  Mitchell,  the  general  manager  of  the  Stereo- 
scopic Company,  wrote  to  the  plaintiffs.  [His 
Lordship  read  the  letter,  which  is  set  out  above, 
and  continued  :J  It  is  clear  from  this  letter  that 
the  view  the  company  took  of  it  was  this :  that 
they  had  to  give  up  what  they  considered  an 
advantageous  contract  on  both  sides,  because  it 
would  involve  them  in  litigation,  to  which  they 
would  not,  under  any  circumstances,  be  parties. 
They  treated  it  as  if  it  was  only  negotiation,  and 
as  if  it  was  open  to  them  to  throw  it  up  if  they 
liked.  The  plaintiffs  took  a  different  view,  which 
their  coimsel  does  not  now  contend  was  well 
founded  in  law,  that  there  was  an  existing  con- 
tract which  could  be  legally  enforced,  and  on  the 
3rd  Feb.  1892  they  wrote  to  the  company  to  that 
effect.  Then,  after  letters  in  which  the  company 
contended  that  the  contract  was  cancelled,  and 
the  plaintiffs  that  it  was  binding,  the  Stereo- 
scopic Company  approached  the  defendant,  the 
owner  of  the  camera  which  was  said  to  have 
anticipated  the  plaintiffs'  patent.  The  company 
naturally  took  this  view:  "We  think  we  are  out 
of  it,  and  we  will  not  enter  into  what  will  be  a 
subject  of  litigation ;  on  the  other  hand,  that  will 
not  necessarily  relieve  us  from  litigation,  because 
we  are  threatened  with  litigation  by  Messrs. 
Skinner  and  Co.,  who  say  we  nave  entered  into  a 
legal  agreement,  and  with  a  litigant  threatening 
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ua  on  ^ther  side,  what  is  the  beet  thing  for  ub  to 
do  P  "  It  was  not  common  ground  that  the  negotia- 
tions were  at  an  end,  because  the  plaintiffs  were 
contending  they  were  not  and  the  company  that 
they  were.   Then  what  do  the  company  do  r  They 
take  what  seems  to  me  a  very  reasonable  course. 
They  try  whether  the  existing  difficultr  can  be 
removed,  and  they  oonununicate  with  the  defen- 
dant.   It  turns  out  that  the  defendant  took  the 
view  that  the  company  thought  they  would  take, 
viz.,  that  the  plaintiffs'  patent  was  an  infringe- 
ment of  the  aetemdant'a  patent ;   and  I  see  no 
reason  for  believing  that  at  that  stage,  at  any 
rate,  whoever  was  right  or  wrong,  it  was  not  a 
bond  fide  view  on  the  one  side  that  the  plaintiffs' 
was  a  good  patent,  and  on  the  other  that  the 
defendant's  patent  was  an  anticipation  of  it.  That 
being    so,   after   more   correspondence   and   an 
interview  or  two  had  taken  place,    the    defen- 
dant writes  the  letter  of   the  18th  Feb.    1892 
to   the    Stereoscopic  Company.    [His  Lordship 
went  through  the  correspondence  and  reviewed 
the  evidence,  and  contdnned:]      I  think,  there- 
fore, that  the  plaintiffs  have   made  out  a  case 
entitling  them  to  dajnages.    Then  the  question  is, 
what   are    the  damages  P    The  chief  clerk   has 
allowed  the  sum  of  fOOl.,  and  he  has  proceeded 
on  this  footing  :  He  calculated  the  profit  which 
would  have  been  made  by  the  plaintiffs  on  the 
contract  if  it  had  gone  on.    The  contract  which 
was  in  negotiation  was   that  the    Stereoscopic 
Company  ^ould  take  from  the  plaintiffs  a  fixed 
minimum  quantity  of  goods,  although  the  letters 
stated,  and  the  p^Tties  believed,  that  the  actual 
amount  delivered  would  be  a  good  deal  greater. 
The  Stereoscopic  Company,  who  were  likely  to  be 
able  to  form  a  good  opmion  on  that  point,  thought 
so ;  and,  further,  I  tnink  Mr.  Moulton's  sugges- 
tion is  a  very  business-like  one,  that  when  the 
company  guai-anteed    that    they  would    take  a 
minimum  quantity,  they  would  reasonably  exx>ect 
to  be  able  to  exceed  the  minimum  which  they 
guaranteed,  and  so  they  said  in  the  correspon- 
dence.   That  being  so,  the  chief  <derk  took  first 
of  all  the  minimum  number.    He  took  the  figure 
of   profit    which  had   been    calculated,   and  he 
rednced  the  allowance    per    camera   to    12.  15«. 
Then  he  found  that  at  that  rate  the  profit  came 
to  3001.  a  year,  and  he  allowed  that  amount  for 
two  years.    The  contract,  if  it  had  been  entered 
into,  would  have  been  for  three  years.    Although 
I  have  spoken  of    years,  seasons  is    rather  we 
proper  term,  because  it  is  only  during  part  of  the 
year  that  the  wholesale  manufacturer  can  use- 
fully prepare  goods  for  the  coming  season,  and 
the  times  which  the  parties  agree  upon  now,  and 
which  the  chief  clerk  has    adopted    are  these: 
that  the  first  year  commenced  on  the  1st  March 
1892,  the  second  year  on  the  1st  March  1893, 
and  the  third  on  the  Ist  March  of  the  present 
year.    As    regards   the   third   year  he  has  not 
allowed  anything  because  the  parties  are  at  arm's 
length  now.    If  the  plaintiffs'   patent  is  worth 
anything  now,  as  they  say  it  is,  they  have  full 
opportunity  of  getting  from  the    trade  in  the 
market  at  least  what  they  would  have  got  from 
the  Stereoscopic  Company.     Further,  this  must 
be  borne  in  mind,  that  if  the  contract  had  gone 
on  the  plaintiffs'  business  must  have  been  con- 
fined to  dealii^  with  the  Stereoscopic  Company, 
who    would    have    been    their   only    customers. 
Now   that   the  contract   is   at   aa    end,   it  is 


open   to    the    plaintiffs    to   sell   their  patented 
article    to   any  person.    The    chief  clerk  there- 
fore rejected  the  idea  of  there  being  any  loss 
of   profits  for  the   third  year.      The    first  year 
expired,   as   I   have    said,    on    the    Ist    March 
1893,   but  by  May   1893   all   the  valuable  part 
of  the  second  year,  that  is  to  say,  the   second 
season,   had   edited.      When  the  infringement 
action  was  stayed  that  season  was  over.     There- 
fore the  chief  clerk,  finding  that  the  plaintiffs  had 
lott  two  seasons,  allowed  th^  profits   for  two 
years.    The  6002.  is  arrived  at  on  the  footing  of 
the  minimum  number  only  having  been  sold.  The 
chief  clerk  has  allowed  1002.  more  for  two  years, 
profits  on  extras,  &c.     It  is  not  proved  that  exactly 
that  number  of  pounds  was  lost.     It  could  not  be, 
inasmuch  as  the  contract  did  not  go  on.     All  that 
can  be  done  is  to  arrive  as  nearly  as  possible  at  what 
would  have  been  made  if  the  contract  had  gone  on, 
the  fact  being  that  nothing  was  gained  or  lost 
It  seems  to  me  the  chief  clerk   has  taken  a  not 
unreasonable  figure.     It  is  not  a  large  figure.    It 
extends  over  the  whole  of  two  seasons.     When  it 
is  said  that  the  plaintiffs  must  prove    loss  by 
pounds,  shillings,  and  pence,  I  dissent  altogether, 
because  it  is  impossible  to   show  precisely   what 
amount  of  pounds,  shillings,  and  pence  would  have 
been  realised  under  a  contract  which  has  never  been 
actually  completed.      That,  I  think,  disposes  of 
the  figures.     It  was  said  that  the  profit  -wba  not 
the  proper  measure  of  the  damage,  but  it  seems  to 
me  clear  that,  when  the  question  is  what  damage 
the  plaintiffs   have  sustained  by   reason  of  the 
loss    of  a  contract,   the   measure   is  the   profit 
which  they  would  otherwise  have  gained.     It  was 
said  by  lir.  Terrell  that  the  measure  ought  to  be 
the  difference  between  the  amount  of  that  profit, 
on  the  one  hand,  and  the  amount  which  might 
hare  been  realised  by  the  pltuntiffs  if  they  had 
gone    on  manufacturing  the  articles  and  selling 
them  in  the  market ;  and  that  it  is  only  that  diSer- 
ence  with  which  the  defendant  ought  to  be  charged. 
But  it  was  impossible  for  the  plaintiffs  to  go  on 
manufacturing  the  articles  in  question.     At  any 
rate,  whether  impossible  or  not,  it  does  not  lie  in 
the  defendant's   mouth  to  say  it  was  posable, 
because,  in  the  first  place,  the  defendant  b^an  by 
alleging  that  anything  which  the  plaintiffs  might 
do  under  their  patent  would  be  an  infringement 
of  the  defendant's  patent.     That  was  the  threat 
actually  made,  and  although  they  were  restrained 
from  repeating  the  threat  to  other  partiea  to  the 
prejudice  of  uie   plaintiffs,   vet  that  could  not 
prevent  the  threat  made  by  the  defendant  to  the 
plaintiffs  from  remaining  as  an  operative  threat, 
and  a  continuing  warning  from  the  defendant  to 
the  plaintiffs  that,  if  they  chose  to  manufacture 
these  articles,  they  must  take  the  risk  of  proceed- 
ings  being  commenced  against  them  by  the  defen- 
dant.   It  did  not  rest  merely  on  the  fiirct  that  the 
letter  of  warning  was  not  withdrawn;   but   the 
defendant  brought  the  case  to  trial  before  me. 
He  then  went  to  the  Court  of  Appeal,  and,  when 
the  Court  of  Appeal  took  the  same  view  as  I  did, 
the  defendant  obtained  a  stay  of  the  inquiry  as  to 
damages  to  enable  him  to  bring  an  action  against 
the  plaintiffs  to  restrain  them  from  doing  the 
very  thing  which  he  now  contends  the  plaintiffs 
ought  to  have  been  doing  all  along,  not  for  their 
own  benefit,  but  for  the  henefit  of  the  defendant, 
who  was  not  only  telling  them  not  to  do  it,  but  at 
this  very  time  had  aotnally  commenoed  an  action 
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topnTent  them  doing  it.  That  action  came  to 
oouung,  and  vaa  discontinued  in  Maj  1893,  and 
from  that  time  forward  the  plaintifFa  were  entitled 
to  maaufactnre  their  own  articles  undisturbed  by 
any  iiaea,t,  bat  bj  that  time  the  second  season  had 
been  lost,  and  that  is  the  reason  for  which  two 
jeais'  profits  have  been  given.  That  being  so,  in 
m^  opinion  the  chief  clerk  has  made  a  certificate 
mth  which  I  cannot  interfere.  The  summons  to 
my  his  certificate  will  be  dismissed  with  costs. 

Solicitors :  Wa^na,  Baylie,  and  Co. ;  Water- 
)ume,  Winterbotham,  and  Co.,  for  Cozens- Hardy 
and  Jewson,  Norwich. 


uhureday,  June  24. 
(Before  Nobth,  J.) 

&  Qdtbkksi^nd  Lakd  and  Goai.  Cohpakt 

Limited  ;  Davis  •b.  Mabtin.  (a) 
Confony  —  Loan  by  bank  —  Debentures  with 
Uanis  instead  of  the  names  of  the  obligees,  as 
aMttXeral  security — Invcdid  at  law — Equitable 
canlToet  to  give  'ealid  debentures  entitling  bank 
U>  ra»J;  with  holders  of  valid  debentures. 

A  company  with  large  borrowing  powers  haoing 
issued  a  large  number  of  debenture  bonds  got 
into  digieulttes,  and  obtained  an  advance  from 
its  bankers,  giving,  as  collateral  security  for 
the  advance,  debenture  bonds  under  the  com- 
pany's  seal,  in  which  debentures  the  name  of  the 
Migee  was  omitted,  blanks  being  left  for  such 
nume.  In  connection  with  the  transaction 
ietween  the  company  and  the  banJe  there  was  a 
m»ute  of  a  resolution  of  the  company  duly 
tifsed  by  the  chairman  at  a  swibsequent  meeting, 
mi  a  covering  deed  by  which  the  property  of 
iht  company  was  vested  in  trustees  to  secure  the 
papnent  of  the  principal  m^meys  and  interest 
dm  on  the  debentures ;  and  the  bank  was  regis- 
tered as  holder  of  the  debentures.  The  company 
mas  dissolved  ;  and  subsequently,  upon  an  action 
by  a  debenture-holder,  an  order  was  made  that  the 
trusts  of  the  covering  deed  should  be  performed 
and  carried  into  execution,  and  inquiries  as  to  the 
holders  of  the  debentures  were  directed.  On  the 
fiirther  consideration  of  the  action  the  question 
vas  raised  whether,  tnth  respect  to  the  deben- 
<WM  held  by  the  bank,  in  which  the  name  of  the 
oUigee  was  omitted,  a  blarik  space  being  left 
for  sudi  name,  the  banic  was  a  debenture-holder, 
irnd  entitled  with  the  other  debenture-holders 
to  the  benefit  of  the  covering  deed. 

EM,  that,  although  the  debentures  were  void  ai 
Ifoc,  there  was  a  valid  contract  with  the  hank  to 
issue  valid  debentures  to  them  {the  terms  of  which 
contract  could  be  gathered  from,  the  resolution  of 
the  company,  the  debentures  which  were  good  as 
tnitten  memoranda,  and  the  covering  deed),  under 
ushieh  eontraet  the  bank  had  an  eguttable  claim  to 
share  uiith  the  other  debenture-holders  the  benefit 
of  the  covering  deed. 

•Action  brought  for  the  administration  of  the 
tawts  of  a  deed  dated  the  9th  June  1882  made 
wthe  benefit  of  the  debenture-holders  of  the 
Queensland  Land  and  Coal  Company  Limited. 

The  Queensland  Land  and  Coal  Company 
limited  was  registered  on  the  Ist  July  1881  under 
Me   Companies   Acts    1862    to    18Si,    with    a 

(!)  Bsponed  hjj.  TBUSTB.1JI,  Bmi.,  BuilatOHU-Lftw. 


nominal  capital  of  175,000!.,  and  with  power  to 
borrow  money  upon  the  security  of  mortgage 
debentures.  By  its  trust  deed,  dated  the  9th  J  une 
1882,  after  a  recital  that  the  company  were  about 
to  issue  a  series  of  mortgage  debentures  in  the 
form  contained  in  the  2nd  schedule  thereto,  for 
the  purpose  of  securing  the  repayment  of  principal 
sums  not  exceeding  120,0002.,  with  a  bonus  of  102. 
per  cent,  on  such  principal  sums,  and  interest  at 
the  rate  of  71.  per  cent,  thereon,  certain  free- 
hold lands,  coalfields,  and  properties  of  the  com- 
pany situated  in  Queensland  were  conveyed  to 
trustees  upon  trust  for  the  company  until  default 
should  be  made  for  three  months  in  payment  of 
any  principal  moneys  and  interest  secured  by  any 
of  the  debentures,  and  after  such  default  upon 
trust  for  sale  as  therein  mentioned,  and  to  hold 
the  proceeds,  after  payment  of  costs,  in  trust  to 
apply  the  same  :  first,  in  or  towards  payments  pari 
passu,  and  without  any  preference  or  priority 
whatever,  of  all  arrears  of  interest  on  the  deben- 
tures; secondly,  towards  payment  to  the  regis- 
tered holders  of  the  debentures  pari  passu  in 
proportion  to  the  amount  due  to  them  respec- 
tively, without  any  preference  or  priority  either 
on  account  of  priority  of  issue,  or  of  any  deben- 
ture having  been  drawn  for  redemption  or  other- 
wise howsoever,  of  all  principal  moneys  due  on 
such  debentures,  and  that  whether  the  same  prin- 
cipal moneys  should  or  should  not  be  then  payable 
according  to  the  tenor  of  the  said  debentures; 
and  thirdly,  in  paying  the  surplus,  if  any,  as 
therein  mentioned.  And  the  company  covenanted 
with  the  trustees  that  they  would  pay  the  prin- 
cipal and  interest  secured  by  the  debentures  in 
accordance  with  the  tenor  thereof,  and  that  the 
principal  and  interest  secured  by  the  deben- 
tures, or  intended  so  to  be,  should  be  the  first 
charge  on  the  mortgaged  premises;  and  that 
the  company  would  keep  a  register  of  all  the 
debentures  showing  their  respective  dates, 
numbers,  and  amounts,  and  the  names  of  the 
respective  holders  thereof.  And  it  was  agreed 
and  declared  that  the  provisions  contained  in  the 
3rd  schedule  thereto  should  have  effect  in  the 
same  manner  as  if  such  provisions  were  therein 
and  in  each  of  ihe  debentures  set  forth ;  and 
further,  that  it  should  be  lawful  for  the  trustees  to 
accept  the  said  register  of  debentures  as  conclu- 
sive evidence  as  to  the  number,  names,  addresses, 
and  descriptions  of  the  debenture-holders  for  the 
time  being.  The  provisions  in  the  3rd  schedule 
stated  (inter  alia)  that,  until  the  transfer  of  a 
debenture  bad  bean  registered  and  the  name  of 
the  transferee  entered  on  the  register  as  the 
holder  thereof,  the  tran^eror  should  be  deemed  to 
be  the  holder  thereof. 

The  debentures,  with  respect  to  which  the 
present  question  arose,  were  in  the  form  following, 
which  corresponds  with  the  form  in  the  2nd 
schedule  of  the  trust  deed : 

The  Qaeenslaad  Land  and  Coal  Company  Limited. 
Incorporated  under  the  CompanieB  Aots  1862  to  1880. 
Issue  of  120,0001.  First  Mortgage  Debentures.  — 
No.  Vill.  debenture  for  I.,  bearing  interest  at  the  rate 
of  71.  per  cent,  per  annum.  The  Queensland  Land  and 
Coal  Company  Limited,  in  consideration  of  the  sum  of 

pounds  paid  to  the  company  by  of 

will  pay  to  the  said  ezeonton  or  administrators,  or 

to  the  registered  transferee  for  the  lame  being  of  this 
debenture,  at  the  time  and  on  the  conditionB  indorsed 
hereon  the  said  prinoipal  snm  of  pounds,  and  the 
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oompany  will  also  pay  to  the  bearer  of  erery  interest 
coupon  hereto  annexed,  npon  preaentation  and  delivery 
at  the  time  and  plaoe  in  soch  conpon  mentioned,  snch 
sum  as  in  moh  oonpon  is  speoified  bein^r  interest  at 
the  rate  of  71.  per  cent,  per  aainnm  on  the  said 
principal  sum.  And  for  the  consideration  aforesaid 
the  company  doth  hereby  chargre  with  snch  payments 
all  its  undertaking,  freehold  lands,  collieries,  srnuita, 
concessions,  property,  plant,  and  effects  acquired  and 
to  be  hereafter  acquired,  and  all  the  estate,  right, 
title,  and  interest  into  and  npon  the  said  premises. 
This  debenture  is  issued  npon  and  subject  to  the 
conditions  indorsed  thereon.  Given  under  the  common 
seal  of  the  company  this  day  of  188   . — 

The  common  seal  of  the  company  was  affixed  hereto  in  the 
presence  of         . — Begistered  in  the  Mortgage  Deben- 
ture Begieter  of  the  company  this  &y  of 
1884.— Secretary. 

The  indorsed  conditions  provided  (infer  alia) 
that  the  debenture  was  one  of  a  series  of  deben- 
tures issued  or  about  to  be  issued  by  the  company 
for  securing  an  aggregate  principal  sum  of 
120,0002.  with  interest  as  stated  on  the  face  of  the 
debentures,  and  that  all  the  debentures  of  the 
said  series  were  entitled  to  the  benefit  of  the  trust 
deed  of  the  9th  June  1882,  and  that  the  receipt  of 
the  registered  holder  of  the  debenture  for  the 
principal  moneys  intended  to  be  thereby  secured, 
and  the  receipt  of  the  bearer  of  each  of  the  said 
coupons  for  the  half-year's  interest  therein 
specified,  should  be  a  good  discharge  to  tiie 
company,  and  the  company  should  not  be  bound 
to  inquire  into  the  title  of  such  holder  or  bearer. 

In  the  month  of  Oct.  1883  the  company  were  in 
difficulties,  and  a  proposal  was  made  between  the 
chairman  of  the  company  and  the  manager  of  the 
Queensland  National  Bank  that  the  latter  should 
advance  to  the  company  50002.,  and  that  the 
company  should  give  to  the  bank  what  security 
they  could.     . 

At  a  board  meeting  of  the  company  on  the 
23rd  Oct.  1883  the  proposal  was  adopted,  and  it 
was  resolved  that  the  seal  of  the  company  should 
be  affixed  to  debentures  to  the  amount  of  20,0002. 
to  be  handed  to  the  bank  as  collateral  security. 
The  resolution  was  signed  by  the  chairman. 

At  a  board  meeting  of  the  company  on  the 
6th  Nov.  1883  the  minutes  of  the  last  meeting 
were  confirmed,  and  it  was  reported  that  arrange- 
ments had  been  made  for  a  further  advance  of 
10002.  by  the  bank,  and  it  was  resolved  that  the 
seal  of  the  company  be  affixed  to  bonds  for 
20002.  to  be  handeid  to  the  bank  as  further  cover. 
The  resolution  was  signed  by  the  chairman. 

The  debentures  were  accordingly  handed  to 
the  bank.  As  regards  the  whole  of  these  deben- 
tures for  22,0002.,  it  appeared  that  the  name 
of  the  obligees  was  omitted,  a  blank  space  being 
left  for  the  name.  Thev  were,  however,  regis- 
tered in  the  name  of  the  oank  as  the  holders,  and 
dividends  were  subsequently  paid  on  some  of  the 
counons. 

Tne  company  was  dissolved  in  1888.  In  Dec. 
1889  the  action  was  brought  by  a  debenture- 
holder  against  the  present  trustees  of  the  trust 
deed ;  and  an  order  was  obtained  declaring  that 
the  trusts  of  the  deed  ought  to  be  carried  into 
execution,  and  an  inquiry  and  accounts  were 
directed  as  to  who  were  the  holders  of  the  deben- 
tures or  mortgage  securities,  and  who  were 
entitled  to  the  benefit  of  the  trust  deed.  The 
bank  had  liberty  to  attend  the  proceedings. 


The  bank  accordingly  carried  in  their  daim  in 
respect  of  (inter  tdia)  their  blank  debentnres  for 
22,0002. ;  and  by  his  certificate  in  answer  to  the 
inquiry  and  accounts  directed  by  the  order,  the 
chief  clerk  certified  with  respect  to  them  a» 
follows : 

The  debentures  held  by  the  Queensland  Xatiosi] 
Bank  limited  named  in  the  third  part  of  the  said  sche- 
dule amount  altogether  to  23,000{. 

In  the  whole  of  snch  debenture*  the  name  of  the 
obligee  is  omitted,  a  blank  spaoe  being  left  for  inch 
name,  except  as  to  two  of  snch  debentures  for  500). 
each  (numbered  1357  and  1358)  which  are  made 
payable  to  bearer.  The  said  bank  also  hold 
three  other  debentures  for  5001.  each,  also  psj- 
able  to  bearer,  but  the  same  remain  unstamped, 
and  the  claim  in  respect  thereof  has  been  with- 
drawn. The  said  Queensland  National  Bank  limited 
claim  to  hold  22,000(.  part  of  the  said  debentaa 
amounting  to  23,0001.  as  security  for  payment  of 
certain  advances  of  50002.  and  lOOOl.  respectavely  made 
by  them  with  interest  at  the  rate  of  51.  per  cent,  per 
annum  on  the  said  50001.  from  the  23rd  Oct.  1883,  sad 
on  the  said  lOOOl.  from  the  6th  Nov.  1883. 

The  said  Queensland  National  Bank  claim  to  hold  the 
said  debenttirea  for  10001.  (the  residue  of  the  sud 
23,0001.)  as  seoority  for  the  payment  of  a  further 
advance  of  5001.  made  by  the  said  bank  together  with 
interest  on  the  said  500{.  at  the  rate  of  51.  per  cent 
per  annum  from  the  30th  March  1883. 

At  the  request  of  the  parties  I  submit  to  the  judgment 
of  the  oourt  whether,  having  regard  to  the  terms  in 
which  and  the  circumstances  under  which  the  said 
22,0001.  debentnres  were  issued  as  stated  in  the  evidenor, 
and  to  the  terms  of  the  said  trust  deed  of  the  9th  Jnne 
1882,  the  said  Queensland  National  Bank  limited  are 
in  respect  of  the  same  or  any  of  them  holders  of  deben- 
tures or  mortgage  securities  which  have  been  issued  or 
created  by  the  said  Queensland  Land  and  Coal  Compsay 
Limited,  or  by  the  directors  thereof,  who  are  entity  t» 
the  benefit  of  the  said  trust  deed  within  the  meaning  of 
the  said  inqtury  and  accounts. 

This  was  the  further  consideration  of  tlie 
action. 

Cozeru-Hardy,  Q.G.  and  O.  F.  Hart  for  the 
plaintiff. — It  must  be  admitted  that  the  compuiT 
owes  money  to  the  bank  in  respect  of  whicn 
the  blank  debentures  were  deposited  with  the 
bank ;  but  the  blank  debentures  are  of  no  validity. 
The  bank  is  entered  on  the  register  as  holders  of 
the  blank  debentures,  but  that  does  not  create  a 
charge  in  favour  of  the  bank,  since  mere  regis- 
tration without  a  valid  debenture  (dvee  no  change- 
Even  if  the  company  were  estoppM  from  denying 
the  validity  of  the  bank's  claim  there  can  be  no 
estoppel  as  between  the  other  debentnre-holdeis 
and  the  bank.  The  decision  in  the  case  of 
Mowatt  V.  Ca$tle  Steel  and  Iron  Work*  Com- 
^ny  Limited  (55  L.  T.  Bep.  645;  34  Ch.  Div.  58) 
18  directly  in  point.  The  blank  debentures  are 
blank  paper  as  deeds-poll  or  bonds.  They  re- 
ferred to 

BocUtd  Oinirale  v.   TTaU-er,  54  L.  T.  Bcp.  389; 

L.  Bep.  11  App.  Cas.  20 ; 
Bihblewliite  v.  ifrtforine,  6  M.  &  W.  200 : 
iShrop</itre  Union  SaHwayt  and  Canal  Company  v. 
The  (iuem,  32  L.  T.  Bep.  283 ;  L.  Bep.  7  H.  of  L. 
496. 

iNoKTH,  J.  referred  to  Taylor  v.  G^rea*  India* 
'entrMu2ar  JBat'2toay  Company,  4  De  G.  &  J. 
559.]  There  are  blanks  in  the  debentures  at  tiie 
present  moment,  and  they  are  nullities.  What 
was  contemplated  by  the  parties  to  the  covering 
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deed  was  the  holding  of  valid  deeds  or  bonds,  and 
the  blank  debentnres  are  not  debentures  under 
(he  tonni  of  the  covering  deed,  nor  do  ihej  come 
irithin  the  definition  of  a  debenture  contained  in 
that  deed.    Thej  referred  to 

Re  Stmnd  Xiuic  Hall  Company,  3  1>«  Q.  J.  k  S. 
147. 

£.  jr.  PattUon  for  debenture-holders. 

E.  8.  Scrivener  for  other  debenture-holders. 

£re  for  the  trustees  of  the  trust  deed. — The 
ieti  contains  a  covenant  for  pavment  of  the 
pnoeipal  and  interest  secured  by  the  debentures 
lamed  by  the  company. 

Swiit/en  E(tdy,  Q.G.  and  Alexander  Young  for 
(be  Queensland  National  Bank. — It  is  immaterial 
whether  the  blank  debentnres  are  valid  deben- 
tnei  or  not,  as  there  was  a  contract,  which  is 
nfid  in  equitv,  to  give  the  bank  a  charge  on  the 
property  of  the  company  before  the  blank  deben- 
tam  vers  delivered  to  the  bank.  The  &ct8  of 
tlie  present  case  are  similar  to  those  in  the 
Shnd  Mntie  HaU  Company  (uhi  fup.).  If  there 
it  a  contract  valid  in  equitv  to  charge  the  pro- 
perty of  the  company  m  favour  of  the  bank, 
*hat  does  it  matter  whether  debentures  are  given 
to  the  bank  or  not  ?  The  present  case  is  similar 
to  that  of  Boss  v.  Army  ana  Navy  Hotel  Company 
(55  L.  T.  Hep.  472;  34  Oh.  Div.  43),  which  is 
Cerent  from  that  of  Mowai  v.  Castle  Steel  and 
Irm  Works  Company  {ubi  sup.)  relied  on  by  the 
other  aide.  The  le^  effect  of  a  debenture,  and 
«(  an  agreement  to  give  a  debenture,  is  identical. 
He  referred  to 

Ury  r.  Abercorrit  SUite  and  Slab  Company  Limited, 
58  L  T.  Sep.  218  j   37  Ch.  Dir.  260. 

The  Uank  debentures  are  valid  debentures.  They 
*n  documents  under  the  seal  of  the  company, 
ini  each  contains  a  reference  to  the  register. 
[KoMH,  J. — ^For  the  legal  effect  of  a  deed  I  must 
look  to  the  deed  itseliT  His  Lordship  then  re- 
fared  to  Enthoven  v.  Hoyle  (13  C.  B.  373) ;  and 
Vtda  T.  MaiUardet,  14  East,  568.]  A  deed  can 
>inja  be  rectified  so  as  to  make  it  caiTy  out  the 
OHitract  existing  at  the  time  the  deed  was  executed. 
pfosTH,  J. — When  the  blank  debentures  were 
un>ed  there  was  no  registered  contract,  and  any 
one  who  held  a  blank  debenture  might  have 
iiiaerted  his  name  in  it.]  The  only  contract  as  to 
the  blank  debentures  deposited  with  the  bank 
«a«  with  the  bank.  They  referred  to 
Col*  T.  Parkin,  12  KMt,  471. 

CoieniSardy,  Q.G.  in  reply. — [Noeth,  J. — 
Yon  need  only  reply  on  the  question  whether 
there  was  a  good  equitable  contract  with  the 
liMik.]  The  contract  on  which  the  bank  relies  is 
a  limple  contract  which  would  have  been  barred 
by  the  Statute  of  Limitations  except  for  the  pay- 
ments on  account  in  1888  and  1890,  and  of  which 
there  is  no  memorandum  or  note  in  writing  suffi- 
cient to  satisfy  the  Statute  of  Frauds.  The 
Biinntes  of  the  resolution  of  the  company  signed 
bj  the  chairman  at  the  next  meeting  are  not  suffi- 
oent  to  satisfy  the  statute.     He  refeired  to 

Jonu  T.  Victoria  Chaving  Doclt  Company,  36  L.  T. 
Bep.  144;  2  Q.  B.  Div.  314. 
This  ig  not  simply  a  question  between  the  com- 
puiy  and  the  bajik,  but  also  between  the  bank 
Mdthe  other  debenture-holders.    He  referred  to 
B«M  T.  Army  and  Navy  Hotel  Company  (u6i  sup.).  \ 


If  the  bank  is  allowed  to  come  in  at  all  it  ought 
only  to  come  in  on  terms.  It  only  lent  60002.  to 
the  company.  [Noeth,  J. — Mr.  Eady,  what  do 
you  say  as  to  the  fresh  pointa  raised  by  Mr. 
Hardy?] 

8v>infen  Eady,  Q.C. — ^There  is  a  sufficient 
memorandum  or  note  in  writing  of  the  contract 
to  satisfy  the  Statute  of  Frauds.  The  blank 
debentures  were  sealed  and  handed  to  the  bank 
as  and  for  valid  debentures  in  pursuance  of  a 
resolution  of  the  directors.  There  is  a  memo- 
randum on  the  blank  debentures  that  they  are 
registered,  and  there  are  coupons  attacheid  to 
them  and  numbered  so  that  the  coupons  can  be 
identified  as  belonging  to  the  blank  debentures. 
The  bank  advanod  the  60002.  which  is  the  exe- 
cuted consideration  for  the  contract.  The  bank 
ought  to  be  allowed  to  prove  for  the  whole  amount 
of  the  debentures  deposited  with  the  bank  as 
security  for  the  advance.    They  referred  to 

Be  Strand  Music  Hall  (ubi  sup.) ; 
Re  Regent's  Canal  Ironworks  Company  Limited,  34 
L.  T.  Bep.  310 ;  3  Ch.  IHv.  43. 

NoETB,  J. — ^In  my  opinion  the  claim  of  the 
bank  must  be  allowed.  The  first  question  is, 
whether  the  "debentures,"  as  I  will  call  them 
for  the  sake  of  convenience,  give  a  legal  right  or 
not.  In  my  opinion,  it  is  clear  that  they  do  not. 
They  are  debentures  by  which  it  is  stated  that  the 
Queensland  Land  and  Coal  Company  Limited,  in 
consideration  of  5002.  paid  to  the  company  by 
blank,  will  pay  to  the  said  blank's  executors  or 
administrators,  or  to  the  registered  transferee  for 
the  time  being,  the  sum  of  5001.  Therefore,  the 
person  to  whom  the  sum  is  to  be  paid  is  left  un- 
expressed. It  is  true  that  there  is  a  reference  to 
a  possible  transferee,  but  you  cannot  get  a  trans- 
feree before  there  is  a  transferor,  viz.,  the  person 
to  whom  the  debenture  is  originally  issued.  The 
name  of  the  person  to  whom  payment  is  to  be 
made  is  left  blank,  and,  in  my  opinion,  the  blank 
with  respect  to  the  name  of  the  person  to  whom 
the  debenture  is  to  be  issued  cannot  be  supplied 
after  the  debentures  have  been  issued,  except  by 
the  company  re-executing  the  debentures  after 
the  necessaiy  addition  has  been  made.  I  do  not 
think  it  necessary  to  do  more  than  refer  to  the 
authorities  I  have  mentioned,  viz..  Shepherd'^ 
Touchstone,  vol.  I,  p.  54 ;  Weeks  v.  MatUardet 
{ubi  sup.) ;  and  Enthoven  v.  Hoyle  {uhi  sup.), 
which  seem  to  me  to  be  exactly  in  point  in  sup- 
port of  this.  The  next  question  is,  if  there  is  no 
legal  claim  in  respect  of  the  debentures,  what  is 
the  position  of  the  Queensland  Bank  in  the 
matter?  Subject  to  objections  which  mav  be 
raised,  and  which  I  will  deal  with  presently,  I 
think  they  are  persons  who  have  an  equitable 
claim  ;  and  I  think  the  case  of  Be  Strand  Music 
Hall  Company  [ubi  sup.),  which  has  been  cited,  is 
exactly  in  point.  Again,  assuming  that  there  is  a 
clear  distinct  contract  entered  into,  that  the  bank 
are  to  have  debentures  issued  to  them  in  respect 
of  their  loan,  to  the  amount  mentioned,  as  security 
for  the  repayment  of  that  loan,  it  seems  to  me 
that  they  nave  as  good  a  claim  as  the  debenture 
itself  would  g^re  them,  excepting  that  it  is  an 
equitable  claim  and  not  a  legal  chiim.  The  case 
of  Be  Strand  Music  HaU  Company  {ubi  sup.), 
which  has  been  referred  to,  was  very  much  in 
point,  and  so  were  others  which  Mr.  Swinf en  Eady 
mentioned.    In  my  opinion,  therefore,  the  bank 
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are  in  equity  holders  of  debentures  such  as  they 
would  hiive  had  legally  if  their  names  had  been 
inserted  in  the  deoentures,  and  the  siening  and 
sealing  of  the  debentures  are  clear.  The  delivery 
I  take  to  be  8u£ScientlT  proved  by  the  fact  that 
after  this  long  lapse  of  time  the  debentures  are 
found  in  the  hands  of  the  bank,  to  whom,  under 
tha  agreement  outside  the  documents  themselves, 
they  were  to  be  delivered,  and  for  whose  benefit  they 
really  were  given.  Then  the  bank  are  in  equity 
holders  of  such  debentures,  unless  the  objections 
which  are  suggested  by  Mr.  Gozens-Hardy  meet 
the  case.  The  first  objection  was  that  as  to  the 
statute,  which  seemed  to  me  clearly  a  serious 
objection  until  it  came  out  that  there  had  been 
payments  within  a  recent  period,  or  within  a 
period  sufficiently  recent  to  prevent  the  statute 
from  applying.  The  next  objection  is  with 
reference  to  the  Statute  of  Fi-auds ;  Mr.  Cozens- 
Hardy  says  there  is  no  memorandum  in 
writing  within  the  Statute  of  Fiuuds.  I  think 
that  the  debentures  must  be  looked  at  for  this 
purpose.  They  are  documents  put  into  writing 
which  cannot  charge  in  the  way  in  which  they 
were  intended  to  charge  for  the  reasons  I  have 
l^ven,  but  they  are  not  the  less  admissions  on 
behalf  of  the  company  whose  seal  is  formally  put 
to  them.  The  form  of  the  admission  made  is 
immaterial.  If  in  point  of  fact  you  have  an 
admission  in  writing  signed  by  the  party  to  be 
charged  or  the  agent  lawfully  authorised,  from 
which  you  can  see  in  writing  what  the  terms 
agreed  upon  between  the  contracting  parties 
were,  that  is  sufficient ;  and  although  no  doubt  if 
you  read  the  resolution  which  supplies  the  main 
parts  of  the  agreement  ynu  do  find  that  there  are 
certain  things  not  supplied  and  which  will  have 
to  be  got  elsiewhere,  I  think  a  comparison  of  the 
debentures  with  the  books  and  the  trust  deed 
amply  supplies  them.  When  I  read  the  resolu- 
tion of  the  23rd  Oct.  and  look  at  the  documents 
sealed  and  delivered  on  the  24th  Oct.  and  regis- 
tered on  the  same  day,  it  is  clear  to  me  that  they 
are  sufficiently  connected  in  point  of  time  to  show 
that  the  transactions  referred  to  in  the  various 
documents  really  are  one  transaction,  and  I  have 
evidence  enough  from  these  documents  of  what 
they  were.  Then,  as  regards  the  question  of  the 
8ignatiu«  by  the  chairman.  What  nad  to  be  done 
had  to  be  carried  out  by  the  company.  The  board 
of  directors  were  making  a  loan  which  was 
admitted  to  be  within  their  powers,  and  sufficiently 
required  for  the  purposes  of  the  company.  The 
only  possible  question  could  be  whether  the 
security  which  they  gave  was  too  large  or  not, 
and  events  show  that  they  were  wise  in  their 
generation,  and  that  it  was  not.  Then  that  being 
so,  a  resolution  was  passed  containing  most  of  the 
terms,  and  that  is  signed  in  the  usuid  way  by  the 
chairman  of  the  meeting.  I  think  it  was  the  duty 
of  the  directors  to  put  their  resolution  into  writing 
and  enter  it  in  the  book,  and  it  was  the  duty  of 
the  chairman  to  sign  it ;  and  although,  as 
I  have  said,  it  would  be  somewhat  defec- 
tive by  itself,  still,  when  I  find  it  was  fol- 
lowed by  the  issue  of  the  debentures  xmder  the 
company's  seal,  I  consider  then  that  I  have  ample 
evidence  by  way  of  admission  by  the  company  or 
its  agent  to  show  me  what  the  true  terms  are, 
and  I  think  the  case  of  Jones  v.  Victoria 
Graving  Bock  Company  («M  tup.)  is  a  strong 
authority,  if  authority  is  wanted,  for  it.    Then 


another  point  of  Mr.  Gozens-Hardy's  ia  this: 
It  is  said  the  case  here  is  one  which  is  not  to  be 
considered  as  between  the  Queensland  Bank  on 
the  one  hand  and  the  company  on  the  other,  bnt 
as  between  the  bank  on  the  one  hand  and  the 
debenture-holders  on  the  other.  It  is  quite  true 
that  these  debenture-holders  are  holders  of  legal 
debentures;  but,  as  the  Queensland  Bank  are 
what  I  may  describe  certainly  as  the  holders  of 
equitable  debentures,  which  are  just  the  same,  I  do 
not  see  what  distinction  can  be  drawn  between  the 
two.  As  regards  the  cases  cited,  I  think  the  case 
of  Re  Strand  Muiie  Hall  Company  is  exactly  in 
point,  because,  although  there  is  some  obscnriiy  as 
to  the  exact  position  of  the  persons  proving  as 
Gompai%d  with  others  ranking  equally  with,  them- 
selves, I  think  there  must  have  been  other  peraons 
to  rank  with  them,  because  the  statement  in  the 
text  shows  that  there  had  been  some  other  deben- 
tures issued  apparently  ranking  equally  w^ith 
them ;  and  if  the  persons  seeking  to  prove  were 
an  extra  class  standing  by  themselves,  I  do  not 
see  that  it  matters  what  their  proof  was,  for, 
whether  it  was  for  the  total  amount  of  the  deben- 
tures due.  or  the  total  amount  of  the  security 
itself,  that  could  only  be  material  when  yon 
consider  their  position  with  others  standing  in 
the  same  position  as  themselves.  I  think  it  was 
a  question  between  them  and  other  persons 
claiming  to  prove  with  equal  rights.  I  do  not 
see  why  they  should  not  stand  in  the  same  posi- 
tion when  once  you  have  got  to  the  point  that 
they  have  equitable  debentures  which  w^ere  as 
good  as  the  legal  debentures.  Then  the  only 
other  point  suggested  was  that,  if  they  are  allowed 
to  come  in,  they  are  not  debenture-holdeirs  at 
present,  they  ought  only  to  be  treated  as  emch 
by  the  intervention  of  the  Court  of  Equity,  and. 
that  being  so,  terms  ought  to  be  imposed.  Bat  I 
do  not  see  my  way  to  imposing  terms,  for  this 
reason,  that  we  have  to  find  out  what  the  rights  of 
the  claimants  are.  They  either  have  a  claim  or 
they  have  not.  If  they  have  no  claim  they  ought 
not  to  be  allowed  to  come  in  on  any  terms  :  but  if, 
on  the  other  hand,  they  have  established  their 
claim,  then- 1  do  not  see  on  what  ground  I  can  take 
away  from  them  the  rights  which  they  cleariy 
contracted  for,  and  which  it  was  intended  they 
should  have  when  the  money  was  received  from 
them  and  the  security  given  in  return  was  agi^eed 
upon.  I  think  there  is  a  definite  contract,  and  as 
soon  as  I  find  there  is  a  contract  which  binds  the 
parties,  I  must  take  that  contract  as  it  is,  and  I 
cannot  modify  it.  I  have  said  nothing  about  the 
other  2000i!.  debentures,  but  it  seems  to  me  that 
they  stand  on  precisely  the  same  basis  as 
those  that  I  have  referred  to,  and  that  the 
same  result  will  follow  as  to  them.  With  regard 
to  the  form  of  declaration,  I  think  the  con- 
venient way  would  be  to  say  that  the  Queens- 
land Bank  are  entitled  to  stand  in  equity  in  the 
same  position  as  they  would  have  been  in  if 
these  debentures  had  contained  the  name  of 
the  bank  as  the  person  to  whom  the  principal 
was  to  be  paid. 

Cozena-Hardy,  Q.C. — Will  your  Lordship  also 
declare  that  the  bank  are  not  entitled  to  receive 
in  respect  of  these  debentures  more  than  60092. 

and  interest  ? 


NoETH,  J. — ^Yes. 
Solicitors:   Biggs, 


Boehe,  and  Co.;   Chapp^ 
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Jan.  90, 31,  Feb.  1, 2,  3,  6,  and  May  1. 
(Before  Stibliko,  J.) 

ALDIV   «.    LaTIKXB,    GI.ABK,     MUIBHKAJD,   AND 

Co.  (a) 

Ltitdlord  and  Uncmt — Leaee  of  premises  for 
ywrpote*  cf  poriieular  hutineea  —  Derogation 
from  grant— CfbetnteUon  by  landlord  to  euxess  of 
air  to  tenanfepremitet — &itent  of  right  of  access 
cf  mr — Parol  lieenee — Bevoeation — Notice. 

Ijiiitr  a  grant  expressed  in  general  terms,  and  not 
made  for  any  special  purpose,  the  grantee  wiU 
not  aeguire  a  right  ly  way  of  easement  to  the 
aecest  of  air,  except  where  such  right  is  enjoyed 
Omvgh  a  definite  channel  over  adjoining  property. 

TUi  is  not  inconsistent  with  the  principle  recog- 
timd  in  Caledonian  Railway  v.  Sprot  (27  L.  T. 
Rep.  0.  8.  265;  2  afaeo.449);  North-Eastem 
BiilwaT  Company  v.  lilliot  (3  L.  T.  Bep. 
82;  1  jr.  *  H.  146) ;  and  Robinson  v.  Kilvert 
(61  L.  T.  Bep.  60;  41  Ch.  Div.  88),  that 
tke  grantor  of  land  to  be  it»ed  for  a  particular 
purpose  is  under  an  obligation  to  abstain  from 
doing  anything  on  the  adjoining  property  he- 
loagtng  to  him  which  would  prevent  the  land 
grwted  from  being  used  for  the  purposes  for 
which  the  grant  vms  made. 

i  icnont  obtained  from  his  landlord  a  revocable 
parol  licence  to  erect  certain  ventilators  in  the 
Mies  forming  part  of  the  demised  premises,  and 
tnded  them  at  nis  own  expense.  The  landlord 
vithout  notice  obstructed  the  access  cf  air  to  the 
vtttilators. 

Slid,  ihat  the  tenant  was  not  entitled  to  an  injune- 
tim  to  restrain  the  obstruction  complained  of, 
M  might  take,  at  his  own  risk,  an  inquiry  as 
to  the  amount  of  damage  {if  any)  which  he  had 
nfered,  by  reason  of  the  obstruction  having  been 
caused  without  previous  notice  of  the  revocation 
of  the  licence. 

MeUor  v.  Watkins  (i.  Bep.  9  Q.  B.  400)  followed. 

T«UL  OF  ACTION. 

The  plaintiff  was  the  lessee  of  certain  premises 
at  Richmond,  in  Surrey. 

The  defendant  company  were  the  owners  of 
sdjoining  property  on  which  they  had  erected 
*oil«  for  tlie  purpose  of  supplying  the  town  of 
Bichmond  with  electric  light. 

The  plaintiff  sought  by  the  action  to  restrain 
the  defendant  company  &om  violating  his  rights 
u  lessee.  The  principal  matters  complained  of 
by  him,  so  far  as  they  ate  materitd  for  the 
purposes  of  this  report,  were  the  following :  (1) 
Interference  with  the  access  of  air  to  the  (uying 
■beds  used  in  connection  with  his  business  of  a 
timber  merchant;  and  (2)  interference  with  certain 
ventilators  in  his  stables. 

The  plaintiff  derived  his  title  from  John  Munro, 
who  was  also  the  predecessor  in  title  of  the  defen- 
QWt  company. 

Previoiuly  to  1878  Mnnro  carried  on  business 
u  a  stonemason  and  timber  merchant  upon  the 
premises  now  occupied  hj  the  plaintiff  and  the 
"Sfeiidant  company,  of  which  he  was  owner  in  fee 
•object  to  mortgages.    In  April  1878  he  agreed 
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to  sell  to  the  plaintiff  the  goodwill  of  his  business 
of  timber  merchant  at  the  price  of  10002.,  and  also 
to  arrant  to  him  a  lease  of  that  portion  of  the 
property  on  which  that  business  was  cai-riedon. 
Accordingly,  by  a  lease  dated  the  1st  July  1878 
Monro  and  his  mortgagees  demised  to  the  plaintiff 
the  premises  in  question,  together  with  the  stables, 
coach-house,  office,  and  other  buildings  thereon, 
with  the  appurtenances,  for  twenty-one  years 
from  the  1st  July  1878,  at  the  yearly  rent  of  1602. 
The  lease  contained  a  covenant  by  the  lessee  that 
he,  his  executors,  administi-ators,  and  assigns, 
would  at  all  times  throughout  the  term  continue 
to  caiTy  on,  in  or  upon  the  demised  premises,  "  the 
timber  trade  heretofore  carried  on  by  the  stud 
John  Munro,"  and  it  provided  that  such  covenant 
"is  not  intended  to  hinder  the  lessee,  his 
executors,  administrators,  or  assigns,  from  making 
any  alterations  or  improvements  in  or  about  the 
premises,  provided  that  the  same  be  made  with  a 
view  to  the  extension  or  improvement  of  the 
business  of  the  said  timber  trade."  Mnnro 
covenanted  for  quiet  enjoyment  in  the  usual 
terms;  and  also  that  he  wonld  not,  during  the 
term,  be  interested  either  directly  or  indirectly  in 
any  timber  trade  within  a  certain  distance  of 
Richmond.  There  was  also  a  proviso  under 
which  the  lessee  might,  upon  certain  terms,  obtain 
an  extension  of  the  term  for  two  successive  periods 
of  seven  years. 

The  plaintiff  entered  into  possession  under  this 
lease,  and  still  continued  m  occupation  of  the 
premises,  and  he  had  carried  on  the  business  of  a 
timber  merchant  there  since  the  date  of  the  lease. 

By  an  agreement  under  seal  dated  the  7th  May 
1888,  Munro  demised  to  the  plaintiff  an  additional 
shed  which  was  then  bemg  erected  on  the 
premises,  at  the  cost,  partly  of  Munro  and  partly 
of  the  plaintiff,  at  the  yearly  rent  therein  men- 
tioned, for  the  residue  of  the  term  gnmted  by  the 
lease,  and  subject  to  the  covenants  and  conditions 
therein  contained. 

In  1881  the  plaintiff  put  in  certain  ventilators 
in  his  stables,  and  it  appeared  from  his  evidence 
that  before  doing  so  he  asked  Munro's  permission, 
and  that  Munro  gave  such  permission  provided 
that  he,  Munro,  was  not  put  to  any  expense.  The 
plaintiff  accordingly  put  them  in  at  his  own 
expense.  No  valuable  consideration  was  given  to 
Munro  for  such  permission,  nor  was  any  deed 
executed  granting  to  the  plaintiff  the  right  to  use 
the  ventilators. 

Munro  remained  in  occupation  of  the  adjoining 
property,  and  carried  on  there  his  business  of  a 
stone  merchant  down  to  his  death  in  1892.  After 
his  death  his  devisees  sold  the  whole  of  bis  pro- 
pei-ty  (including  that  demised  to  the  plaintiff)  to 
the  defendant  company,  who  proceeded  to  erect 
on  the  property  other  than  that  demised  to  the 
plaintiff  their  electric  lighting  works  of  which  the 
plaintiff  complained. 

Hastings,  Q.C.  and  Ingpen  for  the  plaintiff. — 
Where  a  lessor  grants  land  to  a  lessee  for  the 
purpose  of  enabling  him  to  carry  on  a  particular 
business,  the  couit  will  infer  a  contract  on  the 
part  of  the  lessor  to  so  use  the  adjoining  land 
retained  by  him  as  not  to  interfere  with  the 
reasonable  carrying  on  by  the  lessee  of  the 
business  for  which  such  land  was  granted : 

Hall  V.  lAchjield  Brewery  Company,  43  L.  T.  Eep. 
380. 
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Here  the  plaifitiff  reqaires  for  the  purposes  of  his 
bnsiness,  which  he  covenanted  with  Munro  to 
cany  on,  the  free  access  of  air  to  his  drying  sheds. 
The  defendants,  who  are  the  successors  in  title  of 
Monro,  are  therefore  bound  not  to  do  anTthing 
on  their  adjoining  property  which  will  interfere 
with  such  access  of  air : 

Myert  t.  Catienon,  62  L.  T.  Bep.  205 ;  43  Ch.  Dir. 

470; 
Roberti  t.  Jtacord,  1  Moo.  A  Bob.  230  : 
Letch  r.  adHcerder,  30  L.  T.  Bep.  586 ;  L.  Bep. 

9  Ch. 463 ; 
City  of  London  Brewery  Company  r.  Tennant,  29 
L.  T.  Bep.  755;  L.  Bep.  9  Ch.  212. 

TStibling,  J. — Does  not  HarrU  ▼.  D«  Pinna  (54 
L.  T.  Eep.  38,  770:  33  Ch.  Div.  238)  decide 
that  it  mnst  be  proved  that  the  air  has  hitherto 
I'eached  the  building  through  some  definite 
ap^rtore  ? ']  That  was  a  case  under  the  Prescrip- 
tion Act,  and  not  one  of  contract.  Further,  the 
defendants  are  not  entitled  to  interfere  with  the 
plaintifrs  Tentilators,  as  the  plaintiff  had  a  licence 
from  Mtinro  to  pntthem  in,  and  incurred  consider- 
able expense  in  so  doing : 

Winter  ▼.  Brockwell,  8  East,  308  ; 

ITood  T.  Leadbitter,  4  L.  T.  Bep.  O.  S.  433 ;  13 
M.  &.  W.  838 ; 

Bamiden  r.  Dyton,  L.  Bep.  1  H.  of  L.  129,  170. 

Finlay,  Q.C.,  Beale  Q.C.,  and  Jfare^  for  the 
defendants. — The  claim  of  the  plaintiff  to  an 
undefined  passage  of  air  under  an  implied  grant 
is  too  vague.  Under  such  a  grant  only  something 
very  definite  wUl  be  implied : 

Webb  V.  Bird,  4  L.  T.  Bep.  445  ;  10  C.  B.  N.  S.  268 ; 

13  C.  B.  N.  S.  841  i 
Bryant  v.  Lefevre,  40  L.  T.  Bep.  579 ;  4  C.  P.  Piv. 

172; 
Harrii  v.  De  Pinna  (ubi  «up.). 

Hall  V.  Lichfield  Brewery  Company  (libi  eup.)  and 
Base  V.  Gregory  (25  Q.  B.  Div.  481)  were  both 
cases  in  which  the  claim  was  made  to  a  right  of 
passage  of  air  through  a  defined  channeL  The 
court  will  not  imply  a  grant  of  the  access  of  air 
through  all  the  apertures  which  may  have  existed 
in  the  plaintiff's  drying  sheds  at  the  date  of  the 
lease: 

Pottt  V.  Smith,  18  L.  T.  Bep.  629 ;  L.  Bep.  6  Eq. 
311. 

The  defendants  are  entitled  to  use  their  land  in 
any  ordinary  manner,  and  the  plaintiff  has  failed 
to  show  that  what  the  defendants  are  doing  has 
caused  any  substantial  interference  with  the  access 
of  air  to  Ms  premises : 

Robineon  v.  KUvert,  61 L.  T.  Bep.  60 ;  41  Ch.  Div.  88. 

As  regards  the  ventilators,  the  licence  given  by 
Mtmro  to  the  plaintiff  was  revocable,  and  he 
cannot,  therefore,  now  rely  upon  it,  as  a  ground  for 
restraining  the  defendants  from  doing  what  he 
now  complains  of : 

Wood  V.  Leadbitter  (ubi  tup.). 
Batting,.  Q.O.  repUed.  p„^  „^^  ^^^ 

May  1. — Stiklinq,  J.  stated  the  facts  and 
continued . — The  plaintiff  complains  that  the  new 
erections  of  the  defendants  injuriously  affect  the 
access  of  air  to  the  interior  of  the  sheds,  so  as  to 
render  them  substantially  less  useful  for  the 
purposes  of  the  timber  business  which  the  plaintiff 
IS  bound  to  carrv  on  upon  the  demised  premises. 
It  is  contended,  on  behalf  of  the  plaintiff,  that 


under  these  ciroumstances  the  defendants'  acts 
constitute  either  a  derogation  from  the  grants 
contained  in  the  deeds  ot  the  1st  July  1878  and 
the    7th    May    1888,  or    else    a  violation  of  the 
covenants  for  quiet  enjoyment  therein  contained. 
The  legal    principle    invoked  on  behalf  of  tlie 
plaintiff    appears    to    be    recognised    in    several 
modem  cases.    Thus,  in  Nortk-Eattem  Sailvsay 
Company  v.  EUiot  (3  L.  T.  Eep.  82;   IJ.  &  H. 
145),  a    case  relating    to    a    right    of    support, 
Lord  Hatherley  (then  Wood,  "V.  C.)  says :  "If  a 
landowner  conveys  one  of  two  doses  to  another 
he  cannot  afterwards   do  anything  to  derogate 
from  his  grant ;  and  if  the  oonvevanoe  is  made  for 
the  express  pui-pose  of  having  Duildings  erected 
upon  the  land  so  granted,  a  contract  is  implied  oa 
the  part  of  the  grantor  to  do  nothing  to  prevent 
the  land  troia   oeing  used  for  the  purpose  for 
which,    to    the    knowledge    of  the  grantor,  the 
conveyance    is    made."    That    is    the    principle 
estabushed  by  Caledonian  Bailioay  Company  v. 
Svrot  (27  L.  T.  Rep.  O.  S.  266 ;  2  Macq.  449). 
where  Lord  Granworth  says  that,  if  a  grant  is 
made  expressly  to  enable  the  grantee  to  build  his 
house  on  the  land  granted,  then    there    is   an 
implied    warrant    oi    support,    subjacent    and 
adjacent,  as  if  the  house  had  already  existed.    In 
Bohinson  v.  Kilvert  (ybi  sup.)  the  defendants  let 
the  floor  of  a  house  to  a  tenant  for  a  paper  waie- 
house,  retaining  a  cellar  immediately  below.  They 
afterwards  commenced  a  manufacture  in  the  cellar 
which   required    the  aii*  to  be  hot  and  dry,  and 
employed  heating   apparatus  which  raised  the 
temperature  in  the  demised  portion  vbty  consider- 
ably, with  the  result  that  some  kinds  of  paper 
warehoused  there  were  injured  and  made  less 
valuable,  though  paper  generally  did  not  suffer. 
The  lessors  were  ignorant  at  the  time  of  the 
letting  that  the  tenant  was  going  to  store  any 
particular  kind  of  paper  which  was  liable  to  w 
deteriorated  bv  heat  which  woidd  not  hurt  paper 
generally,   and   it   was    held    that    they  weie 
not  liable  either  on  the  ground  of  nuisance  or 
derogation  from  their  grant,  or  breach  of  the 
covenant  for    quiet  enjoyment.    HHis    Lordship 
read   from  the    judgments   in    that    case,  ana 
continued :]     The    result    of    these    judgments 
appears  to  me  to  be  that,  where  a  landlord  demises 
part  of  his  property  for  carrying  on  a  particular 
business,  he  is  bound  to  abstain  from  doing  anT- 
thing   on    the    remaining  portion  which  would 
render  the  demised  premises  unfit  for  carrying  on 
such  business  in  the  way  in  which  it  is  oroinaiily 
carried  on,  but  that  this    obligation  does   not 
extend  to  special  branches  of  the  business  which 
call  for  extraordinary  protection.    Reference  was 
made  in  argument  to  the  cases  which  had  aiisoi 
as  to  the  right  of  access  of  air  to  buildings.    It  is 
laid  down  in  Aldred's  case  (9  Rep.  57  b.,  58  b)  that, 
where  there  is  a  grant  of  windows,  then  "  for  stop- 
ping aswellof  the  wholesome  air  ajsof  lightan  action 
lies  and  damages  shall  be  recovered  for  them,  for 
both  are  necessary."   In  Hall  v.  Lichfield  Brvaery 
Company  {ubi  stip.)  damages  were  ^ven  in  respect 
of  an  obstruction  of  air  to  apertures  (in  the  nature 
of  windows)  in  a  slaughter-house,  the  right  ha vinjt 
been  gained  by  user  €)t  between  thirty  and  forty^ 
years.    Ag^in,  it  was  held  in  Baet  v.  Gregory  (wi 
Bup.)  that  the  right  to  the  uninterrupted  flow_  of 
air  through  a  definite  channel  over   adjoiiiis(r 
property  could  be  acquired  by  user  for  a  simcieii 
period,  and  an  injunction  was  granted  to  restrain 
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inteiferenoe  with  it.  On  the  other  hand,  it  was 
held  in  Webb  v.  Bird  (ufrt  mv.)  that  the  owner  of 
k  windmill  waa  not  entitled  to  complain  of  the 
erection,  by  the  defendant,  of  a  school-house  ao  as 
toobitmct  the  access  of  currents  of  air  to  the 
mill,  enjoyed  over  the  defendant's  land  for 
nnwardg  of  twenty  jears ;  but  Lord  Blackburn 
(uen  Blackburn,  J.),  in  expressing  his  concurrence 
irith  the  judgment  of  the  Exchequer  Chamber, 
aji  (gee  13  C.  B.  N.  S.  844) :  "I  wish  for  myself  to 
gwid  against  it  being  supposed  that  anytning  in 
Hie  judgment  affects  the  common  law  right  that 
niaj  be  acquired  to  the  access  of  light  and  air 
tboagh  a  window,  or  to  the  right  to  support  by 
an  ancient  building  from  those  adjacent."  In 
Bn/ant  v.  Lefevre  {ubi  Kwp.)  the  action  was  for 
obatmciing  the  access  of  air  to  certain  chimneys 
(wMcfa  bad  been  enjoyed  from  the  defendant's  land 
tor  more  than  twenty  years),  and  thereby  causing 
ibe  chimneys  to  amoke.  Lord  Bramwell  (then 
Biainvell  L.J.)  in  his  judgment  says  :  "  We  do  not 
lajthat  there  might  not  De  an  express  grant  or 
eorenant  not  to  interfere  with  the  passage  of  air 
orar  neighbouring  property,  which  could  be 
egforoed  against  the  grantor  or  even  against  his 
assigns  wiQi  notice ;  whether  it  could  against  his 
assigns  without  notice,  it  ia  not  neceaaary  to  say." 
Foiiher  on  he  says :  "  There  ia  Una  difference 
between  the  present  claim  and  the  claim  to  light. 
The  richt  in  that  case  ia  always  limited  to  the 
pirticnlar  window  or  aperture  through  which  the 
light  and  air  have  had  access ;  it  is  one,  therefore, 
against  which  an  adjoining  owner  can  defend 
bmuelf  by  blocking  it  up  within  the  period  necea- 
orjr for  the  gaining  of  a  right.  Lord  Wensley dale, 
is  (%uemore  v.  lUcharda  (33  L.  T.  Rep.  O.  S.  350 ; 
'  H.  of  L.  Cas.  349),  thought  this  a  very  strong 
tUng  as  a  burden  on  the  adjoining  landowner. 
Bat  here  the  claim  is  of  suon  a  character,  that 
>b  enjoyment  could  only  be  prevented  by  sur- 
rnmdmg  the  land  with  erections  as  high  as  it 
might  at  any  time  be  wanted  to  build  on  the  land." 
kgm  he  says :  "  Where  it  has  been  said  that 
fi>ere  is  a  right  to  air,  there  ia  good  gi-ound  for 
nppoong  that  the  wholesomeness  of  the  air  had 
heen  intmered  with,  or  that  there  was  some 
peculiarity  in  the  land  or  building  which  made  the 
air  nec^sary  in  a  definite  place."  Cotton,  L.J. 
in  hig  judgment  says :  "  Caaes  to  prevent,  or 
to  claim  images  for,  interference  with  ancient 
fighte_  are  frequently  spoken  of  as  cases  of  light 
and  air,  and  the  right  relied  on  as  a  right  to  the 
Kcess  of  light  and  air.  But  this  is  inaccurate. 
The  cases  as  a  rule  relate  solely  to  the  interference 
with  the  access  of  light,  and  in  no  case  has  any 
nqimction  been  granted  to  restrain  interference 
*iU>  the  access  of  air.  It  ia  unnecessary  to  say 
whether,  if  the  uninterrupted  flow  of  air  through  a 
definite  aperture  or  channel  over  a  neighbour's 
projierty  has  been  enjoyed  as  of  right  for  a 
•nfficient  period,  a  right  by  way  of  easement 
oonld  be  acquired."  As  I  have  already  stated,  it 
has  been  held  in  Bast  v.  Oregory  (libi  tup.)  that 
«nd»  a  right  may  be  so  ao^uireid.  These  two  cases 
■Minly  deal  with  the  subject  of  the  acquisition  of 
we  right  by  user,  and  not  with  the  righlli  conferred 
«J  the  deed  of  grant.  The  judgments  to  which  I 
have  referred  appear  to  me  to  show  that  under  a 
putt  expressed  m  general  terms,  and  not  made 
lor  any  specific  purpose,  the  grantee  will  not 
'*<I'iire  a  right  by  way  of  easement  to  the  access 
w  Mr,  except  where  such  riglit  is  enjoyed  through 


a  definite  aperttire  in  the  nature  of  a  window  on 
the  property  granted,  or  through  a  definite 
channel  over  adjoining  property.  On  the  other 
hand.  I  see  nothing  in  these  cases  inconsiatent 
vrith  the  principle  recognised  in  Caledonian  RaiU 
tvay  V.  aprot  {ubi  tup.),  North-Eastem  Railway 
Company  v.  Elliot  {ubi  sup.),  and  Bobinson  v. 
KUvert  {vi>i  sup.),  that  the  grantor  of  land  to  be 
used  for  a  particular  purpose  is  under  an  obliga- 
tion to  abstain  from  doing  anything  on  the 
adjoining  property  belonging  to  him,  which 
would  prevent  the  land  granted  from  being  used 
for  the  purpose  for  which  the  grant  was  made. 
This  seems  to  accord  with  the  general  rule  that  a 
grantor  may  not  derogate  from  his  own  grant, 
and  to  be  far  more  consonant  with  justice  than 
that  contended  for  by  the  defendants,  viz.,  that 
the  grantee  has  no  right  of  action  unless  th» 
grantor  can  be  proved  to  be  acting  maliciously. 
In  the  present  case  the  lease,  of  the  1st  July  1878, 
was  not  merely  granted  for  the  purpose  that  the 
land  demised  might  be  used  by  the  plaintiff  for 
the  purpose  of  carrying  on  his  business  as  a 
timber  merchant,  but  it  contains  an  express  cove- 
nant binding  him  to  carry  on  that  business.  In 
my  opinion,  Munro  became  subject  to  the  obliga- 
tion to  abstain  from  doing  anything  on  Mb 
adjoining  property  which  would  substantially 
interfere  with  the  carrying  on  of  that  business  in 
the  ordinary  coiu'se ;  and  uiat  obligation  binds  the 
present  defendants  aa  assigns  from  him,  subject 
to  the  existing  lease.  By  the  inatrament  of  the 
7th  May  1888,  which  is  under  seal,  and  for  which 
valuable  consideration  was  given  by  the  plaintiff, 
a  like  obligation  be<iame  imposed  on  Munro,  and 
to  it  the  defendants  are  subject.  I  proceed  then 
to  consider  whether  the  evidence  adduced  at  the 
trial  establishes  that  the  defendants  have  violated 
such  obligation.  [His  Lordship  then  dealt  with 
the  evidence  on  thia  point,  and  came  to  the  con- 
clusion that  some  injury  to  the  drying  sheds  had 
been  made  out,  but  not  sufficient  to  justify  the 
court  in  granting  an  injunction,  and  held  that 
the  plaintiff  was  entitled  to  an  iuquuy  aa  to  the 
damages  he  had  sustained  by  reason  of  the 
Ituildings  rendering  the  sheds  less  fit  for  use  in 
the  ormnaiy  course  of  his  business  as  a  timber 
merchant.  Tben,  after  dealing  with  other  matters, 
which  do  not  call  for  a  report,  his  Lordship 
stated  the  facte  with  reference  to  the  interference 
with  the  ventUatora,  and  continued  :]  Tbe  plain- 
tiff relies  on  this  part  of  the  case  on  Winter  v. 
Broekwell  {vhi  tup.),  where  it  was  held  that  the 
plaintiff,  who  had  granted  a  parol  licence  to  put 
a  skylight  over  the  defendant's  area,  could  not 
complain  of  any  nuisance  occasioned  to  him  by 
the  skylight.  U  Munro  or  his  successors  in  title 
were  complaining  of  any  nuisance  occasioned  by 
the  opening  of  the  ventilators,  the  case  of  Winter 
V.  Broekwell  {ubi  tup.)  would  be  in  point,  but  it  ia 
the  plaintiff  who  complains,  and  that  on  the 
sround  that  his  ventilators  have  been  obstructed. 
In  Hewlint  v.  Shippam  (5  B.  &  0. 221)  the  defen- 
dant granted  to  the  plaintiff  a  parol  licence  to 
make,  at  the  coat  of  the  plaintiff,  a  drain  from 
the  defendant's  land  into  the  plaintiff's;  the 
plaintiff  accordingly  made  the  drain  at  his  own 
expense,  and  the  defendant  obstructed  it.  The 
action  was  brought  for  the  obstruction.  It  was 
held  that  tbe  action  could  not  be  maintained, 
because  an  incorporeal  right  affecting  land  could 
not  be   created  without  a  deed.    The  doctrine 
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thns  laid  down  was  acted  upon  in  Cocker  v.  Coteper 
(lCr.M.&B.418].  and  recognised  in  the  well-known 
case  of  Wood  y.  Leadbitter  (ubi  «up.).  It  appears, 
however,  from  Melior  v.  Watkins  (L.  Rep.  9  Q.  B. 
400)  that  a  licensee  under  a  revocable  licence  is 
entitled  to  reasonable  notice  of  the  revocation  of 
the  licence.  On  the  anihority  of  these  cases,  I  hold 
that  the  plaintiff  is  not  entiued  to  an  injunction 
to  restrain  the  obstruction  complained  of,  but  he 
may  take  at  his  own  risk  an  inquiry  as  to  the 
amount  of  damage  (if  anj)  which  he  has  suffered 
by  reason  of  the  obstruction  having  been  caused 
without  previous  notice  to  the  plaintiff. 
Solicitors :  Tempany  and  Co. ;  Pollard. 


June  5,  6,  and  23. 

(Before  Stielino,  J.) 

Be  Chbistchubch  iNciiOsuBS  Act  ;  Metbick 
V.  Attobhbt.-Genkbal.  (a) 

PuUie  EeaUh  Actl8f75  (38  *  39  Vict.  e.  55),  m. 
4,  150 — Liability  for  paving,  ic,  expenses — 
"  Otmer " — Soil  of  turf  common  vested  in  lord 
of  manor,  subject  as  regards  surface  to  charitable 
trtists. 
By  the  Public  Health  Act  1875,  s.  4,  "owner"  is 
defined  to  mean  "  the  person  for  the  time  being 
reeeiviyig  the  rack-rent  of  the  lands  or  premises 
in  connection  with  which  the  word  is  used, 
whether  on  his  oum  account  or  as  agent  or  trustee 
for  any  other  person,  or  who  would  receive  the 
same  if  such  land  or  premises  were  let  at  a  rack- 
rent."  By  sect.  150  the  expenses  incurred  by  a 
local  authority  in  sewering,  levelling,  paving,  &e., 
a  private  road  are  made  recoverable  from  the 
"  owners  "  of  the  land  abutting  on  such  road. 
By  an  Inclosure  Act  and  an  award  made  there- 
under, the  soil  of  a  common  was  vested  in  the 
lord  of  a  maTwr,  sultject  to  certain  rights  of  tur- 
bary in  favour  of  certain  cottages,  which  rights 
had  been  held  by  the  court  to  constitute  a  diari- 
table  trust. 
Held,  that,  notwithstanding  the  lord  of  the  manor 
was  prevented  by  the  Inclosure  Act  from  lettiAg 
the  common  at  a  rack-rent,  he  was  "  owner 
thereof  within  the  meaning  of  sect.  4.  and  there- 
fore liable  under  sect.  150  to  contribiUe  to 
the  expenses  incurred  by  the  local  authority 
in  making  a  road  upon  which  the  common 
abutted. 
Bowditch  V.  Wakefield  Local  Board  of  Health  (25 
L.  T.  Rep.  88 ;  L.  Bep.  6  Q.  B.  567)  followed. 
Dictum  of  Bowen,  L.J.,  in  Wright  v.  Ingle  (54 
L.  T.  Bep.  511 ;  16  Q.  £.  JHv.  379)  discussed. 
Obiginatino  summons. 

This  was  a  summons  taken  out  by  Sir  G. 
Meyrick  against  the  Attorney- G^eral,  and  the 
Mayor,  Aldermen,  and  Burgesses  of  the  Borough 
of  Bournemouth,  for  the  determination  of  the  fol- 
lowing questions : — (1)  Whether,  having  regard 
to  the  trusts  and  provisions  of  the  Chnstchurch 
Inclosure  Act,  the  applicant,  as  lord  of  the  manor 
of  Westover,  was  owner  of  the  turf  common  set 
out  and  allotted  by  the  Act,  or  of  part  of  the  turf 
common  f  rontim?,  adjoining,  or  abutting  on  certain 
streets,  now  cidled  Ashley-road  and  North-road, 
within  the  meaning  of  the  Public  Health  Act 
1875,  and  was,  under  the  provisions  of  such  Act, 

(a)Beported  b;  W.  IVIIUT  CoOK,  Esq.,  Burlatsr-at-Ltw. 


liable  to  contribute  to  the  expenses  incnned  Vy 
the  corporation  in  sewering,  paving,  lerelliiic, 
metalling,  flagging,  or  channelling  the  sud  roeat 
or  either  of  them.  (2)  Whether,  in  the  evrait  d 
question  No.  1  being  answered  in  the  affirmatiTe, 
the  sum  of  1882.  0«.  Id.,  claimed  by  the  corpon- 
tion  as  the  apportioned  part  of  such  expenses  in- 
curred by  them  as  aforesaid,  according  to  tiu 
frontafie  of  the  said  turf  common,  or  any  and 
what  part  of  such  sum,  ought  to  be  paid  by  tlM 
appUcant  and  the  charity,  or  either  oi  them,  and 
in  what  shares  and  proportions,  and  out  <A  what 
fund. 

By  sect.  13  of  the  Ghristchurch  Inclosure  Act 
1802  (42  Gieo.  3,  c.  xliii.),  the  commissioners  were 
authorised  "  to  set  out  and  allot  unto  and  for  the 
lords  of  the  several  manors  respectively  in  whioli 
the  said  waste  grounds  are  situated  in  trust  for 
the  occupiers  for  the  time  being  of  "  certain  cot- 
tages "  in  lieu  of  their  rights,  or  pretended  rights, 
or  custom  of  cutting  turves  ...  so  much 
and  such  part  or  parts  of  the  said  waste  grounda 
in  such  respective  tythings,  manors,  or  liberties, 
as  the  said  commissioners  shall  think  proper  for 
a  turf  common"  (of  a  certain  acreage)  ''as  shall 
in  the  judgment  of  the  said  commissioners  be  fit 
and  proper  for  supplying  turves  for  fuel  for  the  me 
of  such  cottageb  or  tenements,"  those  allotmentt 
to  be  managed  and  the  turf  arising  therefrom  t« 
be  cut,  taken,  and  used  by  the  occupiers  of  sncii 
cottages  in  such  quantities,  and  at  such  timea, 
and  in  such  manner  as  the  lords  of  the  manon 
respectively,  and  the  churchwardens  and  over- 
seers of  the  poor  acting  for  or  within  the  manor, 
or  the  major  part  of  them,  should  order  and 
appoint :  the  tui-f  common  not  to  be  depastured 
by  cattle  or  sheep,  power  being  given  to  the  lords 
of  the  manors,  for  the  purpose  of  their  powers  of 
management,  to  appoint  agents  or  proxies. 

By  their  award  made  in  1806  the  commis- 
sioners allotted  to  the  lord  of  the  manors  men- 
tioned certain  portions  of  the  waste  (comprising 
in  the  whole  425  acres)  for  the  purposes  of  a  tun 
common. 

It  was  established  by  the  decisions  of  the  Conrt 
of  Appeal  and  of  the  House  of  Lords  (see  St 
Ghristchurch  Inclosure  Act,  58  L.  T.  Bep.  827 ;  38 
Ch.  Div.  528,  and  s.  c.  sub  nom.  Attomey-Oeneral  t. 
Meyrick,  68  L.  T.  Rep.  174;  (1893)  A.  0. 1)  that 
the  soil  of  the  turf  common  was  beneficially  vested 
in  the  lord  of  the  manor  subject  to  certain 
charitable  trusts  created  by  the  Act  in  &voDr  of 
certain  cottagers. 

In  1890  the  Bournemouth  Improvement  Com- 
missioners, who  were  then  the  local  authoritr 
under  the  provisions  of  the  Public  Health  Act 
1875,  put  into  foi-oe  the  powers  conferred  by  sect 
150  of  that  Act,  and  gave  notices  to  the  owners 
of  lands  bordering  on  Ashley-road  and  North- 
road,  requiring  them  to  sewer,  level,  pave, 
metal,  flag,  and  channel  these  roads.  These 
roads  adjoined  the  turf  common,  and  Sir  G. 
Meyrick,  the  present  lord  of  the  manor,  was 
served  with  one  of  these  notices.  He  did  not  do 
the  work  specified  in  the  notice,  and  such  work 
was  done  by  the  commissioners  at  an  expense  of 
188J.  0«.  7d. 

As  the  Corporation  of  Bournemouth  (which  had 
become  the  local  authority,  and  succeeded  to  the 
rights  of  the  Bournemouth  Commissioners)  were 

Sarties  to  the  action,  it  had  been  agreed  that  his 
lOrdship    should   decide  the   question   between 
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*11  parties  ttpon  the  present  application  instead  of 
len'mg  it  to  be  detenoiued  in  a  proceeding  at 
law  between  the  corporation  and  the  lord  of  the 
manor. 

Buekleu,  Q.C.  and  Ribtcm  for  the  summons. — 
Tfce  lord  of  the  manor  is  not  the  "  owner "  of 
the  turf  common  within  the  meaning  of  the 
Pablic  Health  Act  1875,  and  therefore  is  not 
liable  to  pay  the  expenses  incarred  by  the  oorpora- 
tion  tmder  sect.  150  of  the  Act.  By  sect.  4 
"owner  "  means  "  the  person  for  the  time  being 
loeiTing  the  rack-rent  of  the  lands  and  premises 
in  connection  with  which  the  word  is  used,  whether 
on  his  own  account,  or  as  agent  or  trustee  for  any 
other  person,  or  who  would  so  receive  the  same  u 
such  land  or  premises  were  let  at  a  rack-i-ent." 
Here  the  soil  only  of  the  common  is  rested  in  the 
lord  of  the  manor,  the  surface  being  subject  to 
eeUia  charitable  trusts  created  by  the  luclosore 
Actin  &vour  of  the  cottagei-s,  which  prevent  him 
{rm  dealing  with  it.  Under  these  circumstances 
it  mold  appear  from  a  dictum  of  Bowen,  L.J.  in 
Wrighi  V.  Ingle  (54  L.  T.  Rep.  511 ;  16  Q.  B.  Div. 
379)  that  the  proper^  cannot  be  said  to  have  any 
owner  at  all.  The  effect  of  the  authorities  upon 
this  point  is  thus  stated  by  Lord  Watson  in  his 
judgment  in  Great  Eastern  Railway  Company  v. 
HadMey  District  Board  of  Works  (49  L.  T.  Eep. 
509;  8  App.  Oas.  687,  693):  "The  authorities 
d'ted  in  the  course  of  the  argument  appear  to  me 
to  establish  the  proposition,  that  a  person  vested 
with  the  property  of  heritable  subjects  which  have 
leen  placed  extra  commereium,  or  are  subject  in 
perpetuity  to  the  burden  of  a  public  right  which 
teprires  him  of  their  beneficial  use,  is  not  an 
owner  of  the  land  within  the  meaning  of  the  77t.h 
Mion  of  the  Metropolis  Man?.gement  Act  of 
1882."  "W'e  ask  your  Lordship  to  apply  the 
pniople  thus  laid  down  to  tUe  present  case.  By 
iectt  2d7  of  the  Act  the  expenses  incurred  by  the 
local  authority  for  sewering  and  other  works  are 
Bade  a  charge  on  the  premises  in  respect  of 
which  they  were  incurred.  Such  a  charge  is  a 
ehat]ge  not  on  the  interest  of  any  particular  owner 
of  the  premises,  but  on  the  total  ownership  : 

Corporation  of  Birmingham  v.  Baker,  17  Ch.  Div. 
782: 

Guardian*  of  Tendring   Union  v.  Dowton,  65  L.  T. 
Bap.  434 ;  (1891)  3  Ch.  265. 

The  common  has  never  been  rated  to  the  poor- 
nte,  and  never  could  be : 

Mayor  of  Lincoln  v.  Holme*  Common,  L.  Bep.  2 
Q.  B.  482. 

They  also  referred  to 

Angell  v.  Tegtry  of  Paddington,  L.  Bep.  3  Q.  B.  714  ; 
Flunutead  Board  of  Works  r.  British  Land  Com- 
pany, 32  L.  T.  Bep.  94 :  L.  Bep.  10  Q.  B.  203 ; 
Ctnserraiors  of  River  Thames  v.  Port    Sanitary 

Authority  of  Port  of  London,  (1894)  1  Q.  B.  647 ; 

Valry  of  St.  Giles  Camberwell  v.  London  Cemetery 

Company,  70  L.  T.  Bep.  784 ;  (1894)  1  Q.  B.  699. 

Ingle  Joyce,  for  the  charity,  adopted  the  same 

argnments  and  asked  that,  in  the  event  of  the 

decision  being  against  him,  no  order  should  be 

"Mdefor  payment  of  the  amount  claimed,  but 

"Wt  it  should  be  declared   a  charge  upon  the 

Pwperty. 

Eastings,  Q.C.  and  Kenyon,  Parker  for  the 
Bonrnemouth  Corporation. —  The  effect  of  the 
oedMons  of  the  Court  of  Appeal  and  the  House 
of  Lords  in  Attorney -General  v.  iivyrick  (58  L.  T. 


Rep.  827;  68  lb.  174;  38  Oh.  Div.  620  j  (1898) 
A.C.  1)  is,  that  the  whole  of  the  legal  and  beneficial 
interests  in  the  common  remain  in  the  lord  of  t'he 
manor  subject  only  to  the  restriction  that  he  must 
not  depasture  sheep  upon  the  turbary  allotment. 
He  may  therefore  cut  down  the  trees  and  brush- 
wood, as  that  would  not  interfere  with  the  turbary 
rights.  It  h»«  never  been  held  in  any  case  that 
the  mere  fact  that  the  land  cannot  be  let  takes  it 
out  of  the  Public  Health  Act  1875.  We  i-ely  upon 
Bowditeh  t.  Wakefield,  Local  Board  of  Health  (25 
L.  T.  Rep.  88 ;  L.  Rep.  6  Q.  B.  567),  in  which  it 
was  held  Dy  the  Court  of  Appeal  that  one  of  three 
trustees  to  ;  whom  land  had  been  conveyed  under 
4  &  5  Yict.  c.  38,  s.  2,  for  the  purposes  of  the 
Act,  and  to  permit  the  premises  and  buildings 
erected  thereon  to  be  for  ever  used  as  a  school  for 
the  education  of  poor  children,  and  for  the 
residence  of  the  master  and  mistress,  was  the 
"owner"  within  sect.  2  of  the  Public  Health  Act 
1848,  which  was  similar  in  terms  to  sect.  4  of  the 
Act  of  1875.  The  cases  relied  upon  by  the  other  side 
were  aU.  decided  upon  different  statutes,  and  there- 
fore do  not  apply.  We  submit  that,  upon  the  true 
construction  of  the  Act  of  1875,  having  regard  to 
sect.  151,  "  owner  "  refers  to  a  hypothetical  owner 
who  woidd  receive  the  rent  if  there  were  any. 
Here  the  lord  has  a  beneficial  interest  in  the 
property,  and  is  liable  for  the  payments  claimed 
by  the  corporation.    They  also  referred  to 

School  Board  for  London  v.  Vestry  of  St.  Mary, 
Islington,  33  L.  T.  Bep.  504 ;  1  Q.  B.  Div.  65 : 

found  V.  Plumstead  Board  of  Works,  25  L.  T.  B«p. 
461 ;  L.  Bep.  7  Q.  B.  183. 

Buckley,  Q.C,  in  reply,  referred  to  Tudor's 
Charitable  Trusts  (3rd  edit.),  p.  251.  [Stibliro, 
J.  referred  to  Beg.  v.  School  Board  for  London, 
55  L.  T.  Re^.  384 ;  17  Q.  B.  Div.  738.] 

Ingle  Joyce. — The  court  has  no  general  power  to 
control  a  charity  established,  as  in  the  present 
case,  by  Act  of  Parliament : 

Re  Shrewsbury  Orammar  School,  1  Mac.  &  G.  324, 

333; 
Tudor's  Charitable  Tnuts  (3rd  edit.)  p.  89. 

Cur.  adv.  vwU. 

June  23. — Stiblino,  J.  stated  the  facts  and  re- 
ferred to  sects.  4, 150, 151,  and  257  of  the  Public 
Health  Act  1875,  and  continued : — On  behalf  of 
the  lord  of  the  manor,  it  is  contended  that  he  is 
not  "  owner  "  of  the  common  within  the  meaning 
of  the  Public  Health  Act  1875,  inasmuch  as  the 
provisions  of  the  Inclosure  Act  prevent  the  com- 
mon from  being  let  at  a  rack-rent.  These  provi., 
sions  unquestionably  interfere  with  the  beneficial 
ownership  of  the  lord  to  a  material  extent.  I  am. 
not,  however,  satisfied  that  they  entirely  prevent 
the  common  from  being  let,  but  shalf,  for  the 
purposes  of  this  judgment,  assume  such  to  be  the 
case.  In  Bowditch  v.  Wcikefield  Local  Board  of 
Health  (uhi  sup.)  the  person  who  was  sought  to  be 
charged  as  owner  held  the  property  as  one  of 
three  trustees  to  whom  land  had  been  conveyed 
under  4  &  5  Vict.  c.  38,  sect.  2,  for  the  purposes  of 
the  Act,  and  to  permit  the  premises  and  all  build- 
ings erected  thereon  to  be  for  ever  used  as  a 
school  for  the  education  of  poor  children,  and  for 
the  residence  of  the  master  and  mistress.  But  it 
did  not  stop  there,  because  the  4  &  5  Vict.  c.  38, 
sect.  2,  enabled  owners  of  land,  including  tenants 
for  life,  to  convey  in  fee  simple  any  quantity  not 
exceeding  one  acre  of  such  land,  as  n  site  for  a 
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school  (with  a  proriso  as  to  conveyance  by  a 
tenant  for  life),  and  provided  that,  upon  the  land 
80  granted  ceasing  to  be  used  for  the  purposes  of 
the  Act,  the  same  should  revert  to  the  estate.  So 
that  the  Legislature  annexed  a  condition  to  the 
validity  of  such  a  conveyance  which  prevented  the 
letting  of  such  land;  nevertheless,  it  was  hdd 
that  WM  appellant  was  "  the  owner,"  and  therefore 
liable  to  a  rate  similar  to  that  which  is  in  question 
here.  Lord  Blackburn,  in  that  case,  says :  "  The 
defimtion  of  '  owner,'  however,  in  sect.  2  does  not 
say  '  owner '  shall  include,  but  shall  mean.  Now, 
though  these  premises  are,  and  must  be  held  as 
schools,  and  cannot  be  let  for  any  purpose,  yet  if 
they  were  let  the  rent  would  come  to  the  appel- 
lant. I  think,  therefore,  he  is  '  owner '  within  the 
meaning  of  the  definition."  And  Mellor,  J.  takes 
the  same  view,  and  points  out  that  in  the  Act  of 
1848  (which  is  not  materially  different  in  that 
respect  from  the  Act  of  1875)  there  is  a  special  ex- 
emption from  all  liability  to  expenses  in  respect 
of  churches  and  chapels.  That  is  a  very  strong 
case,  and  it  has  been  recognised  by  the  Court  of 
Appeal  in  Wright  v.  Ingle  (um  *up.),  which 
related  to  a  Xonconformist  chapel.  There  the 
trustees  of  the  chapel  were  hisld  to  be  the 
"  owners  "  of  it,  and  as  such  liable  to  contribute 
to  the  expense  of  paving  a  new  street.  The  deci- 
sion does  not,  however,  govern  the  present  case, 
because  the  Court  of  Appeal  arrived  at  the  con- 
clusion that  the  trustees  had  a  power  of  letting ; 
but  Bowditeh  v.  Wakefield  Local  Board  of  HeaUh 
(tibi  sup.)  was  referred  to  bv  all  the  learned 
judges,  and  was  not  questioned  by  any  one  of  them. 
It  snows  that  a  claim,  such  as  is  in  o[ueation  in  the 
present  case,  may  be  sustained  in  respect  of 
property  vested,  under  the  authority  of  Parlia- 
ment, in  a  trustee  for  charitable  purposes,  even 
tiiough  the  property  cannot  be  let  by  reason  of  a 
specml  condition  imposed  by  the  Legislature.  In 
principle  that  appears  to  me  to  govern  the  present 
case,  tnough,  no  doubt,  various  distinctions,  based 
on  differences  of  fact,  may  be  drawn  between 
them.  That  which  was  mainly  relied  on  was 
founded  on  the  observations  of  Lord  Bowen  in 
Wright  v.  Ingle  (vhi  sup.),  where  he  says :  "  But 
sect.  250  does  not  confine  the  term  '  owner'  to 
those  persons  who  could  receive  a  rack-rent  from 
the  piu^icnlar  premises,  or  who  could  let  them  at 
a  rack-rent;  it  includes  those  persons  who  would 
receive  the  rack-rent  if  the  premises  were  let  at 
such  a  rent,  and  I  think  Bowditeh  v.  Wakefield 
Local  Board  of  Health  {ubi  sup.)  is  a  conclusive 
authority,  if  authority  were  wanted,  to  show  that 
a  man  is  not  the  less  t^e  '  owner '  of  premises 
because,  by  the  provisions  of  the  deed  under  which 
he  holds  them,  they  cannot,  so  long  as  he  holds 
them,  be  let  at  a  rack-rent.  Whether,  in  the  case 
of  premises  which  were  prevented  by  an  Act  of 
Parliament  from  being  let  at  a  rack-rent,  there 
ever  could  be  an  '  owner '  within  the  meaning  of 
sect.  250, 1  very  much  doubt.  I  am  inclined  to 
think  that,  if  the  incapacity  to  be  let  were  stamped 
on  the  premises,  they  never  could  have  an '  owner ' 
within  the  meaning  of  sect.  250."  I  need  not  say 
that  that  expression  of  opinion  is  entitled  to  the 
greatest  weight ;  but  I  am  not  persuaded  that  the 
kamed  Lord  Justice  meant  his  i-emarks  to  apply 
to  a  case  such  as  the  present.  •  In  my  opinion, 
thei«fore.  the  claim  of  the  Bournemouth  Corpora, 
tion  ought  to  be  allowed.  [His  Lordship  then 
made  a  declaration  that  the  sum  of  1881.  0«.  7d., 


with  interest  thereon,  was  a  charge  on  the  land  in 
question,  and  directed  that  the  same,  together 
with  the  oosts  of  the  Corporation,  of  the  stun- 
monses,  should  be  raised  under  such  charge, 
and  that  the  costs  of  the  other  parties  should 
be  oosts  in  the  action  of  Meyriac  v.  Attorney- 
Oeneral.'] 

Solicitors:  Crawley,  Arnold,  and  Co.;  Lovell, 
Son,  and  Pitfield,  for  /.  and  H.  W.  Druitt,  Boonie- 
mouth;  Hare  and  Co.,  for  the  Solicitor  to  the 
Treasury. 


June  8  and  9. 

(Before  Bokbb,  J.) 

GxTTOT  V.  Thomson,  (a) 

Patent — Exclusive  licence — Power  of  revocation  by 
licensor — Breach  of  covenants  hi  licensee — De- 
fault in  payment  of  royalty — Veviation  from 
specification  in  manufacturing  articles  under  the 
patent — iCeet^ieation. 

The  defendant,  who  was  the    owner  of   certain 
patents   for    improvcTnents    in    steam    boilers, 
granted  to   the   plaintiffs,    in    Feb.   1891,     the 
exclusive  right  to  use  and  exercise  the  patented 
inventions  during  the  unexpired  residues  of  the 
terms  of  the  letters  patent,  or  any  renewal   or 
extension  thereof,  and  to  manufacture,  sell,   and 
dispose  of  the  articles  manufactured  under  the 
letters  patent,  when  and  as  they  should  thiiik 
fit  for    their  absoluie  benefit.     The  licence    teas 
expressed  to  be  granted  in  consideration  of  1501. 
and  certain  royalties,  and  also  of  the  plaintiffs 
agreeing  (inter  alia)  to  advertise  and  push  the 
sale  of  the  inventions,  and  endeavour  to  further 
their  success.     The  deed  contained  a  power  for 
the  plaintiffs  to  determine  the  licence  by  gitfing 
the  defendant  six*  calendar  Tnonths'    notiee  in 
writing,  but  no  express  power  for  the  defendant 
to  determine  the  licence.     The  defendant  being 
dissatisfied  with  the  plaintiffs  for  not  pushing 
the  invention  sufficiently,  and  for  other  reasons, 
began  himself  to  manufacture  and  sell  the  articles 
subject  to  the  patent,  for  his  own  benefit,  and  in 
Oct.  1893  sent  the  plaintiffs  written  notice    to 
determine  the  licence,  on  the  ground  of  their 
breaches     of    covenant    in    not    pushing     and 
advertising    the    inventions,    not  paying    the 
royalty  punctually,    and    dieviating  from    the 
specifications  in    manufacturing    the    articles. 
The  plaintiffs  brought  this  action  for  an  injunc- 
tion to  restrain  vie  defendant  fro^n  exercising 
the  patented  inventions,   or  m,anufacturing  or 
selling  the  articles  protected  by  the  patent.     They 
admitted  that  they  had  retained  a  certain  sutn 
representing  royalties  pending  the  settlement  of 
the  dispute,  but  contmded  that  the  licence  teas 
not  revocable  at  all  by  the  defendant,  and,  even 
if  it  were  revocable  on  good  grounds,  that  nothing 
had  occurred  here  which  could  form  a  valid 
ground  for  revoking  it.     The  deferidani  counter- 
claimed  for  a  dedaration  that  the  licence  had 
been  revoked  by  his  notice,  or  in  the  alternative 
for  rectification  of  the  indenture  of  licence  by 
addition  thereto  of  a  power  for  himself  to  revoke 
it,  on  the  aground  that  the  licence  was  intended  to 
be  revocable  by  him ;  and  for  an  injunction  to 
restrain  tlie  plaintiffs  from   inanufacturing  or 
selling     as    articles     manufactured    uruler  his 

(a)  Beportad  bf  B.  H.  DliHl,  Eaq.,  BUTlater-tt-L*w. 
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fotettt  article*  which  really  deviated  from  his 
tpeeifieation. 

Eeld,  that  the  defendant  had  made  out  no  case  for 
reeiifieation  of  the  licence  ;  that,  on  the  true  con- 
iinition  thereof,  as  it  stood,  the  defendant  had 
no  power  to  revoke  it  by  reason  of  any  breach  of 
any  of  the  plaintiff s'  covenants  {having  the  usual 
mnedy  in  damages  for  such  breach,  if  any),  and 
ctrtainly  not  by  reason  of  nonpayment  of  the 
royalty  on  the  precise  date  fixed  by  the  licence. 

EiU  also,  that  the  plaintiffs  were  entitled,  on  the 
vmitntetion  of  the  licence,  to  m,dke  such  devia- 
Himtfrom  the  defendant's  drawings  and  spedfi 
ettwms  as  they  had  m.ade,  they  not  being  bound 
i^  aU  the  details  thereof,  and  such  deviations 
Uing  merely  alterations  in  matters  of  detail  not 
tfeding  the  principle  of  the  inventions,  and 
heing  moreover  actually  improvements  and 
mhdated  to  increase  the  sales  of  the  patented 
(oUdes. 

Held,  tkai  the  plaintiffs  were  therefore  entitled  to 
liWr  injuneHon,  hut  that  they  must  pay  the 
ig'endant  what  was  due  to  him  for  royalties. 

This  was  an  action  to  restrain  the  defendant, 
who  had  granted  to  the  plaintiffs  an  exclusive 
licence  to  use,  manufacture,  and  sell  certain 
jatented  inventions  of  which  he  was  the  proprietor, 
ftum  asing,  manufacturing,  or  selling  the  articles 
nannfactured  under  the  patents  in  question,  and 
for  other  reUef . 

The  plaintiffs  were  Peter  Guyot  and  Emile 
O«orge  Guyot,  who  taraded  at  Bedpath  and  Paris. 
The  defendant  was  Daniel  Thomson,  who  was 
tl»  n^pstered  proprietor  of  two  inventions,  one  for 
u  "improved  method  of  and  apparatus  for 
effetiiiig  circnl&tion  in  and  supply  of  water  to 
rtwm  boilers,"  and  the  other  for  ■*  improvements 
in  or  relating  to  apparatus  for  effecting  circulation 
^  inpply  of  ^vater  to  steam  boilers,"  in  i-espect 
of  which  inventions  letters  patent,  dated  respec- 
tirelr  the  6th  March  1884  and  the  19th  Oct.  1887, 
liad  been  granted  to  him  for  the  terms  of  fourteen 
Jf*n  from  those  dates  respectively. 

By  an  indenture  dated  the  28tb  Feb.  1891, 
made  between  the  defendant  of  the  one  part 
aad  the  plaintiffs  of  the  other  part,  in  con- 
tideration  of  ISOl.  paid  to  the  defendant,  and  of 
<*rtain  royalties  to  be  paid  to  him,  and  of  the 
corenants  and  agreements  on  the  part  of  the  plain- 
tiffs therein  contained,  the  defendant  granted 
the  plaintiffs  "  the  sole  full  and  exclusive  licence 
to  me  and  exercise  the  sud  inventions,  and  each 
of  them,  during  the  unexpired  residues  of  the 
terms  of  the  said  letters  patent  respectively,  or 
ffly  renewal  or  extension  thereof,  and  to  manu- 
fsetnte,  sell,  and  dispose  of,  all  circulators  and 
feed  water  heaters  manufactured  according 
to  the  said  inventions,  or  either  of  them,  when  and 
M  the  licensees  should  think  fit,  for  their  abso- 
Inte  benefit."  The  deed  contained  a  provision 
that  the  plaintiffs  should  pay  the  defendant  while 
the  licence  lasted,  101.  for  every  circulator  and 
feed  water  heater,  manufactured  in  accordance 
with  the  inventions,  or  either  of  them,  and  sold. 
It  wag  also  agreed  by  the  same  deed  that  the  plain- 
tiffs, during  the  continuance  of  the  licence,  wei-e  to 
advertise  and  push  the  sale  of  the  inventions,  and 
Me  their  best  endeavours  to  further  their  success. 
The  deed  also  contained  a  power  for  the  plaintiffs, 
w  determine  the  licence  upon  giving  the  defen- 
dant six  calendar  months'  notice  in  writing,  but 
VoL  LXXL,  1820. 


there  was  no  express  power  for  the  defendant 
to  determine  the  licence. 

The  defendant  being  dissatisfied  with  the  plain- 
tiffs for  not  pushing  the  inventions  sufiicientlyi 
began  to  hold  himself  out  as  a  manufacturer  of 
the  circulators  and  feed  water  heaters,  and  to 
employ  persons  other  than  the  plaintiffs  to  carr^ 
out  orders  so  obtained.  He  also  seems  to  hav6 
represented  that  the  articles  manufactured  by 
the  plaintiffs  wei-e  not  made  in  accordance  with 
his  inventions,  but  were  spurious  imitations 
thereof. 

In  the  month  of  Oct.  1893  the  defendant  sent 
the  plaintiffs  a  formal  notice  in  writing  purport* 
ing  to  revoke  the  licence,  on  the  ground  that  they 
had  failed  to  comply  with  the  conditions  on  which 
it  was  granted,  viz.,  that  the  royalty  should  "  be 
paid  within  one  calendar  month  of  the  expiration 
of  six  calendai-  months  ending  the  30th  June  and 
31st  Dec.  in  each  year  in  respect  of  all  circulators 
and  feed  water  heaters  paid  for  during  the  pre- 
ceding six  calendar  months ;"  and  that  the  plain> 
tiffs  "  should  at  all  times  during  the  continuance 
of  the  licence  advertise  and  push  the  sale  of  the 
said  inventions  and  use  their  best  endeavours  to 
further  their  success  j"  and  also  on  the  further 
ground  that  they  had  manufactured  and  sold 
apparatus  purporting  to  be  apparatus  manufac- 
tured under  his  specifications  and  letters  patent, 
but  not  being  in  feet  made  in  accordance  there- 
with, but  deviating  therefrom  without  his  per- 
mission and  against  his  express  directions,  so  a» 
to  render  the  apparatus  ine£Scient  and  cause" 
damage  and  injury  to  the  defendant.  And  he- 
thereby  further  gave  the  plaintiffs  notice  that  he- 
should  forthwith  proceed  to  advertise  for  and 
obtain  orders  for  the  supply  and  fixing  of  the- 
apparatus  comprised  in  his  letters  patent,  and 
should  proceed  to  manufacture  and  sell  the  samei 
aa  though  the  licence  of  the  20th  Feb.  1891  had 
not  been  granted. 

The  plaintiffs  denied  that  they  had  failed  id 
comply  with-  the  conditions  specified,  while 
admitting  that  they  had  retained  a  certain  sum 
representing  royalties  pending  the  settlement  of 
too  disputes  between  themselves  and  the  defen- 
dant. 

On  the  9th  Nov.  1893  the  plaintiffs  commenced 
this  action  a^^nstthe  defendant  for  (1)  an  injunc- 
tion to  restrain  him  from  directly  or  indirectly 
n$ing,  exercising,  or  putting  in  practice  the  inven- 
tions comprised  in  flie  several  letters  patent  or 
either  of  them,  and  from  manufacturing  or 
selling,  or  causing  or  permitting  the  manufacture 
or  sale,  of  any  circulators  or  feed  water  heaters  or 
apparatus  known  or  described  as  "  Thomson's 
Patent  Combined  Circulator  and  Peed  Water 
Heater  for  Steam  Boilers,"  or  constructed  or 
arranged  according  to  the  said  inventions  or 
either  of  them.  They  also  claimed  (2)  an  injunc- 
tion to  restrain  the  defendant  from  offering  for 
sale,  or  advertising,  or  representing  himself  as 
entitled  to  manufactui-e,  supply,  or  sell,  the  said 
circulators,  heaters,  or  apparatus,  or  as  doing  so, 
and  from  soliciting  orders  for  the  same,  and  from- 
representing  to  the  plaintiffs'  customers  or  to  the- 
public  that  the  circulators  and  heaters  supplied  by 
the  plaintiffs  were  not  made  according  to  the  said 
inventions  or  were  spurious  imitations  thereof. 

The  plaintiffs  maintained  that  they  were- 
entitled  to  set  off  against  tie  sum  retamed  by 
them    out    of    the     royalties    certain    expens^„ 
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incurred  bj  them  in  connection  with  certain 
circulators  and  feed  water  heaters  ordered  by  the 
defendant  from  persons  other  than  the  plaintiffs, 
and  in  violation  of  their  rights  as  exclusive 
licensees,  but  they  ofFei-ed  to  pay  the  sum  so 
retained,  or  such  part  of  it  as  the  court  should 
determine  to  be  payable,  with  interest  at  4  per 
cent,  from  the  time  when  it  ought  to  have  been 
paid. 

The  defendant  alleged  that  the  licence  was 
intended  to  be  revocable  by  him,  and  also  that  it 
was  conditional  on  the  plaintiffs  obsei'ving  and 
perfoi-ming  the  terms  and  couditiona  thereof,  and 
liable  to  be  forfeited  by  bi-each  of  such  tenns  and 
conditions,  which  he  alleged  they  had  broken  as 
mentioned  in  his  notice  to  detei-mme  the  licence. 

He  counter-claimed  for  (1)  a  declaration  that 
the  licence  had  been  revoked  and  deteiinined  by 
his  notice  ;  or,  (2)  in  the  alternative,  for  rectifica- 
tion of  the  indenture  of  the  28th  Feb.  1891  by 
addition  thereto  of  a  power  for  the  defendant  to 
revoke  the  licence  thereby  granted  on  breach  of 
the  tei-ms  and  conditions  therein  contained,  and 
on  the  part  of  the  licensees  to  Ije  observed  and 
performed;  (3)  an  injunction  to  restrain  the 
plaintiffs  from  manufacturing,  or  selling,  or 
offering  for  sale,  as  consti-ucted  in  accordance 
with  the  defendant's  inventions  and  letters  patent, 
apparatus  not  so  constructed,  but  deviating 
therefrom,  and  from  thereby  or  otherwise  com- 
mitting any  breach  of  the  said  licence ;  (4)  in 
either  alternative  payment  of  the  sum  of 
571.  2«.  lid.  for  royalties;  (5)  return  of  certain 
patterns  and  chattels ;  (6)  damages ;  and  (7) 
costs. 

The  plaintiffs  replied  that  they  were  entitled  to 
deviate  from  the  specifications  in  the  way  and  to 
the  extent  they  had  done.  They  denied  tnat  they 
had  broken  any  of  the  terms  or  conditions  of  the 
licence. 

Saldane,  Q.C.  and  W.  N.  Lawton  for  the  plain- 
tiffs.— The  plaintiffs'  licence  was  not  conditional 
upon  their  observing  and  performing  the  agree- 
ments and  covenants  contained  in  the  indenture 
by  which  the  licence  was  granted,  though  as  a 
matter  of  fact  they  have  not  committed  any 
mateiial  breach  of  such  agreements  or  covenants. 
The  plaintiffs  had  a  right  to  deviate  from  the 
specification  so  far  as  they  did  so.  On  this  point 
the  words  of  the  licence  should  be  noticed  where  it 
says,  "  when  and  '  as '  the  licensees  should  think 
fit "  in  referring  to  the  manufacture  of  the 
macliines.  The  actual  deviations  were  improve- 
ments and  calculated  to  increase  the  sale  of  the 
machines.  The  defendant  had  no  power  of  revo- 
cation in  any  case  ;  but  even  assuming  he  had  had 
power  to  revoke  the  licence  on  adequate  grounds, 
no  such  grounds  existed  in  the  present  case.  The 
plaintiffs  are  entitled  to  the  injunctions  they 
claim.  There  is  no  case  for  rectification.  The 
defendant  endeavoured  during  the  negotiations 
with  the  plaintiffs  to  get  a  power  of  revocation  by 
himself  inserted  in  the  deed,  but  the  plaintiffs 
refused  to  consent  to  it,  and  he  then  gave  up  the 
point. 

Neville,  Q.C.  and  Rudall  for  the  defendant. — 
The  licence  was  expressly  granted  upon  the 
terms  and  conditions  which  followed  the  opera- 
tive words.  The  plaintiffs  have  not  observed 
those  conlitions,  and  the  defendnnt  had  therefore 
a  right  to  detennine  the  licence,  aud  has  exer- 


cised that  right  by  the  notice  of  Oct.  1893.  If  he 
had  not  such  right  under  the  indenture  of 
licence,  he  is  entiSed  to  rectification,  as  it  was 
the  intention  that  he  should  have  power  to  revoke 
it.  He  had  no  legal  advice  as  to  the  form  of 
the  deed,  being  a  poor  man.  The  plaintiffs  had 
no  possible  right  to  withhold  the  royalties.  They 
did  not  push  the  invention  as  agreed.  They 
ought  not  to  have  deviated  from  the  specification 
in  manufacturing  the  machines  without  obtaining 
the  defendant's  permission.  Where  the  owners  <n 
a  patent  entered  into  an  agi'cement  to  grant  a 
licence  to  vise  the  Invention  during  the  con- 
tinuance of  the  patent  upon  certain  specified 
terms  and  conditions,  but  there  was  no  express 
power  of  revocation,  it  was  held  that  the  agree- 
ment was  a  licence  coupled  with  an  interest,  and 
as  such  not  revocable  at  will,  but  that  it  was 
liable  to  forfeiture  and  determinable  in  case 
the  terms  and  conditions  were  broken  by  the 
licensees : 

Lawson'a  Patents,  &c.  Acts,  2nd  edit.,  p.  361 ; 

Ward  V.  Livesey,  5  Bep.  Pat.  Cas.  102. 

An  exclusive  licence  is  like  an  easement ;  if  the 
licensee  does  not  use  the  patent  in  the  prescribed 
way,  he  loses  the  rieht  to  use  it  at  all — the 
licensor  can  put  a  stop  to  it.  [Bouek,  J. — ^Ton 
had  your  remedy  against  them  by  action  for 
breach  of  covenant.  If  you  are  right,  a  mere 
failure  to  pay  iwalties  punctually  would  be  fatal] 
The  case  of  ifeap  v.  Hartley  (61  L.  T.  Eep. 
538;  42  Ch.  Div.  461)  shows  the  nature  of  as 
exclusive  licence  as  distinguished  from  an  assign- 
ment.   They  also  referred  to 

Wood  V.  Leadbitter,  13  M.  &  W.  83S. 

BoMEK,  J. — There   are  several  points  which 
aiise  in  this  case.    In  the  first  place,  I  will  deal 
with  the  counter-claim  as  to  rectification.  On  the 
facts  I  am  satisfied  that  no  case  for  rectification  of 
licence  is  made  out  at  all.    And  f  ui-ther.  I  am  satis- 
fied that,  on  the  true  construction  of  this  licence, 
the  defendant  had  not  the  power  to  i-evoke  it  by 
reason  of  any  breach  of  any  of  the  plaintiifs' 
covenants,  and  certainly  not  by  reason  of  a  breach 
by  nonpayment  of  the  royalty  on  the  precise  date 
fixed  by  the  licence.    I  need  scarcely  point  out 
that  the  defendant  was  not  without  nis  remedy. 
If  there  had  been  any  breach  of  their  covenanU 
by  the  plaintiffs  the  defendant  would  have  had 
the    usual    remedy    a^inst   the   plaintiffs    for 
damages.    The  next  point  I  have  to  consider  is  as  ' 
to  the  alterations  in  the  patented  machine  which  ^ 
the  plaintiffs    made  in  certain  of  the  machines  i 
supplied  by  them.    Kow,  no  doubt  the  plaintiffs.   | 
in  some  of  the  machines  they  sold,  did  depart  in  ; 
certain  points   from  the  pi-ecise    details  of  the 
machine  as   shown  pn  the  defendant's   drawings 
and  his  specification ;  but,  on  the  evidence  as  a 
whole,  I  am  satisfied  that  those  alterations  were 
only  alterations  in  matters  of  detail — in  matters 
not  affecting  the  principle  of  the  invention.   And, 
beyond  that,  as  a  question  of  fact,  I  am  satisfied    | 
on  the  evidence  that  the  alterations  were  improve-   | 
ments,  that  they  were  alterations  calculated  to 
increase  the  efficiency  of  the  machine,  and  that 
the  employment  of  those  alterations,  and  the  ad- 
vertisement of  those  alterations,  were  calculated  to 
increase  the  refutation  and  enhance  the  sales  of  the 
patented  machine.  I  need  scarcely  say  that,  on  the 
construction  of  this  licence,  it  is  cleai-  to  my  mind 
that  the  plaintiffs  were  entitled  to  do  that.   They 
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were  not  bound  by  all  the  detaile  of  the  drainn^B 
and  the  specification.  The  wording  of  the  speci- 
fication shows  that,  even  if  it  could  not  have 
been  implied  without  the  piecise  wording  of  the 
gpedfication.  I  i-efer  to  the  use  of  the  word 
"  as  "  in  the  licence.  Suppose,  for  example,  that 
gome  person  wanted  one  of  the  patented  machines, 
but  wanted  it  adapted  to  some  peculiar  circum- 
stances  which  rendered  it  impossible  to  keep 
strictly  to  the  drawings  and  the  specification. 
ObTionsly,  to  my  mind,  the  plaintiffs  would  have 
been  entitled,  paying  the  royalty,  to  have  supplied 
the  patented  machine  adapted  to  the  particular 
ciienmstances  of  the  case.    It  follows  that,  in  my 

r'  ii(m,  the  defendant  was  not  entitled  to  treat 
B^  of  those  machines  by  the  plaintiffs,  with 
tbe  alterations  in  them,  as  anything  which  entitled 
him  to  treat  the  licence  as  at  an  end,  or  to 
attempt  to  revoke  it.  It  follows  that  of  course 
he  bad  no  right  to  represent  that,  after  attempted 
mocation,  he  was  entitled  to  manufacture  these 
machines  without  regard  to  the  plaintiffs'  rights, 
w  to  represent  that  the  plaintiffs'  rights  under 
tJHT  licence  had  ceased.  An  injunction  in  those 
Rspects  must  follow  ;  and  so  far  as  the  costs  of 
the  plaintiffs'  action  are  concei-ned,  I  think  the 
defeDdant  must  pay  the  costs  of  that  action. 
Then  I  come  to  the  counter-claim.  I  hare 
already  dealt  with  part  of  the  counter-claim  in 
vhat  I  have  already  said,  but  I  must  make  a 
remark  about  the  claim  for  royalty.  Undoubtedly 
there  is  royalty  due  to  the  defendant  from  the 
plainti&.  I  can  well  understand  the  annoyance 
oi  the  plaintiffs  at  the  conduct  of  the  defendant 
aa  explaining  why  they  thought  they  were  entitled 
toR^dn  the  amount  of  royalty  in  their  hands 
mtil  the  defendant  had  ceased  to  represent,  as  he 
ni  doing,  that  the  plaintiffs'  rights  had  come  to 
an  end;  but  legally  the  plaintiffs  were  not  entitled 
to  keep  back  that  royalty  from  the  defendant 
■Boelj  on  the  ground  that  the  defendant, 
OB  lug  part,  had  acted  improperly  in  the 
vay  I  have  stated.  It  has  been  agreed, 
^  r^ard  to  the  amount  which  the  plain- 
tiffs were  entitled  to  claim  as  against  the  defen- 
dant in  respect  of  the  matters  which  in  the 
pleadutgs  are  covered  by  an  item  of  172.  odd,  that 
that  amoont  shall  be  halved,  and  that  that  amount 
•hall  be  deducted  from  the  amount  of  the  royalty 
dne  from  the  plaintiffs  to  the  defendant.  Accord- 
niglj,  on  the  counter-claim,  I  order  the  plaintiffs 
to  pay  the  defendant  the  amount  of  royalty  less 
oue-lalf  of  171.  odd  which  has  been  agi-eed  to  be 
dttlt  with  in  the  way  I  have  stat«d.  Then,  I 
think,  <m  the  whole,  that  the  costs  of  the  counter- 
claim, 80  far  as  it  is  strictly  limited  to  a  claim  to 
iMoverthe  royalty,  ought  to  be  paid  by  the  plain- 
tiffs to  the  defendant.  Then  there  is  a  claim 
"■"deby  the  defendant  in  the  counter-claim  as  to 
oerttin  chattels.  That,  I  understand,  has  been 
JJ^nged  between  the  parties,  and  I  need  not 
"Tther  refer  to  it.  So  far  as  the  counter-claim 
tefeiB  to  those  chattels,  there  will  be  no  order  as 
to  the  costa  of  that  counter-claim.  The  rest  of 
the  connter-claim  fails,  and  must  be  dismissed 
jith  coats.  With  regard  to  the  costs  payable 
between  the  parties  under  the  judgment  which  I 
g|»e,  of  course  they  will  be  set  off.  I  think  that 
°°4oae8  of  all  the  questions  arising  in  the  case. 
WoonrBe,_  the  injunction  asked  for  in  paragraph  1 
wme  cUdm  should  be  limited  so  as  to  oe  only 
continuance  of  the  licence.    Then  as 


to  the  injunction  asked  for  in  clause  2,  the  words 
"  except  for  the  licensees  "  must  be  put  in.  And 
in  the  last  part  of  that  injunction  which  is  to 
restrain  the  defendant  f i-om  representing  that  the 
circulators,  &c.,  supplied  by  the  plaintiffs  are  not 
made  according  to  the  said  inventions,  that  ought 
not  to  refer  to  the  future.  It  must  be  to  restrain 
him  "from  representing  by  circulars  that  the  cir- 
culators or  feed  water  heaters  hitherto  supplied 
by  the  plaintiffs  are  not  made  according  to  the 
said  inventions." 

Solicitors:  Stibbard,  Gibson,  and  Co.;  Francis 
A.  RudaU. 


Suliictal  Committee  oC  ti)C  Pribg  Council. 

March  14, 16,  and  June  30. 

(Present:  Right  Hons.  the  LosD  Chancbllob 
(Herschell),  Lords  Watson  and  Macnaohten, 
and  Sir  R.  Couch.) 

Winnipeg  Street  Railway  Company  v. 
Winnipeg  Electric  Street  Railway  Com- 
pany AND  THE  City  op  Winnipeg,  (a) 

ON  APPEAL  from   THE  COURT  OP   QUEEN'S 
BENCH,  MANITOBA. 

Street  railway — Exclusive  right  to  run  over  streets 
— Construction  of  agreement. 

The  appellant  company  were  empowered  by  their 
private  Act  (with  the  consent  of  the  city  autho- 
rities), "  to  use  and  occupy  any  and  such  parts 
of  any  of  the  streets  and  highways  "  in  a  city  "  as 
may  be  required  for  the  purposes  of  their  railway 
track,  the  laying  of  the  rails,  and  the  running  of 
their  cars  and  carriages."  The  mayor  and 
council  of  the  city  afterwards  by  deed  granted  to 
the  appellants  the  right  to  "  construct,  maintain, 
and  operate  ...  a  double  or  single  track 
railway  with  the  necessary  appurtenances,  upon 
or  along  any  of  the  streets  and  highways  of  the 
dty  and  to  run  their  cars  .  .  .  upon  the 
same."  A  subsequent  clause  provided  that,  if  any 
other  party  proposed  "  to  construct  street  rail- 
ways on  any  of  the  streets  not  occupied  by "  the 
appellants,  "  the  nature  of  the  proposal  thus  made 
should  be  comm,unicated  to  them,"  and  they  should 
have  the  option  of  carrying  it  out  themselves. 

Held  {affirming  the  judgment  of  the  court  below), 
that  these  provisions  conferred  no  exclusive 
rights  upon  the  appellants  to  the  use  of  the  streets 
of  the  city,  but  that  the  city  authorities  could 
validly  grant  to  the  respondent  company  a  right 
to  lay  down  street  railways  in  streets  already 
worked  by  the  railways  of  the  appellants,  and 
also  in  streets  not  worked  by  them,  which  they 
were  nevertheless  vnlling  to  work. 

This  was  an  appeal  fi-om  a  judgment  of  the 
Court  of  Queen  s  Bench  for  Manitoba  (Taylor. 
C.J.,  Dubuc  and  Eillam,  JJ.),  which  had  affirmed 
a  judgment  of  Bain,  J.  sitting  in  equity. 

The  action  was  brought  by  the  appellants  to 
obtain  a  declaration  that  they  were  entitled  to 
the  exclusive  use  of  certain  streets  in  the  city  of 
Winnipeg  for  tramway  purposes,  and  also  for  an 
injunction  to  restrain  the  i-espondent  company 
from  riinning  tramways  on  those  and  other 
streets.  The  sections  of  the  Act  of  the  appel- 
lants, and   the  clauses  in  the  agreement  with 

(a)  RopnitAd  by  0.  E.  MlXDEN,  Raq.,  BanlBta(«t-Law. 
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the  mayor  and  council  of  the  city,  on  which  the 
appellants  relied,  are  set  out  in  the  judgment  of 
their  Lordships. 

The  SoKcitor-General  (Sir  J.  Rigby,  Q.C), 
Blahe,  Q.C.  (of  the  Canadian  Bar),  and  Gore 
appeared  for  the  appellants,  and  argued  that  by 
the  special  Act  oi  the  Provincial  Legislature 
incorporating  the  appellants,  which  became  law 
on  the  27th  May  1882  (45  Vict.  c.  37),  and  by  the 
bye-law  passed  by  tie  council  of  the  city  of 
Winnipeg  on  the  12th  June  1882,  and  the  agree- 
ment made  on  the  7th  July  1882  in  pursuance  of 
it,  exclusive  rights  were  confeiTcd  upon  the  appel- 
lants to  constnict  and  work  tramways  in  the  city, 
and  the  mayor  and  council  had  no  power  to  make 
any  grant  to  the  respondent  company,  except  in 
the  case  of  the  appeUants  refuamg  to  exercise 
their  powers,  which  nas  not  happened.  The  fact 
that  power  is  reserved  to  the  authorities  to  sanc- 
tion another  system  of  street  railways  in  certain 
events  negatives  the  existence  of  the  power  in 
cases  not  coming  within  the  clause.  They  referred 
to 

Ayr  Harbour  Tnutees  v.  Oswald,  8  App.  Caa. 
623 ;  and 

Smalt  V.  Smith,  10  App.  Cos.  119. 

Finlay,  Q.C,  Mumon  (of  the  Canadian  Bar),  and 
Hollamt,  who  a))peared  for  the  respondents,  the 
Winnipeg  Electric  Street  Railway  Company,  and 
Eieart,  Q.C.  (of  the  Canadian  Bar)  and  R.  M.  Bray, 
for  the  city  of  Winnipeg,  were  not  called  upon  to 
addi-ess  their  Lordships. 

At  the  conclusion  of  the  argument  for  the 
utpellants  their  Lordships  took  time  to  consider 
^fljr  judgment. 

/M-»ie  30.  —  Their  Lordships'  judgment  was 
delrtei"ed  by 

Loiyl  Watson. — The  first  question  raised  in  the 
appeal  depends  upon  the  construction  of  a  deed  of 
agreement  which  was  made  pn  the  7th  July  1882, 
between  the  mayor  and  council  of  the  city  of 
Winnipeg  of  the  first  part  andthe  appellants  (who 
will  hereafter  be  referred  to  as  '"  the  company  ") 
of  the  scond  part.  If  the  judgment  of  the  court 
lielow  upon  that  point  be  affirmed,  the  appeal 
niust  necessarily  fail.  The  company  were  incorpo- 
rated by  an  Act  of  the  Legislature  of  Manitoba 
1 45  Vict.  c.  37)  which  received  the  Royal  aasent 
upon  the  27th  May  1882,  the  object  of  their  under- 
taking being  generally  described  as  the  construc- 
tion, maintenance,  and  operation  of  street  i-ailways 
within  the  city  of  Winnipeg.  In  furtherance  of 
that  object  they  wei-e  empowered  to  use  and 
occupy  such  parts  of  the  streets  of  the  city  as 
miglit  be  required  for  the  purpose  of  constructing 
and  using  their  railways,  subject  always  to  the 
condition  that  they  should  obtain  the  consent  of 
tlie  city  to  the  construction  of  tlieir  works,  and 
should  only  use  and  occupy  such  portions  of  the 
streets  as  were  required  for  that  purpose,  for  such 
period,  and  upon  such  coaditions  as  might  be 
agreed  on  between  them  and  the  city.  When  the 
company  obtained  their  Act  the  city  of  Winnipeg 
hud  statutory  authority  to  pass  bye-laws  "for 
le^ruliiting  and  governing  street  railway  companies 
ami  tixing  the  i-ates  to  be  charged  thei-eon." 
Three  days  afterwards  a  consolidating  statute  (45 
Vict .  c.  3t!)  was  passed  in  favour  of  the  city,  which 
(iiU'-i-  (tlia)  conferred  the  power  to  make  bye-laws 
'•for  authorising  the  construction  of  any  street 
railv.ay  or  tramway  upon  any  of  the  streets  or 


highways  within  the  city,  and  for  regulating  ssd 
governing  the  same,  and  for  fixing  the  rates  to  be 
charged  thereon."  The  city  authorities  gave 
their  consent  to  the  company's  undertaking  beine 
carried  out,  upon  terms  which  were  first  spedfied 
in  a  bve-law  passed  by  the  mayor  and  conncil 
upon  the  12th  June  1882.  It  was  thereby  pro- 
vided that  the  bye-law  should  not  come  into 
operation  until  an  agreement  had  been  made  with 
the  company,  as  contemplated  in  their  Act  of 
incorporation.  The  indenture  already  mentioned 
was  then  executed ;  and,  in  so  far  as  it  bears  upon 
the  present  case,  it  simply  repeate  the  sabstwioe 
of  tne  bye-law.  Aocoraing  to  ite  terms,  the 
privileges  conceded  to  the  company  were  to  endnre 
for  twenty-five  years  from  its  date,  it  being  in 
the  option  of  the  city  to  acquire  the  companj't 
undertaking,  at  the  expiration  of  that  period, 
upon  their  giving  five  years'  previous  notice 
to  that  effect.  The  company  at  once  pro- 
ceeded with  their  enterprise,  and  before  1892 
they  had  completed  and  were  in  course  of  working 
upwards  of  nine  miles  of  street  railways,  and  thej 
also  contemplated  and  had  made  arrangementt 
for  the  extension  of  their  system  to  other  streeta 
within  the  city.  On  the  1st  Feb.  1892  the  mayor 
and  council  passed  a  bye-law  authorising  Jamee 
Ross  and  WiUiam  M'Kenzie  to  construct  railwayi 
upon  the  streets  of  the  city.  The  respondent 
company  (hereinafter  referred  to  as  "  the  new 
company ")  then  obtained  an  Act  of  the  Provin- 
cial Legislature  (55  Vict.  c.  56),  which  recaved 
the  Royal  assent  on  the  20th  April  1892,  incor- 
porating them  for  the  purpose  of  taking  over 
the  righte  conceded  to  Ross  and  M'Kenzie,  and 
carrying  out  the  scheme  sanctioned  by  the  bye- 
law  of  the  1st  Feb.,  which  was  scheduled  to  the 
Act.  The  new  company's  Bill  was  opposed  by  the 
company,  who  alleged  that  under  their  own  Act 
and  their  subsequent  agreement  with  the  mayor 
and  council  they  were  entitled  to  a  monopoly  for 
the  period  of  twenty  five  years  from  and  after  the 
date  of  the  agreement  of  all  those  streete  in  which 
their  railways  had  already  been  opened  for  traffic, 
and  also  of  certain  other  streets  in  which  they 
had  intimated  that  they  were  wiUing  and  ready  to 
construct  and  operate  railways.  For  the  purpose 
of  protecting  any  exclusive  privilege  to  which  the 
company  might  be  able  to  establish  their  legal 
right,  the  following  clauie  was  inserted  in  the 
new  company's  Act :  "  Nothing  contained  in  this 
Act  or  in  the  schedule  thereto  shall  in  any  way 
affect  or  take  away  any  right  held  by,  vested  in. 
or  belonging  to  the  Winnipeg  Street  Railway 
Company,  if  any  such  there  be,  but  any  such 
right  may  be  held  and  exercised  by  the  Winnipeg 
Street  Railway  Company  as  fully  and  effeotuaiiy 
as  if  this  Act  had  not  been  passed,  but  neverthe- 
less the  Winnipeg  Electric  Street  Railway  Com- 
pany shall  have  power  to  cross,  build,  and  operate 
its  line  of  railway  across  the  lines  of  the  Winnipeg 
Street  Railwav  Company  subject  to  the  provisions 
of  the  Manitoba  Railway  Act."  It  is  unnecessaiy 
to  criticise  the  enactmente  of  the  clause,  because 
it  was  not  disputed,  in  the  arguments  addressed 
to  their  Lordships,  that  these  would  be  sufficient 
to  protect  any  such  privilege  as  that  which  was 
claimed  by  the  company  in  this  appeal.  The  com- 
pany commenced  the  present  suit  by  presenting 
to  the  Court  of  Queen's  Bench  (in  equity)  a  bill  <« 
complaint  against  the  new  company  and  against 
the  city  of  Winnipeg.  The  relief  sought  by  the 
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oompanj  need  not  be  recited  at  length.  They 
crared  [inier  alia),  a  declaration  of  the  exclusive 
rights  which  they  claimed  against  both  respon- 
dmts,  and  an  injunction  restraining  the  new 
company  from  constructing  or  operating  railways 
in  any  street  occupied  by  them,  or  in  any  street 
not  then  occupied  by  them,  until  an  offer  had 
been  made  to  them  of  the  privilege  of  constructing 
a  ralwgy  upon  it  and  had  not  been  accepted  by 
them  vithin  two  months.  In  defence  to  the  suit 
the  respondents  maintained,  in  the  first  place, 
thai  the  company  were  not  possessed  of  any 
eicloare  privilege,  and  that  the  city  had  therefore 
power  to  sanction  the  construction  of  railways  by 
the  new  company,  in  any  street  of  the  city, 
vhether  it  was  already  occupied  by  the  company 
or  not;  and,  in  the  second  place,  that,  if  the  city 
had  in  fact  agreed  to  give  the  company  a 
nunopoly  of  the  railway  traffic  in  certain  streets, 
the  agteement  was  vlira  vires  and  void.  Those 
appear  to  have  been  the  only  points  discussed  in 
the  courts  below,  and  the  argument  addressed  to 
thsr  Lordships  by  counsel  for  the  company  was 
itrictlj  confined  to  them.  The  cause  was  tried 
before  Bain,  J.,  who  dismissed  the  bill  of  complaint 
wi^  costs,  and  his  decision  was  affirmed  on  a 
rehearing  by  way  of  appeal  by  a  full  court 
WMiating  of  Tiylor,  C.J.,  with  Dnbuc  and 
Ciiam.ijj.  In  the  court  of  first  instance  the 
Jeamed  judge  did  not  deal  with  the  first  point, 
hot,  assnming  the  alleged  privilege  of  the  com- 
ptnj  to  have  oeen  conceded  by  the  city,  held  that 
it  Its  void  in  law.  In  the  full  court  both  points 
««  decided  against  the  appellants.  The  com- 
pw"*  Act  (sect.  9)  gave  them  power  and 
anthority  (subject  always  to  the  consent  of  the 
city)  to  "use  and  occupy  any  and  such  parts  of 
>iij  of  the  streets  and  highways  aforesaid  as 
Mj  be  required  for  the  purposes  of  their  railway 
tack,tlie  laying  of  the  rails,  and  the  running  of 
their  cars  and  carrii^s."  The  same  clause 
•nthorifles  the  city  to  grant  permission  to  the 
tmpany  to  construct  their  railway,  as  aforesaid, 
'tmta  and  along  and  to  use  and  occupy  the 
wd  streets  or  highways  or  any  part  of  them  for 
^  purpose  upon  such  condition  and  for  such 
Psriod  or  periods  as  may  be  respectively  agreed 
upon  between  the  company  and  the  said  city."  It 
appears  to  their  Lordships  that  the  language  of 
Me  statute  conferred  upon  the  company  no  right 
to  use  and  occupy  any  part  of  the  streets  and 
lij^wayg  within  the  city  beyond  what  was  strictly 
''*<*8saiy  for  the  temporary  purpose  of  con- 
•trueting  their  railways  and  for  the  permanent 
purpose  of  maintaining  them  in  remir  and  con- 
ducting traffic  upon  them.  Their  Lordships  do 
"ot  find  a  single  expression  tending  to  show  that 
tte  Lerislature  either  intended  that  no  tramways 
other  than  those  of  the  company  were  to  occupy 
the  streets  of  Winnipeg  or  had  it  in  contemplation 
that  the  company  were  to  obtain  a  monopoly  from 
the  council  of  the  city.  There  is  no  indication 
of  any  such  monopoly  to  be  found  among  the 
Batters  specially  enumerated  in  sect.  17  of  the 
■Mt  as  the  subjects  of  the  agreement  which  the 
1*7  conncil  had  statutory  authority  to  make  with 
"»  company.  It  necessarily  follows  that  the 
ficlnsive  privilege  claimed  by  the  company,  if  it 
P»»  any  existence,  must  be  derived  from  the 
™«Mitore  of  the  7th  July  1882.  By  the  terms  of 
the  indenture,  the  mayor  and  council  of  the  city 
panted  to  the  company,   their   successors   or 


assigns,  the  right  to  construct,  maintain,  and 
operate,  and  from  time  to  time  to  remove  and 
change,  a  "  double  or  single  track  railway  with 
the  necessary  side  tracks,  switches  and  turn-outs 
for  the  passage  of  cars,  carriages,  and  other 
vehicles  adapted  to  the  same,  upon  and  along  any 
of  the  streets  or  highways  oi  the  city  of  Winnipeg, 
and  to  run  their  cars,  take,  ti-ansport,  and  can-y 
passengers  upon  the  same  by  the  force  and  power 
of  animals,  or  such  other  motive  power  as  may  be 
authorised  by  the  said  council  of  the  said  city." 
The  only  authority  given  was  expressly  limited  to 
the  construction,  maintenance,  and  operation,  in 
each  street  which  the  company  might  select  for 
that  purpose,  of  a  railway,  consisting  of  a  single 
or  double  line  of  rails,  with  needful  appurtenances ; 
and  the  words  which  confer  that  authority 
are  immediately  followed  by  the  declaration  "  and 
such  railway  shall  have  the  exclusive  right  of 
such  portion  of  any  street  or  streets  as  shall  be 
occupied  by  the  said  i-ailway,  and  shall  be  worked 
under  such  regulations  as  may  be  necessary  for 
the  protection  of  the  citizens  of  said  city."  That 
declaration  appears  to  their  Lordships  to  have 
been  inserted  m  the  agreement  with  the  object  of 
defining  the  extent  of  the  uses  which  the  company 
were  to  have  of  the  streets  of  the  city  for  the 
pui-poses  of  their  undertaking.  The  company 
argued  that  the  words  last  quoted  ought  to  be 
constimed  as  a  declaration  that  the  company's 
railway  was  to  be  the  only  railway  permitted  to 
occupy  any  part  of  those  streets  into  which  it 
might  be  introduced  by  them.  In  their  Lordships' 
opinion,  any  such  construction  would  be  contrary 
to  the  plain  meaning  of  the  words  of  the  agree- 
ment, which  in  substance  imported  that  the 
company  were  to  have  no  use  or  occupation  of  and 
no  concern  with  those  portions  of  any  street 
which  were  not  actually  occupied  by  their  double 
or  single  line  of  rails.  The  main  and  only 
plausible  argument  addressed  to  that  board  for 
the  company  in  support  of  their  claim  to  a 
monopoly  was  founded  on  the  terms  of  a  clause 
which  occurs  towards  the  end  of  the  indenture. 
It  runs  thus  :  "  In  the  event  of  any  other  parties 
proposing  to  construct  street  railways  on  any  of 
the  streets  not  occupied  by  the  pai-ties  to  whom 
the  privilege  is  now  to  be  granted,  the  nature  of 
the  proposal  thus  made  shall  be  communicated  to 
them,  and  the  option  of  constructing  such  pro- 
posed railway  on  similar  conditions  as  are  herein 
stipulated  shall  be  offered,  but  if  such  preference 
is  not  accepted  within  two  months,  then  the 
corpoi-ation  may  grant  the  privilege  to  any  other 
parties."  Their  Lordships  do  not  think  that  it  is 
going  too  far  to  say  that,  laying  aside  the  terms  of 
that  stipulation,  there  is  not  a  single  expression 
in  the  deed  of  agreement  which  gives  the  least 
countenance  to  the  suggestion  that  the  municipal 
oouncU  intended  to  grant  to  the  company  an 
exclusive  right  to  use  and  occupy  any  street  for 
railway  purposes.  Those  clauses  of  the  deed 
which  deal  directly  with  the  use  and  occupation 
of  the  streets  which  wei-e  to  be  enjoyed  by  the 
company,  are  not  only  silent  upon  the  question 
of  exclusive  right,  but  are  conceived  in  terms 
which  it  is  exceedingly  difficult  to  reconcile  with 
the  theory  of  an  intention  to  create  such  a  right. 
Had  there  been  any  such  intention,  nothing  would 
have  been  easier  than  to  indicate  its  existence,  in 
the  proper  place,  either  expressly  or  by  implica- 
tion.   In  such  circumstances,  their  Lordships  are 
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of  opinion  that  the  leading  clauses  of  the  agree- 
ment which  define  the  company's  rights  of  user 
and  occupation  cannot  be  qualified  bv  a  sub- 
sidiary clause,  such  as  that  upon  which  the 
company  rely,  unless  its  terms  are  clear  and 
coercive.  They  are  unable  to  hold  that  the  terms 
of  the  clause  in  question  are  in  themselves 
sufficient  to  control  the  plain  meaning  of  the 
previous  stipulations  and  to  constitute  the  right 
of  monopoly  which  the  appellant  company  claim. 
The  clause  in  question  assumes  that  other  parties 
than  the  company  might  propose  and  obtoin 
powers  to  construct,  maintain,  and  work  street 
luOways  within  the  limits  of  the  city  of 
Winnipeg ;  and.  in  that  event,  all  that  it  really 
provides  is  that  the  company  are  to  have  a 
preference  over  those  rimls  to  the  extent  of 
having  the  first  opportunity  of  making  a  railway 
in  streiets  to  which  their  undei-taking  has  not  yet 
been  extended.  Its  terms  are  certaiiuy  calculated 
to  suggest  that  neither  the  council  nor  the  com- 
pany did,  at  the  time,  anticipate  that  the  rival 
schemes  of  those  other  parties  would  be  carried  to 
the  length  of  competing  with  the  company  in 
streets  where  they  had  already  constructed,  or  in 
streets  where  they  would  be  the  first  to  construct, 
their  railway  lines.  But  a  mere  expectation  of 
that  kind  falls  far  short  of  a  legal  obligation.  It 
cannot  imply  an  undertaking  on  the  part  of  the 
council  that  in  the  event  of  a  rival  company  obtain- 
ing statutoiy  powers,  and  desiring  to  compete  with 
the  appellant  company  in  those  streets  in  which 
their  system  has  alr^dv  been  established,  the 
council  should  be  bound,  although  against  the 
interest  of  the  community  which  it  represents,  to 
refuse  its  assent  to  the  new  scheme  and  to  allow 
the  company  to  remain  in  the  enjoyment  of  a 
monopoly.  Such  being  the  opinion  of  their  Lord- 
ships, it  becomes  unnecessary  to  consider  whether, 
if  a  monopoly  had  been  conceded,  the  concession 
would  have  been  ultra  vires  of  the  council.  Their 
Loi-dships  will  therefore  humbly  advise  Her 
Majesty  that  the  judgments  appealed  from  ought 
to  be  afiirmed.  The  appellant  company  must  pay 
one  set  of  costs  to  the  respondents. 

Solicitors  for  the  appellants,  Bompat,  Bitchoff, 
Dodgson,  Core,  and  Bompa». 

Solicitors  for  the  respondents,  the  Electric 
Street  Railway  Gompany,  Wilson,  Bristowt,  and 
Carpmael. 

Solicitors  for  the  respondents,  the  city  of 
Winnipeg,  Freshfields  and  WillianiB. 
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COURT   OF    APPEAL. 

Tiuisday,  March  20. 

(Before  Lindlet,  Kat,  and  Smith,  L.JJ.) 

Be  The  New  Zealand  Loan   and  Mekcan- 

TiLE  Agency  Company  Limited,  (a) 

APPEAL  FBOM  THE    CHANCERY  DIVISION. 

Company — Winding-up —  Public     examination — 

Omcicd  receiver's   report — Fraud  not  alleged — 

Facts  stated   suggesting  fraud — Companies  Act 

1862  (25  A  26   Viet.  e.  89),  ».  115— Companies 

(a)  Beportedby  E.  A.  Sobatohlbt,  Eiq.,  Burlater-kt-Lftw. 


(Winding-up)  Act  1890  (53  .654  Viet.  e.  63).».8, 
aub-seet».  2,  3. 

A  motion  was  tnade  by  certain  persons  who  wen 
directors  of  a  company  at  the  date  of  the  order 
for  winding  it  up,  asking  for  the  discharge  ofa% 
order  made  by  Williams,  J.  under  suh-sed.  3  of 
sect,  8  of  the  Companies  {Winding-up)  Act  1890 
for  the  public  examination  of  the  applicants  and 
certain  other  persons  who  had  formerly  hem 
directors  or  officers  of  the  contpany. 

It  was  decided  by  Williams,  J.  that,  where  a  primi 
facie  case  of  fraud  against  any  person  in  the 
promotion  or  formation  of  a  company,  or  agairui 
any  director,  appeared  from  the  official  receiter't 
report,  all  the  promoters  and  directors,  whether 
implicated  or  not,  might  be  summoned  for  exami- 
nation under  that  section;  and  he  made  an  order 
accordingly.     On  appeal : 

The  Court,  by  consent,  made  an  order  discharging 
the  order  of  Williams,  J.  as  regarded  the  penotu 
consenting,  and  directing  that  a  public  examina- 
tion of  those  persons  should  take  place  before  Oie 
court,  or  such  person  as  might  be  appointed  by 
the  court,  with  liberty  for  the  official  receiver  am 
any  creditor  or  contributory  of  the  company  to 
take  part  in  the  examitMtion,  putting  luek 
questions  only  as  should  be  allowed  by  the  court. 

A  MOTION  was  made  to  discharge  an  ex  parts 
order  made  under  sect.  8  of  tne  Gompaiiiei 
(Winding-up)  Act  1890  for  the  public  examinatioD 
of  the  directors  of  the  above-named  company,  viz., 
the  Bight  Hon.  A.  J.  Mundella,  the  Right  Hon. 
Sir  James  Fergusson,  Sir  John  Gkirst,  Sir  Greorgs 
Russell,  Sir  Edward  W.  Stafford,  and  Mr.  Henij 
Joseph  Bristow. 

The  report  of  the  official  receiver  upon  which 
the  order  was  made  was  the  further  report  mads 
in  accordance  with  sub- sect.  2  of  sect.  8.  In  that 
report  the  official  receiver  stated  facts  suggestiiig 
fraud,  but  did  not  eniress  any  opinion  that  fraud 
had  been  committed  by  any  director  or  otliB 
officer  of  the  company  in  i-elation  to  the  compenj 
since  its  formation. 

In  March  1894  the  motion  came  on  to  be  heard 
before  Williams,  J. 

On  the  16th  March  1894  his  Lordship  delivered 
a  written  judgment  as  follows  : — 

Williams,  J. — This  is  a  motion  to  dischaiw 
an  order  made  by  me  in  the  winding-up  of  the 
New     Zealand    Loan    and    Mercantile    Agency 
Company      Limited    for      the    examination   of 
cei-tam  gentlemen,  heretofore  directors  or  officers 
of  the  company.    Before  dealing  with  the  meritt 
of  the  motion  I  wish  to  make  some  obseiTatioM 
as  to  the  form  of  the  report  upon  which  my  order 
was  based.    This  report  does  not  expressly  state 
that,  in  the  opinion  of  the  official  receiver,  fiaod 
has  been  committed   by  any  director  or  othff 
officer  of  the  company  in  relation  to  the  company 
since  its  formation.    Sir  Henry  James,  on  behalf 
of  those  who  are  seeking  to  discharge  the  order 
for  public  examination,  nmde  the  absence  of  such 
an  express  statement  of  opinion  the  ground  fM 
severe    comment    on    the    official  receiver,  and 
went    so    far    as    to   state  that,    if  the  official 
receiver  was  of  opinion   that  fraud  had   beea 
committed,  he  was  guilty  of  a   want   of  mf"* 
courage  (at  first  a  much  stronger  term  waa  used) 
in     not     saying    so     in    so    many    words.   1 
cannot    agree  with    this    criticism,    whether  it 
is    regarded    as    a   criticiam    of   the  conduct 
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at  the  official    receiver    in     bo    framing    this 
paiticnliir   report,    or    aa    a    criticism    of   this 
Eorm  of  repoi-t  generally.    So  far  as  the  particu- 
^  report  is  concerned,  it  is  made  in  the  form  in 
iriiich  these  reports  have  invariably  been  made 
guce  I  have  had  experience  of  such  reports — that 
B  to  say,  without  stating  in  terms  the  opinion  of 
the  official  receiver  that  a  frand  has  been  com- 
mitted.   No  disapproval  of  sach  a  form  of  report 
hu  ever,  so  far  aa  I  know,  been  expressed  by  the 
Board  of  Trade,  nor  is  this  to  be  attributed  to  the 
Board  of  Trade's  taking  the  view  that  it  has  no 
emtrol  over  the  official  receiver  in  the  matter  of 
the  presentation  of  these  reports',  for  the  Board 
d  'mde  has    expressly  claimed  to  control  the 
di»a«tiou  of  the  official  receivers  in  this  respect. 
Indeed,  in  this  very  case  I  was  forced  to  rule  that 
the  Board  of  Trade  had  no  jurisdiction  to  forbid 
the  presentation  bv  the  officiiil  receiver  of  the  very 
np^  with  which  I   am  now    dealing,   and    I 
tlouht  it  my  dn^,  in  consequence  of  tlds  claim 
bj  tk  Board  of  Trade,  to  make  a  declaration  in 
open  court  aa  to  the  limits  of  the  jurisdiction  of  the 
Bwd  of  Trade  in  controlling  the  official  receiver. 
B  leema  to  me,  therefore,  that,  in  view  of  the 
pnctice  which  has  obtained,  the  conduct  of  the 
tfieial  receiver  did  not  merit  the  sharp  censure  of 
Sr  Henry  Jamea.    I  think,  moreover,  that  there 
ii  a  great  deal  to  be  said  in  favour  of  that  form 
of  report  which  presents  to  the  court  rather  the 
facta  which  raise  the  presumption  of  fraud  than 
ihe_  conclusion  at  which  the  official  receiver  has 
vrired.    It  is  plain  that  the  object  of  the  section 
■&t  there  snoold  be  a  public  investigatdon  to 
•enrtain  whether  or  not  a  fraud  has  in  u«t  been 
coaiutted.    Before  this  investigation  by  public 
exaaination  can  be  ordered  the  official  receiver 
mist  make  the  report  mentioned  in  sub-sect.  2 
<tf  nd  8  of  the   Companies  (Winding-up)  Act 
1890,  that  in  his  opinion  a  fraud  has  Men  com- 
■nttel   This,  I  think,  must  mean,  not  that  he 
^  finmed  a  condoaion  of  fact,  for  investigation 
«•  (till  to  follow,  bat  that  there  are  facts  which, 
nuswnred  and  nnfixplained,  raise  a  primd  facie 
pwnnption  of  fraud — in  other  words,  that  there 
"aprimd/aete  case  of  fraud,  and  not  that  he  haa 
•niyed  at  amy  conclusion  of  fact.    If  the  official 
want  nmply  stated  his  opinion  that  a  fraud 
™  heen  committed,    and    stated   no   facts  or 
Ppnnds  on  which  he  based  his  opinion,  I  do  not 
^dnk  a  judge  should,  on  consideration  of  such  a 
jyort-,  make  any  order  for  public  examination. 
|he  bate  statement  of  the  opinion  would  give  the 
jtdee  nothing   to    consider.     The    Legislature 
*%nt,  if  so  minded,  have  made  the  bare  expres- 
•nofopinionby  the  official  receiver  conclusive. 
In  that  case  there  would  have  been  no  need  to 
<wne  to  the  court  at  all.    But  the  Legislature  has 
nq'uied  the  court  to  exercise  a  discretion.    In 
«wer  to  exercise  that  discretion  the  court  must 
aaje  facts  laid  before  it  upon  which  to  form  its 
ju^ment.    The  opinion  of  the  official  receiver 
jhat  there  are  facts  upon  which  it  is  right  that 
W  conrt  should  exercise  its  discretion  is  suffi. 
*■«%  stated  by  his  making  the  further  report 
«M  applying^  therein  for  an  order  directing  the 
F^hnc  examination  of  the  parties  whose  names 
gP**  ffl  the  schedule.    The  aim  of  the  Legisla- 
t"™  giving  such  prominence  to  the  opinion  of 
*«  official  receiver  may  well  have  been  to  prevent 
J"  "*^  'rom  being  hampered  at  this  pi-eliminaiy 
'''ge,  and  on  an  ex  parte  inquiry,  by  strict  rulea 


of  evidence  as  to  the  exclusion  of  hearsay  and  the 
like,  which,  if  rigidly  applied  (as  the  conrt,  but  for 
the  words  of  the  section,  would  perhaps  be  bound 
to  apply  them),  might  in  many  cases,  and  perhaps 
in  most,  prevent  any  primd  facie  case  being  made 
out  at  all.  The  only  criticism  which  I  have  to 
make  on  the  conduct  of  the  official  receiver  in 
respect  of  the  performance  of  his  duty  to  report 
is  tnat  he  delayed  his  report  too  long.  The  order 
for  winding-up  was  made  as  long  ago  as  the  21st 
July  1893.  The  preliminaiy  report  was  not  pre- 
sented till  the  15th  Feb.  l894i,  and  the  further 
report  was  presented  on  the  19th  Feb.  1894  The 
statutory  meetings  of  creditors  and  contributories 
were  necessarily  postponed  until  after  the  presen- 
tation of  the  pi-ellminary  report.  I  cannot  recog- 
nise any  sufficient  i-eason  for  this  delay.  I  have 
been  told  by  the  official  receiver  that  the  reason 
was  that  it  was  supposed  that  the  slur  of  a  public 
examination  might  interfere  with  the  adoption  of 
a  scheme  proposed  by  the  committee  of  creditors 
which  he,  the  official  receiver,  personally  thought 
would  be  manifestly  for  the  benefit  of  the  share- 
holders and  of  all  classes  of  creditors.  This  reason, 
however  honestly  acted  on,  is  in  my  judgment  inad- 
missible. The  statute  (sect.  8,  sub-sect.  4)  requires 
that,  where  the  court  has  made  an  order  for  wind- 
ing-up a  company,  the  official  receiver  shall,  as  soon 
as  practicable  after  the  receipt  of  the  company's 
statement  of  affaii's,  submit  a  preliminary  report  to 
the  court.  Then,  by  sub-sect.  2, "  the  official  receiver 
may  also  make  a  further  report  or  further  reports." 
In  my  judgment,  the  official  receiver  has  no  discre- 
tion to  postpone  the  performance  of  this  statutory 
duty,  and  certainly  not  for  any  such  reason  as 
that  suggested.  1  believe  that  in  this  case  the 
scheme  nas  been  adopted  by  a  large  majority  of 
creditors,  but  I  have  no  iiiformation  as  to  now 
far,  if  at  all,  the  facts  stated  in  the  official 
receiver's  report  were  within  the  creditors'  know- 
ledge when  they  adopted  the  scheme.  If  those 
facts  were  not  within  the  creditors'  knowledge 
they  ought  to  have  been.  Those  facts  formed 
part  of  the  materials  the  Le^gislature  intended  to 
be  within  the  knowledge  of  the  parties  interested 
at  an  early  stage  of  the  proceedings.  One 
further  point  1  need  only  mention.  Sir 
Heniy  James  during  the  argument  made  an 
oSer  that  the  applicants  would  submit  them- 
selves for  examination  under  sect.  115  of  the  Act 
of  1862.  Such  an  offer  was,  I  think,  altogether 
beside  the  mark.  An  examination  under  the 
early  Act  is  private,  not  public,  and  in  ordinary 
course  the  depositions  are  accessible  to  the  official 
receiver  only.  So  much  as  to  the  form  of  report. 
Now  as  to  the  motion  itself.  The  cases  of  Be 
Great  Kruger  Gold  llining  Company  (67  L.  T. 
Hep.  770 ;  (1892)  3  Oh.  307)  and.  Be  Truet  and 
Investment  Corporation  of  South  Africa ;  Be  Ber- 
tram, &e..  Company  (67  L.  T.  Bep.  777 ;  (1892) 
3  Oh.  332)  have  de&ned  the  conditions  preciedent 
to  the  right  or  jurisdiction  of  the  judge  to  make 
an  order  for  public  examination.  Those  cases 
show  that  the  persons  ordered  to  be  examined 
must  be  persons  answering  the  description  in 
sub-sect.  3  of  sect.  8,  and,  further  (to  use  the  words 
of  Lindley,  L.J.  at  p.  242  of  the  report  in  the 
Law  Reports),  that  there  should  be  some  report 
to  the  enect  that  some  fraud  has  been  committed 
— i.e.,  in  the  promotion  or  formation  of  the  com- 
pany, or  in  relation  to  the  company  since  the  for- 
mation thereof.    These  cases   further  ■make  iti 
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clear  that  the  report  need  not  show  that  some 
fraud  has  been  committed  by  the  persons  to  be 
examined,  and  that  the  o£Bcial  receiver  need  not 
state  in  terms  his  opinion  or  conclusion  that  there 
has  been  fraud.  It  is  sufficient  if  the  tacts  stated 
in  bis  report  show  this.  The  question,  therefore, 
for  me  in  the  present  case  is.  Do  the  facts  in  this 
report  support  a  primdfaeie  case  of  fraud,  or,  in 
other  words,  is  the  natural  inference  from  the 
facts  stated  therein,  if  left  unanswered  and  unex- 
plained, that  fraud  has  been  committed  ?  Now,  it 
18  obvious  that  this  report  suggests  two  distinct 
frauds :  (1)  that  the  directors,  or  some  of  them, 
from  time  to  time  issued  prospectuses,  inviting 
applications  for  debentures,  which  were  mislead- 
ing and  known  to  be  misleading ;  (2)  that  the 
dit-ectors,  or  some  of  thom,  on  behalf  of  the 
New  Zealand  Loan  Company,  entered  into  a  series 
of  transactions  with  a  company  called  the  New 
Zealand  Land  Company  Limited,  not  bona  fide 
in  the  interest  of  the  loan  company,  but  in  some 
other  interest,  and  to  its  detriment.  [His  Lord- 
ship stated  the  facts  of  the  case  and  reviewed  the 
evidence,  observing  that  it  raised  a  prima  facte 
case  of  fraud  against  one  of  the  directors,  and 
concluded  as  follows :]  It  is  sufficient  to  justify 
my  order  if  a  prima  facie  case  of  fraud  is  made 
against  one  director.  That  fact  makes  it  right 
that  all  the  directors  and  officers  of  the  company 
should  be  examined ;  and  I  cannot  help  thinking 
that — now  that  discussion  in  open  court  must  have 
shown  to  these  distinguished  men  that,  whether  or 
not  the  report  makes  out  a  prima  facie  case  of 
fraud,  as  I  think  it  clearly  does,  it  at  all  events 
shows  a  state  of  things  demanding  rigid  investi- 
gation— thev  themselves  will  earnestly  desire, 
conscious  of  their  own  innocence,  that  there  shall 
be  an  immediate  public  inquiry.  Noblesse  oblige. 
The  application  will  be  dismissed  with  costs. 

From  that  decision  the  applicants  now  ap- 
pealed. 

Sir  Henry  Jaynes,  Q.C.  {IngU  Joyce  with  him) 
for  the  appellants. — The  grounds  on  which  the 
application  was  made  to  discharge  the  ex  parte 
order  and  on  which  this  appeal  is  brought  are 
these:  (1)  That  "Williams,  J.  had  not  before  him 
any  proper  materials  upon  which  he  could  exer- 
cise his  judicial  discretion  under  sect.  8  of  the 
Companies  (Winding-up)  Act  1890,  and  that, 
therefore,  he  had  no  jurisdiction  to  make  the 
order ;  (2)  that  if  he  had  jurisdiction  he  did  not 
exercise  his  discretion  rightly.  The  only  report 
before  the  learned  judge  was  the  second  or  f  ui-ther 
report  of  the  official  receiver  mentioned  in  sub- 
sect.  2  of  sect.  8,  and  that  was  all  which  the  appel- 
lants knew.  The  appellants  are  anxious  to  be 
examined  and  to  give  the  fullest  information  with 
regard  to  everything  which  can  be  of  any  import- 
ance to  the  creditors  and  the  shareholders  of  the 
company.  The  court  has  ample  power  under 
sect.  115  of  the  Companies  Act  1862  to  direct  an 
examination  which  would  elicit  the  fullest  infor- 
mation. The  result  of  such  an  examination  would 
be  placed  on  the  file  of  the  court,  and  after  read- 
ing it  the  judge  would  be  able  to  make  any  f  lu-ther 
order  he  might  think  fit.  The  question  is  whether 
the  examination  should  be  a  public  one  under  this 
penal  section  in  the  Act  of  1890,  or  a  private  one 
under  sect.  115  of  the  Act  of  1862.  The  appel- 
lants are  willing  to  be  examined  under  sect.  116, 
and  desire  to  g^ve  the  fullest  information.    But 


their  objection  to  the  order  under  the  Act  of  1890 
is  that  it  was  founded  on  a  presumption  of  fr&nd, 
and  they  desire  not  to  admit,  by  not  resisting  the 
order,  that  there  was  any  ground  for  such  a  pre- 
sumption. In  the  case  of  Jte  Great  Kruger  GM 
Mining  Company  (67  L.  T.  Rep.  770  ;  (1892)  3 
Ch.  307)  Lindley,  L.J.  said  that  sect.  8  went  much 
further  than  sect.  115,  and  altered  the  whole 
character  of  the  examination,  and  that  it  was  a 
very  serious  matter  indeed  to  be  examined  mider 
sect.  8.  The  serious  matter  was  this — ^the  bama 
on  which  the  order  was  founded.  It  was  neces- 
sary that  there  should  be  a  written  statement  b; 
the  official  receiver  that,  in  his  opinion,  some  fraud 
had  been  committed,  or,  at  any  rate,  he  must  state 
facts  from  which  the  necessary  inference  was  that 
a  fraud  had  been  committed.  FLindley.  LJ.— 
Not  necessarily  that  there  has  Seen  fraud  on  tbe 
part  of  the  person  who  is  to  be  examined  ?j  No. 
An  innocent  person  might  be  examined.  If  the 
official  receiver  intended  to  say  that  a  fraud  had 
been  committed  he  ought  to  have  said  so  id 
express  terms.  The  official  receiver  has  not 
expressly  stated  that  there  has  been  fraud,  and 
this  is  not  the  necessary  inference  from  the  facti 
which  he  did  state.  By  the  making  of  an  order 
for  examination  under  sect.  8  a  man  is  gibbeted 
before  the  public  as  having  been  connected  with 
a  fi-aud.  No  judgment  is  pronounced  by  the 
court  upon  the  examination,  and  an  innocent  man 
would  not  be  acquitted.  It  might,  indeed,  be  said 
that  he  was  committed  for  trial  upon  a  charge  of 
which  he  could  not  possibly  be  acquitted.  Sect  8 
was  not  intended  to  be  used  without  good  ground 
for  it. 

Finlay,  Q.C.  {Howard  Wright  with  him)  for  the 
respondent  the  official  receiver.  —  The  official 
receiver  will  be  content  with  an  order  for  the 
public  examination  of  the  appellaata  of  the  same 
eSect  as  an  order  under  sect.  8.  He  is  in  the 
hands  of  the  court,  but  he  thinks  it  essential  that 
the  examination  should  be  subject  to  conditiou 
similar  to  thoee  which  apply  to  an  examinatida 
under  sect.  8,  and  in  particulai'  that  the  persons 
examined  should  be  bound  to  answer  any  question 
which  the  court  may  think  fit  to  allow  to  be  put 
to  them. 

Reginald  Bray  for  the  respondents  tho  deben- 
tui-e-noldera. 

Lindley,  L.J. — The  difficulty  arises  in  this 
way :  that  in  the  case  of  Be  Trust  and  Investmnt 
Corporation  of  South  Africa  (67  L.  T.  Rep.  777; 
(1892)  3  Ch.  332)  the  official  receiver  did  not  in 
terms  find  that  in  his  opinion  fraud  bad  been 
committed.  But  the  fraud  was  so  patent  and  so 
unmistakable  on  the  face  of  the  report  that»e 
said  that  that  would  suffice.  I  am  not  sure  that 
we  were  not  a  little  lax. 

•  Kay,  L.J. — The  letter  of  the  sections  reqniiea 
that  the  official  receiver  should  find  fraud. 

Smith,  L.J.  concurred. 

Ultimately  the  Lords  Justices  made  an  order 
by  consent  in  the  following  terms : 

By  consent  discharge  the  order  appealed  from, 
and  let  a  public  examination  take  place  before  die 
court,  or  such  person  as  the  court  shall  direct,  of 
the  persons  named  in  the  schedule  with  liberty  to 
the  official  receiver  and  any  contributory  or 
creditor  to  take  part  in  such  examination  either 
personally  or  by  solicitor,  or  by  couns^  putting 
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only  such  qnestiona  as  the  court  shall  allow. 
Notes  of  the  examination  to  be  taken  down  in 
writinf;,  and  to  be  read  over  to  or  by  and  signed 
bj  the  person  examined,  and  to  be  admissible  in 
eridence  against  such  person,  as  if  taken  at  a 
pnblic  examination  under  sect.  8  of  the  Act  of 
1890.    Liberty  to  apply  to  the  court  was  reserved. 

Order  varied. 

SoUcitors  for  the  appellants,  HoUams,  Sons, 
Coaard,  and  Hawksley. 

Solicitors  for  the  respondents,  Freshfieldg  and 
WiUiamt ;  Boopert  and  Whately. 


Ttiesday,  March  20. 
(Before  LiNDiiET  and  Smith,  L.JJ.) 
GxiEirwooD  V.  The  Axoesibas  (Gibbaltab) 
Bailwat   Compaht. 
The  Same  «.  The  Same,  (a) 

APPEAL  FBOM  THE  OHANCEBT  DIVISION. 

BaUmxy  company — Damage  to  undertaking — 
IM)e*ture-holders'  action — Receiver — Power  of 
Ttttiver  to  borrow — Emergency — Preservation  of 
property — First  charqe  on  assets  of  company — 
8(metiim  of  court — Jurisdiction — Order  XVI,, 
r.9. 

3^  Court  has  jurisdiction  to  empower  the  receiver 
appointed  in  a  debenture  -  holders'  action  to 
hmrmp  money  as  a  first  charge  on  the  assets  of 
tt«  company,  in  priority  to  the  debentures,  where 
tutli  a  course  is  necessary  for  the  preservation  of 
lie  property  of  the  company  in  a  case  of 
tntrgency. 

Btcuion  of  Kelcewich,  J.  reversed. 

The  first  of  the  above-mentioned  actions  was 
bioaght  by  the  plaintifEs  on  behalf  of  themselves 
and  all  other  the  holders  of  6  per  cent,  debentures 
uid  0  per  cent,  debenture  stock  of  the  above- 
Oiined  railway  company.  The  second  action  was 
fcrooght  by  the  same  plaintiffs  on  behalf  of  them- 
telvea  and  all  other  the  holders  of  prior  lien  bonds 
s{  the  game  company  against  the  company  and 
"k  trustees  of  certain  covering  deeds,  for  the 
I'ealisation  of  their  securities  and  the  appointment 
of  a  receiver. 

Jndgment  had  been  obtained  in  both  actions, 
&nd  a  receiver  had  been  appointed. 

The  company,  which  was  limited  by  shares,  had 
nised  in  shares,  debentures  and  debenture  stock, 
and  money  supplied  by  the  Spanish  Government 
npwards  of  2,000,0002.,  and  that  sum  had  been 
trended  in  constructing  and  maintaining  the 
wuway,  which  was  opened  in  Dec.  1892. 

Serious  landslips  nad  recently  occurred  along 
the  line  of  the  railway,  which  was  carried  through 
a  mountainous  countrv,  causing  considerable 
l^age  to  the  undertaking  of  the  company,  and 
it  was  apprehended  that,  unless  the  necessai-y 
fepairs  were  promptly  executed,  the  traffic  would 
be  entirely  suspended,  and  the  Spanish  Govern- 
ment would  declaim  the  railway  forfeited  for 
discontinuance  of  the  traffic. 

The  engineers  in  Spain  had  employed  con- 
'rsctore  to  partially  repair  the  damage  at  an 
eipense  of  43002.,  which  they  had  borrowed  on  the 
•eeurity  of  the  undertaking  "by  way  of  salvage. 

There  was  evidence  that  by  the  law  of  Spain 
nioney  borrowed  for  such  a  purpose  formed  a  first 
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charge  on  the  undertaking,  and  might  be 
recovered  by  the  seizure  of  the  railway. 

The  defendants  took  out  a  eummona  in  both 
actions  before  Kekewich,  J.,  asking  that  the 
receiver  might  be  at  liberty  to  raise  a  sum  not 
exceeding  I0,000i.  to  defray  the  cost  of  repairing 
the  damage  caused  to  the  railway  by  landslips  and 
other  accidents,  and  to  pay  expenses  necessary  to 
keep  the  line  open  for  traffic  throughout,  and  to 
avoid  forfeiture  to  the  Spanish  Grovemmeut ;  and 
t6  charge  the  same  with  interest  not  exceeding 
7  per  cent,  upon  the  net  revenues  of  the  company 
and  upon  all  the  company's  property  in  priority 
to  all  other  charges. 

It  was  intended,  out  of  the  10,0002.  to  be  thus 
raised,  to  pay  off  the  4500Z.  previously  borrowed, 
and  to  expend  the  remaining  55002.  in  the  neces- 
sary repairs. 

Kekewich,  J.  was  of  opinion  that  it  was  very 
desirable,  and  that  it  would  be  to  the  advantage 
of  all  concerned  in  the  company,  that  the  order 
should  be  made;  but  his  Lordship  doubted 
whether  the  court  had  jurisdiction  to  make  it, 
having  regard  to  the  fact  that  the  sum  proposed 
to  be  raised  would  have  priority  over  all  the 
existing  debentures,  the  holders  of  which  were  not 
all  present,  although  they  were  formally  repre- 
sented for  the  purposes  of  the  actions.  The 
learned  judge  therefore  declined  to  make  the 
order,  but  suggested  that  the  matter  should  be 
bi-ought  before  the  Court  of  Appeal. 

The  defendants  accordingly  now  appealed. 

A.  B.  Kirby  (Cozens-Hardy,  Q.C.  with  him)  for 
the  appellants. — Any  order  properly  made  in 
these  actions  would  be  binding  on  all  the  deben- 
ture-holders under  Order  XVI.,  r.  9  : 

Watson  V.  Cave  (No.  I),  44  L.  T.  Eep.  40 ;  17  Ch. 
Div.  19. 

Kekewich,  J.,  however,  doubted  whether  such  an 
order  as  that  asked  for  could  be  made  in  these 
actions  unless  all  parties  interested  were  present. 
There  is  no  reported  case  of  such  an  order  having 
previously  been  made,  but  orders  of  this  kind  have 
been  frequently  made  in  chambers  by  different 
judges  of  the  Chancery  Division.  There  are  un- 
reported cases,  such  as  Inman  v.  Cordova  and 
North-Western  Railivay  Company  and  Copingerv. 
Sante  Fe  and  Cordova  BaUway  Constrv-ction 
Company  and  other  cases,  which  are  noted  in 
Palmer's  Company  Precedents  (5th  ed.,  p.  630, 
Forms  446,  449).  Becei'fers'  constantly  obtain 
leave  to  expend  small  sums  in  tiecessary  repairs, 
which  are  allowed  to  them  in  their  accounts  in 
priority  to  all  other  charges.  I  ask  that  this 
money  be  raised  on  the  same  principle,  namely, 
that  it  is  to  preserve  the  property  for  the  benefit 
of  all  parties. 

P.  B.  Abraham,  for  the  plaintiffs,  supported  the 
appeal. 

LiNDLBT,  L.J. — I  think  the  orders  which  have 
been  previously  made  justify  the  court  in  granting 
this  application.  You  may  take  the  order.  The 
appeal  must  be  allowed. 

Smith,  L.J.  concurred  ^^^^  ^^^^^ 

Solicitors  for  the  appellants,  Norton,  Boss, 
Norton,  and  Co. 

Solicitors  for  the  respondents,  Bompas,  Bischoff, 
Dodgson,  and  Co. 
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Tuesday,  May  8. 

(Before  Lindlet,  Lopes,  and  Kat,  L.  JJ.) 

Leslie  v.  The  Eabl  op  Rothes,  (a) 

APPEAL  FBOM  the  CHANCEBT  DIVISION. 

Will — Shifting  clause — Gift  over  on  succession  to 
earldom — "Person  for  the  time  being  entitled  to 
possession  or  receipt  of   rents  and  profits" — 
Infant  tenant  in  tail. 
A  testatrix,  who  died  in  1S61,  by  her  leill,  dated 
in  1859,  devised  hereditaments  to  uses  in  strict 
settlement,  and,  after  directing  that  every  male 
person  who  under  the  will  should  become  bene- 
ficially entitled  to  the  possession  or  to  the  receipt  of 
the  rents  and  profits  of  the  hereditaments  should 
take  and  use  certain  name  and  arms,  with  a  gift 
over  in  default  of  compliance,  directed  that  if 
any  person  who  under  the  will  "  would  (if  this 
present  proviso  had  not  been  inserted)  for  the 
time  betTig  be  entitled  to  the  possession,  receipt, 
or  enjoyment  of  the  rents,  issues,  and  profits     of 
the  hereditaments  as  tenant  for  life  or  in  tail  by 
purchase  should  be  under  the  age  of  twenty-one, 
the  trustees  of  the  will  should  enter  into  posses- 
sion or  receipt  of  the  rents,  issxies,  and  profits  of  the 
hereditaments,  and  during  such  minority  hold 
and  continue  such  possession  or  receipt  with  full 
powers  of  management ;  and  the   testatrix  de- 
clared that,  if  "  any  person  for  the  time  being 
entaied  to  the  possession  or  to  the  receipt  of  the 
rents  and  profits "  of  the  hereditaments  should 
succeed  to  a  certain  earldom,  then  and  in  such 
ease   and  immediately  thereupon  the  heredita- 
Tnents  should  go  over  as  if  such  person  were  dead 
without  issu^.    In  1882  the  defendant,  an  infant, 
who  was  bom  in  1877,  became  entitled  as  tenant 
in  tail  in  possession  by  purchase,  and  in  tSept. 
1893  he  succeeded  to  the  earldom. 

Held,  that  the  defendant  did  not  come  toithin  the 
meaning  of  the  words  "  entitled  to  the  possession 
or  receipt  of  the  rents  and  profits  "  in  the  shifting 
clause  when  he  succeeded  to  the  earldom ;  and 
that  therefore  the  event  had  not  happened  which 
would  bring  the  shifting  clause  into  operation. 

Decision  of  Kekewich,  J.  affirmed. 

This  was  a  special  case  stated  for  the  opinion  of 
the  court,  under  Order  XXXIV.,  containing  the 
following  facts : 

Lady  Elizabeth  Jane  Wathen,  hj  her  will, 
dated  the  29th  July  1859,  devised  a  freehold 
dwelling-house  and  hereditaments  to  Martin 
Leslie  Haworth,  the  eldest  son  of  her  niece  Maty 
Elizabeth  Haworth,  during  his  life,  with  re- 
mainder to  his  first  and  other  sons  sucoessively 
in  tail,  with  remainder  to  the  third  son  of  her 
said  niece  (passing  over  the  second  son)  for  life, 
with  remainder  to  his  first  and  other  sons  suc- 
cessively in  tail,  with  remainder  to  her  fourth  and 
fifth  sons  successively  for  their  respective  lives, 
and  to  their  respective  sons  successively  in  tail, 
with  remainder  to  trustees  to  preserve  contingent 
remainders,  upon  trust  "to  permit  the  rents, 
issues,  and  profits  of  the  said  hereditaments  to  be 
received  auJ  taken  from  time  to  time  by  the 
person  who,  if  the  said  Mary  Elizabeth  Haworth 
were  dead,  would  be  for  the  time  being  entitled  to 
the  possession  or  receipt  of  the  same  rente  and 
profits  under  the  limitations  hereinafter  con- 
tained ; "  with  remainder  to  the  sixth  and  other 
sons  of  the   said  Mary  Elizabeth  Haworth  for 
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their  respective  lives  and  their  respective  aoiu 
successively  in  tail,  with  an  ultimate  remainder 
to  the  right  heirs  of  the  testatrix. 

The  will  contained  a  proviso  that  every  suk 
person  who  under  or  by  virtue  of  the  hmitatioiB 
of  the  will  should  become  beneficially  entitled  to 
the  possession  or  to  the  receipt  of  the  rents  and 
profits  of  the  hereditaments  thereinbefore  devised 
should,  within  the  space  of  one  year  next  after  he 
should  become  entitled,  if  he  should  be  then  of 
full  age,  or  if  he  should  be  under  that  age.  thai 
within  one  year  after  he  should  attain  sueh  full 
age,  take  upon  himself,  and  use  on  all  occasions, 
the  surname  of  Leslie  and  no  other  surname,  and 
also  take  and  bear  the  arms  of  Leslie  and  no 
other  arms,  or  if  such  person  should  be  or  become 
a  peer,  then  the  surname  of  Leslie  with  the  title 
of  his  peerage,  and  the  arms  of  Leslie  quartered 
together  with  the  armorial  bearings  belonging  to 
his  peerage ;  and  also  shotdd  within  the  space  d 
one  year  next  after  he  should  become  so  entitled 
as  {foresaid,  or  next  after  he  should  attain  his 
full  a^  as  aforesaid,  as  the  case  might  be,  applj 
for  a  licence  from  the  Crown  to  authorise  him  to 
take,  use,   and  bear  the   surname  and  arms  of 
Leslie  in  manner  aforesaid.    And  the  testatrix 
declared  that  in  case  of  default  the  Umitation  d 
the  hereditaments  to  the  person  so  making  default 
should  cease  and  become  void,  and  the  heredita- 
ments  should  devolve    oil   the    person   next  in 
remainder   under    the    limitations    of  her  viH 
Provided  also,  and  the  testatrix  further  declared, 
that  during  such  time  as  the  said  Martin  LeaUe 
Haworth  should  be  imder  the  age  of  twenty-five 
Tears,  or  as  any  person  who  under  or  by  virtue  of 
her  will  would  (if  this  present  proviso  had  not 
been  inserted)  for  the  time  being  be  entitled  to 
the  possession,  receipt,  or  enjoyment  of  the  renti, 
issues,  and  profits  of  the  hereditaments  therein- 
before devised  as  tenant  for  life  or  tenant  in  tail 
by  purchase,  should  be  under  the  age  of  twenty- 
one  years,  then  in  such  case,  and  so  often  as  the 
same  should  happen,   the  trustees  of  her  will 
should  enter  into  tke  possession  or  receipt  of  the 
rents,  issues,  and  profits  of  the  hereditaments, 
and  should  during  such  time  or  minority  hold  and 
continue    such    possession    or    receipt  of  rents, 
issues,  and  profits,  and  manage  or  superintend 
the  management  of  the  same  hereditaments,  with 
fuU  power  to  fell  timber  from  time  to  time  for 
repairs  or  sale,  and  to  repair  the  dweUing-hoose, 
hereditaments,  and  premises,  and  keep  the  same 
insured  against  damage  by  fire,  and  from  time  to 
time  during  such  possession  should  by  and  out  of 
the  rents,  issues,  and  profits  of  the  same  heredita- 
ments, or,  if  the  same  should  be  insufficient,  by 
and  out  of  any  other  moneys  which  should  come 
to    their  hands    under   the    trusts    thereinafter 
declared  concerning  her  residuary  personal  estate, 
pay  the  expenses  of  such  management,  repairs, 
and  insurance,  and  all  other  outgoings  relating  to 
the  hereditaments,  and  subject  thereto  should  p«y 
such  sum  as  the  trustees  should  think  fit  for  or 
towards  the  maintenance  or  education  of  Martin 
Leslie  Haworth  or  of   such  minor  as  aforesaiJ 
(either  directly  or  to  his  guai-dian  or  guardians), 
and  should  stimd  possessed  of  the  residue  of  the 
rents,  issues,  and  profits  upon  such  trusts  as  were 
thereinafter     declared    of    and    concerning   the 
capital  of  her  residuary  personal  estate,  or  such 
of  them  as  should  be  then  subsisting  and  capable 
of  taking  effect.    The  will  Uaea  contained  a  power 
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to  tenants  for  life  beneficially  entitled  if  of  full 
tffe,  and  to  the  trostees  during  the  minority  of 
any  person  who,  if  of  full  age,  would  be  entitled 
at  law  or  in  equity  to  the  possession  or  to  the 
receipt  of  the  rents  and  profits  of  the  heredita- 
ments  and  premises,  to  let  all  or  any  of  the 
liereditaments  and  premises  for  twenty-one  years. 

And  then  followed  this  proviso : 

Prarided  always,  and  I  hereby  declare  that,  if  any 
penon  for  the  time  being  entitled  to  the  possession  or 
to  tht  receipt  of  the  rents  and  profits  of  the  said  heredi- 
tmnta  and  piemises  herein  devised  shall  saoceed  to 
the  title  or  dignity  of  l^arl  or  Conntess  of  Bothes,  then 
and  in  sncfa  case  and  immediately  thereupon,  and  as  often 
u  the  lame  shall  happen,  the  said  hereditaments  and 
pranijee  shall  go  and  remain  to  the  nses  npon  and 
for  the  troste.  and  with  and  snbject  to  the  powers, 
pioriioea,  and  declarations  to,  npon,  for,  nnder,  and 
■nhjeet  to  which  the  same  premises  wonld  have  stood 
hiitti  and  settled  nnder  and  by  virtue  of  this  my  will, 
if  the  person  who  shall  so  sncoeed  to  the  said  title  or 
digiitf  irere  dead  without  issue. 

Tke  will  also  contained  a  gift  to  the  trustees  of 
cert^  jewels,  fixtures,  and  other  articles,  in  trust 
that  they  should  go  along  with  the  dwelling-house, 
ind  be  used  and  enjoyed  therewith  so  long  as  the 
rules  of  law  and  equity  would  permit  by  the 
person  or  persons  entitled  at  law  or  in  equity  to 
the  possession  or  the  receipt  of  the  rents  and 
profits  thereof. 

The  testatrix  bequeathed  the  residue  of  her 
penonal  estate  to  trustees  upon  trust  to  convert 
the  same  into  money,  and  subject  to  certain  trusts 
to  invest  the  ultimate  residue  in  real  estate  with 
the  consent  of  the  person  for  the  time  being 
entitled  to  the  possession  or  the  receipt  of  the 
Rntc  and  profits  of  the  hereditaments  therein- 
hefote  devised,  if  such  person  should  have 
•ttiined  the  age  of  twenty-one  years,  and  other- 
vise  it  the  discretion  of  the  trustees  to  be  settled 
vpm  thte  same  trusts  as  thereinbefore  declared 
eoiceming  the  said  hereditaments. 

The  testatrix  died  on  the  19th  June  1861. 

Martin  Leslie  Haworth  entered  into  possession 
<t  the  devised  hereditaments,  and  ootained  a 
Kojal  licence  to  take  and  use  the  name  and  arms 
of  Leslie. 

Dnring  his  life  the  devised  hereditaments  were 
sold  under  the  ppovisions  of  the  Settled  Estates 
-^cts,  and  the  proceeds  invested  in  consols  in  the 
iwnes  of  the  trustees.  He  died  on  the  15th  July 
1S82,  leaving  an  only  son,  the  defendant  Iforman 
Evelyn  Leslie  Leslie,  who  was  bom  in  July  1877. 

On  the  death  of  Martin  Leslie  Haworth,  the 
hiistees  of  the  will  paid  the  dividends  of  the 
t"^  fond,  representing  the  devised  heredita- 
^ts,  to  the  guardians  of  the  defendant  Norman 
^\yn  Leslie  Leslie  for  Ms  maintenance  and 
education. 

On  the  19th  Sept.  1893  the  defendant  Norman 

:  ^Telyn   Leslie    liMlie,     beinK    still    an    infant, 

XMceeded  to  the  title  and  dignity  of  the  Earldom 

o(  Bothes,  on  the  decease  <h  his  paternal  graad- 

"wther,  the  Conntess  of  Bothes. 

The  third  and  fourth  sons  of  Mary  Elizabeth 
Hairorth  mentioned  in  the  will  died  without  issue. 

The  plMntift  BAymond  Evelyn  Leslie  was  the 
™h  Boa,  and  wonld  be  entitled  to  an  estate  for 
^  in  the  devised  hereditaments  if  the  defen- 
™nt  Norman  Evelyn  Leslie  Leslie,  Earl  of 
^thes,  were  dead  without  issue.  He  claimed  to 
h»»e  become  cntitied  for  life,  under  the  proviaions 


of  the  will,  to  the  income  of  the  trust  fund 
representing  the  devised  hereditaments  on  the 
succession  of  the  defendant  Norman  Evelyn 
Leslie  Leslie  to  the  Earldom  of  Bothes. 

The  special  case  came  on  to  be  heard  before 
Eekewich,  J.  in  March  1894. 

It  was  decided  by  Kekewich,  J.  that,  as  by 
reason  of  the  infancy  of  the  defendant,  the 
possession  or  receipt  of  the  rents  and  profits  was 
by  the  terms  of  the  will  taken  from  him  and 
given  to  the  trustees,  he  was  not,  when  he  suc- 
ceeded to  the  earldom,  a  person  "for  the  time 
being  entitled  to  the  possession  or  to  the  receipt 
of  the  rents  and  profits  "  within  the  meaning  of 
the  shifting  clause ;  and  that,  therefore,  the  gift 
over  had  not  taken  effect,  and  the  title  of  the 
defendant  had  not  been  displaced. 

From  that  decision  the  plaintiff  now  appealed. 

Craekatiihorpe,  Q.C.  and  B.  B.  Rogers  for  the 
appellant. — The  question  is,  whether  upon  the 
succession  of  the  defendant  to  the  earldom  the 
shifting  clause  took  effect,  and  the  plaintiff 
became  entitled  as  tenant  for  life,  l^e  am- 
biguous use  of  the  woi-d  "  possession  "  in  differ^t 
parts  of  the  will  gives  rise  to  the  doubt.  It  is 
sometimes  used  as  referring  to  possession  de  faeto, 
i.e.,  the  actual  and  physical  possession,  or  the 
actual  physical  receipt  of  the  rents;  at  other 
times  it  is  used  as  referring  to  possession  de  jure, 
i.e.,  the  possession  of  the  person  who,  having  an 
estate  in  prx'senti  and  not  m  reversion  or  expect- 
ancy, is  entitled  to  the  receipt  of  the  rents,  tjpon 
the  language  of  the  shifting  clause  alone  there 
would  be  no  doubt.  In  the  trust  to  preserve  con- 
tingent remainders,  and  the  gift  of  the  jewels  and 
chattels  as  heirlooms  upon  trusts  corresponding 
to  the  limitations  of  the  dwelling-house,  the 
possession  referred  to  is  a  possession  in  title. 
The  name  and  arms  clause  expressly  recognises 
the  fact  that  an  infant  may  be  a  person  "  oene- 
ficially  entitled  to  the  possession  or  to  the  receipt 
of  the  rents  and  profits."  In  the  gift  of  the 
chattels  an  infant  is  treated  as  a  person  who  is  to 
enjoy  the  jewels  and  heirlooms  as  being  entitled 
in  possession.  In  the  management  cmuse  the 
language  and  context  are  different,  and  the  word 
"possession"  must  have  a  different  meaning.  The 
object  of  that  clause  is,  that  if  the  property  is  in 
lease,  and  the  infant  cannot  give  a  discharge,  a 
receipt  may  be  given  by  the  trustees,  and  that  if 
the  property  is  not  in  lease,  the  trustees  may  enter 
into  actual  physical  possession  of  the  property, 
manage  it,  superintend  it,  and  maintain  the 
infant.  In  the  shifting  clause  the  word  "  posses- 
sion "  is  used  in  connection  with  the  word 
"  entitied,"  and  refers  to  the  legal  tiUe  to  posses- 
sion. No  entry  by  the  trustees  under  the  manage- 
ment clause  could  affect  the  title  of  the  in&nt 
to  possession.  The  physical  and  actual  posses- 
sion might  be  in  the  trustees,  but  the  infant  would 
still  remain  entitled  in  possession  under  the  will. 
It  is  necessary  to  read  the  shifting  clause  as  if  it 
said  actual  possession.  But  when  you  do  not  find 
those  words  there  is  a  very  strong  argament  that 
actual  possession  of  the  trustees  is  one  thing, 
and  entitled  to  possession  is  another.  That  hai-- 
monises  with  all  the  clauses  in  the  will.  The 
intention  of  the  testatrix  was,  that  the  earldom 
and  the  estate  should  not  be  united  in  one  person. 
The  whole  of  the  income  is  now  being  received 
by  the  infant,  so  that  he  is  practically  in  the  same 
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position  as  if  he  were  of  full  a^e  and  had  the 
poaaession  de  facto  as  well  as  de  jure.  As  to  the 
meanine  of  the  word  "  possession  "  see  Strond's 
Judicial  Dictionary  (tit.  "  Possession.")  The  case 
of  Fazakerly  t.  Ford  (4  Sim.  390 ;  1  Ad.  &  EU. 
897,  900),  which  was  relied  upon  on  behalf  of  the 
defendant  in  the  court  below,  is  not  really  in 
point.  The  whole  argument  there  turned  upon 
actual  poBseasion,  i.e.,  poaaession  de  facto,  and 
nothing  waa  aaid  as  to  posaeasorf  title.  Kor  does 
Harrison  v.  B(mnd  (2  De  G.  M!.  &  G.  190)  assist 
in  the  matter. 

Cotens-Hardy,  Q.C.  {Renthaw,  Q.C.  and 
Vernon  B.  Smith  with  him)  for  the  respondent. — 
The  defendant,  when  he  succeeded  to  the  earldom, 
was  not  a  person  "  for  the  time  being  entitled  to 
the  possession,  or  to  the  receipt  of  the  rents  and 
profits,"  within  the  meaning  of  the  shifting  clause, 
and  therefore  the  gift  over  Las  not  taken  effect, 
and  there  has  been  no  displacement  of  his  title  as 
tenant  in  tail.  The  plainiifE,  seeking  to  bring 
himself  within  the  clause,  must  show  the  affirma- 
tive proposition  that  the  defendant  was  in  Sept. 
1893  entitled  to  the  possession.  Words  which 
divest  a  gift  clearly  given  must  be  as  clear  as  the 
words  which  confer  it : 

Dot  d.  Bearle  v.  Bicls,  8  Bing.  475  : 

Lady  Langdaley.  Briggs,  8  De  Q.  M.  A  Q.  391. 

The  shifting  clause  caimot  be  read  alone,  detached 
from  the  rest  of  the  will ;  and  when  the  manage- 
ment clause  is  refeiTed  to  it  is  manifest  that  uie 
infant  waa  not  entitled  either  to  the  possession  or 
to  the  receipt  of  the  rents  and  profits.  No  doubt 
he  would  have  been  so  but  for  tnat  clause ;  but  by 
it  both  the  possession  and  the  receipt  were  taken 
from  him.  It  is  said  that  the  language  of  the 
shifting  and  management  clauses  ought  to  be 
differently  construed,  but  there  is  no  necessity  for 
so  doing.  The  expression  "  possession  "  refers  to 
property  in  hand,  and  "receipt  of  rents  and 
profits  to  pr.)perty  which  is  not  in  band.  The 
trustees  are  to  have  the  possession  in  one  case, 
and  the  receipt  in  the  other,  and  what  they  are  to 
have  the  infant  is  not  to  have. 

Warmington,  Q.C.  and  E.  KnowUt  Corrie  for 
the  respondents,  the  trustees. 

Crackanthorpe,  Q.C.  replied. 

LiNDLET,  L.J. — I  do  not  pretend  to  have 
mastered  the  whole  of  this  will,  because  there  is 
a  ^ood  deal  in  it  which  I  do  not  understand,  but  I 
think  I  can  see  mj  way  through  it  sufficiently  to 
dispose  of  this  appeal.  It  is  the  will  of  a  lady  who 
had  certain  pi-operty,and  who  devised  that  property 
in  the  events  which  have  happened  to  the  present 
Earl  of  Bothes,  who  is  tenant  in  tail  in  posses- 
sion, with  remainder  to  the  plaintiff.  The 
question  is  whether  under  this  will  the  estate, 
which  is  vested  in  the  Earl  of  Bothes  subject  to 
the  divesting  clause  which  I  will  read  presently, 
is  to  vest  in  the  plaintiff,  the  next  tenant  in  tail. 
That  is  the  short  point.  In  order  to  answer  that 
question  I  must  look  through  the  will  and  see  if  I 
can  what  was  the  testatrix's  intention,  having 
regard  to  the  language  which  she  has  used.  After 
the  devise  of  the  estate  in  the  way  I  have  men- 
tioned, there  is  a  name  and  arms  clause  which 
runs  thus:  [His  Lordship  read  that  clause  and 
continued :]  Now  there  Mr.  BiOgera'  observation 
is  right.  That  clause  shows  that  there  may 
be  a  person  imder  age  who  may  become  bene- 


ficially entitled  to  possession  or  to  the  leo^  of 
the  rents  and  profits  of  the  hereditaments.    Witb 
respect  to  the  word   "  peer,"  when  you  bear  in 
mind  that  if  he  shall  become  a  peer  he  is  to  tale 
the  surname  of  Leslie  and  the  arms  of  Leslie 
quartered  with  it,  and  when  you  bear  in  mind 
that  Leslie  was  the    family  name  of  Bothes,  1 
doubt  whether  "peer"  there  meant  the  Eatl  of 
Bothes.    That  does  not  seem  to  me  to  embrace 
the  case  of  a  pereon  succeeding  to  the  earldom  of 
Bothes,  and  I  do  not  think  it  is  adapted  to  tbat 
particular  case.    I  think  you  must  construe  the 
word  "peer"  as  meaning  something  besides,  or 
excluding  the  Earl  of  IU>thes.     Now,  I  pass  on 
from  the  name  and  arms  clause,  and  come  to  the 
management  clause,  which   is    veiy   importani 
The  testatrix  says  this :  [His  Lordship  read  that 
clause   and  continued :]      Now,    pausing  there, 
what  are  the  trustees  to  do  ?    They  are  to  enter 
into  possession  or  receipt   of  the  rents,  issnes, 
and  profits  of  the  hereditaments.    What  does  that 
mean  ?    That  means  that  they  are  to  take  posses, 
sion  of  such  hereditaments  as  are  not  let,  and  are 
to  receive  the  rents  and  profits  of  such  heredita- 
ments  as  are  let.    Thejr  are  to  hold  and  continue 
in  such  possession,  subject  to  the  trusts  of  keep. 
ing  up   the  property  and  the  maintenanee  of  it. 
They  are  not  to  stand  possessed  of  the  surplus  is 
trust  for  the  owner  of  the  property,  but  they  are 
to  capitalise  it — it  is  to  go  into  residue  and  be 
capitalised,  and  then  it  is  to  be  invested  in  tiie 
purchase  of  land.    But  the  person  entitled  to  this 
property  is  not  to  be  the  sole  cestui  que  tnai. 
That  is  the  important  point.    Now  I  asK  myself 
this  question  :  While  these  trustees  are  in  posses- 
sion or  receipt  of  the  rents,  issues,  and  profits  of 
this  property,  can  anyone  else  be  in  possession  or 
receipt  of  the  rents,  issues,  and  profits  of  the  same 
property  ?    It  is  very  difficult  to  see  that  they  caa. 
very  difficult.    I  pass  on  to  the  leasing  clause,  in 
which  the  same  expression  is  used.    It  runs  thus 
[His  Lordshi{)  read  that  clause  and  continued:] 
Now  I  come  to   the  shifting  clause,  and  it  is  oa 
the  meaning  of  the  shifting  clause  that  the  whole 
of  this  case  turns.     It  is  as  follows :    [His  Loid- 
ship  read  that  clause  and  continued  :]     We  bare 
to  apply  that  to  the  facts.    What  does  the  expres- 
sion "  any  person  for  the  time  being  entitled  to 
the  possession,  or  to  the  receipt  of  the  rents  and 
profits,"  mean  P    Mr.  Bogers  asks  us  to  read  it  in 
this  way  :  "  And  I  declare  that  if  any  person  be 
entitled  to  the  property."     That  is  not  what  the 
testatrix  says,  and  I  do  not  think  that  that  is  what 
she  means.    If  she  had  meant  that,  she  would  not 
have  employed  the  longer  expression  "  any -perecsa 
for  the  time  being  entitled  to  the  possession  or  to 
the  receipt  of  the  rents  and  profits."    Mr.  Crack- 
anthorpe suggests  that  it  means  in  possession  as 
distinguished  from  reversion.      But  there  again 
the  expression    is    not  any    person  entitled  in 
possession,  but  it  is   "  entitled  to  the  possession 
or  to  the  receipt  of  the  rents  and  profits."    We 
all  know  that,  in  speaking  of  a  freehold  estate,  it 
is  called  estate  in  possession  and  reversion.     And, 
in  the  present  case  the  Earl  of  Bothes  is  in  one 
sense  the  tenant  in  tail  in  possession,  as  contrastei 
with  remainder  or  revereion.     But  that  does  not 
answer  this  language.    He  is  not  "  entitled  to  the 
possession  or  to    the    receipt  of  the  rents  and 
profits."  That  is  the  position  of  the  trustees,    to 
other  words,  the  event  in  which  this  property  is 
given  over  has  not  happened  as  I  construe  this 
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clanse.  I  do  not  profess,  as  I  said  before,  to  have 
mastered  the  whole  of  this  will.  It  certainly  was 
not,  to  my  mind,  the  intention  of  the  iestatriz  to 
allow  this  property  to  go  over  in  all  cases  in  which 
the  earldom  might  devolve  upon  or  come  to  the 
Earl  of  Bothes.  She  seems  to  have  been  trying 
to  discriminate,  and  there  I  fail  to  catch  the 
intention.  All  I  can  say  is  that,  constniing  this 
Kill  as  best  I  can,  the  event  referred  to  in  the 
ihiftiiig  clause  has  not  happened.  The  appeal, 
tlwrefore,  will  be  dismissed  with  costs. 

LoFES,  L.  J. — I  am  of  the  same  opinion.  The 
present  earl  is  seventeen  years  of  age,  and  is 
tenant  in  tail  by  purchase,  and  in  those  circnm- 
itances  we  are  asked  to  construe  the  shifting 
cbose.  I  must  confess,  equally  with  my  brother 
Lindle^,  that  I  am  unable  to  see  what  the  object  of 
tins  shifting  dause  is.  I  am  unable  to  see  precisely 
irint  the  testatrix  had  in  view.  But  I  look  at  the 
daiae,  and  I  endeavour  to  construe  it  as  best  I 
oo,  having  regard  to  the  language  used  in  it  and 
also  to  the  other  expressions  in  the  will  and  the 
inrroimding  circumstances.  The  first  question  is, 
wliit  is  the  meajiing  of  "  entitled  to  the  posses- 
oon  or  to  the  receipt  of  the  rents  and  profits  of 
tin  hereditaments  P"  It  was  contended  by  Mr. 
Crackanthorpe  that  possession  is  used  in  opposi- 
tion to  reversion.  I  cannot  think  that  that  is  the 
conect  view.  In  my  opinion,  the  words  "in 
possession  or  receipt  of  rents  and  profits "  as 
tued  here  are  quite  clear.  "  Possession,"  in  my 
judgment,  refers  to  a  property  which  is  not  let 
—probably  to  the  mansion-honse  which  is  not  let 
— W  at  adl  events  to  any  property  that  is  not  let ; 
•ad  "  receipt  of  rents  and  profits  "  refers  to  pro- 
pert;  that  is  let.  I  give  the  ordinary  meaning  to 
tiose  words.  Now  a  caae  has  been  cited  to  us — 
a  mj  valuable  one — as  to  the  proper  mode  of 
OKiitruing  a  shifting  clause  like  this.  It  is  the 
«Me  of  Jxidy  Langdak  v.  Briggs  (8  De  G.  M.  & 
6. 391).  There  is  a  passage  in  the  judgment  of 
Tnnier,  L.J.  (p.  429)  which  I  will  read:  "The 
inthorities,  I  think,  warrant  us  in  saying  that 
these  shifting  clauses,  if  not  to  be  construed 
«trictly,  are  at  bR  events  not  to  receive  such  a 
construction  aa  shall  carry  them  beyond  the  pur- 
pose for  which  they  wei-e  designed.'  The  inten- 
tion of  the  testator,  to  be  ascertained  from  the 
Isngnage  which  he  has  used,  and  from  the  sur- 
nnmding  circumstances,  so  far  as  those  circom- 
•tances  can  be  regarded  in  proof  of  the  intention, 
must  gpyem  the  construction  of  shifting  clauses 
as  well  as  of  other  clauses  of  wills ;  but  regard  is 
»1»  to  be  had  to  the  rule  that  an  estate,  well 
created,  is  not  to  be  taken  away  by  doubtful  or 
eqaivocal  expressions."  Now,  looking  at  other 
passages  in  the  will,  it  appears  to  me  that  the 
testatrix  has  herself  put  an  interpretation  on  the 
words  "  possession  or  receipt  of  rents  and  profits," 
»nd  I  refer  particularly  to  the  management 
claose.  [His  Lordship  read  that  clause,  and  con- 
tinned  :]  Now  it  seems  to  me  very  difficult  to  say 
^lat  the  language  used  in  the  shifting  clause  can 
hare  any  reference  to  possession  or  receipt  of  the 
rents  and  profits  by  the  infant  earl.  And,  in 
point  of  fact,  according  to  this  management 
clatise,  the  possession  or  receipt  of  the  rents  and 
profits  isnot  in  him,  but  in  the  trustees.  I  cannot 
Biyself  see  how  the  possession  or  receipt  of  the  rents 
and  profits  can  be  in  two  people  at  the  same  time. 
I  say  that,  as  showing  what  is  meant  by  "  posses- 
ion or  receipt  of  the  rents  and  profits  "  in  the 


shifting  clause.  But  when  we  come  to  look  at 
the  clause  which  immediately  precedes,  there  are 
expressions  which  to  my  mind  ai-e  more  cogent 
still.  It  is  a  clause  making  provision  for  a  minor, 
and  there  these  words  occur :  [His  Lordship  read 
that  clause  and  continued :]  As  I  read  the  words, 
it  is  contemplated  that  there  might  or  would  be 
am  infant  who,  being  a  minor,  would  not  be 
entitled  in  law  or  equity  to  the  possession  of  the 

groperty  or  the  receipt  of  the  rents  and  profits, 
loth  those  clauses  seem  to  me  strongly  to  show 
that  the  words  "  possession  or  receipt  of  the  rents 
and  profits  "  in  the  shifting  clause  are  such  as  I 
have  stated.  According  to  my  view,  therefore, 
the  earl  was  not  in  possession  or  in  receipt  of  the 
rents  and  profits  within  the  meaning  of  that 
shifting  clause.  But,  even  if  I  am  not  correct  as 
to  that,  and  have  formed  too  strong  an  opinion 
upon  it,  I  am  clear  that  the  expressions  used  are 
so  equivocal  as  to  bring  the  case  within  the  autho- 
rity that  I  have  i-ead.  Lady  Lanqdale  v.  Briggs 
{iibi  gup.),  in  which  it  is  established  that  the  words 
which  destroy  or  shift  a  gift  must  be  as  clear  as 
those  which  create  it.  These  words,  to  say  the 
least  of  them,  are  most  ambiguous ;  I  therefore 
think  that  the  decision  of  the  learned  judge  in 
the  court  below  was  right. 

Kat,  L.J. — I  also  think  that  the  only  safe  mode 
of  dealing  with  a  shifting  clause  like  this  is  to 
say  that  anybody  who  succeeds  by  virtue  of  that 
shifting  clause  in  claiming  the  estate  as  having 
gone  over  must  show  veiy  clearly  that  he  comes 
within  the  words  of  the  clause.  It  is  a  prominent 
canon  of  construction  that  words  which  divest  a 
gift  clearly  given  should  be  as  clear  as  the  words 
which  confer  it.  That  was  established  in  the  case 
of  Doe  d.  Hearle  v.  Hicks  (8  Bing.  475),  and  it  was 
referred  to  and  acted  on  in  the  case  of  Lady 
Laru/dale  v.  Briggs  (8  De  G.  M.  &  G.  391),  decided 
by  Turner,  L.J.  in  the  words  which  have  been 
read  by  Lopes,  L.J.  Now,  beginning  with  this 
shifting  clause,  it  most  clearly  does  not  divest  the 
estate  of  any  person  who  becomes  the  Earl  of 
Bothes  unless  that  person  is  for  the  time  being 
entitled  to  the  possession  or  the  receipt  of  the 
rents  and  profits  of  the  hereditaments  devised  by 
the  will.  I  read  the  woi-ds  "  possession  or  the  re- 
ceipt of  rents  and  profits "  thus :  Some  part  of 
the  estate,  the  mansion-hoxise  for  instance,  may 
be  in  hand  not  let  and  not  producing  rents  and 
profits.  "  Possession,"  as  contrasted  with  "  receipt 
of  rents  and  profits,"  means  possession  of  such 
parts  of  the  estate  as  do  not  yield  rents  and  profits 
and  entitled  to  the  receipt  of  the  rents  and  profits 
of  such  pai-ts  of  the  estate  as  pi-oduce  rents  and 
profits.  The  Earl  of  Rothes,  if  he  became  Earl 
while  he  was  an  infant,  under  these  limitations, 
was  tenant  in  tail  in  possession  as  contrasted  with 
being  entitled  in  reversion.  The  estate  was  not 
in  reversion,  but  it  was  an  estate  in  possession, 
and  it  is  to  be  observed  that  it  was  a  legal  estate ; 
therefore  with  a  limitation  which  was  a  legal 
limitation.  There  is  a  direction  for  the  use  of  on« 
life,  with  remainder  to  the  first  and  other  sons  in 
tail,  and  so  on.  But  does  this  clause  mean  en- 
titled in  possession  as  contrasted  with  entitled  in 
reversion  ?  It  does  not  say  so.  Those  are  not  the 
words.  It  is  not  "  entitled  in  possession,"  which 
is  the  ordinary  phrase  used  when  we  con- 
trast title  in  possession  with  title  in  reversion,  but 
it  is  "  entitled  to  the  possession  or  the  receipt  of 
the  rents  and  profits  of  the  said  hereditaments 
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and  premises."  It  U  entitled  to  the  possession  of 
the  said  hei-editaments  and  pi-emises  or  the  re- 
ceipt of  the  renta  and  profits  of  the  said  heredi- 
ments  and  premises.  Then  by  the  management 
clause,  which  sliortly  precedes  the  shifting  clause, 
it  is  provided  as  follows :  [His  Lordship  read  that 
clause  and  continued :]  ~  So  that  during  his 
minority  he  is  not  entitled  to  i-eceive  one  farthing 
of  the  rents — he  is  not  entitled  to  possession  of 
any  of  the  property  which  does  not  produce  rent ; 
but  the  trustees  who  are  in  possession  ai-e  entitled 
to  that  possession  and  receipt  of  rents,  and  he  is 
not  beneficially  entitled.  Therefore  the  rents 
which  they  are  entitled  to  receive  are  not  to  be 
handed  over  to  the  infant,  bnt  to  the  tnistees.  He 
is  only  entitled  to  receive  out  of  them  such  moneys 
as  the  trustees  shall  think  fit  to  allow  for  his 
maintenance.  It  is  accurate  to  say  that  he  will 
not  receive  the  money,  but  he  will  receive  such 
sums  as  the  trustees  think  fit  to  allow  for  his 
maintenance  after  they  have  received  the  rents 
themselves.  Therefore  he  cannot  during  his 
minority  be  entitled  to  the  posEession  of  any  land, 
nor  can  he  during  his  minority  be  entitled  to  the 
rents  and  profits  of  any  land.  Consequently,  if 
the  earldom  devolves  upon  him,  he  can  say,  as  he 
says  here,  "  I  am  not  in  possession ;  therefore 
this  shifting  clause  does  not  apply  to  me."  Now, 
it  is  answered  that  in  various  other  parts  of  the 
will  the  words  "  entitled  to  possession  or  receipt 
of  the  rents  "  are  used  in  such  a  sense  as  to  show 
that  in  the  opinion  of  the  testatrix  for  some  pur- 
poses an  infant  might  be  entitled.  I  agi'ee  that 
there  are  such  phrases  in  the  will,  but  we  have  to 
deal  with  this  pai-ticular  clause.  I  agree  that  it 
is  extremely  difficult  to  see  any  intelligible  reason 
why  the  testatrix  should  provide  that  if  the  earl- 
dom descends  to  an  adult  who  is  entitled  in 
possession  the  estate  shall  shift,  but  if  it  devolves 
upon  an  infant  the  estate  in  possession  as  con- 
trasted with  the  estate  in  revei-sion  shall  not  shift. 
I  cannot  see  any  reason  for  it,  but  because  I  can- 
not see  any  reason  for  it,  am  I  to  depai-t  from  the 
rule  which  has  been  laid  down  and  acted  upon  ?  I 
have  asked  the  learned  counsel  to  tell  me  what 
their  notion  of  the  scheme  of  the  will  is.  The  only 
answer  they  can  give  is,  that  the  shifting  clause  was 
to  take  effect  in  all  cases  where  the  estate  was  not 
in  reversion.  All  I  can  say  is,  that  there  are  not 
words  which  bear  out  that  contention.  I  axreo 
most  entirely  in  the  canon  of  construction  which 
has  been  I'efen'ed  to.  It  seems  to  me  that  during 
the  minority  of  this  infant  the  possession  and 
receipt  of  the  rents  and  profits  is  taken  from  him 
and  vested  in  trustees ;  and  therefore  the  event 
that  the  shifting  clause  contemplated  has  not 
happened.  I  think  the  learned  judge  in  the 
court  below  was  right,  and  that  this  appeal 
should  be  dismissed  with  costs. 

Appeal  dismissed. 

Solicitors  for  the  appellant,  Tathams  and  Pym. 

Solicitors  for  the  respondents,  Russell   Cooke 
and  Co. 


Monday,  Dee.  18,  1893. 
(Before  Lindlet,  Smith,  and  Davet,  L.JJ.) 
Be  Mabtha  Baogs  (a  Person  lawfully  detained 

as  a  Lunatic),  (a) 
OBiaiNAL  application  to  the  lobds  justices 

8ITTIHQ  IN  LUNACY. 
LutMcy — Person  lawfully   detained  as  a  lunatie, 
though  not  so  found  by  inquisition  —  Perm 
appointed    to    exercise  powers  of   committee- 
Tenant  for  life — Settled  land — Exercise  of  poveer 
of  sale  —  Jurisdiction  —  Lunacy  Act   18S>0  (53 
Vict.  e.  61,  u.  116,  120.  128,  3il— Settled  Lmii 
Act  1882  (46  *  46  Vict.  c.  38),  ss.  3,  62. 
The  Court    has    no  jurisdiction    to   authorise  a 
person  who  has  been  appointed  to  exercise  ike 
powers  of  a  committee  of  the  estate  of  a  tenant 
for  life  of  settled  land  who  is  lawfully  detained 
as  a  lunatie,  though  not  so  found  by  inquisition, 
to  exercise  on  behalf  of  the  lunatic  the  power  cj 
sale  vested  in  the  lunatic  by  the  Settled  Land 
Act  1882.      The  lunatic  must  be  so   found  hy 
inquisition  before  such  an  order  can  be  m,ade. 
Mabtha  Baogs  was  a  person  "  lawfully  detained 
as  a  lunatic,  though  not  so  found  by  inquisition" 
within  sect.  116,  sub-sect.  1  (c)  of  the  Lunacy  Act 
1890.    Under  a  settlement  she  was  tenant  for  life 
with  remainder  to  her  children  of  property  which 
consisted  only  of  a  leasehold  house  in  bad  repair, 
which  it  was    impossible    to    let,   and    for   the 
ground  rent  of  which  the  landlord  was  threatening 
proceedings. 

The  trustees  of  the  settlement  were  dead.  The 
settlement  contained  a  power  to  appoint  new 
trustees,  but  no  power  of  sale. 

An  application  was  now  made  by  summons  for 
the  sanction  of  the  court  to  an  order  appointing 
the  lunatic's  son  to  exercise  the  powers  of  a  1 
committee  of  her  estate,  and  in  particular  the 
power  of  sale  vested  in  her  as  tenant  for  life  by 
the  Settled  Land  Act  1882.  The  summons  also 
asked  for  the  appointment  of  new  trustees,  and 
that  the  son  might  be  authorised  to  take  pro- 
ceedings to  have  them  appointed  trustees  for 
the  purposes  of  the  Settled  Land  Act  1882. 

Bissill  in  support  of  the  summons. — The  court 
has  jurisdiction  to  authorise  a  person  to  act  as 
committee,  and  to  exercise  the  powers  of  a  tenant 
for  life  of  settled  land  under  the  Settled  Land 
Act  1882,  and  to  sell  the  property.    Sect.  62  of 
the  Settled  Land  Act  1882  enables  a  committee 
to  sell  in  this  way,  and  the  court  can  authorise 
the  lunatic's  son  to  exercise  the  powers  of  tiie   .' 
committee  in  the  present  case.    The  Lunacy  Act   \ 
of  1890,  sect.  116,  enables  the  court  to  authorise 
some  person  to  exercise  powers  on  behalf  of  the   , 
lunatic.    |T)avet,  L.J. — That  section  refers  to   ] 
powers  under  the  Lunacy  Act  1890.    This  power  ■ 
is  under  the  Settled  Land  Act  18S2.]  By  sect.  120   ■ 
(a)   a  committee  may   sell,   or   (6)   exercise  any 

Sowers  vested  in  the  lunatic  for  his  own  benefit 
'hat  is  not  confined  to  powers  under  the  Act 
Here  the  proposed  sale  is  clearly  for  the  benefit  of 
the  lunatic.  Further,  under  the  Settled  Land 
Act  18H2,  s.  63,  a  tenant  for  life  is  to  a  certun 
extent  a  trastee,  and  by  sect.  128  of  the  Lunacy 
Act  1890  the  committee  may  exercise  powers 
enjoyed  by  the  lunatic  as  trustee.  [Davet, 
L.J. — That  means  a  trustee  in  the  pi-oper  sense 
of  the  term.]    It  includes  every  kind  of  trust: 

(a)  Baponed  bf  £.  A.  ScaAicHLET,  Eaq.,  i»r:lsi«r4t-L««. 
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see  sect.  311,  the  definition  clause,  of  the  Lonacy 
Act  1890.) 

LiNDLET,  L.J. — This  is  one  of  those  cases 
Thich  are  not  provided  for  by  statute.  We 
are  asked  to  exercise  the  powers  conferred  by 
sect.  116  of  the  Lunacy  Act  1890,  by  appointing 
the  lunatic's  son  to  exercise  the  powers  of  a  com- 
mittee of  the  alleged  lunatic's  estate,  akd  to 
authorise  him  to  get  new  trustees  appointed  for 
tie  purposes  of  the  Settled  Land  Act  1882,  and  to 
sell  the  property  under  that  Act  as  committee  of 
the  estate  of  the  tenant  for  life.  Here  the  tenant 
for  life  is  a  person  lawfully  detained  as  a  lunatic, 
though  not  so  found  by  inquisition,  so  she  is  not 
a  "lunatic  "  within  the  meaning  of  sect.  62  of  the 
Settled  Land  Act  1882,  which  is  expressly  limited 
to  lanatics  so  found,  and  she  is  obviously  not  by 
Tirtneof  sect.  53  of  the  Settled  Land  Act  1882. 
It  is  suggested  that,  as  tenant  for  life,  she  is 
i  tmrtee  within  sect.  53.  A  tenant  for  life  has, 
mder  the  Settled  Land  Act,  certain  powers,  and 
is  made  responsible  for  the  exercise  of  those 
powers.  If  he  does  anything  improperly  he  is  to 
oe  deemed  to  be  in  the  position  and  to  have  the 
duties  and  liabilities  of  a  trustee,  but  that  does 
not  make  him  a  trustee  within  sect.  128  of  the 
Lunacy  Act  1890.  There  is  nothing  then  in  the 
Settled  Land  Act  1882  which  authorises  us  to 
make  this  order.  Btit  we  are  asked  to  do  it  imder 
the  Lmiacy  Act  1890,  by  virtue  of  the  combined 
operation  of  sects.  116,  120,  and  128.  In  my 
opinion,  neither  of  those  sections  enables  ns  to  do 
so.  Sect.  120  looks  most  in  point,  but  it  does  not 
meet  this  case.  The  truth  is,  that  the  court  has 
at  present  no  power  to  do  what  is  asked  in  this 
rase.  The  lady  must  be  found  a  lunatic  by  inqoi- 
ation,  and  then  it  can  be  done. 

Smith  and  Davet,  L.JJ.  concurred. 

Solicitor :  C.  Etherington. 


Monday,  May  28. 
(Before  Lindlet,  Lopes,  and  Davet,  L.JJ.) 
Be  X.  (a  Person  through  mental  infirmity  in- 
capable of  managing  his  affairs),  (a) 

OBIOINAL  APPLICATION  TO  THE    LOBD8  JUSTICES 

SITTING  IN  LUNACY. 
Lunacy  —  Settlement  —  Tenant  for  life  —  Person 
incapable  of  managing  his  affairs  —  Person 
appointed  to  exercise  powers  of  emnmittee — 
FoKer  of  sale — Jurisdiction — Lunacy  Act  1890 
(53  Viet.  e.  5),  s.  116,  sttb-seet.  1  {d),  sub-sect.  2  ; 
sect.  120  (a)  (Z) ;  s.  128. 
i  lettlement  made  in  1858  contained  a  power  for 
the  then  tenant  for  life  to  sell  the  settled  estates 
with  the  consent  of  the  trustees.  The  present 
tenant  for  life  having  through  mental  infirmity 
become  incapable  of  managing  his  affairs,  his  son 
had  been  appointed  to  exercise  certain  powers  on 
his  behalf.  The  son  applied  for  an  order  authO' 
rising  him  to  exercise  the  power  of  scUe. 
HfW,  that  the  Court  had  jurisdiction  to  maie  the 

order. 
Be  Martha  Baggs  (ante,  p.  138)  distinguished. 
Bt  a  settlement  dated  the  10th  Aug.  1858,  certain 
***!  estates  were  resettled.    The  settlement  con- 
Wned  a  power  for  the  then  tenant  for  life  during 

(<)  Beported  by  E.  A.  Scratcblet,  Eaq.,  BarrlBtei^at-Lsw 


his  life  with  the  consent  in  writing  of  the  trustees 
therein  named,  or  the  snrrivor  of  them,  his 
executors  or  administrators,  and  after  the  decease 
of  the  first  tenant  for  life  for  his  eldest  son  and 
other  successive  tenants  for  life,  when  in  actual 
possession  of  or  entitled  to  the  receipt  of  the 
rents  and  profits  of  the  settled  property  with  the 
like  consent,  to  sell  or  exchange  for  other  here- 
ditaments all  or  any  of  the  settled  property  by 
public  auction  or  piivate  contract,  and  the 
trustees  were  to  receive  the  purchase  money. 

The  first  two  tenants  for  life  died,  and  in  1885 
X.  became  tenant  for  life  in  possession  under  the 
settlement. 

In  1886  he  and  his  eldest  son  executed  a 
resettlement  of  the  property,  but  this  did  not 
affect  the  tenancy  for  life  of  X.  under  the  settle- 
ment of  1858. 

X.  having  become,  "  through  mental  infirmity 
arising  from  disease,  incapable  of  managing  his 
affairs"  within  sect.  16,  sub-sect.  1  (d)  of  the 
Lunacy  Act  1890,  an  order  was  made  on  the 
15th  July  1891  by  Lord  Halsbury,  L.C.,  autho- 
rising the  eldest  son  of  X.  to  manage  the  settled 
property  and  to  exercise  on  his  behalf,  amongst 
other  powers,  the  powers  vested  in  hioi  by  statute 
or  under  the  settlement  of  granting  such  building, 
agricultural,  and  mining  leases  of  the  settled 
property  as  the  master  in  lunacy  should  approve. 

Owing  to  changes  in  the  character  of  the 
neighbourhood  in  which  the  settled  property  was 
situated  it  had  been  desired  for  some  years  to  sell 
the  park  and  mansion-house. 

An  application  was  accordingly  made  by 
summons  for  an  order  authorising  the  eldest  son 
of  X.  to  exercise  on  behalf  of  his  father  the  power 
of  sale  conferred  by  the  settlement. 

A  statement  of  facts  had  been  prepared,  in 
which  it  was  eiToneously  alleged  (in  paragraph  6) 
that  the  power  of  sale  in  the  settlement  of  1858 
did  not  include  the  mansion-house. 

The  proposed  sale  had  been  sanctioned  by  the 
master  in  mnacy  subject  to  the  determination  of 
the  point  involved  in  this  application. 

Cozens-Hardy,  Q.C.  and  Ingle  Joyce  in  support 
of  the  summons. — The  applicant  seeks  to  exercise 
the  power  of  sale  contained  in  the  settlement  of 
1868,  upon  which  there  is  no  restriction.  There- 
fore it  includes  power  to  sell  the  mansion-house. 
The  case  of  Be  Martha  Baggs  {ubi  sup.)  need  not 
embarrass  the  court,  the  application  there  being  for 
authority  to  exercise  the  statutory  power  of  sale 

fiven  to  tenants  for  life  by  the  Settled  Land  Act 
882.  Sects.  116  to  130  of  the  Lunacy  Act  1890 
apply  both  to  lunatics  so  found  and  to  persons 
through  mental  infirmity  incapable  of  managing 
their  affairs.  The  applicant  is  in  the  xK>sition  of  a 
committee.  Sect.  120,  sub-secte.  (a)  {I)  enables  the 
court  to  authorise  him  to  sell  X.'s  property  or 
exercise  any  power  vebted  in  X.  for  his  own  benefit. 
The  power  of  sale  is  a  power  for  X.'s  own  benefit, 
and  the  master  in  lunacy  has  so  found,  and  he 
has  approved  the  sale,  subject  to  the  determina- 
tion of  the  point  involved  in  this  application. 
Sect.  128  gives  the  necessary  authority  where  the 
power  is  vested  in  a  lunatic  as  trustee.  Sect.  137 
of  the  Lunacy  Regulation  Act  1853  (16  &  17  Vict, 
c.  70),  contains  practically  the  same  provision.  It 
has  been  held  that,  under  that  section,  the  court 
has  jurisdiction  to  authorise  the  committee  of  a 
lunatic  to  consent  on  his  behalf  to  the  exercise  of 
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a  power  of  advancement  conferred  by  a  marriage 
settlement  on  tbe  tnuteee  : 

Se  Sevill,  54  L.  T.  Bep.  290 ;  31  Ch.  Dir.  161. 
New  trustees  were  appointed  in 

Re  Blaie,  (1881)  W.  N.  1 ; 

Bs  Bowmer,  28  L.  3.  618,  Cb. 

C.  T.  Mitchell  for  the  surviving  trustee  of  the 
settlement  of  1858. — There  can  be  no  objection  to 
the  sale,  which  will  be  very  beneficial  to  all 
concerned.  But  I  would  point  out  that  in  Be 
Martha  Bagg»  (libi  aup.)  the  court  considered 
these  sections  of  the  Lunacy  Act  1890  and  decided 
that  a  power  of  sale  was  not  within  sects.  120  or 
128.  fDAVEY,  L.J. — This  case  is  not  affected 
by  Be  Martha  JBaggs  {uhi  tup.),  which  was  decided 
exclusively  on  the  fact  that  the  statutory  power 
under  the  Settled  Land  Act  1882  is  confined  to  the 
case  of  the  committee  of  a  person  of  unsound  mind 
80  found  by  inquisition.] 

LiMDLEY,  L.J. — I  think,  now  that  we  under- 
stand this  matter,  that  there  is  no  difficulty  at  all 
in  seeing  that  the  court  has  power  to  authorise  the 
applicant,  who  has  been  appointed  to  take  care  of 
the  supposed  lunatic  in  this  case,  to  exercise  the 
power  of  sale.  What  difficulty  there  is  has 
arisen  from  a  misstatement  in  paragraph  5  of  the 
statement  of  facts,  and  that  statement  of 
iaots  had  better  be  amended.  Otherwise  the 
order  will  be  apparently  wrong.  It  can  be 
amended  by  putting  that  mistake  right,  and  then 
it  appears  that  we  are  not  asked  to  i-un  counter 
to  Re  Martha  Baggs  {uhi  sup.),  nor  to  run  counter 
to  the  Settled  Land  Act  18^2,  or  anything  of  the 
kind;  but  rather  to  apply  sects.  120  and  128  to  a 
power  contained  in  the  settlement  authorising  the 
tenant  for  life  to  concur  in  a  power  of  selling 
(inter  alia)  the  mansion-house.  All  difficulties  are 
at  an  end  if  that  is  understood.  The  statement 
of  facts  should  be  amended,  because  this  case  may 
be  cited  as  an  authority  for  what  has  never  been 
really  contended.  Paragraph  5  in  the  statement 
or  facts  had  better  be  struck  out  altogether. 

Lopes,  L.J. — We  clearly  cannot  accede  to  this 
application  under  the  Settled  Land  Act  1882.  The 
power  there  given  is  confined  to  a  person  of 
unsound  mind  so  foimd  by  inquisition.  The 
person  in  this  case  is  not  so  found,  but  I  am 
entirely  of  opinion,  beyond  all  question,  that 
sects.  120  and  128  of  the  Lunacy  Act  1890, 
together  with  the  powers  contained  in  the  settle- 
ment, enable  that  to  be  done  which  is  desired  in 
this  case. 

Davey,  L.J. — I  agree.    I  have  nothing  to  add. 

Solicitors  for  all  parties,  Grover,  Mumphreyt, 
and  Son. 


June  19  and  21. 

(Before  Lindley,  Suith,  and  Davey,  L.JJ.) 

Guild  and  Co.  v.  Conead.  (a) 

APPEAL  FROM  THE  ^UEEN'S  BENCH  DIVISION. 

(hiarantee  or  indemnity — Verbal  promise  — 
Promise  to  indemnify  against  liability  generally 
— Promise  to  answer  for  the  d«bt  of  another — 
Statute  of  Frauds  (29  Car.  2,  c.  3},  «.  4 

f«  March  1888  the  defendant's  son  became  a 
partner  in  a  firm  of  C,  W.,  and  Co.     In  June 

la\  Brported  by  E.  A.  SCDATCBLEY,  Esq.,  BarrUur-at-Law- 


1888  the  defendant  gave  the  plaintiff  a  lortUex 
guarantee  for  50002.  in  consideration  of  tlu 
plaintiJTt  allowing  C.,  W.,  and  Co.  to  draw 
ttpon  him.  C.,  W.,  and  Co.  gradually  inereaied 
their  overdraft  until  March  1891,  ii>A«n,  accord- 
ing to  the  plaintiff,  he  met  the  defendant,  v)\o 
thin  verbally  agreed  to  increase  his  guarantet 
to  6000!.  on  condition  that  the  plaintiff  should 
give  credit  to  C,  W.,  and  Co.  up  to  10,(K)0!. 
in  Dee.  1891  the  plaintiff  declined  to  go  on 
taking  up  the  bills  of  C,  W.,  and  Co.,  at  tfietr 
overdraft  exceeded  40002.  The  defendant  then- 
upon,  at  an  interview  unth  the  plaintiff  in  Dec. 

1891,  verbally  undertook  to  provide  funds  to 
meet  a  batch  of  biUs  of  C,  W.,  and  Co.  for 
59502.  which  were  then  falling  due  ;  and  in  Jan. 

1892,  at  another  interview  unth  the  plaintiff,  tht 
defendant  undertook  in  the  same  way  to  provide 
funds  to  meet  another  batch  of  bills  for  5280L 
which  were  then  falling  due.  Mathew,  J.  decided 
that  the  extension  by  10002.  of  the  guarantee  of 
March  1891  ought,  as  required  by  the  Statute  of 
Frauds,  to  have  been  in  viriting,  and  that,  <u  li 
was  not,  the  plaintiff  could  not  recover  that 
10002.  But  he  decided  that  the  undertakingt  of 
Dee.  1891  and  Jan.  1892  were  not  guaranteet. 
and  were  not,  therefore,  within  the  requirement 
of  the  Statute  of  Frauds,  and  that  the  plaintif 
was  entitled  to  recover  upon  them.  Conse- 
quently judgment  was  given  for  the  plaintiff  for 
aU  the  sum.s  in  question  except  the  10002.  The 
defendant  applied  for  judgm.ent  or  a  new  trial 
of  the  action. 

Held,  that  the  true  result  of  the  interviews  wot, 
that  the  defendant  promised  that,  if  the  plaintiff 
would  accept  the  bills  of  C,  W.,  and  Co.,  he 
would  take  care  that  they  should  he  met;  that 
the  plaintiff  accepted  the  bills  on  the  faith  of 
that  promise ;  and  that,  therefore,  this  was  a 
promite  to  indemnify  and  not  a  guarantee,  and 
came  within  the  principle  of  Thomas  v.  Cook 
(8  B.  &  C.  728). 

Decision  of  Mathew,  J.  affirmed. 

The  plaintiff  in  this  action  was  William  Binney, 
who  traded  as  William  Guild  and  Go. 

The  defendant  Julius  Conrad  was  a  partner  in 
the  firm  of  Hermann,  Conrad,  and  Co.,  the  other 
partner  being  Benjamin  Conrad. 

In  March  1888  the  defendant's  son  J.  W. 
Conrad  became  a  partner  in  a  firm  of  Gonnd, 
Wakefield,  and  Co.,  in  Demerara. 

By  his  statement  of  claim  the  plaintiff  alleged 
that,  by  a  letter,  dated  the  27th  June  1888,  the 
defendant  agreed  that,  if  the  plaintiff  would  give 
Conrad,  Wakefield,  and  Co.  a  drawing  credit  on 
the  plaintiff's  firm  to  the  extent  of  50002.,  the 
defendant  would  indemnify  the  plaintiff  to  the 
extent  of  50002.  in  respect  of  any  liabilities 
incurred  by  the  plaintiff  to  third  parties  on  bills 
accepted  by  him  under  such  di-awing  credit;  and 
that  by  an  agreement  made  orally  between  the 
plaintiff  and  the  defendant  on  or  about  the  23rd 
April  1891  the  defendant  agreed  that,  in  considera- 
tion of  the  plaintiff  increasing  the  said  drawing 
credit  on  his  said  firm  in  favour  of  Conrad, 
Wakefield,  and  Co.,  beyond  the  said  sum  of  50002. 
up  to  10,0002.,  the  defendant  would  indemnify  the 
plaintiff  to  the  extent  of  such  increase  in  respect 
of  any  liabilities  incurred  by  the  plaintiff  to  third 
parties  ou  bills  accepted  by  him  under  such 
mcr^as^d  drawing  credit, 
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The  plaintiff  also  alle^d  that,  by  a  further 
agreement  made  orally  between  the  plaintiff  and 
the  defendant  at  an  interview  on  or  about  the 
Slat  Dec.  1891,  the  defendant  agreed  that,  if  the 
plaintiff  would  accept  certain  bills  of  exnhan};^ 
then  drawn  upon  him  by  Coniad,  Wakefield,  and 
Co.  to  the  extent  of  5950Z.  beyond  their  said 
dnwiag  credit,  the  defendant  would  indemnify 
the  plaintiff  to  the  extent  of  any  liabilities 
incarred  by  the  plaintiff  to  third  parties  in  conse- 
qnenoe  of  the  acceptance  of  such  bills  at  the 
defendant's  request ;  and  that  by  a  farther  i^ree- 
ment  made  orally  between  the  plaintiff  and  the 
defendant  at  another  interview  on  or  about  the 
14th  or  15th  Jan.  1891,  the  defendant  agreed  that, 
'd  the  plaintiff  would  accept  certain  bills  of 
exchange  then  drawn  upon  him  by  Conrad,  Wake- 
field, and  Co.  in  excess  of  their  drawing  credit  to 
the  extent  of  5280Z.  the  defendant  would  indem- 
sitj  the  plmntiff  to  the  extent  of  any  liabilities 
incurred  by  the  plaintiff  to  third  parties  in  conse- 
quence of  the  acceptance  of  such  biUs  at  the 
defendant's  request  or  any  other  bills  drawn  by 
Couad,  Wakeiield,  and  Co.,  accepted  by  the 
plaintiff  in  excess  of  their  drawing  credit,  and 
iroold  further  procure  that  the  proceeds  of  certain 
cuBoes  of  breadstuffs  and  rice  purchased  there 
)ij  ConrAd.  Wakefield,  and  Co.  for  resale  should 
be  appropriated  to  the  discharge  of  their  indebted- 
nesB  to  the  plaintiff  and  of  any  liabilities  to  third 
parties  incurred  by  the  plaintiff  at  the  defendant's 
leanest 

The  plaintiff  further  alleged  that  he,  relying  on 
nch  promises,  accepted  certain  bills  drawn  on 
Um  by  Conrad,  Wakefield,  and  Co.,  and  inouned 
bbihties  to  third  parties  thereon ;  that  Conrad, 
Wakefield,  and  Co.  did  not  provide  funds  to  meet 
mh  bills  at  maturity ;  that  he,  tiie  plaintiff,  had 
in  oonsequence  become  liable  to  pay  to  third 
partieg  certain  sums  for  which  Com-Eid,  Wakefield, 
ud  Co.  had  only  partly  provided ;  and  that  the 
defendant  had  not  provided  all  or  any  part  of 
Mch  «nm,  nor  had  the  proceeds  of  the  cargoes  of 
liteadataffs  and  rice  been  appropriated  to  tne  dis- 
diarge  of  such  liabilities. 

T&  phuntiff  accordingly  brought  this  action  to 
recover  17,230?.,  viz.,  5000J.  under  the  written 
guarantee  of  June  1888 ;  lOOOZ.  under  the  increased 
guarantee  of  March  1891 ;  59502.  under  the  verbal 
undertaking  of  Dec.  1891 ;  and  5280Z.  under  the 
Terbal  undertaking  of  Jan.  1892. 

At  the  trial  of  the  action,  on  the  3rd  May  1894, 
Wore  Mathew,  J.  and  a  special  jury  in  Middle- 
•ei,  there  was  a  direct  conflict  of  evidence  between 
the  plaintiff  and  the  defendant  as  to  what  took 
place  at  the  two  interviews  in  Dee.  1891  and  Jan. 
1892  respectively,  the  defendant  denying  that  he 
gareany  promise  whatever  to  the  plaintiff  eiUier 
of  gnarantee  or  indemnity. 

The  jury  having  intimated  that  they  believed 
the  plaintiff,  the  judge  put  the  following  questions 
to  them:  (1)  Was  the  5000Z.  guarantee  extended 
m  March  1891  to  6000Z?  (2)  Did  the  defendant 
tmdertake  to  provide  funds  to  meet  the  5950Z.  in 
Dec.  1891?  (3)  Did  the  defendant  undertake  to 
proTide  funds  to  meet  the  5280Z.  in  Jan.  1892  ? 

The  jury  answered  all  these  questions  in  the 
™nnatiTe,  and  the  parties  then  agreed  that  the 
jnry  ahoold  be  discharged,  and  that  the  remaining 
^nertiong  in  the  case  should  be  dealt  with  by  the 
judge  on  further  consideration. 
An  argument  was  subsequently  heard  upon  the 


IKiints  of  law  arising,  and  on  the  7th  May  1894 
the  following  considered  judgment  was  delivered 
by 

Mathew,  J. — As  to  the  lOOOJ.  I  have  already 
intimated  that  it  seems  to  me  that  the  attempt  to 
increase  the  guarantee  verbally  must  fail.  I  refer 
to  the  attempt  to  substitute  one  figure  for  another 
in  the  original  document,  which  appears  to  me  to 
be  a  document  purely  of  guarantee,  and  a  docu- 
ment that  bound  the  promiser,  the  defendant,  to 
be  responsible  for  the  default  of  the  Demeiura 
firm.  As  to  that  it  is  not  necessary  to  say  more. 
Then  a  very  important  question  arises  as  to  the 
two  batches  of  bills.  In  dealing  with  that  ques- 
tion, in  the  first  place  I  must  point  out  that  the 
learned  counsel  on  each  side  very  properly  agi-eed 
that  those  questions  should  be  submitted  to  the 
jury  which  the  jury  could  easily  deal  with ;  and 
they  further  agreed  that,  in  the  course  of  any  sub- 
sequent argument  on  the  legal  liability,  if  any 
rsstion  of  fact  should  be  discovered  which  the 
dings  of  the  jury  did  not  cover,  1  or  the  court 
should  dispose  of  those  questions  of  fact.  I  say 
at  once  that  I  give  credit  to  the  statement  of  the 
plaintiff  here  as  against  the  statement  of  the 
defendant,  and  I  have  to  look  at  this  transaction 
as  it  is  disclosed  upon  his  evidence  and  the  docu- 
ments in  the  case.  It  is  a  simple  mercantile  re- 
lation, and  one  that  is  established  by  the  original 
contract  between  the  firm  in  Demerara  and  the 
plaintiff's  firm.  The  plaintiff  was  to  open  a  credit 
with  the  Demerara  firm  to  a  certain  amoimt. 
He  undertook  to  accept  bills  for  the  Demerara 
firm  upon  the  understanding  that  he  should 
have  cover  supplied  before  the  bills  became  pay- 
able. In  the  ordinary  course,  the  bills  being 
ninety  days'  bills,  would  be  discounted  abroad, 
and  in  that  way  the  Demerara  firm  were  put  in 
cash.  The  bills  would  come  forward  here  through 
the  bankers  or  their  agents  to  be  presented  for 
acceptance,  and  the  question  for  the  person  who 
opened  the  credit  was  whether  the  bUls  should  be 
accepted  or  not.  That  is  a  very  oi-dinary  condi- 
tion of  affairs,  and  the  firm  here  thought  it 
prudent  to  obtain  the  guarantee  of  the  defendant 
before  the  credit  was  opened,  and  in  the  end  the 
guai-antee  stood  as  a  guarantee  for  50002.  upon  the 
terms  of  the  letter,  which  has  been  read,  of  the  27th 
June  1888.  The  transaction  went  on  for  some  time 
smoothly  enough.  The  Demerara  firm  drew  upon 
the  London  firm,  the  plaintiff's  firm,  and  remit- 
tances were  made  before  the  bills  became  due  to 
enable  the  acceptors  to  meet  their  acceptances. 
After  a  time  there  were  irregularities,  and 
the  credit  which  was  originally  contemplated 
and  fixed  by  the  documents  was  exceeded.  I 
have  not  the  smallest  doubt  that  the  defendant 
knew  perfectly  well  that  the  ci-edit  was  being 
exceeded;  but  whether  he  did  or  did  not  appears 
to  me  immaterial,  because  there  was  no  limit  as 
between  the  defendant's  firm  and  the  plaintiff's 
firm  as  to  the  extent  of  the  guarantee  upon  the 
face  of  the  guarantee.  Towards  the  end  of  the 
year  1891  the  credit  had  been  largely  increased, 
and  the  conduct  of  the  defendant  shows  that  he 
knew  that  perfectly  well.  The  first  batch  of  bills 
came  forward,  which  would  have  largely  increased 
the  amount  of  the  credit  of  the  Demerai-a  firm. 
The  plaintiff  naturally  refused  to  accept  them, 
and  placed  himself  in  communication  with  the 
defendant,  whose  extensive  interest  in  the 
Demerara  fiiTu  it  is  only  just  necessary  to  glance 
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at.  Now,  what  took  place  upon  that  interriew? 
The  bills  had  come  forward  or  were  coining 
forward.  They  would  be  in  the  hands  of  the 
bankers  here,  and  be  tendered  for  acceptance 
speedily,  or  ther  had  actually  arriTed — it  does 
not  matter  which.  It  was  for  the  plaintiff  to  s^ 
whether  or  not  the  bills  should  be  accepted.  B!e 
had  no  cover ;  he  had  little  anticipation  that  cover 
would  be  forthcoming  if  he  did,  and  he  placed 
himself  in  communication  with  the  defendant  and 
a  Mr.  Wakefield,  who  was  one  of  the  Demerara 
firm  and  one  of  the  drawers  of  the  bills,  the  bills 
being  drawn  under  his  power  of  attorney  left  with 
another,  Conrad,  or  witn  a  clerk  called  STmonds, 
at  Demerara.  At  that  interview  an  explanation 
was  offered  which  I  am  willing  to  believe  the 
defendant  thought  was  a  proper  explanation  of 
this  extensive  overdraft,  and  the  explanation  was 
this,  an  explanation  in  which  Wakefield,  who, 
above  all,  ought  to  know,  concurred :  "  The  firm 
abroad  have  had  to  make  extensive  purchases 
there  for  breadstuffs  and  other  property,  repre- 
senting the  amount  of  those  purchases  to  pay  for 
the  breadstuffs.  They  have  had  to  discount 
drafts,  and  these  drafts  will  be  paid  if  time  is 
given  to  realise  these  breadstuffs."  The  plaintiff 
was  not  satisfied,  and  he  might  very  well  hesitate  to 
accept  an  explanation  of  that  sort ;  but  that  he  had 
the  assurance  from  the  defendant  and  Wakefield 
I  am  perfectly  certain.  It  was  not  suspected  at 
that  tmie  that  there  was  any  irregularity,  and  the 
bills  ought  to  be  represented  by  property  in 
Demerara,  and  finally  ne  is  told :  "  If  you  accept 
those  bills,  and  make  yourself  i-esponsible  to  the 
banker  who  now  holds  the  bills,  funds  shall  be 
forthcoming,  and  I  will  find  them,  and  to  make 
assurance  doubly  sure  I  will  go  out  myself  " — 
says  the  defendajat — "  to  Demerai-a,  and  will  see 
that  all  those  goods  are  realised,  and  as  there 
must  be  a  renewal  to  give  time  for  the  realisation 
of  the  goods,  if  yon  accept  you  shall  be  placed  in 
funds  to  -meet  the  acceptances."  Upon  two 
occasions  the  same  process  was  repeated  practi- 
cally, and  the  second  batch  of  bills  came  forward, 
and  on  these  assurances  the  plaintiff  accepted. 
Now,  it  is  said  that  he  described  the  trans- 
action himself  as  a  transaction  of  guarantee.  I 
am  not  in  the  least  disturbed  by  the  use  of 
that  phrase.  What  was  meant  was,  that  if  he 
accepted  them  he  shonld  be  placed  in  funds.  The 
jury  have  accepted  that  as  the  result  of  the 
transaction,  and  that  was  the  meaning  of  the 
parties.  On  the  faith  of  that  pi-omise,  that  he 
would  be  placed  in  funds  to  meet  those  bills  in 
the  hands  of  third  parties,  he  accepted  the 
renewals.  It  is  said  that  that  is  a  ''  pi-omise  to 
answer  for  the  debt,  default  or  miscaiTiage  of 
another  person."  I  say  not.  It  appears  to  me  to 
be  a  promise  to  pay  the  bankei-s  who  held  those 
bills  at  the  time  the  bills  became  due.  The 
Demerara  firm  was  out  of  any  arrangement  upon 
the  subject.  Whether  the  Demerai-a  firm  had 
means  or  would  have  means  is  entirely  a  supposi- 
tion at  that  time.  The  contracts  were  not  co- 
extensive, and  were  not  of  the  stime  chai-acter. 
And  it  was  not  u  contract  to  puy  if  the  fureigu 
firm  did  not  pay,  because  there  was  no  expecta- 
tion at  the  time  that  the  foreign  firm  would  be 
able  to  pay.  The  contract  was  to  find  funds  to 
enable  the  plaintiff  to  meet  those  acceptances. 
Now,  without  goingthrou^h  the  authorities  again, 
this  is  not  a  contract  within  the  Statute  of  Frauds. 


It  appears  to  me  to  be  illustrated,  first,  by  a  very 
early  case,  the  case  of  Castling  v.  Aubert  (2  East 
325),    by   the    well-known    case  of  Ecuhpocd  t. 
Kenytm  (11  Ad.  &  EIL  438),  by  the  equally  well- 
known  case  of  Thmnaa  v.  Cook  (8  B.  &  C.  728),  by 
the  case  of  Fitzgerald  v.  Dretsler  (7  C.  B.  N.  S. 
374),  and  the  case  of  Reader  v.  Kingham  (13  C.  B. 
N.  S.  344),  and  the  two  recent  cases  in  the  Chan- 
cery Division  which  have  been  referred  to,  namelj: 
the  case  before  Malins,  Y.C.  of  Wildes  v.  Dudtm 
(L.  Bep.  19  Eq.  198),  and  the  case  before  Chitty. 
J.  of  He  BoltorCt  Estate;  Morant  v.  BolUm  (8 
Times  L.  Rep.  668 ;  on  app.  (1892)  W.  N.  163). 
I  think  this  contract  was  not  within  the  Statute  of 
Frauds  under  the  circumstances,  and  that  tiie 
defendant  cannot  rely  on  that.    Then  as  to  the 
last  straw  that  is  caught  at,  the  suggestion  'ns 
made  that,  because  there  were  proceedings  in 
Demerara,    out  of  which  proof    might  possibly 
have  been  made  against  whatever  estate  of  the 
Demerara  firm  there  was  there,  this  action  could 
not  be  maintained,  I  must  say  I  see  no  authoiity 
whatever  for  that    proposition.      The  case  that 
has  been  referred  to  oy  Mr.  Beed  is  a  case  where 
an  English  court  considered    itself  entitied  to 
restrain,  or  to  treat  as  restrained,  proceedings  in 
a  foreign  bankruptcy.    The  general  principle  is. 
that  a  foreign  bankraptcy  does  not  get  rid  of  an 
English  debt,  and  I  see  nothing  here  to  indicate 
any  election  to  choose  one  form  or  the  other. 
The  proof  was  never  made,  and  the  proof  at  the 
time  it  was  put  forward  was  so  submitted,  with  a 
notice  that  action  was  being  brought  in  England 
in  respect  of  the  money    claimed.      For  these 
reasons  I  think  judgment  must  be  for  the  amomit 
for  which  the  jury  returned  their  verdict,  upon  an 
agreement  between  the  parties,  less  the  sum  of 
10002.— that  is  to  say,  16,230?. 

The  defendant  now  applied  for  judgment  or  a 
new  trial. 

Serhert  Beed,  Q.C.  and  /.  F.  P.  Baiolinson  for 
the  applicant. — We  say  that  there  was  no  evidence 
to  support  the  findings  of  the  jury,  and  we  set  up 
the  Statute  of  Frauds  in  respect  to  the  verbal 
contracts.  '  Except  as  to  the  farst  sum  of  50002. 
there  waa  no  contract  in  writing  between  the 
parties  within  the  requirement  of  sect.  4  of  the 
btatute  of  Frauds  as  to  guarantees.  The  plaintiff's 
contention  is,  that  the  contracts  were  contracts  of 
indemnity  and  not  of  guarantee,  and  that  is  the 
point  in  dispute  between  the  parties.  The  pro- 
mise which  the  defendant  made  to  the  plaintiff 
wes  conditional  upon  default  being  made  in  pay- 
ment by  Conrad,  Wakefield,  and  Co ,  who  were  to 
remain  primarily  liable,  and  that,  we  submit^  is  a 
g^iarantee  within  the  Statute  of  Frauds.  When 
the  promise  is  made,  there  must  be  some  person 
liable,  or  about  to  become  liable,  in  the  first 
instance  for  the  debt  or  default  guaranteed  : 

Mountftephen  v.  Lakmnan,  2S  L.  T.  Bep.  755  ;  30 
L.  T.  Bep.  437 ;  L.  Bap.  7  Q.  B.  196  ;  7  E.  *  I- 
App.  17. 
Here  there  was  another  person  to  become  liable 
in  the  fii-st  instance.  Conrad,  Wakefield,  and  Co. 
drew  the  billa,  and  the  plaintiff  accepted  for  their 
accommodation  and  at  their  request,  and  Conrad. 
Wakefield,  and  Co.  were  debited  with  the  bills. 
The  question  may  be,  "  to  whom  was  the  credit 
given  y 

Andereon  v.  Hayman,  1  H.  Bl.  120. 
If  credit  is  given  to  the  promiser  together  with 
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the  debtor  the  statnte  applies.  The  promise  must 
be  to  the  person  to  whom  another  is  or  is  to 
become  liable : 

Sasttcocd  T.  Kenyan,  11  A.  &.  E.  438. 
As  regards  the  authorities  relied  upon  bj  the 
kamed  jndf^e  in  the  court  below,  the  promise 
was  to  the  debtor,  not  to  the  creditor.  In  Castling 
T.  Aubert  (2  East,  325)  there  was  a  purchase  of  the 
plaintiff's  interest  in  the  policies,  a  promise  to 
pay  what  the  plaintiff  was  liable  to  pay  if  the 
plaintiff  would  furnish  him  with  the  means  of 
img  it.  In  Fitzgerald  v.  Dreesler  (7  C.  B.  N.  S. 
374)  there  was  not  an  absence  of  liability  except  by 
reason  of  the  express  promise.  In  Reader  v. 
Kingham,  (13  C  B.  N.  S.  344)  the  promise  was  to 
the  DailifF,  not  the  creditor.  That  case  does  not 
orermle  Green  v.  Creerwell  (10  A.  &  E.  463), 
which  is  still  good  law.  Wildea  v.  Dudlow  (L.  Rep. 
19  £q.  198)  has  no  application  to  the  present  case. 
They  referred  also  to 

Forl\  V.  Stanton,  1  Wins.  Saand.  211  («) ; 

Sutton  and  Co.  t.  Grey,  69  L.  T.  Bep.  354,673; 
(1894)  1  Q.  B.  285,  288. 

Rohton,  Q.C  {8crutton  with  him)  for  the 
leapondent. — The  contract  was  an  undertaking  by 
the  defendant,  in  consideration  of  the  plaintiff 
accepting  the  bills  in  question,  to  indemnify-  the 
plaintiff  in  any  event,  and  the  defendant  s  liaoility 
Ming  primary,  and  not  secondary,  the  Statute  of 
Frauds  does  not  apply.  The  case  is  governed  by 
the  principle  established  in  Thomax  r.  Cook  (8  B. 
&  C.  728).  That  case,  it  is  true,  was  not  followed 
in  Green  t.  CresaweU  (10  A.  &  E.  453),  but  Green 
V.  Cressieell  itself  was  overruled  by  Beader  y. 
Singham  (13  C.  B.  N.  S.  344),  where  Thomas  v. 
Cooii  {ubi  sup.)  was  approved,  as  also  it  was  in 
Sargreaves  v.  Parsons  (13  M.  &  W.  561,670).  He 
Rfenedalso  to 

ITtidw  V.  Dudlow,  L.  Bep.  19  £q.  198 : 
Re  Bolton's  Estate  ;  Jlorant  v.  Bolton,  8  Times  L. 
Bep.  668  ;  on  app.  (1892)  W.  N.  163. 
Herbert  Seed,  Q.C.  replied. 
LnrDLET,  L.J. — This  is  a  case  of  considerable 
difficulty,  and  one  that  is  very  near  the  line.    The 
question  is,  whether  the  promises  made  by  the 
defendant    to    the    plaintiff    were    contracts    of 
guarantee    or    indemnity,    xmder   circumstances 
which  I  will   shortly  allude  to.     [His    Lorship 
itated  the  facta  of  the  case,  and  continued :]    The 
difficulty   is   to   know    what  took  place  at  the 
iaterriews  in  Dec.  1891  and  Jan.  1892.    The  plain- 
tiff's version  is,  that  the  defendant  undertook  to 
indenuiify   him    against    the    bills    of    Conrad, 
Wakefield,  and  Co.,  which  were  then  about  to 
Iwoome  due.    The  defendant  says  that  he  refused 
to  do  anything  of  the  kind.    The  jury  found  on 
that  controversy  in  favour  of  the  plaintiff.    They 
found  that  the  defendant  promised  the  plaintiff  to 
find  funds  to  meet  the  two  batches  of  Dills  which 
were  then  falling  due.   Thereupon  it  was  arranged 
that  all  farther  questions  in  the  case  should  be 
left   to    the    learned    judge.    The    judge   then 
addraraed  his  mind  to  ibe  question  whether  that 
promise  ot  the  defendant's  was  in  such  a  shape 
fiat  the  Statute  of  Frauds  rendered  it  inoperative 
Because  it  was  not  in  writing,  or  whether  it  was  in 
Mch  a  shape  that  the  statute  did  not  apply.     The 
learned  judge  came  to  the  conclusion  that  the 
promiaewas  not  a  promise  to  pay  the  plaintiff  if 
we  foreign  firm  did  not  pay,  because  there  was 
•">  expectation  on  the  part  of  anybody  concerned 


that  the  foreign  firm  would  be  able  to  pay,  but 
was  a  promise  to  find  funds  to  enable  the  plaintiff 
to  meet  the  biUa.  Whether  the  jury  intended  to 
decide  that  question  or  not  was  doubtful,  but,  if 
not,  the  facts  were  left  to  the  judge,  and  he  so 
found.  It  was  said  that  the  plaintiff's  evidence 
did  not  amount  to  that,  and  that  the  contract  was 
conditional  ujwn  the  failure  of  the  foreign  firm  to 
meet  the  bills.  We  are  asked  to  differ  from  hinx 
on  that  finding  of  fact,  and  to  say  that  he  ought 
to  have  found  the  contrary.  That  is  a  point  of 
considerable  difficulty.  But,  although  the  evidence 
is  very  loose,  I  am  not  prepared  to  say  that  it 
does  not  bear  the  constioiction  which  the  learned 
judge  has  put  upon  it.  I  am  bound  to  say  that  I 
thiiuc  that  the  learned  judge  has  taken  the  true 
view.  I  am  inclined  to  thmk  that  the  true  result 
of  the  interviews  was,  that  the  defendant  did 
promise  that,  if  the  plaintiff  would  accept  the  bills 
of  the  foreign  firm,  ne  would  take  care  that  they 
should  be  met,  and  that  the  plaintiff  accepted  the 
bills  on  the  faith  of  that  promise.  If  that  is  the 
true  view  of  the  facts,  and  if  the  learned  judge 
was  right  in  his  conclusion  upon  them,  then  the 
authorities  show  that  the  statute  does  not  affect 
the  transactions.  The  case  is  not  distinguishable 
from  Thomas  v.  Cook  (8  B.  &  C.  728),  where  it  was 
held  that  a  promise  to  indemnify  was  not  within 
the  words  or  the  policy  of  the  Statute  of  Frauds. 
[His  Lordship  reiad  extracts  from  the  judgments 
of  Bayley,  J.  and  Parke,  B.  in  that  case,  and 
continued :]  But  it  is  said  that  Thomas  r.  Cook 
(ubi  sup.)  is  bad  law.  It  is  true  that  Thomas  v. 
Cook  (ubi  sup.)  was  not  followed  in  Green  v. 
CressweU  (10  A.  &  E.  463),  but  it  was  treated  as 
right  in  Hargreaves  v.  Parsons  (13  M.  &  W.  570) 
and  Reader  v.  Kingham  (13  C.  B.  N.  S.  344).  In 
my  opinion  Thomas  v.  Cook  (ubi  sup.)  and  the 
modem  cases  of  Wildes  v.  Dudlow  (19  Eq.  198) 
and  Re  Bolton ;  Morant  v.  Bolton  (8  Times  L.  Bep. 
668;  on  app.  (1892)  W.  N.  163),  which  were 
founded  upon  it,  were  rightly  decided.  The 
application  must  be  refiised  with  costs. 

Lopes,  L.J. — It  is  clear  law  that  a  promise  to 
become  liable  conditionally  on  the  principal  debtor 
making  default  is  a  guarantee  and  is  within  the 
statute,  and  must  be  in  writing.  On  the  other  hand, 
an  independent  promise  to  become  liable  in  any 
event  is  not  within  the  statute.  The  question  is, 
under  which  of  those  two  heads  is  the  present 
promise  to  be  placed.  I  cannot  disguise  the  fact 
that  the  question  is  a  difficult  one,  because  the 
evidence  is  capable  of  either  constraction.  But 
we  have  to  decide  that  the  learned  judge  was 
wrong  if  we  say  that  tins  promise  required  to 
be  in  wi-iting.  I  think  he  was  right.  If  that 
is  the  tme  meaning  to  be  placed  upon  the  evidence 
this  is  a  promise  to  indemnify,  and  then  the  case 
comes  within  the  principle  of  Thomas  v.  Cook 
(ubi  sup.).  It  is  said  that  the  case  of  Thomas  v. 
Cook  (ubi  sup.)  was  disapraoved  of  in  Green  v. 
CressweU  (ubi  tup.).  In  Wildes  v.  Budlow  (vhi 
sup.)  it  was  said :  [His  Lordship  read  extracts 
from  the  judgment  in  that  case,  and  continued  :] 
I  therefore  come  to  the  conclusion  that  the  leamed 
judge  in  the  court  below  was  right,  and  that  we 
ought  to  refuse  this  application  with  costs. 

Davet,  L.J.,  in  delivering  judgment  to  the 
same  effect,  said  that  he  agreed  that,  in  con- 
sidering whether  the  Statute  of  Frauds  applied, 
there   was   an   essential    difference   between   a 
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promise  to  pay  a  creditor  if  the  principal  debtor 
made  default  and  a  promise  to  indemnify  against 
a  liability  without  re^^ard  to  the  question  whether 
anybody  else  made  default  or  not.  His  Lordship 
added  that,  in  his  opinion,  the  case  of  Thomat  v. 
Cook  (ubi  tvp.)  was  rightly  decided. 

Application  refused. 

Solicitors  for  the  appellant,  Charles  A.  Bannister 
and  Reynolds. 

Solicitors  for  the  respondent,  Parker,  Oarrett, 
and  Parker. 


Wednesday,  July  4. 

(Before  Likdlet,  Lopes,  and  Dayet,  L.JJ.) 

Kennedy  v.  Thomas,  (a) 

APPEAL    FROM    THE    QUSEN'S   BENCH    DIVISION. 
Bill    of   exchange — Dishonour — Days   of  grace — 

BUU  of  Exchange  Act  1882  (45  <£■  46  Vict.  e.  61), 

M.  14. 19,  47. 
The  holder  of  a  dishonoured  bill  of  exchange  cannot 

commence  an  action  to  recover  the  amount  until 

after  the  expiration  of  the  third  day  of  grace. 
Wells  V.  Giles  (2  Qale,  209)  followed. 
Leftley  v.  Mills  (4  T.  B.  170)  considered. 
Decision  of  Cave,  J.  reversed. 
This  action  was  brought  to  recover  the  sum  of 
75/.,  the  amount  due  to  the  plaintiff  as  the  holder 
of  a  bill  of  exchange  for  that  amount,  dated  the 
Ittth  Oct.  1893,  drawn  upon  and  accepted  by  the 
defendant.    The    bill    was  made    payable  three 
months  after  date,  and  was  accepted  payable  at  a 
specified  bank.    The  19th  Jan.  1894  was  the  third 
of  the  days  of  grace.    The  bill  was  presented  for 
payment  on  the  afternoon  of  that  day  at  the  bank, 
and  payment  was  refused.    Later  on  the  same 
day  tlte  writ  in  the  action  was  issued. 

By  bis  defence  the  defendant  raised  {inter  alia) 
the  objection  that  the  action  had  been  commenced 
prematurely  before  the  expiration  of  the  three 
days  of  grace  allowed  by  sect.  14  of  the  Bills  of 
Exchange  Act  of  1882 ;  and  it  was  contended  that, 
the  acceptance  being  what  is  defined  by  sect.  19  as 
a  "  general  "  one,  pavment  might  hare  been  made 
elsewhere  than  at  the  bank,  and  that  the  defen- 
dant might  hare  paid  at  any  time  before  the 
expiration  of  the  last  day  of  grace,  and  that  con- 
8et)nentlr  no  cause  of  action  against  the  defen- 
dant had  arisen  when  the  writ  was  issued. 

By  sect.  14  of  the  Bills  of  Exchange  Act  1882: 

Whcr*  a  bill  ia  not  payabls  on  demand  the  day  on 
which  it  t»X\»  dne  ia  determined  aa  follows :  (1)  Three 
dftT*.  called  days  of  grmce,  are,  in  e-nrj  ease  where  the 
bill  itaelf  doea  not  otherwise  ptOTide.  added  to  the  time 
of  pajment  aa  fixed  by  the  hill,  and  the  bill  is  dne  and 
l>a.Table  on  the  laat  di^  of  ftao*. 

By  sect.  47 : 

(I-^  A  bill  is  dishononivd  by  nosi^ayment  (ii>  Trhen  it 
ia  dnlr  preeented  for  {tayment  and  payment  is  refased  or 
(Minot  be  obtained,  or  v^^  when  preeentment  ia  excnsed 
and  the  hill  is  orenlne  and  unpaid.  ^2.^  Subject  to  the 
proTisions  of  thia  Act.  when  a  bill  ia  diahonooied  by 
nonpayment  an  immediate  riftht  of  recourse  againat  the 
dia«»r  and  indorscTs  accmes  to  the  holder. 

At  the  trial  of  the  action  on  the  1st  Mar  1S!5>4 
Wfor^  Cave.  J-  sitting;  without  a  jury  in  iiiddle- 
«^i.  the  learned  judsre  overruled  the'  defendimi's 
ol>jev«tson  and  ir.»ve  jndvrment  for  the  plaintiff  for 

X.'  R»5>.<rt«<S  ty  E  .V  S.-irvsisv.  Es.; . Banim*t~*:-L.*<ir. 


272.  lOs.,  the  amount  which  he  had  paid  for  the 
bilL 
The  defendant  appealed. 

E.  B.  Calvert  (Lister  Dnim,mond  with  him)  tor 
the  appellant. — The  holder  of  a  dishonoured  InQ 
of  exchange  cannot  commence  an  action  to  re- 
cover the  amount  till  after  the  expiration  of  the 
third  day  of  grace : 

Wells  V.  ones,  2  dale,  209  ; 

Hartley  v.  Case,  1  C.  &.  P.  555 ;  4  B.  &  C.  339 ;  6 
B.  &  B.  505. 

[He  was  stopped  by  the  Court.] 

B.  A.  Germaine  for  the  respondent. — Eavins 
regard  to  the  provisions  of  sect.  47  of  the  Bills  of 
Exchange  Act  1882,  and  to  the  'opinion  expressed 
by  Buller,  J.  in  l0:ftley  v.  MiUs  (4  T.  R.  170,  at 
p.  174),  1  ask  the  court  to  hold  that  the  cause  of 
action  against  the  acceptor  of  a  dishonoured  bill 
of  exchange  accrues  before  the  expiration  of  the 
last  of  the  three  days  of  grace,  and  that,  there- 
fore, the  present  action  was  not  commenced  pre- 
maturely. Leftley  v.  Mills  {ubi  sup.)  was  discussed 
in  the  following  cases : 

Haynes  v.  Birks,  3  Boa.  &  Pnl.  599  ; 

Burbridge  t.  Manners,  3  Camp.  193. 

[Lopes,  L.J.  referred  to  Byles  on  Bills,  13th  edit 
p.  211 ;  14th  edit.  p.  299.)  It  is  noticeable  that 
Wells  V.  Giles  {ubi  sup.)  is  not  cited  in  Byles  on 
Bills. 

Lister  Drummond,  in  reply,  referred  to  the 
following  American  cases  as  supporting  the  rule 
established  by  WeUs  v.  CHles  {ubi  sup.)  -. 

Oabom  t.  ilonevre  and  Robinson,  3  Wendell,  170; 
Hopping  v.  Quin,  12  Wendell,  517. 

Lindlet,  L.J. — [His  Lordship  stated  the  facts 
of  the  case,  and  continued :]  There  is  no  doubt 
that,  upon  payment  of  the  bill  being  refused  by 
the  bajik,  the  plaintiff  had  an  immediate  right 
of  recourse  against  those  secondarily  liable, 
viz.,  the  drawer  and  indorsers.  But  the  ques- 
tion which  we  have  to  consider  is,  whether 
the  plaintiff  had  then  a  cause  of  action  against 
the  acceptor — whether  the  acceptor  could  be  sued 
upon  the  biU  before  the  expiration  of  the  last 
of  the  three  days  of  grace.  In  other  words, 
whether  the  acceptor  was  not  entitled  to  the  whole 
period  up  to  the  end  of  that  day  in  which  to  pay 
the  bill.  Primafaeie,  I  should  have  thought  it  plaia 
that,  according  to  ordinary  principles  of  law,  he 
was  so  entitled.  But  we  are  asked  to  hold  the 
contrary,  partly  upon  the  construction  of  the 
Bills  of  Exchange  Act  1882,  and  partly  in  defer- 
ence to  the  opinion  expressed  by  Buller,  J.  in 
Leftley  v.  Mats  (A  T.  Bep.  170,  at  p.  174).  When 
we  look  at  the  Act  we  see  that  it  does  not  go  to 
that  extent.  It  certainly  seems  a  little  paradoxical 
that  a  bill  of  exchange  shoold  be  treated  as  dis- 
hononred  for  one  purpose  and  not  for  another. 
Bat  it  is  clear  that,  when  payment  of  a  bill  is 
refused  upon  its  presentation  at  any  time  during 
the  day  on  which  it  falls  dne.  the  holder  has  an 
immediate  right  of  recourse  against  the  drawer 
and  the  indorsers.  He  can  at  once  give  notice  <^ 
dishononr  to  the  drawer  and  the  indorsers.  Bat 
he  is  not  entitled  to  commence  an  action  against 
those  parties  any  mor^  than  against  the  acceptor 
before  the  expiration  of  the  last  day  of  grace.  If 
I  we  were  to  hold  the  contrary  we  should  really  be 
I  cutting  down  the  days  of  grace.  It  is  true  that 
!  vx  Ltfilftf  X.  Mill*  ,uH  «Mp.   Buller.  J.  dissented 
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from  the  view  expressed  by  Lord  Kenyon,  C.J. 
Lord  Kenyon  thought  that,  in  the  case  of  a  bill  of 
exchange,  as  in  the  case  of  other  contracts,  if  a 
man  was  bound  to  pay  money  within  a  certain 
time, "  the  party  bound  had  till  the  last  moment 
of  the  day  to  deliver  himself  from  the  obligation 
hy  paying."  Buller,  J.  said  that  the  acceptor's 
undertaking  was  "  to  pay  the  bill  on  demand  on 
any  part  of  the  third  day  of  grace,"  and  that  the 
bill  was  "  payable  any  time  within  Jast  day  of  grace 
on  demand,  provided  that  demand  be  made  within 
reasonable  hours."  But  the  point  there  before 
the  court  was  not  the  right  of  the  holder 
to  bring  an  action  upon,  a  dishonoured  bill,  but  his 
right  to  protect  the  bill,  or  to  give  notice  of  dis- 
honour. And,  as  to  that,  the  view  expi-essed  by 
BaSer,  J.  was  clearly  accurate.  The  point  which 
ve  have  to  decide  is  not  a  new  one ;  it  was  actually 
decided  in  WellsY.  Giles  (2  Gale,  209),  though  that 
case  is  not  referred  to  in  By  les  on  Bills.  But  it  is  a 
clear  decision  that  an  action  upon  a  dishonoured  bill 
^nnot  be  commenced  upon  the  third  day  of  grace. 
The  same  thing  has  been  decided  in  America,  as 
is  shown  by  the  cases  which  have  been  cited  to 
US,  and  it  is  not  inconsistent  with  the  provisions 
of  the  Bills  of  Exchange  Act  1882.  Hartley  v. 
Case  (1  C.  &  P.  555)  is  rather  in  favour  of  this 
Tiew  than  against  it.  The  argument  addressed 
to  Qs  on  behalf  of  the  respondent  is  not,  as  it 
appears  to  me,  supported  by  any  English  autho- 
rity; and  there  is  the  direct  authority  of  Wells  v. 
Que*  (uW  »up.)  to  the  contrary,  which  is  in  accor- 
dance with  the  general  understanding  of  mer- 
chants. In  my  opinion,  judgment  must  be 
entered  for  the  defendant,  with  costs.  The  defence 
it  a  technical  one,  but  it  was  distinctly  raised  on 
the  pleadings. 

LoPBB,  L.J. — I  am  of  the  same  opinion. 
Sect  14  of  the  Act  says  that  a  bill  of  exchange  is 
'doe  and  payable  on  the  last  day  of  grace,"  and  I 
read  that  as  meaning  that  the  bill  is  due  and  pay- 
able at  the  end  of  the  last  day  of  grace,  and  that 
so  cause  of  action  by  the  holder  a^nst  the 
acceptor  exists  until  the  end  of  the  third  day  of 
gnce.  Presumably  the  object  is  to  give  the 
twceptor  the  oppoi-tunity  of  paying  the  bill  at  any 
time  dnring  the  three  days  of  grace.  If  he  has 
Botthe  whole  of  the  third  day  during  which  to 
meet  the  bill  I  cannot  see  how  he  gets  three  days 
(rf  grace.  That  was  evidently  the  view  of  Byles, 
J.,  for  he  says  in  his  work  on  Bills,  14th  edit.,  at 
p.  278 :  "  Three  days  of  grace  are  in  every  case 
(unless  otherwise  provided  in  the  bill  or  note) 
added  to  the  time  of  payment,  and  the  bill  or 
note  falls  due  on  the  last  of  these."  And,  again, 
at  p.  281 :  "  A  presentment  for  payment  before 
the  eviration  of  the  days  of  grace  is  premature, 
ud  will  not  enable  the  holder  to  charge  the  ante- 
cedent parties."  And  again,  at  p.  299:  "The 
acceptor  has  the  whole  of  that  day  (the  day  on 
which  the  bill  falls  due)  "  within  which  to  make 
payment ;  and,  though  he  should  in  the  course  of 
Oiat  day  refuse  payment,  which  refusal  entitles  the 
holder  to  give  notice  of  dishonour,  yet,  if  he  subse- 
qneutljjr  on  the  same  day  makes  payment,  the  pay- 
ment 18  good,  and  the  notice  of  dishonour  Ije- 
comes  of  no  avail."  In  my  opinion,  the  true  view 
IS  that  the  acceptor  is  entitled  to  the  full  benefit 
of  the  three  days  of  grape.  And,  notwithstanding 
we  able  argument  which  has  been  addressed  to 
M,  aad  the  cases  which  have  been  cited,  I  am  of 
opnuon  that  an  action  cannot  be  brought  against  I 


the  acceptor  until  after  the  expiration  of  the  last 
of  those  three  days.  The  appeal  ought  therefore' 
to  be  allowed,  and  with  costs. 

DAyET,  L.J. — I  am  of  the  same  opinion,  and  I 
should  add  nothing  but  for  the  fact  that  we  are 
differing  from  the  judgment  of  the  court  below. 
But  for  the  vei-y  able  argument  of  Mr.  Grermaine, 
and  for  the  fact  that  a  different  view  was  taken: 
by  the  learned  judge,  I  personally  should  not  have 
thought  the  point  an  arguable  one.    I  should  have 
thought  that  both  under  the  statute  and  under 
the  law  merchant,  which  is  part  of  the  common 
law,  when  three  days  of  grace  are  allowed  for  the 
payment  of  a  bill  of  exchange,  the  acceptor  has 
the  whole  of  the  last  day  in  which  to  pay  the  biU, 
subject  to  his  doing  so  within  reasonable  hours, 
and  that  he  cannot,  for  the  purpose  of  an  action 
being  brought  against  him  upon  the  bill,  be  said 
to  have  made  default  in  payment  until  the  end  of 
the  third  day  of  grace.    In  other  words,  no  right 
of  action  accrues  to  the  holder  of  the  bill  against 
the  acceptor  until  the  expiration  of  the  third  day 
of  grace.      Although  there  is  no  other  express 
decision  on  the  point,  there  is  Wells  v.  Giles  (2 
Gale,  209).    And  the  opinion  of  Byles,  J.  to  the 
same  effect  is  clearly  expressed  in  the  passage 
which  has  been  read  by  my  bi-other  Lopes.    We 
are  asked  to  take  a  different  view  by  reason  of 
some  of  the  words  of  the  Act  and  other  cases 
which  have  been  referred  to.    But  those  authori- 
ties do  not  seem  to  me  to  be  in  point.    They  are 
all    directed    to    the    point   whether   notace   of 
the  dishonour  of  a  bill  can  be  given  to  the  drawer 
and  indorsers  on  the  last  day  of  grace,  so  as  to 
entitle  the  holder  subsequently  to  recover  from 
them.    It  is  true  that  in  Leftley  v.  Mills  (4  T.  B. 
170,  at  p.  174),  Buller  J.  expressed  an  opinion 
different  from  that  of  Lord  Kenyon,  C.J. ;  out  the 
point  to  which  his  observations  were  directed  was 
whether  notice  of  dishonour  g^ven  upon  the  third 
day  of  grace  was  sufficient  to  charge  an  indorser 
of  the  bill.    The  same  point  arose  in  Haynes  v„ 
Birka  (3  Bos.  &  Pul.  6H9).     There  the  question 
was   whether   a   bill    having    become    due    on 
Saturday,  and  having  been  dishonoured,  notice  of 
dishonour  given  to  an  indorser  on  the  following 
Tuesday  was   sufficient  to   charge  him ;   and  in 
dealing  with  that  question  Lord  Alvanley,  C.J. 
referred  to  the  opinion  expressed  by  Buller,  J.  in 
Leftley  v.  MiUt  {nbi  sup.),  and  he  came  to  the 
conclusion  that  the  notice  was  sufficient  to  enable 
the  holder  to  have  recourse  to  the  indorser.    The^ 
case  bad  nothing  to  do  with  the  accruer  of  a  right 
of  action  upon  the  bill.     The  same  point  was 
dealt  with  in  Bwbridge  v.  Manners  (3  Camp.  193). 
In  Hartley   v.    Case   (1  C.  &  P.  655)    both  the 
judgmente  of  Abbott,  C.J.  (that  at  the  trial  and 
that  in  banc)  assume,  I  think,  that  the  acceptor 
has  the  whole  of  the  last  day  of  grace  in  which  to 
pay  the   bill,  although   nonpayment  upon  pre- 
sentation of  the  bill  at  any  time  on  the  last  day 
is  such  a  dishonour  as  entitles  the  holder  to  give 
notice  of  dishonour  to  the  drawer  and  indorsers. 
Those  I  think  were  all  the  cases  referred  to  by 
Mr.  Grermaine.    As  i-egards  sect.  47  of  the  Act,  I 
do  not  construe  it  as  Mr.  Germaine  does.    It  does 
not  say  that  on  the  presentment  and  dishonour  of 
the  bill  an  immediate  right  of  action  against  the 
drawer  and  indorsers  accrues  to  the  holder,  and 
I  do  not  think  that  that  is  the  meaning.    It  would 
be  very  anomalous  if  in  respect  of  the  same  bill  of 
exchange  righte  of  action  against  different  persons 
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"vrere  to  accrue  at  different  times.  In  my  opinion 
sect.  47  means  only  that  the  holder  of  the  bill  may 
immediately  upon  payment  being  refused  by  the 
acceptor  give  notice  to  the  drawer  and  the 
indoi-sers,  telling  them  that  he  shall  hold  them 
liable  upon  it.  But  they,  as  well  as  the  acceptor, 
still  have  the  whole  of  the  last  day  of  g^race  in 
which  to  pay  the  bill,  and  if  it  is  not  paid  before 
the  end  of  that  day  the  holder's  right  of  action 
against  them  becomes  complete  tt  is  for  the 
benefit  of  the  holder  that  he  should  be  able  to 
give  notice  of  dishonour  on  the  last  day  of  grace, 
because  by  so  doing  he  obtains  a  right  of  action 
against  the  drawer  and  the  indorsers  earlier  than 
he  otherwise  would.  I  agree  that  the  appeal 
should,  under  the  circumstances,  be  allowed,  with 
costs,  and  judgment  should  be  entered  for  the 
defendant.  ^^^^^  ^^^^^ 

Solicitor  for  the  appellant,  Frederick  C.  Sydney. 
Solicitor  for  the  respondent,  Edward  Kennedy. 


Monday,  July  9. 

(Before  the  Lobd  Ghancellob  (Herschell), 

LiNDLEY  and  Davey,  L.J J.j 

Be  McHenby  ;  McDermott  v.  Boyd,  (a) 

APPEAL  FBOM  THE  CHANCERY  DIVISION. 

Mortgage — Pou>er  of  sale — Bealiaation  of  teeurity 
— Contract — Statute  of  Limitations  (21  Jac.  1, 
c.  16), «.  3. 

In  1881  B.  advanced  to  M.  a  sum  which  was 
invested  in  securities,  which  were  handed  to  B., 
who  received  the  dividends  thereon.  Until  1890, 
when  the  securities  were  sold,  B.  had  sent  M.  an 
account  appropriating  3602.  dividends  received 
on  the  securities  towards  the  debt  due  to  him,  and 
to  this  M.  made  no  objection. 

Held,  by  North,  J.,  that  the  mere  sending  of  an 
account  by  the  creditor  to  the  debtor,  of  which  no 
notice  was  taken  by  the  debtor,  could  not  be 
regarded  as  an  acknowledgment  so  as  to  prevent 
the  debt  from  being  barred  by  the  Statute  of 
Limitations. 

In  1882  a  further  advance  was  made  by  B.  upon 
similar  terms,  but  with  an  express  agreem.ent  by 
M.  to  pay  any  deficiency  upon  realisation.  The 
securities  were  sold  in  1889. 

Held,  by  North,  J.,  that  B.'s  claim  to  the  deficiency 
was  not  statute-barred,  as  the  obligation  to  pay 
the  deficiency  which  might  arise  when  the  secu- 
rities were  realised  did  not  become  a  "  debt " 
until  the  sale  of  the  securities.     On  appeal : 

Held  (reversing  the  decision  of  North,  J.),  that  the 
contract  to  pay  any  deficiency  on  realising  the 
securities  was  not  a  separate  one,  and  did  tu>t 
give  rise  to  an  independent  cause  of  action  ;  and 
that,  therefore,  the  Statute  of  Limitations 
applied  to  the  whole  debt. 

In  Aug.  1881  Henry  J.  Barker  advanced  to 
James  McHenry  the  sum  of  45122.  lOs.,  which 
was  invested  in  the  purchase  of  SOOOi.  Western 
Extension  7  per  Cent.  Bonds  of  the  Atlantic  and 
Great  Western  Railway  Company. 

The  bonds  were  held  by  Barker  as  secnrity  for 
the  loan,  and  he  received  the  dividends  thereon 
until  the  bonds  were  sold  in  1890. 

Barker  had  sent  in  an  account  to  licHenry, 

(«)  Reported  by  E.  A.  ScRA.TCBLKy,  Eiq.,  BuTl«ter-at-L>w. 


appropriating  360!.  dividends  received  on  the 
bonds  towards  the  amoimt  dne  to  him,  and 
McHeniy  made  no  objection  to  that  appropria. 
tion. 

In  Aug.  1882  Barker  made  a  further  advance 
to  McHenry  for  the  purchase  of  13,500L  Western 
Extension  8  per  Cent.  Bonds  of  the  same  railway 
company. 

The  loan  was  made  for  a  period  of  three  months. 
On  the  occasion  of  the  loan  being  made,  McHeniy 
addressed  the  following  document  to  Barker, 
dated  the  25th  Aug.  1882  : 

In  consideration  of  joar  advuicinj^  to  me  the  Bum  of 
13,3651.,  at  the  rate  of  61  per  oent.  per  annum,  repay- 
able with  intereit  on  the  30th  Nov.  1882,  I  hand  you 
herewith  the  undermentioned  secnrities,  of  the  nominal 
value  of  13,5001.,  to  be  held  by  yon  aa  collateral  security 
for  the  due  repayment  of  the  nid  loon  and  the  intemt 
thereon.  In  the  event  of  the  loan  lemaining'  unpaid 
after  it  becomes  due,  I  hereby  authorise  you  to  realise 
the  securities  as  you  may  deem  fit  for  the  purpose  of 
repaying  yourself  the  amount  dne  to  yon,  and  I  under- 
take to  pay  you  any  diiferenoe  between  the  net  prooeedr 
of  the  secnrities  and  the  amount  dne  to  yon  as  well  on 
account  of  the  snm  advanoad  as  for  interest  thereon  and 
all  charts  and  expenses  of  realisation. 

The  loan  was  renewed  for  a  further  period  of 
three  months,  and  in  1884  100!.  was  paid  on 
account.  McHenry  did  not  make  any  further 
payment  on  account  of  the  loan,  and  in  Sept. 
1889  Barker  sold  the  bonds,  the  proceeds  of  which, 
however,  were  not  sufficient  to  repay  the  whole  of 
the  loan. 

McHenry  died  on  the  26th  May  1891,  and  aa 
order  for  the  administration  of  his  estate  was 
made  upon  the  application  of  E.  B.  McDermott,  a 
creditor,  on  the  4tii  Aug.  1891. 

Barker  carried  in  claims  to  prove  against 
McHenry's  estate  for  the  unpaid  balances  owing 
to  him  in  respect  of  the  two  advances. 

The  chief  clerk  disallowed  Barker's  claims  on 
the  ground  that  they  were  wholly  barred  by  the 
Statute  of  Limitations  (21  Jac.  1,  c.  16). 

A  summons  was  taken  out  by  Barker  to  vaiy 
the  chief  clerk's  certificate  by  admitting  his 
claims. 

The  summons  was  adjourned  into  court,  and 
can:e  on  to  be  heard  before  North,  J.  on  flte 
2nd  May  1894. 

On  the  3rd  May  1894  the  following  considered 
judgment  was  delivered  by 

North,  J. — This  summons  is  with  reference  to 
a  claim  made  by  Mr.  Barker  to  prove  against  the 
estate  of  Mr.  McHenry.  In  the  years  1881  and 
1882  Mr.  Barker  was  employed  by  Mr.  McHenry 
to  purehase  certain  securities,  and  Mr.  Barker 
found  the  bulk  of  the  price.  The  balance  was 
found  by  Mr.  McHenry.  The  loan  was  intended 
to  be  for  a  short  period,  but  it  went  on  and  on, 
and  has  not  been  paid,  except  from  time  to  time 
certain  payments  were  made  by  Mr.  McHenry  on 
account.  An  account  has  been  produced  here 
which  has  not  been  proved.  It  is  a  matter  for 
proof  before  the  chiei  clerk.  A  question  arose, 
as  I  undei'stand,  in  respect  to  how  far  the  Statute 
of  Limitations  applied  to  it.  It  was  adjourned 
to  me  for  the  purpose  of  dealing  with  that 
question.  I  assume  for  the  purposes  of  my 
judgment  that  the  account  could  be  made  oat  as 
it  stands.  Yarious  ^yments,  as  I  have  said, 
were  made  by  Mr.  McHenry  on  account,  the  last 
being  made  on  the  12th  Sept  1884.  Mr.  McHeniy 
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died  in  May  1891.    After  that  time  there  was  no 
receipt  of  money  hj  Mr.  Barker  excepting  that  on 
the  l2th  Aug.   1^  he   brought   into  account 
dividends    received    on    these    securities    to    an 
amount  of  3601.    Then,  after  that,  in  Sept.  1889, 
he  sold  a  part.    In  July  1890  he  sold  the  residue 
of  the  securities  he  held.    That  left  a  considerable 
sum  due  to  him,  and  that  is  what  he  now  claims 
to  prove  for.    What  I  have  to  deal  with  is  the 
qu^tion  of  the  Statute  of  Limitations.    First  of 
ul  it  was  said  that  the  receipt  by  Mr.  Barker  in 
Aug.  1889  of  dividends  on  tne  securities  had  the 
efect   of   preventing  the  statute  from  running. 
The  last  payment  in  cash  having  been  in  Sept. 
1884,  the  statute  had  run,  unless  there  was  some- 
thing to  take  the  case  out  of  it.    It  was  said  that 
the  receipt  of  these  dividends  did  so,  but  in  my 
opinion  they  did  not.    It  could  only  do  so  if  there 
▼as  some   payment  or  acknowledgment,  and  a 
payment  must  be  a  payment  by  the  debtor  or 
some  s^ent  authorised  to  act  for  him.    In  the 
present  case  there  was  nothing  whatever  paid  in 
Aog.  1889  by  Mr.  McHenry  or  any  agent  of  his. 
The  creditor,  no  donbt,  who  was  the  legal  owner 
of  these  aecnrities,    which    are  transferable  to 
hearer,  and    who    had    the   complete  power  of 
dealing  with  them,  had  the  right  to  receive  the 
dividends  upon  them.    He    did  receive   cei'tain 
soma,  and  those,  if  an  account  had  ever  come  to 
be  settled  between  him  and  Mr.  McHenry,  would 
have  had  to  be  brought  into  account.     But  the 
nuns  that  he,  as  owner  of  these  securities,  received 
from  the  railway  company  are  cei-tainly  not  a 
payment  by  Mr.  McHenry  or  any  person  acting 
M  his  lawful  agent.    Then,  as  regards  an  acknow- 
ledgment,   it   was    said   that    there    was    some 
acbiowledgtnent  because  copies  of  the  statements 
of  account  were  from  time  to  time  sent  to  Mr. 
McHenry.    I  do  not  see  how  those  can  be  any 
acknowledgment  of  the  kind.  An  acknowledgment 
ia  no  use  unless  it  is  an  acknowledgment  from  which 
joa  can  imply  a  promise  to  pay.    If  a  tailor  chose 
to  send  in  an  old  account  to  a  customer  annually 
for  several  years,  of  which  the  customer  took  no 
notice,  excepting  annually  to  put  it  into  the  fire, 
it  would  be  idle  to  say  that  each  of  those  trans- 
actions amounted  to  an  implied  promise  by  the 
(JMtomer  to  pay  the  balance  of  the  account.    And 
I  do  not  see  any  difference  between  that  kind  of 
case  and  this.    Supposing  these  statements  were 
sent,  if  they   had  been  acknowledged  it  might 
have  been  a  very  material  matter ;  but  they  were 
■Mt^  The  absence  of   acknowledgment,  in  my 
opinion,  is  nothing  from  which  a  pi-omise  to  pay 
can  be  implied.    Therefore,  so  far  as  these  divi- 
dends go,  the  statute  is  a  complete  bar.    I  have 
treated  the  two  claims  down  to  the  present  time 
on  the  same  footing,  as  they  are  for  that  purpose. 
Bnt  it  is  necessary  to  look  at  the  second  daim 
*P9»tely,  because  there  was  with  respect  to  that 
awritten  document  given  on  the  20th  Aug.  1882. 
Cffis  Lordship  read  the  first  paragraph  of  that 
■       aocnment,  and  continued:]  Now,  pausing  there, 
whatever  right  Mr.  Barker,  to  whom  this  batch  of 
Mcnrities  was  given,  would  have  against  the  secn- 
ntieg,  there  was  nothing  there  that  would  prevent 
fte  atatnte  from  running  as  against  that  claim. 
But  the  document  does  not  stop  there;  it  proceeds 
™M:  [ffis  Lordship  read  the  remainder  of  the 
*'«'unent,  and  continued:]  That  document  was 
ned  by  Mr.  McHenry.  Now  it  is  said  on  behalf 
hi*  estate  that  there  is  nothing  in  that  to  pre- 


vent the  statute  from  running  as  it  clearly  would 
have  run  if  that  later  clause  had  not  been  found 
in  the  document,  because  the  whole  sum  was  due 
under  the  original  transaction;  and  that  thei« 
was  a  right  to  sell  under  that.    It  is  said  that 
everything  that  is  included  in  the  second  part  of 
that  document  is  part  of  the  debt  covered  by  the 
first,  as  the  law  would  have  ^ven  Mr.  Barker  the 
power  of  selling  given  by  the  document.    There- 
fore, it  is  said,  the  construction  of  the  later  part 
of  the  document  mei-ely  is  this  :  It  is  a  provision 
in  favour  of  Mr.  McHenry,  and  says  that,  if  the 
loan  is  unpaid  when  due,  you  may  sell  to  repay 
what  is  due  to  you.    It  is  said  that  the  phrase 
"  I  undertake  to  repay  you  any  difference  between 
the  net  proceeds  of  the  securities  and  the  amount 
due "  merely  amounts  to  this :  a  recognition  of 
his  liability  to  pay  that  difference,  and  a  reduc- 
tion in  reality  of  what  Mr.  McHenry  would  have 
to  pay  from  the  larger  amount  to  the  smaller 
amount.    But  I  do  not  take  that  view  of  that 
myself.    In  the  firat  place,  it  is  a  mistake  to  say 
that  the  law  would  have  given  him  the  power 
which  is  given  by  the  later  part  of  the  document, 
namely,  the  power  of  sale.    It  may  be  that  the 
law  would  have^given  him  such  a  power  of  sale,  or 
a  similar  power,  if  there  had  been  no  express 
agreement  on  the  subject.    But  there  is  here  an 
express  agreement  with  respect  to  sale,  express  on 
the  face  of  it — and  expressumfacU  cessare  taciturn. 
Therefore,  if  there  is  a  sale,  the  only  sale  must  be 
under  the  express  power  contained  in  this  docu- 
ment.   This  document  therefore  does  give  some- 
thing that  he  would  not  have  had  without  it.    It 
gives  a  power  of  sale  that  he  can  onlv  have  -by 
virtue  of  its  being  contained  in  the  document. 
Then  it  is  suggested  that  that  undertaking  to  pay 
the  difference  is  merely  equivalent  to  saying,  "My 
liability  in  that  case  will  be  for  the  difference." 
But  that  is  an    alteration  in  the  language  of 
the  document  that  I  do  not  feel  at  liberty  to 
make.    If  a  man  says,  "  I  undertake  to  pay  you 
the  difference  between  two  sums,"  I  do  not  think 
it  would  be  fair  to  sav  it  is  not  an  undertaking  to 
pay ;  but  it  is  sometliing  else — a  recognition  that 
the  debt  otherwise  secured,  namely,  by  the  earlier 
part  of  the  document,  will  be  less  than  it  other- 
wise would  be.    Well,  then,  in  the  third  place  I 
do  not  agree  that  everything  which  is  the  subject 
of  the  undertaking  to  pay  in  the  second  portion  of 
the  document  is  part  of  what  is  covered  by  the 
first  portion  of  it,  because  the  first  portion  merely 
deals  with  principal  and  interest,  and  has  nothing 
whatever  to  do  with  selling  the  securities.    The 
second    portion    provides   for   the    sale   of   the 
securities,  and  provides  also  that  the  amount  to 
be  paid  then  is  "  the  difference  between  the  net 
proceeds  of  the  securities  and  the  amoimt  due  to 
you,  as  well  on  account  of  the  sum  advanced  as 
for  interest  thereon,  and  all  charges  and  expenses 
of  realisation."    Now,  under  the  first  portion  of 
the  document  there  would  be  no  charges  and 
expenses  of  realisation  included  in  the  original 
debt  at  all,  because  there  was  no  power  to  sell 
for  that  purpose.    It  is  only  when  the  second 
portion  gives  the  power  of  sale  that  the  charges 
and  expenses  of  realisation  are  for  the  first  time 
introduced.    And  when  the  undertaking  is  to  pay 
the  "  difference  between  the  net  proceeds  of  the 
securities  "  on  the  one  hand  and  the  "  amount 
due  to  you  as  well  on  account  of  the  sum  advanced 
as  for  interest  thereon,  and  all  charges  and  ex- 


Digitized  by 


Google 


148— Vol.  LXXI.] 


THE  LAW  TIMES. 


[Sept.  29, 18M. 


Ct.  of  App.] 


Thouasset  v.  Thomassbt. 


[Ot.  of  App. 


penses  of  realisation "  on  the  other,  I  do  not  see 
now  the  amoimt  to  which  the  undertaking  is  to 
apply  can  be  arrived  at  hiefore  the  Becurities  have 
been  realised.  Suppose,  for  instance,  that  the 
securities  had  sufficed  to  pay  exactly  what  was 
due  for  principal  and  interest  but  would  not  pay 
for  the  charges  of  realisation  in  addition ;  it  is 
quite  clear  that  the  undei-taking  to  pay  the 
-charges  and  expenses  of  realisation  can  only 
apply  when  the  realisation  has  taken  place.  And 
therefore,  in  my  opinion,  this  undertaking  to  pay 
the  difference  can  only  be  applied,  and  the  statute 
can  only  run  with  respect  to  it  from  the  time 
when  the  amount  as  to  which  there  is  th4  obliga- 
tion to  pay  has  arisen ;  that  is  to  say,  at  the  time 
when  the  securities  have  been  reahsed.  In  my 
opinion,  therefore,  under  the  later  part  of  the 
document  there  is  a  right  to  prove  against  Mr. 
McHenry's  estate  in  respect  of  the  difference 
mentioned  there.  But  this  decision  will  apply 
merely  to  the  second  batch  of  the  securities 
purchased  in  1882,  and  not  to  the  first,  because 
this  is  a  document  relating  to  the  second  only. 
The  matter  will  therefore  go  back  to  the  chief 
clerk  to  further  investigate  the  claim  so  far  as 
relates  to  the  transaction  to  which  this  document 
refei-s,  As  regards  the  costs,  the  claimant  may 
add  his  costs  to  his  security ;  that  is  to  say,  the 
costs  of  the  adjournment  into  court.  The  costs 
of  the  claim  the  chief  clerk  will  deal  with. 

From  the  decision  as  to  the  advance  made  in 
1882  McDermott  now  appealed. 

Cotens-Hardy,  Q.C.  and  Oregeon  for  the  appel- 
lant.—The  Statute  of  Limitations  (21  Jac.  1,  c.  16) 
is  a  complete  answer  to  the  claim : 

Beev(u  v.   Butcher,  65   L.  T.  Bop.  329;  (1891)   2 
Q. B.  509. 

8.  HaU,  Q.C.  and  C.  Herbert  Brmon  for  the 
respondent. — There  were  two  separate  and  inie- 
pendent  causes  of  action.  The  respondent  could 
have  sued  first  for  the  whole  debt,  and  secondly 
for  the  deficiency  after  the  realisation  of  the 
securities.  But  until  the  amount  due  was  ascer- 
tained there  was  no  right  to  sue : 
Hammond  t.  Smith,  33  Beav.  452. 

[Tixe  LoBD  Chancellor. — In  that  case  there 
was  no  liability  to  pay  at  anr  other  time.]  The 
power  to  sell  the  securities  does  not  touch  the 
debt. 

No  reply  was  called  for. 

The  LoBD  Chanobllob.— It  is  said  that  100?. 
all  was  paid  on  account.  The  sole  question  is,  in 
■whether  the  claim  is  barred  by  the  Statute  of 
Limitations.  [His  Lordship  stated  the  facts  of 
the  case,  and  continued :]  Notwithstanding  the 
payment  of  the  1002.,  the  original  debt  was  com- 
pletely statute-barred  at  the  death  of  the  testator. 
But  it  is  said  that  the  claim  was  not  laiTed,  by 
reason  of  the  second  clause  in  the  document  o"f 
Aug.  1882.  It  is  said  that,  until  the  realisation 
of  the  securities  by  the  sale  of  the  bonds,  the 
difference  between  the  net  proceeds  of  sale  and 
the  amount  due  could  not  be  ascei-tained,  and 
that,  consequently,  the  statutory  period  ran  only 
from  the  date  oi  the  sale.  And  this  view  was 
adopted  by  the  learned  judge  in  the  court  below. 
With  all  deference  to  his  opinion,  I  am  unable  to 
-agree  with  it.  The  second  clause  of  the  docu- 
ment of  Aug.  1882  was  intended  to  give,  and  no 
doubt  did  give,  to  Barker  a  power  to  sell  the 


bonds.  If  he  exercised  that  power,  he  would  be 
bound  to  set  the  amount  realised  by  the  sale 
against  the  debt  due  to  him,  and  only  the  net 
proceeds  of  the  sale  could  be  set  against  the  debt, 
the  costs  of  realisation  being  a  first  charge  on  the 
proceeds.  Independently  of  any  express  autho- 
rity to  that  effect,  and  even  if  the  second  clause 
of  the  document  had  merely  confeired  a  power  of 
sale,  the  right  of  the  creditor  would  have  been 
exactly  the  same.  It  appears  to  me  that  it  is 
impossible  to  say  that  the  power  of  sale  conferred  ' 
a  new,  separate,  and  independent  cause  of  action. 
The  second  clause  of  the  document  did  not  create 
a  new  debt ;  it  merely  prescribed  what  was  to  be 
done  upon  the  realisation  of  the  securities.  The 
words  gave  the  creditor  no  right  which  would  not 
equally  have  existed  without  them.  The  argu- 
ment on  his  behalf  must  be  carried  to  this  length, 
that  the  operation  of  the  Statute  of  Limitations 
could  be  indefinitely  postponed  by  a  mere  state- 
ment of  the  legal  rights  wnich  he  would  have  had 
without  any  such  statement.  It  is  impossible  to 
maintain  such  an  argument.  The  decision  of  the 
learned  judge  must  be  reversed,  and  the  claim 
rejected.  The  appeal  will  be  allowed  with  costs, 
including  the  costs  of  the  summons  to  vary. 

LiNDLEY,  L.J. — I  am  of  the  same  opinion,  and, 
as  we  are  differing  from  the  learned  judge  in  the 
court  below,  I  will  very  briefly  state  my  I'easons 
for  the  view  I  adopt.  [His  Lordship  shortly 
recapitulated  the  iajate  of  tne  case,  and  continued :] 
It  is  obvious  that  an  action  could  have  been 
brought,  though  the  clause  relied  on  by  North,  J. 
does  not  affect  the  duty  to  pay,  but  the  course  to 
be  followed  on  realisation  of  securities.  If  the 
amount  due  is  not  paid  when  payable,  and  the 
creditor  realises,  he  must  deduct  the  amount 
realised.    It  does  not  affect  the  cause  of  action. 

Datbt,  L.J. — I  am  of  the  same  opinion,  and  I 
have  nothing  to  add  to  the  view  which  has  been 
expressed.  Appeal  allowed. 

Solicitors  for  the  appellant,  Hores  and  Pattu^ 
$on. 

Solicitors  for  the  respondent,  O.  8.  and  E. 
Brandon. 


June  20  and  July  16. 

(Before  Lindlet  and  Lopes,  L.J  J.) 

Thomassbt  v.  Thouasset.  (a) 

appeal  fkoh  the  ditobce  division. 

Husband  and  wife — Divorce — Maintenance  and 
ediusation  of  children  of  the  marriage-t-Exereite 
of  jurisdiction  of  the  court  during  whole  period 
of  infancy— 20  &  21  Vict.  c.  85,  «.  35—22  *  23 
Vict.  c.  61,  s.  4. 

The  jurisdiction  conferred  by  the  Divorce  Acts  to 
make  orders  thereunder  respecting  the  custody, 
7naintenance,  or  education  of  it^ants  can  be 
exercised  during  the  whole  period  of  infancy,  i.e., 
until  the  children,  whether  males  or  females, 
attain  twenty-one  years  of  age. 

Decision  of  Sir  Francis  Jeune  reversed. 

Appeal  by  the  petitioner  from  an  order  of  Sir 

Francis  Jeune,  dated  the  4th  June  1894. 
The  facts  of  the  case  sufficiently  appear  from 

the  judgment  of  Lindley,  L.J. 

(a)  Beported  br  E.  A.  SCEATCHLKY,  Esq.,  Barrinter^l-L** 
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Inderwiek,  Q.C.  {Searle  with  him)  for  the 
appellant.— Sect.  35  of  20  &  21  Vict.  c.  85  enacts, 
toat  " ....  on  any  petition  for  dissolving  a 
marriage,  the  court  may  from  time  to  time,  before 
making  its  final  decree,  make  such  interim  orders, 
and  may  make  such  provision  in  the  final  decree 
as  it  may  deem  just  and  proper  with  respect  to 
the  custody,  maintenance,  and  education  of  the 
children,  the  marriage  of  whose  pai-ents  is  the 
subject  of  snch  suit.  .  .  ."  This  power  was 
eitoided  to  applications  made  after  decree  by 
sect  4  of  22  &  23  Vict.  o.  61,  which  enacts  that 
"The  court,  after  a  final  decree  of  .  .  .  disso- 
lution of  marriage  may  .  .  .  make  from  time 
to  time  all  such  orders  and  provision  with  respect 
to  the  custody,  maintenance,  and  education  of  the 
children  the  marriage  of  whose  parents  was  the 
subject  of  the  decree  ...  as  might  have 
been  made  by  such  final  decree  or  by  interim 
orders  in  case  the  proceedings  for  obtaining  such 
dscree  were  still  pending.  .  .  ."  On  the  ques- 
tion of  providing  for  the  custody,  maintenance, 
sad  education  of  children  of  divorced  parents 
there  have  been  the  following  decisions : — Two- 
thirds  of  a  guilty  wife's  property  were  settled 
immediately  on  her  children,  and  the  remaining 
one-third  on  her  death  or  re-marriage,  in 

Bacon  v.  Bacon,  2  Sw.  A  Tr.  86. 
A  moiety  of  the  income  of  the  property  of  a  wife 
Mpinat  whom  a  decree  of  judicial  separation  had 
been  pronounced  was  made  pavable  for  the  main- 
tenance and  education  of  her  cnildren  in 
Seatel  T.  Seatel,  4  Sw.  &  Tr.  230. 

i  fund  was  ordei-ed  to  be  held  in  trust  for  the 
diildren  of  the  marriage  in  equal  shares  in 
Bent  T.  Bent,  2  Sw.  &  Tr.  392. 

The  see  of  an  infant  child  was  successfully  set  up 
I7  a  rather  as  a  ground  for  refusing  to  give  up 
its  cnstody  in 

Byder  v.  Ryder,  2  Sw.  &  Tr.  225. 
It  was  held  that  there  was  no  jurisdiction  to  order 
maintenance  for  a  child  over  sixteen  in 

Webfter  v.  Webster,  31  L.  J.  N.  S.  184,  P.  M.  &  A. 
In  addition  to  permanent  alimony  a  guilty  husband 
was  ordered  to  pay  301.  a  year  towards  the  main- 
tenance and  education  of  his  children  in 

Uilford  V.  Milford,  21  L.  T.  Eep.  155;  L.  Rap.  1 
P.  &  D.  715. 

The  power  of  the  court  to  make  provision  for 
the  benefit  of  children  was  considered  in 

Marsh  V.  Marsh,   16  L.    T.   Eep.   366 ;  L.  Eep.  1 
P.  &  D.  440. 

An  allowance  was  made  for  a  child  until  twenty- 
one  in 

Benyon  v.  Benyon,  L.  Bap.  1  P.  &  D.  447. 
It  was  held  that  upon  a  decree  for  judicial  sepa- 
lation,  when  the  court  had  ordered  a  provision  to 
be  made  for  the  children,  it  had  no  power  to 
order  also  that  the  respondent  should  secure  the 
payment,  in 

Hunt  T.  Sunt,  8  Piob.  Div.  161. 
It  was  held  that  the  court  had  no  jurisdiction  to 
make  an  order  as  to  the  custody  or  maintenance 
or  education  of  a  child  over  sixteen  in 

Blandford  v.  Blandford,  67  L.  T.  Eep.  392;  (1892) 
P.  148. 

Tl»t  case  proceeded  on  Webster  v.  Webster  {ubi 
*"?•),  and  the  petitioner  here  is  practically  ap- 


pealing from  Blandford  v.  Blandford  (uhi  sup.), 
as  Sir  Francis  Jeune  followed  Blandford  v.  Bland- 
ford. His  Lordship  did  not  go  into  the  question 
of  discretion  at  all.  He  said  he  had  no  power  to 
order  maintenance  to  be  paid  for  a  child  who  had 
attained  the  age  of  sixteen.  The  order  made  by 
the  registrar  was  affirmed  by  Sir  Francis  Jeune 
because  he  was  of  opinion  that,  as  a  matter  of  law, 
the  order  of  the  8th  Aug.  1893  ought  to  be  dis- 
charged as  regarded  the  child  who  had  attained 
sixteen  years  of  age.  But  the  petitioner  now 
appeals,  and  I  ask  the  court  to  say  that  the 
learned  judge  took  a  wrong  view  of  the  law  on 
this  point,  having  regard  to  the  various  decisions 
which  I  have  cited. 

Bayford,  Q.O.  (Barnard  with  him)  for  the  re- 
spondent.— The  case  of  Bent  v.  Bent  (ubi  sup.} 
is  no  authority  for  this  matter  at  all.  As  regards  all 
the  other  cases,  they  were  either  under  sect.  45  of 
20  &  21  Vict.  c.  85,  which  deals  with  the  settlement 
of  the  property  of  the  guilty  party,  or  under  sect.  4 
of  22  &  23  Vict.  c.  61,  which  deals  with  the  altera- 
tion of  such  a  settlement.  Arguments  founded  on 
cases  relating  to  settlements  of  propeity  have 
really  nothing  to  do  with  the  present  point.  The 
object  of  those  enactments  is  to  prevent  a  guilty 
wife  from  going  off  with  her  property  without 
making  a  proper  pi-ovision  for  ner  husband  and 
children.  That,  I  say,  distinguishes  the  cases 
entirely.  In  Simpson  on  Infants  (2nd  edit., 
p.  141)  the  following  passage  appears :  "  There  is 
no  case  in  England  expressly  determining  the  age 
at  which  a  male  infant  acquires  such  right  of 
election,  but  it  may  be  gathered  from  Seg.  v. 
Clarke  (7  Ell.  &  Bl.  186)  that  it  is  fourteen,  at 
which  time  the  age  of  nurture  ceases.  In  Ireland 
there  are  two  cases  expressly  deciding  this 
point :  Be  Shanahan  (20  L.  T.  Rep.  O.  S.  183) ; 
Be  Connor  (16  Ir.  C.  L.  112)." 

Inderwiek,  Q.C,  in  reply,  referred  to 
Be  Ethel  Roiee  (or  Brown),  51  L.  T.  Eep.  793  j  13 

Q.  B.  Div.  614; 
Short  &  Mellor's  Practice  of  the  Crown  Offioe, 
p.  343. 

Cur.  adv.  milt 

July  16. — The  following  written  judgments  were 
delivered : — 

LiNDLEY,  L.J. — This  is  an  appeal  from  an 
order  of  the  President  of  the  Divorce  Court  dis- 
charging the  defendant  from  further  maintaining 
one  of  his  children,  who  has  recently  attained  six- 
teen. On  the  15th  March  1892  the  petitioner, 
Mrs.  Thomasset,  obtained  a  decree  for  divorce 
from  the  respondent.  On  the  8th  Aug.  1893  an 
order  was  maide  for  the  payment  by  the  i-espondent 
to  the  petitioner  of  permanent  alimony  at  the 
rate  of  266Z.  per  annum,  and  232. 6s.  8d.  per  annum 
for  each  of  the  four  yoimger  children  of  the 
marriage  for  their  maintenance  and  education. 
On  the  27th  March  1894  the  eldest  of  these  four 
children,  Theodore,  attained  sixteen,  and  on  the 
let  June  1894  an  order  was  made  by  the  registrar, 
on  the  application  of  the  respondent,  tmit  the 
allowance  of  23Z.  68.  8d.  for  the  maintenance  of 
such  child  should  cease.  This  order  was  affirmed 
by  the  President,  not  because  he  was  of  opinion 
that  under  the  circumstances  of  the  case  it  was 
just  or  expedient  to  vary  the  former  order  of  the 
8th  Aug.  1893,  but  simplv  because  as  a  matter  of 
law  that  order  ought  to  he  discharged  as  regards 
the  child  who  had  attained  8ixte«;u^  The  oDJect 
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of  this  appeal  is  to  have  the  view  of  the  law  re- 
considered. The  question  thus  raised  is  one  of 
■very  considerable  importance,  and  renders  it 
ne<-esBai7  to  consider  the  jurisdiction  and 
practice  of  the  Divorce  Court  as  ref^ards  the 
custody,  maintenance,  and  education  of  children. 
Befoi-e,  however,  referring  to  the  statutes  which 
relate  to  this  matter  it  is  desii-able  to  state, 
shortly,  the  law  and  practice  «f  the  courts  of 
common  law  and  Chancery  and  of  the  Eccle- 
siastical Courts  as  regards  infants.  In  former 
times  the  Ecclesiastical  Courts  appointed  guar- 
dians for  infants  in  testamentary  causes  and  cases 
of  intestacy  (see  4  Bum's  Eccles.  Law,  9th  edit., 
p.  142),  but  it  is  so  long  since  these  courts  have 
interfered  between  parent  and  child  that  it  is 
needless  to  refer  further  to  them.  The  jurisdic- 
tion of  courts  of  law  was  exercised  by  habeas 
corpiM.  The  principles  on  which  courts  of 
common  law  act  in  dealing  with  persons  brought 
op  under  a  habeas  corpus  are  very  clearly  stated 
in  Coleridge,  J.'s  judgment  in  Bex  v.  OreenhiU 
(4  Ad.  &  Ell.  624,  at  p.  643).  [His  Lordship  read 
an  extract  from  that  judgment,  and  continued :] 
The  age  at  which  a  child  is  deemed  to  have  a  dis- 
cretion is  fourteen  in  the  case  of  a  boy  and  six- 
teen in  the  case  of  a  girl :  (see  Beg.  v.  Clarke,  7 
Ell.  ii  Bl.  186).  The  age  of  sixteen  appears  to 
have  been  adopted  by  reason  of  the  language  used 
in  the  statute  4  &  5  P.  &  K .  c.  8,  s.  3,  relating  to 
the  abduction  of  girls :  (see  Beg.  v.  Howes,  3  E. 
&  E.  332 ;  30  L.  J.  N.  S.  47,  M.  C.)  After  a  child 
ha.s  attained  the  age  of  discretion  a  court  of 
common  law  will  set  it  free  if  illegally  detained, 
but  will  not  force  a  child  against  nis  or  her  will 
to  remain  with  his  or  her  fauier  or  legal  guardian, 
although  Lord  Mansfield  said  that  we  court  bad 
a  discretion  as  to  the  order  it  would  make :  (see 
Bex  v.  Delavel,  3  Burr.  1, 435 ;  and  see  the  note  to 
Ex  parte  Hopkins,  3  P.  Wms.  151,  153.)  It  must 
not,  however,  be  inferred  from  the  decisions 
referred  to  above  that  a  father  has  no  legal  rieht 
to  the  custody  of  his  child  after  he  or  she  has 
attained  the  age  of  fourteen  or  sixteen.  The 
father's  right  to  such  custody  exists  until  the 
child  attams  twenty-one.  This  is  clearly  stated 
in  Hargreaves's  note  to  Coke  upon  Littleton, 
p.  88.  This  right  of  the  father  was  extended 
by  12  Car.  2,  c.  24,  s.  8,  which  enabled  him 
by  deed  or  will  to  appoint  a  guardian  for  any 
of  hia  children  until  they  attain  twenty -one.  The 
right  of  the  father  himself  as  guardian  of  his 
children  to  their  custody  until  they  attain  twenty- 
one  is  taken  for  granted,  although  not  expressly 
declared  in  this  statute.  Such  right,  moreover, 
was  distinctly  recognised  by  Fatteson,  J.  in  an 
opinion  given  by  him  when  a  judge  to  Sir  Erskine 
Peny :  {eeeBeg.  v.  Clarke,  7  Ell.  &  Bl.  186, 199),  and 
was  again  recognised  by  Cockbum,  C.J.  in  Beg.  v. 
Howes  {ubi  sup.).  Lastly,  this  right  was  recently 
emphatically  asserted  by  the  Court  of  Appeal  in 
Be  Agar-Ellis  (50  L.  T.  Eep.  161 ;  24Ch.  Div.  317), 
where  an  attempt  was  made  to  remove  a  nrlover 
sixteeen  from  the  care  of  her  father.  The  juris- 
diction of  the  Court  of  Chancery  over  infants  is 
twofold.  In  so  far  as  it  depends  on  the  law 
relating  to  writs  of  habea.s  corpus,  the  power  of  the 
court  appears  to  have  been  the  same  as  that  of 
courts  of  common  law.  But  quite  independently 
of  those  writs  the  Court  of  Chancery  exercised 
the  power -of  the  Crown  as  parens  patriae  over 
infants,   and   in   the   exercise  of   this  jurisdic- 


tion the  power  of  the  court  has  always  been  much 
more  extensive  than  that  possessed  by  courts  of 
common  law  under  a  writ  of  habeas  corpus  -.  (see 
Be  Spence,  2  Ph.  247,  252 ;  per  Cotton,  L  J.,  in  Be 
Agar-Ellis  (ubi  sup.) ;  and  Beg.  v.  Oyngall,  69  L.  T. 
Rep.  481  (1893)  2  Q.  B.  232.)  The  Court  of  Chan- 
cery has  exercised  this  larger  power  in  aid  of 
fathers  and  guardians  over  children  who  have 
attained  the  age  of  discretion.  Thus,  in  Hall 
V.  Hall  (3  Atk.  721)  and  in  Anon.  (2  Ves.  sen.  374), 
boys  over  sixteen  have  been  compelled  to  go  to 
the  schools  selected  by  their  guardians,  and  in 
Todd  V.  Lynes  (not  reported,  but  referred  to  in 
Simpson  on  Infants,  2nd  edit.,  p.  144)  a  boy  of 
seventeen  was  taken  from  a  monastery  and  given 
up  to  the  father.  What  the  wishes  of  the  boy 
were  does  not,  however,  appear.  In  the  exercise 
of  this  jurisdiction  the  rights  of  fathers  and  legal 
guardians  were  always  respected,  but  were  con- 
trolled to  an  extent  unknown  at  common  law  by 
considering  the  real  welfare  of  the  infants :  (see 
Be  Macgrath,  69  L.  T.  Rep.  636  ;  (1893)  1  Ch.  143 
and  the  cases  there  referred  to.)  As  regards 
maintenance  the  parent's  obligations  were  mea- 
sured both  at  law  and  in  equity  by  the  poor  laws. 
I  know  of  no  case  in  whicli  a  father  has  been 
ordered  by  a  court  of  equity  to  maintain  his 
child.  Courts  of  equity  ordered  children  to  be 
maintained  out  of  their  own  property.  But  the 
jurisdiction  as  to  maintenance  and  education  was 
limited  to  such  property.  By  the  Judicature  Act 
1873,  each  division  of  the  High  Court  can  exercise 
the  jurisdiction  of  the  old  Court  of  Chancery,  and 
by  sect.  25,  clause  10,  it  is  enacted  that  "  in  ques- 
tions relating  to  the  custody  and  education  of 
infants  the  rules  of  equity  shall  prevail."  This 
enactment  enables  all  divisions  of  the  High  Court, 
even  on  habeas  corpus,  to  reward  something  more 
than  strict  legal  rights  of  nithers  and  guardians, 
and  requires  all  the  divisions  to  recognise  the 
cardinal  principle  on  which  the  Court  of  Chanceiy 
always  proceeded,  viz.,  that  in  dealing  with  infanta 
the  primary  consideration  is  their  benefit.  This 
view  of  the  enactment  was  distinctly  adopted  and 
acted  upon  by  the  Court  of  Appc»il  in  Beg.  v. 
Oynaall  (69  L.  T.  Eep.  481 ;  (1893)  2  Q.  B.  232), 
in  wnich  the  Master  ox  the  Rolls  explained  some 
previous  observations  made  by  him  in  Be  Agar- 
Ellis  (ubi  sup.),  and  which  observations  bad 
apparently  been  somewhat  misunderatood.  Havii^ 
made  these  preliminary  observations,  I  proceed  to 
consider  the  jurisdiction  of  the  Divorce  Court  as 
regards  the  custody  and  maintenance  of  the  chil- 
dren of  persons  divorced  or  judicially  separated. 
The  Act  of  20  &  21  Vict.  c.  85,  sect.  35,  runs  thus: 
IJBiB  Lordship  read  the  section,  and  continued  :] 
This  power  was  extended  to  applications  made 
after  decree  by  22  &  23  Vict.  c.  61,  sect.  4.  [Hia 
Lordship  read  it,  and  continued  :]  The  jurisdic- 
tion thus  conferred  is  far  greater  than  that 
exercised  by  any  court  previously  existing.  This 
was  early  seen,  and  is  explicitiy  stated  in  Marsh 
V.  Marsh  (1  Sw.  &  Tr.  312)  and  Spraii  v.  Sjn-att 
lb.  215).  Nothing  can  be  wider  than  the  discre- 
tion and  power  conferred  upon  the  Divorce  Court 
by  those  two  sections.  It  can  order  parents  to 
maintain  and  educate  their  children  at  their  own 
expense,  which  no  court  could  do  before.  And  if 
it  were  not  for  the  decisions  to  which  I  am  about 
to  I'efer,  I  should  have  thought  that  the  power  to 
order  payment  of  a  proper  sum  for  the  mainte- 
nance and  education  of  the  children  under  twenty- 
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one  of  persons  who  had  been  divorced  or  jadi- 
daily  separated  too  clear  for  reasonable  doubt.    I 
can  discover  no  ground  for  saying  that  infants 
between  the   ages    of    fourteen    or    sixteen  and 
twenty-one  are  not  children  within  the  meaning 
of  the  above  enactments.    The  necessity  for  pro- 
viding children  with  maintenance  and  education 
does  not  stop  at  fourteen  or  sixteen,  and  neither  the 
necessities  of  the  case  nor  the  language  of  the 
statutes  require  or,  in  my  opinion,  admit   of  a 
construction  which  limits  the  power  of  the  court 
to  provide  for  children  under  fourteen  or  sixteen. 
However,  there  are  decisions  to  the  effect  that  the 
power  of  the  court  is  so  limited,  and  the  President 
ks  considered  himself  bound  by  those  decisions. 
It  is  necessary  to  examine  them.    There  are  five 
in  all,  viz.,  three  before  the  Judicature  Act  and 
two  since.     Those   before   the    Act  are — (1861) 
&((Jer V.  Ryder  (2  Sw.  &  Tr.  225),  custody;  (1862) 
Webfter  v.  Webster  (31 L.  J.  N.  S.  184,  P.  M.  &  A.), 
nujntenance ;     (1866)    Mallinson    v.     Mallinson 
[U  L.  T.  Bep.    636;  L.  Eep.  1  P.  4  D.  221), 
enstody.    Byaer  y,  Ryder  («6t  sup.)  was  a  decision 
d  the  full  court,   consisting  of   Sir    Cresswell 
Cresswell,  Willes,  J.,  and  Channell,  B.  ;  and  it 
ns  there  decided  that  the  court  had  no  jurisdic- 
tion to  make  any  order  as  to  the  custody  of  chil- 
dren over   sixteen.    The    main  ground  for  this 
decision    appears  to  have   been   that  courts  of 
common  law   did  not  make  orders  disposing  of 
the  custody  of   children  over  sixteen,   and  the 
Divorce  Court  had  not  the  children  before  it,  and 
could  not   therefore  enforce  against  them  any 
order  it  might  make.    This  reasoning   does  not 
appear  to  me  satisfactory.    The  Divorce  Court 
conld  decide  as  between  the  parents  which  parent 
•boold  have  the  custody  oi  tiie  children.    And 
wen  if  the  Divorce  Court  could  not  bring  the 
diildren  before  it  and  exercise  jurisdiction  over 
tliem,  still,  if  the   Divorce  Covui  had  made  an 
order  binding    on    the    parents,  such    an  order 
might,  if  necessary  and  proper,  have  beeii  enforced 
l>y  proceedings  in  Chancery.     The  effect  of  Ryder 
T.  Kyder  {ubi  sup.)  practically  was  to  enable  a 
delmquent  father  to  set  up  the  age  of  his  infant 
child  as  an  answer  to  an  application  for  an  order 
for  its  custody.    This  was,  in  my  opinion,  an  un- 
fortunate decision  ;  but  it  is  one  from  which  the 
Judicature  Acts  have,  in  my  opinion,  set  us  free. 
It  was  also  wrong  to  hold  as  a  matter  of  law  that 
maintenance  followed  custody,  and  that  the  court 
lisd  no  jmdsdiction  to  order  maintenance  for  a 
child  over  sixteen.    This  was  decided  in  Webster 
1     T-  Webster  {ubi    ivp.),  although    Willes,    J.,  in 
S^der  V.  Ryder  (ubi  sup.)  had  pointed  out  that  it 
id  not  foUow  from  that  decision  that  mainte- 
nance could  not  be  ordered  for  a  child  over  six- 
teen.   Even  before  the  Judicature  Act  1873  the 
CMes,  in  my  judgment,  went  too  far.    But  after 
that  Act  I  confess   my  inability  to  understand 
now  it  can  be  right  to  hold  that  the  statutory  dis- 
cretion conferred    upon    the  court  is  restricted 
within  the  narrow    limits   previously    supposed. 
And  in  Benyon  v.  Benyan  (L.  Eep.  1  P.  &  D.  447) 
Ml  allowance  was  made  for  a  child  until  twenty- 
w»e.  However,  ia  Blandfordy.  Blandford  (67  L.  T. 
Sep.  392;  (1892)  P.  148)   the  late  president  of 
fte  Divorce  Court  (Sir  Charles  Butt)  distinctly 
hdd  that  {he  court  had  no  power  to  make  an 
^dw  as  to   the  custody,   or  maintenance,   or 
edncation   of    a    child   who    was   over    sixteen 
years  of  age.    The  attention  of  the  President 


does  not,  however,  appear  to  have  been  called 
either  to  the  Judicature  Act  1873,  or  to  the 
case  of  Re  Agar-EUis  {ubi  sup.),  and  his  decision, 
in  my  judgment,  was  erroneous.  In  the  present 
case  the  learned  President  has  simply  followed 
Blandford  v.  Blandford  {ubi  sup.),  which  he  con- 
sidered to  be  binding  on  him.  In  my  judgment 
the  wide  discretion  conferred  on  the  Divorce 
Court  by  the  Divorce  Acts  has  been  unduly 
restricted  by  judicial  decision.  Such  discretion 
ought  to  be  exercised  in  each  particular  case  as 
the  circumstances  of  that  case  may  require.  And 
in  exercising  such  discretion  the  Divorce  Court, 
which  has  now  all  the  powers  of  the  old  Court  of 
Chancery,  is  not  and  ought  not  to  consider  itself 
fettered  by  any  supposed  rule  to  the  effect  that  it 
has  no  power  to  make  orders  under  the  Acts 
respecting  the  custody,  maintenance,  or  education 
of  mfants  who,  being  males)  are  over  fourteen,  or 
who,  being  females,  are  over  sixteen.  I  am  clearly 
of  opinion  that,  whether  the  children  are  males  or 
females,  the  jurisdiction  conferred  by  the  sections 
of  the  Divorce  Acts  on  which  this  case  turns  can, 
since  the  Judicature  Acts  at  all  events,  be  exer- 
cised during  the  whole  period  of  infancy — that  is, 
until  the  children,  whether  males  or  females, 
attain  twenty-one,  although  I  do  not,  however, 
say  that  a  child  who  has  attained  years  of  dis- 
cretion can,  except  under  very  special  circum- 
stances, be  properly  ordered  into  the  custody  of 
either  parent  against  such  child's  own  wishes. 
The  appeal  must  therefore  be  allowed,  and  the 
case  must  be  remitted  to  be  dealt  with  on  its 
merits,  freed  from  the  fetter  by  which  the 
discretion  of  the  judge  was  previously  considered 
to  be  restricted.  The  costs  of  the  appeal  must  be 
borne  by  the  respondent. 

Lopes,  L.J. — This  is  a  very  important  case, 
and  as  we  are  expressing  a  view  different  from 
that  praviously  entertained,  I  desir^  to  give  my 
reasons  for  tne  conclusion  at  which  we  have 
arrived.  The  jurisdiction  of  the  Divorce  Court 
with  regard  to  the  custody,  maintenance,  and 
education  of  the  children  of  parents  divorced  or 
judicially  separated  is  derived  from  sect.  35  of  the 
Act  20  &  21  Vict.  c.  85,  extended  to  applications 
made  after  decree  by  22  &  23  Vict.  c.  61,  s.  4. 

fHis  Lordship  read  the  section,  and  continued  H 
t  is  this  section  which  the  court  is  now  callea 
upon  to  constime.  If  I  was  construing  this 
section  for  the  first  time  apart  from  authority,  I 
should  have  no  hesitation  in  holding  that  a  wide 
and  comprehensive  power  was  conferred  on  the 
Divorce  Court,  enabling  the  court  in  the  case  of 
parents  who  by  their  misconduct  had  subjected 
themselves  to  its  jurisdiction  to  oi-der  them  to 
educate  and  maintain  at  their  own  cost  the 
children  of  the  marriage  so  long  as  they  should 
be  under  the  age  of  twenty-one ;  a  power,  how- 
ever, to  be  exercised  at  the  discretion  of  the  court 
according  to  the  particular  circumstances  of  each 
case  in  which  its  interference  is  invoked.  It  is 
difficult  to  see  on  what  ground  infants  under  the 
age  of  twenty-one  are  not  to  be  regarded  as 
children  within  the  meaning  of  sect.  35.  Nor  can 
I  understand  on  what  ground  the  obligation  to 
maintain  and  educate  them  is  to  determine  at 
the  ages  of  fourteen  in  the  case  of  males  and 
sixteen  in  the  case  of  females,  even  if  the  right  to 
their  custody  was  to  terminate  at  those  periods. 
There  is  nothing  in  sect.  35  warranting  such  a 
conclusion,  and,  having  regard  to  the  words  of  the 
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section,  I  should  be  alow  to  adopt  such  a  con- 
etruction  of  the  section  unless  compelled  so  to  do. 
Education  and  maintenance  are  as  necessary 
between  the  ages  of  fourteen  or  sixteen  and 
twenty-one  as  before  those  periods.  To  leave  a 
child  at  the  aee  of  fourteen  or  sixteen  without 
any  provision  Kir  its  maintenance  and  education 
in  the  case  of  parents  divorced  or  judicially  sepa- 
rated would  be  inhuman,  and  could  never  have 
been  intended  by  the  Legislature.  Apai-t  from 
authority,  I  do  not  understand  that  the  President 
would  so  have  interpreted  the  section  in  question. 
I  rather  eather  that  his  view  waa  in  favoiir  of  the 
construution  which  I  place  upon  the  section,  but 
he  considered  himself  bound,  as  he  was,  by  pi'evions 
decisions  of  his  court.  I  proceed  to  consider 
those  decisions  and  the  grounds  upon  which  they 
were  based.  Ryder  v.  Ryder  (2  Sw.  &  Tr.  225)  was 
decided  in  18bl  by  the  full  court,  consisting  of 
Sir  Cresswell  GresBwell,  Willes,  J.,  and  Channell, 
B.,  and  it  was  held  that  the  court  under 
the  35th  section  of  the  Divorce  Act  has  no  juris- 
diction to  make  any  order  as  to  the  custody  of 
children  upwards  of  sixteen  years  of  age ;  but 
Willes,  J.  said  at  the  sonclusion  of  his  judgment : 
"  The  question  as  to  any  order  in  respect  of  the 
maintenance  of  children  above  sixteen,  if  neces- 
sary, is  not  affected  by  our  present  decision." 
And  this  dictum  is  more  fully  given  in  the  report 
of  the  same  case  in  30  L.  J.  N.  S.  44,  47,  P.  M.  & 
A.,  where  the  learned  judge  is  reported  to  have 
said :  "  It  is  not  to  be  inf  en'ed  that  the  court  has 
no  power  to  order  the  maintenance  of  children 
between  the  ages  of  sixteen  and  twenty-one.  It 
may  well  confer  a  benefit  on 'parties  not  before  it, 
but  that  is  a  very  different  thing  from  its 
intei-fering  with  their  liberty,  and  ordering  them 
to  do  something  which  they  may  not  approve." 
Webster  v.  Webster  (31  L.  J.  N.  S.  184,  P.  M.  &  A.) 
was  decided  in  1862  by  Sir  Cresswell  Cresswell, 
and  in  that  case  the  Judfge  Ordinary,  although  the 
dictum  of  Willes,  J.  in  Eyder  v.  Ryder  (tibi  siij).) 
was  brought  to  his  notice,  held  that  the  court  had 
no  power  to  order  that  a  provision  should  lie  made 
for  the  maintenance  and  education  of  a  child 
above  the  age  of  sixteen,  saying  ''that  in  his 
opinion  the  maintenance  followea  the  custody." 
1  am  at  a  loss  to  understand  on  what  the  learned 
judge  based  this  opinion,  even  if  he  thought  the 
power  with  regard  to  the  custody  tenivinated  at 
that  age.  MalHnson  v.  Jllalliiison,  (14  L.  T.  Rep. 
636 ;  L.  Rep.  1  P.  &  D.  221)  came  before  the  court 
in  1866,  and  Lord  Penzance,  following  Reg.  v. 
Howes  v3  E.  &  E.  332 ;  30  L.  J.  K.  S.  47.  M.  C). 
considered  that  the  power  of  the  court  to  control 
the  custody  of  children  terminated  at  the  age  of 
sixteen.  These  are  all  the  decisions  before  the 
Judicature  Act  1873.  Since  the  Judicature  Act 
there  are  two  cases  to  which  it  is  necesisary  to 
refer.  The  one  is  Benyon  v.  Benyon  (1  Pi-ob.  & 
Div.  447)  where  an  order  for  maintenance  was 
made  for  a  child  until  twenty-one.  The  other  is 
Bland/ord  v.  Blandford  (67  L.  T.  Rep.  :i.«>2;  aSl»2) 
P.  148 1,  the  case  upon  which,  as  I  understand,  the 
President  acted.  In  this  ease  the  Lite  President 
held  that  the  court  had  no  power  to  make  provi- 
sion for  the  maintenance  of  children  above  the 
jge  of  sixteen.  He  aaya ;  "It  is  perfectly  clear  on 
principle  Mud  authority  that,  if  I  were  dealing  with 
the  first  of  the  matters  mentioned  in  the  sections, 
that  is.  with  custody.  I  should  have  no  power  to 
make  an  order  as  to  the  custody  of  a  child  who 


had  attained  the  age  of  sixteen  years.  When 
we  come  to  the  next  mattei^-education— the 
sections  can  only  be  intended  to  apply  to  the 
education  of  young  persons,  and  are  certainly 
not  intended  to  apply  to  the  education  of  a 
child  as  long  as  be  or  she  may  live.  Am  I  to 
put  a  different  construction  on  the  sections  in 
regard  to  maintenance.'  My  own  opinion  is, 
that  the  sections  dealing  with  the  custody,  main- 
tenance, and  education  of  children  apply  onlv  to 
infants,  and  deal  with  all  these  matters  exactly  in 
the  same  way."  Such  is  the  state  of  the  authori. 
ties  at  the  present  time.  In  the  Divorce  Court, 
therefore,  it  nas  been  held  that,  the  right  of  parents 
to  the  custody  of  their  children  terminating  at 
sixteen,  no  provision  for  education  or  maintenance 
can  be  ordered  after  that  age.  Ab  I  have  said 
before,  even  if  the  right  to  the  custody  did 
terminate  at  sixteen,  I  should  not  be  prepared  to 
hold  that  the  power  to  order  a  pivvision  for 
education  and  maintenance  was  to  be  so  limited. 
The  Act  of  Parliament  does  not^  in  my  opinion, 
associate  custody,  education,  and  maintenance 
together  with  a  view  of  subjecting  them  to  the 
same  incidents,  but  intends  the  court  to  deal  with 
each  in  such  a  way  as  it  thinks  fit.  The  basis 
upon  which  the  decisions  are  founded  is  the 
assumption  that  the  light  of  the  parent  to  the 
custody  of  his  children  terminates  at  the  age  of 
sixteen.  But  is  this  correct  P  No  doubt  a  writ  of 
habeas  corpus  would  not  go  to  compel  a  child  over 
the  age  of  sixteen  to  return  into  the  custody  of 
the  parent  when  such  child  was  unwilling  to  sub- 
mit to  such  custody.  But,  subject  to  such  nn- 
willingness  on  the  part  of  the  child,  I  can  enter- 
tain no  doubt  but  that  the  parent  is  entitled  to 
the  custodv  of  his  child  as  against  anybody 
detaining  the  child  against  its  wUl  up  to  the  age 
of  twenty-one.  There  can  be,  I  think,  no  doubt 
but  that  the  right  of  parents  to  the  control  and 
guardianship  of  their  children  exists  up  to  the  age 
of  twenty -one  years,  unless  the  parents  have,  by 
their  own  grossly  immoral  and  improper  conduct, 
forfeited  their  rights  or  abdicated  their  parental 
authority.  The  Act  12  Car.  2,  c.  24,  gives  the 
father  tiie  power  of  appointing  a  testamentary 
guardian.  Sect.  8  of  that  Act  gives  to  a  father 
power  by  will,  or  by  a  deed,  to  dispose  of  the 
custody  and  tuition  of  his  child  or  childi-en  for 
and  during  such  time  as  he  or  they  shall  respec- 
tively remain  under  the  age  of  twenty-one  years 
or  any  lesser  time.  That  Act  authorises  the 
father  to  delegate  to  others  the  custody  and 
tuition  of  his  children  until  they  are  twenty-one. 
Nothing  can  be  a  clearer  declaration  of  the  law 
than  that  the  father  himself,  when  living,  has  the 
right  to  the  custody  and  tuition  of  his  children 
whilst  they  are  under  the  age  of  twenty-one  years. 
Reg.  V.  Hotces  (3  E.  &  E.  332, 336 ;  30  L.  J.  N.  S.  47,  j 
48.  M.  C.)  was  a  habeas  corpus  case,  but  Cockbnm.  I 
C.J.  says,  in  one  part  of  his  judgment :  "  Now. 
the  cases  which  have  been  decided  on  this  subject  i 
show  that,  although  a  father  is  entitled  to  the 
custody  of  his  children  until  they  attain  the  age 
of  twenty -one.  this  court  will  not  grant  a  habeas 
corpus  to  hand  a  child  which  is  below  that  age 
over  to  its  father,  provided  it  has  attained  an  age 
of  sufficient  discretion  to  enable  it  to  exercise  a 
wise  choice  for  its  own  interests."  The  Lord 
Chief  Justice  tlistinctly  i-ecognised  that  during 
infancy  and  over  sixteen  the  right  of  the  father 
I  still  continues.    The  right  of  the  father  to  control 
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and  direct  the  education  of  children  until  twen^- 
one  me  verj  fully  coneidered  in  the  case  of  Me 
Agar-EUit;  Agar-EUia  v.  Laicellee  (50  L.  T. 
Bep.  161:  24  Ch.  Div.  317),  and  it  was  held  that 
the  right  continued  until  the  age  of  twenty-one 
ma  attained.  I  am  unable,  therefore,  to  agree 
with  the  assumption  upon  which  the  cases  in 
respect  of  maintenance  in  the  Divorce  Court  have 
proceeded,  viz..  the  right  of  the  parent  to  the 
cQgtody  of  his  children  terminating  at  the  age  of 
sixteen.  In  my  judgment,  the  Divorce  Court  has 
poirer  under  the  sections  in  question  to  make 
ordeis  for  the  custody,  education,  and  mainte- 
miioe  of  children  up  to  the  age  of  twenty -one — a 
power  to  be  exercised  with  discretion,  according 
to  the  particular  circumstances  of  each  case  in 
rhich  its  interference  is  invoked.  The  appeal 
must  be  allowed,  and  the  case  go  back  to  be  dealt 
irith  on  its  merits.  ^^^^^j  „„^^^^ 

Solicitors  for  the  appellant,  Field,  Boacoe,  and 

Solicitor  for  the  respondent,  0.  D.  Byfield. 


HIGH    COURT    OF   JUSTICE. 

CHAJ!fCERT  DIYISION. 
April  14  and  May  9. 
(Before  Stielinq,  J.) 
Mack  v.  Postlb.  (a) 
haeiiee  —  Slop-order  —^Effect    of —  Stop-orders 
against  aliare    of  person  interested  in  income 
<mly  containing  no  words  referring  to  income — 
Cirtifieates     of    Paymaster  -  General    treating 
^■orders  as  affecting  capital  only — Mortgage 
not  disclosing  prior  settlement — Stop-order  by 
mortgagees — Priority. 
The  court  may,  applying  the  principle  xyf  Macleod 
r.  Bnchanan  (10  L.  T.  Bep.  9;  4  De  G.  J.  & 
Sm.   265],    look    at    that    which    appears    on 
the  face  of  a  stop-order  and  construe  the  stop- 
order  in    a    way  which  will  not    render  it   a 
nvUity. 
The  object    of  obtaining    a    stop-order  is   to  give 
tfectual  notice  not  to  an  officer  of  the  court  but 
to  the  court  itself.     Wliere  no  person  has  been 
milled  by  the  paymaster's  certificates  based  on 
a  mistaken  view  of  the  effect  of  a  stop-order  and 
no  qwsHons  of  gravity  and  difficulty  have  arisen 
in  consequence  of  such  certificates  or  order,  the 
court  is  at  liberty  to  give  effect  to  the  stop-orders 
according  to  their  true  construction. 
In  new  of  the  practice  in  the  Paymaster-General's 
office  of  regarding  stop-orders  on  funds  in  court 
as  not  affecting  income  where    income  is  not 
mentioned  on  the  face  of  the  stop-orders,  care 
ihould   be    taken    in    drawing   up    stop-orders 
to  express  on  the  face  of  them  plainly  what  it  is, 
vhether  capital    or    income,    which    is    to    be 
restrained,  and  where   the    operation    of  stop- 
orders  is  not  so  limited  they  should  be  treated 
at  the  paymaster's  office  as  extending   both  to 
capital  and  income. 
This  was  a  summons  asking  for  the  payment  of 
tte  income  of  a  certain  fund  in  court  to  the 
^ostees  of  the  marriage  settlement  of  Arthur 
fagton   Mack.     The    summons     involved    the 

(<>  B«port«a  bj  3.  Sandbbsoh,  Esq.,  Bwrlater-«t-Lair. 


question  whether  the  mortgagees  of  the  life 
interest  of  A.  P.  Mack,  who  was  entitled  to  the 
income  of  the  fund,  were  entitled  to  priority  over 
the  trustees  of  the  settlement. 

The  settlement  was  prior  in  date  to  the  mort- 
gages, but  the  trustees  of  the  settlement  had 
obtained  no  stop-order  and  the  mortgagees  had  no 
notice  of  the  settlement.  The  mortgagees  had 
obtained  stop-orders,  but  it  was  objected  that 
they  did  not  affect  the  income  of  the  fund. 
The  facts  are  fully  stated  in  the'  judgment  of 
Stirling,  J. 

Graham  Hastings,  Q.C.  and  Hadley  for  the 
plaintiffs,  Arthur  Paston  Mack  and  his  wife,  and 
the  trustees  of  their  marriage  settlement. — The 
stop-orders  cannot  give  the  assignee  any  priority 
in  respect  of  income.  They  are  on  capital  only, 
and  do  not  in  any  way  affect  the  income  of  the 
fund.  We  are  consequently  entitled  to  the  income 
of  the  fund.  Dearie  v.  Hall  (3  Buss.  1)  was  a 
case  where  the  notice  by  the  assignee  expressly 
required  the  moiety  of  the  dividends  to  be  paid  to 
him.  The  effect  of  placing  a  stop-order  on  a 
fund  is  merely  to  give  notice  to  the  Paymaster- 
General.  The  coui-t  is  not  in  the  position  of  a 
trustee  receiving  notice.  Payment  into  court  by 
trustees  does  not  put  an  end  to  their  trusteeship 
of  the  fund.  A  stop-order  is  not  equivalent  to 
notice  to  trustees,  and  does  not  in  any  way  perfect 
the  title.  [Stisling,  J.  called  attention  to 
Lloyd  V.  Banks,  L.  Rep.  4  Eq.  222 ;  36  L.  J.  751, 
Ch. ;  15  W.  R.  1006.J  That  was  a  case  of  notice 
to  trustees  of  an  assignment  of  an  interest  in  a 
trust  fund,  and  decided  that  the  reading  by  the 
trustee  in  the  newspaper  of  an  advertisement  of  a 
petition  in  the  Insolvent  Court,  by  which  he 
became  aware  of  the  insolvency  of  his  cestui  que 
trust,  did  not  amount  to  a  formal  notice  to  the 
trustee,  and  that  the  person  who  had  taken  a 
mortgage  of  the  cestui  que  trust's  interest  sub- 
sequently to  the  insolvency,  and  had  given  the 
first  formal  notice  to  the  trustees,  was  entitled  to 
priority  over  the  assignee  in  the  insolvency. 
Warburton  v.  Hill  (Kay,  470;  23  L.  J.  633,  Oh.) 
shows  that  trustees  who  pay  money  into  court  still 
remain  trustees  of  it,  and  their  trusteeship  is  not 
ousted  unless  the  court  has  dealt  with  it,  in 
which  case  the  court  becomes  trustee.  In  a  ease 
like  the  present,  where  the  court  is  not  a  trastee 
and  it  is  impossible  to  give  noti'^e  to  the  court, 
which  would  be  equivalent  to  notice  to  trustees,  a 
stop-order  cannot  affect  the  priority  of  incum- 
brancers. An  order  of  the  court  prohibiting  any 
dealing  with  the  fund  would  alone  be  effectual.  The 
paymaster  would  not  have  continued  to  make  pay- 
ments of  income  if  these  stop-orders  had  affected 
the  income  of  the  fund.  The  mortgagee  of  a  life 
interest  must  lose  his  priority  if  he  does  not  take 
possession  of  the  interest  mortgaged  by  applying 
to  have  the  income  paid  to  him.  [Stirling,  J. — 
What  authority  is  there  for  this  ?]  They  referred 
also  to 

Qreening  v.  Be:lford,  5  Sim.  195. 

Buckley,  Q.C.  and  B.  F.  Norton  for  the  defen- 
dants, the  trustees  of  the  Legal  and  General  Life 
Assurance  Company  — The  question  is,  what  is  the 
effect  of  these  orders.  The  view  the  Paymaster- 
General  has  taken  is,  that  it  is  simply  an  order 
upon  capital.  Having  a  stop-order  on  a  share  or 
interest,  you  cannot  escape  the  duty  of  inquiring 
what  the  share  or  interest   is.     Thp^court  wiU 
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ascertain  in  every  case  what  the  effect  of  the  stop- 
order  is: 

Uacleod-r.  Buchanan,  10  L.  T.  Rep.  9 ;  i  De  G.  J. 
A  Sm.  265. 

The  order  in  that  case  necessarilj  in  point  of  form 
afCected  the  whole  fxind,  but  only  in  point  of  form. 
For  information  as  to  the  extent  of  the  interest 
assigned  it  was  necessary  to  have  recourse  to  the 
petition.  The  orders  in  this  case  affect  the  share 
or  interest,  and  the  court,  as  in  Macleod  v. 
Bxtchanan  {tibi  »up.),  will  ascert9,in  what  that 
share  or  interest  is.  A  stop-order  on  a  fund  in 
court,  like  notice  to  trustees  in  the  case  of  the 
funds  being  in  their  hands,  is  the  most  effectual 
step  that  can  be  taken  towards  equitable  posses- 
sion. See  the  judgments  of  the  Court  of  Appeal 
in  Mutual  Life  Auuranee  Society  v.  Langley  (54 
L.  T.  Rep.  "326;  32  Ch.  Div.  460).  We  admit 
that  the  court  is  not  a 'trustee.  The  mort- 
gagee of  a  life  interest  is  under  no  obligation  to 
take  steps  to  be  put  in  possession  of  the  interest  of 
his  mortgagor,  and  runs  no  risk  by  omitting  to 
do  so. 

Charlet  Church  for  the  trustees  of  the  will. 

Haitinga  in  reply. — Though  there  are  a  number 
of  orders  the  income  has  never  been  stayed.  An 
order  by  which  income  is  stayed  alone  can  give 
priority.  Machod  v.  Buchanan  {ubi  »up.)  is  in 
no  way  inconsistent  with  this  proposition.  It  is 
not  the  practice  of  the  Paymaster-General's  ofSce 
to  treat  a  general  stop-order  as  affecting  income, 
and  this  being  the  case  these  general  orders  will 
give  no  priority  in  respect  of  the  particular 
Umited  interest  of  A.  P.  Mack.  Priority  is  gained 
by  the  first  stop-order  dealing  with  the  income, 
and  by  that  alone.  The  practice  prevailing  in  the 
Paymaster- G^eral's  ofBce  is  conclusive. 

Cur.  adv.  vtdt. 

May  9.  —  Stibli»o,  J.  gave  judgment  as 
follows : — ^In  this  action  a  fund  of  Sl.Set/.  17«.  Id. 
Consols  has  been  carried  over  to  "  the  accoiint  of 
the  legacy  bequeathed  to  Arthur  Paston  Mack 
and  his  children,  if  any."  To  the  income  of  this 
fund  Arthur  Paston  Mack  became  entitled  on 
attaining  twenty-five ;  luitil  that  age  he  was  only 
entitled  to  so  much  of  that  income  as  the  trustees 
of  the  testator's  will  thought  fit  to  allow  for 
maintenance.  He  has  no  interest  in  the  capital. 
Arthur  Paston  Mack  attained  twenty-one  on  the 
22nd  Jan.  1SS3,  and  subsequently  to  that  date  and 
prior  to  1887  an  order  was  made  directing  pay- 
ment to  him  of  5001.  par  annum  out  of  the  income. 
In  1887  Arthur  Paston  Mack  married,  and  on  the 
occaaon  of  his  marriage  assigned  his  life  interest 
in  the  fund  upon  trnsts,  first,  for  pavuient  of  the 
premiums  on  a  policy  settled  by  him:  secondly, 
for  payment  of  4001.  per  annum  to  hia  wife,  and 
subject  thereto  for  himself.  No  stop-order  has 
ever  been  obtained  by  the  trustees  of  this  settle- 
ment On  the  14th  March  1888  Arthur  Paston 
Mack,  without  disclosing  the  settlement,  mort- 
gaged bis  life  interest  to  the  trustees  of  the  Le^ 
ana  General  Life  Assurance  Companr  to  secure 
reMyment  to  them  of  70(.V.  On  the  -4th  March 
IS^  the  trostees  of  the  insurance  company 
obtained  an  order  "  that  no  part  of  the  shar^  of 
the  plaintiff  Arthur  Paston  Mack  of  and  in  tlie 
31.!^7/.  17«.  Id.  Consols  in  court  to  the  credit  of 
this  cauDtse  Maek  v.  PottU.  the  account  of  the 
kgaicy  bequeathed  to  Aithor  Paston  Mack  and 


his  children,  if  any,  be  transferred,  sold,  or  other- 
wise disposed  of  without  notice  "  to  the  trustees, 
the  apphcants.  Subsequently  Arthur  Paston  Mack 
executed    a    series    of    mortgages    to  the  same 
trustees,  still  without  disclosing  the  settlement, 
and  on  the  occasion  of  each  such  mortgage  a  stop- 
order  was  obtained  similar  in  form  to  that  which 
I  have  stated,  though  not  in  absolutely  identical 
language.    Perhaps  the  widest  is  that  of  the  Ist 
Juhr  1891,  which  runs  that  "  no  part  or  share  at 
and  in  the  funds  "  (specifying  ttiem)  "be  trans- 
ferred, sold,  paid  out,  or  otherwise  disposed  of.' 
In  otbers  ihe  language  is  that  "  no  pai-t  of  the 
shares  or  interest  of  the  plaintiff,  Arthur  Paston 
Mack,  in  the  funds  "    be  transferred,    sold,  or 
otherwise  disposed  of.    In  none  of  the  orders  is 
the  income  of    the    fund   expressly    mentioned. 
On  the  12th  Jan.  1894  the  summons  with,  which  I 
have  now  to  deal  was  taken  out,  asking  for  pay- 
ment of  the  income  of  the  fund  in  court  to  the 
trustees  of  Arthur  Paston  Mack's  marriage  settle- 
ment.   This  application  is  resisted  by  the  trustees 
of  the  Legal  and  General  Assurance  Company, 
who  claim  priority  over  the  settlement  trustees  by 
virtue  of  their  stop-orders,  and  ask  that  the  whole 
income  should  be  paid  to  them.    Befoi'«  dealing 
with  the  case  in  its  legal  aspect,  I  must  say  some- 
thing as  to  the  ciixsumstanoes  under  which  the 
order  of  the  24th  March  1888  was  obtained.      The 
summons  as  originally  brought  into  chambers, 
which  I  have  b^ore  me,  was  in  this  fonn.     It 
asked  "that  no  part  of  the  31,8672.  ConsK>ls  in 
court  to  the  credit  of  the  cause  to  which  the  plain- 
tiff A.  P.  Mack  is  or  ma^  become  entitled  caa.y  be 
transferred,  sold,  paid,  or  otherwise  disposed  of 
without  notice  to  the  applicants."    It  went  in  the 
first  place  before  the  junior  clerk  in  chambers. 
and  he,  seeing  that  the  interest  of  A.  P.  Mack 
was  limited  to  the  income  only,  proposed  to  alter 
the  summons  by  inserting,   b^ore  the   31,S67Z. 
Consols,  the  words  "  dividends  to  accrue  upon." 
One  reason  why  the  applicants  resisted  limitation 
to  income  was  that  they  desired  to  have  notice  of 
change    of    investments.     Ultimately   the    chief 
clerk  decided  that  the  "order  may  go,  though 
strictly  it  should  only   affect  dividends."     The 
st(Mp.«rder  was  practi(»Uy  simultaneous  with   an 
order  of    the   13th  Apru  1888,  for  payment  of 
the  whole  dividends    to  Arthur    Paston    Mack. 
On  the  application  for  the  order  of  the  13th  April 
1888  the  chief  clerk  insisted,  and  I  think  rightly 
insisted,  that  the  consent  of  the  incumbrancer 
should  be  obtained  to  the  order,  and  accordingly 
the  order  of  the  13th  April  18^  is  expressed  to 
be  made  notwithstanding  the  stop-order  previously- 
made.    The  chief  clerk  has.  as  i  understand  on 
all  subsequoit  oocaaons,  inusted  on  the  presence 
of  the  incumbrancer  whenever  the  fund  has  been 
dealt  with.    The  various  stop-orders  having  been 
obtained  under  the  circumstances  which  I  ha-ve 
mentioned,  it  is  next  to  be  inquired  what  is  the 
true  construction  of  them.    Certainly  not  one  of 
them  contains  the  apt  words  for  dealing  with  tlie 
income  of  the  fund  mentioned  in  them.    I  appre- 
hend, however,  that  in  ascertaining  the  effect  of 
these  orders  the  court  is  not  bound  to  confine  its 
attention  merely  to  the  language  of  the  orders 
themselves.     In  Maeleod  r.  BtiSuHian  (10  L.   IJ. 
Rep.  9 ;  33  L.  J.  906.  Ch. ;  4  De  6.  J.  &  S.  265) 
a  ^p-order  expressed  in  terms  wide  enoti^  to 
afftet  the  whole  of  a  fond  was  hdd  to  be  limited 
initeop«lianto»p«tia«krA«,olit  Tu««r, 
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L.J.  aays,  at  page  272  (4  be  G.  J.  &  S.) :  "It  is 
trne  that  the  order  obtained,  in  point  of  form, 
affected  the  whole  fond,  but  it  affected  it  in  point 
of  form  only.  Such  orders,  although  they  are 
drawn  up  as  affecting  the  whole  fund,  do  not  of 
necessity  show  that  the  whole  fund  has  been 
assigned,  for  every  such  order  must  affect  the 
vhde  fond,  as  separate  portions  of  the  fund 
cannot  be  dealt  with  whilst  the  whole  fund 
icmains  undivided.  The  form  of  the  order,  there- 
foe,  cannot  be  taken  to  show  the  extent  of  the 
interest  assigned;  bat  for  this  information 
recome  must,  if  necessary,  be  had  to  the  peti- 
tion on  which  the  order  is  founded,  and  which,  of 
omne,  must  in  the  body  of  it  disclose  the  assign- 
meni  In  most  cases,  however,  as  in  this,  it  is  not 
neoessaiy  to  resort  to  the  bodv  of  the  petition  for 
this  information,  for  either  the  assignor  joins  in 
tk  petition,  as  is  the  case  here,  or  is  served  with 
it,  ind  this  appears  on  the  order  itself,  which  thus 
shows  by  whom  the  assignment  has  been  made." 
SbipK)rcffirs  are  no  longer  obtained  on  petition, 
Int  this  seems  immaterial,  for  if  the  petition 
could  be  looked  at,  a  fortiori  one  may  look  at  what 
ifpean  on  the  face  of  the  order  itself.  Now,  in 
eidi  of  these  orders  a  mortgage  by  Arthur  Faston 
Vack  is  entered  as  read,  and  by  each  the  disposi- 
tion of  his  share  of  the  fund  is  restrained.  For  the 
paipose  of  ascertaining  what  the  share  is,  the  will 
of  the  testator  must  be  looked  at.  When  that  is 
done,  it  is  found  that  the  only  "  share  "  of  the  fund 
to  which  Arthnr  Faston  Mack  is  entitled  is  the 
income  arising  from  such  fund,  and  that  income 
onlj  is  expressed  to  be  assigned  by  the  several 
nnrtgages  mentioned  in  the  orders.  It  seems  to 
me  ^t,  under  these  circumstances,  the  orders 
mnit  be  construed  as  affecting  that  income,  for 
on  any  other  interpretation  each  would  be  simply 
>  inliity.  It  is  said,  however,  that  it  is  the 
practice  of  the  Paymaster- Geneml's  office  to  treat 
f^Knders  as  not  affecting  income  except  where 
moome  is  mentioned  on  t£e  face  of  the  order; 
indthat  in  this  very  case  these  orders  have  been 
*>Kgarded,  and  are  mentioned  in  the  certificates 
of  the  fund  issued  under  rule  99  of  the  Supreme 
Court  Funds  Rales  1886  as  affecting  capital  but 
not  income.  I  have  ascertained  by  inquiry  at  the 
Ptjmaster-General's  office  that  this  statement  of 
the  practice  is  correct.  I  am  further  informed  by 
the  repstrars  that  it  is  the  practice  of  each  of  them 
in  nidi  orders  to  mention  specifically  income, 
^iwierer  it  is  known  to  them  that  income  is 
intended  to  be  affected.  The  question  then  arises 
whether  1  am  bound,  having  regard  to  this 
pfictice,  to  treat  these  orders  as  affecting  capital 
fliilj'.  For  the  purpose  of  determining  this  ques- 
tion I  must  consider,  first  of  all,  what  is  the 
general  nature  and  effect  of  a  stop-order;  and 
«oondly,  what  are  the  duties  and  obligations  of 
the  Paymaster- General.  Now,  as  regards  the 
quMtion  of  the  nature  of  a  stop-order,  it  was 
decided  in  Dearie  v.  HaU  and  Loveridge  v.  Cooper 
(3  Ross.  1),  and  is  now  well-established  u,w 
(see  Ward  v.  Duncombe,  69  L.  T.  Rep.  121; 
fl®3)  A.  C.  369),  that  where  a  fund  is  in  the 
•"Md  of  trustees  an  incumbrancer  on  the  interest 
o'  a  beneficiary  who  gives  notice  to  the  trustees 
pMg  priority  over  an  earlier  incumbrancer  who 
J*»nc»t.  It  is  equally  well  settled  that  where  a 
rand  is  in  court  an  incumbrancer  cannot  effectually 
pin  priority  except  by  obtaining  a  stop-order. 
"O  far  as  I  can  discover,  the  first  reported  case 


in  which  this  was  decided  was  Greening  v. 
Beckford  (5  Sim.  195),  but  no  reasons  are  given 
for  the  decision.  The  foundation  of  the  rule  was 
carefully  considered  by  Lord  Hatherley  (then 
Wood,  V.C.)  in  Warhurlmi  y.  KiU  (Kay,  470 ;  2 
W.  R.  365).  In  that  case  a  judgment  creditor  of 
a  person  interested  in  a  fund  in  court  had  obtained 
charging  orders  on  the  debtor's  interest,  and  had 
left  copies  at  the  office  of  the  Accountant-General, 
and  entries  had  been  made  of  the  orders,  but  he 
obtained  no  atop  order.  The  Vice-Chancellor, 
although  he  did  not  decide  the  case  on  this 
ground,  expressed  the  opinion  that  the  judgment 
creditor's  notice  did  not  give  priority.  He  gives 
his  reasons  at  page  478  (Kay) :  "  Suppose  a 
party  did  not  Va^k  it  necessary  to  go  to  the 
Accountant- Greneral,  but  came  here  and  got  the 
first  stop-order,  he  would  effectually  prevent  the 
transfer  of  the  fund,  which  mere  notice  to  the 
Accountaut-Greneral  would  not  do.  .  .  .  It  has 
been  decided  that  notice  to  the  trustee  is  sufficient 
to  complete  an  equitable  charge  upon  a  trust 
fund,  and  that  it  is  not  necessary  to  make  in- 
quiry of  the  trustees.  ...  If  that  be  so,  it 
can  only  be  on  the  principle  that  notice  puts  it 
out  of  the  trustee's  power  to  deal  with  the  fund. 
If,  therefore,  a  pei-son  obtaining  a  stop-order  is 
not  affected  by  anything  which  the  Accountant- 
General  knows  concermng  the  fund,  it  must  be 
because  he  is  only  an  officer  of  the  court,  which  is 
really  the  trustee,  and  therefore  it  is  that  the 
party  should  come  to  the  court  to  obtain  a  stop- 
order  if  he  wishes  to  prevent  a  transfer  of  the 
fund.  I  see  enormous  inconvenience  to  the  course 
of  proceedings  in  the  court  in  holding  the 
Accountant-General  to  be  a  trustee,  not  taking 
into  account  the  personal  consequences  to  him. 
He  is  the  agent  of  the  court,  and  nothing  more ; 
the  court  is  the  trustee  of  the  funds  in  his  hands 
when  it  has  made  any  order  concerning  them,  and 
the  person  who  paid  them  in  remains  the  trustee 
until  the  coxirt  has  dealt  with  them."  Since 
this  judgment  was  delivered  the  court  has 
frequently  been  spoken  of  as  standing  in  the 
place  of  a  trustee  as  regards  the  funds  under 
its  control.  Such  language  is  made  use  of, 
for  example,  'by  the  Court  of  ApptKal  in  Be 
Holmes  (54  L.  T.  Rep.  328 ;  29  Oh.  Div.  788). 
There  Brett,  M.R.  savs,  at  p.  788 :  By  the  prac- 
tice of  the  Coui't  of  Chancery  when  a  fund  vras  in 
court  the  coui-t  was  considered  to  be  in  the  posi- 
tion of  a  trustee,  and  a  stop-order  had  the  same 
effect  as  the  notice  of  an  incumbi-ance  to  a 
trustee ; "  and  Cotton,  L.J.,  at  p.  789,  says  :  "  A 
stop-ordei'  takes  the  place  of  notice  to  a  trustee." 
In  the  case  of  Mutual  Life  Assurance  Company 
V.  Lanqley  (54  L.  T.  Rep.  2S&;  53  L.  J.  996, 
Oh. ;  3^  Oh.  Div.  460)  Cotton,  L.J.  says,  at  p. 
469  (32  Oh.  Div.) :  "  The  true  principle  is  this. 
One  ought  to  consider  how  will  notice  be  effec- 
tually given  so  as  to  prevent  the  fund  which  is 
being  dealt  with  being  improperly  dealt  with.  As 
regards  the  funds  in  court,  of  which  I  wiU  not 
call  the  court  a  trustee,  but  which  the  court  has 
control  and  custody  of,  there  the  proper  mode  of 
giving  effectual  notice  and  the  Mst  mode  is  to 
obtain  a  stop-order."  At  p.  471  Bowen,  L.J. 
says :  "  The  doctrine  upon  which  notice  is  neces- 
sary to  complete  the  title  is  the  branch  of  a  broad 
rule  that  you  must  do  your  best  to  perfect  lie 
transfer  of  possession,  and  the  notice  reaUy  goes 
as  far  towards  equitable  possession  as  you  can  go, 
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b«caase  you  affect  with  notice   the  person  who 
has  actual  control  of  the  fund.    In  order  to  go  as 
far  as  jou  can  towards  equitable  possession  you 
must  direct  your  steps  straight  to  the  person  in 
whose  hands  the  fund  is.     He  is  the  person  who 
has  obtained  the  control  of  it,  and  he  is  the  person 
who  alone  ought  to  be  dealt  with  as  far  as  notice 
is  concerned.    If  you  hare  two  sets  of  funds  in 
the  hands  of  two  sets  of  persons,  notice  to  one  set 
is  not  sufiScient  notice  to  both.    Tou  most  give 
notice  to  both.    If  you  only  give  notice  to  one  set 
you  have  only  given  notice  to  those  who  are  in  ptos- 
session  of  part.    When  you  apply  that  reasoning 
to  money  paid  into  court  by  the  trustee  it  is  per- 
fectly clear  that  as  soon  as  the  trustee  has  parted 
with  the  dominion  and  control  of  part  of  the  fund 
— as  soon  as  the  ftind  is  partly  in  court — then  the 
trustee  has  ceased  to  have  control  and  dominion 
over  the  whole  of  it,  he  is  no  longer  the  person 
who  has  the  control  and   dominion  over  the  part 
that  is  in  court.    It  may  be  an  inaccurnte  expres- 
sion to  say  the  coui-t  is  trustee,  or  that  the  trustee 
ceased  to  be  trustee  when  the  money  was  paid 
into    court.    He    has    no    longer  that    sort   of 
dominion  over  it  which  makes  giving  notice  to 
him  the  beat  step  to  be  taken  towards  equitable 
possession."     FHis  Lordship  then  referred  to  the 
;iadgment  of  {"ry,  L.J.  at  p.  473,  and  continued  :] 
The  object,  therefore,  of  obtaining  a  stop  order 
seems  to  me  to  be  to  give  effectual  notice,  not  to 
the  Faymaster-Oeneral  or  any  particular  officer  of 
the  court,  but  to  tiie  court  itself.    If  the  order 
when  brought  to  the  attention  of  the  court  is  such 
iipon  its  true  construction  as  to  affect  apaa'ticular 
interest,  it  would  seem  to  me  to  be  sufficient  and 
effectual  to  give  priority  to  an  incumbrancer  on 
that  interest,  unless  there  is  something  in  the 
rules  of  the  court  which  renders  it  specially  neces- 
sary to  bring   home  notice  to  the  Paymaster- 
General.    The  position  and  duties  of  the  Pay- 
master-General   are    defined   by    the    Chancery 
Funds  Act  1872.  sects.  4,  9,  the  Supreme  Court  of 
Judicature  Funds  Act  1883,  sects.  2,  5,  and  the 
Supreme  Court  Funds  Rules  1886,  rules  45,  99. 
[His  Lordship  then  considered  these  sections  and 
rules  at  some  length,  and  proceeded :]    Rule  99 
imposed  (I  believe  for  the  first  time)  on  the  Pay- 
master-General  the  duty  of  certifying  whether 
stop-orders   affect   principal   or  interest.    As   I 
have  caid,  the  certificates  given  by  the  paymaster 
in  the  present  case  treat  ttie  stop-orders  obtained 
by  the  trustees  of   the  insurance  company  as 
affecting  capital  and  not  income.     That  is  not,  as 
I  think,  the  true  constraction  of  the  orders  ;  but 
if  any  person  had  been  misled  by  the  paymaster's 
certificates — if.  for  example,  the  present  applicante 
had    advanced    money  on    the    faith    of    those 
certificates,  or  if  any  official  of  the  court  had  been 
induced  to  make  an  order  which  otherwise  would 
not  have    been  made — then  it  seems  to  me  a 
question  of    gravity   and  difficulty  would  have 
arisen.    Nothmg  of  the  kind  has  happened.    The 
marriage  settlement  was  prior  to  all  the  mortgages 
and  all  the  stop-orders ;  the  trustees  of  it  have 
neglected  to  take  the  ordinary  and  proper  step  in 
order    to  make   the    assignment   effectual.    No 
officer  of  the  court  has  been  led  by  the  orders  or 
the  certificates  either  to  do  or  abstain  from  doing 
anything  which  he  would  otherwise  have  avoided 
or  done ;  on  the  only  occasion  on  which  either  the 
capital  or  the  income  of  the  fund  in  court  has 
been  sought  to  be  dealt  with  the  chief  clerk  has 


required  the  presence  of  the  incumbrancers. 
Under  these  circumstances  I  think  that  I  am  at 
liberty  to  give  effect  to  the  stop-orders  accordinf; 
to  what  I  consider  their  tioie  construction,  nnd 
therefore  hold  that  the  incumbrances  created  by 
Arthur  Fasten  Mack  take  priority  over  his  marri^ 
settlement.  I  wish  to  add  that  it  seems  to  me  to 
deserve  consideration  whether  in  future  care 
should  not  be  taken  in  drawing  up  stop-orders  to 
express  on  the  face  of  them  plainly  what  it  is, 
whether  capital  or  income,  which  is  to  be 
restrained,  and  whether  in  all  cases  where  thor 
operation  is  not  so  limited  they  ought  not  to  lie 
treated  at  the  paymaster's  office  as  extencUng 
both  to  capital  and  income.  The  clerks  in  tbe 
Paymaster-General's  office  are  not  necessarily 
persons  who  have  had  a  legal  training,  and  even 
if  they  had,  the  materials  which  they  have  do  not 
enable  them  to  put  the  true  construction  on  the 
order.  They  can  only  look  at  the  title  of  the 
account,  which  in  this  case  does  not  appear  to  me 
to  have  been  happily  expressed  ;  and  at  the  order 
which  comes  before  them,  which  also  in  this  case 
appears  to  me  to  be  not  happily  framed.  I  think, 
therefore,  that  attention  should  be  directed,  in  all 
cases  in  which  stop-orders  are  sought,  to  the 
question  whether  capital  or  income,  or  both,  are  to 
be  affected. 

Solicitors:     Henry     G.     Church;     Lawrence. 
Graham,  Gray,  and  Sutherland. 


Friday,  May  25. 
(Before  Stirling,  J.) 
Be  Brown's  Trade  Marks,  (a) 
Trade  marks — Old  marTcs — Change  in  the  name  of 
the  firm  and  removal  to  new  plaee  ofhueinetB — 
Leave  to  amend — Patentt,  Designs,  and  Trade 
Marks  Acts  1883-1888,  «.  92. 
The  owner  of  certain  trade  marks  registered  cu  used 
before  the  13th  Aug.  1875  asked  for  leave  to  alter 
them    by    striking     out     certain     names    and 
addresses   and  either  leaving  the  spaces  blank 
or  filling  in  the  applicant's  present  firm,  name, 
and  business  address.     The  Comptroller  objected 
so  far  as  it  was  proposed  to  leave  blanks. 
The  Court  gave  leave  to  amend  by  striking  out  as 
proposed,  with  the  substitution  proposed  by  the 
applicant. 
In   the  year    1876  Edward    Henry    Brown,   on 
behalf  of    himself    and    his    partner    Frederick 
Charles  Brown,  trading  as  E.  Brown  and  Sons  at 
67,  Princes-street,  Leicester- square,  London,  re^- 
tered  certain  trade  marks  in  Glass  50  as  having 
been  used  previously  to  the  13th  Aug.  1875. 

In  1891  Edward  Henry  Brown  registered 
another  trade  mark  in  the  same  class  as  used  by 
him  and  his  predecessors  in  business  before  the 
1.3th  Aug.  1875. 

The  business  was  originally  established  by  E. 
Browji,  who  cairied  it  on  at  25,  Broad-street, 
Golden-square.  Frederick  Charles  Bro^vn  retired 
fi-om  the  ousiness  in  1884,  and  E.  H.  Brown,  who 
obtained  the  retiring  partner's  interest  in  the 
goodwill  and  trade  marks,  thenceforth  carried  on 
the  business  as  E.  Brown  and  Son.  At  a 
date  after  the  year  1876  the  business  was 
moved  to  7,  Gan-ick-street,  Covent  Garden,  and 
a  bi-anch  esteblished  at  26,  Rue  Bergei«,  Paris. 

(a)  Reported  by  J.  Samdebson,  Efj.,  Bwiister-at-Ltw. 
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In  Miurch  1894  E.  H.  Brown  gave  notice  of 
motion  for  leave  to  alter  the  said  trade  marks  in 
different  wajB,  the  effect  being  to  strike  oat  the 
nsmee  and  ntbstitate  the  name  of  E.  Brown  and 
Son,  or  leave  the  space  blank,  and  to  strike  out 
the  addresses  and  gabstitnte  the  present  place  of 
business,  or  the  branch  establishment  in  Paris  as 
the  case  might  be,  or  leave  blank  spaces. 

/ofcn  Cutler,  for  the  motion,  cited  Be  Burham 
[wBumham)  Brick,  Lime,  and  Cement  Company's 
TniiMarki  (W.  N.  (1892)  134;  9  R.  P.  0.  422), 
as  thawing  that  sect.  92  of  the  Patents,  Designs, 
and  Trade  Marks  Acts  1883-1888  applies  to  old 
marks. 

Ingk  Joyce,  for  the  Comptroller- General  of 
Paiats,  nused  no  objection  to  the  alterations 
asked  if  the  oonrt  thought  thej  should  be  made, 
hat  stated  that  the  Comptroller  objected  to  the 
kamg  of  blank  spaces. 

CtUer  was  willing  that  the  blank  spaces  should 
he  filed  up  as  stated  in  the  notice  of  motion. 

Stikuho,  J.  gave  leave  to  strike  out  of  the 
tnde  marks  what  the  applicant  proposed  by  the 
Dotioe  of  motion  to  strike  out,  and  suDstitute  what 
he  proposed  to  substitute,  the  Comptroller's  costs 
to  be  paid  by  the  applicant. 

Solkators:  C.  Vrquhart  Fisher;  The  Solicitor 
ftOit  Board  of  Trade. 


I^ottse  of  loxXm^ 

June  21,  22,  and  Aug.  3. 
(Before    the   Lord    Chancellos    (Herschell), 
I<ords  Watson,  Ashbotjbns,  MAORAaHTSR, 
ffldBusssiiii.) 

fiirjTHWAITB    AND    OTHBBS    V.    HaNNAT     AND 

OTHEB8.  (a) 
O;  APPEAL    FSOM    THE    COTTBT    Of    APPEAI.   IN 
ENGLAND. 

■PweKce — Parties — Joinder  of  plaintiffs — Different 

emta   of  action — Order    XVI.,   r.    1 — Order 

XVin.,  rr.  1  and  2. 

Mer  XVI.,  r.  1,  deals  only  with  the  parties  to  an 

action,  and  has  no  reference  to  the  joinder  of 

»«eroZ  causes  of  action. 

The  several  shippers   or  consignees  of  different 

Aijnnents  of  goods  shipped  on  l^oard  the  same 

A^  for  carriage  from  and  to  the  same  places, 

JMsea  as  plaintiffs  in  one  action  against  the 

iJlipoiimere    on    the    bills    of  lading   claiming 

damages  for  short  delivery. 

Sdd  (reversing  the  judgment  vf  fhe  cowrt  beloio), 

thai  ttey  voere  not  entitled  so  to  join  under  the 

Jvdieature  BuUs. 

Booth  V.  Briscoe  (2  Q.  B.  Div.  496)  distinguithed. 

This  -was   an    appeal    from    a   judgment  of  a 

Mjority  of  the  Court  of  Appeal    (Lord  Esher, 

V.A.  and  Kay,  L. J.,  Bowen,  Ij.J.  dissenting),  re- 

Pwted  m69  L.  T.  Rep.  677,  and  (1893)  2  Q.  B.  412, 

*ho  had  reversed  an  order  of  the  Divisional  Court 

(Day  and  Collins,  JJ.),  who  had  reversed  an  order 

MMathew,  J.,  made  at  chambers,  refusing  to 

™w5t  a  stay  of  proceedings  in  an  action  brought 

17  uie  respondents  against  the  appellants  under 

''"''^^'itances  which  appear   in  the   head-note 

W  BcpoiM  by  a  E  Maldot,  Eiq. ,  Burlatsr-at-Law. 
V«LLnL,i82i. 


above,  and  are  fully  set  out  in  the  judgments  of 
their  Lordships. 

Bigham,  Q.O.,  /.  Walton,  Q.C.,  and  Piekford, 
Q.C.  appeared  for  the  appellants  and  argued  that, 
in  order  to  join  in  one  action,  every  plaintiff  must 
have  an  interest  in  the  right  claimed.  Order 
XYni.,  r.  1,  provides  that  different  causes  of 
action  ma^  be  joined,  subject  to  the  restrictions 
therein  laid  down,  but,  if  Order  XYI.,  r.  1,  has  the 
construction  put  upon  it  by  the  respondents. 
Order  XVm.,  r.  1,  is  unnecessary.  Order  XVI., 
r.  1,  must  be  confined  to  one  cause  of  action.  This 
is  not  "  the  same  transaction,"  but  many  different 
transactions.  There  is  no  common  ground  of 
action ;  each  plaintiff  here  has  a  separate  ground 
of  action,  and  the  defendants  may  have  separate 
defences  to  each  one  of  them.  Order  XYI.,  r.  1, 
was  intended  to  remove  any  difficulty  arising  from 
misjoinder,  as  Bowen,  L.J.  points  out  in  his 
judgment.  The  rule  ought  not  to  be  carried 
f  urUier  than  this :  where  a  contract  is  made  with 
several  persons  thej  may  join  as  plaintiffs,  though 
it  may  not  be  a  joint  contract.  So  also  in  tort 
where  the  tort  is  one  affecting  several  persons. 
BurstaU  v.  Beyfus  (26  Ch.  Div.  35)  and  Sondes  v. 
WildsmUh  (1^3)  1  Q.  B.  771),  are  authorities 
against  the  respondents'  contention. 

Finlay,  Q.C.  and  T.  G.  Carver,  for  the  reapon. 
dents,  contended  that  the  iudnnent  of  the  Court 
of  Appeal  was  right.  Order  XYIIL,  checks  any 
possible  abuse  of  Order  XYI.  The  appellants' 
argument  is,  that  Order  XYI.  does  not  extend 
further  than  the  provisions  of  the  Common  Law 
Procedure  Act  of  1860 ;  but  the  true  view  is,  that 
any  number  of  plaintiffs  may  be  joined  subject 
to  the  power  of  ttie  court  under  Order  XVUI.  to 
prevent  any  abuse  of  its  process.  The  effect  of 
the  appellants'  contention  would  be  to  increase 
preatly  the  costs  of  preparing  for  trial,  and  then 
in  the  end  all  the  cases  would  eventually  be  tried 
together.  [Lord  Hbkschell,  L.C. — On  your 
contention  I  do  not  see  the  object  of  Order  XYI., 
r.  3.]  Booth  V.  Briscoe  (2  Q.  B.  Div.  496)  and 
Gort  V.  Boumey  (17  Q.  B.  Div.  625)  support  the 
view  taken  by  the  Coiut  of  Appeal. 

Bigham,  Q.C.  was  heard  in  reply. 

At  the  conclusion  of  the  arguments,  their  Lord- 
ships took  time  to  consider  their  judgment. 

Aug.  3. — Their  Lordships  gave  judgment  as- 
foUows : — 

The  LoBD  Chancellok  (Herschell).  —  Dfy 
Lords  :  The  appellants  are  the  owners  of  a  vessel 
called  the  Casileton.  The  respondents  shipped 
certain  cotton  on  board  that  vessel  for  caniago 
from  a  foreign  port  to  Liverpool.  On  arrival  at 
that  port  it  was  found  that  the  marks  of  eighteen 
bales  had  been  obliterated,  and  that,  taking  these 
into  account,  the  total  number  which  arrived  was 
less  b^  thirty-three  than  the  number  which, 
according  to  the  bills  of  lading,  had  been  shipped. 
Thereupon  the  present  action  was  brought,  the 
plaintiffs  being  the  several  holders  of  thebiUs  of 
lading,  either  as  shippers  or  as  indorsees  from 
shippers,  who  had  not  received  delivery  of  the 
num  ber  of  bales  specified  in  their  bills  of  lading 
respectively.  Upon  the  question  whether  such  an 
action  can  be  maintained  there  has  been  a  great 
difference  of  judicial  opinion.  Matibew,  J.  refused 
to  stay  the  action.  Day  and  Collins,  JJ.,  in  the 
Qneen's  Bench  Division,  took  a  differemt^view,  but    _ 
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their  jadgment  was  reversed  1^  the  Master  of  the 
BoUb  and  Kaj,  L. J.,  the  late  Lord  Justioe  Bowen 
dissenting.  It  is  admitted  that  the  claims  of  the 
plaintiffs  are  several,  that  they  have  no  joint 
cause  of  action  or  claim  to  relief,  and  that  before 
the  Judicature  Act  thej  could  not  hare  been 
joined  as  plaintiffs  in  such  an  action  as  the 
present ;  but  it  is  contended  that  Order  XYI.,  r.  1, 
justifies  the  course  which  has  been  pursued  in 
making  them  co-plaintiffs.  The  argument  of  the 
learned  counsel  for  the  respondents  went  this 
length,  that  the  rule  sanctions  the  joinder  of  anj 
number  of  plaintiffs,  however  distinct  the  causes 
of  action  in  respect  of  which  they  are  suing, 
subject  only  to  this,  that  any  defendant  alleging 
that  several  causes  of  action  have  been  united 
which  cannot  conveniently  be  disposed  of  together 
may,  imder  Order  XVin.,  r.  8,  apply  for  an  order 
confining  the  action  to  such  of  the  causes  of  action 
as  can  be  conveniently  disposed  of  together.  If 
the  argument  be  a  soimd  one  it  cannot,  in  my 
opinion,  stop  short  of  the  point  to  which  the 
learned  counsel  pressed  it.  The  Master  of  the 
Bolls  thought  a  more  limited  construction  might 
be  put  upon  the  rule,  that,  large  as  the  words  of 
the  rule  wei-e,  if  the  causes  of  action  vested  in  the 
plaintiffs  respectively  were  not  merely  separate 
causes  of  action,  but  were  in  respect  of  utterly 
distinct  and  different  transactions,  then  the  plain- 
tiffs could  not  join  in  one  action  in  respect  of 
them.  I  am  unable,  with  all  deference,  to  find 
anything  in  the  language  of  the  rule  to  justify 
drawing  such  a  line,  nor  can  I  see  how  it  could  in 
practice  be  dmwn.  Take  the  facts  of  the  present 
case  as  an  illustration.  In  what  sense  can  it  be 
said  with  accuracy  that  the  different  causes  of 
action  all  arise  out  of  the  same  transaction  P  The 
claim  is  in  each  case  in  respect  of  a  breach  of  a 
separate  contract  to  deliver  the  goods  shipped. 
T^ether  the  goods,  the  non-delivery  of  whicn  is 
complained  of,  were  in  fact  shipped  depends  in 
each  case  upon  a  different  set  of  circumstances. 
The  several  consignments  mar  have  been  and 

Srobably  were  delivered  to  the  shipowner  by 
ifferent  persons,  at  different  times,  and  imder 
different  circumstances.  They  were,  it  is  true, 
delivered  for  carriage  in  the  same  ship  and  wei-e 
goods  of  the  same  description.  But  I  cannot  see 
that  this  makes  the  transaction  one  any  more 
than  if  goods  consigned  by  different  persons  had 
been  intended  for  carriage  by  different  ships  and 
had  been  of  a  different  description.  Precisely  the 
same  controversy,  requiring  just  the  same  proof, 
might  have  arisen  in  the  one  case  as  in  the  other. 
And  if  the  one  case  be  within  the  rule  I  see 
nothing  in  its  terms  to  exclude  the  other.  Order 
XVI.,  r.  1,  purports  to  deal  merely  with  the 
parties  to  an  action,  and  has,  I  think,  no  reference 
to  the  joinder  of  several  causes  of  action.  This 
subject  is  dealt  with  in  Order  XV  III.  Tet,  if  I 
correctly  understand  the  argument  of  the  respon- 
dents, the  construction  they  put  upon  Order  XVI. 
necessarily  deals  with  the  joinder  of  several 
causes  of  action,  and  confers,  without  reference  to 
any  other  order  or  rule,  the  right  "to  unite  in  the 
same  action  several  causes  of  action."  For,  if  it 
sanctions  the  joining  of  plaintiffs  having  separate 
and  distinct  causes  of  action,  this  involves  of 
necessity  the  union  in  one  action  of  several  causes 
of  action.  The  rule  provides  that  "  all  persons 
may  be  joined  as  plaintiffs  in  whom  the  right  to 
any  relief  claimed  is  alleged  to  exist,  whetlier 


jointly,  severally,  or  in  the  alternative.''  TUi 
conveys  to  my  mind  the  idea  that  the  refirf 
claimed  by  the  plaintiffs  who  are  joined  is  to  lie 
the  same  relief,  especially  when  I  consider  Hoi 
the  rule  only  relates  to  the  parties  to  an  actioii, 
and  that  the  right  to  join  more  than  one  came  of 
action  is  regulated  by  another  rule.  But  for  tbe 
use  of  the  word  "  severally,"  I  do  not  think  tsj 
doubt  would  have  been  entertained  that  this  via 
the  true  construction.  There  was  naturally  muck 
discussion  as  to  the  meaning  and  effect  of  that 
word.  In  construing  these  rules  it  must  alvan 
be  borne  in  mind  that  before  the  passing  of  tw 
Judicature  Act  the  practice  and  procedure  of  iit 
Court  of  Chancery  and  the  courts  of  conunoi 
law  differed  in  many  respects.  It  was  a  leading 
object  of  the  rules  framed  under  that  Act  to 
formulate  a  code  of  procedure  which  should  ii 
general  be  applicable  to  the  Common  Law  sci 
Chancery  Divisions  of  the  High  Court  alike. 
Now,  there  can  be  no  doubt  that  in  the  Court  of 
Chancery  there  were  many  cases  in  which  co- 
plaantiffs  mi^ht  severally  be  entitled  to  the  samt 
relief,  and  might,  before  the  Judicature  Act,  han 
been  properly  joined,  although  their  claim  im 
neither  joint  nor  alternative.  There  is,  therefot 
no  difficulty  in  satisfying  every  word  of  the  role  Iff 
the  construction  which  I  have  suggested,  and  it,! 
confess,  appears  to  me  the  natural  one.  It  caimal 
be  doubted  that,  whatever  construction  is  pnt 
upon  the  rule  I  have  been  considering,  must  bi 
applied  equally  to  rule  4  of  the  same  order.  Thtj 
result  of  the  respondents'  contention  would  li6 
that  any  number  of  plaintiffs  might  join  togetlier 
to  sue  any  number  of  defendants  in  respect  dt 
causes  of  action  not  common  to  either  plainta^or 
defendants.  There  are  other  rules  of  Order  XYI 
which  seem  to  me  to  militate  against  this  conten- 
tion. It  is  difficult  to  understand  how  there  coaU 
ever  be  a  "  misjoinder  "  if  such  a  procedure  were 
authorised.  And  what  is  the  use  of  rule  6,  whidi 
enables  a  plaintiff,  '*  at  his  option,  to  join  •• 
parties  to  the  same  action  all  or  any  of  <b 
persons  severally  or  jointly  and  aeverallT  liaUe 
on  any  one  contract,"  if  the  previous  rules  ban 
the  effect  contended  forP  I  do  not  pause  to 
discuss  the  question  whether  the  constractiaB 
contended  for  by  the  appellants  or  by  the  respoB- 
dents  would  l>e  found  to  provide  the  more 
convenient  procedure.  I  have  endeavoured  to 
construe  the  rule  ax>art  from  such  consideraticaBi 
but  this  much  I  may  say,  that  I  am  far  from 
satisfied  that  £he  balance  of  convenience  is,  as  tin 
respondents  contend,  on  their  side.  I  cannot 
accede  to  the  argimient  urged  for  the  r^pondenli 
that,  even  if  the  joinder  of  the  plaintifm  in 
action  was  not  warranted  by  the  rule  relied 
this  was  a  mere  irregularis  of  which  the  plainf 
by  virtue  of  Order  LXX.,  could  not  now 
advantage.  If  unwarranted  by  any  enactment 
rule,  it  IS,  in  my  opinion,  much  more  than 
irregularity.  Before  concluding  I  ought  t»! 
refer  to  the  case  of  Booth  v.  Briscoe  (2  Q.  B. 
Div.  496)  which  was  much  relied  on  l'7.*j|^ 
respondents.  The  plaintiffs  who  were  joiDeij 
in  uiat  action  sued  in  respect  of  a  libel  impugninf  | 
the  management  of  an  institution  of  which  th^: 
were  the  trustees.  No  objection  was  taken  to  w 
constitution  of  the  action.  They  recovered  joiW; 
damages.  In  the  Court  of  App^  Bramwell,LJ«l 
intimated  an  opinion  that  their  causes  of  aeiioB| 
were  several,  and  that  the^  dauu^ee  should  lia^j 
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been  aeTenl  also.  But  he  thouKht  that  they 
might,  neTertheless,  under  the  circmnBtances, 
properlr  be  joined.  It  is  not  necessary  to  deter- 
mine whether  that  case  was  rightly  decided.  It 
it  enough  to  say  that  it  was  a  very  different  one 
Enm  the  present.  I  think  that  the  judgment  of 
the  Court  of  Appeal  should  be  reversed,  and  the 
jnd^ent  of  the  Queen's  Bench  Division  restored, 
and  that  the  respondents  should  pay  the  costs, 
here  and  below. 

Lord  AfiHBOTTBNE  concorred. 

Lord  KuBBELL. — My  Lords :   In  this  case  the 
lespondents,  the  plaintifEs  below,  sue  the  appel- 
knts,  the  defendants  below,  for  non-delivery  of 
(otain  bales  of  cotton  shipped  in  the  defendant's 
iteamahip  Cattletan  at  Ghdveston  for  carriage  to 
IiTeipo<M.    The  plaintiffs  consists  of  sixteen  firms 
« persona,  nine  of  whom  are  alleged  to  have  been 
tb^pen  and  seven  consignees  of  the  cotton  in 
question.    The  defendants  have  pleaded  several 
ddaues,  the  principal  defence  apparently  being 
tint  the   biJes    of    cotton   claimed  were  never 
■hipped,  or  received  for  shipment,  on  board  the 
defendants'    ship.      The    facts    alleged    in    the 
Readings,  so  far  as  they  are  material,  are  as 
mlowg :  Each  of  the  nine  shippers  shipped  bales 
d  cotton,  in  varying  quantities,  on  board  the 
(ktOeUm,  receiving  separate  bills  of  ladii^  there- 
for.  The  facts   common    to  all  the    shipments 
«ere:  that  the  shipments  consisted  of  bales  of 
cotton;  that  they  were  laden  on  board  the  same 
lUp  (which  was  a  general  ship) ;  that  they  were 
enogned  to  the  same  port ;  and  that  the  bills  of 
li&g  were  similar  in  all  respects  material  in  this 
eaae.  When  the  ship  arrived  at  Liverpool  it  was 
found  that  the  total  number  of  bales  landed  fell 
aluit  of  the  total  number  in  the  bills  of  lading  by 
evliteen.    Further,  it  was  found  in  the  case  of 
ineaof  the  landed  bales  that  their  distinctive 
naifa  and  numbers  had  been  obliterated,  and 
tbii  th^   were    unidentifiable.      Those    fifteen 
lalea  had  been  sold,  and  it  is  stated  that  tluir 
pnoeeds  have  been  distributed  proportionately 
■DNnggt  the  several  consignees.    In  this  state  of 
thingg  Uie  plaintiffs  joined  in  bringing  the  present 
Ktioi.    The  defendants  objected  to  the  joinder 
of  tin  plaintiSs  in  one  action,  and  contended  that 
each  plaintiff  was  bound    to  bring   a  separate 
*ction  in  respect  of  his  shipment  or  consignment, 
uhdsg  a  separate  and  distinct  cause  of  action. 
On  the  Ist  June  1893  Mathew,  J.  made  an  order 
lefnnne  an  application  to  stay  the  action ;  but  on 
ippeal  bom  uiat  refusal  Day  and  Collins,  JJ.  on 
the  30th  June  1893  made  an  order  that  all  f  m-ther 
P>p<%eding8  should  be  stayed,  or  the  action  dis- 
iiiuaed,  on  the  ground  that  the  plaintiffs  should 
lave  brought  separate  actions  in  respect  of  their 
iwpective  claims,  and  further  ordered  that  the 
phintiSs  should  elect  as  to  the  claim  to  be  pro- 
weded  with.    Upon  appeal  had  from  the  kist- 
"Mitioned  order,  the  Master  of  the  Bolls  and 
Aay, L J.  (Bowen,  L.J.  dissenting) gavejudgment 
'J'WBing  the  order  of  the  Divisional  Court,  and 
™iebj  allowed   the  action  to  proceed.    From 
tbat  jndgment   the  present  appeal  is  brought, 
^w^question  thus  raised  before  your  Lordships 
™nw  npMi  the  proper  construction  of  Order  XVI., 
t-  1.    That  rule   provides  that:    "All  persons 
lay  be  joined  as  plaintiffs  in  whom  the  right  to 
*ty  relief  claimed  is  alleged  to  exist,  whether 
Jo^ly.  Beverly,  or  in   uie  alternative.      And 


judgment  may  be  given  for  such  one  or  more  of  the 
plaintiffs  as  may  be  found  to  be  entitled  to  relief, 
for  such  relief  as  he  or  they  may  be  entitled  to, 
without  any  amendment.  But  the  defendant^ 
though  unsuccessful,  shall  be  entitled  to  his 
costs  occasioned  by  so  joining  any  person  who 
shall  not  be  found  entitied  to  relief,  unless  the 
court  or  a  judge  in  disposing  of  the  costs  shall 
otherwise  direct."  The  Master  of  the  Bolls 
thought  that,  grammatically  construed,  the  order 
was  wide  enough  in  its  terms  to  permit  of  the 
joining  of  any  number  of  plaintiffs,  although 
their  causes  of  action  related  to  entirely  distinct 
and  different  transactions  ;  but  he  thought  that, 
in  order  to  prevent  the  absurdity  which  he  con- 
sidered might  arise  from  that  wide  construction, 
the  role  ought  to  be  construed  with  this  limita- 
tion :  namely,  that  although  several  plaintiffs 
with  different  and  distinct  causes  of  action  might 
be  joined  together  in  one  action,  their  causes  of 
action  must  arise  out  of  the  same  transaction. 
Further,  he  arrived  at  the  conclusion  that,  although 
the  plaintiffs  in  this  case  have  different  causes  of 
action,  they  are  causes  of  action  which  did  arise 
out  of  the  same  transaction,  and  that  therefore 
the  plaintiffs  were  here  properly  joined.  It  seems 
to  me  that  a  serious  ambiguity  lies  in  the  use  of 
the  words  "  same  transaction "  as  here  applied. 
I  think  that  the  causes  of  action  here  did  not 
arise  out  of  the  same  transaction.  They  arose 
out  of  similar  but  entirelv  distinct  transoctianB, 
creating  similar  but  entirely  distinct  legal  liabili- 
ties. The  goods  of  the  several  plaintiffs  were,  no 
doubt,  sent  in  the  same  ship  from  the  same  port 
of  shipment  to  the  same  port  of  discharge,  and  in 
that  sense  the  plaintiffs  may  be  said  to  nave  been 
parties  to  the  same  transaction,  but  in  that  sense 
only.  The  property  in  the  goods  was  distinct  in 
the  case  of  each  shipper,  and  the  contracts  of 
carriage  were  likewise  distinct.  There  was  no 
community  of  interest  or  of  property  as  between 
the  plaintiffs.  In  truth,  the  ti'ansaction  was  not 
one  and  the  same.  There  were  several  transac- 
tions, similar  indeed,  but  different  and  distinct 
from  one  another.  Eay,  L.J.  was  of  opinion  that 
if  Order  XVI.,  r.  1,  stood  alone,  the  joining  under 
one  writ  here  attempted  of  several  plaintiffB  with 
distinct  and  separate  causes  of  action  was  not 
authorised  by  the  rule ;  but  he  thought  that  Order 
XVIIL,  r.  1,  did  authorise  such  joining,  subject 
to  the  power  of  the  court  or  of  a  judge  to  intervene 
where  considerations  of  convenience  justified  it. 
I  cannot  assent  to  this  view.  Order  XVI.  is  con- 
versant with  a  subject-matter  different  from  that 
dealt  with  by  Order  XVIII.  Order  XVI. 
(principally  in  rules  1  and  4)  deals  with  the  parties 
to  on  action ;  but,  in  my  judgment,  Order  XVIII. 
deals  and  deals  only  with  the  causes  of  action 
which  may  be  joined  together  in  an  action  properly 
constituted,  as  to  parties,  under  Order  XVI. 
Bowen,  L.J.  dissented  from  the  view  taken  by  the 
other  members  of  the  court,  and  I  concur  both  in 
the  reasons  of  that  learned  judge  and  in  the 
conclusion  at  which  he  arrived.  I  cannot  agree 
with  the  Master  of  the  Bolls  in  the  limitation 
which,  to  avoid  an  absurdity,  he  introduces  in  the 
construction  of  rule  1  of  Order  XVI. — namely,  the 
limitation  that  the  plaintiffs  shall  have  been  con- 
cerned in  the  some  transaction.  I  find  no  such 
words  of  limitation  either  in  rule  1  of  Order  XVI., 
dealing  with  plaintiffs,  or  in  rule  4  of  the  same 
order,  dealing  with  defendants;    and,  therefore, 
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it  seems  to  me  that  tJie  only  two  possible  oon- 
stmctions  are  those  which  were,  in  fact,  the 
contentions  of  counsel  at  the  bar  for  the  appellants 
and  for  the  respondents  respectively.  For  tiie 
respondents  it  was  broadly  contended  that  any 
number  of  plaintiffs,  with  any  number  of  distinct 
oauses  of  action,  might  join  in  one  action  within 
the  meaning  of  the  rule,  subject  only  to  the 
control  of  the  court  or  of  a  judge.  I  must  dissent 
from  this  view.  Indeed,  if  rule  1  is  to  have  this  wide 
construction,  rule  4  must  receive  an  equally  wide 
construction.  That  rule  provides  as  follows: 
"  All  persons  may  be  joined  as  defendants  against 
whom  the  right  to  any  relief  is  alleged  to  exist, 
whether  jointly,  severallv,  or  in  the  alternative. 
And  judgment  may  be  given  against  such  one  or 
more  of  the  defendants  as  mav  be  found  liable, 
according  to  their  respective  liabilities,  without 
any  amendment."  AocordinK  to  this  broad  con- 
tention, therefore,  it  would  oe  possible  to  join 
any  number  of  plaintiffs  with  distinct  causes  of 
action  against  any  number  of  defendants  charged 
on  distinct  grounds  of  liability.  On  the  other 
hand,  it  was  contended  for  the  appellants  that 
the  plaintifFs,  who  alone  can  be  joined  in  one 
action  under  Order  XYI.,  r.  1,  are  plaintiffs  in 
whom,  or  in  some  of  whom,  not  any,  but  the 
right  to  any  relief  claimed  is  alleged  to  exist.  In 
my  judgment,  this  is  the  true  construction.  In 
otiier  words,  the  rule  applies  to  cases  where  it  is 
doubtful  in  which  of  tiie  plaintiffs,  or  in  what 
number  of  the  plaintiffs,  and  whether  jointly  or 
severally,  the  legal  right  to  relief  exists,  and  also 
to  cases  (more  frequent  in  the  Chancery  than 
in  the  common  law  courts)  in  which  several 
plaintiffs  having  separate  rights  claim  the  same 
relief.  This  view  is  strengthened  by  the  fact  that 
several  of  the  rules,  following  rules  1  and  4  of 
Order  XVI.  and  rule  1  of  Order  XVIII.,  would 
have  been  unnecessary  were  the  true  construction 
the  wide  one  contended  for  by  the  respondents. 
It  is  not  unimportant  to  observe  that  rule  11  of 
Order  XVI.,  which  deals  with  misjoinder,  only 
enables  the  court  or  a  jn^e  to  deal  with  the  names 
of  parties  "  improperly  jomed" ;  but  it  is  difficult  to 
see,  if  the  construction  of  rule  1  contended  for  by  the 
respondente  be  right,  how  there  could  be  a  mis- 
joinder of  plaintiffs.  On  the  other  hand.  Order 
XVm.,  r.  11,  dealing  with  joinder  of  causes  of 
action,  gives  the  court  or  a  judge  power  to 
limit  the  joinder  of  causes  upon  considerations  of 
convenience  alone.  It  was  suggested  at  the  bar 
that,  if  this  action  were  not  allowed  to  proceed  as 
now  constituted,  each  plaintiff  suing  separately 
would  be  placed  in  a  position  of  difficmty,  because, 
it  was  urged,  the  defendante  might  attribute  the 
unmarked  bales,  or  a  sufficient  number  of  them, 
to  the  particular  plaintiff  suing,  and  so  meet  his 
claim.  But  this  is  not  so.  When  the  bales 
became  unidentifiable,  the  several  owners  of  cotton 
became,  in  point  of  law,  owners  in  common  of 
them  in  proportion  to  their  respective  intereste, 
and  the  shipowner  could  only  attribute  such 
proportion  in  answer  to  any  claim  for  non-delivery : 
(Spenee  v.  The  Union  Marine  Insurance  Company 
Limited,  L.  Rep.  3  C.  P.  427.)  The  argument 
of  convenience  was  strongly  pressed  upon  your 
Lordships.  I  am  by  no  means  certain  that  that 
ar^mei.t  has,  in  tne  facte  of  this  case,  much 
weight ;  but  whether  it  has  or  has  not,  it  cannot 
be  regarded  if,  as  I  think,  the  orders  and  rules  do 
not  authorise  that  joinder  of  plaintiffs  which  has 


been  here  attempted.  A  brief  reference  to  tbe 
authorities  is  sufficient.  As  to  the  case  oi 
Booth  V.  Briecoe  (2  Q.  B.  Div.  496),  it  is  only 
necessary  to  say  that,  assuming  that  case  to  ban 
been  lightiy  decided,  which  it  is  not  neoesuTj  to 
determine  here,  it  differs  widely  from  the  preMnt 
one,  and  it  is  no  authority  for  the  respondente' 
contention.  That  was  a  case  in  which  the  plain- 
tiffs,  managers  of  an  asylum,  brought  an  actian 
in  respect  of  a  libel  which  did  not  reflect  upon  them 
individually  or  by  name,  but  upon  the  maiiage- 
ment.  They  brought  a  jdint  action,  and  le- 
covered  joint  damages.  No  objection  was  taken 
to  the  constitution  of  the  action  until  the  matter 
came  before  the  Supreme  Court  after  trial,  and 
Lord  Bramwell  came  to  the  conclusion,  in  the 
circumstances  I  have  mentioned,  that,  as  tbe 
complaint  was  of  one  and  the  same  wrong, 
they  might  be  joined  as  co-plaintiffs.  In  Gorix. 
Bovmey  (17  Q.  B.  Div.  625)  two  plaintifis  snini 
together  claimed  relief  in  respect  of  separate  and 
distinct  causes  of  action.  No  objection  iraa 
taken  to  tbe  constitution  of  the  action,  which 
was  referred  to  arbitration  upon  the  terms  that 
the  coste  were  to  abide  the  event ;  and  the  sole 
point  to  be  determined  was  the  question  what  was 
the  event  upon  which  the  coste  depended.  Certun 
dicta  of  the  Master  of  the  Rolls  in  that  case  wen 
relied  upon  by  the  respondente  before  your  Lord- 
ships. But  those  dicte  were  not  assented  to  b; 
Bowen,  L.  J.,  and  were,  in  fact,  not  necessary  for 
the  decision  of  the  question  at  issue.  A  farther 
point  was  teken  at  the  bar  on  the  part  of  tbt  | 
respondente,  namely,  that  the  joinoer  of  the ' 
plamtiffs  in  a  way  not  authorised  by  Order  XTl 
was  a  mere  irregularity,  and  that  uie  appellanta 
came  too  late  to  take  advantage  of  it  This 
objection  is  not,  in  my  judgment,  well  founded. 
In  my  judgment  such  joinder  of  plaintiSi  is 
more  than  an  irregularity ;  it  is  the  constitalian 
of  a  suit  as  to  parties  in  a  way  not  authorised  hj 
the  law  and  the  rules  applicable  to  procedme; 
and,  apart  altogether  from  any  ezpreso  pows 
given  by  the  n^es,  it  is  fully  within  the  com-  ! 
petence  of  the  court  to  restrain  and  to  prevent  an 
abuse  of  ite  process.  On  the  whole,  therefore,  1 
come  to  the  conclusion  that  the  judgment  of  the 
Court  of  Appeal  should  be  reversed,  and  judgment 
entered  for  the  appellante  with  coste. 

The  LoBB  ChattceIiLos. — ^My  Lords:  I  an 
requested  to  stete  that  Lords  Watson  and  TS»e- 
naghten,  who  were  present  during  the  argoment 
of  the  case,  but  are  not  able  to  be  here  to-day. 
concur  in  the  judgment  which  has  been  been  pn-  | 
posed. 

Judgment  of  the  Court  of  Appeal  reversed; 
judgment  of  the  Queen^i  Bench  Divitio* 
restored ;  respondents  to  pay  the  costs  in  tt»» 
House  and  bdoto. 

Solicitors  for  the  appellante,  Bowcliffes,  Ravk. 
and  Co.,  for  Hill,  Dickiiuon,  Dickinson,  and  Hvll, 
Liverpool. 

SoUcitors  for  the  respondente,  Wynne,  JEWm*. 
and  Wynne,  for  H.  Forshaio  and  Hawkins,  Live^ 
pool. 
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May  1  ami  June  4. 
(Before  the  Eabl  of  Selbobnb,  Lords  "Watson, 
Macnaohtxit,  Mobbib,  and  Shand.) 
Cobb  v.  Thk  Gebat  Westken  Railway 
Company,  (a) 

ox  APPKAL    FSOK    THE    COT7BT    OF    APPEAL    IN 
ENGLAND. 

Jiatluay  eompanf — NegUgenee — Duty  to  passenger 
—Sefutal  to  stop  tram — Overcrowding — Bobbery 
tif  passenger. 
Hit  tot  the  legal  duty  of  a  railway  company  to 
(May  a  train  in  order  to  give  a  passenger  who 
ka»  been  robbed  the  opportunity  of  giving  the 
aUeged  thief  into  custody. 
The  appellant  was  a  passenger  by  the  respondents' 
nmttoy.     While  the  tratn  was  at  a   station  a 
foajr  W  men  forced  their  tcai^  into  the  carriage 
in  which  the  appellant  was  seated,  and  assaulted 
end  robbed  him.     The  appellant  complained  to 
tk«  station-m,aster,  and  asked  him  to  detain  the 
train  in  order  that  the  police,  of  which  there  was 
t  mffieient  force  in  the  station,  might  take  the 
■nen  inio  custody  and  search  them.    The  station- 
natter  refused  to  do  this,  and  started  the  train. 
If  ihe  men  had  been  arrested  and  searched  at 
onee,  fhe  property  might  have  been  recovered. 
Tke  appeUant  brought  an  action  against  the  com- 
jMiiy  alleging  negligence   in  not  delaying  ihe 
train,  and  in  cMowing  the  carriage  to  be  over- 
tnxeded. 
fieU  {aSrming  the  judgment  of  ihe  court  below), 
Otat  the  sUUiement  of  claim  disclosed  no  cause  of 
action  on  either  around. 
Pomder  v.  North-Eastern  Railway  GompauT  (65 
I.  T.  Rep.  679 ;  (1892)  1  Q.  B.  385)  discussed  and 
icMed. 
Teu  was  an  appeal  from  a  judgment  of  the 
Court  of  Appeal  (Lord  Esher,  M.B.,  Bowen  and 
Smith,  L.JJ.),  reported  in  68  L.  T.  Rep.  483 ; 
(1898)  1  Q.  B.  Div.  459,  affirming  a  judgment  of 
the  Divisional  Court  (Day  and  Collins,  JJ.)  re- 
pwted  in  68  L.  T.  Rep.  1:22,  upon  a  point  of  law 
niwd  fay  the  pleadings,  and  ordered  to  be  dis- 
posed of  under  Order  XXV.,  r.  2. 

The  point  of  law  was,  whether  the  statement  of 
claim  mscloeed  any  cause  of  action. 

The  facts  appear  sufficiently  from  the  head- 
note  ahore,  and  from  the  reports  in  the  courts 
Wo».  The  judgments  below  were  in  favour  of 
Q>e  defendants,  the  present  respondents,  on  this 
point 

B.  IT.  Harper  (Robert  WaUaee  with  him)  for 

the  appellant. — There  was  a  duty  on  the  company 

to  detain  the  train  for  the  purposes  of  justice, 

»nd  for  the  breach  of  this  duty  they  are  liable. 

iThe  Eabl  of  Selbobnb. — There  is  no  allega- 

^  that  it  was  safe  to  stop  the  train  under  Uie 

♦uwunstances;  the  statement  of  claim  is  too  vague.] 

Aa  to  the  liability  of  a  railway  company  for  the 

poperty  ■  of    passengers   in    their    trains,    see 

B^wh  T.  The  Oreat   Western    Railway  Company 

(a5  li.  T.  Bep.  9;  13  App.  Cas.  31).     See  also 

iwrAaH  v.  York,  Newcastle,  and  Berwide  Railway 

J^«^«V  (11  C.  B.  665).  which  lays  down  that 

'iiere  is  a  duty  on  the  company  to  carry  a 

^*enger  safely ;  and  that  case  was  approved  in 

^lutin  y.  Great  Western  Railway  Company  (16 

}t  T- Bep.  320;  L.  Rep.  2  Q.  B.  442).   [ihe  Eabl 

,     M  Sblbobhe.— If     Pounder    v.    North-Eastem 

W  S«I«tM  br  a  E.  Ualdxh,  Eaq.,  Buristra^kt-Law. 


Railway  Company  (65  L.  T.  Rep.  679;  (1892) 
1  Q.  B.  385)  did  not  give  rise  to  a  cause  of  action, 
I  cannot  conceive  what  would  do  so.]  There  is  a 
duty,  independent  of  contract,  to  any  person  law- 
fully in  the  railway  station.  See  the  American 
case.  New  Orleans  Railway  Company  v.  Burke  (24 
American  Rep.  689).  The  second  point  is  the  over- 
crowding :  it  need  not  be  the  only  cause  of  the 
injury  if  it  materially  contributed  to  it,  as  in  this 
case,  in  giving  facilities  for  the  robbery.  The 
fact  that  the  railway  authorities  had  allowed  the 
carriage  to  be  overcrowded  threw  a  greater  duty 
on  them  to  assist  the  appellant.  The  transit  was 
not  at  an  end.    He  was  still  a  passenger. 

Cripps,  Q.G.  and  the  Hon.  A.  Lyttelton  for  the 
respondent. — The  statements  of  claim  shows  no 
breach  of  duty  on  the  part  of  the  railway  company. 
Pounder's  case  and  the  American  case  referred  to 
were  very  different  from  this  case.  No  legal  cause  of 
action  against  the  company  is  disclosed  here.  What 
the  ^plaintiff  is  in  fact  asking  for  is  not  protection 
against,  but  detection  of,  the  thieves.  As  to  the 
overci'owding,  there  is  no  allegation  that  the  men 
were  put  in  by  the  company's  servants.  In  any 
case  the  damage  was  not  the  direct  consequence 
of  the  overcrowding,  and  is  too  remote. 

Barper  was  heard  in  reply. 

At  the  conclusion  of  the  arguments  their  Lord- 
ships took  time  to  consider  their  judgment. 

June.  4. — ^Their  Lordships  gave  judgment  as 
follows  : — 

The  Eabl  of  Selbobne. — My  Lords:  The  plain- 
tiff,  appellant  here,  claims  damages  from  the  Great 
Western  Company  for  the  loss  of  S9l.  Is.,  which 
was  stolen  from  his  person  while  travelling  in  one 
of  their  trains  in  May  1892,  by  all  or  some  of  a 
body  (described  in  his  pleading  as  a  gang)  of 
about  sixteen  persons,  whom  the  qompany  (as  he 
alleges)  "  caused  or  permitted  to  enter"  a  compart- 
ment of  one  of  their  carriages  in  which  he  was 
seated,  constructed  to  carry  ten  passengers.  His 
claim  is  founded  on  a  charge  of  negligence  against 
the  company  on  two  grounds :  the  first  being,  that 
he  complained  of  the  robbery  to  the  company's 
station-master  at  Wellington,  in  Shropshire,  where 
the  train  stopped  and  where  the  robbery  was 
committed,  and  that  the  station-master  "refused 
to  detain  the  train  to  permit  him  to  give  the 
said  men  into  custody  and  have  them  searched"; 
and,  immediately  after  the  complaint,  gave  the 
usual  signal,  on  which  the  train  left ;  "  and  the 
plaintiff  was  thereby  prevented  (without  any 
negligence  on  his  part)  from  having  the  said 
men  searched,  and  nis  property  recovered."  He 
avers,  ''  that  there  was  m  and  about  the  said  sta- 
tion, at  the  time  of  the  robbery,  as  the  station- 
master  well  knew,  a  large  force  of  police  ready 
and  willing  to  effect  the  said  arrest  for  him,  and 
search  those  arrested";  but  that  they  were  pre- 
vented from  doing  so  by  the  station-master's 
action  in  starting  the  train ;  that  the  money  stolen 
was  "  still  in  the  aforesaid  compartment  of  the 
carriage  "  when  he  made  his  complaint ;  and  that 
it  might  and  would  have  been  recovered  if  the 
station-master  had  afforded  time  for  the  necessary 
search.  The  other  ground  was,  that  the  company 
"  was  negligent  in  permitting  the  said  "  carriage 
to  be  overcrowded,  and  so  facilitating  the  hustling 
and  robbing  of  the  plaintiff."  The  question, 
whether  any  case  of  actionable  neglig^ce  was 
shown  against  the  company  upon  the  plaintiffs 
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statement  of  claim,  was  arg^d  on  the  16th  Jan. 
1893  before  a  divisional  court,  consistinK  of  two 
judges  (Day  and  Collins,  JJ.),  who  held  that  no 
cause  of  action  was  shown,  and  ordered  judgment 
to  be  entered  for  the  defendants.  On  the  6th  Feb. 
1893  that  judgment  was  unanimouslj  affirmed  hj 
the  Alaster  of  the  Srolls,  and  Bowen  and  Smith, 
L.JJ.  in  the  Court  of  Appeal.  Two  of  the  fii^e 
learned  Judges  who  so  agreed  (Collins,  J.  and 
Smith,  L.J.)  referred  to  a  recent  decision  of 
Pomtder  t.  North- Etutem  Baihoay  Company 
(reported  in  65  L.  T.  Rep.  679 ;  (1892)  1  Q.  B.  385) 
by  Smith,  L.J.  when  a  judge  of  the  Queen's  Bench 
Division,  and  Mathew,  JL  How  far  they  may 
have  considered  it  an  authority  to  govern  the 
case  before  them,  I  cannot  say  ;  but  for  my 
own  part,  if  I  thought  it  necessary  in  the 
present  case  to  consider  the  coiTectness  of  that 
decision,  I  doubt  whether  1  should  be  prepared  to 
follow  it.  It  seems  to  me,  as  at  present  advised, 
that  the  facts  proved  in  that  case  were  buf&cient 
to  bring  it  within  the  principle  of  another  deci- 
sion cit^  at  the  bar  from  the  24th  volume  of  the 
American  Reports  (p.  689),  in  which  a  different 
view  of  the  duty  of  a  railway  company  towards 
its  passengers  appears  to  have  been  taken,  and 
one  which  more  commends  itself  to  my  judgment. 
The  facts,  as  I  understand  them,  were,  that  the 
servants  of  the  North-Eastem  Company,  having 
distinct  notice  that  the  plaintiff  was,  on  reasonable 
grounds,  apprehensive  that  an  assault  would  be 
committed  on  him  by  certain  other  passengers  by 
the  same  train  if  he  were  compelled  to  travel  in 
the  same  carriage  with  them  without  protection, 
he  was  nevertheless  compelled  so  to  travel,  and 
was  left  unprotected;  with  the  result  that  the 
apprehended  assault  was  committed.  I  am  unable 
at  present  to  see  any  distinction  satisfactoir  to 
my  own  mind  between  such  a  case  and  that  which 
the  Master  of  the  Rolls  justly  distinguished  from 
the  present,  when  he  said  that  (in  this  case)  it 
"  was  not  alleged  that  the  plaintiff  was  being  ill- 
used  or  assaulted  in  the  train,  and  that,  the  fact 
being  made  known  to  the  defendants'  servants, 
tihey  did  not  interfere  to  prevent  it."  The  present 
case  is  quite  different ;  the  plaintiff's  complaint 
was  made,  not  before,  but  after  he  had  been 
robbed.  It  is  not  alleged  that  there  was  amv 
failure  to  "  protect  him  in  person  and  property, ' 
down  to  the  time  when  he  made  that  complaint, 
unless  the  mere  fact  of  "  permitting  the  carriage 
to  be  overcrowded"  was  such  a  fiiilure.  As  to 
this,  I  do  not  think  it  necessary  to  say  more  than 
that,  on  the  plaintiff's  pleading,  it  is  not  shown 
that  the  overcrowding  of  the  carriage  did,  in  fact, 
conduce  in  any  way,  directly  or  intoectly,  to  the 
robbeiy ;  and,  on  the  assumption  that,  under 
some  possible  circumstances  this  might  have  been 
actionable  negligence,  it  would,  in  my  judgment, 
be  indispensaDle,  for  that  purpose,  to  state  and 
prove  some  actual  connection  oetween  the  over- 
crowding and  the  loss.  .  It  is  not,  in  my  opinion, 
enough  to  suggest  (as  the  plaintiff  does)  that 
to  suffer  such  overcrowding  was  to  "facilitate 
the  hustling  and  robbing  of  the  plaintiff."  As 
the  case  is  stated  by  him,  nothing  turns  upon 
the  fact  that  the  robbeiy  was  committed  by 
a  "  gang  "  of  more  than  nine  persons.  The  sub- 
Btantiaf  question,  therefore,  is  whether  it  was, 
as  contended  by  the  plaintiff,  in  his  pleading, 
"  a  breach  of  the  duty  owed  by  the  company 
to  the  plaintiff  as  a  passenger  on  their  line,"  to 


start  the  train  at  the  time  appcnnted  for  that 
purpose,  without  waiting  till  me  plaintiff  conU 
^ve  the  men  whom  he  charged  with  robberv  into 
custody,  and  have  them  searched.  Xone,  I  gnoold 
think,  of  your  Lordships  will  hesitate  to  say  that 
it  would  be  right  for  any  station-master,  in  such 
circumstances  as  those  alleged,  to  do  whatever  he 
reasonably  can  for  the  purposes  of  justice,  when 
informed  that  a  robbery,  or  any  other  crime,  hs> 
been  committed  in  one  of  the  company's  carriages; 
and  a  contrail  course  of  conduct  would  be  highly 
censurable,  if  no  reasonable  explanation  ca  it 
could  be  given.  In  the  present  case  your  Lord- 
ships cannot  tell  what  the  &ctB  really  were,  or 
what  explanation  of  them  might  be  given ;  yoa 
must  take  them  for  the  purpose  of  your  decision 
as  they  are  stated  by  the  plaintiff.  I  will  not 
criticise  minutely  his  form  of  statement,  which 
certainly  does  not  exclude  the  supposition  that 
the  station-master  may  have  had  reasonable 
ground  for  thinking  that  the  immediate  starting 
of  the  train  was  necessary  or  important.  But, 
taking  it  in  the  manner  most  favourable  to  the 
plaintiff,  I  cannot  myself  hold  that  starting  the 
ti-ain  in  the  ordinary  course  was  "opposing  an 
obstacle  to  the  recovery  of  the  plaintiffs  pro- 
perty "  of  such  a  kind  as  to  make  the  company 
responsible,  in  the  same  way  as  if  their  negligence 
had  caused  or  contributed  to  the  robbery.  If  it 
was  a  duty  to  give  opportunity  for  the  arrest  and 
search  of  the  persons  charged  with  the  crime, 
that  was,  in  my  opinion,  not  a  duty  of  the  com- 
pany to  the  phuntiff  as  a  passenger  on  th»r  line, 
but  a  duty  to  public  justice,  for  failure  in  which. 
by  one  of  their  station-masters  or  any  other 
person  in  their  employment,  the  company  are 
not  liable  in  an  action  for  damages.  My  con- 
clusion is,  that  the  order  appealed  from  is  right, 
and  that  the  appeal  ought  to  be  dismissed  with 
costs. 

liosd  Watson. — My  Lords :  I  have  had  no 
difficulty  in  coming  to  the  conclusion  that  the 
appellant's  statement  of  claim  does  not  disclose 
any  cause  of  action  against  the  respondent  com- 
pany ;  and  I  fully  concur  in  the  reasons  which 
nave  been  assigned  for  it  by  the  Earl  of  Selbonie. 
I  do  not  express  any  opinion  with  respect  to  the 
judgment  of  the  Divisional  Court  in  Poundtr 
V.  North-Eastem  Sailway  Company.  That  waa 
a  case  of  overcrowding  during  transit  known  to 
the  company's  officials,  a  circumstance  which  does 
not  occur  here  ;  and  the  effect  of  overcrowding 
was  not  the  only  or  the  main  question  at  issue. 
The  decision  of  the  case  necessarily  involved  the 
further,  and  to  my  mind  the  more  delicate, 
question,  whether  any,  and  if  so  what,  do^ 
a  railway  company  owe  to  a  passenger  who  is 
so  obnoxious  to  other  persons  using  the  rail- 
way, that  he  runs  the  obvious  risk  of  being 
assaulted  by  them.  I  prefer  to  reserve  my 
opinion  upon  a  case  of  that  kind  until  it  arises 
for  decision. 

Lord  Macnaqhten. — My  Lords:  I  alsoagite 
in  the  judgment  proposed,  but  with  Lord  Watson 
I  should  prefer  to  reserve  my  opinion  npoa 
Pounder's  case  until  the  question  oomes  before 
the  House  for  consideration  in  a  case  directly 
raising  it. 

Lord  MoBKis. — ^My Lords:  I  agree  in  theindg- 
ment  moved.  I  consider  it  is  not  the  duty  of,  nor 
is  there  any  legal  obligation  upon,  a  railway  com- 
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panyto  stop  and  detain  a  train  for  the  p-orpose  of 
a  passenger  being  enabled  to  siye  another  pasaen- 
ger  or  any  other  person  into  custody.  No 
anibority  for  such  a  proposition  has  beffli  cited, 
and  I  b«lieTe  none  exists.  Under  certain  circum- 
stances the  railway  company  by  their  servants 
ought  to  do  so,  and  might  be  morally  censurable  for 
got  doing  80 ;  but  that  is  a  very  different  question 
from  the  company  being  legally  bound  to  do  so 
and  being  liable  to  an  action  for  not  doing  so. 
is  io  the  question  of  overcrowding,  there  is 
no  allegation  of  facts  connecting  the  robbery 
viA  the  overcrowding,  and  making  the  over- 
oow^g  a  causa  causans  of  what  occurred  to 
the  plaintiff.  I  agree  that  it  is  unnecessary 
for  the  decision  of  this  case  to  consider  the 
«(nTeetnes8  of  the  decision  of  Pounder  v. 
StrOi-Ettttern  MaUway  Company ;  but,  as  at 
pnaent  advised,  I  should  be  disposed  to  dissent 
UDmii 

Lord  Shaitd. — ^My  Lords :  I  agree  in  holding, 
iiir  Ike  reasons  stated  by  the  noble  and  learned 
£irl,  that  the  appeal  ought  to  be  dismissed.  As 
to  the  orercrowdmg  of  the  carriage,  if  this  is  to 
k  regarded  as  a  separate  ground  of  action  because 
it  is  said  to  have  facilitated  the  robbery  of  the 
by  persons  described  as  "a  gang,"  the 
is,  I  think,  of  a  kind  too  remote  to  be 
tied  as  the  direct  or  natural  consequence  of 
the  company's  act.  It  is  not  alleged  that  the 
onnpany^s  servants  were  aware  that  the  persons 
who  were  allowed  to  overcrowd  the  cajTiage  were 
\scnm  as  thieves,  or  suspected  of  any  fdonious 
^eaign,  and  there  was  notning  to  suggest  that  the 
OToaowding  of  the  carriage,  to  which  no  doubt 
the  plaintiff  was  entitled  to  object,  would  cause 
ncn  than  serious  discomfort  to  the  plaintiff.  In 
ngsrd  to  the  other  grounds  of  action,  it  is  not 
alleged  that  the  plaintiff  intimated  that  he  was 
jxtl^red  to  give  tne  persons  who  had  entered  the 
oiriage,  or  either  of  them,  in  charge  to  officers  of 
police  who  were  in  attendance  and  ready  to  deal 
*iih  the  char^  without  delay.  His  complaint  is, 
"that  the  station-master  refused  to  detain  the 
train  to  permit  the  plaintiff  to  give  the  said  men 
into  cnstody  and  have  them  searched,"  while  in  a 
sabeequent  part  of  his  statement  he  alleges  : 
"The  8^d  892.  Is.  was  still  in  the  aforesaid  com- 
partment of  the  carriage  at  the  time  when  the 
plaintiff  complained  to  the  said  station-master, 
and  mieht  and  would  have  been  recovered  had  he 
afforded  time  for  the  necessary  search."  By  these 
''atements  I  understand  that  the  plaintiff  re- 
Vnred  the  train  to  be  stopped  and  his  fellow 
fasaengers  searched,  if  the  police  were  entitled  to 
do  this,  and  it  would  depend  on  the  result  of  this 
■eaich  whether  he  might  give  his  fellow  passengers, 
<'  some  of  them,  into  custody  on  a  charge  of 
lobbeiy  or  not.  I  agree  in  thinking  that  the 
sbtioo-mastw,  who,  as  representing  the  company, 
vas  bound  to  have  in  view  the  interests  of  the 
possoigerB  generally,  in  regard  to  the  time  of 
starting  the  train,  was  not  bound  under  the 
plaintiff's  contract  of  carriage  to  accede  to  the 
pUntiS's  request.  The  robbery  had  been  com- 
pleted, but  the  plaintiff  was  not  in  a  position  to 
n^e  a  charge  against  his  feUow  passcmgers 
™idi  could  at  once  and  without  delay  be  £alt 
'*w>,  and  at  all  events  he  did  not  maJce  such  a 
<**TO.  I  refrain  from  making  any  observations 
on  the  case  of  Pounder,  because,  in  any  view  which 
nay  he  taken  of  the  grounds  ot  judgment  in  that 


case,  the  present  case  on  its  facts  is  clearly  dis* 
tinguishable  from  it. 

Order  appealed  from  afirmed,  and  appeal  dis- 
missed with  costs. 
Solicitors  for  the  appellant,   Steadman,    Van 
Praagh,  Sims,  and   Co.,  for  W.  L.  WihiUhwrst, 
Huddersfield. 
Solicitor  for  the  respondents,  B.  B.  Nelson. 


No*.  9, 10, 16, 1893,  and  June  5, 1894. 

(Before    the    Lobd     Ghancellob     (Herschell), 

Lords  Watson,  Haibbttby,  and  Shahd.) 

Falkeb  «.  Wick  and  Pulteneytown  Steam 

Shipping  Company,  (a) 

ON  appeal  fbom  the  second  division  07 

the  COUBT  of  session  in  SCOTLAND. 

Contribution  between  joint  tort-feasors — Law   of 
Scotland — Q,\mBi-delieii. 

The  rule  laid  down  by  the  case  of  Menyweather  v. 
Nixan  (8  T.  B.  186),  that  there  can  he  no  right 
of  contribution  bettoeen  joint  tort-feasors,  does 
not  apply  to  the  law  of  Scotland. 

In  Scotland  a  right  of  relief  exists  and  is  available 
for  a  co-delinquent  whose  acts  or  omissions  are 
not  tainted  vnth  fraud  or  other  moral  delin- 
quency. 

Judgment  of  the  court  below  affirmed. 

This  was  an  appeal  fron  a  judgment  of  the 
Second  Division  of  the  Court  of  Session  in  Soot- 
land,  consisting  of  the  Lord  Justice  Clerk 
(Macdonald),  Lords  Young,  Butherfurd-Clark,  and 
Trayner,  who  had  reversed  a  decision  of  the  Lord 
Ordinary  (Lord  Wellwood)  in  an  action  brought 
by  the  respondents  against  the  appellant. 

The  case  is  reported  in  20  Ct.  of  Sess.  Cas.,  4\ii. 
series,  275,  and  30  Sc.  Law  Rep.  343. 

The  respondents  were  the  owners  of  the  steam- 
ship Fergus,  and  the  appellant  was  a  stevedore 
who  was  employed  by  them  in  1891  to  unload  a 
cargo  of  pig-iron  from  the  ship.  A  workman 
named  Fowhs,  who  was  employed  by  the  appel- 
lant in  the  discharge  of  the  cargo,  was  accidentally 
killed  in  consequence  of  some  of  the  tackle  giving 
way  during  the  unloading.  The  personal  repre- 
sentatives of  Fowlis  brought  two  actions,  one 
against  the  appellant  and  one  against  t^e  respon- 
dents, alleging  negligence  in  them  both  in 
employing  we&  and  insufficient  tackle,  whereby 
the  accident  was  caused. 

The  two  actions  were  tried  together,  and  the 
jury  found  against  both  the  defendants,  and  gave 
a  verdict  for  the  plaintiffs  lor  6002.  damages  and 
costs. 

The  costs  were  afterwards  taxed  at  2372. 19s.  9d., 
and  the  respondents  paid  to  the  plaintiffs  their 
damages  and  costs  in  fuU.  They  then  took  an 
assignment  of  the  judgment  against  the  appel- 
lant, and  brought  an  action  against  him  to  recover 
contribution  of  a  part  of  the  sums  paid  by  t^em. 

The  Lord  Ordinary  (Wellwood)  dismissed  the 
action  on  the  ground  that  the  respondents  had  no 
claim  for  relief  against  the  appellant,  being  joint 
wrong-doers  with  him;  but  his  judgment  was 
reversed,  as  above  mentioned. 

Sir  B.  Webster,  Q.C.  and  T.  Shaw  (of  the 
Scotch   Bar)    appeared   for    the    appellant,  and 

(a)  B«ported  by  G.  E.  Maldsh,  Eiq.,  BuTtster-»t-Law. 
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aiwed  that  the  rule  laid  down  by  Merryweaiher 
V.  Niean  (8  T.  B.  186)  applies  in  Scotland  as  well 
as  in  England,  and  that  the  action  would  not  lie. 
The  Scotch  anthorities  are  all  negative  as  to  this 
alleged  right  of  contribntion.      See 

Smith  T.  O'Reilly,  Hnme's  Beciaiona,  605 ; 

Western  Bank  v.  Douglas,  22  Ct.  Sess.  Cag.,  2nd 
series,  447; 

Wettern  Bank  y.  Baird,  24  Ct.  Sess.Cas.,  2nd  series, 
859. 
The  right  to  relief  is  only  where  a  creditor  has  a 
right  to  assignation  of  the  debt.  The  assignation 
affects  the  whole  question  :  (see  Bell's  Dictionary 
of  the  Law  of  Scotland,  "Assignation.")  The 
rule  has  been  applied  in  the  foUowing  English 
cases: 

FariitTotheT  v.  Ansley,  1  Camp.  343  ; 

Wilton  T.  JIfttner,  2  Camp.  452  ; 

Adameon  t.  Jervie,  4  Bing.  66  ; 

CoUmrn  T.  Patmore,  1  C.  M.  *  E.  73  ; 

BhacieU  T.  Roiier,  2  Bing.  N.  C.  634  i 
and  in  America : 

Churchill  T.  Holt,  41  American  Bep.  191. 
The  Solieitor-Generalfor  Scotland  (Asher,  Q.C.), 
Balveien  (of  the  Scotch  Bai'\  and  T.  F.  D.  Miller, 
for  the  respondents,  contended  that  the  judgment 
of  the  court  below  was  right,  and  that  the  rule  in 
question  was  not  a  rule  of  Scotch  law.    See 

£r<Hne  y.  Mandenon,  ISx/ct.  Diet.  Deo.  1386  ; 

Karnes'  Equity  (edit.  1800),  p.  89  ; 

Stair's  Inatitates,  lib.  1,  c.  9.  as.  4,  5. 

eiord  Watson  referred  to  Anderton  v.  BlacJcwaU, 
orr.  Diet.  Dec.  3354.]    See  also 
Bell's  Principles  of  the  Law  of  Scotland,  a.  62 ; 
Bell's  Dictionary,  "  Delict" ; 
Digest,  lib.  ix.,  tit.  3,  1,  and  lib.  xxvii.,  tit.  3, 1. 
The  rule  has  not  been  extended  either  in  America 
(see    Armstrong    County    v.    Clarion    County,    5 
American  Bep.  368,  and  the  cases  there  cited),  or 
in  courts  of  equity  in  England : 

Attomey-Oeneral  v.  WHson,  4  Joriat,  1 174 ; 
Aahurst  t.  Mason,  L.  Bep.  20  Eq.  225  ; 
BameltM  v.  Edwards,  53  L.  T.  Bep.  949 ;  31  Ch. 
Div.  100 ; 
and  the  late  Scotch  case  of 

Crotkery  T.  Hendrie,  17  Ct.  Seas.  Caa.,  4th  series, 
697. 
At  any  rate,  the  rule  cannot  apply  to  a  case  like 
the  present  where  there  was   no  moral    delin- 
quency. 

Sir  S.  Webster,  Q.C.  was  heard  in  reply. 

At  the  conclusion  of  the  arguments  their  Lord- 
ships took  time  to  consider  their  judgment. 

June  5. — Their  Lordships  gave  judgment  as 
follows : — 

The  LoBD  Chancellob  (Herschell).  —  My 
Lords :  The  question  raised  in  this  case  is  a 
somewhat  novel  one.  On  the  17th  March  1892,  in 
two  conjoined  actions,  in  which  Mrs.  Fowlis  and 
others  were  pursuers,  and  the  present  appellant 
and  respondents  were  the  defenders,  the  Court 
of  Session  decerned  and  ordained  the  defenders 
jointly  and  sevei-ally  to  make  payment  of  sums 
amounting  to  6001.  On  the  24th  May  1892  a 
similar  decree  was  made  as  regards  the  sum  of 
2392.  48.  Id.,  the  pursuers'  costs  of  the  action. 
The  pursuers,  as  they  were  entitled  to  do,  sought 
payment  of  the  entire  sum  of  8392.  4s.  Id.  from 
the  present  respondents,  who  were,  by  the  decrees, 


made  severally  as  well  as  jointly  liable.  The 
respondents  paid  the  entire  amount,  but  took 
from  the  pursuers  an  assignation  of  the  judg- 
ment, and  of  the  moneys  thereby  secured.  T& 
respondents  thereupon  commenced  an  action  to 
recover  one-half  of  the  amount  so  paid  by  them 
from  the  appellant.  This  action,  tke  appellant 
maintained,  was  incompetent  on  the  ground  tiat 
there  is  no  contribution  between  wrong-doers,  that 
the  judgment  had  been  satisfied,  and  that  the 
assignation  of  it  to  the  respondents  was  in 
effectual  to  confer  on  them  any  right  to  recover 
in  this  action.  The  first  of  the  two  conjoined 
actions  was  instituted  br  Mrs.  Fowlis  on  behalf 
of  herself  and  some  of  her  children,  and  l^ 
others  of  her  children  who  were  majors,  against 
the  respondents,  to  n  cover  damages  for  the  loea 
of  her  nusband  and  the  father  of  the  childrai, 
whose  death  was  alleged  to  have  been  due  to  the 
negligence  of  the  defenders.  His  deatli  was 
occasioned  by  the  fall  of  a  part  of  the  tackle 
which  was  being  used  in  the  discharge  of  a  v^ael 
belonging  to  the  defenders.  They  denied  the 
negligence  imputed  to  them,  and  aUeged  that  if 
there  had  been  any  negligence  it  was  that  of  the 
app«dlant,  a  stevedore  employed  to  discharge  the 
snip.  The  pursuers  thereupon  brought  an  action 
against  him  also,  and  the  two  actions  were  b; 
order  conjoined.  The  juiy  found  negligence  on 
the  part  of  both  the  defenders.  The  decree  of  the 
17th  March,  of  which  mention  has  already  been 
made,  was  the  decree  applying  this  verdict.  The 
decree  of  the  24th  May  redatM  to  the  costs.  We 
have  before  ns  in  the  present  action  only  the 
pleadings  and  verdict  in  the  conjoined  actianB. 
It  is  at  least  consistent  with  these  that  the  J1117 
may  have  found  their  verdict  of  negligence 
against  the  shipping  company,  not  on  the  ground 
of  any  personal  de&ult  on  uie  part  of  the  com- 
pany or  its  managers,  but  by  reason  of  some 
ne^ugence  imputable  to  the  master  of  the  vessel. 
It  IS  important  to  bear  this  in  mind.  The  leaned 
counsel  for  the  appellant  did  not  contest  the  pro- 
position that  in  general  where  one  of  two  co-oUi- 
gants  discharges  the  entire  debt  he  is  entitled, 
unless  there  be  some  equity  to  the  contrary,  to 
call  for  an  assignation  of  it,  and  to  use  such 
assignation  for  the  purpose  of  enforcing  payment 
of  the  share  of  his  co-obligant.  It  is  no  answea* 
to  such  an  action  to  say  that  the  whole  of  tJie 
debt  has  been  discharged,  and  that  there  «w 
therefore  nothing  to  assign.  There  can  be  no 
doubt  that  the  decrees  of  the  17th  March  and 
24th  May  created  joint  and  several  deb1£.  Why 
then  should  a  co-cfebtor,  who  has  paid  the  entiie 
Bom  due  and  received  an  assignation  (it  is  un- 
necessary to  inquire  whether  he  could  have 
demanded  it),  when  he  seeks  to  recover  the  share 
of  his  CO  debtor,  be  subject  more  than  other  00- 
obligants  to  the  answer  that,  the  entire  debt 
having  been  discharged,  nothing  remains  dne  on 
the  judgment,  and  that  it  can  therefore  no  longer 
be  proceeded  on  ?  The  only  answer,  as  it  seems 
to  me,  must  be  that  the  joint  debt  resulted  from 
a  joint  wrong,  and  that  the  law  will  not  permit  or 
assist  any  wrong-doer  to  recover  contribution  from 
another.  It  wifl  be  observed,  however,  that  this 
is  to  allow  the  defender  to  set  up  his  own  wrong 
by  way  of  answer,  for  the  pursaer  makes  out  a 
prima  fade  case  by  the  production  of  the  jndg- 
ment  and  assignation.  He  has  no  need  to  lely  (^ 
the  joint  wrong,  or  to  go  behind  the  judgment  and 
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aagignation.  On  principle  I  can  see  no  reason 
why,  when  a  joint  judgment  debt  has  resulted 
from  a  joint  wrong,  each  co-debtor  should  notpaj 
liis  share,  or  why,  if  one  be  compelled  by  the 
creditor  to  pay  the  whole  debt,  the  other  should 
he  enabled  to  go  free  by  setting  up  his  own 
wrong.  Suppose  a  settlement  were  arrived  at 
lefore  the  case  was  tried,  and  the  wrong- doers 
gave  a  joint  and  several  bond  in  dischai^e  of  the 
pursaer's  claim,  can  it  be  doubted  that,  if  one  of 
tiiem  were  forced  to  pay  the  whole,  he  could  re- 
corer  from  the  other  his  share  P  Why  should 
the  case  be  diSei-ent  where  the  issue  is  a  decree 
that  thej  shall  jointly  and  severally  pay  P  The 
kanied  judges  in  the  Inner  House,  differing  from 
the  Lord  Ordinary,  have  decided  in  favour  of  the 
parsners  in  the  present  action.  I  am  not  disposed 
to  dissent  from  their  conclusion  unless  it  can  be 
clearly  shown  to  be  contrary  to  the  established 
law  of  Scotland.  There  is  certainly  no  express 
decision  on  the  point.  The  appellant  relied 
mainly  on  a  dictum  of  Baron  Hume.  That 
learned  judge  said :  "  It  is  all  unum  negotium  in 
r^rd  to  those  who  ara  so  far  engaged  in  the 
wrong  as  to  be  liable  for  the  consequences ;  and 
there  is  no  principle  here,  as  in  the  case  of 
cantionera  binding  for  the  same  debt,  on  which  to 
imply  any  tacit  agreement  among  them  for 
matnal  relief  or  division  of  the  loss.  Nor  is  the 
law  at  all  inclined  to  distribute  the  damages  out 
of  tenderness  to  the  delinquents:"  {Smith  v. 
Q'Beilly,  Hume's  Dec.  605.)  The  observation 
that  there  was  no  right  to  mutual  relief  was  not 
in  any  way  necessary  to  the  decision.  It  was  a 
mere  dictum.  On  the  other  hand.  Lord  Bankton 
and  Lord  Karnes  have  both  indicated  views 
faronring  the  right  to  relief  by  a  person  bound 
a  idu£o  against  his  co-obllgant.  It  is  not 
VKssary  in  this  appeal  to  decide  whether 
there  can  be  any  right  to  contribution  in  the 
cue  of  a  delict  proper  when  the  liability  has 
arisen  from  a  conscious  and  therefore  moral 
*rong,  nor  even  whether  in  every  case  of  quasi- 
delict  a  delinquent  may  obtain  relief  against  his 
co-delinquent,  though  1  see,  as  at  present  advised, 
no  reason  to  differ  from  the  opinion  which  I  gather 
that  Lord  Watson  holds,  that  such  a  right  may  exist. 
In  drcnmstances  such  as  those  with  which  your 
I^yrdships  have  to  deal  I  cannot  but  think  that  equity 
»d  josbce  are  in  favour  of  the  conclusion  arriyed 
at  by  the  Inner  House,  and  there  seems  to  be  no 
authority  compelling  a  contrary  decision.  It  was 
Qrg«d  that  the  person  seeking  relief  might  be  the 
JBore  culpable  of  the  delinquents ;  but  it  is  just  as 
likely  that  be  should  be  the  less  culpable.  In 
•elwrting  from  which  of  his  co-debtors  he  will 
obtain  payment,  the  creditor  would  be  guided 
^WQally  by  considerations  wholly  indepen&nt  of 
the  rdative  culpability  of  those  from  whom  he 
may  recover  it.  Much  reliance  was  placed  by  the 
learned  counsel  for  the  appellant  upon  the  judg- 
ment in  the  EngUsh  case  of  Merryweather  y. 
Xiam  (8  T.  B.  186).  The  reasons  to  be  found 
m  lord  Eenyon's  judgment,  so  far  as  repoi-ted, 
sn  somewhat  meagre,  and  the  statement  of  the 
nets  of  the  case  is  not  less  so.  It  is  now  too  late 
^  qnestaon  that  decision  in  this  country;  but 
*to  I  am  asked  to  hold  it  to  be  part  of  the  law 
of  Scstlaad,  I  am  bound  to  say  tnat  it  does  not 
*ppcw  to  me  to  be  founded  on  any  principle  of 
J'*™*  or  equity,  or  even  of  public  policy  which 
instifies  its  extension  to  the  jurisprudence  of 


other  countries.  There  has  certainly  been  a 
tendency  to  limit  its  application  even  in  England. 
In  the  case  of  Adamso»  v.  Jervis  (4  Bing.  66) 
Best,  C.J.,  in  delivering  the  judgment  of  the 
court,  referred  to  the  case  of  Phulips.  v.  Biggs 
(Hard.  164),  which  he  said  was  never  de- 
cided, "but  the  Court  of  Chancery  seemed  to 
consider  the  case  of  two  sheriffs  of  Middlesex 
where  one  had  paid  the  damages  in  an  action  for 
an  escape,  and  sued  the  other  for  contribution,  as 
like  the  case  of  two  joint  obligors."  He  then 
proceeded  as  follows  :  "  From  the  inclination  of 
the  court  in  this  last  case,  and  from  the  con- 
cluding part  of  Lord  Kenyon's  judgment  in 
Merryweather  v.  Nixan,  and  from  reason,  justice, 
and  sound  policy,  the  rule  that  wrong- doers 
cannot  have  redress  or  contribution  against  each 
other  is  confined  to  cases  where  the  person 
seeking  redress  must  be  presumed  to  have  known 
that  he  was  doing  an  unlawful  act."  If  the  view 
thus  expressed  by  the  Court  of  Common  Fleas  be 
con-ect  (and  I  see  no  reason  to  dissent  from  it) 
the  doctrine  that  one  tort-feasor  cannot  recover 
from  another  is  inapplicable  to  a  case  like  that 
now  under  consideration.  For  these  reasons  I 
move  your  Lordships  that  the  interlocutor  ap- 
pealed from  be  affirmed  and  the  appeal  dismissed 
with  costs. 

Lord  Watson. — My  Lords:  The  respondent 
company  are  owners  of  the  steamship  Fergxu, 
whicli,  in  April  1891,  carried  a  cargo  of  pig-iron 
from  Middlesborough  to  Grangemouth,  where  it 
was  discharged  by  the  appellant.  In  the  course  of 
that  operation,  David  Fowlis,  one  of  the  workmen 
in  his  employment,  was  killed  by  the  fall  of  a 
block,  which  formed  part  of  the  ship's  tackle 
used  in  unloading.  The  family  of  the  deceased 
brought  an  action  of  damages  against  the  company, 
in  which,  besides  alleging  that  the  ship's  tackle 
was  of  slighter  make  than  is  usually  employed  in 
vessels  built  for  carrying  pig-iron,  they  attributed 
the  fall  of  the  block  to  Uie  defects  of  an  iron  hook 
to  which  it  was  attached.  They  raised  a  second 
action  of  damages  against  the  appellant,  in  which 
they  repeated  some  of  these  averments,  and  further 
alleged  that  it  was  the  obvious  duty  of  the  appel- 
lant either  to  reject  the  tackle,  or  to  use  it  with 
great  caution ;  and  that,  in  breach  of  such  duty, 
he  recklessly  subjected  the  tackle  to  severe  and 
unnecessary  strains,  by  putting  loads  upon  it 
which  would  have  been  sufficiently  heavy  for 
tackle  made  for  the  express  purpose  of  unloading 
pig-iron.  The  cases  were  sent  to  triaj  together, 
when  the  jury  found  against  each  of  the  defenders, 
that  the  fall  of  the  block,  and  its  fatal  conse- 
quences, were  due  to  their  fault ;  and  they  assessed 
the  total  damage  sustained  by  the  pursuers  at 
6002.  There  is  certainly  room  for  speculation  as 
to  the  process  of  reasoning  by  which  the  jury 
arrived  at  that  donble  result;  but  I  can  find 
nothing  in  their  verdict,  or  in  the  record  from 
which  the  issue  was  taken,  which  can  be  held 
to  impute  personal  fault  to  the  company  or  its 
directors,  in  this  sense,  that  they  knew  of  any 
flaw  in  the  tackle  of  the  Fergus,  or  were  affected 
by  amy  other  knowledge  which  could  make  them 
conscious  wrong- doers.  The  Court  applied  the 
verdict,  by  decerning  against  the  parties  to  the 
present  appeal,  jointly  and  severally,  for  the  full 
amount  of  the  damages  fixed  by  the  jury,  and 
found  the  pursuers  entitled  to  expenses  in  both 
actions.      These    were    subsequenti^  taxed    at 
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237Z.  19s.  9<Z.,  for  which  snm  the  pursners  obtained 
a  joint  and  several  decree.  They  extracted  both 
decrees,  and  gave  a  charge  to  the  respondent 
companj,  who  paid  their  demands  in  full,  and 
took  an  assignation  to  the  decrees.  The  appellant 
having  declined  to  relieve  them  of  any  part  of  the 
sums  thus  paid  by  them,  the  company  brought 
this  action,  in  which  they  ask  decree  against  him 
for  a  moiety  of  these  sums.  The  Lord  Ordinary 
CWellwood)  dismissed  the  action,  on  the  ground 
that  the  company,  being  joint  wrong-doers  with 
the  appellant,  had  no  claim  of  relief.  Their  Lord- 
diips  of  the  Second  Division  unanimously  recalled 
his  judgment,  and  g^ve  the  company  decree  as 
craved.  At  the  bar  of  the  House,  the  appellant 
mainly  relied  on  the  proposition,  which  ne  en- 
deavoured to  establish  by  authority,  that  by  the 
law  of  Scotland,  there  can  be  no  ri^ht  of  contri- 
bution among  persons  who  are  jointly  responsible 
for  the  civil  consequences  of  any  delict  or  quati- 
delict.  Delicts  proper  embrace  all  breaches  of  the 
law  which  expose  their  perpetrator  to  criminal 
punishment.  The  term  ouon- delict  is  generally 
applied  to  any  violation  of  the  common  or  statute 
law  which  does  not  infer  criminal  consequences, 
and  does  not  consist  in  the  breach  of  any  contract, 
express  or  implied.  Cases  may  and  do  often 
occur  in  which  it  is  exceedingly  difficult  to 
draw  the  line  between  delicts  and  mtast-delicta. 
The  latter  class,  as  it  has  been  developed  in  the 
course  of  the  present  century,  covers  a  great 
variety  of  acte  and  omissions,  ranging  from 
deliberoto  breaches  of  the  law,  closely  bordering 
upon  crime,  to  breaches  comparatively  venial  and 
involving  no  moral  delinquency.  In  considering 
the  authorities  which  were  cited  on  both  sides  of 
the  bar,  as  bearing  more  or  less  directly  iipon  the 
present  case,  it  is  necessary  to  distinguish  between 
theee  two  points:  (1)  The  right  of  the  part^ 
injuied  to  select  any  one  or  more  of  the  co-delin- 
quents, and  to  exact  full  reparation  from  him  or 
tnem,  without  making  the  rest  parties  to  the  suit; 
and  (2)  the  right,  if  any,  of  the  co-deUnqnent  who 
pays  to  recover  a  contnbution  from  those  persons 
who  are  under  the  same  responsibility  as  himself. 
In  the  case  of  delicts  proper,  the  first  of  these 
points  has  been  established  in  the  law  of  Scotland 
from  a  very  early  period.  Before,  and  for  a  con- 
siderable time  after  Lord  Stair  wrote,  the  Court  of 
Session  was  very  familiar  with  claims  of  repara- 
tion for  manslaughter,  spulzie,  and  other  grave 
delinquencies ;  whilst  claims  of  damage  in  respect 
of  breach  of  duty  by  persons  in  a  position  of  trust 
and  in  respect  of  the  negligence  of  servante,  which 
in  recent  years  have  occupied  so  much  of  its  time, 
were  practically  unknown.  The  result  is  that  the 
early  text-books  refer  almost  exclusively  to  delicts 
proper.  But  the  same  rule  of  procedure  has  been 
extended  to  claims  arising  ex  quasi  delicto,  and  a 
lecent  instance  of  ite  application  is  to  be  found  in 
Croskery  v.  Eendrie  and  othen  (17  Ct.  Sess. 
Gas.,  4th  seriee,  697),  a  case  to  which  I  shall  have 
oocaaon  to  refer  hereafter.  The  enforcement  of 
the  rule  in  all  cases  falling  within  the  wide  cate- 
gory of  giuui-delict,  has  led  to  consequences  which, 
in  my  opinion,  are  inconvenient,  if  not  absurd. 
Thus,  if  a  body  of  private  trustees  commit  a  wilful 
breach  of  directions  given  by  the  truster  to  the 
great  detriment  of  the  trust  estate,  all  ite  members 
must  be  made  parties  to  any  suit  for  reparation, 
because  they  are  held,  in  that  case,  to  be  liable  ex 
eontrtustu;  whereas,  if  the  same  body  commit  a 


RomparativelT  venial  breach  of  duty  in  violation 
of  the  general  law  regulating-trust  administration, 
any  member  may  be  sued  for  the  whole  low 
resulting  because  he  has  been  guilty  of  a  quati- 
delict.  The  second  point,  which  is  of  cmdal 
importance  in  this  case,  has  never  been  the  subject 
of  judicial  decision;  and  the  authorities  whicii 
have  any  direct  bearing  upon  it  are  somewhat 
conflicting.  Lord  Brankton  and  Lord  Kames 
both  affirm,  in  the  widest  terms,  that  a  right  of 
relief  inter  ee  is  competent  to  all  persons  oan^ 
oemed  in  and  responsible  for  the  civil  conse- 
quences of  the  same  delict — a  rule  which  must 
apply  a  fortiori  in  the  case  of  ouast-delicts.  Lord 
Brankton,  after  referring  to  the  rule  that  each  oo- 
delinquent  is  liable,  and  may  be  separately  sued  lor 
the  whole,  goes  on  to  say  (Lib.  1,  c.  10,  s.  4),  "ytt, 
payment  and  reparation  by  one  liberates  the  reslv 
and  in  equity  he  ought  to  have  relief  against  them 
proportionably,  since  by  his  money  they  are  freed 
from  the  obhgation."  In  his  treatise  upon  the 
principles  of  equity.  Lord  Kames  adopts  the  samfr 
doctrine.  He  discusses  (edit.  1800,  p.  89)  the 
principle  of  mutual  relief  between  oo-cantioners, 
and  pointe  out  that  the  same  principles  are 
equally  applicable  to  correi  d^endi,  adding 
"and  it  makes  no  difference  whether  the  correi 
debendi  be  bound  for  a  civil  debt,  or  be  bound 
ex  delicto,  for  in  both  cases  equally  it  is  the 
duty  of  the  creditor  to  act  impartially,  and,  in 
both  oases  equally,  equity  requires  impartiality." 
Baron  Hume,  in  commentmg  upon  Smiih  t. 
O'BffUly  and  others  (Hume's  Dec.  605),  ex- 
presses a  different  view.  That  case  raised  no 
question  of  relief.  A  band  of  young  men,  acting 
in  concert,  had  broken  a  number  of  street  lamps. 
They  were  brought  before  the  sheriff  upon  a 
complaint  by  the  contractor  to  whom  the  lamps 
belonged,  with  concurrence  of  the  fiscal,  and 
were  found  jointiy  and  severally  liable  in  a  fine  of 
52.  payable  to  the  fiscal,  and  in  302.  of  compensa- 
tion to  the  private  prosecutor.  In  so  far  as  it 
related  to  the  fine  the  sheriff's  decree  was  plainly 
erroneous,  because  conjunct  and  several  liability 
is  unknown  to  the  criminal  law.  The  cause  m« 
carried  by  the  accused  to  the  Court  of  Session, 
where  a  fine  of  12.  5«.  each  was  substituted  for 
the  penalty  awarded  by  the  sheriff,  and  the 
compensation  reduced  to  202.  No  objection  was 
tiiken  except  to  the  quantum  of  the  decree  for 
damages.  In  the  course  of  his  remarks  the 
learned  baron  says  :  "It  is  all  unwn  negoUum  in 
regard  to  those  who  are  so  far  engaged  in  tiw 
wrong  as  to  be  liable  for  the  consequences ;  and 
there  is  no  principle  here,  as  in  the  case  of 
cautioners  binding  for  the  same  debt,  on  which  to- 
imply  anv  tacit  agreement  among  them  for 
mutual  relief  or  division  of  the  loss.  Nor  is  th» 
law  at  all  inclined  to  distribute  the  damages  out  of 
tenderness  to  the  delinquente.  On  the  oontnuyr 
what  the  law  mainly  considers  on  such  occasions' 
is  the  convenience  of  the  injured  party,  that  he 
may  recover  his  damages  as  speedily  and  certainly,, 
and  with  as  litUe  trouble  and  expense  as  may  be." 
It  is  possible  that  the  observations  of  the  learned 
baron  were  directed  to  the  form  of  tiie  decree 
which  the  judge  ought  to  give  to  the  party 
injured,  when,  as  in  that  case,  all  the  ddinqaento 
are  sued  for  reparation.  If  he  obtains  a  jnnt 
and  several  decree  against  them  all,  it  can  in 
nowise  obstruct  his  conv^enoe  in  leoovering, 
that  the  delinqnemt  who  pays  him  ahould  ban 
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nlief  from  the  rest.     I  do  not  think  it  necee- 

saiy  to   cite   in  detail  the   passages    in    Lord 

SUot'b  Institations   (Lib.   1,  c.    9,  s.   5),   which 

irere  relied   on    by   both   parties.      They  deal 

with  the   question,  -whether    one    co-delinqnent 

«ait  be  sued  for  the  whole,  which  his  Loro^p 

states  to  be  not  clear  in  equity,  though  settled  by 

positiTe  law;  and  such  expressions  as  mizht  lie 

held  to  refer  to  the  risht   of  relief  are,  in  my 

«^oii,  susceptible  of  different  constructions.    It 

it,  however,   material  to  note  that  Lord  Stair 

«xpre88ly  limite    the  operation  of    the  rule  to 

(hoae  ji^rsons  who  have  either  taken  an  active 

tbm  m  committing    the  delict,  or  knowingly 

sanctioned  its  commission.      Mr.  Erskine  (Lib.  3, 

«.  1,  B.  15],  after  stating  the  rule  of  procedure,  says, 

"is  soon  as  the  damage  is  repaired  or  made  up  to 

tbe  farty  hurt  by  any  of  them,  the  obligation  is 

«xtmgni8hed   as  to  the  rest,  for  an  obligation 

founded  upon  damage  cannot  possibly  continue 

after  the    damage  oeaseth  to  exist."      That  is 

«ertainly  true,  in  so  far  as  the  injured  party  is 

oonoemed.      His     claim     is      "founded     upon 

damage,"    the   claim  of  relief  rests,  not  upon 

any  injury  sustained  by  the  claimant,  but  upon 

the  fact,  as  Lord  Bankton  puts  it,  that  by  the 

ose  of  his  money  the  rest  have  be^  freed  from 

IJieir  obligation — a  circumstance  which,  in  ordinary 

«aae8,   is    sufficient   according   to    the    law    of 

Scotland  to  raiae  a  right  of  relief.      Nor  do  I 

omaider  it  necessary  to  refer  in  detail  to  the 

observations  made  by  the  late  Lord  President 

(then   Lord    Justice   Clerk)    in    Liquidaiorg    of 

Wettem  Bank  v.  Douglag  and  others  (22  Ct.  Sess. 

Cas.,  2nd  series,  447).   That  was  an  action  against 

Erectors,  based  on  gross  and  wilful  malversation. 

and  on  gross  habitual  and  total  neglect  of  duty, 

is  which  all  were  participant,  and,  alternatively, 

on  fraudulent  concealment,  or  fraudulent  mis- 

npresentation,  or  gross  negligence  in  which  all  of 

them  were  implicated.    Some  of  these  allegations, 

if  proved,  would  have  amounted  to  delict.    The 

defenders    pleaded  that   the    action    could   not 

proceed   untU    an    official    of    the     bank,    who 

appeared  on  the  face  of  the  record  to  be  a  co- 

Minqnent,   was  called  as  a  party,     ^he  court 

rejected  the  plea  upon  the  ground  that  the  action 

was  founded  upon  delict  or    ouon-delict.    The 

•observations  of  the  Lord  Fresiaent,  upon  which 

the  appellant  reHed,  do  not  appear  to    me   to 

cany  the  doctrine  beyond  that  limit ;  and  it  is 

necessary  to  notice  in  connection  with  them  the 

^ewB   expressed    by    the    learned   judge,  at    a 

Aibsequent  stage  of  the  same  case,  in  Liquidatort 

«/  Wettem  Ban*  v.   Baird  (24  Ot.    Sess.   Oas., 

2nd  series,  859).    His  Lordship    said:    "In  an 

ordinary    action,    brought   against    tmstees    or 

managers,  or  mandatories  acting  under  authority 

Irom  others    where    liability    is    sought   to    be 

^utoKei  simply  on  the  ground  of  gross  neglect 

Of  omission,  it  may  be  fairly  questioned  whether 

*U  the  parties  implicated  ought  not  to  be  called, 

•0  that,  although  liable,  it  may  be,  conjunctly  and 

•werally,  they  may  yert,  inter  se,  be  entitled  to 

roSrf.     The  effect  ctf  gross  neglect  may  be  to 

«prire   trustees    of    the    protwrtion    expressly 

conferred  by  the  trust  deed,  or,  as  in  this  case,  by 

oonttact,  against  liability  for  omission  or   for 

«ch  other.    But  it  does  not  follow  that  their 

"•Wlityon  that  ground,  although  each  may  be 

•ubjected  in  solidum  for  loss  caused  by  the  gross 

•'sg'ect  of  all,  is  of  such  a  nature  as  to  deprive 


the  trustee,  who  is  made  liable,  of  his  relief 
against  co-trustees  equally  culpable  with  himself." 
These  remarks  appear  to  me  to  indicate  that,  in 
the  opinion  of  the  learned  judge,  the  rule  of 
procedure  applicable  to  delicts  had,  in  the  case  of 
some  ^utut-delicte,  been  carried  beyond  equitable 
limits,  and  also  that  the  nature  of  a  quasi-deiiot 
may  be  such  that  one  co-delinquent,  upon  whom 
liability  has  been  fixed,  may  have  relief  against 
the  rest.  An  opinion  to  the  same  effect  was 
expressed  by  Lord  Shand  in  the  subsequent  case 
of  Crotkery  v.  Hendrie  and  others,  already  referred 
to.  The  action  was  one  of  damages  against 
trustees,  and  was  held  by  the  court  to  be  founded 
not  upon  contract  but  upon  ^ztost-delict.  In  re- 
pelling the  plea  that  all  the  oo-delinquents  had 
not  been  called  as  defenders,  Lord  Shand  said : 
"  If  I  thought  that  by  so  holding  we  were  preju- 
dicing the  question  whether,  when  one  of  the 
trustees  has  been  found  liable  for  a  breach  of 
trust  duty,  and  there  has  been  no  fraud,  he  could 
claim  a  contribution  from  those  who  have  not 
been  called  but  were  also  parties  to  the  acts 
of  negligence  or  violation  of  duty  which  created 
the  bability  to  the  beneficiaries,  it  might  have 
been  different.  But  when  a  pursuer  has  reasons 
for  selecting  one  defender  rather  than  another, 
there  can  d&  no  prejudice  suffered,  as  amongst 
the  trustees  themselves,  in  the  subsequent  ques- 
tion whether  those  who  have  not  been  called,  but 
were,  it  may  be,  equally  to  blame,  must  bear 
a  share  of  the  loss  to  the  estate."  From  these 
autiiorities,  which  are  to  some  extent  conflicting, 
and  in  other  respecte  are  not  so  definite  as  one 
could  wish,  I  think  the  following  conclusions  may 
be  derived.  They  are  at  variance  in  so  far  as 
they  directly  relate  to  the  existence  or  non- 
existence of  a  right  of  relief  among  those  persons 
who  have  incurrcd  civil  liability  by  acting  together 
in  the  perpetration  of  an  offence  against  the 
criminal  law.  But  it  does  not  appear  to  me  that 
the  dicta  of  those  writers  who  negative  the  exis- 
tence of  such  a  right  can  be  held  to  contemplate 
every  case  of  jTtasi-delict,  whatever  be  ite  nature. 
They  prima,  faeie  refer  to  proper  delicto,  and  may 
M!  paritate  rationit  be  extended  to  every  quasi- 
debct  which,  according  to  the  phraseology  of 
Scoteh  law,  sapit  naturam  delicti ;  but  they  can- 
not, in  my  opinion,  be  fairly  read  as  referrmg  to 
guosi-delict,  which  involve  no  moral  offence  on 
the  part  of  the  delinquent.  The  opinions  expressed 
by  Lord  President  Inglis,  and  more  recently  by 
Lord  Shand,  point  strongly  to  that  interpretation. 
These  opinions  refer,  no  doubt,  to  persons  who,  in 
their  trust  capacity,  have  been  guilty  of  acts  or 
omissions  injurious  to  the  estate  under  th«r 
charge,  and  amounting  to  jwost-delict ;  but  it  is 
obvious  that  the  exception  which  they  suggest 
cannot  be  foimded  on  the  circumstance  that  the 
co-delinqnente  were  trustees,  but  must  rest  on  the 
prinmple  that  a  right  of  I'elief  existe  and  is  avail- 
able to  a  co-delinquent  whose  acte  or  omissions 
are  not  tainted  with  fraud  or  other  moral  delin- 
quency. I  do  not  find  it  necessary  for  the  pur- 
poses of  this  appeal  to  determine  whether,  and 
now  far,  the  doctrine  of  Bankton  and  Eames,  or 
that  laid  down  by  Baron  Hume,  ought  to  be 
accepted.  I  have  already  indicated  my  opinion 
l^t  the  circumstances  of  this  case  bring  the 
respondent  company  within  the  scope  of  the 
principle  just  stated,  which  I  do  not  hesitate  to 
afBnu  upon  ite  own  merits,  whether  it^  regarded 
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as  an  exception  from  the  general  rale  or  not. 
There  ia  weighty  and  recent  authority  in  its 
f  avonr ;  there  is  no  possible  or  tangible  authority 
against  it ;  and  it  appears  to  me  to  be  founded 
on  substantial  considerations  of  equity.  Owing 
to  the  novelty  of  the  questions  which  it  involves, 
I  have  been  led  to  discuss  this  branch  of  the 
case  with,  it  may  be,  unnecessary  detail.  But 
I  desire  also  to  rest  my  decision  upon  another  and 
in  some  respects  a  broader  ground,  which  is  very 
shortly  and  forcibly  stated  in  the  judgment  of 
Lord  Rutherfnrd-Clai-k.  This  is  not  an  action 
brought  by  one  delinquent  against  whom  decree 
has  passed,  in  order  to  obtain  contribution  from 
his  co-delinquent  who  haa  not  been  sued.  The 
respondent  company  do  not  require  to  allege  and 
prove  either  delict  or  (;tuut-delict  as  the  founda- 
tion of  their  claim,  which  rests  upon  a  decree  con- 
stituting a  civil  debt  against  the  appellant  as  well 
as  against  themselves.  There  might  be  some 
principle  in  a  court  of  law  refusing  to  permit  a 
suitor  to  aver  and  prove  his  own  crime  or  moral 
delinquency  as  the  medium  of  recovering  from  one 
whom  he  alleges  to  have  been  a  co-delinquent. 
But  the  case  is  very  different  where  the  injured 
party's  claim  of  damage  is  liquidated  by  a  joint 
and  several  decree  agamst  all  the  delinquents.  In 
that  case,  which  is  the  preeent  case,  the  sum 
decreed  is  simply  a  civil  debt,  and  the  meaning 
which  the  law  attaches  to  a  decree  constituting  a 
debt  in  these  terms  is,  that  each  debtor  under  the 
decree  is  liable  in  solidum  to  the  pursuer,  and 
that  inter  se  each  is  liable  only  pro  rata,  or,  in 
other  words,  for  an  equal  share  with  the  rest.  In 
this  case  it  is  the  appellant  who  seeks  to  escajM 
from  the  natural  import  of  the  decree  by  going 
behind  it  in  order  to  establish  his  own  co-delin- 
quency. It  was  urged  for  the  appellant  that, 
se^g  it  is  impossible  to  determine  the  exact  pro- 
portion of  the  total  damage  attributable  to  the 
fault  of  each  debtor,  the  whole  loss  must  fall  upon 
the  debtor  against  whom  the  creditor  chooses  to 
enforce  the  decree ;  otherwise  contributors  might 
have  to  pay  in  excess  of  their  real  share.  I  can- 
not appreciate  the  force  of  that  reasoning.  The 
creditor  is  not  bonnd  to  recover  the  whole  from 
one  ;  be  may  take  it  from  all  in  what  proportions 
he  chooses:  and  that  right  of  selection  is  not 
given  to  him  in  order  that  he  may  assess  the 
damt^  due  bv  each,  but  for  his  own  convenience 
and  in  order  that  he  may  get  in  his  money  with 
the  least  possible  trouble.  And  I  fail  to  see  how 
any  inequality  in  contribution,  such  as  the 
appellant  suggested,  could  be  redressed  by  the 
adoption  of  a  rule  which  would  practically  leave 
it  to  the  creditor  to  determine  whether  his 
damages  should  be  borne  by  one  or  more 
or  all  of  the  debtors,  and  if  by  all  in  what  pro- 
portions. The  result  of  the  rule,  in  many  cases, 
would  be  that  the  whole  loss  would  fall  upon  the 
debtor  who  had  the  least  share  in  causing  the 
injury.  I  have  not  hitherto  noticed  the  Entrlish 
case  of  Merryvjeather  v.  Nixan  (8  T.  B.  186), 
assuming  it  to  be  an  authority  establishing  the 
general  rule  for  which  the  appellant  contends — 
a  proposition  which  seems  to  admit  of  doubt — 
I  can  only  regard  it  as  a  positive  rule  of  the  com- 
mon law  of  England,  which  is  inconsistent  with, 
and  ought  not  to  override,  the  law  and  practice  of 
Scotland.  The  merits  of  the  rule  are  not,  in  my 
opinion,  snch  as  to  commend  it  to  universal  ac- 
ceptation.    For  tJiese  reasons  I  am  of  opinion 


that  the  interlocutor  appealed  from  ia  right  and 
ought  to  be  a£Brmed  with  costs. 

Lord  Haxbbubt. — My  Lords:  I  concur  with 
the  proposition  that  the  case  of  Merrytoeaiher  t, 
Nixan  has  been  so  long  and  so  universally  ac- 
knowledged as  part  of  the  English  law,  that  erea 
if  one's  own  judgment  did  not  concur  with  its 
principle  it  would  be  now  too  late  to  question  its 
applicability  to  all  cases  in  England  governed  by 
the  principle  therein  enunciated ;  but  I  am  not 
prepared  to  differ  from  the  views  entertained  W 
the  Lord  Chancellor  and  Lord  Watson  when  deu- 
iaa  with  the  jurisprudence  of  Scotland.  The 
difficulty  which  has  arisen  is,  I  think,  one  of 
words.  The  word  "  tort "  in  English  law  is  not 
always  used  with  strict  logical  precision.  The 
same  act  may  sometimes  be  treated  as  a  breacli 
of  contract  and  sometimes  as  a  tort.  But  "tort" 
in  its  strictest  meaning,  as  it  seems  to  me,  ought 
to  exclude  the  right  of  contribution  which  would 
imply  a  presumed  contract  to  subscribe  towards 
the  commission  of  a  wrong.  It  seems  to  me, 
therefore,  that  the  distinction  between  classes  at 
torts  or  ^iMui-delicts  and  delicts  proper,  is  reason- 
able and  just,  though  I  doubt  whether,  in  dealing^ 
with  an  English  case,  one  would  be  at  liberty  to 
adopt  snch  a  distinction.  It  becomes  unnecessary 
to  consider  the  form  of  the  suit,  but  I  think  that 
in  England  the  transmutation  of  the  cause  of 
action  into  a  judgment  would  not  prevent  the 
application  of  the  principle  of  MerryvDecUher  v. 
Nixan. 

Lord  Shakd. — Ify  Lords :  I  also  am  of  oi>inion 
that  the  appeal  in  this  case  should  be  dismissed, 
and  having  had  an  opportunity  of  reading  snd 
considering  the  opinions  which  have  just  been 
delivered  ijy  the  Lord  Chancellor  and  Lord 
Watson,  I  have  nothing  to  add  to  the  reasons 
which  have  been  given  by  them. 

Interhxmtor  appealedfrom  affirmed,  and  appeal 
dismissed  toith  costs. 

Solicitors  for  the  appellant,  ParkeraeadPonsfordy 
for  Jlfa«p/i«rson  and  Maekay,  Edinburgh. 

Solicitors  for  the  respondents,  Thomas  Cooper 
and  Co.,  for  Boyd,  Jameson,  and  KeUy,  Leith. 
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(Before  Lord  Esbeb,  M.B.,  Eat  and 

Smith,  L.JJ.) 

BoYAL  Bank  of  Scotland  v.  Tottenhaji.  (a) 

APFKAL  FBOH  THE  QVEEN's  BENCH  DIVISION. 

Cheque — Post-dated  cheque — Payable  on  demand 
—  Valid  cheque — Stamp — Penny  stamp  suffieieni 
— Holders  for  value — Bankers — Stamp  Act  1891 
(54  *  55  Vict.  c.  39),  ««.  32,  38— itH»  of  Exehangt 
Act  1882  (45  £  46  Vict.  e.  61),  ««.  13,  73. 

A  post-dated  cheque  for  any  amount  payMe  to 
order  and  bearing  a  penny  ttatnp,  issued  as  a 
negotiable  instrument  before  the  day  of  its  date, 
is  a  valid  cheque  upon  uihiek  an  action  can  be 
brought  after  the  date  which  it  bears. 

(a)  Beponed  b;  J.  B.  WtLuun.  Esq.,  B*rrlatar«*-I«w. 
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W]it»  a  tu$topur  handa  a  cheque  to  hit  hankers  in 

order  that  it  may  <tt  onee  be  placed  to  hie  credit, 

and  it  it  to  placed  to  hi*  credit,  the  hankers  become 

holdtrtfor  value  of  the  cheque. 
This  was  an  appeal  bj  the  defendant  from  the 
judgment  of  Wills,  J.,  at  the  trial  Trithont  a  jraj 
is  Middlesex. 

The  plaintiffs  bronght  this  action,  as  holders  of 
a  cheqae  for  2502.  drawn  by  the  defendant,  to 
i«ooTer  the  amount  thereof. 

This  cheque  was  drawn  by  the  defendant  on  the 
3rd  Aug.  in  favour  of  H..  and  was  sent  by  him  to 
H.,  90  that  it  reached  H.  on  the  8th  Aug.  The 
cheque  was  dated  the  10th  Ang  ,  and  bore  a  penny 
stamp. 

On  the  8th  Aug.  H.  indorsed  the  cheque  to  K., 
who  on  the  same  day  paid  it  into  the  plaintiffs' 
bank.  The  plaintiffs  credited  M.  with  the  amount 
of  the  cheque,  and  permitted  her  to  draw  against 
it  before  the  10th  Aug. 

Payment  of  the  cheque  was  stopped  by  the 
defendant,  and  it  was  not  paid.  The  plamtiffs 
diereapon  debited  M.  with  the  amount  of  the 
eheqne,  and  there  was  then  a  balance  due  from  M. 
to  the  bonk  of  1422.  At  the  time  this  action  was 
brought  there  was  a  balance  dne  from  M.  to  the 
bank  of  more  than  2502. 

The  defendant  alleged  that  the  cheque  had 
been  obtained  by  fraud,  and  that  no  consideration 
had  been  giren  for  it ;  and  that  neither  M.  nor 
the  pladnt&B  gave  any  consideration  for  it.  He 
also  contended  that  the  plaintiffs  could  not 
recover  upon  the  cheque,  because  it  was  a  post- 
dated cheque  and  did  not  bear  an  ad  vcMrem 
stamp. 

The  Stamp  Act  1891  (54  &  55  Vict.  c.  39)  pro- 
vides: 

Sect.  32.  For  the  porposes  of  this  Aot  the  expression 
"billof  ezdunge"  inclndes     .     .     .     eheqne.     .     .     . 

Sect.  38,  gab-sect.  1.  Every  person  who  issues,  in- 
dono,  trsnafers,  negotiatas,  presents  for  payment,  or 
I*yi  an;  bQl  of  exchange  or  promissory  note  liable  to 
ittj,  and  not  being  dnljr  stamped,  sbaU  incur  a  fine  of 
tra  pounds,  and  the  person  who  takes  or  reoeires  from 
Uf  other  aoj  snch  bill  or  note  either  in  payment  or  asa 
•WDiiiy,  or  by  pnrohaae  or  otherwise,  shall  not  be 
eititled  to  recover  thereon,  or  to  make  the  same  available 
(or  any  purpose  whatever. 

fint  schedule. — Stamp  duties  on  instru- 
ments: 

Bill  of  exehange — payable  on  demand  or  at  sight,  or  on 
prearatation,  Id.  Bill  of  exchange  of  any  other  kind 
vbatioerer  (except  a  bonk  note)  drawn  or  expressed  to 
be  payable,  or  aotoally  paid,  or  indorsed,  or  in  any 
■aaner  negotiated  in  the  United  Kingdom  ...  an 
ini  wlorem  dnty. 

The  Bills  of  Exchange  Act  1882  (45 1&  46  Yict. 
«.  61)  provides : 

Sett  13,  snb-sect.  1.  Where  a  bill  or  an  acceptance  or 
•sy  indoraement  on  a  bill  is  dated,'the  date  shall,  nnless 
tba  contrary  be  proved,  be  deemed  to  be  the  true  date  of 
the  diswiug,  acceptance,  or  indorsement,  as  the  case 
maybe. 

.  8nb.ieet  2.  A  bill  is  not  invalid  by  reason  only  that  it 
"vtt*.dated,  or  poet-dated,  or  that  it  bears  date  on  a 
Bmday. 

Sect  73.  A  cheque  is  a  bill  of  exchange  drawn  on  a 
buksr,  payable  on  demand. 

Exeeiit  as  otherwise  provided  in  this  part,  the  pro- 
nooDs  of  this  Act  applicable  to  a  bill  of  exchange 
payable  on  demand  apply  to  a  cheque. 

At  the  trial  before  Wills,  J.  without  a  jury  in 


Middlesex,  the  learned  judge  gave  judgment  for 
the  plaintiffs. 

The  defendant  appealed. 

ChanneU,  Q.C.  and  Itontagu  Lush  for  the  appel- 
lant.— The  plaintiffs  cannot  recover  upon  this 
cheque,  because  it  was  not  Bu£Sciently  stamped. 
A  cneque  is  a  bill  of  exchange,  and  is  to  be 
stamped  as  a  bill  of  exchange.  [This  point  was 
argued  upon  the  provisions  of  the  Stamp  Act 
1870  (33  &  34  Vict.  c.  97),  sects.  48,  64.  That 
Act,  however,  was  repealed  by  the  Stamp  Act 
1891  (54  &  55  Vict.  c.  39),  sects.  32  and  38  of  which 
are  the  same  as  sects.  48  and  54  of  the  Act  of 
1870.]  Sect.  38  of  the  Stamp  Act  1891  provides 
that  "  every  person  who  issues,  indorses,  transfers, 
negotiates,  presents  for  payment,  or  pays  any  bill 
of  exchange  .  .  .  not  being  duly  stamped, 
shall  incur  a  fine,  .  .  .  and  the  person  who  takes 
or  receives  from  any  other  any  such  bill  .  .  . 
shall  not  be  entitled  to  recover  thereon,  or  to  make 
the  some  available  for  any  purpose  whatever."  A 
bill  of  exchange  "  payable  on  demand "  is  liable 
to  a  duty  of  one  penny,  but  other  bills  require  an 
ad  valorem  stamp.  A  post-dated  cheque,  which  is 
issued  as  a  negotiable  instrument  before  the  day 
of  its  date,  is  a  bill  of  exchange  payable  on  a 
future  day,  and  must,  therefore,  bear  an  ad  vaXoreia 
stamp: 

Forttir  V.  llackreih,  16  L.  T.  Bep.  23 ;  L.  Bep.  2  Ex. 
163. 

Where  Kelly,  C.B.,  says :  "  So  far  as  regards  its 
practical  effect,  a  post-dated  cheque  is  the  same 
thing  OS  a  bill  of  exchange  at  so  many  days  date 
as  intervene  between  the  day  of  delivering  tiie 
cheque  and  the  date  marked  upon  the  cheque." 
[Lord  Ebhbb,  M.R.  referred  to  Emanuel  v. 
Robarts,  17  L.  T.  Rep.  646 ;  9  B.  &  S.  121.  Kat, 
L.J.  referred  to  Bully.  0' Sullivan,  24  L.  T.  Bep. 
130;  L.  Bep.  6  Q.  B.  209.]  Thos^  cases  were 
decided  before  the  Stamp  Act  of  1870,  which  made 
a  difference  in  the  law.  In  Oatty  v.  Fry  (36  L.  T. 
Bep.  182;  2  Ex.  Div.  265)  the  decision  was  based 
upon  the  ground  that  no  evidence  could  be  given 
as  to  the  date  of  the  cheque  or  of  its  delivery ; 
but  the  provisions  of  sect.  13,  sub-sect.  1,  of  tne 
BiUs  of  Exchange  Act  1882,  showing  that  the  date 
of  a  bill  shall,  "  imless  the  contraiy  be  proved," 
be  deemed  to  be  the  true  date,  were  not  referred 
to ;  those  provisions  show  that  the  true  date  may 
be  proved  by  evidence : 

FiOd  T.  Woodt,  7  A.  Jb  E.  114; 
Clarice  v.  Boche,  37  L.  T.  Bep.  633 ;  3  Q.  B.  Div. 
170. 

Sect.  13,  snb-sect.  2,  of  the  BiUs  of  Exchange  Act, 
says  that  a  bill  is  not  invalid  "by  reason  only 
that  it  is  post-dated ; "  but  it  may  be  invalid  upon 
other  grounds.  A  cheque  post-dated  and  issued 
as  a  negotiable  instrument  before  the  day  of  its 
date  is  now  invalid,  under  the  Stamp  Act,  unless 
it  bears  am  ad  valorem  stamp,  and  is  not  available 
for  any  purpose : 

Mita  V.  Owrie,  35  1.  T.  Bep.  414  ;  1  App.  Cas.  554. 

tKAT,  L.J.  referred  to  Hitchcock  v.  Edvoarda,  60 
1.  T.  Bep.  636  ;  and  Corpenfer  v.  Street,  6  Times 
Bep.  410.]  The  plaintiffs  aro  not  holders  for 
value  of  this  cheque  ;  th^  gave  no  consideration 
for  it.  It  was  obtained  by  uaud  J  it  vras  ne^tiated 
in  fraud  of  the  drawer ;  no  consideration  was 
given  at  any  stage.  The  plaintiffs,  therefore,  can- 
not recover.   Even  if  the  plaintiffs  are  holders  for 
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▼alne,  they  can  recover  only  14Sil.,  the  amount 
due  to  them  from  M.  after  the  cheque  was  dis- 
honoured. If  they  recover  more  than  that  amount 
they  recover  as  trustees  for  M.,  and  aav  defence 
good  against  M.  will  be  good  against  the  plain- 
tiffs: 

Thomt<m  V.  Maynard,  33  L.  T.  Bep.  433  ;  L.  Bep. 
10  C.  P.  695. 

B.  M.  Bray,  and  J.  F.  P.  BaiBlinaoti  for  the 
respondents. — There  was  no  fraud  at  aU.  The 
defendant  did  not  draw  the  cheque  without  con- 
sideration. There  was  consideration  between  M. 
and  the  plaintiffs ;  the  cheque  was  handed  to  the 
bank  that  it  might  be  placed  to  the  credit  of  M., 
and  it  was  placed  to  M.  s  credit ;  the  bank  thereby 
gave  consideration : 

Ex  parte  RichdaU;  Re  Palmer,  46  L.  T.  Bep.  116  ; 
19  Ch.  Div.  409. 
The  plaintiffs  can  recover  the  whole  amount, 
because  at  the  time  this  action  was  commenced 
there  was  a  balance  of  2502.  due  from  M.  to  them. 
As  to  the  stamp  objection,  no  appeal  will  lie. 
Order  XXXIX.,  r.  8,  says  that,  ''  a  new  trial 
shall  not  be  granted  by  reason  of  the  ruling  of 
any  judge  that  the  stamp  upon  any  document  is 
sufficient,  or  that  the  document  does  not  require 
a  stamp."  This  rule  applies  where  the  action  has 
been  tried  by  a  judge  without  a  jury : 

BUwitt  V.  Tritlon,  67  L.  T.  Bep.  72 ;  (1892)  2  Q.  B. 
327. 
Ko  possible  objection  can  now  be  taken  to  the 
valimty  of  a  post-dated  cheque  : 

Fry  v.  Ontfy  (ubi  «up.) ; 

Sitchcock  T.  Edwarda  (uiit  ntp.) ; 

Carpenter  v.  Street  (uW  «up.). 

ChanneU,  Q.C.  in  reply. — This  is  not  a  mere 
stamp  objection ;  the  cheque  is  not  available  for 
any  purpose  whatever.  A  cheaue  is  not  invalid 
merely  because  it  is  delivered  before  its  date ;  it 
may  then  be  an  inchoate  instrument  like  an 
escrow ;  if,  however,  it  is  treated  as  a  negotiable 
instrument  before  its  date,  then  the  objection 
under  the  Stamp  Act  arises. 

Lord  Ebheb,  M.R. — So  many  points  have  been 
raised  in  this  case  that  I  think  I  ought  to  restate 
the  law  as  to  negotiable  instruments,  and  as 
between  bankers  and  their  customers.  First,  then, 
as  to  the  law  respecting  negotiable  instmments, 
whether  bills  of  exchange  or  chines,  and  I  will 
deal  especiallv  with  cheques.  The  first  axiom  of 
law  is  that,  when  a  man  has  signed  a  cheque,  if  a 
person  produces  that  cheque  at  the  triiJ  of  am 
action  to  recover  the  amount  thereof,  he  has  only 
to  prove  that  he  is  the  holder  of  the  cheque  and 
the  signature  of  the  defendant,  and  he  need  not  give 
any  more  evidence  as  to  how  he  got  the  cheque,  or 
wl^t  he  gave  for  it.  The  defendant  cannot  meet 
that  case  imless  he  proves  some  legal  defence. 
What  are  the  legal  defences  P  If  the  signature 
was  procured  by  fraud,  then  the  drawer  is  not 
liable  to  the  person  who  procured  his  signature 
by  fraud.  But  by  the  law  of  negotiable  instru- 
ments it  is  not  enough  to  prove  that,  as  against  a 
holder  who  has  g^ven  value  for  the  cheque  with- 
out notice  of  the  fraud.  In  such  a  case  how  much 
must  the  defendant  prove  P  The  first  step  is  to 
prove  that  the  signature  was  procured  I^  francC 
and  then  the  onus  is  upon  the  holder  to  show 
that  someone  gave  value  for  the  cheque  without 
notice  of  the  fraud.    Whether  the  signature  was 


procured  by  fraud  is  a  question  of  fact  to  Ik 
determined  at  the  trial,  and  I  think  that  the 
learned  judge  was  right  in  deciding  that  no  &aad 
was  committed  upon  the  drawer  in  this  case.  Ko 
onus  of  proof  as  to  being  a  holder  for  value  widi. 
out  notice  was  thrown  upon  the  plainti&.  Thai 
there  is  a  second  defence,  that  the  cheque  wu 
given  in  order  that  the  cheque  itself,  or  its  pro- 
ceeds, should  be  given  to  certain  persons;  that 
the  cheque  was  given  for  a  specific  purpose,  and 
that  it  was  used  for  other  purposes  contrary  to 
the  undertaking  that  it  should  be  used  for  tht 
specific  purpose.  No  undertaking  to  use  the 
cheque  or  its  proceeds  for  such  specific  punioie 
was  proved,  and  therefore  that  defence  uik 
Then  it  was  said  that  the  cheque  was  ^ven  with- 
out any  consideration,  and  that  neither  the  holden 
nor  any  intermediate  persons  gave  any  considen- 
tion  for  it.  Now  this  was  not  an  accommodation 
bill,  and  I  think  that  M.  did  give  consideratioa 
for  it.  As  to  the  bankers,  I  am  prepai«d  to  hold. 
so  as  not  to  fetter  the  business  of  bankers,  that 
when  a  x>er8on  pays  money  or  a  cheque  into  a 
bank  in  order  that  the  bank  may  give  him  credit 
in  his  account,  if'  the  bank  accepts  the  money  or 
cheque  on  those  terms  and  und^takes  to  give  the 
customer  credit  therefor,  the  bank  gives  valae 
for  the  money  or  cheque.  The  law  is  so  stated  br 
Jessel,  M.B.  and  myself,  in  Sx  parte  Biehdait 
(ubi  sup.),  and  I  now  repeat  what  I  siud  in  that 
case.  That  being  so,  as  soon  as  the  bankers  gan 
credit  for  the  cheaue  to  their  customer,  they 
save  value  for  it.  Those  are  all  the  usual  legal 
defences  to  an  action  upon  a  cheque.  Then  thfii* 
is  the  objection  as  to  the  stamp  apon  thii 
cheque.  A  cheque  is  a  contract  oetween  H* 
parties,  and  it  is  for  the  judge  at  the  trial  to 
construe  that  contract  bv  reading  what  is  writtoi 
upon  it.  Beading  this  cneque,  upon  its  face  it  i( 
dated  the  10th  Aug.,  and  is  payable  to  order. 
What  is  the  true  construction  of  that  contract 
upon  reading  it  P  It  is  simply  an  order  to  pay 
2502.  upon  demand.  It  is  said  that  this  is  not 
the  proper  construction  under  the  circumstanoeii 
because  the  cheque  was  signed  on  the  3rd  Ang., 
and  handed  over  to  the  payee  upon  the  8th  Ans., 
being  dated  the  10th  Aug.  It  is  said  that  tha 
cheque  was,  therefore,  a  post-dated  cheqae.  Upon 
those  facts  being  proved  before  the  judge,  what 
ought  he  to  do  P  Must  he  say  that,  in  construing 
this  written  document,  because  it  was  banded  orer 
before  the  day  of  the  date  written  upon  it,  ht 
must  put  a  different  construction  upon  it  and  say 
that  it  is  not  a  biU  payable  upon  demand,  butt 
bill  payable  two  days  after  the  day  of  its  issue  or 
negotiation  P  I  have  never  heard  of  a  oheqin 
bemg  so  construed,  and  the  argument  of  tha 
appellant  is  entirely  fallacious.  It  is  said  that) 
by  reason  of  the  provisions  of  the  Stamp  Act 
1891  (54  &  55  Vict.  c.  39),  the  jud^  was  bound  ao 
to  construe  the  cheque.  But  the  Bills  of  Exchangl 
Act  1882  says  that  post-dating  shall  not  readers 
bill  or  cheque  invalid ;  that  is,  that  it  shall  b* 
valid  according  to  its  purport  and  effect.  If  the 
provisions  of  the  Stamp  Act  1891  had  said  that  ■ 
post-dated  cheque  was  invalid,  the  court  woold 
nave  to  accept  that  law.  It  is  not  denied  that , 
bv  the  Bills  of  Exchange  Act  1882,  a  post-date!  j 
cneque  is  not  made  invalid ;  but  it  is  said  that  it  I 
is  made  invalid  by  the  Stamp  Act  1891.  Ib  that  | 
proposition  correct  P  I  cannot  see  anything  ts 
that  effect  in  the  Stamp  Act  189L     The  tne 

Digitized  by  VjOOQ  IC 


Ofli.  6, 18M.] 


THE  LAW  TIMBS. 


[Vol.  LXXT.— 171 


ft.  or  Afp.] 


BoTAi.  Baite  or  Scoti.ajho  o.  Tottbitham. 


[Ot.  of  App. 


oominiction  of  the  Stamp  Act  1891  is  that  the 
^pieation  of  ertamp  mitst  oe  determined  at  the 
trial  bj  the  jud^,  unless  the  statute  expressly 
declares  that  the  document  shall  be  invalid.  This 
Stamp  Act  does  not  in  express  terms  say  that  the 
docnmcnt  shall  be  invalid.  -  The  objection  a«  to 
post-dating  a  cheque  is  therefore  now  an  obsolete 
and  useless  objection.  If  a  cheque  is  dealt  with 
u  a  lull  of  exchange  before  the  date  which  it 
Iwurs,  thai  it  becomes  a  bill  of  exchange  in 
&t  ordinary  sense ;  but  it  is  not  in  any  way 
an  eH3x>w.  All  the  defences  and  objections 
are  fatile  and  must  fail,  and  the  appeal  must  be 
&iniaeed. 

£a.t,  L  J'. — I  am  of  the  same  opinion.  This 
iedBD  was  commenced  on  the  25th  Sept.  1893,  by 
tiie  plamtifEs,  as  holders  of  a  cheque  dated  the 
Wh  Aag.  1893,  against  the  defendant  as  the 
drawer  of  the  cheque.  If  the  bankers  were  holders 
tor  value  without  notice  of  any  defect,  that  is  a 
complete  answer  to  many  of  the  points  raised  by 
tile  defendant.  The  cheque  was  drawn  on  the 
SidAog.  and  dated  the  10th  Aug.,  and  handed 
orer  to  the  payee  on  the  8th  Aug.  It  was  indorsed 
bv  the  payee  to  M.  on  the  8th  Aug.,  and  she  on 
tbe  same  day  gave  it  to  the  plaintms,  who  placed 
tlie  amount  to  her  credit  at  her  request,  so  that 
die  comld  draw  against  it.  The  cheque  then  became 
tiie  property  of  the  bankers,  and  they  gave  value 
for  Qiat  cheque.  The  law  is  so  stated  in  Foley  v. 
SiU  (2  H.  L.  Gas.  28),  by  Lord  Gottenham.  The 
Bills  of  Exchange  Act  1^2,  in  sect.  27,  save  that, 
'yalnable  consideration  for  a  bill  may  be  con- 
^itoted  by  (a)  any  consideration  sumcient  to 
aqiport  a  simple  contract."  That  shows  that 
wn  was  ample  consideration  for  making  this 
dieqne  the  property  of  the  bankers.  That  very 
T^rtion  ha£  been  decided  in  this  court  in  Ex  parte 
SidMe  {tibi  tup.),  where  all  the  Lords  Justices 
yd  that  there  was,  under  such  circumstances, 
ample  consideration  for  making  the  cheque  the 
property  of  the  bankers.  Therefore,  reason  and 
iDtlioritr  concur  in  showing  that  the  bankers 
nre  Bofficient  consideration  to  make  them  holders 
for  ralue  of  the  cheque.  I  agree  that  no  fraud 
or  want  of  consideration  has  been  shown  at  alL 
IW  as  to  the  stamp  objection.  It  is  said  this 
cheque  was  a  post-dated  cheque,  and  was  there- 
fore not  sufficiently  stamped,  because  it  was  not 
payable  on  demand  according  to  the  provisions  of 
tlw  Stamp  Act  1891 ;  and  tiiat  consequently  no 
proceeding  could  be  taken  upon  it.  La  the  Bills 
of  ^change  Act  1882  this  kind  of  cheque  is 
iitQitioned;  sect.  73  says  that,  "  a  cheque  is  a  bill 
w  exchange  drawn  on  a  banker  payable  on  de- 
Mnd.  Except  as  otherwise  provided  in  this  part, 
HK  provisions  of  this  Act  applicable  to  a  biU  of 
exchange  payable  on  demand  apply  to  a  cheque ; " 
Md  sect.  13,  Bub-eect.  2,  provides  that,  "a  bill  is 
art  invalid  by  reason  oidy  that  it  is  ante-datod  or 
pwUdated,  or  that  it  bears  date  on  a  Sunday." 
"iat  does  "  post-dated  "  mean  ?  If  the  cheque 
'as  not  issued  before  the  day  of  its  date  it  is  not 
J««t.dated  at  alL  "  Post-dated"  means  that  the 
™2<ie  is  issaed  before  the  date  which  it  bears, 
una,  then,  was  a  post-dated  cheque.  The  Bills  of 
^uiaago  Act,  in  sect.  13,  snb-sect.  2,  says  that 
ttM not mvalid  by  reason  of  ite  being  post-dated. 
'Oirtis,  it  is  a  good  and  valid  cheque  which  may 
'*08Blt  with  as  such,  though  it  is  not  then  pay- 
^w-  It  it  is  not  an  invalid  cheque,  then  it  is 
ng^  and  proper  to  deal  with  it  as  a  valid.cheqn«. 


though  it  may  not  be  yet  payable.  I  think  that 
the  words  of  the  stetute  are  quite  clear  as  to  that. 
It  is  said  that  the  law  is  not  so,  because  by  the 
Stamp  Act  1891  iMa  cheque,  not  being  payable 
on  demand,  required  an  ad  valorem  stemp,  and 
not  being  so  stamped,  is  not  available  for  any 
purpose.  If  that  were  so,  there  would  be  a  conflict 
between  the  Stamp  Act  and  the  Bills  of  Exchange 
Act ;  but  there  is  no  such  conflict,  for  the  argu- 
ment as  to  the  meaning  of  the  Stamp  Act  is  not 
correct.  This  very  point  has  been  carefully  con- 
sidered in  Qatty  v.  Fry  (ubi  mp.),  where  it  was 
held  that  the  Stamp  Act  1870  Lad  not  the  effect 
of  making  a  post-dated  cheque  invalid.  That 
case  was  followed  in  two  later  cases :  in  Hitchcock 
V.  Edwcerdi.  {ubi  sup.)  it  was  decided  that  "  a 
post-dated  cheque,  bearing  a  penny  stamp,  is  a 
valid  and  negotiable  instrument,  and  is  com- 
plete and  regular  upon  the  face  of  it ; "  and  in 
Carpenter  v.  Street  {ubi  mp.)  the  decision  was  the 
same.  The  time  at  which  to  consider  whether  a 
bill  or  cheque  is  properly  stemped  is  the  time 
when  the  adion  is  Drought.  Here  the  action  was 
brought  after  the  10th  Au^.,  the  date  of  the 
cheque,  and  the  cheque  upon  its  face  appeared  to 
be  payable  on  demand.  This  objection  can  only 
be  raised  by  adducing  evidence  that  the  cheque 
was  issued  before  the  date  which  it  bore,  and  the 
objection  is  therefore  only  a  stamp  objection.  I 
agree  that  the  two  statutes  can  be  reconciled,  and 
that  the  true  meaning  of  the  Stamp  Act  is  not 
that  contended  for  by  the  appellant.  The  history 
of  the  stamp  legislation  makes  the  matter 
perfectly  clear.  All  the  previous  Stamp  Acte 
were  repealed  in  1870,  and  the  Stamp  Acte  of 
1870  and  1891  make  no  mention  of  post-dated 
cheques.  I  think  that  it  was  intended  to  leave  it 
to  me  judge  at  the  trial  to  decide  whether  a 
cheque  was  properly  stamped.  If  an  action  were 
brought  on  a  post-dated  cheque  before  the  day  of 
ite  date,  perhaps  the  stamp  objection  would  be 
fatal.  This  cheque,  therefore,  is  not  invalid 
because  it  was  post-dated  and  bears  only  a  penny 
stamp.  It  was  argued  that  the  cheqne  had  been 
paid  to  the  extent  of  1102 ,  but  the  facte  show 
that  more  than  the  whole  amount  is  due  to  the 
bankers.  The  appeal  therefore  fails,  and  must  be 
dismissed. 

Smith,  L.J. — This  was  an  action  against  the 
drawer  of  a  cheque  held  by  bankers,  which  they 
had  taken  from  a  customer,  and  placed  to  her 
credit.  The  ordinary  defences  have  been  set  up, 
that  the  signature  was  obtained  by  fraud,  and 
that  no  consideration  was  given  for  it,  and  that 
the  holders  took  it  without  giving  value  and  ■mth 
notice  of  the  defecte.  There  was  no  fraud,  and 
the  cheque  was  given  for  a  consideration.  Even 
assuming  there  was  no  consideration,  yet  the 
bankers  are  holders  for  value  by  reason  of  the 
way  in  which  they  dealt  with  the  cheque.  There 
is  abundant  authority  for  that  proposition,  and 
Ex  parte  Bichdale  {ubi  sup.)  is  conclusive  upon 
the  point.  Then  it  is  said  that  the  cheque  was 
not  pimierly  stemped ;  that  a  penny  stemp  was 
not  sufficient,  an  ad  valorem  stamp  being  neces- 
sary. The  argument  is  that  a  post-dated  cheque 
for  a  sum  exceeding  10!.  must  be  stemped  with  an 
ad  valorem  stamp.  Where  is  such  a  provision  to 
be  found  ?  All  the  Stemp  Acte  were  repealed  in 
1870,  and  the  Stamp  Act  of  1870  has  been  super- 
seded by  the  Act  of  1891.  Whatdoes  that  Act  say  P 
There  were  questions  in  respect  of  .post-dated 
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cheques  before  that  Act,  and,  if  payable  to  bearer, 
they  were  void.   Since  1870  there  has  been  no  such 

froTision  as  to  post-dated  cheques.  In  the  Act  of 
891  the  only  provisions  are  those  of  sect.  32. 
which  say  that,  "  for  the  purposes  of  this  Act  the 
expression  'bill  of  exchange'  includes  .  .  . 
cheque,"  and  those  of  sect.  38,  which  provide  that 
a  person  dealing  with  a  "  bill  of  exchange "  not 
duly  stamped  shall  be  liable  to  a  penalty,  and  that 
the  person  who  takes  such  bill  shall  not  "be  entitled 
to  recover  thereon,  or  make  it  available  for  any 
purpose.  That  is  all.  What,  then,  is  the  proper 
stamp  for  a  post-dated  cheque  ?  The  schediile  to 
the  Act  says,  "  bill  of  exchange,  payable  on  de- 
mand, one  penny."  There  can  be  two  kinds  of 
post-dated  cheques,  one  kind  pavable  after  some 
specified  time,  and  the  other  kind  payable  on 
demand.  This  cheque  is  payable  on  demand. 
There  are  three  reported  cases — Gatty  v.  Fry 
{ubi  tup.);  Hileheock  v.  Edtoardt  (uM  tup.); 
and  Carpenter  v.  Street  [ubi  tup.) — which  all  say 
that  a  post-dated  cheque  is  in  order,  and  that  a 
pennT  stamp  is  sufficient  if  it  is  payable  on  de- 
mand. I  agree  that  the  proper  time  to  ascertain 
whether  a  document  is  duly  stamped  is  the  time 
when  the  document  is  put  in  evidence  and  examined 
^  th»  court,  except  in  such  a  case  as  Clarke  v. 
Moche  {ubi  tup.).  It  is  said  that  only  142i.  can  be 
recovered ;  but  when  this  action  was  brought  the 
whole  amount  of  2502.  was  due  to  the  bankei-a, 
and  therefore  it  cannot  be  said  that  the  cheque 
was  parUy  paid.  Appeal  ditmisted. 

Solicitors  for  the  appellant,  P.  J.  Gordon  and 
Bon. 

Solicitors  for  the  respondents,  Minet,  Harvie, 
and  Co. 


Monday.  July  30. 
(Before  Lord  Esher,  M.R.,  Zat  and 

Smith.  L.JJ.) 

Pbintiko  and  Tglbobaph  Cohpakt  v. 

Drucker.  (a) 

APPEAL  FROM  THE  QUEEM'S  BENCH  DITUIOX. 
Praetiee — Eridenee — Eridence    taktn  in    another 
eaute  or  matter — Notice  to  read  tudt  evidence — 
When  tueh  eridenre  can  be  read — Rulet  of  the 
SHpreme  Court.  Order  XXXVII.,  r.  3. 

Order  XXXVII.,  r.  3.  provides  that,  "  an  order  to 
read  evidence  taken  in  another  eaute  or  matter 
thall  not  be  necessary,  but  tuch  evidence  may, 
taring  all  just  exccptiout,  he  read  on  ex  parte 
applicationt  by  leave  of  the  court  or  a  judge,  to  be 
obtained  at  the  time  of  making  any  tuch  appli- 
cation, and  in  any  other  case  upon  the  party 
desiring  to  use  such  evidence  giving  hro  days' 
previous  notice  to  the  other  partiet  of  his  inten- 
tion to  read  such  evidence." 

This  rule  does  not  make  that  evidence  tehich  tcould 
not  btfore  have  been  evidence,  but  only  does 
aicay  irith  the  necessity  for  a  formal  order  in 
cases  III  trhich  an  order  to  read  evidence  taken 
in  another  matter  troidd  fortnerlu  fcove  been 
made  :  that  is.  trhere  the  iseue  icat  the  tame,  and 
the  proceedings  trere  l>eticeen  the  tame  parties  or 
their  privies. 

This  was  an  appeal  by  the  plaintifb  from  an 
order  of  the  Divisional  Court  ^Wills  and  Williams, 

l«)  BrixnAl  by  J.  B.  Wni.itllt.  Ea<i..  BMTial«r«t-Law. 


JJ.),  affirming  an  order  of  the  judge  at  chambers, 
for  a  commission  to  take  the  evidence  of  witnesses 
in  Paris. 

The  plaintiffs  sued  the  defendant  in  this  action 
to  recover  the  amount  due  in  respect  of  calls  made 
npon  the  defendant  as  a  shareholder  in  the  plaintiff 
company. 

The  defendant  allied  that  he  had  been  induced 
to  take  the  shares  by  the  fraudulent  misrepre- 
sentations of  the  plaintiffs.  Upon  that  issue  lie 
obtained  an  order  to  take  the  evidence  of  certain 
witnesses  in  Paris. 

In  an  action  by  the  plaintiffs  against  another 
defendant  to  recover  the  amount  due  in  respect  of 
calls  the  same  defence  was  pleaded,  and  the 
evidence  of  these  same  witnesses  was  taken  npw 
commission  in  Paris. 

The  plaintiffs  objected  to  the  order  in  this  action 
to  take  the  evidence  of  these  witnesses  in  Paris, 
npon  the  ground  that  the  defendant  might,  in  this 
action,  read  the  evidence  of  these  witnesses  taken 
in  the  other  action,  by  giving  notice  under  Order 
XXXVII.,  r.  3. 

The  Rules  of  the  Supreme  Court,  Order 
XXXVIL,  provide: 

Bnle  3.  An  order  to  read  evidence  taken  in  another 
oanae  or  matter  ehall  not  be  neoeesary,  bnt  arnch  evidence 
may,  caving  all  just  exceptions,  be  read  on  ex  partt 
applications  by  leave  of  the  eonrt  or  a  indg«,  to  be  ob- 
tained at  the  time  of  tn«.Hiig  anj  snch  application,  and 
in  any  other  oasa  npon  the  party  desirinj^  to  nae  sodi 
evidence  giving  two  days'  prsvions  notice  to  the  other 
parties  of  his  intention  to  use  each  evidence. 

The  judge  at  chambers  affirmed  the  order  of 
the  master,  and  an  appeal  by  the  plaintiffs  wan 
dismissed  by  the  Divisional  Court  (Wills  and 
Williams,  JJ.). 

The  plaintiffs  appealed. 

Buckley,  Q.G.  and  E.  Ford  for  the  appellants. 

Home  Payne,  Q.C.  and  Bremner  for  the  respon- 
dent. 

Lord  EsHEB,  M.B. — This  action  weua  brought 
against  the  defendant  to  recover  from  him  an 
amount  due  for  caQs  made  upon  him  as  a  share- 
holder in  the  plaintiff  compauy.  The  defence  is 
that  he  was  induced  to  take  the  shares  bj 
fraudulent  misrepresentations  upon  which  Iw 
acted..  By  that  plea  the  defendant  admits  that 
he  is  a  shareholder,  bnt  says  that  he  is  entitled  to 
have  his  agreement  to  take  shares  cancelled. 
There  is,  then,  one  issne,  npon  which  the  defen- 
dant will  have  to  prove  several  facts.  The  defen- 
dant alleges  that  there  are  witnesses  in  Paris 
whose  evidence  is  necessary  to  enable  him  to  prove 
those  facts,  and  he  gives  their  names,  and  says 
that  they  are  material  witnesses.  He  has  obtained 
an  order  for  a  commission  to  examine  those  wit- 
nesses in  Paris.  The  plaintiffs  say  that  no  com- 
mission ought  to  issne.  because  these  witnesses 
have  been  examined  as  against  the  plaintiffs  in 
another  action  by  them  against  another  defen- 
dant, and  because  an  order  ought  to  be  made  that 
that  evidence  shall  be  need  as  evidence  in  this 
action.  In  my  opinion  the  court  has  no  power  to 
make  any  such  order,  and  the  case  is  not  within 
Order  XXXVU.,  r.  3.  The  parties  in  this  action 
are  not  the  same  as  in  tiie  other  action,  and  the 
issoes  are  not  the  sante.  The  depositions  taken 
in  that  action  ooold  not  be  read  as  evidence  in 
this  action.  Ko  <Hrder  can  be  made  to  make  that 
evidence  which  is  not  eridenoe  at  all  acooidiiig  to 
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tbe  ordinary  rules  of  evidence.  This  case,  there- 
fore, is  not  within  Order  XXXVII.,  r.  3.  The 
passage  which  has  been  read  hj  Smith,  L.J., 
makes  the  case  still  more  clear.  It  is  impossible 
to  say  that  the  defendant  in  this  action  can  be 
bonnd  by  the  cross-examination  of  witnesses  made 
in  his  absence.  I  have  come  clearlv  to  the  con- 
closion  that  the  case  is  not  vdthin  the  role  at  all, 
■ad  that  we  have  no  power  to  make  such  an  order 
u  the  plaintiffs  ask  na  to  make.  The  appeal 
must  be  dismissed  upon  the  ground  that  we  nave 
no  inrisdiction  to  make  such  an  order. 

Kit,  L.J. — A  commission  to  examine  witnesses 
is  Paris  has  been  ordered  to  issue  upon  the  appli- 
cation of  the  defendant.  The  plaintiffs  say  that 
the  order  was  wrong  because,  in  an  another  action 
between  other  parties,  these  witnesses  have  been 
examined  upon  this  issue,  and  the  defendant  can 
therefore  ootain  leave  to  use  the  evidence  then 
taken  in  this  action.  According  to  the  Chancery 
pntctioe,  when  the  parties  were  the  same  and  the 
inae  the  same,  or  the  second  action  was  between 
the  privies  or  representatives  of  the  parties  in  the 
firet  action,  the  court  would  make  an  order  to 
allow  the  evidence  taken  in  the  first  action  to  be 
used  in  the  second  action.  Such  on  order  was 
never  made  except  under  such  circumstances. 
Order  XXXV 11.,  r.  3,  was  made  onlv  for  the 
purpose  of  obviating  the  necessity  of  obtaining  a 
formal  order  in  such  cases.  The  rule  is  in  these 
terms:  "An  order  to  read  evidence  taken  in 
another  cause  or  matter  shall  not  be  necessary, 
hat  such  evidence  may,  saving  aU  just  exceptions, 
he  read  on  ex  parte  applications  by  leave  of  the 
eonrt  or  a  judge,  to  be  obtained  at  the  time  of 
mking  any  such  application,  and  in  any  other 
OK  upon  the  party  desiring  to  use  any  such 
eridence  giving  two  previous  days'  notice  to  the 
other  parties  of  his  intention  to  read  such  evi- 
dence." I  am  very  clearly  of  opinion  that  that 
mle  was  not  intcmded  to  make  that  evidence 
»hieh  would  not  before  have  been  evidence.  A 
party  cannot  read  such  evidence  now  unless  it  is 
«nch  evidence  as  the  court  would  formerly  have 
■Dade  such  an  order  in  respect  of.  In  such  an 
action  as  this  is,  I  think  that  such  an  order  never 
wonld  have  been  made.  The  provisions  of  Order 
XIXVIl..  r.  3,  were  not  intended  to  alter  the 
rales  of  evidence,  but  only  to  do  away  with  the 
pscesMty  of  obtaining  a  formal  ordra"  in  cases 
IB  which  an  order  would  formerly  have  been  made. 
^Rua  appeal  fails,  and  must  be  dismissed. 

Shith,  L.J. — In  this  case  the  master  at 
ehamberg,  the  judge,  and  the  Divisional  Court, 
hare  all  held  that  the  defendant  is  entitled  to  a 
wmmission  to  examine  these  witnesses  in  Paris, 
and  the  plaintiffs  have  appealed  to  this  court.  In 
Biy  opmion  the  case  is  answered  as  soon  as  it  is 
^«teQ.  In  an  action  by  these  plaintiffs  against 
I^i  Windsor  the  evidence  of  these  witnesses  was 
••fan  on  commission,  and  the  action  was  ulta- 
matdy  settled.  It  is  said  that  the  defendant 
wght  to  be  satisfied  with  the  evidence  taken  in 
that  action  when  he  was  not  present.  In  Hum. 
Pjreyi  t.  Pensam  (1  My.  &  Cr.  580)  the  rule  is 
thug  stated  by  Lord  Tottenham :  "  Depositions 
can  only  be  read  for  or  against  those  who  are 
^rbeg  or  privies  to  the  suit  in  which  the  deposi- 
Qong  were  taken ;  and  they  cannot  be  read  for  a 
prtj,  unless  they  could  also  be  i-ead  against 
'^  That  being  the  rule,  could  this  evidence 
VoL  LXXI.,  1821». 


have  been  read  for  or  against  the  defendant? 

Clearly  not.    Order  XXXVII.,  r.  3,  was   made 

only  for  the   purpose  of    doing   away   with  the 

necessity  for  a  formal  order ;   it  only  applies  to 

that  wmch  is  legal  evidence,   and    not  to  that 

which  is  not  evideiice  at  all.    The  appeal  must  be 

dismissed.  j        ?  j-      ■     j 

Appeal  dtsmtssed. 

Solicitors  for  the  appellants,  Beyftu  and 
Bevfus. 

Solicitors  for  the  respondents,  Ashurtt,  Morris, 
Crigp,  and  Co. 


HIGH    COURT   OF   JUSTICE. 

OHANCEBT  DIVISION. 

June  6  and  7. 

(Before  Chittt,  J.) 

Be  EAKNeHAW-WALL.  (a) 

Solicitor  —  BiU  of  coats  —  Taxation — Solicitors' 
Bemuneration  Act  1881  (44  &  45  Vict.  e.  44)— 
General  Order  1882,  schedule  I.,  part  1 — 
Conveyance  of  freehold  property — Advowson  in 
gross. 

A  soliciicr,  employed  in  the  purchase  of  an  advoioson 
in  gross,  uhw  aUowed,  on  the  taxation  of  his  hiU 
by  the  taxing  master,  costs  according  to  the  scale 
prescribed  by  sehedtUe  I.  to  the  General  Order 
under  the  Solicitors'  Bemtimeration  Act  1881. 

Held,  on  an  application  to  review  the  taxation, 
that  the  taxing  master's  certificate  must  be 
affirmed,  there  being  no  distinction  between 
corporeal  and  incorporeal  property  for  the 
pwpoaea  of  the  schedule,  as  there  was  deduction 
of  title  in  both  ca,ses,  and  an  advowson  in  gross 
being  freehold. 

Re  Stewart  (60  L.  T.  Bep.  737 ;  41  Ch.  Div.  494) 
discussed  and  distinguished. 

SUKMONS. 

The  facts  and  arguments  appear  fully  from  the 
judgment  of  Chitty,  J. 

Chester  for  the  solicitor. 

Byland  for  the  client. 

Chittt,  J. — On  the  purchase  of  an  advowson 
in  gross  for  the  sum  of  1400Z.,  the  taxing  master 
has  allowed  the  purchaser's  solicitor  his  costs 
according  to  the  scale  prescribed  by  schedule  I. 
to  the  Greneral  Order.  The  solicitor  says  that  the 
case  does  not  fall  within  that  schedule,  and  that 
he  is  therefore  entitled  to  remuneration  in  the 
ordinary  way  according  to  the  old  system  as 
altered  by  schedule  U.  The  material  words  in 
the  order  are  "  freehold,  copyhold,  or  leasehold 
property,"  on  which  words  I  have  heard  a  learned 
and  ^borate  argument.  The  first  observation 
which  I  have  to  make  is  that  the  expression  used 
is  not  a  term  of  ancient  art,  and  there  would  be 
danger  in  applying  old  learning  to  ascertain  the 
meaning  of  a  mo&m  term  like  this.  The  woi-d 
"  property "  is  discussed  in  Williams  on  Real 
Property :  that  is  the  title  of  the  book,  and  in- 
corporeal hereditaments  are  found  under  this 
title  of  real  property.  There  is  a  well-reasoned 
explanation  oi  the  term  "  property  "  at  pp.  3  and 
4,  in  the  17th  edition  of  that  work,  which  shows 
that  it  is  used  in  three  different  senses,  two  of 

(a)  Beported  b;  H.  M.  CHABTEBB  Macpbibsoh,  Esq., 
BuritMr-at-Law, 
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which  I  should  call  the  leading  aenses  of  the  word. 
"Property"  may  denote  the  thing  to  which  a 
person  stands  in  a  certain  relation,  that  of  pro- 
prietor ;  it  may  also  denote  the  relation  in  which 
the  person  stands  to  the  thing.  The  term  as  used 
in  the  schedule  may  be  used  in  both  or  either  of 
those  senses,  but  I  ought  not  to  apply  too  strict 
a  reasoning  to  the  interpretation  of  the  words  of 
the  Bched^e.  The  argument  used  against  the 
master's  certificate  is,  that  the  property  in  the 
schedule  means  land,  i.e.,  corpomil  tenements, 
and  that  an  advowson  in  gross,  no  less  than  an 
advowson  appendant,  is  not  land,  and  therefore  is 
not  within  the  schedule.  But  I  do  not  find  the 
term  "  land  "  used,  and  I  see  no  reason  for  cutting 
down  the  word  "property  "  in  the  schedule  so  as 
to  confine  it  to  land,  as  I  am  asked  to  do.  The 
main  object  of  the  rule  prescribing  scale  charges 
was  to  avoid  disputes  which  might  arise  between 
solicitor  and  chent  in  regard  to  certain  work. 
The  object  was  to  lay  down  a  definite  scale  to 
which  solicitor  and  chent  could  refer,  and  par- 
ticularly that  a  client  might  know  at  once  what 
he  wonid  have  to  paj.  On  reading  schedule  I., 
with  no  wish  to  decide  anything  that  does  not 
arise  for  decision  in  the  case,  I  find  this  to  be  the 
leading  idea,  I  migbt  almost  say  principle,  running 
througnout  it.  The  property  referred  to  in  the 
schedule  appears  to  be  property  in  respect  of 
which  title  is  deduced,  and  in  respect  oi  which 
there  is  a  conveyance.  In  some  matters,  as  in 
the  sale  of  a  chattel,  there  is  no  deduction  of 
title,  but  there  is  no  difference  as  regards  deduction 
of  title  between  a  corporeal  and  an  incorporeal 
hereditament,  an  advowson  appendant  or  an 
advowson  in  gross.  I  ought  not  to  make  any 
such  sweeping  distinction  between  corporeal  and 
incorporeal  property  for  the  purposes  of  the 
schedule  as  is  contended  for.  Moreover,  as  was 
argued  by  Mr.  Byland,  an  advowson  in  gross  is 
freehold.  It  is  a  subject  of  tenure,  and  may  be 
held  by  homage,  fealty,  and  escuage ;  it  was  also 
devisable  under  the  Bte,tute  of  Hen.  8 :  (see  Cleer 
v.  Peacock,  Cro.  Eliz.  369.)  Again,  if  property  is 
nsed  in  the  schedule  in  the  sense  of  tne  interest 
which  a  man  has  in  a  thing,  he  can  have  any 
freehold  interest  in  an  advowson,  for  there  may 
be  an  estate  for  life  with  remainder  in  tail,  with 
an  ultimate  remainder  in  fee  simple.  Again,  a 
man  may  have  a  leasehold  interest  in  an  advowson 
in  the  proper  sense  of  the  word,  of  which  a  render 
or  rent  is  not  necessarily  an  incident,  and  a  term 
of  years — i.e.,  a  lease  for  a  term  of  an  advowson. 
I  cannot  see  on  what  ground  I  should  be  justified 
in  saying  that  I  ought  to  make  a  distinction 
between  corporeal  and  incorporeal  property  here 
— i.e.,  for  tne  purpose  of  settling,  as  between 
solicitor  and  client,  whether  the  soucitor's  remu- 
neration is  to  be  by  scale  or  not.  Every  argument 
for  the  scale  in  the  one  case  applies  in  the  other. 
In  both  cases  there  is  ordinarily  deduction  of 
title.  That  being  so,  and  for  the  reasons  which  I 
have  already  given,  I  think  that  the  court  ought 
to  affirm  the  taxing  master's  certificate.  I  pass 
by  all  definitions  contained  in  Acts  of  Parliament 
other  than  that  under  which  this  order  was  made, 
getting  nothing  there  of  any  use  to  me  here.  I 
endeavour  to  give  the  fair  modem  meaning  to  the 
word  "  property  "  in  the  schedule.  The  case  of 
Be  Stewart  (60  L.  T.  Rep.  737;  41  Ch.  Div. 
494)  is  said  to  be  opposed  to  the  taxing  master's 
view.     The  subject  of    the  decision   tiiere  was 


business  done  in  respect  of  purchases  by  and 
grants  to  a  corporation  of  rights  or  easements, 
which  were  acquired  by  the  corporation  under 
their  statutory  powers,  and  Kay,  L.J.  (then  Kij, 
J.)  held  that  the  statutoir  charges  did  not  apply. 
I  should  have  followed  Kay,  L.J.  had  I  thoiumt 
that  he  held  there  that  "  property  "  in  the  sdie- 
dule  does  not  include  incorporeal  hereditain«ita. 
His  words  had  reference  to  the  particular  circum- 
stances of  the  case  before  him — i.e.,  that  of  a 
grant  of  easements  de  novo.  He  said :  "  Can  iiie 
grant  of  an  easement  like  this  be  considered  a 
conveyance  of  freehold,  copyhold,  or  leasehold 
prop^^,  within  the  meaning  of  schedule  I., 
part  I  ?  I  confess  it  seems  to  me  difficult  u 
to  hold.  Obviously  the  schedule  contemplate 
prima  facie  conveyances  of  land  held  as  freehold, 
copyhold,  or  leasehold  property,  and  the  scale  ii 
fixed  upon  the  purchase  money  which  is  paid 
when  such  property  changes  hands.  When  a  mere 
easement  is  granted  there  is  no  change  of  pro- 
perty in  that  sense,  and  the  purchase  money  it 
comparatively  trifling  in  amount.''  So  apparently 
Kay,  L.J.  was  not  dealing  with  the  general  ques- 
tion, nor  with  the  question  of  passing  by  convey- 
ance. It  was  said  that  the  passage  which  I  hare 
read  means  that  the  schedule  contemplates  the 
conveyances  mentioned,  and  no  other  convey- 
ances ;  but  Kay,  L.J.  did  not  say  so,  nor  does  ne 
appear  to  me  t>o  mean  so.  I  think  that  he  ms 
not  dealing  with  the  matter  generally,  and  did 
not  express  any  opinion  on  the  point  before  me 
now,  and  that  I  am  free.  The  result  is,  that  I  hold 
the  taxing  master  to  be  right. 

Solicitors :    Eamehaw-Wdll ;  Belfirage  and  Cd.. 
agents  for  Byrch  and  Coa,  Evesham. 


May  23  and  June  12. 

(Before  Chittt,  J.) 

Be  Rtmeb  ;  Btmer  v.  Stanfield.  (a) 

Will — Construction —  Chariiable  gift — ParHeuiair 

charity  —  Charity     ceasing     to     exigt    h^ort 

testator's  death — Cy-pres — Lapse. 

A  testator,  61/  his  will  tnade  in  Aug.  1883,  yow 
various  charitable  lego/cies,  and  among  them  o»t 
in  the  following  terms :  "  To  the  reetor  for  tit 
time  being  of  St.  Thomas'*  Seminary  for  tt« 
Education  of  Priests  in  the  diocese  of  Wed- 
minster,  for  the  purposes  of  such  seminary,  5000L  ; 
and  I  direct  that  the  said  rector  shall  at  his  di$- 
eretion  make  a  settlement  thereof  by  deed  in  tt«  ! 
naine  of  proper  trustees,  so  as  to  maJce  the  same  <■ 
permanent  fund ;  and  I  direct  that  the  candidaUi 
tobe  educated  out  ofthisbequettshaUbe  nominated 
from  time  to  tim^  by  the  rector  for  the  tinie  6ei»J 
of  such  seminary  ;  and  I  request,  but  not<ua 
condition  of  this  bequest,  that  a  yearly  man  for 
the  repose  of  m,y  soul  Tnay  be  said  at  the  tw 
seminary  in  perpetuity,  and  that  a  yearly  nasi 
for  the  same  object  may  be  said  during  life  bl 
each  of  tlie  priests  who  may  have  been  edueaid 
wholly  or  in  part  in  this  foundation."  The  fe«- 
tator  died  in  June  1893.  At  the  date  oftheviH 
there  existed  at  ffanunersmith  a  seminary  for 
the  education  of  Boman  Catholic  priestsfor  t^ 
diocese  of  Westminster,  known  as  St.  TnofMii 
Seminary,  having  a  rector  and  vice-rector,  eM 

(a)  Beponed  by  ().  Wklhy  Kind,  Eih|..  Batri««er.*l-L>*. 
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a  eomphle  staff  of  professors  and  teachers.  This 
seminary  was  closed  in  March  1893,  and  the 
Imildings  were  sold,  the  students  being  removed 
to  the  seminary  at  Oscott  near  Birmingham, 
vhiek  had  a  rector  and  a  vice-rector,  and  a  staff 
offrofessors  and  teachers  of  its  own. 
HM,  that  St.  Thomas's  Seminary  which  existed  at 
the  date  of  the  tn'ZJ,  had  ceased  to  exist  at  the 
testator's  death ;  that  the  t>e^uest  was  not  a 
general  charitable  gift,  but  a  gift  to  a  particular 
iMHtution ;  and  (foUowing  Fisk  v.  Attorney- 
General,  17  L.  T.  Bep.  27  ;  L.  Bep.  4  Eq.  52) 
that  the  leqaey  was  not  to  be  applied  cy-pr^a,  biU 
lapsed  and  fell  into  the  residue. 

HoEATio  Rtueb  by  hia  will  dated  in  Aug.  1883, 
after  bequeathing  certain  specific  and  pecuniary 
legacies,  deviaed  and  bequeathed  all  his  estate  to 
trnstees  upon  trust  to  pay  his  funeral  and  testa- 
mentary expenses,  and  to  pay  and  appropriate 
the  legacies  thereinbefore  and  thoreinalter  given, 
and  he  directed  that  his  trustees  should  stand 
poeaessed  of  vaiious  legacies  which  were  settled 
aa  therein  mentioned,  and  declared  that  all  dnty 
parable  to  Grovemment  on  any  legacies  therein- 
Defore  ^ren  should  be  paid  out  of  the  residue 
«f  his  estate,  and  the  will  then  proceeded  as 
follows : 

Snbjeot  to  and  after  payment  and  satisfaction  of  the 
before-mentioned  legacies  and  the  dnties  thereon,  I  give 
the  foUowing  charitable  legacies  to  the  following  institn- 
tions  and  persona  respectivelj,  all  snbjeot  to  legacy 
iitut ;  that  is  to  say,  to  the  rector  for  the  time  being  of 
8t  Thomas's  Seminary  for  the  Education  of  Priests  in 
fte  djooeee  of  Weetminater  for  the  purposes  of  snob  sami- 
IU7,  SOOOi.,  and  I  direct  that  the  said  rector  shall  at  hia 
dooetion  make  a  settlement  thereof  by  deed  in  the 
imea  of  proper  tmstees  so  as  to  make  the  same  a  per- 
Buent  fnnd,  and  I  direct  that  the  candidates  to  be 
ibaited  oat  of  the  income  of  this  beqnest  shall  be 
Mmimted  from  time  to  time  by  the  rector  for  the  time 
lasg  of  anch  seminary ;  and  I  request,  bat  not  as  a  oon- 
diliai  of  this  bequest,  that  a  yearly  mass  for  the  repose 
of  By  soul  may  be  said  at  the  aaid  seminary  in  per- 
pttnity,  and  that  a  yearly  mass  for  the  same  object  may 
be  aaid  during  life  by  each  of  the  priests  who  may  hare 
teen  educated  wholly  or  in  part  in  this  foundation. 

Then  followed  various  other  charitable  legacies, 
inclnding  a  legacy  of  20002.  to  His  Eminence 
Cardinal  Manning,  or  the  Ai-chbishop  of  West- 
minster for  the  time  being,  to  be  applied  for  the 
porpoees  of  the  Westminster  Diocesan  Education 
Fnnd.  And  the  testator  directed  that  the  charit- 
able legacies  should  be  paid  exclusively  out  of 
lach  part  of  his  personal  estate  as  by  law  could  be 

S'ven  by  will  for  charitable  purposes,  but  that 
a  estate  should  be  so  marshalled  and  applied 
that,  in  case  of  a  deficiency  of  assets,  the  legacies 
lot  being  charitable  should  be  paid  in  priority 
to  those  which  were  charitable  and  he  directed 
that  the  residue  of  hia  estate  should  be  held  by 
lua  trnstees  upon  the  tmste  therein  declared  con- 
oeming  the  same,  and  he  appointed  the  plaintiffs 
tJTutees  and  executors  of  his  will. 

The  testator  died  on  the  5th  June  1893,  having 
nxdetwo  codicils  to  his  will,  dated  respectively 
the  14th  April  1890  and  the  10th  May  1893, 
neither  of  which  affected  the  bequeate  contained 
in  the  will. 

At  the  date  of  the  will  there  existed  at  Hammer- 
amith  a  seminary  for  the  education  of  Roman 
Catholic  priests  for  the  diocese  of  Westminster. 
It  was  established  there  in  the  year  1869,  and  it 


was  carried  on  there  without  break  from  the  time 
of  ite  eatablishment  until  March  1893,  when  it 
was  closed.  The  seminary  had  a  rector  and  a 
vice-rector  and  a  complete  staff  of  professors 
and  teachers.  It  was  supported  partly  by  pay- 
mente  made  by  or  on  behalf  of  the  atudento  and 
partly  by  the  income  of  funds  belonging  to  the 
Roman  Catholic  diocese  of  Westminster  and 
applicable  to  the  purpose.  For  some  time  pre- 
viously to  ite  being  closed  it  had  been  found  that 
the  expenses  of  carrying  on  the  seminary  were 
heavier  than  the  resources  available  could  dis- 
charge. It  was  also  found  that  the  situation  was 
unhealthy  for  studente,  and  not  suiteble  for  the 
prosecution  of  their  studies  and  training  to  the 
best  advantage.  When  the  seminary  at  Hammer- 
smith was  closed  the  property  was  sold.  The 
studente  were  removed  to  the  seminary  at  Oscott, 
near  Birmingham,  but  the  staff  of  professors  and 
teachers  was  not  transferred  to  that  institution. 
The  seminary  at  Oscott  then  and  at  the  testator's 
death  had  a  rector  (the  Bishop  of  Birmingham), 
a  vice-rector,  and  a  staff  of  professors  and 
teachers  of  ite  own.  Since  the  removal  of  the 
studente  from  St.  Thomas's  the  Oscott  institution 
had  carried  on  the  education  of  priests  for  the 
diocese  of  Westminster  and  also  (as  previously) 
tor  the  diocese  of  Birmingham  and  other  Roman 
Catholic  dioceses  in  England. 

Cardinal  Manning  died  in  the  lifetime  of  the 
testetor,  and  at  the  testetor's  death  the  defendant, 
Cardinal  Taughan,  was  Archbishop  of  West- 
minster. 

The  executors  of  the  will  took  out  a  summons 
to  have  the  question  decided  whether,  under  the 
circumstances,  the  legacy  of  5000?.  to  the  rector 
for  the  time  being  of  St.  Thomas's  Seminary  had 
lapsed  and  fallen  into  residue,  and  if  not,  how 
the  same  was  to  be  dealt  with  or  diapoaed  of  ? 

Levett,  Q.C.  and  T.  L.  Wilkinson,  for  the  plain- 
tiffs, the  executora  of  the  will,  contended  that 
the  gift  waa  to  a  particular  institution  which 
had  ceased  to  exist  at  the  testetor's  death,  and 
that  the  legacy  had  therefore  lapsed.  They 
referred  to 

Fish  V.  Attorney-Qeneral,  17  L.  T.  Rep.  27  ;  L.  Itep. 

4  Eq.  521  ; 
Re  Ovey,  52  L.  T.  Bep.  849  ;  29  Ch.  Div.  560 ; 
jfie  Slevin,  ML.  T.  Bep.  311  ;  (1891)  2  Ch.  236. 

Byrne,  Q.C.  and  Stokes,  for  Cardinal  Vaughan, 
claimed  the  legacy  as  being  a  gift  for  the  general 
purpose  of  the  education  of  prieste  for  Westmin- 
ster, and  argued  that  the  court  would  not  allow 
the  gift  to  fail  because  there  was  no  trustee  to 
teke  it. 

Ingle  Joyce  (Sir  John  Bigby,  A.-G.  with  him) 
for  the  Crown. — The  bequest  shows  a  general 
cfaariteble  intention,  and  the  legacy  ought  to  be 
applied  ey-pres.  The  cases  of  Be  Uvey  and  Fisk  v. 
Attorney-General  are  in  conflict  with  the  earlier 
authorities  of  Marsh  v.  Attorney-General  (2  J.  & 
H.  61)  and  Loscomhe  v.  Wintringham  (13  Beav. 
87).  Be  The  Clergy  Society  (2  K.  &  J.  615)  and 
Be  Maguire  (L.  Rep.  9  Eq.  632)  are  in  my  favour. 

Levett,  Q.C.  in  reply. 

June   12. — Chittt,  J. — The  substantial  ques- 
tions   are,    whether    the    legacy    of    5000Z.   be- 
queathed to  the  rector  for  the  time  being  of  St. 
Thomas's  Seminaiy  has  lapsed  and  fallen  into  the 
I  residuai-y  esteto,  or  whether  it  ought  to  be  applip*" 
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cy-pr>'s.  The  point  taken  at  the  bar,  that  there 
was  a  mere  failure  of  the  trustee,  and  that  nothing 
was  required  except  that  the  court  should  appoint 
a  new  trustee  in  the  place  of  the  rector,  cannot  be 
maintained,  and  it  is  not  necessaiT-  to  discuss  it. 
[His  Lordship  here  stated  the  facts,  and  con- 
tinued :]  It  could  not  properly  be  said,  and  it  was 
not  argued  before  me,  that  the  St.  Thomas's 
institution  migrated  to  Oscott,  or  that  the  only 
change  which  took  place  was  a  change  in  the  local 
habitation  of  St.  Thomas's  institution,  or  that  it 
waa  being  still  carried  on  under  a  change  of  name 
only.  The  legacy  was  not  claimed  on  behalf  of 
Oscott  as  the  successor  of  St.  Thomas's  Seminary, 
or  otherwise.  It  is  a  different  institution, 
although  one  of  its  purposes  was  the  same  as  that 
of  St.  Thomas's  Seminary.  In  the  result,  I  find, 
as  a  fact,  that  St.  Thomas's  Seminary,  which 
existed  in  1883,  when  the  testator  made  his  will, 
had  ceased  to  exist  at  his  death.  On  the  con- 
struction of  this  gift,  I  hold  that  it  is  a  gift  to  a 
particular  charitalDle  institution  for  the  purposes 
of  the  institution.  It  was  argued  that  the  words 
"for  the  education  of  priests  in  the  diocese  of 
Westminster  "  show  a  general  charitable  intention 
for  the  education  of  priests  for  that  diocese  uncon- 
nected with  St.  Thomas's.  But  these  words  are, 
I  think,  merely  descriptive  of  the  particular 
institution,  which  was  in  fact  a  seminary  for  the 
education  of  such  priests,  and  that  the  words 
are  governed  by  what  follows,  namely,  "  for  the 
purposes  of  such  seminary."  The  rector,  under 
the  discretionary  power  conferred  on  him  to  make 
a  settlement  of  the  legacy  in  the  names  of  trustees 
so  as  to  make  a  permanent  fund,  could  not  have 
directed  the  income  to  be  applied  otherwise  than 
for  the  purposes  of  the  seminary.  The  direction 
that  the  candidates  should  be  nominated  by  the 
rector  of  the  seminai-y,  and  the  request  that  yearly 
masses  should  be  said  "at  the  said  seminary,"  and 
the  reference  to  "  this  foundation  "  at  the  end  of 
the  gilt,  all  tend  to  confii-m  the  opinion  that  the 
benefit  of  the  gift  was  confined  to  this  particular 
institution.  Now,  the  rule  established  by  Fisk  v. 
The  Attorney -General  (ubi  sup.)  is  that,  where  a 
legacy  is  bequeathed  to  a  particular  charitable 
institution  existing  at  the  date  of  the  will,  and 
the  institution  hiu  ceased  to  exist  before  the 
testator's  death,  the  legacy  fails  and  lapses  in  the 
same  way  as  in  the  case  of  an  indiriduEU.  Counsel 
for  the  Attorney- Greneral  appeared  to  express 
some  dissatisfaction  with  that  authority.  No 
doubt  the  Vice-ChanceUor,  in  his  judgment, 
stated  that  he  was  far  from  saying    that    the 

?ue8tion  might  not  some  day  or  other  require 
urther  consideration,  but  the  decision,  which  was 
founded  on  what  the  Vice-Chancellor  considered 
to  be  settled  authorities,  was  pronounced  in  1867, 
more  than  a  quarter  of  a  century  ago,  and, 
so  far  from  its  having  been  overruled  by,  or 
dissented  from  in,  any  subsequent  ca«e,  it  was 
followed  in  Re  Ovey  (ubi  aup.),  and,  as  I  read 
the  observations  and  judgments  in  Re  Slevin 
(ubi  sup.),  it  has  been  recently  approved  by  the 
Court  of  Appeal.  I  have  no  alternative  but  to 
treat  it  as  a  binding  authority.  It  is,  I  think, 
right  in  principle.  Charity,  no  doubt,  has  been 
favoured  in  equity,  it  has  been  exempted  from 
the  rule  against  perpetuity,  and  it  has  been 
allowed  the  benefit  of  the  cy-prhs  doctrine.  Fisk 
V.  Attorney-General  places  what  seems  to  me  to  be 
a  reasonable  limitation  on  that  doctrine.    Many  a 


testator  has  made  a  bequest  in  favour  of  a  par- 
ticular charitable  institution  because  he  has  been 
personally  connected  with  it,  because  he  approres 
of  its  system  of  management,  or  for  other  special 
reasons,  who  would  not  have  been  minded  to 
make  any  other  similar  charitable  institution  the 
object  of  his  bounty.  The  cases  cited  for  the 
Attorney-General  are  consistent  with  Fisk  v.  The 
AUomey-General,  and  distinguishable.  No  donbt 
in  a  bequest  where  a  particular  charity  appears 
to  be  or  is  named,  a  genei-al  charitable  intent  or 
ah  intent  extending  beyond  the  limits  of  the 
particular  institution  may  be  discovered  sufficient 
to  justify  the  application  of  the  cy-pres  doctrine. 
In  Loseombe  v.  Wintringham  (ubi  tup.)  the  bequest 
was  to  the  governors  of  a  society  instituted  for 
the  increase  and  encouragement  of  good  servants. 
No  such  society  could  be  found.  From  this  it 
was  not  difficult  to  infer  that  the  testator  had  no 
particu.ar  institution  in  his  mind,  and  that  hi» 
intention  was  generally  the  increase  and  en- 
couragement of  good  servants.  Re  The  Chrm 
Society  (ubi  sup.)  was  another  similar  case.  Ti» 
(^ts  were  maide  to  the  "  following "  societies 
established  or  carried  on  in  London,  and  amongst 
those  enumerated  was  "The  Clergy  Socie^." 
There  being  no  society  answering  that  descrip- 
tion a  scheme  cy-prv.s  was  directed.  In  neither  of 
these  cases  was  there  any  institution  shown  to 
be  in  existence  at  the  date  of  the  will.  In  Mank 
V.  Attorney -General  (ubi  sup.)  the  bequest  was  to 
the  trustees  and  president  of  the  Deal  Nautical 
School,  in  trust,  to  be  invested  in  public  funds, 
and  the  yearly  interest  to  be  applied  for  the 
instruction  of  youths  in  the  practical  part  of 
navigation  and  nautical  astronomy.  The  Deal 
Nautical  School  was  discontinued  for  want  of 
funds  several  months  before  the  date  of  the 
testator's  wilL  Consequently  there  was  no  such 
institution  in  existence  when  the  will  was  made; 
and,  further,  the  gift  was  not  confined  to  the 
purposes  of  the  particular  school,  but  was  f^ne- 
rally  for  the  instruction  of  youths  in  the  subjects 
mentioned  ;  if  the  school  hiad  continued  to  exist 
the  trustees  and  president  might  have  applied 
the  income  for  instruction  outside  the  schooL 
These  three  cases  of  Re  The  Clergy  Soeiety,  Mank 
V.  Attorney -General,  and  Fisk  v.  Attomey-Oeneral. 
were  all  decided  by  Wood,  V.C.,  afterwards  Lord 
Hatherley.  Re  Maguire  (ubi  sup.),  decided  in 
1870,  before  James,  Y.C.,  afterwards  James, 
L.J.  (where  the  testator  had  given  2001.  to  the 
Church  Pastoral  Aid  Society,  in  Ireland)  was,  as 
I  read  the  judgment,  rather  a  case  of  misdescrip- 
tion of  the  particular  charitable  institution  in- 
tended ;  if  not,  it  was  a  case  of  a  gift  to  »n  insti- 
tution which  did  not  exist  at  the  date  of  the  will, 
and  from  this  circumstance  an  intention  to  devotft 
the  money  to  a  particular  object  of  charity,  such 
as  pastoral  aid  in  Ireland,  was  readily  gathered. 
The  Vice-Chancellor  in  his  judgment  rMerred  to 
Fisk  V.  Attorney-General,  and  expressed  no  dissent 
from  that  case.  In  the  case  before  me  I  am 
unable  to  extract  any  general  or  particular  inten- 
tion of  charity  for  the  education  of  priests  in  the 
diocese  of  Westminster  unconnected  with  or 
severable  from  St.  Thomas's  Seminary.  The  case 
appears  to  be  in  principle  undistinguishable  from 
Fisk  V.  Attorney-General.  A  point  was  suggested, 
but  not  argued,  and,  as  I  understand,  abandoned, 
turning  on  a  codicil  executed  by  the  testator  on 
the  10th  May  1893.    It  is   sufficient  to  say  that 
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a  codicil,  whether  purporting  to  confirm  the 
will  or  not,  does  not  revive  a  legacy  already 
lapsed  bj  the  death  of  the  legatee.  Nor  does  the 
codicil  a^ord  any  ground  for  letting  in  the  appli- 
cation of  the  ey-pres  doctrine.  There  was  no 
cTidenoe  to  show  that  the  testator  was  aware 
on  the  10th  May  1893  that  the  seminary  had 
ceased  to  exist.  For  these  reasons  I  hold 
that  the  legacy  has  lapsed  and  fallen  into  the 
leeidne. 
Solicitors:  Frank  Richardson  and  Sadler; 
Wiikam,  Lambert,  and  Boskell ;  Hare  and  Co. 


Wedneaday,  July  4. 

(Before  Noeth,  J.) 

Bbinsden  v.  Williams,  (a) 

IVitti — Investment — IntuffideiU  security — Solicitor 
ttcHng  for  m^/rtgagor  and  mortgagee  —  Trust 
mmey  handed  to  solicitor  as  agent  for  the 
purpose  of  obtaining  title  deeds — Liability  of 
•olieiior. 

A  lolieitor  acted  both  for  mwtgagor  and  mortgagee 
in  respect  of  an  improper  investment  of  trust 
funds  on  mortgage  of  property  which  turned 
out  to  be  an  insufficient  security  for  the  vioney 
advanced.  The  solicitor  introduced  the  security 
io  the  notice  of  the  mortgagee,  who  was  also  the 
trustee  of  the  trust  funds,  but  did  not  advise 
the  trustee  as  to  the  propriety  or  sufficiency  of 
(Ae  security ;  and  the  trustee  in  making  the 
advance  acted  upon  his  own  judgment.  After 
(lie  advance  had  been  decided  upon,  a  cheque  for 
iA<i  amount  of  the  mortgage  money  was  handed 
ky  the  trustee  to  the  solicitor  for  the  purpose  of 
faying  it  to  the  mortgagor's  bankers  with  whom 
ike  title  deeds  of  the  property  had  been  depoiited 
01  security  for  a  temporary  loan  to  the  mort- 
gagor, and  obtaining  the  title  deeds  from,  them ; 
mtt  the  solicitor  paid  the  cheque  into  the  bank  of 
his  firm  to  the  firm's  account,  and  on  the  follow- 
ing morning  etiUed  at  the  mortgagor's  bank,  paid 
«n  a  cheque  of  his  firm  for  the  amount  of  the 
mortgage  money,  and  received  the  title  deeds 
from  the  bank. 

Beld,  that  the  solicitor  was  not  liable  to  make  good 
the  hss  of  the  trust  funds  occasioned  by  tlie 
improper  investm.ent. 

1^  action  was  brought  by  Louisa  Brinsden, 
widow,  who  was  entitled  under  the  trusts  of  a 
niarriage  settlement  to  the  fund  thereby  settled, 
the  ddendants  being  Isaac  Williams,  against 
whom  judgment  had  been  obtained,  and  Edward 
Henry  Bartlett,  of  the  firm  of  Ford,  Lloyd,  and 
Bartlett,  golicitora.  The  claim,  as  against  the 
defendant  Edward  Henry  Bartlett,  was  to  make 
him  personally  liable  for  loss  expected  to  arise 
frwn  an  improper  investment  of  lie  settled  fund 
opon  insufficient  security. 

By  a  settlement  made  in  1840  on  the  marriage 
of  Charles  Frederick  Baxter  and  Louisa  Baxter 
(then  Louisa  Tucker),  the  father  and  mother  of 
the  plaintiff,  certain  stocks,  funds,  and  securities 
*we  assigned  to  trustees  upon  trust  to  raise  5000i. 
sad  invest  the  same  upon  Government  or  Parlia- 
mentary stocks  or  funds  in  Great  Britain,  or  upon 
1^  eecttrities,  and  to  stand  possessed  of  the  invest- 
ments and  the  income  thereof   upon  trust  for 

<•)  Baported  by  J.  Tkustbah,  Eaq.,  BuTlstar-«t-Law. 


Charles  Frederick  Baxter,  Louisa  Baxter,  and  the 
issue  of  the  marriage  as  therein  mentioned. 

In  1881  the  defendant  Isaac  WiUiams  consulted 
Messrs.  Ford,  Lloyd,  and  Bartlett,  who  bad  acted 
as  his  solicitors  in  previous  matters,  with  a  view 
of  obtaining  an  advance  on  the  security  of  certain 
freehold  properties,  one  of  which  was  a  brickfield. 
Messrs.  Ford,  Lloyd,  and  Bartlett,  who  had  also 
acted  as  solicitors  for  the  trustees  of  Mr.  and  Mrs. 
Baxter's  marriage  settlement,  infoiTued  Charles 
Frederick  Baxter,  the  tenant  for  life  of  the 
settled  funds,  and  Edward  Baxter,  the  surviving 
trustee  of  the  settlement,  of  this  investment ;  and 
it  appeared  from  the  evidence  that  they,  after  an 
inspection  of  the  properties,  acting  on  their  own 
judgment,  and  not  upon  any  advice  i-eceived  from 
Messrs.  Ford,  Lloyd,  and  Bai-tlett,  determined  to 
lend  2500{.  of  the  settled  funds  to  the  defendant 
Isaac  Williams  upon  the  security  of  his  freehold 
properties. 

The  money  was  advanced  in  two  sums  of  15001. 
and  10002.,  secured  by  two  mortgage  deeds  dated 
the  9th  Jan.  1882,  under  which  Edward  Baxter  as 
the  surviving  tiiistee  was  the  mortgagee.  The 
sum  of  15002.  was  advanced  upon  the  security  of 
the  freehold  brickfield;  and  the  mortgage  deed 
provided  that,  notwithstanding  the  moi-tgage,  it 
should  be  lawful  for  Isaac  Williams  to  use  the 
land  for  brickmaking  without  being  liable  for 
waste  or  being  bound  to  account  for  any  profit 
derived  therefrom,  unless  and  until  Edward  Baxter 
should  enter  into  possession  of  or  should  give 
notice  of  his  intention  to  sell  the  brickfield,  or 
should  commence  a  foreclosure  action  and  obtain 
the  appointment  of  a  receiver.  The  remaining 
10002.  was  advanced  under  the  other  mortgage 
deed  upon  the  security  of  freehold  properties  at 
Tumham  Green  and  at  Gloucester. 

The  title  deeds  of  the  moi-tgaged  properties 
had  been  deposited  with  the  title  deeds  of  other 
property  by  Isaac  Williams  at  his  bankers,  the 
National  Bank,  Bayswater  Branch,  as  security  for 
the  repayment  of  money  due  to  them  ;  and  it  was 
arranged  between  the  parties  concerned  in  the 
ti-ansactions  that  the  mortgage  money  should  be 
handed  to  Messrs.  Ford,  Lloyd,  and  Bai-tlett,  and 
that  thev  should  pay  it  over  to  the  bankers  and 
obtain  the  title  deeds  from  them. 

Accordingly,  on  Saturday,  the  7th  Jan.  1882, 
Edward  Baxter  handed  to  the  defendant  Edward 
Henry  Bartlett,  of  the  firm  of  Ford,  Lloyd,  and 
Bartlett,  a  cheque  for  25002.  That  cheque  was 
paid  in  to  the  firm's  bank  to  the  credit  of  the  firm's 
account;  and  on  the  following  Monday,  about 
9.30  a.m.,  the  defendant  Edward  Henry  Bartlett 
went  to  the  Bayswater  branch  of  the  National 
Bank,  paid  in  a  cheque  of  his  own  firm  for  25001., 
and  received  the  title  deeds. 

The  mortgage  deeds  were  executed  on  the  13th 
Jan.  1882. 

Chai-les  Frederick  Baxter  and  Louisa  his  wife 
were  dead,  and  the  plaintiff  Louisa  Brinsden  was 
the  only  child  of  their  marriage,  and  as  such  was 
entitled  to  the  settled  funds.  She  was  also  the 
executrix  of  Edward  Baxter,  the  survivor  of  the 
trustees,  of  the  marriage  settlement,  and  the  mort- 
gagee in  the  transactions  in  question. 

The  plaintiff  claimed  judgment  against  the 
defendant  Isaac  Williams  personally  on  his  cove- 
nant for  payment  of  the  mortgage  money,  and 
this  she  bad  already  obtained.  She  now  sought 
to  make  the  defendant  Edward  Henry  Bartlett, 
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who  waa  the  only  surrivor  of  the  firm  of  Ford, 
Lloyd,  and  Bartlett,  personally  liable  for  the  loss 
occasioned  by  the  improper  investment  of  the 
trust  funds,  on  the  ground  that  he  had  acted  as 
solicitor  in  the  ti-ansactiona  in  question,  and  had 
himself  received  the  trust  money  and  paid  it  into 
the  account  of  his  firm. 

Swinfetv  Eadv,  Q.C.  and  A.  a  B.  Terrell  for  the 
plaintiff. — The  investment  of  the  trust  funds  on 
the  security  of  the  brickfield  was  an  improper  in- 
vestment.   They  referred  to 

Learoyd  v.  Whiteley,  58  L.  T.  Eep.  93 ;  L.  Eep.  12 
App.  Cas.  727. 

Mr.  Bartlett,  who  acted  as  solicitor  to  the  cruetees 
in  respect  of  that  investment,  is  liable  for  the  loss 
which  will  be  occasioned  thereby,  because  he  was 
negligent  in  his  duty  as  the  legal  adviser  of  the 
trustees,  and  also  because  he  actually  received  the 
trust  f  imds,  which  he  paid  to  the  account  of  his 
firm  at  the  firm's  bankers,  and  vinder  such  circum- 
stances he  and  his  firm  are  liable  for  the  trust 
funds  until  they  can  show  that  they  have  properly 


discharged  themselves    of    such    funds, 
referred  to 


ipei 
Tl 


hey 


Blyth  V.  Fladgate;    Morgan  v.    Blyth;    Smith  v. 
Blyth,  63  L.  T.  Eep.  546  ;  (1891)  1  Ch.  337. 

When  trust  moneys  get  into  the  hands  of  solici- 
tors who,  knowing  that  are  trust  moneys,  allow 
them  to  be  improperly  dealt  with,  they  are  liable 
for  the  loss  sustained.    They  referred  to 

Morgan  v.  Sttphenf,  4  L.  T.  Bep.  614  ;  3  Oiff.  226. 

Cozent-Hardy,  Q.C,  8.  Halt,  Q.C,  and  Daven. 
port  for  the  defendant  Edward  Henry  Bartlett. — 
Mr.  Bartlett  and  his  firm  acted  in  respect  to  the 
investment  in  question  as  agents,  and  not  as  soli- 
citors advising  the  trustee  as  to  the  propriety 
of  the  investment.  They  had  previously  acted  as 
solicitors  to  the  trustees,  and  they  had  also 
acted  as  solicitors  to  the  mortgagor.  In  respect 
of  the  investment  in  question  they  brought  the 
trustee  and  the  mortgagor  tcoeUier,  and  left 
the  trustee  to  act  on  his  own  judgment  In  accept- 
ing or  rejecting  the  security.  As  the  trustee 
did  not  employ  a  sepai-ate  solicitor,  they  acted 
for  both  parties,  and  simply  carried  out  the  in- 
structions they  received  as  agents.  The  case  of 
Blyth  V.  Fladgate ;  Morgan  v.  Blyth  ;  Smith  v. 
Blyth  (uhi  sup.)  is  distinguishable  from  the 
present,  as  there  there  were  no  trustees,  and 
the  solicitors  who  acted  so  as  to  render  them- 
selves liable  as  constructive  trustees  had  no  client 
at  the  time.  New  trustees  were  afterwai-ds 
appointed,  and  it  is  idle  to  say  that  the  new 
trustees  ratified  what  had  been  done,  as  the 
doctrine  of  ratification  implies  the  relation  of 
principal  and  agent  at  the  time  the  act  is  done. 
The  mortgage  money  was  received  by  Mr. 
Bartlett  simply  as  agent  to  enable  him  to  obtain 
the  deeds  from  the  mortgagor's  bankers.  If  the 
doctrine  of  constructive  trusteeship  should  be 
carried  so  far  as  to  make  Mr.  Bartlett  liable  as 
tinistee  on  that  account,  it  would  be  no  longer 
possible  for  the  business  of  trustees  to  be  earned 
on  as  it  has  been  for  generations.  None  of  the 
cases  where  persons  have  been  held  liable  as 
constructive  trustees  go  to  such  a  length : 
(Lewin  on  Trusts,  9th  edit.,  p.  723.)  In  Re 
Barney;  Barney  v.  Barney  (67  L.  T.  Rep.  23; 
(1892)  2  Ch.  166)  it  is  decided  that,  to  make  a 
person  constructive  trustee  de  son  tort,  he  must 


have  the  trust  property  either  actually  vested  in 
him  or  so  far  under  nis  control  that  he  is  in  a 
position  to  require  that  it  should  be  vested  in 
him.  The  case  of  Myler  v.  Fitzpatrick  (Madd.  k  6. 
360)  shows  that  a  person  must  accept  a  delegation 
of  the  trust  (if  he  does  not  fraudulently  mii 
himself  up  with  a  breach  of  trust)  in  order  to 
become  a  constructive  trustee  de  son  tort.  The 
case  of  Maw  v.  Pearson  (28  Beav.  196)  is  simil&r 
to  the  present  case  so  far  as  regai-ds  the  point 
that  the  money  paid  to  the  solicitor  was  not  re- 
ceived by  him  as  trust  funds.  In  Morgan  t. 
Stephens  {ubi  sup.)  the  solicitor  received  the  monej 
as  trust  funds,  and  allowed  the  tenant  for  life  to 
misapply  them.  The  cases  of  Lee  v.  Sankey  (37 
L.  TC  B!ep.  809;  L.  Rep.  15  Ex.  204),  Bamet  t. 
Addy  (30  L.  T.  Rep.  4;  L.  Rep.  9  Ch.  App.  2Ul 
Be  Spencer ;  Spencer  v.  Sari  (46  L.  T.  R«p.  645), 
and  KeBlundai;  Blundell  v.  Blundell  (58  L.  T. 
Rep.  933;  40  Ch.  Div.  370)  are  distinguishable 
from  the  present  case,  and  are  in  our  favour. 

Swinfen  Eady,  Q.C.  in  reply. — The  question 
comes  to  this  —  was  the  mortgage  transaction 
carried  out  in  such  a  way  as  to  make  the  defen- 
dant Edward  Henry  Bartlett  personally  liable  for 
the  consequences  P  and  we  submit  that  it  was. 

NoBTH,  J. — Two  questions  are  raised  in  this 
action.  First,  whether  the  investment  of  the 
25002.  was  a  proper  investment  of  trust  money; 
and  secondly,  whether,  if  it  was  not  a  proper 
investment,  Mr.  Bartlett  is  responsible.  As 
regards  the  first  question,  I  do  not  think  it  neces- 
sary to  decide  whether  the  investment  was  proper 
or  not ;  mv  impression  is,  looking  at  the  facte  of 
the  case,  that  the  investment  was  not  a  proper  one. 
[His  Lordship  then,  after  referring  to  the  facts 
and  the  evidence  of  the  witnesses,  assumed  for 
the  purpose  of  his  decision  that  the  investment 
was  not  a  proper  one,  and  continued :]  Is,  then, 
Mr.  Bartlett  liable  P  In  my  opinion  he  is  not.  I 
think  that,  except  as  to  one  particular,  viz.,  that 
the  monev  passed  through  Mr.  Bai-tlett's  hands, 
the  Scotch  case  of  Bae  v.  Meek  (14  App.  Gas.  558) 
in  the  House  of  Lords  is  very  much  in  point.  It  i» 
not  a  case  of  actual  authority  in  this  court,  but  one 
throwing  much  light  on  the  question  for  decision, 
because  the  principles  of  Scotch  law  were  in  this 
respect  similar  to  those  of  English  law.  In  that 
case  certain  beneficiaries  under  a  marriage  con- 
tract sued  one  of  the  trustees  of  the  marriag* 
contract  and  a  firm  of  law  agents  who  wen 
acting  for  the  trustees  at  the  date  of  the  transac- 
tion in  question.  The  point  was,  whether  tb» 
trustee  was  personally  liable  either  alone  or 
jointly  with  the  co-trustees  and  the  law  agents — 
the  legal  advisers  of  the  trust — ^for  the  loss  of 
45002.,  part  of  the  trust  estate  which  had  been 
invested  in  an  insufficient  security.  Early  in  1874 
a  sum  of  trust  money  was  available  for  investmentt 
and  at  a  meeting  of  the  trustees  it  was  resolved 
to  look  for  heritable  securities  of  adequate  value, 
and  Mr.  Hotson,  one  of  the  firm  of  law  agents, 
was  to  be  on  the  outlook  for  such  and  to  report  to 
the  trustees  any  proposal  he  might  receive.  Then 
certain  negotiations  took  place  with  respect  to 
property  at  Glasgow.  On  the  5th  May  1884* 
meeting  of  the  ti-ustees  was  held  at  the  law  agents' 
office,  and  the  minute  of  that  meeting  was  tfa«t> 
"  there  were  laid  before  the  meeting  rental  and 
valuation  of  several  heritable  properties  on  which 
loans  were  wanted,  after  considering  and  coin- 
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paring  which  the  trustees  resolved  to  make  a  loan 
of  45002.  to  Mr.  William  Anderson,  one  of.  the 
applicants,  on  the  security  of  the  building  in 
&ulowgate,  Tallied  by  Mr.  Bamet,  architect,  at 
6S00i.,  provided  always,  Mr.  Hotson .  sfiall  be 
satisfied  irith  the  tiUe.''  The  loan  was  made,  and 
the  interest  paid  until  1878,  when  the  ifiortgagor 
was  sequestrated,  and  the  building  had  since  been 
vnealeable.  The  action  was  brought  in  1886,  and 
trerred  that  the  sum  of  4&001.  was  lost  through  the 
gtnss  negligence  and  neglect  of  duty  of  the 
tnistees  who  were  present  at  the  meeting  of  the 
SiJi  May  1874,  and  through  the  gross  negligence 
and  want  of  skill  of  the  law  agents,  and  concluded 
with  a  declaration  that  the  defendants  were  con- 
jdntly  and  severally,  or  in  such  other  way  or 
manner  as  shall  seem  just,  bound  to  make  pay- 
ment of  the  sum  of  4S0OJ.  with  interest,  to  be 
applied  in  conformity  with  the  purposes  of  the 
trost  The  judgment  of  Lord  HerscheU  contains 
(his  passage  :  "I  cannot  see  how  the  law  advisers 
could  in  any  view  be  held  liable  to  restore  to  the, 
trust  fund  the  money  lost,  which  was  the  claim 
against  the  other  defender.  If  an  action  be  main- 
tunable  against  them  at  all,  it  could  only  be  to 
compel  payment  of  such  damages  as  the, appel- 
lants have  sustained  by  reason  of  their  failure  of 
dnty.  And,  considering  the  contingent  nature  of 
the  appeUant's  interest  in  the  fund,  it  is  obvious 
that  tms  must  be  something  very  different  from 
the  amount  of  the  loss  to  the  estate.  Liability  as 
against  the  defenders,  with  whose  case  I  am  now 
dealing,  could,  in  my  opinion,  only  be  established 
hj  proof  that  they  were  employed  to  give  advice 
other  by  the  appellants  or  by  some  person  on 
their  behalf,  and  that,  having  underte.ken  this 
enployment,  they  neglected  their  duty.  Now, 
wj  certainly  were  not  employed  by  the  appel- 
lants, nor  do  I  think  they  were  employed  on  their 
behalf.  The  alleged  duty,  if  it  existed  at  all,  was 
to  the  trustees,  and  not  to  the  beneficiaries.  If 
there  has  been  a  breach  of  it,  the  trustees  and 
not  the  beneficiaries  are  the  pai-ties  to  sue.  There 
may  be  cases  where,  if  trustees  failed  to  call  to 
accoimt  those  who  were  under  liability  in  respect 
of  acts  injurious  to  the  trust  estate,  the  benefi- 
oariee  might  compel  them  to  do  so,  or  even 
oiforce  the  right  themselves.  But  no  such  ques- 
tion is  raised  by  the  averments  in  the  present 
action.  And,  further,  I  think  it  right  to  say  tiutt 
in  my  judgment  the  evidence  does  not  eBte,blisb 
that  the  law  agents  were  employed  to  advise  the 
tnwtees  as  to  the  sufiClciency  of  the  security,  or 
that  they  acted  on  any  such  advice.  It  seems  to 
me,  therefore,  that  the  case  against  these 
defenders  entirely  fails,  and  that  the  a^PPeal  as 
agwnst  them  ought  to  be  dismissed."  Tnere  is 
some  difference  between  that  case  and  the  pre- 
•ent,  as  it  does  not  appear  that  in  that  case  the 
law  agent  actually  handled  the  fund.  [His  Lord- 
ship tnen  reviewed  the  verbal  and  documentary 
eviaence  in  the  case,  and  continued:]  Leaving 
out  Bartletf  8  conduct  in  respect  of  the  cheques, 
it  appears  that  his  conduct  was  similar  to  that  of 
the  law  agents  in  Bae  v.  Meek  (ubi  tup.).  The 
tnwtee  chose  to  act  on  his  own  knowled!ge.  The 
wdidtors  did  not  advise  the  trustee  that  it  was 
a  proper  investment.  The  solicitors  were  in  the 
position  of  standing  between  the  trustee  and  the 
mortga^.  The  trustee  did  not  employ  a  sepa- 
rate sohcitor,  but  was  content  to  leave  the  matter 
to  Mr.  Bartlett.     In    my    opinion  the  trustee 


acted  upon  his  o^rn  responsibility  in  consider- 
ing whether  Hie  security  was  a  good  one. 
If  the  matter  stopped  there,  it  would  be  perfectly 
clear;  but  it  is  said  that  the  solicitors  are  liable 
because  they  actually  received  the  trust  moneys. 
I  do  not  thmk  they  did.  They  were  directed  to 
obtain  the  title  deeds  from  the  mortgagor's  bank 
and  to  tepay  the  loan  by  the  bank  out  of  a  fund 
they  wei-e'  provided  with  for  that  purpose ;  but 
they  did  not  incur  any  legal  obligation  to  be  per- 
sonally -responsible  for  the  investment  of  the 
trust  nind.  What  happened  with  respect  to  this 
was,  that  on  Saturday  Mr,  Bartlett  received  a 
cheque  for  the  purpose  of  enabling  him  to  get  the 
title  deeds  relating  to  the  property  from  the  bank 
which  had  a  charge.  He  paid  it  into  his  firm's 
bank,  and  on  the  following  Monday  moi-ning, 
before  the  cheque  could  have  been  cashed,  he 
gave  his  own  cheque  to  the  bank  and  received  the 
deeds,  so  that  he  did  not  even  receive  the  trust 
money ;  but,  if  the  amount  had  been  given  to  him  in 
bank-notes,  he  would  not  have  been  liable,  simply 
because  the  trustee,  who  was  acting  on  his  own 
responsibility,  employed  him,  Bartlett,  as  agent  to 
get  the  deeds,  and  provided  him  with  the  means 
of  getting  the  deeds  from  the  bank.  The  money 
was  suppued  by  the  trustee  to  Mr.  Bartlett  to  obtain 
the  deeds  from  the  bank,  and  it  was  so  applied  by 
him.  He  was  a  mei-e  agent  for  the  purpose  of 
receiving  the  money  and  getting  the  deeds,  and  he 
did  not  in  any  sense  assume  the  position  of  a 
trustee  in  such  a  way  as  to  make  himself  per8on>- 
ally  liable  as  a  trustee.  The  action  must  therefore 
be  dismissed  as  against  Mr.  Bai-tlett. 

Solicitors ;  Fladgates ;   Ford,  Lloyd,  Bartlett, 
and  Michelmore. 


Wednesday,  May  2. 
(Before  Stiblino,  J.) 

Be  MOBBIS  ;  MOBBIS  V.  AXHBBDEN.  (a) 

WUl — Construction — Devise  of  real  estate  for  life 

— Devisee  appointed  residuary  legatee 

After  directing  payment  of  his  funeral  expenses 
and  his  just  and  lawful  debts,  a  testator  gave  his 
residence,  describing  it  "  as  well  as  all  my  lands, 
tenements,  and  hereditaments,"  to  my  dear  wife 
.  .  .  for  and  during  the  term  of  her  naturaZ 
life,  wheresoever  and  whatsoever  real  and  per- 
sonal ;  "  then,  after  bequeathing  some  peeuntary 
legacies,  the  testator  proceeded,  "  And  to  this  my 
hist  will  and  testament  I  appoint  and  direct  atM 
make  my  dear  wife  .  .  .  sole  executrix  to 
this  my  will,  and  also  at  the  same  time  I  appoint 
and  nuike  her  my  residuary  legatee." 

Held,  that  the  widow  took  an  estate  for  life  only  in 
the  testator's  real  estate,  which,  subject  to  such 
life  estate,  passed  to  the  testator's  heir-at-law. 

This  was  an  action  by  Herbert  Morris,  as  heir-at- 
law  of  Philip  Morris,  deceased,  against  Thomas 
Henrv  Atherden,  as  devisee  under  the  will  of 
Martha  Emma  Moi-ris,  deceased,  for  a  declaration 
that,  according  to  the  true  construction  of  the 
will  of  Philip  Morris,  his  widow,  the  said  Martha 
Emma  Morris,  took  an  estate  for  life  only  in  his 
real  estate,  and  that  upon  her  death  such  real 
estate  devolved  upon  the  plaintdff  as  the  heir-at- 
law  of  Philip  Morris. 

Philip  Morris  died  on  the  7th  Jan.  1893,  leaving 

(a)  H«parted  by  J.  SuiDXBSOM,  Ksq.,  Biirriiiter.«t-Law.   i 
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a  wiU  dated  the  25th  Nov.  1886.  Martha  Emma 
Morris  died  on  the  12th  May  1893,  having  by  her 
will,  dated  the  18th  Feb.  in  the  same  year, 
appointed  the  defendant  the  sole  executor  and 
triutee  of  the  will,  her  residuary  devisee. 

The  facts  of  the  case  and  the  terms  of  the  will 
of  Philip  Morris  are  for  the  purpose  of  this 
report  sufficiently  stated  in  the  judgment  of 
Stirling,  J. 

Oraham  Hattings,  Q.C.  and  E.  8.  Ford,  for  the 
plaintiff,  contended  that,  under  the  wiU  of  Philip 
Morris,  Martha  Emma  Morris  took  an  estate  for 
life  only  in  his  real  estate,  and  subject  thereto 
Buoh  real  estate  devolved  on  the  plaintiff.  They 
cited 

Singleton  v.  Tomlinton,  38  L.  T.  Bep.  653 ;  3  App. 

Cas.  404  ; 
Be  Xethuen  -and  Blore'i  Contract,  44  L.  T.  Bop. 

332  ;  16  Ch.  QiT.  696  ;  50  L.  J.  464,  Ch; 
Windue  ▼.   Windue,  28  L.  T.  Bep.  O.  S.  31 ;    6 

De  a.  M.  &  O.  549  ; 
Bughee  v.  Priiehard,  87  L.  T.  Bep.  259 :  6  Ch.  Div. 
24;  46  L.  J.  840,  Ch. 

Coteru-Hardy,  Q.C.  and  Ingle  Joyce,  for  the 
defendant,  argued  that  the  widow  took  the  real 
estate  absolutely.    They  referred  to 

Theobald'a  Law  of  WiUs  (3rd  ed.)  p.  147  j 
1  Jarman  (5th  ed.)  698 ; 

Bughe*  v.  Pritchard,  37  L.  T.  Bep.  259  ;  6  Ch.  Div. 
24;46L.  J.  840,  Ch. 

Stibunq,  J. — I  confess  I  feel  in  the  same 
position  aa  some  of  the  learned  judges  who 
decided  some  of  the  cases  that  have  been  cited  to 
me,  namely,  that  I  have  formed  an  opinion  of  my 
own  on  this  will,  but  I  cannot  say  it  is  so  conn- 
dent  an  opinion  that  I  cannot  imagine  anybodv 
else  coming  to  a  different  conclusion.  Such  as  it 
is,  it  seems  clear  what  the  testator  meant  in  this 
case.  The  will  is  that  of  a  gentleman  who  lived 
at  a  place  called  "  The  Hurst,"  in  the  county  of 
Shropshire.  He  says,  "  First  I  direct  that  all  my 
fimeral  expenses  may  be  paid,  and  alBO  all  my 
just  and  lawful  debts."  I  agree  with  Mr.  Cozens- 
ilardy  that  that  constitutes  a  charge  of  debts  on 
the  real  estate.  Then  he  says,  "  I  leave,  bequeath, 
and  give  this  my  residence  called  'The  Hurst,' 
as  well  as  my  lands,  tenements,  and  hereditai- 
ments,  to  my  dear  wife,  Martha  Emma  Morris, 
for  and  during  the  term  of  her  natural  life, 
wherever  and  whatsoever  real  and  personal." 
The  first  point  which  it  seems  necessary  to  con- 
sider is,  what  is  the  effect  of  that  gift  It  is  a 
gift  of  the  residence  called  "  The  Hurst "  specifi- 
cally, as  well  as  all  my  lands,  tenements,  and 
hereditaments,  "  to  my  dear  wife  Martha  Emma 
Morris,  for  and  during  the  term  of  her  natural 
life."  Down  to  that  point  there  is  a  plain  gift  of 
the  real  estate  to  the  wife  for  life.  Then  come 
the  words  "wherever  and  whatsoever  real  and 
personal."  It  is  said  that  this  must  be  read  as 
conferring  life  interests  on  the  wife  in,  not  only 
the  realty,  but  the  general  personal  estate.  I  am 
not  able  to  arrive  at  that  conclusion.  If  I  could, 
it  would  go  a  long  way  towards  the  direction  in 
which  Mr.  Cozens-Hardy  desires  me  to  g^.  It 
seems  to  me  I  must  read  tnoae  words  in  connection 
with  the  subject  of  the  gift,  namely, "  all  my  lands, 
tenements,  and  hereditaments,"  and,  although  it 
appears  to  be  the  fact  that  the  testator  was  not 
entitled  to  anr  leaseholds  at  the  date  of  the  will, 
he  expresses  his  desire  that  what  was  to  pass  to  I 


his  wife  was  not  to  be  confined  to  freehold  or 
copyhold,  but  to  extend  to  such  land  as  might  be 
of  leasehold  tenure,  and  consequently  by  law 
personal  estate.  I  think  that  first  g^ft  is  limited 
to  the  real  estate  and  leasehold  estate,  if  any, 
of  the  testator.  He  then  proceeds  to  g^ve  some 
legacies,  and  he  says :  "  My  wish  and  desire  is 
that  1002.  be  given  to  Miss  Folly  King,  and  to 
each  of  my  indoor  servants."  He  then  proceeds 
after  giving  these  legacies :  "  And  to  this  my  la«t 
will  and  testament,  I  appoint  and  direct  and 
make  my  dear  wife  Maruia  Emma  Morris  sole 
executrix  to  this  my  will,  and  also  at  the  same 
time  I  appoint  and  make  her  my  reaidoaiy 
legatee."  The  question  is,  does  this  appointment 
of  the  wife  as  residuary  legatee  make  her  al» 
devisee  of  the  undisposed  of  real  estate.  In  the 
first  place,  the  rule  is,  that  the  words  by  tJiem- 
selves,  primd  facie,  do  not  extend  to  real  estate. 
They  may  no  doubt  be  extended  to  it  by  reason  of 
the  context,  but  I  point  out  that  the  immediate 
context  is  against  such  a  construction  in  this  case, 
because  the  appointment  comes  in  immediate 
connection  with  the  appointment  of  the  wife  as 
sole  executrix  of  the  will.  Is  there  any  context 
which  would  enable  me  to  say  that  in  this  case 
the  words  ought  to  be  extended  to  real  estate? 
Reading  as  I  do  the  gift  of  "  the  Hurst,"  and  all 
the  testator's  lands,  tyenements,  and  hereditaments 
as  confined  to  the  real  estate  and  the  leasehold,  if 
any,  it  seems  to  me  that  I  cannot  come  to  that 
conclusion.  The  fact  of  the  wife  taking  the  real 
estate  for  Ufe,  and  her  estate  being  limited 
specifically  to  that,  seems  stronglv  against  the 
conclusion  that  he  meant  bv  this  gilt  to  make  her 
residuary  devisee,  and  give  her  the  whole  property 
after  he  had  only  given  it  to  her  for  life  in  the 
prior  pact  of  the  wiU.  My  opinion  is,  that  the  title 
of  the  plaintiff  as  heir-at-law  prevails,  and  I  most 
make  a  declaration  aocordingfy. 

Solicitors  for  the  plaintiff,  Rowcliffea,  RawU, 
and  Co.,  for  Barriaon  and  H'tnnaZI,  Welshpod; 

Solicitors  for  the  defendant.  Peacock  and 
Goddard,  for  John  WoUaston  Montford,  Ludlow, 
Salop;  Cree  and  Son. 


Wednetday,  June  6. 

(Before  Stiblino.  J.) 

Re  Babnet;  Habbison  v.  Babnbt. 

Drainage  expensei — Land  in  settlement — Owner* 
of  premises — OTrustees — Publie  Health  Act  1848 
(11  *  12  Vict.  c.  63),  M.  2,  49,  69,  90. 

A  testator,  who  died  in  1846,  devised  certain 
messuages  in  trvst  to  permit  his  unfe  and  his 
son  8.,  and  the  survivor  of  them,  to  receive  the 
rents,  and  after  the  decease  of  S.,  or  the  decease 
or  remarriage  of  the  iridotc  (if  S.  should  then  be 
dead),  in  trust  for  the  first  and  other  sons  ofS. 
in  tail,  unth  divers  equitable  remainders  over.  I 
He  made  a  bejuest  of  the  residue  of  his  estate, 
and  declared  in  conclusion'  that  "  The  parties 
beneficially  entitled  to  the  rents  and  profits  of 
any  of  my  houses  or  property  shoidd  see  that  the 
same  be  kept,  or  that  they  should  keep  the  same, 
in  good  and  absolute  repair,  and  properly  insured 
against  fire."  The  trustees  having  oettceen  1861 
and  1869.  and  during  the  life  of  S.,  expended 
some  247/.  out  of  capital  moneys  of  the  testator's 
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ulate  for  drainage  and  other  expenses  under 
udt.  46  and  90  of  the  Public  Health  Act  1848  in 
retpeet  of  the  devised  messuages  : 
HM,  that  thia  was  a  proper  paymeni,  the  trustees 
being  owners  vnthin  the  d^nition  clause  of  that 
Act;  (hat  the  work  in  respect  of  which  the  expense 
VMM  ineurred  did  not  faU  unthin  the  repairs 
in  the  vMl  nientioned,  and  the  sums  expended 
rnufi  therefore  be  treated  as  a  charge  on  the 
property. 

This  ttob  a  snminons  taken  out  by  Henry 
Fnncis  Egbert  Harrison  as  the  executor  of  the 
'mil  of  Sarah  Rennell  Octavia  Bamev,  deceased, 
xaA  as  the  legal  personal  representative  of  John 
BameT,  deceased,  and  of  the  estate  of  Sarah 
Bfinnell  Octavia  Barney,  for  the  determination  of 
the  question  (among  others)  -whether  the  payment 
by  the  tmstcea  for  the  time  being  of  the  will  of 
John  Barney,  deceased,  of  sums  amounting  to 
3472.  4s.  6(2.,  or  any  part  thereof,  for  drainage 
expenses  under  the  Public  Health  Act  1848,  of 
premises  devised  by  the  said  will,  were  proper 
payments  respectively,  or  whether,  according  to 
the  true  construction  of  the  said  will  or  otherwise, 
the  sums,  or  what  part  or  parts  thereof,  were 
imauthorised  and  constituted  a  breach  of  trust. 

The  testator,  John  Barney,  of  Lyases  House, 
Fareham,  Hants,  by  his  will  dated  Nov.  14,  1846, 
after  making  certain  specific  and  pecuniary 
legacies  and  devising  and  bequeathing  an  advow- 
son  and  other  hereditaments  upon  trusts  therein 
declared,  devised  and  bequeathed  to  his  trustees, 
their  heirs  and  assigns,  all  his  capital  messuage 
or  dwelling-place  called  Lysses  House,  situate  in 
the  parish  of  Fareham,  with  the  ^purtenances, 
mm  trust  to  permit  his  wife,  Eleanor  Mary 
nmey,  and  his  son,  Stephen  Barney,  jointly  and 
equally,  and  the  survivor  of  them,  to  hold,  occupy, 
and  enjoy  the  same,  and  to  receive  and  take  the 
rents  thereof,  and  after  the  decease  of  Stephen 
Barney  or  the  decease  or  marrying  again  of  the 
testator's  wife  (which  last  event  did  not  happen), 
if  Stephen  Barney  should  be  then  dead,  in  trust 
for  the  first  and  other  sons  of  Stephen  Barney  in 
tail,  with  remainder  in  trust  for  the  testator's 
grandson,  the  defendant,  John  Douglas  Barney, 
for  life,  and  after  his  decease  for  his  first  and 
etiier  sons  in  tail,  with  divers  equitable  remainders 
over.  And  the  testator  devised  and  bequeathed  all 
the  residue  of  his  estate  to  his  wife  and  Stephen 
Barney  for  their  absolute  use  and  benefit.  The 
testator  then  appointed  his  wife,  Stephen  Barney, 
and  Thomas  Fox  executors  of  his  will,  and  coa- 
ehded: 

I  deelaie  that  the  parties  beneficially  entitled  to  the 
not*  and  profits  of  any  of  my  houses  or  property  ahonld 
aee  that  the  same  be  kept,  or  that  they  should  keep  the 
nme,  in  good  and  absolute  repair,  and  properly  inaored 
from  tie. 

The  testator,  John  Barney,  died  on  the  15th 
Dec  1846. 

His  widow,  Eleanor  Mary  Barney,  died  on  the 
9th  Aug.  1864. 

Thomas  Fox  died  on  the  25th  Sept.  1876. 

By  hie  will,  dated  July  22, 1878,  Stephen  Barney 
*ppmnted  his  wife  Sarah  Rennell  Octavia  Barney 
«Mcntrii  of  his  will.  Stephen  Barney  died  on 
»e  29th  Jane  1892.  Between  the  years  1861  and 
1869,  and  daring  the  life  of  Stephen  Barney,  the 
^foxtees  of  the  will  of  John  Barney  had  expended 
"»  above  mentioned  sum  of    247J.  48.  6d.,  the 


subject  of  the  present  summons,  for  drainage 
expenses  in  respect  of  premises  devised  by  t£e 
will  of  John  Barney  as  mentioned  above. 

Godefroi  for  the  plaintiff. — Under  the  terms  of 
Stephen  Barney's  will  1  cannot  distribute  the 
estate  while  there  are  any  claims  against  me. 
Sects.  49  and  90  of  the  Public  Health  Act  1848 
contain  provisions  as  to  drainage.  There  is  very 
little  authority  as  between  tenant  for  life  and 
remainderman  in  respect  of  parochial  assessments 
and  charges  of  this  description.  The  tenant  for 
life's  reduction  of  income  is  fractional.  I  submit 
that  the  expenses  incurred  under  the  Act  are  not 
payable  out  of  income,  but  have  been  properly 
paid  out  of  capital. 

Beaumont  for  John  Douglas  ^amey,  the  present 
equitable  tenant  for  life,  and  his  infant  son  the 
tenant  in  tail  in  remainder. — A  private  improve- 
ment rate  levied  under  sects.  49  and  90  would  have 
worked  itself  out  in  thirty  years.  The  trustees 
are  the  "  owners  "  within  the  definition  given  in 
sect.  2  of  the  Public  Health  Act  1848.  I  submit 
that  it  would  be  reasonable  to  treat  it  as  a  charge 
on  the  property.    He  referred  to 

Be  Crawley;  Acton  v.  Crawley,  52  L.  T.  Eep.  460 ; 
28  Ch.  Div.  431 ;  54  L.  J.  652,  Ch. 

J.  A.  Creed  for  another  party. 

Stiblino,  J. — The  trustees  were,  under  the 
circumstances,  the  persons  to  receive  the  rack- 
rents  of  the  messuages,  and  hand  them  over  to 
the  baieficiaries.  I  uiink  they  were  owners  within 
the  definition  clause  in  the  Public  Health  Act 
1848,  it  bein^  their  duty  to  receive  the  rents  first. 
They  were,  in  my  opinion,  entitled  to  pay  this 
charge,  and  I  think  that  the  works  were  not 
repairs  within  the  last  clause  of  the  will.  The 
sums  expended  by  the  trustees  must  be  treated 
as  properly  expended,  and  as  a  charge  on  the 
property. 

Solicitors:  Alfred  Peaehey,  for  Frank  GiUson, 
Fareham,  Hants  ;  Prior,  Church,  and  Adams  ; 
Wynne  and  Son. 


June  8,  9,  and  28. 

(Before  Stieung,  J.) 

Be  David  Owen  (deceased),  (a) 

Statuies  of  IAm,itation — Legacy  charged  on  a 
contingent  reversionary  interest  in  real  estate — 
"Present  right  to  receive" — Beal  Property 
Limitation  Act  1874  (37  *  38  Viet.  c.  57),  m.  1, 
2,  8 — Effect  of  charge — Bemedy  by  mortgage 
and  sale— Bight  of  foreclosure. 

D.  0.,  who  died  in  1823,  by  his  will  devised  his 
real  estate,  subject  to  certain  trusts  for  the  benefit 
of  M.  H.  P.  during  her  life  {in  the  events  which 
happened),  to  the  four  children  of  E.  0.  in  equal 
shares  oa  tenants  in  common  in  fee  simple. 
M.  H.  P.  died  in  1893.  E.  0.  the  younger,  one 
of  the  children  of  E.  0.,  who  died  in  1854,  by 
his  uiill  charged  his  debts  on  his  real  estate,  and 
devised  his  real  estate  and  his  interest  under  the 
will  of  D.  0.  to  his  wife  M.  0.  for  life,  and 
after  her  death  he  charged  the  same  with  a  sum 
of  8000Z.,  which  he  bequeathed  to  his  four 
children  in  equal  shares.  M.  0.  died  on  the 
10th  Feb.  1880.  In  this  year  1844Z.  was  paid 
to  each  of  the  four  children  on  account  of  their 
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retpeetive  legacies  of  2000J.  No  $teps  were 
taken  to  realise  the  testator's  interest  under  the 
will  of  D.  0.,  nor  was  any  further  payment  or 
a^krwteledgvient  made  in  respect  of  these 
legacies. 

Heli,  that  the  "present  right  to  receive "  the 
8000Z.  accrued  in  1880 ;  that,  on  the  authorities, 
the  charge  created  by  the  viill  of  E.  0.  the 
yovnger  gave  a  remedy  by  sale  or  mortgage,  and 
not  by  foreclosure,  and  that  the  period  of 
limitation  was  therefore  defined  by  sect.  8  {and 
not  by  sects.  1  and  2)  of  the  Seal  Property 
Limitation  Act  1874. 

HugiU  V.  WilkinBon  (68  L.  T.  Rep.  880 ;  38  Ch. 
^1).  480;  36  W.  B.  633)  distinguished. 

Possibly  a  testator  may  so  express  himself  as  to 
shorn  that  the  owner  of  the  charge  created  by  a 
wiU  is  to  have  the  like  remedies  as  are  conferred 
by  statute  on  a  Judgment  creditor. 

This  wa«  a  snmmoiiB  raieing  the  question 
whether  the  claims  of  certain  legatees,  whose 
legacies  were  charged  upon  real  estate  to  the 
exoneration  of  the  testator's  personal  estate,  were 
barred  by  the  Statutes  of  Limitation. 

The  following  statement  of  the  facts  of  the 
case  is  taken  substantially  from  the  judgment  of 
the  learned  judge: — 

DaTid  Owen,  who  died  in  1823,  hj  his  will 
dated  in  that  year,  devised  his  real  estate 
upon  certa,in  trusts  for  the  benefit  of  Mary 
Hannah  Postlethwaite  during  her  life,  and  after 
her  death,  in  the  event  (which  happened)  of  her 
not  leaving  issue,  upon  trust  for  the  four  children 
of  his  brother  Edward  Owen,  in  equal  shares,  as 
tenants  in  common  in  fee  simple. 

MajT  Hannah  Postlethwaite  died  on  the 
28th  Feb.  1893,  and  upon  her  decease  the  devise 
contained  in  the  will  of  David  Owen  in  favour  of 
the  children  of  Edward  Owen  took  effect  in 
possession.  One  of  these  children  was  Edward 
Owen,  the  younger,  who  died  on  the  29th  March 
1854. 

By  his  will,  dated  the  Slst  Oct.  1853,  Edward 
Owen  the  yotmger  gave  certun  personal  estate 
to  his  wife  exonerated  from  payment  of  his  debts, 
which  he  charged  upon  his  real  estate.  He  then 
devised  all  his  real  estate,  and  also  his  contingent 
reversionary  interest  under  the  will  of  David 
Owen,  to  his  wife  Mary  Owen  for  her  life,  and 
after  her  decease  he  charged  the  same  with  a  sum 
of  80001.  which  he  bequeathed  as  follows :  20001. 
to  his  son  Edward  Owen,  20002.  to  his  daughter 
Dorothy,  2000/.  to  his  daughter  May,  and  20001. 
to  his  daughter  EUinor,  and  subject  and  charged 
as  aforesaid  he  devised  all  his  said  i-eal  estate  and 
also  his  contingent  reversionary  interest  under 
the  will  of  David  Owen  to  his  son  Edward  Owen, 
his  heirs,  executors,  adminiatrators,  and  assigns. 
Then,  after  a  direction  that  the  legacy  so  given  to 
his  daughters  should  be  settled,  he  further 
declared  that,  in  case  his  real  estate  and  con- 
tingent reversionary  interest  aforesaid  should  not, 
if  sold,  and  after  pavment  of  debts,  realise  the  snm 
of  80002.,  each  such  legacy  to  his  daughters  should 
abate,  so  that  his  son  should  have  an  amount  and 
share  equal  with  his  sisters  in  the  amount  that 
under  the  circumstances  might  be  realised 
therefrom.  He  appointed  his  widow  executrix 
of  his  will.  There  was  not  contained  in  the  will 
any  disposition  of  the  testator's  residuary  per- 
sonal estate.     Mary  Owen,  the  widow  of  Edward 


Owen  the  younger,  died  in  the  lifetime  of IMary 
Hannah  Postlethnraite  on  the  10th  Feb.  1880. 

From  the  contents  of  a  deed  dated  Nov.  22, 
1880,  and  executed  by  (among  other  persons)  the 
son  and  three  daughters  of  the  testator,  Edward 
Owen  the  younger,  it  appeared  that  the  whole  of 
the  real  estate  of  which  Edward  Owen  the  younger 
was  in  actual  possession  had  been  sold  at  the  date 
of  the  deed,  and  that  each  of  them,  the  son  and 
daughters,  had  received  out  of  the  proceeds  a  snm 
of  18442.  in  part  payment  and  discharge  of  the 
said  respective  legacies  of  20002.,  leaving  (as  the 
deed  recited)  "each  of  them  still  entitled  t» 
receive  a  sum  of  1562.  each  from  the  unrealised 
estate  of  the  testator  as  the  balance  of  the  said 
legacy  of  80002."  No  steps  were  taken  to  realiBe 
the  interest  of  the  testator,  Edward  Owen,  under 
the  will  of  David  Owen  during  the  lifetime  of 
Mary  Hannah  Postlethwaite.  No  further  pay- 
ment was  made  in  respect  of  the  sum  of  80001. 
charged  by  the  testator  s  wiU  on  his  real  estate. 

Part  of  the  real  estate  of  David  Owen  having 
been  sold  as  above  mentioned,  and  the  proceeds 
paid  into  court  under  the  Lands  Clauses  Con- 
solidation Act,  the  question  arose  whether  the 
claims  in  respect  of  the  80002.  were  not  barred  by 
the  Statutes  of  Limitation. 

The  only  outstanding  real  or  personal  estate  of 
Edward  Owen  consisted  of  the  funds  in  court. 

Graham  Hastings,  Q.C.,  and  Gaselee  in  support 
of  the  summons. — The  "present  right  to  receive" 
the  legacies  did  not  accrue  on  the  death  of  Edward 
Owen  on  the  29th  March  1854,  but  on  the  death 
of  Mary  Owen,  the  tenant  for  life,  on  the  22nd 
Nov.  1880,  when  the  legacies  vested  in  ^  the 
trustees  and  they  could  give  a  receipt.  From 
that  moment  the  statute  of  1874  b^an  to  ran. 
No  exception  is  introduced  by  sect.  2,  for  that 
deals  with  realty.  The  legatees  could  not  fore- 
close, but  could  only  sue  in  equity.  The  rule  i» 
the  same  in  the  case  of  equitable  charges  created 
by  deed : 

Humble  v.  Humble,  30  L.  T.  Bep.  O.  S.  125 ;  24  Bnv. 
535. 

That  case  was  on  the  old  law,  but  the  sections  aie 
identical.  The  statute  does  not  make  any  distinc- 
tion between  estates  in  possession  and  estates  in 
reversion  for  this  purpose.  It  was  perfectly  open 
to  all  the  legatees  as  soon  as  the  tenant  for  life 
died  to  take  proceedings  to  have  their  legacies 
raised  out  of  the  reversion  by  sale  or  mortgage. 
The  case  of  Homsey  Local  Board  y.'Monarek 
Investment  Building  Society  (61  L.  T.  Rep.  867 ; 
24  Q.  B.  Div.  1 ;  59  L.  J.  105.  Q.  B.)  is  a  direct 
decision  on  the  new  statute.  Be  Blachford; 
Blachford  v.  Worsley  c27  Ch.  Div.  676 ;  33  W.  B. 
11),  cited  in  chambei-s,  turned  upon  a  trust,  and 
has  very  little  to  do  with  this  matter.  There  is 
not  a  trust  or  trustee  here.  It  is  simply  a  devise 
of  Blackacre  to  B.  subject  to  a  cha^e  to  A. 
Re  Johnson;  Sly  v.  Blake  (52  L.  T.  Rep.  682; 
29  Ch.  Div.  964 ;  33  W.  R.  502),  which  was  a 
decision  on  the  stat.  23  &  24  Vict.  c.  38,  decided 
that  the  present  right  to  receive  under  a  wiD  or 
on  an  intestacy  does  not  axiae  until  the  executor 
or  administrator  has  assets.  The  statute  was 
never  intended  to  apply  to  that  case.  In  both  of 
these  cases  there  whs  a  trustee.  [Stibling,  J. 
referred  to  Be  Daris ;  Erans  v.  Moore,  65  L.  T. 
Rep.  128 ;  (1891)  3  Ch.  119.]  The  claim  is  barred 
by  the  statute,  and  it  is  no  answer  to  say  tint 
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there  was  no  property  against  which  the  charge 
could  be  enforced.  There  has  been  no  acknow- 
ledgment or  payment. 

T.  B.  Warringtim  for  the  legatees. — ^The  court 
is  not  bonnd  by  the  statute  in  this  case  to  do  an 
mjustice  and  prevent  these  legatees  recoveiing. 
We  ask  the  court  to  infer  that  Edward  Owen, 
who  was  entitled  to  the  residue,  agreed  to  post- 
pone the  sale : 

Hugill  V.  Wilkintoti,  58  L.  T.  Bep.  880;  38  Ch. 
Div.  480. 
[Stibling,  J. — ^In  the  case  of  Jame*  v.  James 
(L.  Bep.  16  Eq.  153;  42  L.  J.  386,  Ch.)  it  waa  de- 
cided, following  a  previous  decision  of  the  Court 
of  Appeal  in  Pryce  v.  Bury,  which  unfortunately 
had  not  been  reported,  that  whether  there  was  an 
agreement  for  foreclosure  or  not  the  remedy  was 
foreclosure.  If  you  can  once  make  out  that  this 
was  not  a  proceeding  to  recover  a  legacy  but  to 
recover  land,  then  no  doubt  that  would  help  you 
very  much.]  I  am  not  aware  of  any  case  of  a 
chai-)^  created  by  will  being  entitled  to  foreclosure, 
but  I  submit  the  principle  is  the  same : 

London  and  County  Banking  Company  v.  Dover, 
11  Ch.  Div.  205  ;  48  L.  J.  336,  Ch. ; 

Backhouse  v.  Charlton,  8  Ch.  Div.  444 ;  26  W.  B. 
504, 
where  North,  J.  applied  the  principle.  Keke- 
wich,  J.,  in  a  recent  ease  [Sadler  v.  Worley,  70 
L.  T.  Rep.  494;  (lSd4)  2  Ch.  170),  held  debenture- 
holders  with  a  general  charge  entitled  to  fore- 
closuTe.  [Stibling,  J. — Still,  that  all  arises  out 
of  contract.]  Yes.  I  rely  upon  this  as  being  a 
legacy,  and  time  did  not  begin  to  run  until  there 
were  assets.  Whether  there  is  a  charge  by  will  or 
by  deed,  that  is  an  assignment  of  so  much  of  the 
land  as  to  entitle  the  legatee  to  bring  an  action  to 
recover  the  land,  or  so  much  as  may  be  necessary 
to  satisfy  the  legacy.  If  this  is  a  legacy  it  is 
payable  out  of  the  residuary  personal  estate,  on 
the  principle  of  Earle  v.  Bellingham  (No.  2) 
(30  L.  T.  Bep.  O.  S.  162;  24  Beav.  448). 
There  was  no  legal  personal  repi-esentative  after 
the  death  of  the  t^iant  for  life,  but  merely  an 
administrator  of  Mary  Owen.  Throughout  the 
wiU  the  testator  speaks  of  the  gifts  as  legacies,  and 
although  no  doubt  they  were  primarily  payable 
oat  of  the  real  estate,  they  were  payable  out  of 
the  ijersonal  estate  if  the  real  estate  was  in- 
sufficient. The  proper  means  of  obtaining  the 
legacy  was  to  take  proceedings  to  which  the 
executor  was  a  party.  If  this  had  been  a  re- 
TATslonary  interest  in  personal  estate  which  had 
oome  to  the  hands  of  the  executor,  there  could  be 
no  question : 

/Smith  V.  HM,  38  L.  T.  Bep.  638 ;  9  Ch.  Div.  143. 
It  is  an  exti-aordinary  thing  that  because  this 
happens  to  be  real  estate  the  right  is  barred. 
The  question  is  whether  the  principle  is  the  same 
in  the  case  of  an  equitable  charge  by  will  as  in 
the  case  of  an  equitable  charge  by  memorandum 
of  deposit  or  contract.  [Stirling,  J. — There 
ooght  to  be  some  authority  on  that  point.]  All 
the  authorities  are  ae  to  the  rights  of  the  equitable 
chargee  to  foreclose : 

Fisher  on  Mortgages,  4th  ed.,  p.  480  «(  teq. 
That  statement  is  not  quite  accurate  since  the 
decision  of  North,  J.  in  HugUl  v.  Wilkinsm, 
(ttW  tup.).  But  the  legacies  were  to  abate  if  the 
real  estate  was  insufficient.  That  disposes  of  the 
argument  founded  on  Earle  v.  Beliingham  (ubi 


tup.)  and  the  other  cases.  Tennant  v.  Trenchard 
(20  L.  T.  Rep.  856  ;  L.  Bep.  4  Ch.  App.  537)  merely 
went  on  the  duty  of  the  trustee.   Cur.  adv.  vult. 

June  28. — Stieling,  J.  (after  stating  the  facts  of 
the  case)  proceeded  as  follows  : — The  question  has 
arisen  whether  aU  claims  in  respect  of  the  8000L 
w^re  not  barred  by  the  Statute  of  Limitations. 
It  was  contended  in  opposition  to  this  view  that 
the  recitals  in  the  deed  of  Nov.  22,  1880,  were 
evidence  of  an  agreement  that  payment  of  the 
balance  of  the  80002.  should  be  postponed  until 
the  death  of  Mary  Hannah  Postlethwaite.  I  am 
unable  to  come  to  this  conclusion.  There  appears 
to  be  nothing  in  the  deed  which  could  prevent 
any  of  the  legatees  from  requiring  at  any  time 
that  the  interest  of  the  testator  under  the  will  of 
David  Owen  should  be  sold,  and  the  proceeds 
applied  in  satisfaction  of  the  unpaid  balance.  I 
am  also  of  opinion  that  this  sum  of  80002.  was 
not  a  legacy  payable  out  of  the  personal  estate  of 
the  testator,  out  constituted  simply  a  charge  on 
his  real  estate  and  on  his  interest  under  the  will 
of  David  Owen.  I  have  not  therefore  to  consider 
the  case  of  a  legacy  payable  by  a  legal  pei'sonal 
representative  to  whose  hands  assets  sufficient  to 
answer  the  legaCT'  came  for  the  first  time  on  the 
death  of  Mary  Ilannah  Postlethwaite ;  and  conse- 
quently the  decision  is  not  governed  by  such  cases 
as  Adams  v.  Ban-y  (2  Coll.  285,  290,  294) ;  Be 
Johnxm ;  Slyv.  Blake  (52  L.  T.  Bep.  682 ;  29  Ch. 
Div.  964;  33  W.  R.  502);  and  Be  Davis;  Evans  v. 
Moore  (65  L.  T.  Rep.  128 ;  (1891)  3  Ch.  119),  or  the 
principles  there  laid  down.  It  is  enacted  by  the 
Real  Property  Limitation  Act  1874  (37  &  38  Vict. 
0.  57),  sect.  8,  that  no  action  or  suit  or  other  pro- 
ceeding shall  be  brought  to  recover  any  sum  of 
money  secured  by  any  mortgage,  judgment,  lien, 
or  otherwise  charged  upon  or  payable  out  of  any 
land  or  rent  at  law  or  in  equity,  or  any  legacy, 
but  within  twelve  years  next  after  a  present  right 
to  receive  the  same  shall  have  accrued  to  some 
person  capable  of  giving  a  discharge  for  or  release 
of  the  same."  The  words  "  present  right  to  re- 
ceive "  are  to  be  read  according  to  their  ordinary 
meaning  in  the  English  language :  [Homsey  Local 
Board  v.  Monarch  Investment  Building  Society, 
61  L.  T.  Bep.  867;  69  L.  J.  105,  Q.  B. ;  24  Q.  B. 
Div.  1 ;  38  W.  B.  85.)  Now  the  present  right  to 
receive  accrued  in  1880 ;  in  fact,  a  part  was  then 
received  by  each  of  the  persons  to  whom  it  was 
payable,  and  the  balance  might  have  been  raised 
by  sale  or  mortgage  of  the  interest  of  the  testator 
under  the  will  of  David  Owen.  In  my  opinion, 
the  right  to  recover  the  balance  is  barred  by  this 
enactment.  In  opposition  to  this  conclusion  thero 
was  cited  the  case  of  Hugill  v.  Wilkinson  (58  L.  T. 
Rep.  880 ;  38  Ch.  Div.  480),  where  it  was  held 
that  a  person  having  an  equitable  charge  on  a 
i-eversionary  interest  in  land  was  not  debarred 
from  asserting  his  claim  against  the  land  until 
the  expiration  of  twelve  years  from  the  time  when 
the  reversionary  interest  fell  into  possession. 
When  the  grounds  of  that  decision  are 
examined  they  are  found  to  be  these  :  fir8t,lthat 
an  equitable  mortgagee  has  a  remedy  against  tha 
land  by  way  of  foreclosure ;  secondly,  that  .an 
action  for  foi^eclosure  is  not  an  action  to  recover 
money  charged  upon  land,  but  to  recover  land 
itself :  {Harlock  v.  Ashberry,  46  L.  T.  Rep.  356 ; 
19  Ch.  Div.  539;  51  L.  J.  394,  Ch.;  Pugh  v. 
Heath,  46  L.  T.  Rep.  321;    6  Q.  B.  Div.  345  ^^ 
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V  App.  Cas.  236;  51  L.  J.  367,  Q.B.)  And, 
thirdly,  that  the  time  within  which  an  action 
for  the  recovery  of  land  may  be  brought  ia  regu- 
lated not  by  sect.  8,  but  by  sects.  1  and  2  of  the 
Real  Property  Limitation  Act  1874  The  ques- 
tion then  arises  whether  any  such  reasoning 
applies  to  the  present  case ;  and  it  appears  to  me 
that  it  does  not  apply,  unless  the  persons  entitled 
to  the  benefit  of  these  charges  on  the  land  have 
in  respect  of  them  a  right  of  foreclosure.  No 
case  has  been  cited  in  which  the  owner  of  a 
charge  on  land  created  by  will  has  been  held 
entitled  to  foreclose.  The  grounds  on  which  the 
court  grants  foreclosure  are  explained  by  Wigram, 
V.C.  in  Sampson  v.  Pattison  (1  Ha.  533).  There 
was  there  a  conveyance  of  an  estate  to  A.  in  trust 
that  the  same  should  stand  chargeable  with  a  sum 
of  money  and  interest,  and  subject  thereto  in  ti-ust 
for  B.,  with  a  power  of  sale  by  A.  upon  nonpay- 
ment, and  it  was  held  that  A,  was  not  entitled  to 
foreclose,  but  was  entitled  to  the  aid  of  the  court 
in  effecting  the  sale.  At  p.  535  the  Yice-Chan- 
ceUor  says :  •'  The  only  question  is,  what  are  the 
terms  of  the  contract.  They  are  simply  that  a 
certain  sum  of  money  and  interest  shall  be  a 
charge  on  the  estate,  and  if  the  same  be  not  paid 
at  a  particular  time,  the  party  entitled  to  the 
money  shall  have  power  to  sell  the  estate.  There 
is  no  right  of  foreclosure  arising  out  of  such  a 
contract.  Where  a  charge  is  created  by  mortgage 
the  condition  of  which  is  that,  if  the  money  be 
not  paid  at  a  certain  day,  the  estate  of  the  mort- 
gagee shall  be  absolute  at  law,  this  court  says 
uiat  the  failure  in  payment  at  the  day  shall  not 
work  a  forfeiture,  notwithstanding  the  express 
words  of  the  contract ;  and  upon  tne  bill  of  the 
mortgagee  a  further  time  for  payment  is 
appomted:  if  the  money  be  not  then  paid,  the 
court  refuses  again  to  interfere  and  leaves  the 
parties  to  their  legal  rights.  The  frame  of  the 
instruments  under  which  the  parties  claim  in  this 
case  do  not  bring  them  in  any  respect  within  the 
principle  that  the  decree  of  foi-eclosuie  proceeds 
upon.  Jenkins  v.  Bow  (18  L.  T.  Rep.  O.  S.  204; 
5  De  G.  &  Sm.  107)  is  a  similar  decision.  It  is 
settled  that  the  relief  to  which  an  equitable 
mortgagee  of  real  estate  by  deposit  of  the  deeds 
is  entitled  is  foreclosure  and  not  sale :  {James 
v.  James,  L.  Rep.  16  Eq.  153 ;  42  L.  J.  386,  Ch.) 
The  reason  appears  to  be,  that  the  court  treats 
the  deposit  as  evidence  of  an  agreement  to 
execute  a  legal  mortgage.  See  the  judgment  of 
Lord  Cottennam  in  Parker  v.  Housefield  (2  My.  & 
K.  419 ;  4  L.  J.  57),  and  of  Sir  George  Jessel,  M.R., 
in  Carter  V.  Wake  (4  Ch.  Div.  605;  46  L.  J.  841,  Ch.). 
It  appears  to  be  the  better  opinion  that,  under 
the  statute  1  &  2  Vict.  c.  110,  s.  13,  a  judgment 
creditor  was,  prior  to  the  passing  of  the  statute 
27  &  28  Vict.  c.  112,  entitled  to  foreclosure  on  the 
ground  that  the  former  statute  places  the  judg- 
ment creditor  in  the  same  position  as  regards 
remedies  in  equity  as  if  the  judgment  debtor  had 
by  writing  under  his  hand  agreed  to  chai'ge  the 
hereditaments  against  which  judgment  is  sought 
to  be  enforced.  See  the  judgment  of  Turner,  L.  J., 
in  Ez  parte  Boyle  (3  De  G.  M.  &  G.  515,  530). 
In  Tmnant  v.  Trenehard  (20  L.  T.  Rep.  856,  857; 
L.  Rep.  4  Ch.  App.  537,  542)  Lord  Chancellor 
Hatherley  says  :  "  Although  some  of  the  authori- 
ties appear  to  conflict  with  each  other,  it  seems  on 
the  whole  to  be  settled  that,  if  there  is  a  charge 
aimpliciter,  and  not  a  mortgage  or  an  agreement 


for  a  mortgage,  that  the  right  of  the  parties 
having  such  a  charge  is  sale  and  not  fore- 
closure." Possibly  a  testator  might  so  express 
himself  as  to  show  that  he  intended  the  owner  of 
a  charge  created  by  his  will  to  have  the  like 
remedies  as  ar«  conferred  by  statute  on  the  judg- 
ment creditor ;  but  I  do  not  think,  having  regard 
to  the  authorities  to  which  I  have  referred,  that 
such  an  intention  can  be  inferred  from  the 
language  of  the  will  of  the  testator.  I  think, 
therefore,  that  the  remedy  in  the  present  case 
is  to  have  the  sum  mentioned  raised  by  sale 
or  mortgage,  and  not  by  way  of  foreclosure,  aad 
consequently  that  the  period  of  limitation  is 
defined  by  sect.  8  (and  not  by  sects.  1  and  2)  of 
the  Real  Property  Limitation  Act  1874. 

Solicitors :  Paterson,  Snow,  Bloxam,  and  Kinder, 
for  LongveviUe,  Oswestry ;  Kingeford,  Oorman, 
and  Co.,  for  Arnold  and  Son,  Birmingham. 


March  20,  April  4  and  5. 
(Before  Eekewich,  J.) 
Be  Wood  ;  Tullett  v.  Coltille.  (a) 
WiU — Oravelpits — Direction  to  carry  on  busineti 
untU  gravel  pits  worked  out  and  then  tell — 
Bemo^nesa— Perpetuity. 
By  his  fBiU,  made  Feb.  1872,  a  testator  directed  Ms 
trustees   to  carry  on  his  business  of  a  gravel 
contra/:itor  until  nis  gravel  pits  were  worked  out, 
and  then  to  sell  them,  and  to  hold  the  proceeds  of 
sale  in  trust  for  such  of  his  children  then  living, 
and  such  issue  living  of  any  child  or  children 
then  deceased  ou  should  being  sons  attain  twentty- 
one,  or  being  daughters  attain  that  age  or  marry, 
in    equal  shares,  per  stirpes;   and  uniU    tuA 
sah  his  sons  should  continue  to  be  employed  in 
the  business.     The  testator  died  in  March  1872, 
leaving  children.     The  gravel  pits  were  worked 
out  in  1878. 
Held,  that  the  direction  to  seU  the  gravel  pits,  and 
the  trusts  of  the  proceeds  were  void  for  remote- 
ness. 
Bt  his  will,  made  the  29th  Feb.   1872,  William 
Wood,  gravel  contractor,  devised  and  beqaeatiied 
all  his  real  estate  and  all  the  residue  of   his 
pei'sonal  estate  unto  and  to  the  use  of  William 
Tullett  and  George  Wood,  upon  trust  to  dispose 
thereof  according  to  the  dii-ection    thereinafter 
declared,  and  he  directed  his  trustees  to  carry  on 
his  said  business  of  a  gravel  contractor  until  his 
gravel  pits  were  worked  out,  and  then  to  sell  the 
said  gravel  pits,  and  the  freehold  land  on  which 
the  same  were  situate,  and  the  horses,  carts,  and 
other  stock-in-trade  employed   in  the  same,  by 
public  auction,  either  together  or  in  lots,  smcl 
subject  to  such  conditions  and  generally  in  such 
manner  as  his  trustees  might  think  expedient, 
with  full  power  for  testator's  sons,  or  any  of  them, 
to  bid  at  such  sale.    And  he  directed  the  trustees 
to  hold  the  proceeds  of  such  sale  "  in  trust  for 
such  child  or  chUdren  of  mine  then  living,  and 
such  issue  livine  of  any  child  or  children  then 
deceased,  as  shall  being  a  son  or  sons  attain  the 
age  of  twenty-one  years,  or  being  a  daughter  or 
daughters   attain  that  age   or    marry,  in   equal 
shares,  but  so  that  the  issue  of  my  deoe&aed 
children  may  take  the  share  or  the  respective 

(a)  Beporbid  b;  Fkancis  E.  Adt,  Esq..  Barri8taF«t-lAW. 
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shares  only  that  the  parent  or  respectire  parents 
would  have  taken  if  hving."  And  until  such  sale 
the  testator  wished  that  his  sons,  or  such  of  them 
as  should  be  willing  to  do  so,  should  continue  to 
be  employed  in  thel>usiness  as  theretofore  at  the 
nsaal  wages,  and  the  testator  gare  his  ultimate 
residue  to  his  children  equaUy.  The  testator  died 
on  the  24th  March  1872  leaving  children,  and  the 
issue  of  one  daughter  who  died  before  the  date  of 
tlie  wiU.  The  gravel  pits  were  about  six  acres  in 
eitent,  and  were  nearly  worked  out.  In  May  1878 
the  pita  were  worked  out,  and  the  trustees  sold  the 
horses,  carts,  and  stock-in-trade,  and  from  time  to 
time  portions  of  the  land. 

An  originating  summons  was  taken  out  to  deter- 
mine among  other  questions  whether  or  not  the 
direction  for  the  sale  of  the  gravel  pits,  and  the 
trusts  of  the  proceeds  of  sale,  were  void  for  remote- 
ness. 

C.  E.  E.  Jenkins  for  the  trustees  and  executors, 
one  of  whom  was  a  son  of  the  testator. — The  will 
creates  no  perpetuity ;  it  is  simply  a  settlement  of 
the  property.  The  case  is  distinguishable  from  Me 
Damon;  fohngton  v.  Hill  (69  L.  T.  Eep.  725; 
39  Oh.  Div.  155).  If  the  gift  is  bad  it  falls  into 
the  residue : 

Jee  V.  Aitdley,  1  Cox,  324. 
Aldred  Rowden  for  "W.  E.  Colville,  son  of  the 
daughter  of  the  testator,  who  died  before  the  date 
of  the  will. — I  submit  that  the  gift  does  not  offend 
the  rule  against  perpetuities.  The  testator  knew 
that  the  gravel  pits  would  be  shortly  worked  out. 
There  is  a  good  gift  to  a  class  of  ascertainable 
persons: 

SOAey  v.  Perry ,  7  Ves.  522. 
It  appeared  from  the  evidence  that  the  pits  could 
have  been  worked  out  in  three  or  four  years  from 
the  testator's  death  ;  therefore  the  direction  to  sell 
should  be  treated  as  within  the  legal  limit : 

Wood  T.  Drew,  33  Beav.  610. 
In  any  case,  if  the  beneficial  interest  in  the  pro- 
ceeds of  sale  does  not   offend  the  rule  against 
perpetuities,  the  court  will  give  effect  to  the  gift : 

Oddie  V.  Brown,  4  De  G.  &  J.  179  ; 

SeBaveron;  Bowen   r.  ChureKiU,  69  L.  T.  Eep. 
752 ;  (1898)  3  Ch.  421 ; 

Goodier  r.  Edmunds,  (1893)  3  Ch.  455. 

Warrinffton,  for  the  defendant,  Richard  Wood, 
representmg  all  the  testator's  children  living  at 
the  date  of  the  will,  took  the  same  view  as  to  the 
question  of  remoteness. 

Benn  for  the  defendant,  Thomas  Wood,  a  grand- 
son, and  representing  grandchildren  other  than 
W.  E.  Colville. — The  ^t  is  void  for  remoteness, 
because  the   persons   to  take  cannot  be  ascer- 
tained within  the  legal  limit  of  time.    There  was 
no  certainty  that  the  pits  would  be  worked  out 
vithin  the  proper  time  from  the  testator's  death  : 
Je»  V.  Audley,  1  Cox,  324  ; 
Lord  Dungannan  V.  Smith,  12  CI.  &  F.  546  ; 
Blight  Y.  HaHnoll,  45  L.  T.  Bep.  524;  19  Ch.  Div. 

294; 
Re  Davieon,  59  L.  T.  Bep.  725  ;  89  Ch.  Div.  155 ; 
London  and  North-Westem  BaUway  Company  v. 
Gomm,  46  L.  T.  Bep.  449 ;  20  Ch.  Div.  562. 
I  rabmit  the  gift  is  void,  and  falls  into  the  residue 
Aldred  Bmcden,  in  reply,  referred  to 

Curtit  T.  LuJtin,  5  Beav.  147. 
Kekbwich,  J.  —  The    testator   in   this  case 
*w  a  gravel  contractor,  and   it   appears  that 


he  had  gone  a  long  way  towards  working  out 
certain  gravel  pits  belonging  to  him  ;  but  at  hi» 
death  some  portion  of  them  still  remained  to  bo 
worked  out.  The  date  of  his  will  was  the  29th 
Feb.  1872,  and  it  was  proved  in  April  of  the  same 
Tear,  so  that  he  did  not  live  long  after  the  date  of 
his  will ;  and  it  appears  from  the  evidence  that  at 
the  time  of  his  death  there  was  so  little  gravel 
remaining  'to  be  worked  out,  that  some  few  years 
would  have  been  sufficient  to  work  them  out 
entirely  at  the  same  rate  of  working  within  the 
limit  of  remoteness.  And  it  also  appears  that  he 
contemplated  it  as  possible  that  the  gravel  would 
be  worked  out,  while  his  sons  would  be  abl» 
to  take  a  large  part  in  his  business,  because  he 
says  that  untU  the  sale  of  the  gravel  pits,  "my 
sons,  or  such  of  them  as  may  be  .willing  to  do  so,, 
shall  continue  to  be  employed  in  the  said  business 
as  heretofore  at  the  usual  wages."  But  he  does, 
in  the  most  general  terms,  direct  his  trustees  "  to 
carry  on  my  said  business  of  a  gravel  contractor 
until  my  gravel  pits  are  worked  out,  and  then  to 
sell  the  said  gravel  pits."  Standing  alone  that 
direction  appears  to  me  to  offend  against  the  rule- 
of  perpetuities  in  two  respects ;  that  is  to  say,  the 
direction  to  carry  on  the  business  for  an  indefinite 
time  is  bad.  and  the  direction  to  sell  after  the 
gravel  pits  are  worked  out  is  bad.  I  do  not  see 
any  possible  answer  to  that,  unless  evidence  is 
admissible,  and  is  sufficient  to  prove  that  the  gravel 
pits  would  be  worked  out  within  the  prescribed 
time.  If  there  were  evidence  going  as  far  as  this— • 
namelv,  that  it  was  physically  necessary  that  they 
should  be  worked  out  within  the  prescribed, 
period,  it  would  be  a  different  case ;  but  the  evi- 
dence before  me  only  shows  that  men  working  out- 
the  pits  in  the  ordinary  way  would  work  it  out  in 
a  short  time.  There  is  nothing  to  prevent  the 
trustees  declining  to  work  the  pits  for  a  very  long 
time,  in  the  hope  and  intention,  for  instance,  ot 
making  a  larger  market  hereafter.  And  it  might 
be  that  the  pits  might  fall  in,  and  for  that  reason 
might  not  be  able  to  be  worked  out  for  a  very  long- 
time. In  my  opinion  this  direction  must  be  con- 
stamed  as  it  stends,  and  transgresses  the  limit 
allowed  by  law.  But  then  the  testator  goes  on  to 
dispose  of  the  proceeds  of  sale,  and  I  have  two 
recent  authorities  on  the  point  which  show  that 
I  may  regard  the  persons  entitled  to  the  proceeds- 
of  sale,  when  the  property  is  sold,  as  bene- 
ficiaries of  the  property  itself,  notwithstanding 
that  the  direction  or  trust  for  sale  is  invalid. 
These  are  cases  decided  in  1893  before  Chitty,  J., 
and  Stirling,  J.  In  one  case.  Re  Daveron  (69 
L.  T.  Rep.  762 ;  (1893)  3  Ch.  421),  there  waa 
a  direction  to  sell  upon  the  expiration  of  a  lease ; 
and  in  the  other,  Goodier  v.  Edmiunds  (1893)  3  Ch. 
466),  a  direction  to  sell  after  the  death  of  the 
longest  liver  of  the  testator's  daughter,  his  son, 
and  any  widow  of  his  son.  Stirling,  J.  saw  his 
way  to  holding  that,  although  the  trust  for  sale 
was  bad,  yet  the  trust  for  the  beneficiaries  was 
good,  inasmuch  as  there  was  a  direction  to  pay  the 
rents  and  profits  until  sale  to  the  persons  to  whom 
the  whole  of  the  proceeds  of  sale  were  g^ven. 
Can  I  find,  as  those  judges  did,  that  these 
persons  were,  or  are,  at  any  time  entitled  to  the 
proceeds  of  sale  P  Supposing  this  property  were 
sold  to  a  railway  company,  or  under  an  order  of 
the  court,  could  I  s^  that  such  and  such  persons 
are  entitled,  or  can  I  tell  exactly  who  are  entitled 
to  this  money  F    Two  cases  were  dted  to  which 
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that  principle  was  applied,  as  limiting  the  rule 
against  perpetuities,  entitling  a  testator  to  escape 
it  on  the  ground  that  the  persons  were  ascertain- 
able.    One  is  Wood  v.  Dreio  (33   Beav.  610).  to 
which  I  only  refer  because  Mr.  Rowden  reUed  on 
it;  but  it  seems  to  me  that  the  Master  of  the 
Rolls  based  his  reasoning  upon  this — that    the 
persons  to  take  were  all  ascertained.    When  once 
this  can  be  done,  the  persons  to  take  may  be 
regarded,  for  the  shares  are  vested  ;  you  know  who 
the  persons  are.     It  matters  little — -I  have  not  to 
deal  with  that — what  shares  they  take.    If  you 
know  who  must  take  the  property,  then  you  care 
less  whether  the  time  for  selling  has  arrived.    I 
now  turn  to  the  other  case,  Oddie  v.  Brown  (4i  De 
G.  &  J.  179),  because  I  have  there  a  statement  by 
a   careful  and  learned  judge,  Turner,  L.J.     In 
that  case  there  was  a  direction  for  accumulation, 
and  Stuart,  T.C.,    held   that    the   bequest  was 
void  for  remoteness,   because  the  accumulation 
would  extend  beyond  the  period  allowed  by  law. 
Tuner,  L.J.  detas  with  the  point  in  this  way. 
After  stating  that  he  did  not  think  the  disposi- 
tions of  the  will  were  void  for  remoteness,  he  says, 
at  page  195  of  4  De  G.  &  J. :  "  The  Vice-ChaaceUor. 
as  I  collect  from   his  judgment,  has  considered 
them  to  be  so  because  the  3000L  might  not  be 
accumulated  within  the  period  allowed  by  law  for 
the  vesting  of  interests  " — that  is  precisely  in  the 
same  way  that  a  sale  might  not  necessarily  take 
place  witliin  the  period  allowed  by  law  for  a  sale. 
Then    he   goes    on :    "  but  in  arriving   at    this 
conclusion  ue    proceeds  upon  the  footing    that 
nothing  vests  in  interest  until  the  30002.  is  accu- 
mulated."     Turner,   L.J.   satisfied  himself  that 
there  was  a  vesting  of  interest  within  the  proper 
limits,    and   then,    finding  that,    he   says    it  is 
quite  immaterial    whether   there   is    or    is    not 
any  direction    as    to   when    the    accumulations 
are  to  stop,  because  you  have  the  persons  entitled 
to  take    these    accumulations,    which    are    only 
directed  for  their  benefit,  and  they  can  stop  what 
is  only  for  their  benefit.     Can  I  find  that  on  this 
will  ?    Can  I  adopt  that  construction  here,  or  the 
construction  in   the  cases  before  Chitty,  J.  and 
Stirling,  J.  ?     I  wonld,  but  for   one  difficulty. 
Under  this  will  the  testator  directs  the  proceeds 
of  the  sale  to  be  divided  among  hischildrrai  "  then 
living."    The  only  point  of  time  to  which  that 
can  posmbly  refer  is  the  time  when  the  gravel 
TOts  are  worked  out,  and  the  power  of  sale  arises. 
Therefore.  I  must  read  this  trust  as  a  trust  "  for 
such  children  of  mine  as  are  living  when  my  gravel 
pits  are  worked  out,"  a  point  of  time  which,  as  I 
have  held,  is  too  remote.    The  testator  also  pro- 
vided for  the  death  of  any  child  in  the  interim. 
He  says,  "  and  such  issue  living  of  any  child  or 
childrrai  then  deceased,  as  shall  being  a  son  or  sous 
attain  the  age  of  twenty  one   years :   or  being  a 
daughter  or  daughters  attain  that  age  or  marry." 
That  is  to  say,  these  persons  to  take  must  be 
persons — if  vou  can  find  out  who  they  are— who 
have  attained  twenty-one.  or  are  married :  there  is 
no  doubt  about  that.    But  these  persons  must  also 
be  living  at  the  same  particular  point  of  time.- 
that  is  to  say,  whoi  the  pits  come  to  be  sold,  and 
when  the  proceeds  are  to  be  divided.     That  is  too 
remote.    It  is  impossible,  on  the  langua^  of  this 
wilL  to  say  who  now  are  to  take,  or  at  any  par- 
ticular point  of  time  will  take.    Consider  the  date 
of  the  testator's  death :  it  would  tiike  an  indefinite 
time  from  that  date  to  work  out  the  pit.*.     Which 


of  his  sons  will  then  be  living ;  that  is,  when  the 
pits  are  worked  out  ?  Can  anyone  say  which  ol 
his  children  will  be  then  living,  or  which  of  them 
will  be  then  dead  leaving  issue  then  living?  No 
one  can  answer  that  question.  Ther^ore,  I 
decide,  though  with  extreme  reluctance,  that  the 
gift  is  too  remote,  because  it  is  impossible  to  say, 
at  the  date  of  the  testator's  death,  at  what  point 
of  time  the  shares  would  vest  in  interest  in  asoer- 
tained  persons.  They  could  not  be  ascertained 
until  the  happening  of  the  event  which  is 
too  remote.  It  might  possibly  be  that  no  one  of 
the  persons  indicated  would  ever  take  at  all.  1 
bold,  therefore,  that  the  gift  is  too  remote. 

Solicitors:    Snow,    Snow,    and   Fox;    PowaaU 
and  Co. 


Friday,  May  25. 
(Before  Keeewich,  J.) 
Be  CoaHLA.N;  Brouohxok  v.  Brottohton.  (a) 
Marriage  tetUement — Covenant  to  tettle  after-ae- 
quired  property — Coverture — Death  of  huehand 
—BecitaL 
By  their  marriage  settlement,  made  in  1839,  a  hus- 
band and  vnfe  covenanted  with  the  trustees  that 
if  at  any  time  after  the  solemnisation  of  the  said 
intended  m/irriage,  and  "  during  the  life  "  of  the 
icife,  any  personal  estate    should  he  given,  or 
bequeathed,  or  eome  to,  or  devolve,  upon  the  wife 
or  the  husband  in  her  right,  then  they  would  do 
all  things  necessary  to  vest  such  after-acquired 
property  in  the  trustees  upon  the  trusts  of  the 
settlement.     Hie  husband  died  in  1850.  and  in 
1892  the  wife  became  entitled  to  personal  estate 
binder  the  intestacy  of  a  cousin. 
Held  [following  the  case  of  Be  Edwards,  29  L.  T. 
Bep.  712 ;  L.  Bep.  9  Ch.  App.  97),  OuU  in  tt« 
abseryee  of  any  expressions  shinning  thai  a  cove- 
nant of  this  nature  was  intended  to  have  a  more 
extended  operation,  it  was  to  be  eonstrvted  at  if 
the  usual  words    "  during    the    said    intended 
coverture  "  had  been  inserted.  At  the  language  of 
the   covenant  too*    ambiguous,    the    court  wot 
entitled  to  read  the  recital ;  but  either  voitk  or 
without  the  recital,  the  covenant  did  not  bind 
thit  particular  property. 
Bt  an  indenture  of  settlement  dated  the  15th  May 
1839.  and  made  between  the  defendant,   Fanny 
Maria    Hardress     Lawaon     (then    and    tiieredn 
described  as  Fanny  Maria  Hardress  Brou^hton, 
spinster^  of  the  fii^  part,  Stephen  Lawson  of  the 
second  part,  and  James  McAlpine  and  Bobert 
Mc Alpine  (the  trustees)  of  the  ttiird  part,  being  a 
settlement  which  was  made  in  oontemplatimi  m  a 
marriage  then  intended  and  shortly  afterwards 
solenuused  between  the  said  Stephen  Lawson  and 
Fanny  Maria  Hardress  Lawson.  it  was  agreed  and 
declared  that  the  trustees  should  stand  possessed 
of  certain  sums  of  Consols  and  of  the  investments 
from  time  to  time  representing  the  same,  upon 
trust    to  pay  the  income  of  the  said  funds  to 
F.  M.  H.  Lawson  during  her  life,  for  her  separate 
use  and  without  x>ower  of  anticipation,  and  after 
her  death  the  trustees  should  stand  possessed  of 
the  said  funds  in  trust  for  her  children  as  she 
should  by  deed  or  will,  and  whether  covert  or  sole, 
appoint,  and  in  defatilt  of  and  subject  to  such 
appointment,  in  trust  for  her  children. 

«)  Bepoited  by  Fllsci$  E.  -Vdv.  Eiq..  B«ristn-«t-Law. 
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And  after  reciting  that,  under  the  settlement 
made  the  28th  March  1800  on  the  occasion  of  her 
parents'  marriage,  the  said  F.  M.  H.  Lawson  or 
the  said  Stephen  Lawson  in  her  right  would  on 
the  death  of  her  father  Thomas  Delves  Broughton 
be  entitled  (subject  to  the  power  of  appointment 
^Ten  to  him  by  the  same  settlement)  to  a  share 
of  certain  moneys,  stocks,  funds,  and  securities, 
and  that  it  had  been  agreed  that  the  said  Stephen 
Lawson  and  F.  M.  H.  Lawson  should  covenant  in 
the  manner  thereinafter  mentioned  as  to  such 
share  and  also  as  to  any  other  moneys  and 
penonal  property  which,  during  the  joint  lives  of 
the  eaid  Stephen  Lawson  and  F.  M.  H.  Lawson, 
should  be  given  or  bequeathed  to  her  or  to 
the  said  Stephen  Lawson  in  her  right,  it  was 
witnessed  and  the  said  Stephen  Lawson  and 
F.  M.  H.  Lawson  thereby  jointly  and  each  of  them 
thereby  severally  covenanted  with  the  trnstees  of 
the  settlement  that,  if  at  any  time  after  the 
solemnisation  of  the  then  intended  marriage,  and 
during  the  life  of  the  said  F.  M.  H.  Lawson,  any 
moneys  or  other  personal  estate  should  be  given 
or  bequeathed  or  come  to  or  devolve  upon  the  said 
F.  M.  H.  Lawson  or  the  said  Stephen  Lawson  in 
her  right,  either  under  or  by  virtue  of  her  said 
parents'  marriage  settlement  or  otherwise  howso- 
ever, then  and  so  often  as  the  same  should  happen 
the  said  F.  M.  H.  Lawson  and  Stephen  Lawson 
Tespectively,  and  their  respective  executoi-s  and 
administraixirs,  would  at  the  expense  of  the  said 
f.  M.  H.  Lawson,  her  executors  or  administrators, 
make,  do,  or  execute,  or  cause  or  procure  to  be 
made,  done,  and  executed,  all  such  acts  and  assur- 
ances as  the  trustees  of  the  settlement,  their  or  his 
counsel,  should  think  proper  for  effectually  vesting 
inch  moneys  or  other  personal  estate  in  the  said 
tnutees  upon  the  triists  and  in  the  maimer 
following ;  that  was  to  say,  in  trust  for  the  separate 
Tise  of  the  said  F.  M.  H.  Lawson  during  the  joint 
i  Uvee  of  herself  and  the  said  Stephen  Lawson,  and 
after  the  decease  of  either  of  them  in  trust  for  the 
survivor,  and  after  the  decease  of  the  survivor 
upon  and  for  such  and  the  same  trusts,  intents, 
and  purposes,  and  subject  to  such  powers  and 
provisoes  as  were  thereinbefore  expressed  and 
oeclared  of  and  concerning  the  funds  hereinbefore 
mentioned  as  having  been  settled  bv  the  said 
F.  U.  H.  Lawson  and  the  income  thereof,  and 
which  were  to  take  effect  upon  her  decease. 
Stephen  Lawson  also  covenanted  that,  if  at  any 
time  thereafter  any  moneys  or  other  personal 
estate  should  be  given  or  bequeathed  or  come  to 
or  devolve  upon  him,  then  he  would  convey  such 
property  to  the  trustees  upon  the  trusts  of  the 
KtUement. 

Stephen  Lawson  died  on  the  4th  May  1850. 

There  were  four  children  of  the  marriage,  some 
of  whom  attained  vested  interests. 

The  respondents,  Thomas  William  Hensley,  and 
Charles  William  Selby  Lowndes,  were  the  present 
tnutees  of  the  said  indenture  of  settlement. 

On  the  24th  Nov.  1892  Henry  Thomas  Co^hlan, 
a  cousin  of  the  said  F.  M.  H.  Lawson,  died  mtes- 
tate,  and  his  personal  estate  was  being  adminis- 
tered in  the  action. 

By  a  certificate  made  in  the  action  on  the  30th 
Not.  1893,  the  chief  clerk  certified  that  four 
PBi'ons,  whereof  F.  M.  H.  Lawson  was  one,  were 
the  only  next  of  kin  according  to  the  statutes  for 
the  distribution  of  intestates  estates  of  the  said 


Henry  Thomas  Coghlan  living  at  the  time  of  his 
death. 

By  an  order  made  in  the  action  on  the  26th 
Feb.  1894  certain  funds  and  securities  were  carried 
to  the  credit  of  a  separate  account  entitled,  "  The 
account  of  the  defendant  Fanny  Maria  Hardress 
Lawson,  widow,  or  the  trustees  of  her  marriage 
settlement."  This  was  a  summons  taken  out  by 
the  defendant,  F.  M.  H.  Lawson,  that  the  fun<£s 
and  securities  by  the  order  of  the  26th  Feb.  1894, 
directed  to  be  carried  to  a  separate  account  as 
aforesaid,  be  transferred  and  deuvered  to  the  said 
F.  M.  H.  Lawson. 

Benshaio,  Q.C.  and  Creed  for  Mrs.  Lawson. 
— The  covenants  were  only  meant  to  meet  the  case 
of  property  acquired  during  the  coverture  : 

Re Sdward*,  29  L.  T.  Bep.  712 ;  L.Bep. 9  Ch.App.97; 

Diekiruon  v.  Dillwyn,  8  Eq.  546 ; 

Carter   v.  Carter,  21  L.  T.  Bep.  194 ;   L.  Eep,  8 

Eq.  551 ; 
Oodeal  v.  Webb,  2  Keen,  99  ; 
Reid  V.  Kenrick,    1  Jnr.  N.  S.  897;  24  L.  J.  508, 

Ch.; 

[Kbkbwich,  J. — Fither  v.  Shirley,  61  L.  T.  Rep. 
668 ;  43  Ch.  Div.  290.]  As  there  is  an  ambiguity 
in  the  covenant,  we  are  entitled  to  read  the 
recital : 

Re  De  Rot;  Bardwieke  v.    Wamot,  53  L.  T.  Bep. 
524 ;  31  Ch.  Div.  81. 

It  is  clear  from  the  recital  that  the  covenant  was 
restricted  to  the  coverture. 

Marten,  Q.C.  and  De  Morgan  for  the  trustees  of 
the  settlement. — This  case  is  distinguishable  from 
the  cases  cited.  Here  we  have  the  words  "  during 
the  life "  of  the  said  Fanny  Maria  Hardress 
Lawson.  Next  of  kin  are  not  within  the  marriage 
consideration : 

Paul  V.  Paul,  43  L.  T.  Bep.  239 ;  15  Ch.  Div.  580. 

The  husband's  covenant  is  not  cut  down  at  all, 
and  there  is  no  provision  for  a  second  marriage. 
Mr.  B^nshaw  relies  on  the  recitals,  but  if  there  is 
no  ambiguity,  the  recitals  cannot  prevail  agtunst 
the  operative  part.  In  Be  De  Boe ;  HarSwieke 
V.  Wtlmot  (w>i  tm>.)  Kay,  J.,  found  there 
was  an  ambiguity;  here  there  is  no  ambiguity. 
In  Be  Edwards,  James,  L.J.  held  that  m 
the  absence  of  any  expressions  showing  that  a 
covenant  of  this  nature  was  intended  to  have  a 
more  extended  operation,  it  was  to  be  construed 
as  if  the  usual  words  "  during  the  said  intended 
coverture  "  had  been  inserted.  Here  the  covenant 
was  intended  to  have  a  more  extended  operation, 
namely,  "  during  the  life." 

Warmington,  Q.C.  and  W.  F.  Hamilton  for  per- 
sons taking  beneficially  under  the  settlement  and 
a  deed  of  appointment. — This  is  a  settlement  to 
give  the  children  of  the  marriage  as  much  money 
as  the  parents  can  command.  The  children  are 
the  prime  consideration  of  the  covenants  by  the 
husband  and  wife  to  that  effect.  The  covenant  by 
the  husband  is  that,  "  if  at  any  time  hereafter 
any  moneys,  i&c.,  shall  come  to  lum  :  the  inference 
is  that  the  wife's  covenant  waa  not  intended  to  be 
restricted  to  coverture.  It  is  not  an  ordinary 
settlement,  it  binds  the  parents  at  all  hazards,  the 
children  are  the  prime  object  of  the  settlement. 
Be  Edwarde  has  been  criticised : 


Be  Michell,  38  L.  T.  Eep.  462 :  9  Ch.  Div. 
Hollowny  v.  Hollouay,  25  W.  E.  575. 
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Be  CooHLAN ;  Brouohton  V.  Bbovohton. 


[Ghah.  Div. 


Jessel,  M.A.   said  he    did    not   agree    with  the 
decision  in  Re  Edwards. 

Kbkewich,  J. — I  consider  myself  bound  by 
authority.  The  two  cases  before  Malins,  V.C, 
are  as  much  in  point  as  any  cases  can  well 
be  in  point  in  a  matter  of  this  kind.  If  they 
had  stood  alone  it  would  have  been  my  duty 
to  examine  and  see  how  far  the  Vice-Chan- 
cellor's reasoning,  though  now  old,  applied  to 
the  case  before  me,  and  how  far  even  it  com- 
mended itself  to  my  mind  as  sound  and  according 
to  the  new  principles.  But  I  must  not  do  even 
that.  The  very  pomt  has  been  before  the  Court  of 
Appeal  I  at  any  rate,  the  second  case  decided 
by  Malins,  Y.C.,  has  been  before  )ihe  Court  of 
Appeal  in  Re  Edwards,  and  the  judgment  of 
the  Court  of  Appeal  there  is  of  greatra-  import- 
ance, because,  coming  as  it  did  before  James 
and  Hellish,  L.JJ.,  they  thought  it  right  to 
consult  the  Lord  Chancellor,  and  they  had  the 
concurrence  of  the  Loi-d  Chancellor  in  coming 
to  a  conclusion  in  that  case.  And  the  Lord  Chan- 
cellor, Lord  Selbome,  agreed  with  them  in  the 
opinion  that,  in  the  absence  of  any  expressions 
showing  that  a  covenant  of  this  nature  was  in- 
tended to  have  a  more  extended  operation,  it  is  to 
be  construed  as  if  the  usual  words  "  during  the 
said  intended  coverture  "  had  been  inserted.  "  A 
covenant  of  this  natui-e."  The  covenant  there 
was  that,  in  case  after  the  marriage  the  husband 
and  wife,  or  either  of  them  in  her  right,  should 
become  entitled,  and  so  on,  without  any  limit 
touching  the  duration  of  the  coverture,  the  dura- 
tion of  joint  lives,  or  the  duration  of  either  of 
them ;  and  it  wa«  of  course  capable  of  argument 
that  a  covenant  such  as  I  have,  which  is  strictly 
limited  to  the  life  of  the  wife,  is  not  a  covenant 
of. 'this  nature.  To  my  mind  that  is  hypercritical. 
A  covenant  of  this  nature  means  a  covenant,  as 
Chancery  lawyers  and  conveyancers  call  it,  for  the 
settlement  of  after-acquired  property  of  the  wife. 
I  cannot  read  the  words  ajs  iutiended  to  mean  a 
covenant  which  has  no  express  reference  to  time 
if  it  does  not  mention  coverture.  I  think  it  must, 
in  the  mouths  of  such  men  as  those  judges  who 
used  the  expression,  mean  a  covenant  of  that 
character  for  settling  the  after-acquired  property 
of  the  wife.  It  is  said  it  is  in  the  absence  of  those 
words  to  have  a  more  extended  operation  and 
ought  to  be  the  same  as  if  after-acquired  property 
had  been  mentioned.  I  do  not  think  I  can  une  it 
down,  and  say  it  is  not  a  covenant  of  that  nature 
for  that  purpose,  and  that  there  are  words  giving 
to  it  a  more  extended  operation.  Before  turning 
to  the  covenant  I  should  mention  also  that  both 
cases  before  Malins,  V.C,  and  the  case  before 
the  Court  of  Appeal  were  before  Stirling,  J. 
in  Fisher  v.  Shirley,  at  page  290  of  43  Ch.  Div. 
He  not  only  quotes  the  words  at  length,  but  gives, 
in  his  own  remarks  for  distinguishing  the  case 
there,  the  reason  for  the  conclusion  at  which  the 
Lords  Justices  arrived  in  language  which  is 
deserving  of  attention.  I  am  told  here  to-day 
that  Sir  Gfeorge  Jessel  in  another  case  of  Holloway 
V.  Holloway  criticised  Re  Edwards.  I  share  the 
regret  expressed  by  Mr.  Warmington  that  that 
case  has  not  got  into  the  regular  reports,  where 
we  might  have  the  benefit  of  having  more  pregnant 
criticism  on  it.  But  it  is  impossible  for  me  to  put 
that  by  the  side  of  the  other  decision,  as  it  throws 
no  obscurity  on  the  decision  of  the  Courtof  Appeal. 
Here  no  doubt  the  covenant  is    of    a  peculiar 


character.  It  is  a  covenant  that,  "  if  at  any  time 
after  the  solemnisation  of  the  intended  marriage 
and  during  the  life  of  Fanny  Maria  Hardress 
Lawson,"  the  wife.  Do  those  words  show  as 
against  the  general  intention,  which  at  law  is 
presumed,  a  more  extended  operation  ?  It  seems 
to  me  that  it  is  perfectly  legitimate,  having  regard 
to  the  way  in  which  these  documente  are  intended 
to  be  construed,  to  read  it  in  this  way :  "  That  if 
at  any  time  after  the  solemnisation  of  the  said 
intended  marriage,  but  provided  the  wife  be  still 
alive."  If  you  may  read  it  in  that  way  (this  d 
course  is  only  hypercritical  for  the  purpose  of 
testing  it)  you  would,  according  to  the  cases, 
immematoly  read  it  also:  "That  if  at  any 
time  during  coverture  provided  the  wife  be 
still  alive."  I  am  aware  that  would  intax>diioe 
an  absurd  collocation  of  language;  it  oonld  not 
be  continuous  coverture  if  the  wife  were  not  alive, 
but  I  think  it  illustrates  what  was  intended. 
The  settlement  is  not  drawn  on  the  most  perfect 
lines.  It  is  not  a  most  finished  convsyajicing 
work,  and  it  seems  to  me  there  has  been  a,  little 
multiplication  of  words  here,  and  perhaps  a  little 
surplusage.  But  whether  that  oe  so  or  not^ 
whether  that  is  worthy  of  attention  or  not,  the 
authorities,  to  my  mind,  bind  me,  and  bind  me  to  hold 
that  these  words  are  not  sufficiently  extensive  to 
extend  the  operation  beyond  the  coverture.  Now, 
beyond  the  mere  meaning  of  the  words  and  the 
cases — I  have  not  referred  to  other  authoritiea, 
though  they  are  not  forgotten — I  think  there  are 
two  observations  I  ought  to  deal  with.  In  the 
first  place,  my  attention  has  been  called  to-day 
particularly  to  the  covenant  by  the  hasbaad,  and 
the  covenant  by  the  husband  is  in  a  different  form 
and  certainly  it  is  very  peculiar.  The  covenant 
by  the  husband  is :  "  That  if  at  any  time  here- 
after any  moneys  or  other  personal  estate  shall  be 
given  or  bequeathed  or  come  to  or  devolve  "  upon 
him,  then  that  shall  be  conveyed;  and  I  am 
asked  to  draw  some  inference  respecting  the  in- 
tention of  the  parties  as  regards  the  covenant  by 
the  wife,  because  the  covenant  by  the  husband  is 
conceived  in  different  language.  It  has  jnst  now 
been  pointed  out  that  the  covenant  of  the  husband 
might  operate  to  bind  property  which  did  not  fall 
within  the  covenant  bv  the  wife,  because  it  did  not 
come  to  her  during  her  life.  That  may  or  may 
not  be  the  case,  seeing  that  the  covenant  by  the 
wife  binds  property  coming  to  the  husband  in  her 
right.  That  is  a  covenant  as  regards  that 
property.  But,  at  any  rate,  this  is  a  peouUar 
covenant  inserted  for  some  reasons  which,  I  sup- 
pose, entered  into  the  minds  of  the  contracting 
parties.  It  is  quite  right  to  look  at  it ;  but  to  say 
that  because  the  husband's  covenant  is  in  one 
form,  a  form  peculiar,  that  therefore  the  wife's 
covenant  should  be  differently  construed  is,  I 
think,  a  straining  of  the  criticism,  if  it  is  to  be 
made  useful  in  argument,  which  I  do  not  think  I 
ought  to  adopt.  Then  there  is  another  point 
which  certainly  must  not  be  passeS  over.  There 
is  an  introductory  recital,  and,  if  I  am  at 
liberty  to  look  at  that  recital,  it  is  of 
great  value  in  construing  this  covenant.  Up 
to  this  time  I  have  construed  the  covenant 
independently  of  the  recital.  There  are  two 
recitals,  or  two  branches  of  it.  There  is  a  recital 
that  the  lady,  the  wife,  and  the  husband  in  her 
right,  will  on  the  death  of  a  certain  person  be 
entitled,  subject  to  the  power  of  appoinbnentk  and 
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by  the  said  settlement,  to  a  share  of  and  in  cer- 
tain monejB,  stocks,  funds,  and  secnrities ;  "  and 
it  hath  been  agreed "  that  the  husband  and  wife 
"should  coTenant  in  the  manner  hereinafter  men- 
tioned  as  to  such  shares,  and  also  as  to  any  other 
monerB  and  personal  property  which  during  the 
joint  hyes  of  the  said  Stephen  Lawson  and  Fanny 
Uaria  Hardresa  Lawson  should  be  given  or 
bequeathed  to  her,"  or  to  the  said  husband  in 
her  right.  I  am  not  dwelling  on  the  giving  and 
lieqneathing  to  her,  nor  for  the  present  purpose  do 
I  wish  to  nuike  anything  of  the  fact  that  this  pro- 
perty was  not  either  given  or  bequeathed  to  ner, 
bat  came  to  her  as  next  of  kin  of  the  person 
dying  intestate.  But  this  is  to  be  observed: 
that  it  is  personal  property,  which,  during  the 
joint  lives,  shall  come  to  them.  That  is  a  con- 
templated time.  May  I  look  at  that  P  If  I  may, 
certainly  it  indicates  a  strong  intention  on  the 
part  of  the  contracting  parties  that  the  property 
should  only  come  to  the  wife  during  the  joint 
lives,  that  is,  during  the  coverture.  It  is  said  that 
I  may  only  do  that  when  there  is  ambiguity,  and 
that  the  case  before  Kay,  J.  recognises  that 
(Uie  case  of  Be  De  Boi ;  Harduncke  v.  Wilmot), 
and  does  not  contravene  the  rule.  I  do  not 
think  it  doee,  because  he  thought  there  there 
was  ambiguity,  and  the  rule  is  well  settled. 
Why  is  there  not  an  ambiguity  here?  I  quite 
agree  that.  If  I  am  obliged  or  at  liberty  to 
rnul  this  covenant  grammatically,  there  is  no 
ambigoity  at  all.  If  I  am  at  liberty  to  read  this 
eorenant  according  to  its  exact  language,  as  the 
words  are  used  iu  ordinary  parlance,  if  I  am  at 
liberty  to  say  when  the  covenant  speaks  of  what 
shall  come  to  the  wife  during  her  life  it  means  so 
long  as  she  is  alive  in  the  flesh,  there  is  no 
ambiguity  at  all.  But  the  authorities  tell  me  that 
is  by  no  means  the  case.  Whether  my  construc- 
tion of  the  covenant  on  the  present  occasion  is 
right  or  wrong  the  authorities  at  any  rate  go  so 
ba  as  this :  that  these  expressions  are  of  a 
dnbious  character,  and  may  mean  one  thing  and 
may  mean  another.  If  it  is  controlled  by  the 
context  it  may  mean  only  during  the  coverture,  or 
possibly  it  may  have  a  more  extended  character. 
According  to  the  legal  authorities  this  is  not  a 
phkin  use  of  language,  about  which  a  lawyer 
reading  the  document  can  have  no  doubt  respect- 
ing the  meaning.  Any  lawyer  fairly  instructed 
in  the  authorities  on  this  branch  of  the  law  must 
know,  "  I  must  consider  that."  He  would  mark 
it  as  a  passage  to  be  considered  and  understood. 
And  directly  yon  have  got  as  far  as  that,  and  have 
got  the  ambiguity  raised  by  the  decisions,  then 
also  yon  have  this  power  of  referring  to  the 
recital,  and  the  recital  strongly  assists  the  conclu- 
sion at  which  I  have  arrived.  Thei-efore,  whether 
reading  the  covenant  without  the  recital,  still 
more  reading  the  covenant  with  the  recital,  I 
think  that,  as  the  law  stands,  the  covenant  does 
not  bind  this  partaciilar  property.  If  these 
authorities  are  to  be  reversal — and  the  matter  is 
one  of  some  importance — they  must  be  reversed  by 
Ugher  authority  than  mine. 
Solicitor,  C.  W.  Stevens. 


Saturday,  JvMe  23. 
(Before  Kekewich,  J.) 
Be  Bead,  (a) 
SoUeitor  —  Coett  —  Conveyance    of  property  — 
Completion  of  conveyance — Purehaee  and  eub- 
eale — Scale   fee — Taxation — Plan,    charge    for 
preparation  of — Solicitors'  Bemuneration  Act 
1881  (44  <fi  45  Viet.  c.  44). 

Where  a  purchase  and  a  sub-sale  by  the  original 
purchaser  of  a  portion  of  the  property  are 
completed  6y  means  of  a  conveyance  by  the 
original  vendor  to  the  sub-purchaser  of  portion 
of  the  property  and  a  second  conveyance  by  the 
original  vendor  to  the  original  purchaser  of  the 
remainder  of  the  property,  the  solicitor  of  the 
original  purchaser,  having  acted  for  him,  in  the 
whole  transaction,  is  entitled  to  charge  the  scale 
fee  as  on  a  purchase  by  his  cKents  for  the  tohole 
amount  of  the  original  purchase  money,  and  also 
the  scale  fee  as  on  a  sate  by  his  clients  for  the 
amount  paid  by  the  sub-purchaser. 
A  solicitor  is  not  entitled  to  charge  his  client 
with  the  costs  of  a  plan,  the  preparation  of  which 
does  not  involve  the  slcilled  labour  of  a  surveyor ; 
«McA  a  charge  it  covered  by  the  scale  fee. 
Re  Lacey  and  Son  (49  L.  T.  Bep.  755 ;  25  Ch.  Div. 

301),  considered. 
Adjourned  summons. 

Messrs.  BuUman  and  Crye,  who  had  purchased 
some  land  from  a  building  society  for  the  sum  of 
2550{.,  employed  a  solicitor  to  act  for  them  in  the 
matter  of  the  purchase.  The  solicitor  prepared 
the  contract  of  purchase,  and  perused  the  abstract 
of  title  delivered  by  the  vendors.  Before  the 
purchase  was  completed,  Messrs.  Bullman  and 
Urye  sold  a  portion  of  the  land  purchased  by  them 
to  a  Mr.  Pmddah  for  ISOOJ.  The  solicitor 
prepared  the  contract  with  Mr.  Pruddah,  and 
delivered  to  him  an  abstract  of  title  consisting  of 
the  abstract  of  title  famished  by  the  building 
society,  together  with  an  abstract  of  the  equitable 
title  of  Messrs.  Bullman  and  Crye.  The  trans- 
action was  carried  out  by  two  deeds,  which  were 
practically  contemporaneous;  one  being  a  con- 
veyance by  the  building  society,  by  the  direction 
of  Messrs.  Bullman  and  Crye,  direct  to  Mr. 
Pruddah,  in  consideration  of  1800Z.  paid  to  the 
building  society,  of  portion  of  the  land  agreed  to 
be  sold  to  Messrs.  BuUman  and  Crye ;  the  other 
deed  being  a  conveyance  by  the  building  society 
to  Messrs.  Bullman  and  Crye,  in  consideration  of 
750Z.,  of  the  residue  of  the  same  land. 

The  former  of  these  deeds  was  not  pi'epared  by 
Messrs.  Bullman  and  Crye's  solicitor,  but  was 
perused  and  approved  by  him  on  their  behalf; 
the  other  deed  was  prepared  by  him.  The 
solicitor  delivered  two  bills  of  costs  to  Messrs. 
Bullman  and  Crye:  one  for  the  scale  fee  under  the 
Solicitors'  Remuneration  Act  1881,  as  for  a 
purchase  by  his  cUpnts  for  25502. ;  the  other  bill 
being  for  the  scale  fee  for  a  sale  by  hia  clients 
for  1800Z.  The  bills  were  taxed  by  the  distjriot 
registrar,  and  he  reduced  the  charges  by  allowing 
a  scale  fee  in  respect  of  a  contract  for  7502.  only,  on 
the  ground  that,  according  to  Be  Lacey  and 
Son  (49  L.  T.  Rep.  755;  25  Ch.  Div.  301),  the 
solicitor  had  not  pemsed  and  completed  a  con- 
veyance for  more  than  7502.,  and  therefore  had 
not,  as  to  the  rest  of  the  work  done  by  him,  done 

(a)  Beported  by  J.  H.  Bakiwiu,  Esq.,  BarrliteMK-Law. 
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the  whole  work  of  "  deducing  title,  and  perosing 
and  oompleting  the  conveyance,"  as  mentioned  in 
the  Rules  under  the  Solicitors*  Bemnneration 
Act  1881,  schedule  I.,  part  1. 

One  of  the  solicitor's  bills  of  costs  also  con- 
tained an  item  of  10<.,  for  estimated  amount 
of  law  stationer's  charges  for  the  preparation 
of  a  plan  indorsed  on  one  of  the  deeds. 
This  plan  was  only  a  copy  of  a  plan  already  in 
ezistoice,  and  did  not  require  to  be  prepared  by 
a  surveyor.  The  registrar  disallowed  this  item 
also,  on  the  ground  that  the  charge  was  covered 
by  ibe  scale  fee. 

This  was  a  summons  on  behalf  of  the  solicitor 
for  the  review  of  the  taxation. 

Warmington,  Q.C.  and  P.  0.  Laiarenee  foi-  the 
snmmona. 

0.  L.  Clare  for  the  purchasers. 

Ebkewich,  J. — This  case  is  simple  enough. 
The  property  was  sold  by  the  original  vendors  for 
2550r.,  and  before  completion  of  tne  purchase  the 
porohaser  resold  part  of  it  for  1800L  The  whole 
transaction  was  completed  by  two  deeds  which 
were  practically  contemporaneous ;  by  one  deed 
part  of  the  property  was  conveyed  to  the  sub- 
pnrchaaer  for  ISOOf.;  and  the  original  vendors 
conveyed  it  direct  by  the  direction  of  the  original 
purchasers.  The  balance  of  the  purchase  money, 
namely,  7502.,  was  also  paid  to  them,  but  they 
conveyed  the  other  portion  of  the  property  to  the 
original  purchajser.  Now,  was  the  conveyance  to 
the  sub-purchaser  a  conveyance  by  the  original 
vendors  to  the  original  purchasers  P  I  think  so. 
The  purchasers  are  entitled  to  have  the  property 
conveyed  as  they  please  and  to  whom  they  please, 
provided  that  by  so  doing  they  do  not  throw 
additional  cost  on  the  vendors,  and  such  con- 
veyance is  a  conveyance  to  the  original  purchasers. 
The  result  is,  that  the  whole  25507.  is  found  by  the 
original  purchasers.  It  is  not  that  the  sub- 
purchaser stops  into  the  shoes  of  the  first 
purchasers.  It  is  a  sub-contract,  and  they  are 
independent  vendors.  Supposing  this  was  carried 
out  by  independent  deeds — first,  a  conveyance 
to  the  original  purchasers,  then  they  themselves 
convey  to  the  sub-purchaser — no  question  at  all 
would  arise.  Both  sides  rely  on  the  case  of  Be 
Lacey  and  Son  {ubi  sup.),  but  in  that  case  it  was 
part  of  the  contract  that  no  abstract  of  title  should 
be  delivered,  and  the  Lords  Justices  say  that  you 
cannot  deduce  a  title,  because  there  is  none  to 
deduce,  and  therefore  the  solicitors  cannot 
charge  under  schedule  I.  of  the  Rules  under 
the  Solicitors'  Remuneration  Act  1881.  Here, 
however,  the  solicitor's  contract  was  to  do 
whatevei*  was  necessary  for  the  completion 
of  the  conveyance.  As  it  happened  the 
clients  did  not  require  the  preparation  of  the 
conveyance  to  the  sub-purchaser  with  his  own 
hands,  but  in  substance  he  did  prepare  the 
conveyance.  I  understand  Me  Laeey  and  Son 
{ubi  sup.)  to  decide  that  where  work  is  in  sub- 
stance done  it  is  sufficient.  I  think  that  the 
solicitor  is  entitled  to  the  scale  fee  for  acting  for 
the  purchasers  on  25501.,  and  for  acting  for  them 
as  the  vendors  on  1800Z.  As  regards  the  copy  of 
the  plan  on  the  conveyance,  it  is  a  copy  of  a  plan 
which  did  not  require  the  skill  and  labour  of  a 
surveyor  to  prepare.  Such  plans  are  done  bv  law- 
stationers,  and  are  intended  to  be  covered  oy  the 
scale.    If  the  employment  of  a  suireypr  were 


necessary,  it  must  be  done ;  but,  if  it  were  done,  I 
should  inquire  if  such  employment  were  necessary 
before  allowing  the  chai^. 

Solicitors :  /.  F.  Bead,  Liverpool ;  F.  Venn  and 
Co.,  agents  for  Thos.  Etty,  liverpool. 


May  30  and  31. 
(Before  Romeb,  J.) 
OwTNNB  V.  Dbbwitt.  (a) 
Right  of  VHiy — Clo»ed  6y  Act  of  Parliament— 
Bepeal  by  auhtequent  Act — Effect    of — Injwne- 
ti<m. 
By  virtue  of  an  Act  of  Parliament  pasted  in  1819, 
and  tehieh.  was  to  be  in  force  for  a  limited  period, 
certain  roads  and  bridle-paths  were  stopped  up 
and  diaeoniinvied,  in  order  that  a  new  tumpHet 
road  might  be  made;    and  the  sites  of  the  old 
roads  and  bridle-paths  were  vested  in   the  ad- 
joining owners,  in  exchange  for  the  lands  given 
oy  them  for  the  purposes  of  the  Act.     The  Act  of 
1819  was  repealed  by  an  Act  of  1856. 
Held,  that  there  was  no  reviver  of  the  old  roads 
and    bridle-paths,    which  were    intended   to  be 
stopped  for  ever  by  the  Act  of  1819. 
The  plaintiff,  James  Eglinton  Anderson  Gwynne, 
was  the  owner  and  in  possession  of  a  farm  known 
as  Wootton  Farm,  in  the  parishes  of  Folkington 
and  Jevington,  near  Polegato,  in  the  county  of 
Sussex,  and  of  an  adjoining  strip  of  land  in  the 
parish  of   Jevington.    The  defendants,  William 
Drewitt  and  Jesse  Drewitt,  were  labouring  men, 
residing  at  Polegato,  and  working  as  brickmakeia 
in  the  neighbourhood.    The  defendants  claimed  to 
be  entitle!  to  a  right  of   way  in  the  parish  of 
Folkington,  across  Wootton  Farm  and  the  said 
strip  ox  laiid,  and  thence  to  a  roadway  which 
crossed  by  a  bridge  over  the  railway  from  Brighton 
to  Polegato  into  the  high  road  from  Lewes  to 
Polegato;    and   in    defiance   of    the    plaintiffs 
objection  they  continued  from  time  to  time  to 
make  use  of  the  alleged  right  of  way.   Accordingly 
on  the  4th  July  1894,  the  plaintiff  brought  this 
action  to  restrain  the  defendants  from  wrongfully 
entering  upon  or  crossing  over  any  part  of  the 
said  farm  or  strip  of  land  in  assertion,  of  any 
alleged  right  of  way. 

The  main  questions  in  the  action  were  whether 
this  way  in  question  which  had  been  stopped  np 
by  59  Qeo.  3,  c.  x.,  sect.  51,  had  been  I'evived 
again  by  the  repeal  of  that  Act  in  1856 ;  and  if  it 
had  been  effectively  stopped,  whether  there  had 
been  any  re-dedication  of  it  since  the  Act  of  1856, 
as  a  common  and  public  highway.  By  the  Act 
59  Geo.  8,  c.  x.,  power  was  given  to  trustees 
to  straighten,  impix)ve,  and  make  a  new  turnpike 
road  from  Lewes  to  Folerato,  and  from  thence 
to  Eastbourne,  and  from  Polegato  to  Hailsham 
Common,  in  liie  county  of  Sussex.  Sect.  51  of 
the  Act  recite  that  by  the  making  of  the  new 
line  of  road  several  considerable  parte  of  the 
then  existing  turnpike  road,  and  also  several 
other  roads  would  become  useless,  and  would,  if 
not  stopped  up,  be  the  means  of  enabling  persons 
to  evade  the  tolls  thereby  granted;  and  the 
section  then  enacted  that  immediately  after  the 
said  turnpike  road  should  be  open,  the  said  seveial 
highways  therein  mentioned  should  be  stopped 

(a)  Beported  by  Q.  Maoab,  Eaq.,  BuTlstBr.«t-Iaw. 
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up,  and  the  same  were  thereby  declared  to  be 
stopped  up  and  discontmned,  that  was  to  Bay 
Amongst  others,  "  the  bridle-way  from  Men- 
Irinpin,  in  the  said  parish  of  Wilmington,  by 
Wootton,  to  Wannock  Lane,  in  the  parish  of 
JeTington."  And  the  sites  of  the  various  roads 
and  bridle-ways  so  discontinued  were  vested  in 
the  adjoining  owners  in  exchange  for  lands  given 
by  them  for  the  purposes  of  the  Act.  So  much  of 
the  said  bridle-way  from  Monkinpin  by  Wootton 
to  Wannock  Lane,  as  lay  in  the  said  parish  of 
ToUrington,  was  declared  to  be  vested  in  William 
Harrison,  !Esq.  (the  plaintiff's  predecessor  in  title), 
in  exchange  tor  the  lands  taken  and  used  for  the 
purposes  of  the  Act.  The  section  further  provided 
tiiat  after  the  said  hiehways  and  bridleways 
sfaotQd  have  been  respectively  stopped  up  and  dis- 
continued, it  should  not  be  lawful  for  any  persons 
(except  aa  thereinafter  mentioned)  to  use  or  claim 
the  use  of  the  same  highways  and  bridle-ways  as 
a  highway,  bridle- way,  or  footway ;  and  a  penalty, 
net  exceeding  408.,  was  imposed  on  anyone  so 
offending.  The  section  reserved  to  the  owners  and 
occupiers  of  lands  adjoining  the  said  highways 
or  bridleways,  or  to  their  servants,  the  right  of 
passing  and  repassing  for  the  purposes  of  hus- 
bonchy  or  ocoa^tion  of  the  lands.  Sect.  92 
provided  that  this  Act  should  commence  upon, 
and  have  continuance  from  the  25th  March  1819, 
for  and  during  the  term  of  twenty-one  years, 
and  from  thence  to  the  end  of  the  then  next 
session  of  Parliament.  The  turnpike  road  con- 
templated by  this  Act  was  in  due  course  opened 
for  traffic,  and  had  continued  in  use  ever  since. 
The  bridle-way  mentioned  above  in  sect.  51,  and 
declared  to  be  discontinued,  formed  part  of  and 
included  the  route  which  was  the  way  claimed  to 
he  used  by  the  defendants  in  this  action. 

By  an  Act  of  Parliament  of  the  19  &  20  Vict, 
cxcvi.  (passed  on  the  14th  July  1856),  after  reciting 
the  Act  of  59  Greo.  3,  c.  x.,  and  also  that  the 
term  granted  by  the  said  Act,  and  continued  from 
time  to  time  by  divers  Acts  of  Parliament  for 
continuing  certain  turnpike  roads  for  limited 
periods,  would  expire  on  the  Ist  Nov.  1856,  and 
that  it  was  expedient  that  the  said  recited  Act 
shonld  be  repealed ;  it  was  enacted  that  the  Act 
of  59  Gieo.  3,  c.  x.,  should  be  repealed,  as  from 
the  Ist  Not.  1856,  and  a  new  constitution  and 
body  of  trustees  were  given  to  the  road,  with  fresh 
powers  of  levying  tolls.  This  Act  was  to  remain 
in  force  for  twenty -one  years,  when  it  expired,  and 
the  road  became  a  main  road  under  41  &  42  Yict. 
c  77,  and  was  maintained  by  the  Hast  Sussex 
County  CouncU. 

Neville,  Q.C  and  Ingle  Joyce  for  the  plaintiff. — 
The  effect  of  the  Act  of  59  Gteo.  3,  c.  x.,  was  to 
completely  discontinue  the  bridle- way  in  question, 
and  the  repeal  of  that  Act  by  19  &  20  Vict.  c.  xcvi., 
cannot  have  the  effect  of  throwing  the  toads  and 
hridle-ways  open  again.  The  sites  of  those  old 
Mads  have  become  vested  in  the  adjoining  owners. 
Nor  was  it  in  the  power  of  the  owner  of  Wootton 
Jorm  to  re-dedicate  a  public  footpath  over  the 
highways  or  bridle- ways  so  closed. 

Soplciruon,  Q.C.,  and  T.  D.  Hart,  for  the  defen- 
dsnte,  submitted  the  point  as  to  the  effect  of  the 
repealing  statute  of  1856  in  reviving  the  old 
ways. 

Boxes,  J. — ^I  do  not  feel  any  doubt  upon  this 
point  myseli.     The  Act  of  1856,  which  repeals  1 


the  Acts  of  1819,  had  not,  in  my  judgment,  the 
effect  at  all  of  reviving  the  old  ways  which  had 
been  stopped  up  and  discontinued.  The  effect  of 
the  Act  oi  1819,  sect.  51,  is  this,  that  the  old  ways 
there  referred  to  were  stopped  up  and  discon- 
tinued, in  my  opinion,  for  ever.  The  true  con- 
struction of  the  Act  is,  I  think,  that  the  soil  of 
those  ways  was  vested  in  the  persons  referred  to 
in  the  section  fi-ee  from  any  public  wwr  whatever. 
The  Act  of  1819  contained  a  variety  of  provisions 
which  had  to  be  continued  from  time  to  time,  and, 
accordingly,  the  Act  was  continued  only  for  a 
term  under  sect.  92 ;  but  the  provision  in  sect.  51 
was  something  which  was  done  once  for  all,  and 
was  not  intended  to  be  undone  at  the  expiration 
of  the  term  referred  to  in  sect.  92.  Now,  when 
the  Act  of  1856  was  passed,  and  the  Act  of  1819 
repealed,  it  was  not  in  my  opinion  at  all  the  in- 
tention of  the  Legislature,  or  the  effect  of  Uie 
Act  of  1856,  to  undo  that  which  had  been  already 
done  during  the  continuance  of  the  prior  Act,  or 
to  revive  i£iese  ways  which  had  been  once  for  all 
discontinued,  and  put  an  end  to  as  public  ways  by 
sect.  51.  [His  Lordship  then  heard  the  evidence 
to  see  whether  there  had  been  a  re-dedication 
since  1856,  and  came  to  the  conclusion  that  there 
had  not.  He  therefore  declared  the  route  in 
question  to  be  not  a  public  way,  and  granted  a 
perpetual  injunction  restraining  the  defendants 
from  trespassing  on  it,  and  ordered  them  to  pay 
the  costs  of  the  action.] 

Solicitors  for  the  plaintiffs,  Rmiocliffea,  Bawle,  and 
Co.,  for  Baper  and  EUman,  Battle. 

Solicitors  for  the  defendants,  Frederick  Hatton, 
for  F.  L.  Lewis,  Eastbourne. 


QUEEN'S  BENCH  DIVISION. 

Wednesday,  May  2. 

(Before  Ghablbs  and  OoiiUNS,  JJ.) 

Hbwison  and  anothbb  v.  Bicebtts.  (a) 

Contract —  Agreement —  Hire-and-purehase  —  Jn- 
stalmenis — Default  in  payment  of — Sum  paid 
—  Balance  by  instalment!  —  Liability  of 
guarantee — Safe. 

Plaintiffs  aa  "owners"  of  omnibuses  and  horses 
agreed  to  let  them  to  O.,  the  "hirer,"  who  paid  a 
large  sum  of  money  in  advance,  the  balance  to 
be  paid  by  Tnonthly  instalments.  The  agreement 
toas,  that  in  case  of  breach  or  default,  the  owners 
might  seize  the  chattels,  and  in  that  event  all 
money  already  paid  under  the  agreement  was  to 
belong  to  them,. 

Default  was  made  in  payment  of  an  instalment 
and  the  owners  seized  the  chattels.  In  considera- 
tion of  the  chattels  being  returned  to  the  hirer,  the 
defendant  paid   the   amount  due,  and    becam^e 

?uarantor  of  the  remaining  instal/ments  due. 
Tpon  two  more  instahnents  becoming  in  arrear, 
the  plaintiff  again  seized  and  resumed  the 
possession  of  the  chattels.  The  owners  then  sued 
the  defendant  [the  guarantor)  for  the  amount 
of  the  two  unpaid  instalTnenU  and  recovered 
judgment.  On  appeal  by  the  d^endant  (the 
gimrantor)  from  a  judgment  recovered  against 
him.  in  the  County  Court : 
Held,  that  the  hire-and-purchase  agreement  was 
primarily  a  sale-and^aurchase  agreement,  and 
was  determined  by  the  plaintiffs    (the  oumers) 

(a)  Beported  by  T.  B.  Bbu)SW1.tu,  Biq.,  BuilateiHrt-Law 


Digitized  by 


Google 


192— VoL  IXXI.,  N.  S.] 


THE  LAW  TIMES. 


[Oct.  6,  UM. 


Q.B.  DiT.] 


Hewison  and  another  v.  Bickbtts. 


[Q.B.  DiT. 


resumdng  posseasion  of  the  chattels.  By  tn  doing 
they  lost  their  right  to  sue  0.  {the  hirer),  and 
therefore  couJd  not  recover  the  unpaid  instalments 
from  the  defendant  (the  guarantor).  They  could 
not  resume  possession  and  still  recover  unpaid 
inttalments  from  the  surety. 

This  was  an  appeal  from  the  County  Court. 

The  plaintiffs  -were  owners  of  certain  omnibuses 
and  horses  which  were  admitted  to  be  of  the  value 
of  368Z.,  and  the  owners  of  these  chattels  let  the 
same  to  a  person  who  hired  the  same.  The  hirer 
paid  1252.  in  advance,  and  the  remainder  was  to  be 
paid  hy  monthly  instalments.  Default  was  made 
m  payment  of  one  of  the  instalments,  and  in 
accordance  with  the  terms  of  the  agreement  the 
plaintiffs  as  owners  seized  the  omnibuses  and 
horses.  In  consideration,  however,  of  the  omni- 
buses and  horses  being  returned  to  the  hirer,  the 
defendant  came  forward,  paid  the  amount  due  and 
became  guarantor  of  the  remaining  instalments. 

Two  more  instalments  becoming  in  arrear  the 
plaintiffs  again  seized  and  recovered  possession  of 
the  chattels  in  question.  Having  done  this  they 
then  sued  the  defendant  upon  his  guarantee  for 
the  amount  of  the  two  remaining;  instalments. 
The  plaintiffs  recovered  judgment  in  the  County 
Court  for  242.,  the  amount  of  the  two  remaining 
instalments  and  costs,  and  the  learned  judge  gave 
judgment  for  the  plaintiffs  accordingly.  The 
following  is  a  copy  of  the  agreement  in  question : 

Memorandam  of  agreement  made  and  entered  into  the 
3rd  day  of  Deoember  1892,  between  Peter  Frank 
Hewiaon  and  Greorge  Etherlngton  Peacock,  of,  &o., 
omnibna  proprietors,  hereinafter  called  "  the  owners,"  of 
the  one  part,  and  6(orge  Gnerin,  of,  &c.,  hereinafter 
called  "  the  hirer,"  of  the  other  part,  whereby  it  was 
agreed  between  the  parties  hereto  as  follows  : 

The  owners  will  let  and  the  hirer  will  hire  two 
omnibuses,  seventeen  horses,  fonr  pairs  of  harness, 
seventeen  collars,  and  seventeen  bridles,  hereinafter 
called  the  said  chattels,  particniarly  set  forth  and 
deaoribed  in  the  schedule  hereto.  The  said  goods  and 
chattels  are  admitted  by  the  hirer  to  be  of  the  valne  of 
3681.,  and  the  same  are  to  be  let  and  hired  at  a  monthly 
hiring  apon  the  terms  and  conditions  hereinafter  men- 
tioned ;  the  hire  is  a  payment  of  1251.  in  advance  on  or 
before  the  signing  of  this  agreement,  and  the  sum  of 
2481.  by  twenty  monthly  payments  of  121.  each  and  one 
monthly  payment  of  31.  The  first  and  all  future  pay- 
ments are  to  be  made  by  the  hirer  at  the  office  of  the 
owners  on  the  first  day  of  every  month,  or  within 
twenty-one  days  thereafter,  commencing  with  the  1st 
day  of  January  1893.  The  hirer  shall  keep  the  rent  and 
taxes  to  accrue  due  in  respect  of  the  premises  in  or  upon 
which  the  said  chattels  for  the  time  being  ore  plaioed 
regularly  and  ptmctoally  paid,  and  shall  upon  the  request 
of  the  owners  produce  to  them  or  their  representatives 
the  receipt  for  such  rent,  rates,  and  taxes,  and  shall  not 
assign  or  in  any  way  part  with  the  possession  of  the  said 
chattels.  The  hirer  shall  not  during  the  continuance  of 
this  agreement  and  without  the  consent  in  writing  of  the 
owners  remove  the  said  chattels  or  any  port  thereof,  or 
permit  the  same  to  be  removed  from  or  off  the  premises 
at  which  the  same  shall  have  been  delivered  except  in 
the  usual  course  of  business.  The  owner  and  every 
person  appointed  by  him  shall  and  may  at  any  convenient 
time  enter  into  or  upon  any  premises  in  or  upon  which 
the  said  chattels  may  or  be  supposed  to  be  for  the 
purpose  of  viewing  the  state  or  condition  thereof.  As  to 
the  said  chattels,  the  hirer  shall  not  injure  the  same  or 
permit  the  same  to  be  injured,  and  will  keep  the  same 
unhurt  but  in  the  same  state  as  they  now  are  (reasonable 
wear  and  tear  excepted),  and  will  to  the  satisfaction  of 
the  owners  replace  any  of  the  chattels  other  than  the 


said  horses  which  may  have  to  be  destroyed  by 
and  as  to  the  said  horses  the  hirer  shall  keep  well  fed 
and  bestow  all  due  and  reasonable  proper  eate  and  atten- 
tion upon  them. 

In  case  of  any  breach  of  this  agreement  or  any  of  Uie 
conditions  thereof  i)li  the  part  of  the  said  hirer,  or  in 
case  the  rent  or  any  instalment  thereof  shall  not  be  paid 
on  the  days  hereinbefore  appointed  for  payment  tiiereof, 
or  within  twenty -one  days  thereafter,  or  in  cose  the  said 
hirer  shall  become  bankrupt  or  make  any  arrangement 
with  hia  creditors,  or  allow  any  judgment  to  remain 
unsatisfied  against  him,  it  shall  be  lawful  for  the  owners 
to  seize  the  said  chattels  at  any  time  or  in  any  place, 
and  to  enter  the  said  premises  for  the  purpose  of  such 
seizure  and  remove  the  said  chattels.  And  this  agree- 
ment may  be  pleaded  as  conclusive  evidence  of  the  leave 
and  licence  of  the  said  hirer  to  the  said  owners  and  oil 
persona  acting  therein  by  that  order  for  the  enizy  or 
trespass,  and  in  case  of  damage,  loss,  or  injniy  being 
done  or  caused  to  the  said  chattels,  the  said  hirer  shut 
make  same  good.  In  case  of  determination  and  in  all 
other  caaea  any  money  paid  under  this  agreemdnt  shall 
belong  abaolntely  to  the  owners.  If  this  agreement  shall 
not  be  determined  before  the  expiration  of  the  period  of 
hiring,  then  upon  the  expiration  thereof,  and  upon  full 
payment  of  all  moneys  due  for  hire,  and  not  before  or 
otherwise,  the  things  hired  shall  become  the  absolute 
property  of  the  hirer. 

Guerin  (the  hirer)  made  default  in  payment  of 
the  instalment  due  1st  Aug.  1893,'  and  the  plain- 
tiffs seized  two  omnibuses  and  refused  to  part 
with  them  unless  the  remainder  of  the  inst&lnients 
were  guaranteed.  The  defendant  consented  to 
guarantee  them,  and  on  the  5th  Aug.  signed  an 
undertaking  which,  after  reciting  the  agreement 
of  3rd  Dec.  1892,  the  default,  and  seizure,  and 
reciting  that  the  defendant  had  requested  the 
owners  to  return  the  omnibuses  to  the  hirer,  and 
in  consideration  thereof  had  agreed  to  pay  to 
them  the  sum  of  122.,  being  the  amount  of  the 
instalment  then  in  arrear,  and  to  guarantee  the 
punctual  payment  of  the  instalments  thereafter  to 
accrue  due,  was  as  follows : 

Now  I,  the  said  Edward  mcketts,  in  consideration  of 
the  said  Peter  Frank  Hewison  and  Oeorge  Etherington 
Peacock  at  my  request  returning  to  the  said  George 
Guerin  the  two  omnibuses  so  seized  and  taken  possessiou 
of  as  aforesaid,  do  hereby  agree  and  undertake  to  pay  to 
them,  the  said  Peter  Frank  Hewison  and  George 
Etherington  Peacock,  the  sum  of  121.,  being  the  sum  in 
arrear  as  aforesaid,  and  for  the  consideration  aforesaid 
I  do  further  guarantee  to  the  said  Peter  Frank  Hewison 
and  George  Etherington  Peaoook  the  punctual  payment 
of  the  instalmente  hereafter  to  accrue  due  under  the 
hereinbefore  recited  agreement  until  the  full  amount 
thereby  agreed  to  be  paid  shall  be  paid  as  therein  men- 
tioned. And  I  further  undertake  to  pay  to  the  said 
Peter  Frank  Hewiaon  and  George  Etherington  Peaoock 
each  and  every  of  such  instalments  as  they  become  due 
in  case  default  shall  hereafter  be  made  in  the  payment  of 
such  instalments  by  the  said  George  Guerin  in  the 
manner  and  at  the  times  and  place  as  in  the  said  agree- 
ment mentioned. 

Cababe  on  behalf  of  the  defendant,  who 
appealed. — This  agreement  is  a  sale-and-purcbase 
agreement.  By  the  last  clause  of  the  agreement, 
the  plaintiffs  can  seize  the  chattels  in  default  of 
payment  of  any  of  the  instalments ;  default  was 
made,  and  the  plaintiffs,  after  seizing  and  resuming 
possession  of  these  goods,  sued  the  defendant 
upon  his  guarantee  for  the  last  two  instalments. 
Tne  seizure  of  the  chattels  by  the  plaintiffs  has 
wiped  out  the  debt  due  from  the  defendant  under 
his  guarantee.    The   exercise  of  one  right  has 
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done  away  with  the  exercise  of  the  other  right. 
[CoLUXB,  J. — The  short  point  is,  that  the  vendors 
hsTing  waived  their  right  against  the  principal 
debtor  by  resuming  possession  of  the  goods,  have 
by  that  sict  released  the  surety.^  Yes,  but  there 
is  also  the  point  whether  the  right  to  seize  and 
the  right  to  sue  can  co-exist.  I  submit  that  they 
cannot  under  an  agreement  of  this  kind.  He 
cited  the  case  of 

lee  V.  Butler,  69  L.  T.  Bep.  370 ;  62  L.  J.  591, 
Q.  B. ;  (1893)  2  Q.  B.  318. 

ftylor  on  behalf  of  the  plaintiffs. — Upon  the 
clear  wording  of  the  guarantee,  the  defendant 
it  liable.  The  plaintiffs  can  seize  under  the 
agreement,  and  can  sue  the  defendant  under  the 
gnarantee.  This  is  a  hiring  agreement  and  not 
a  aale-and-purchase  agreement ;  the  last  clause 
of  the  agreement  clearly  shows  this.  These  two 
agreements  co-exist,  and  the  cancelling  of  one 
does  not  cancel  the  other. 

Cababi  in  reply. — This  is  an  executory  contract 
for  sale  with  prepayment,  and  a  handing  over  of 
the  goods. 

Chaklbs,  J. — ^In  this  case  the  defendant  is 
sned  upon  a  guarantee  which  he  signed  upon  the 
jth  Aug.  1893.  At  that  date  it  was  understood 
by  the  parties  that  an  instalment  was  due  to  the 
pli>inf.iffa  (the  Owners)  from  Guerin  (the  principal 
debtor)  under  an  agreement  dated  the  3rd  Dec. 
1892.  The  guarantee  recites  that  agreement  and 
states  that  the  defendant  (the  guarantor),  in  oon- 
adeiation  of  the  plaintiffs  returning  to  Guerin 
(the  hirer)  the  omnibuses  and  horses  which  the 
phintiSs  had  seized,  agrees  to  pay  the  122.  then 
doe,  and  to  pay  the  future  instalments  of  122 
Thm  due  and  in  arrear.  In  order  to  find  out 
what  in  reality  the  defendant  did  guarantee,  it  is 
necessary  to  turn  to  the  agreement  between 
Gnerin  (the  principal  debtor)  and  the  plaintiffs. 
The  words  of  the  agreement  point  to  it  being  a 
hiring  agreement,  but  a  hiring  agreement  not 
quite  in  we  UBiial  form.  In  effect  it  constitutes  an 
aereement  between  a  vendor  and  a  purchaser, 
^thoneh  the  payment  is  described  as  lure.  1262. 
was  to  be,  and  was,  paid  down  in  advance,  and  the 
nun  was  to  belong  absolutely  to  the  owners  in 
case  of  the  determmation  of  the  agreement,  from 
any  cause  whatever.  The  payment  of  the  residue 
was  to  be  extended  .over  a  certain  period.  There 
vas  default  made  in  the  payment  of  a  122.  instal- 
ment of  the  residue  on  the  Ist  Aug.  1893,  and  the 
owners  seized  the  omnibuses  and  horses.  They 
however  retomed  them,  upon  the  defendant  paying 
that  instalment  and  guaranteeing  the  payment  of 
the  fntnte  instalments.  Default  was  again  made 
in  payment  of  instalments  due  on  Sept.  1  and 
Oct.  1,  and  the  owners  again  seized  the  goods  in 
reapectof  these  two  Lostuments,  and  subsequently 
the  owners  sued  the  defendant  for  242.  (the 
amount  of  the  two  instalments  due)  on  his 
gnaraatee.  Now,  in  the  first  place,  we  must  con- 
aider  whether  having  seized  the  goods  they  oovli 
have  sued  Ouerin  for  these  two  instalments  in 
urear.  Clearly  they  could  not,  having  seized  as 
they  did.  As  it  is,  Guerin  cannot  get  the  1252. 
Wi,  becanse  of  the  express  provision  in  the  agree- 
HMnt  Can  it  be  said  that  under  the  terms  of  the 
gnarantee  the  defendant  is  liable  P  I  do  not  think 
It  can.  I  cannot  adopt  Mr.  Taylor's  view  of  the 
wntnct  I  am  of  opinion  that  the  plaintiffs,  by 
Kiang  the  chattela,  extinguished  the  liability  of 


Guerin  with  regard  to  the  instalments  due,  and 
therefore  thus  relieved  the  surety.  The  practical 
result  of  holding  otherwise  would  be  that  the 
vendors  (or,  as  tney  term  themselves,  owners)  in 
cases  of  this  kind,  on  default  being  made,  might 
seize  the  property  and  keep  at  the  same  time 
the  1262.  or  other  large  sums  paid  down  in 
advance,  and  tJius  get  twice  paid.  Upon  the  true 
construction  of  the  agreement  the  general  right 
to  sue  Guerin  having  oeen  put  an  end  to  by  the 
seizure,  the  right  to  sue  the  defendant  is  sure  to 
fall  to  the  ground. 

Collins,  J. — I  am  of  the  same  opinion.  The 
agreement  in  this  case  is  called  a  hire-and-pur- 
chase  agreement,  the  property  in  the  goods 
meanwhile  remaining  in  the  vendors.  We  must 
construe  the  whole  of  the  agreement  in  order  to 
see  whether  these  two  things,  hire  and  purchase, 
co-exist,  that  is  to  say,  whether  being  an  agree- 
ment for  purchase,  it  is  at  the  same  time  an  agree- 
ment fgrnire.  In  the  first  place,  it  is  seen  that 
a  sum  of  money  has  to  be  paid  down  in  advance, 
and  there  is  a  provision  that  this  sum  together 
with  all  money  paid  under  the  agreement  shall 
belong  to  the  vendors  absolutely ;  were  this  other- 
wise the  vendors  would  have  to  refund.  This 
agreement,  upon  its  true  construction,  provides 
for  the  payment  of  the  residue  of  the  purchase 
money  by  instalments.  After  the  guarantee  had 
had  been  given  by  the  defendant,  the  plaintiffs  had 
two  rights :  they  could  under  the  original  agree- 
ment resume  possession ;  or  they  could  sue  the 
surety,  the  present  defendant,  on  his  guarantee. 
By  resuming  possession  the  plaintiffs  would  deter- 
mine the  agreement.  This  is  what  they  did  do, 
and  W  so  doing  they  lost  the  right  they  had  to 
sue  Guerin.  Consequently  any  proceeding  taken 
by  the  plaintiffs  against  the  defendant  to  enforce 
the  guarantee  against  him  as  surety  must  fail. 
The  agreement  does  not  give  the  plaintiffs,  who 
are  the  vendors,  the  right  to  resume  possession 
of  the  goods  and  at  the  same  time  recover  unpaid 
instalments  from  the  surety  (the  defendant)  upon 
his  guarantee.  ^^^^„;  „„^,^ 

Solicitors  for  the  plaintiffs.  Bono  and  Bimondt. 
Solicitors  for  the  defendant,  Norri*  and  Son. 


June  6  and  23. 

(Before  Wills,  J.) 

The  Hybasnxb  Steamship  Cohpant  Lixited 
V.  The  Iitdehnitt  Mutual  Mabine  Abbu- 

SANCE  COHPANY  LlUITED.  (a) 

Insurance — Marine — Policy  on  freight — Conetnte- 
iion  cf  policy — Commencement  ofritk. 

By  the  terms  of  a  policy  of  marine  inturance  the 
defendants  agreed  to  make  good  to  the  plaintiffs 
all  such  losses  thereinafter  expressed  as  might 
happen  to  be  the  subject-matter  of  the  policy 
and  might  attach  to  the  policy  in  respect 
of  the  sum  of  20002.  thereby  assured,  which 
assurance  was  thereby  declared  to  be  uponfreight 
of  meat  valued  at  30002.,  warranted  free  from  aU 
claims,  unless  caused  by  stranding,  sinMng, 
burning,  or  collision,  but  to  be  liable  for  any  loss 
occasioned  by  breaking  down  of  machinery  untU 
the  final  sailing  of  the  vessel,  &c.     The  assurance 

W  Baportad  b;  W.  H.  HOMTall,  Baq.,  BMrfMr*tJi«w. 
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to  eommenee  upon,  the  freight  from  the  loading 
of  th«  eaid  goods  or  mereharidise  on  board  the 
taid  vessel  at  Monte  Video,  and  to  continue  until 
the  said  goods  or  merchandise  were  discharged 
and  safely  landed  at  as  aforesaid. 

The  freight  imwred  arose  under  a  contract  hetween 
the  plaintiffs  and  a  firm  of  merchants  who  im- 
ported meat  from'  South  America  to  Europe,  and 
it  was  thereJty  agreed  that  after  the  arrival 
of  the  «eMeI  at  the  port  of  loading  the  refrigerat- 
ing engine  should  be  worked  until  the  tempera- 
ture in  the  chamber  in  which  the  m,eat  was  to  be 
loaded  wa»  reduced  to  a  specified  temperature, 
and  {ken,  and  not  untU  then,  the  steamer's 
agents  w«t«  to  give  notice  that  the  tteam^r  wot 
ready  to  receive  the  meat.  The  merchants 
agreed  to  pay  freight  on  the  arrival  of  the  vessel 
€U  the  port  of  discharge. 

After  the  arrival  of  the  vessel  at  the  port  of  loading, 
the  refrigerating  engine  broke  down  and  the 
cargo  of  meat  was  not  taken  on  board  the  vessel, 
which  wa*  subsequently  loaded  with  other 
goods. 

Seld,  that  the  plaintiffs  were  not  entitled  to  recover 
the  amount  covered  by  the  policy,  as  the  risk  had 
never  attached. 

The  plaintiffs  in  this  case  sought  to  recover  the 
amount  alleged  to  be  due  upon  a  policy  of  marine 
insurance  on  freight  of  meat. 

The  defendants  denied  that  the  risk  insured 
against  ever  attached  according  to  the  terms  of 
the  policy,  or  that  there  was  any  loss  either  actual 
or  constructive. 

Sir  B.  Webster,  Q.C.,  Bighorn,  Q.C.,  and  Hor- 
ridge  appeared  for  the  plaintiffs. 

Joseph  Walton,  Q.G.  and  /.  A.  HamUton  for  the 
defendants. 

The  terms  of  the  policT,  the  facta  of  the  case, 
and  arguments  appear  fmly  from  the  judgment  of 

the  comt. 

June  23.— WiLi*,  J.— This  is  an  action  to 
recover  2000Z.  under  a  valued  poli<nr  on  freight. 
The  i)olicy,  so  far  as  is  material,  is  in  the  foUow- 
ing  words  :  "  This  policy  witnesseth  that  in  con- 
sideration of  the  sum  of  172.  10(.,  the  Indemnity 
Mutual  Assurance  Company  Limited  doth  agree 
that  the  said  company  will  make  good  all  such 
losses  hereinafter  expressed  as  may  nappen  to  be 
the  subject-matter  of  this  policy,  and  may  attach 
to  this  policy  in  respect  of  the  sum  of  20001. 
hereby  assured,  which  assurance  is  hereby 
declared  to  be  upon  freight  of  meat  valued  at 
30002.  warranted  free  from  all  claims  (except 
general  average  and  salvage  charges)  unless  caused 
by  stranding,  sinking,  bnming,  or  collision,  but  to 
be  liable  for  any  loss  occasioned  by  breaking  down 
of  machinery  until  final  sailing  of  vessel,  the  ship 
or  vessel  called  the  Hydames  (s.),  lost  or  not  lost, 
at  and  from  Monte  "Video  to  any  ports  or  places 
in  any  order,  backwards  and  forwards  in  the  river 
Plate  (including  the  Boca),  and  (or)  the  rivers 
Parana  and  (or)  Uruguay,  or  thence  to  any  port 
or  ports  in  the  United  Kingdom,  and  (or)  con- 
tinent of  Europe  not  north  of  Hamburg,  that 
port  included  in  any  order,  and  thence  to  any 
port  or  ports  in  the  United  Kingdom  in  any 
order  with  leave  to  call  and  wait  at  any  ports, 
parts,  and  places  for  all  purposes  (especially  in 
any  order  in  the  Brazils,  either  to  discharge  or 
take  in  cargo,  or  for  any  other  purposes)  with 


leave  to  tow  and  be  towed  and  assist  vessels  in  all 
situations.    To  return  2s.  4d.  per  oent.  for  no 
river    Parana    or    Uruguay    nsk.     .    .    .    The 
assurance    aforesaid  shall  commence   upon  tiw 
freight    and    goods    or   merchandise    on    board 
thereof  from  the   loading  of  the  said  goods  or 
merchandise  on  board  the  said  ship  or  vessel  it 
Monte  Video,  and  shall  continue  until  the  said 
Koods  or  merchandise  be  discharoed  and  safely 
landed  at  as  aforesaid.    .    .    .    Dated  the23zd 
Jan.  1890."    The  freight  insured  arose  under  » 
contract  of  the  9th  May  1889  between  the  pUn- 
tiffs'  brokers  of  the  one  part  and  Sansinena  and 
Co.,  merchants,  of  the  other  part.    By  clause  8 
of  that  contract  it  was  provided  that,  "  as  soon  as 
possible  after  the  arrival  of  a  steamer  at  Boca, 
Buenos  Ayres,  and  after  the  discharge  of  cargo, 
if  any,  stowed  in  the  chambers,  the  refrigeratmg 
engine  shall  be  worked  until  the  temperature  in 
the  said  chamber  shall  be  reduced  below  28  degrees 
Fahr.,  and  then,  and  not  till  then,  the  steamer's 
agents  shall  give  written  notice  that  the  steamer 
is  Ijring  ready  to  receive  the  meat."    The  lay  days 
were,  subject  to  certain  expeptions,  to  commence 
twenty-four  hours  after  the  receipt  of  the  notice  by 
the  agents  of  Sansinena  and  Go.  By  clause  13  "  the 
charterers  shall  pay  freight  on  the  arrival  of  the 
steamer    at  the  port  of  discharge  of  the  meat 
intended  for  such  port  and  such  freight  shall  be 
payable  on  all  carcases  which  may  be  shipped  at 
the  Boca,  Buenos  Ayres,  for  such  port,"  at  certain 
specified  rates.    The  vessel  arrived  at  Monte  Video 
on  the  outward  voyage  and  there  discharged  out- 
ward cargo.     She  then  prooeeded  to  the   Boca, 
where  she  arrived  on  tne  25th  Jan,  1890.    The 
refrigerating  engine  was  started  on  the  27tii  Jan. 
to  cool  down  the  brine  which  oiicolates  in  pipes 
through  the  chamber,  and  thus  reduces  it  to  tiie 
required  temperature.     On  the  8th  Feb.  the  brine 
was  once  reauced  as  low  as  27i  d^^rees  F.,  and 
on  the  11th  Feb.  to  27  degrees,  but  this  tempera- 
ture was  not  maintained,  and  the  temperature  of 
the  brine  was  generally  above  28  degrees,  and  none 
of  the  meat  chambers  had  got  below  33   degrees, 
as  appears  from  the  ^igineer's  log.     The  stipn- 
lated  degree  of  cold  in  the  chambers,  therefore  had 
not  been  reached.    No  notice,  of  course,  had  been 
given  to  the  charterer's  agents  tmder  clause  8  <^ 
file  charter-party,  and  the  vessel  was  not,  in  fact, 
ready  to  receive  tbe  meat.     On  the  11th  Feb.  the 
refrigerating  engine  broke  down  in  a  vray  and 
under    ciivsumstajices  which  rendered   repair  in 
South  America  impossible,  and  the  adventure  so 
far  as  the  carriage  of  meat  was  concerned  was 
properly  abandoned,  and  notioe  of  abandonment, 
was  duly  given  to  the  defendants.    At  the  time 
this  policy  was  entered  into  no  meat  ever  was  or 
could  be  loaded  at  Monto  Video.     There  were  no 
appliances  for  freezing  meat  at  Monte  Video.  The 
'Boca  is  a  part  of  the  port  of  Buenos  Ayres,  and 
the  Parana  is  the  main  affluent  of  the  river  Plate, 
The  Uruguay  falls  into  the  waters  of  the  Parana 
some  thirty  or  forty  miles  above  Buenos  Ayres. 
There  were  appliances  for  freezing  meat  at  the 
Boca,  and  at    places   higher  up,    both    on    the 
Parana  and  the  Uruguay,  notably  at  San  Nioohs 
on  the  Parana,  and  at  Frey  Bentos  on  the  Uiu- 
gpiay.    These  facte  were  well  known  to  shippos, 
shipowners,  and  underwriters,    and  I  find  that 
they  were  known  to  both  plaintiffs  and  defendants 
when  the  policy  was  entered  into.     There  is  no 
doubt  that  the  machinery  spoken  of  in  the  pidioy 
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is,  or  faiclndes,  the  refrigeratmg  macbmery  in  ques- 
tion. There  is  no  doubt  that  it  broke  down  before 
the  final  sailing  of  the  vessel,  and,  without  going 
into  details,  there  is  no  doubt  that,  if  the  risk 
enrer  attached,  the  money  assured  by  the  policy  is 
due.  The  real,  and  indeed  only  question  is, 
irtieUier  the  assurance  had  commenced,  a  ques- 
tion which  must  be  answered  by  a  study  of  the 
policy  itself.  The  words  in  the  x>olicy  "the 
Hganmce  shall  commence  upon  the  freight 
and  goods  or  merchandise  on  board  thereof 
(it.,  of  the  yessel)  "from  the  loading  of  the 
aid  goods  or  merchandise  at "  are .  in  print ; 
Tie  single  word  "Monte  Video,"  comple- 
ting the  sentence  is  in  writing.  Two  things 
timfore  appear  to  be  pretty  plain;  first,  an 
asannmce  upon  freight  and  an  assurance  upon 
goods  (if  effectual)  were  intended  to  commence 
linniltaneously,  and  the  event  upon  which  either 
attached  was  the  loading  of  gooM,  that  is  to  say, 
an  assurance  upon  goods  would  commence  with 
tiie  loading  of  the  goods  insured,  an  assurance 
VfOD,  freight  with  the  loading  of  the  goods  in 
wapect  of  which  the  freight  would  accrue ; 
aeoondly,  "  Monte  Video  "  was  advisedly  inserted. 
And  yet  a  literal  reading  would  redupe  the  clause 
to  nonsense.  Both  parties  knew  that  the  freight 
nuored  could  not  accrue  in  respect  of  any  goods 
that  could  be  put  on  board  at  Monte  Video ;  and 
if  so,  and  if  no  other  interpretation  is  possible, 
either  the  whole  assurance  must  g^  as  an  absurd 
and  impossible  contract,  or  this  clause  must  be 
iqected  as  nonsense.  The  latter  view  is  that  con- 
tmdedforby  Sir  R.  Webster.  The  defendants 
in  on  the  other  hand  that  the  words  "  at  Monte 
ndeo  "  were  intended  to  cover  both  Monte  Video 
and  any  other  loading  port  permitted  by  the 
policy,  and  that  as  no  meat  had  oeen  loaded  at  the 
Boca  when  the  accident  occurred  the  policy  had 
never  attached.  It  would  certainly  appear  from 
tbe  cases  as  to  insurance  upon  goods  that,  with  a 
policy  so  expressed,  the  phrase  "  at  place  A-,"  A 
pong  the  first  place  mentioned  in  the  description 
ot  the  voyage  contained  in  the  policy,  is  su^ient 
to  cover  the  other  unnamed  loading  ports,  and  as 
in  this  policy  freight  is  clearly  intended  to  stand 

rthe  same  footing  as  goods  in  respect  to  t^is 
e,  my  opinion  is  that  uie  policy  should  be  so 
Wad,  and  I  see  no  reason  for  not  giving  this  oon- 
•truction,  because  the  first  place  named  in  the 
description  of  the  voyage  is  one  at  which  the 
Mrticnlar  class  of  goods  in  question  could  not  be 
l98ded.  "  Monte  Video  "  stands  in  such  a  colloca- 
tion gitnply  to  indicate  that  from  one  end  of  the 
wries  of  lawful  loading  jilaces  to  the  other  the 
policy  should  attach  nx>m  the  loading  of  the 
goods.  I  do  not  lose  sight  of  the  fact  that,  as  a 
general  rule,  the  principles  which  regulate  the 
commencement  of  risk  as  regards  goods  and 
nasht  are  far  from  identical.  But  how  can 
"wfi  general  principles  appl^  when  the  clause, 
•nd  the  only  clause  which  is  intended  to  deal 
With  and  de&ie  the  commencement  of  risk  deals 
*ith  frraght  in  exactly  the  same  words  as  apply  to 
godsP  The  method  of  interpretation  I  have 
™««d  to,  by  which  the  mention  of  the  first  of 
the  lawful  loading  ports  in  the  clause  defining  the 
<:onuuenoement  <m  risk  has  been  held  to  cover  the 
whole  series,  though  not  named,  and  to  make  the 
™^^h  at  each  of  the  lawful  ports  named  in  the 
""•^l^ton  of  the  voyage,  though  not  mentioned 
m  twiiA  dsaaOf.ia  well  eataciiabed,  and  I  can 


see  no  reason  why  when  the  same  words  are  made 
to  deal  simultaneously  with  freight  as  well  as 
goods  the  same  principle  of  interpretation  should 
not  be  adopted.  This  view  is  strengthened  by  the 
clause  in  the  policy  by  which  2s.  4d.  per 
cent,  is  to  be  returned  if  no  river  Parana 
or  Uruguay  risk  be  in  fact  incurred.  The 
clause  defming  the  commencement  of  risk 
appears  to  me  therefore  to  make  the  policy 
attach  to  freight  at  each  loading  port  as 
soon  as  the  goods  in  respect  of  which  the  assured 
freight  will  accrue  are  put  on  board,  and  not 
before  ;  and  the  clause  is  intelligible  enough.  It 
remains  to  be  seen  whether  such  an  interpreta- 
tion is  contradicted  by  any  other  part  of  the 
policy,  or  leads  to  results  absurd  in  themselvee, 
or  so  unreasonable  that  it  is  impossible  to  suppose 
that  the  parties  could  have  so  intended.  The 
freight  in  the  present  case  was  payable  provided 
the  vessel  arrived  at  the  port  where  the  meat  was 
to  be  discharged.  The  policy  therefore,  from  any 
point  of  view,  covered  the  loss  of  freight  whicn 
would  ensue  if  the  vessel  were  lost  by  stranding, 
burning,  collision,  &o.,  after  the  meat  was  on 
board.  But  freight  might  be  lost  in  another  way. 
By  the  agreement  between  Sansinena  and  Go.  and 
the  plaintiffs  the  freight  was  payable  on  eack 
carcase  separately,  and  until  the  whole  of  the 
intended  uiipment  was  on  board  only  so  much 
fre^ht  would  be  in  course  of  being  earned  as  was 
appucable  to  the  quantity  actually  shipped.  If  t>he 
machinery  broke  down  during  the  loading  of  the 
meat,  the  freight  woi4d  be  only  partially  earned, 
though  the  ship  came  safely  home.  It  would  be 
practically  earned,  because  so  far  as  freight  was 
concerned  it  would  not  matter  whether  the  meat 
were  spoiled  or  not,  if  the  ship  arrived,  and  the 
breaking  down  of  the  machinery,  even  though  it 
involved  the  destruction  of  the  meat,  would  cause 
no  loss  of  freight  on  the  carcases  already  shipped. 
On  those  remaining  to  be  shipped,  if  it  prevented 
their  being  shipped,  there  would  be  a  loss  of 
freight.  That  the  freight  was  not  dependent 
upon  the  efficient^  of  tioe  machinery  after  the 
homeward  voyage  began  is  obvious  from  the  terms 
of  the  policy,  and  must  have  been  known  to  the 
defendants  when  the  insurance  was  effected  It 
was  equally  obvious  that  the  plaintiffs  sought  to 
insure  against  the  breaking  down  of  machinery 
after  the  loading  b^an.  There  is,  therefore,  con- 
struing  the  poui^  as  I  have  done,  a  risk  to  be 
insured  against,  and  as  twelve  days  are  allowed 
for  loading  and  unloading,  at  least  half  that  time 
might  very  well  be  occupied  in  loading,  so  that 
there  is  a  substantial  risk  in  respect  of  breakdown 
of  machinery  undertaken  by  the  underwriters. 
It  is  argued  for  the  plaintiffs  that  it  is  so  small  a 
matter  that  the  parties  must  have  contemplated 
something  beyond  it,  viz.,  the  damage  of  loss  of 
freight  by  reason  of  a  breakdown  before  the  Bhip 
was  ready  to  receive  the  meat,  or  before  the  load- 
ing began.  I  do  not  see  that  I  have  any  materials 
for  measuring  the  value  of  the  risk,  nor  do  I  think 
it  would  be  consistent  with  sound  principles  of 
interpretation  to  enter  upon  so  vague  aa  inquiry. 
A  policy  of  insurance  can  hardly  receive  one  oon- 
straction  if  the  premium  be  10a.  per  cent.,  and 
another  if  it  be  158.  per  cent.  It  is  enough,  as  it 
seems  to  me,  if  there  is,  according  to  the  construc- 
tion adopted,  a  substantial  risk  of  loss  of  freight 
by  reason  of  breakdown  in  machiueiy  after  the 
loading  has  begun  and  the  assurance  has  there- 
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fore  attached.  The  difficulty — I  should  rather 
eay  the  impossibility — of  adopting  the  view  pre- 
sented on  behalf  of  ike  plaintiff  seems  to  me  to 
lie  in  the  fact  that  it  requires  that  the  clause 
definine  the  commencement  of  the  risk  should  be 
altogether  rejected.  So  strong  an  expedient 
shoiud  not,  as  it  seems  to  me,  be  resorted  to  unless 
it  is  reasonably  possible  to  adopt  a  construction 
by  which  every  part  o£  the  contiuct  shall  have  its 
meaning.  Perhaps  no  clause  can  be  more  impor- 
tant than  that  which  defines  the  commencement 
of  the  risk.  That  it  was  intended  to  be  more 
than  formal,  and  to  have  a  real  application,  is 
apparent  from  its  being  completed  in  writing. 
Other  blanks  in  places  not  applicable  to  the 
insurance  of  freight  are  left  unnlled.  It  points 
most  clearly  to  loading  of  some  sort,  as  pre- 
liminary to  the  attachment  of  risk.  The  conten- 
tion of  the  plaintiffs  would  expunge  it  altogether. 
I  cannot  think  this  can  be  right.  The  risk  of 
breakdown  insured  against  continues  until  final 
sailing  of  vessel.  Tms  provision,  however,  does 
liot  seem  to  me  to  affect  the  present  question.  A 
breakdown,  however  disastrous  to  the  meat 
between  the  completed  loading  and  the  final 
flailing  would  not  affect  the  right  to  freight.  And 
I  think  the  expression  merelr  meant  that,  so  long 
as  there  was  a  port  to  be  called  at  where  freight 
on  meat  could  be  earned,  the  insurance  against 
loss  of  freight  by  breakdown  of  machinery  should 
foe  in  force.  In  fact,  it  amounts  to  only  an 
«idditional  iUustration  of  the  necessity  of  reading 
"  at  Monte  Video  "  in  the  clause  defining  the  com- 
mencement of  risk  as  equivalent  to  "  at  and  from 
Monte  Video."  Sir  R.  Webster  ai^^ed  that  it 
was  abundantly  evident  that  the  underwriters 
meant  to  take  the  risk  of  what  I  may  call  pre- 
liminary breakdown.  If  I  were  at  liberty  to 
intentret  the  contract  by  the  correspondence 
which  took  place  when  the  breakdown  was 
announced  I  should  be  of  the  same  opinion.  It 
is  clear  that  the  real  objection  then  entertained 
by  the  defendants  was  that  they  thought  the 
adventure  had  not  been  properly  abandoned.  But 
it  does  not  need  authority,  though  there  is 
abundance  of  it,  to  show  that  a  contract  must  be 
construed  by  its  own  language,  ajid  not  by  any 
▼lews  taken  of  the  meaning  of  that  lang^uage  by 
the  parties.  I  have  not  forgotten  that  there  is 
strong  authority  for  the  general  proposition  that 
insurance  on  freight  attaches  when  tne  ship  is  at 
her  port  of  loading  with  cargo  ready  f  or  ner  or 
contracted  for,  and  herself  readv  to  receive  the 
cargo,  and  in  many  instances  still  earlier.  But, 
as  I  have  already  pointed  out,  these  general 
principles  seem  to  me  inapplicable  in  face  of  a 
epecino  and  inconsistent  pi-ovision  as  to  the  time 
when  risk  shall  attach,  and  I  have  further  shown 
that  the  ship  was  not,  in  fact,  ready  to  receive 
the  meat.  The  real  question  appears  to  me  to  be 
whether  the  clause  as  to  the  commencement  of 
the  risk  is  to  be  expunged  as  insensible  or  unin- 
telligible, or  whether  it  is  possible  to  give  to  it  a 
meaning  that  is  not  contradicted  by  any  other 

fart  of  the  policy.    For  the  reasons  I  have  given 
am  of  opinion  that  my  judgment  must  be  for 
the  defendants.       judgment  for  the  defendants. 

Solicitors :  for  the  plaintiffs,  Pritehard  and 
Snghfield,  for  Simpaon,  North,  Harley,  and 
Bivkett,  Liverpool ;  for  the  defendants,  Waltons, 
Johnton,  Bubb,  and  Whatton. 


June  23  and  25. 
(Before  Cave  and  Collins,  JJ.) 

Gordon  and  othebs  v.  Vestey  of  St.  Mabt 
Abbotts,  Kensington,  (a) 

Metropolis — Street  improvement  —  CompttUorg 
purchase — Power  to  iMce  part  of  buUding— 
Interim  injuncOon^S?  Geo  3,  -  c.  xxix,,  t*.  80, 
82. 

The  plaintiffs,  who  were  the  owners  of  a  public- 
house  in  the  defendants'  parish,  were  served  with 
a  notiee  by  the  defendarUs  under  tlie  provitioni 
of  57  Geo.  3,  e.  xxix.,  that  they  required  te 
purchase  from  them  the  projecting  stone  porch, 
step  and  cellar-flap  which  formed  part  of  suck 
house  and  projected  into  and  prevented  then 
from  widening  the  street  in  which  the  public- 
hotue  was  sitiiated. 

The  plaintiffs  brought  an  action  for  an  injunction 
to  restrain  the  defendants  from  proceeding  to 
take  the  parts  of  the  premises  specified,  and  con- 
tended that  the  defendants  were  bound  to  tdkt 
the  whole  of  the  premises,  and  could  not  take  a 
part  only. 

The  plaintiffs  applied  for  an  interim  injunction  to 
restrain  the  defendants  from  proceeding  to  hare 
the  value  of  the  specified  parts  of  the  house 
assessed  by  a  jury. 

Held,  that  the  court  would  not  grant  an  injunction, 
as  there  was  the  question  of  fact  to  be  decided 
upon  the  trial  of  the  action  <u  to  whether  the  tak- 
ing away  of  the  parts  required  by  the  defendants 
would  make  such  an  alteration  m  the  house  that 
the  defendants  ought  to  be  required  to  take  the 
whole  of  the  house. 

This  was  an  application  on  behalf  of  the  plaintiffs 
for  an  interim  m  j  unction  to  restrain  the  defendants 
fi-om  proceeding  under  their  two  several  notices, 
dated  respectirely  the  24th  Nov.  1891  and  the 
24th  July  1893,  to  take  the  premises  therein  men- 
tioned, and  from  issuing  their  warrant  to  the 
sheriff  of  the  county  of  London  to  summon  a 
jury  to  assess  the  value  of  part  only  of  the  said 
premises. 

The  plaintiffs  were  the  owners  of  the  premises 
known  as  the  Town  Hall  Tavern,  situate  m  High- 
street,  Kensington. 

In  1869  certain  alterations  were  made  in  the 
premises  whereby  the  north  front  on  the  ground 
floor  came  up  to  the  footway  of  the  street,  and 
was  in  the  same  line  of  frontage  as  the  north 
front  of  the  building  on  the  east  side  of  the 
premises.  A  doorway  on  the  west  side  of  the 
premises  on  the  ground  floor  gave  access  thereto 
across  a  private  plot  of  land  which  adjoined  the 
street.  The  north  frontage  from  the  first  floor 
and  upwards  was  set  back  about  five  feet  six 
inches  from  the  street. 

In  1887  the  frontage  of  the  premises  facing  the 
street  was  altered  by  removing  the  ground  floor 
windows  facing  the  street  as  far  back  as  the 
upper  north  front  wall  of  the  premises,  making 
an  entrance  doorway  on  the  north  side  of  the 
premises,  at  the  side  of  a  window  facing  the 
street,  instead  of  the  former  doorway.  This 
alteration  gave  the  premises  somewhat  the  ap- 
pearance of  having  a  portico  closed  in  by  a  w&U 
on  its  east  side,  and  having  its  pavement  raised  a 
step  above  the  footway  of  the  adjoining  street 
The  cellarage  was  approached  from  the  street  by 

..     (a I  Bevorted  by  W.  H.  HOBgFiJLL,  Esq.,  BaiTliitm<-«t-T«w. 
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iapa  on  the  pavement  of  this  oiMm-portico,  and 
the  ground  floor  arrangement  oi  the  premises  was 
remodelled. 

In  1891  the  house  on  the  east  side  of  the  pre- 
mises was  polled  down,  and  the  new  building  line 
ma  thrown  back  five  or  six  feet,  thus  giving  the 
plaintiff's  premises  the  appearance  of  having  a 
projecting  portico.  This  ^uost-portico  was  perma- 
lentlv  closed  in  by  the  wall  on  the  east  side,  and 
vu  closed  in  on  the  north  and  west  sides  whenever 
tie  pnblic-honse  was  not  open,  hj  movable  iron 
lailiogs,  six  or  seven  feet  high.  There  were  under- 
neath it  a  rolling  way  to  the  cellars  of  the  publio- 
koage,  and  also  other  cellars. 

Upon  the  28th  Oct.  1891  the  defendants  passed 
i  resolation  to  the  effect  that  it  was  desirable  for 
the  improvement  of  the  street  known  as  Kensing- 
ton High-street  that  the  footway  of  the  thorough- 
fare mmting  the  premises,  known  as  the  Town 
Hall  Tavern,  should  be  widened,  and  they  ad- 
judged that  tba  projecting  stone  porch,  step,  and 
cellar  flap  forming  part  of  the  said  building 
obstracted  and  prevented  them  from  so  widening 
the  said  street,  and  that  the  possession,  occupa- 
tion, and  purchase  of  the  said  projecting  portion 
or  portions  of  the  building  in  question,  and  the 
land  it  stood  upon,  was  necessary  for  the  carrying 
oat  of  the  said  improvement ;  and  they  directed 
that  the  necessary  notices  to  treat,  contract,  and 
agree  with  the  owners  and  occupiers  of  the  house, 
bnilding,  and  land  in  question  should  be  served 
upon  the  respective  parties,  and  all  other  stepij 
thonld  be  taken  as  provided  by  57  G«o.  3,  c.  xxix. 
to  allow  of  effect  bemg  ^ven  to  the  improvement. 

Upon  the  24th  Nov.  1891  a  notice  was  served 
upon  the  plaintiffs  by  the  defendants,  in  which  it 
was  stated  that  the  defendants  required  to  pur- 
chase the  stone  porch,  step,  and  cellar  flap  re- 
ferred to  above. 

Upon  the  14th  Dec.  1891  the  plaintiffs,  under 
protest,  sent  in  their  claim  in  respect  of  the  por- 
tions of  the  premises  required  by  the  defenduits, 
and  objected  that  the  statute  did  not  enable  the 
defendants  to  take  part  only  of  the  premises. 

Upon  the  24th  July  1893  the  defendants  served 
notice  upon  the  plaintiffs  of  their  intention  to 
caoae  a  juir  to  be  summoned  to  assess  the  amount 
to  be  paid  to  the  plaintiffs  in  respect  of  the 
portions  of  the  premises  required  by  the  defen- 
dants. 

Upon  the  22nd  Dec.  1893  the  plaintiffs  com- 
menced the  present  action  in  which  they  claimed 
an  injunction  to  restrain  the  defendants  from  pro- 
ceeding under  the  above-mentioned  notices  to  take 
the  premises  therein  mentioned,  and  from  issuing 
their  warrant  to  the  sheriff  of  the  county  of 
Lmdon  to  summon  a  jury  for  the  purpose  ex- 
pressed in  the  notice  of  the  24th  July  1893. 

57  Gieo.  3,  c.  xxix.,  enacts: 

Sect  80.  That  for  the  improvement  of  the  streets  and 
ixiblie  places  in  the  paioobial  and  other  districts  within 
Um  inriidiotioD  of  this  Act  sod  for  the  public  advantag^e, 
it  ihall  and  may  be  lawfnl  to  and  for  the  commiasioDera 
o  bnsteeg,  oi  other  persona  having  the  control  of  the 
paremsnt  ot  any  parochial  or  other  district  from  time 
to  time  and  at  all  times  hereafter,  to  altar,  widen,  tnm, 
or  extend  any  of  the  streets  or  other  public  places  within 
*"}  anch  parochial  or  other  district  (except  tnmpike 
Kisds),  and  to  lengthen  and  oontinae  or  open  the  auns 
ftcn  the  sides  or  ends  of  aaj  streets  or  pnbUc  p^aoe 
*nhm  any  parochial  or  other  district  into  any  other 
■tnet  or  poblic  place  within  soeh  or  any  other  parochial 


or  other  district,  and  to  raise,  level,  lower,  drain,  ballast, 
gravel,  or  pave  snoh  new  part  or  parts  of  any  sa<ji  streets 
or  pnUio  places  so  altered,  widened,  extended,  opened,  or 
lengthened  as  aforesaid  ;  and  that  if  any  houses,  wajls, 
buildings,  lands,  tenements,  or  hereditaments,  or  any 
part  thereof,  ahi^  be  adjudged  by  the  said  commissioners 
or  tmstees  or  other  persons  as  aforesaid  to  project  into, 
obstruct,  or  prevent  them  from  so  altering,  turning, 
widening,  extending,  lengthening,  oontinning,  or  opening 
the  said  streets  or  public  places  within  the  said  parochial 
or  other  district,  and  that  the  possession,  occupation, 
and  purchase  of  such  houses,  walls,  bnildings,  lands, 
tenement),  or  hereditaments  will  be  necessary  for  that 
purpose,  it  shall  and  may  be  lawful  to  and  for  the  aaid 
commissioners  or  trustees  or  other  persons  as  aforesaid, 
and  they  shall  have  full  power  and  authority  to  treat, 
contract,  and  agree,  or  to  employ  any  person  or  persons 
to  treat,  contract,  and  agree  with  the  several  owner  or 
owners,  occnpier  or  occupiers,  of  all  snoh  houses,  walls, 
buildings,  lands,  tenements,  and  hereditaments  of  what- 
soever nature,  tennre,  kind,  or  quality  for  the  purposes 
aforesaid,  and  to  pay  for  the  same  such  sum  and  sums 
of  money  as  shall  be  agreed  upon,  &c.,  .  .  .  and  to 
pull  down,  use,  sell,  or  dispose  of  snch  houses,  walls,  and 
buildings  and  the  materials  thereof,  and  lay  the  sites 
thereof,  and  also  such  other  lands,  tenements,  or  here- 
ditaments or  so  much  thereof  as  they  the  said  commis- 
sioners or  trustees  or  other  persons  as  aforesaid  shall 
think  proper  into  the  said  streets  or  other  public 
places,  and  all  snch  new  parts  of  snoh  stiests  or  public 
places.     .     .     . 

Sect.  81  enables  corporate  or  collegiate  bodies  and 
incapacitated  persons  to  sell  for  the  purpose  aforesaid. 

Sect.  82  provides  that  if  any  body  or  bodies  politic, 
corporate,  or  collegiate,  or  any  other  person  or  persons 
seized  or  possessed  of  or  interested  in  any  snoh  honses, 
buildings,  lands,  tenements,  or  hereditaments,  as  aiore- 
said  shall  refuse  to  treat  or  agree  or  shall  not  agree  with 
the  said  commissioners,  io.,  for  the  sale  and  convey- 
ance of  their  respective  estates  and  interests  therein, 
Ac.,  a  jnry  shall  be  snnunoned  and  shall  inquire  of  the 
value  of  snch  honses,  bnildings,  lands,  tenements,  or 
hereditaments,  and  of  the  proportionable  value  of  the 
respective  estates  and  interests  of  all  and  every  person 
and  persons  seized  or  possessed  thereof  or  interested 
therein,  or  of  or  in  any  pait  or  parts  thereof,  and  shall 
assess  and  award  the  sum  or  sums  of  money  to  be  paid 
to  such  person  or  persons,  party  or  parties  respecttvely 
for  the  purchase  of  such  houses,  bnildings,  lands,  tene- 
ments, or  hereditaments,  Ac. 

It  was  agreed  between  the  parties  that  the 
hearing  of  this  motion  should  oe  treated  as  ^e 
trial  of  the  action,  but  the  Court,  after  hearing 
the  arguments,  decided,  as  appears  from  the 
judgments,  that  it  could  not  be  so  treated. 

Willie,  Q.C.  and  Maurice  Poioell  for  the  plain- 
tiffs.— There  is  no  power  conferred  by  67  Geo.  3, 
c.  xxix.  upon  the  defendants  for  the  compulsory 
taking  of  part  only  of  a  house,  and  there  is  no 
power  for  a  jury  to  assess  the  damage  caused  by 
severance.  If  the  land  is  not  built  upon  a  part 
can  be  taken,  but  the  case  is  different  where  tnere 
is  already  a  building  upon  the  land  required: 

Gard   v.    Commiiiionen  of  Smteri  of  the  City  </ 
London,  49  L.  T.  Bep.  325  ;  28  Ch.  Div.  486. 

If  the  plaintiffs  desired  that  only  a  part  of  their 
bnilding  should  be  taken,  the  vestry  conld  not 
take  the  whole : 

Teuliere  r.  Vetiry  of  8t.  Mary  AlA>olt$,  K«n$ingUm, 
53  L.  T.  Bep.  422 ;  30  Ch.  IHv.  642. 

In  the  present  case  the  plaintiffs  sa;^  that  the 
premises  will  not  be  suitable  for  carrying  on  the 
business  of  a  pnblic-honse  if  the  Wfk.  required  bj 
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the  vestiy  ia  taken  away,  and  therefore  it  is  sab- 
mitted  that  they  are  entitled  to  an  injunction. 

ChanneU,  Q.C.  and  G.  M.  Freeman  for  the 
defendants.  —  The  defendants  have  brnid  fide 
decided  that  all  that  is  required  for  widening  the 
street  is  the  very  small  portion  of  the  building 
ihat  they  have  specified  in  their  notice  to  the 
pltuntiffs.  They  can  only  take  what  is  necessary 
for  the  improvement.  If  to  cany  out  the  improve- 
ment it  was  necessary  to  pull  down  the  greater 
part  of  the  house,  the  defendants  would  nave  to 
take  the  whole.  They  are  required  to  adjudicate 
what  portion  obstructed,  and  they  cannot  on  snch 
adjudication  take  the  whole  building  unless 
required  by  the  owner  to  do  so : 

Qard  v.   Committioners   of  Sewert  of  the  City  of 

London,  49  L.  T.  Bep.  325 ;  28  Ch.  Div.  486  ; 
Thomas  T.   Daw,  15  L.  T.  Eep.   200 ;  L.  Eep.  2 
Ch.  1. 
The  defendants  have  not  exceeded  their  powers  in 
this  case,  and  the  injunction  should  therefore  be 
refused. 

Willis,  Q.C.  in  reply. 

Gate,  J. — In  this  case  the  plaintdffs  in  the 
action  move  for  an  injunction  to  restrain  the 
defendants  from  continuing  the  proceedings  they 
have  taken  to  assess  the  compensation  to  be 
awarded  to  the  plaintiffs  in  respect  of  a  portion  of 
a  house  called  the  Town  Hall  Tavern.  The  first 
ground  relied  upon  by  the  plaintiffs  is  that,  inas- 
much as,  admittedly,  the  portion  sought  to  be 
taken  would  involve  the  removal  of  a  portion  of 
the  house,  and  as  that  would  involve  the  alteration 
of  the  premises  and  diminish  the  value  of  the 
tavern  there  is  no  power  to  take  the  portion 
which  the  defendants  propose  to  take,  and  that, 
therefore,  this  injunction  ought  to  go.  In  my 
judgment  those  facets  are  not  sufficient  to  warrant 
ns  in  issuing  this  injunction.  The  question 
whether  under  this  statute  a  portion  of  a  house 
can  be  taken  has  never  been  authoritatively 
settled,  but  there  have  been  divera  decisions  with 
reference  to  taking  a  portion  cf  land  upon  which 
questions  have  arisen  touching  the  extent  of  the 
compulsory  powers  given  by  the  Act,  and  there 
have  bem  opinions  expressed  which,  even  suppos- 
ing they  are  to  be  treated  as  dicta,  and  as  not 
binding  upon  us,  are  nevertheless  entitled  to  most 
respectful  consideration  at  our  hands.  It  has 
been  settled  that  a  portion  of  an  estate  maybe 
taken.  That,  however,  does  not  decide  the  ques- 
tion which  we  are  dealing  with  here,  because  the 
words  used  in  the  section  are  "houses,  walls, 
buUdings,  lands,  tenements,  and  hereditaments." 
If  a  portion  of  an  estate  is  taken,  laud  is  taken. 
Land  is  itself  a  thing  which  in  point  of  fact 
admits  of  division,  and  when  so  much  of  the  land 
is  taken  as  really  is  necessary  for  the  purpose  of 
the  improvement  it  seems  to  me  that  land  is  taken 
within  the  meaning  of  the  statute,  and,  according 
to  the  express  decision  of  the  Gonrt  of  Appeal,  a 
portion  of  a  piece  of  land  may  be  taken.  But 
when  we  come  to  deal  with  a  house  somewhat  diffe- 
rent considerations  arise.  A  house  is  not  a  thing 
which  can  be  divided  in  the  way  that  a  piece  at 
land  can  be.  If  you  take,  for  instance,  a  building 
which  is  occupied  as  a  tavern,  and  you  take 
exactly  one-half  of  it  as  nearly  as  yon  can  divide 
the  areas,  you  do  not  take  a  tavern  and  leave 
a  tavern,  but  you  take  part  of  a  whole  thing,  and 
you  leave  the  other  part  of  that  whole  thing  for 


the  previous  owner.  So  far  as  I  can  see  the  Act 
does  not  contemplate  that  that  shall  be  done ;  it 
does  not  contemplate  that  part  of  a  hoase  shall  be 
taken,  leaving  to  the  owner  something  which  is 
not  a  house,  which  cannot  be  used  for  the  purpose 
for  which  the  house  was  used  before,  and  wnidi 
involves  an  alteration  which  will  leave  something 
essentially  different  in  its  character  and  condition 
to  the  house  in  its  original  state.  If  tha^iwere  the 
case  which  was  made  out  here  I  should  be  clearly 
of  opinion  that  the  Act  does  not  enable  a  portion  <a 
the  house  in  that  sense  to  be  taken,  and  that  iho 
vestry  most  consequently  take  the  whole  of  the 
house.  But  suppose  a  house  had  a  garden  of  Idiiity 
or  forty  feet  in  front  of  it,  I  shomd  say  that  tte 
vestry  could  take  a  few  feet  of  the  gai-den  for  tiie 
purpose  of  widening  the  footway  withoat  taking 
the  remainder.  That  would  be  within  their  powets 
under  the  statute.  To  approach  somewhat  nearer 
the  present  case,  supposing  there  was  in  front  of 
the  house  a  projecting  erection  used  aolely  for 
the  purposes  of  ornament,  the  taking  away  of 
which  would  involve  an  alteration  in  the  appear- 
ance of  the  building  and  diminish  the  valne  oi  the 
house,  if  the  effect  of  removing  such  erection 
would  be  to  leave  the  house  substantially  as  it 
was  before,  so  that  for  all  purposes  of  convenient 
occupation  it  would  be  preiciscuy  the  same  house, 
I  should  be  of  opinion  that  that  would  be  a  thine 
which  could  be  done  under  the  powers  conferred 
by  the  Act.  The  present  case  is  one  which  seems 
to  fall  between  the  cases  I  have  up  to  the  present 
time  dealt  with.  Some  alteration,  not  merely 
external  but  internal,  will  be  required;  a  new 
approach  to  the  cellar  will  have  to  be  made,  and 
the  size  of  the  cellar  will  be  somewhat  reduced 
Is  that  a  taking  away  of  a  part  of  a  house  P  Inone 
sense  no  doubt  it  is,  because  some  portion  of  the 
external  front  of  the  house  and  some  portion  of  the 
cellar  is  to  be  taken  away.  But  is  tnat  a  taking 
of  a  portion  of  the  house  which  would  be  warranted 
by  the  terms  of  the  Act  ?  .  I  am  unable  to  decide 
that  question  at  present.  It  seems  that  it  is  not 
enough  to  say  that  any  interference  with  a  house 
which  will  have  the  effect  of  requiring  alterations 
to  be  made,  and  will  in  fact  diminish  its  value  to 
some,  however  small,  an  extent,  is  sufficient  to 
make  it  necessary  that  the  vestry  should  take  the 
whole  house  or  forego  the  proposed  improvement. 
If  the  effect  of  what  the  vestry  propose  to  do  will 
be  to  alter  the  character  and  condition  of  the 
house  so  that  it  can  no  longer  be  occupied  as  the 
kind  of  structure  it  was  b^ore,  then,  it  seems  to 
me,  that  involves  something  which  the  law  does 
not  enable  them  to  compel  i£e  owner  of  the  house 
to  accede  to.  If,  for  instance,  the  tenancy  of  the 
house  could  not  be  carried  on  as  it  was  bdore,  or 
if  so  much  will  be  taken  as  to  make  it  necessaiy 
to  make  alterations  in  the  structural  condition  at 
the  rest  of  the  house  so  as  to  adapt  it  to  a  new 
purpose  and  to  a  different  kind  of  business,  or  a 
busmess  of  a  much  more  limited  nature  than  that 
which  is  at  present  carried  on  there,  so  that  it 
would  be  difficult  to  assess  the  effect  of  what  'was 
done  by  any  compensation  to  be  awarded,  then  I 
should  say  that  that  would  not  be  within  the 
powers  of  the  vestrr  to  force  upon  the  owner. 
But  if  the  effect  of  the  alteration  to  be  made  will 
be  that  the  business  can  be  carried  on  as  before, 
and  the  diminution  of  the  size  of  the  oelhbT 
will  not  be  such  as  to  interfere  substantially  and 
sensibly  with  the  couvenienoe^of  the  ocoupieni 
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and  with  its  use  as  it  is  used  at  present,  then  I 
ghoold  say  that  that  is  a  case  in  which  the  yestrj 
would  have  power  to  take  the  portion  of  the 
honae  which  thej  are  seeking  to  take.  That, 
howerer,  is  a  question  of  fact  upon  which  both 
parties  hare  a  right  to  be  heard  at  the  trial  of  the 
wiion,  and  we  cannot  decide  it  here.  It  is  im- 
poamhle  therefore  for  na  to  grant  an  injunction 
here  as  disposing  of  the  action,  which  is  what  the 
nitieg  came  b^ore  us  in  the  hope  that  we  might 
u  mabled  to  do.  I  think  also  that  there  are  no 
gnonds  laid  before  us  for  granting  an  interim 
injnaetion.  The  vestry  will  proceed  of  course  at 
their  peril.  If  it  turns  out  that  they  are  taking 
a  anbetantial  portion  of  this  house,  which  will 
alter  its  character  and  condition  so  that  the  use 
to  which  it  has  been  put  hitherto  can  no  longer 
be  continued,  then,  if  we  are  right  in  our  law,  the 
proceedings  of  the  vestij  in  summoning  a  jury 
and  assessing  compensation  will  go  for  nothing. 
Ti,  on  the  other  hand,  what  the  vestiy  contend 
iar  is  established,  that  these  alterations  are  of  a 
eompairatiyely  trivial  nature  and  the  business 
can  stiU  be  carried  on  in  the  same  building 
vith  substajitiaUy  the  same  result  and  the  same 
canTenienoe  as  before  then  they  will  be  right,  and 
the  proceedings  to  have  the  compensation  assessed 
will  have  been  properly  taken.  It  seems  to  me, 
therefore,  that  we  ought  not  to  grant  this  injxuic- 
tion,  and  consequently  that  the  motion  shot^d  be 


CoLLisis,  J. — I  am  of  the   same  opinion.    I 
flunk  that  considering  the  words  of  sect.  80  of 
tiieAct  andthe  decisions  thereon,  it  is  too  late  to 
tfgoe  now  that  the  powers  of  the  public  autho* 
ri^are  limited  to  taJung  the  whole  of  either  land 
or  houses  where  such  authority  has  come  to  the 
conclusion  that   something  less  than  the  whole 
olnbxicts  the  improvement.    Some  argument  has 
been  addressed  to  us  based  upon  the  fact  that 
net.  S2  deals  with  compulsory  purchase,  and  that 
in  that  section  there  are  no  words  {Minting  to  the 
dealing  with  anything  less  than  the  whole  of  the 
mbject-matter    whether    it    be   land  or    houses 
which  are  required  for  the  purposes  of  the  un- 
provement.    But  I  think  that  sect.  80  really  lies 
at  t^e  root  of  the   whole  question.     The  courts 
have  decided  that  the  first  part  of  that  section,  in 
which  the  words  are  "  any  houses,  walls,  buildings, 
lands,  tenements,  and  hereditaments,  or  any  part 
thereof,"  contemplates  that  the  adjudication  to  be 
made  by  the  commissioners  both  as  to  the  fact  of 
ohstradion  and  as  to  the  necessity  of  purchase  shall 
be  limited  to  a  part,  and  they  arrive  at  that  by  say- 
injg  that  the  subsequent  part  of  the  section  deals 
with  such  houses,  walls,  buildings,  lands,  tene- 
ments, or   hereditaments,  which  therefore  they 
mnstme  as  embracing  not  only  the  whole  but 
put  of  the  house  or  land  which  has  been  dealt 
with  in  the  earlier  part.  Rightly  or  wrongly,  that 
lathe  construction  which  has  becm  put  upon  sect.  80 
in  aererol  decisions.     Then  sect.  81  deals  with 
pawns  incapacitated  to  treat,  but  still  with  the 
•»»»  subject-matter.    Then  sect.  82,  which  is  the 
^l^^^dsory  section,  deals  with  persons  unable  or 
™™ling  to   treat,  and  refers  simply  to   such 
houses,  buildings,  lands,  tenements,  or  heredita- 
ments; thus   carrying    on  the  initial  definition 
•wrngh  Uie  three  sections.    The  80th  section  is 
™e  fonndaliou  of  the  whole  code,  and  the  courts 
we  come  to  the  conclusion  that  the  words  "  any 
pert  thereof"  in  the  beg^inning  of  the  section  are 


by  implication  carried  on  into  the  words  "  such 
houses,  lands,  &c.,  in  the  other  parts  of  the 
sections.  It  seems  to  me  to  follow  that  there  is 
power  for  the  vestry  to  confirm  a  resolution,  if 
they  do  it  bond  fide,  not  only  that  a  part  of  land 
but  that  a  part  of  a  house  obstructs  and  will  be 
necessary  for  the  purpose  of  the  improvement. 
I  think  that  that  was  not  only  a  dictum,  but  that 
the  court  arrived  at  that  decision  in  Thomas  y. 
Daw  (15  L.  T.  Rep.  200;  L.  Rep.  2  Ch.  1),  which 
was  a  decision  of  Lord  Chelmsford  confirming 
Kindersley,  V.O.  (14  L.  T.  Rep.  123).  and  in  Gard 
y.  Commitgionera  of  Sewers  of  the  City  of  London 
(49  L.  T.  Rep.  325  ;  28  Ch.  Div.  486),  which  was  a 
decision  of  the  Court  of  Appeal.  I  think  that  the 
courts  arrived  at  their  decisions  in  those  cases 
by  saying  that  where  the  authority  had  bond  fide 
aajnmcated  that  something  else  than  the  whole 
obstructed  then  they  were  in  a  position  to  pui 
their  compulsory  powers  into  operation.  I  thmk 
that  proposition  is  one  of  the  essential  steps 
which  was  arrived  at  in  those  cases,  and  therefore 
I  regard  that  view  not  merely  as  a  dictum  but  as 
the  actual  decision.  I  think,  as  has  been  pointed 
out,  that  there  must  be  a  distinction  in  point  of 
fact  between  land  and  houses.  Land  is  in  its 
nature  capable  of  being  divided;  a  house  is 
prima  facie  a  unit,  incapable  of  being  divided. 
But  there  are  cases  in  respect  of  houses  where  it 
would  be  impossible  to  say  that  a  certain  portion 
of  a  house  might  not  be  cut  off  without  destroying 
the  identity  of  the  house  itself,  and  if  any  par- 
ticnlar  part  of  a  house  can  be  pointed  out,  and 
which  uie  authority  bond  fide  find  is  the  only 
part  that  obstructs,  and  that  part  is  separable 
from  the  houses  so  that  it  can  be  removed  without 
destroying  the  house  as  a  house  I  should  say 
then  there  is  nothing  to  prevent  the  company 
compulsorily  acquiring  that  part  only.  If,  on  the 
other  hand,  the  tihing,  as  to  which  they  form  their 
judgment  that  it  obstructs,  and  that  it  is  neces- 
sary to  remove  it,  is  so  indissolubly  linked  with 
the  whole  that  it  cannot  be  removed  without,  in 
the  opinion  of  a  jury,  practically  destroying  the 
identity  of  the  house  as  a  house,  then  it  would 
seem  to  me  that  they  really  cannot  say  that 
part  thereof  only  obstructs,  or  that  part  thereof 
only  is  necessary  for  the  purpose  of  the  improve- 
ment, and  that  under  those  circumstances  they 
could  not  stop  short  of  taking  anything  less  than 
the  whole.  That  leaves  the  question  of  fact  ulti- 
mately to  be  decided,  but  for  the  purpose  of  our 
decision  to-day  it  is  enough  to  defeat  the  plain- 
tiffs right  to  the  injunction  that  he  has  failed  on 
the  only  jwint  on  which  he  asked  for  it  in  the 
first  instance,  and  as  to  the  question  of  fact  no  evi- 
dence of  fact  has  been  given  showing  that  the 
balance  of  convenience  is  in  favour  of  holding 
the  hands  of  the  parties  until  that  question  (X 


fact  is  decided. 


Motion  diamiased. 


Solicitors  for  the  plaintiffs.  Peacock  and 
Ooddard. 

Solicitors  for  the  defendants,  Pontifex,  Sewitt, 
and  Pitt. 
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Monday,  July  16. 
(Before  Wills  and  Kennedy,  JJ.) 
East  London  Watbeworks  Company  (apps.) 

V.  Chables  (reap.),  (a) 
Water-rate  —  Nonpayment  —  Summons  — Limita- 
tion of  time — JerviB"  Act  (11  &  12   Vict.  c.  4S), 
St.  1,   11— Watenoork»    Clauses    Act   1847   (10 
Viet.  c.  17),  St.  74,  85 — Railways  Clauses  Con- 
solidation Act  1845  (8  Vict.  e.  20),  s.  140. 
It  is  promded  by  Jervis'  Act  (11  *  12  Viet.  c.  43) 
that  in  aU  caaes  where  no  tim^  is  already  or 
shaU  hereafter  be  specially  limited  for  making  a 
complaint,  upon  which  justices  have  authoniy 
to  make  an  vrder  for  the  payment  of  money  suen 
complaint   shall  be  made   vrithin  sits  calendar 
months  from  the  time  when  the  matter  of  such 
complaint  arose. 
Held,  that  the  above  provision  applied  to  a  com- 
plaint mMde  against    the    respondent  for    the 
nonpaym,ent    of   water    rates    more    than    six 
months    after    the   same    had   been    due    and 
demanded. 
This  was  a  case  stated  by  one  of  the  metro- 
politan police  magistrates   for   the  purpose  of 
obtaining  the  opinion  of  the  court  on  questions  of 
law  which  arose  before  him  as  hereinafter  stated. 
On  the  hearing  of  a  certain  summons  wherein 
the  appellaats  daimed  from  the  respondent  tJie 
sum  of  62.  12*.  for    water  rates  chargeable  in 
respect  of  certain  houses  situate  at  Gubitt  Town, 
in  the  parish  of  All  Saints,  Poplar,  within  the 
metropolitan    police    district,     the    magistrate 
decideid  that,  as  the  rmm  so  claimed  for  the  water 
rates  had  accrued  due  more  than    six   months 
before  the  date  of  the  summons,  his  jurisdiction 
was  therefore  ousted  by  sect.  11  of  Jerris'  Act. 
On  the  application  of  the  appellants  the  magis- 
trate stated  and  signed  the  following  case. 

1.  The  respondent  was  summoned  to  answer 
the  appellants'  claim  for  the  sum  of  62.  128. 
alleged  to  be  due  for  water  rates  chargeable  in 
respect  of  certain  houses  known  as  Kos.  1  to  8 
(inclusive),  Totness-terrace  and  Nos.  1  to  4, 
Totness-cottages,  all  situate  at  Gubitt  Town,  in 
the  parish  of  All  Saints,  Poplar,  within  the 
metropolitan  police  district  aforesaid. 

2.  The  annual  value  of  each  of  the  said  houses 
did  not  exceed  202.,  and  during  the  time,  in  respect 
of  which  the  appellants  made  the  said  claim,  the 
said  houses  were  supplied  with  water  by  the 
appellant  company. 

3.  The  respondent,  during  the  period  in  respect 
of  which  the  appellants'  claim  was  made,  received 
the  rents  of  the  said  houses,  either  on  his  own 
account  or  as  agent  or  receiver  for  some  person 
interested  therein,  and  was  liable  to  the  payment 
of  any  water  rates  that  might  be  chargeable  in 
respect  of  the  said  houses. 

It  was  admitted  that  the  62.  12«.  so  claimed  by 
the  appellants  had  become  due,  and  had  been  de- 
manded more  than  six  months  before  the  18th 
Jan.  1894,  when  the  summons  was  issued  and 
objection  was  thereupon  made  by  the  respondent 
(with  other  objections)  that  the  jurisdiction  of 
the  magistrate  was  ousted  by  sect.  11  of  Jervis' 
Act.  It  was  contended  bv  the  appellants  that 
that  section  did  not  apply  to  proceedings  in 
respect  of  water  rates. 

4.  The  magistrate  was  of  opinion  that  the 
respondent's  contention  was  right,  and  he  there- 

(a)  BepoTted  bf  W.  H.  HOBsrALL,  Eiq.,  Bwrigter-at-Ltv. 


fore  made  an  order  dismissing  the  appeUants' 
claim,  as  being  for  water  rates  due  and  demaaded 
more  than  six  months  before  the  complaint  iras 
made. 

The  question  for  the  opinion  of  the  court  was, 
whether  this  decision  was  correct  in  law. 

Jervis'  Act  (11  &  12  Vict.  c.  43)  enacts : 
Sect.  1.  In  all  oosaa  whara  a  oomplamt  shall  be  msit 
to  any  such  jnstioe  or  jnstioes  npon  which  he  or  thejr 
have  or  shall  have  authority  by  law  to  make  any  order 
for  the  payment  of  money  or  otherwise,  then  and  in 
every  such  case  it  shall  be  lawful  for  snoh  jniiin 
or  justioes  of  the  peace  to  issue  his  or  their  Sim- 
mons.   .    .    . 

Sect.  11.  In  all  oases  where  no  time  is  already  or 
shall  hereafter  be  specially  limited  for  making  any  raik 
complunt,  or  layings  any  such  information  in  the  Act  at 
Acts  of  Parliament  relatlDg  to  eaoh  partioular  cue, 
snoh  complaint  shall  be  made,  and  such  informstiin 
shall  be  laid  within  six  calendar  months  from  the  tine 
when  the  matter  of  such  complaint  or  information  respec- 
tively arose. 

The  Summary  Jurisdiction  Act  1879  (42  £43 
Vict.  c.  49)  provides  by  sect.  6  that  a  sum  of 
money  recoverable  on  complaint  to  a  court  of 
summary  jurisdiction  shall  be  deemed  to  be  a 
civil  debt  and  shall  be  recoverable  as  such. 

The  East  London  Waterworks  Act  1853  (16  4 17 
Vict.  c.  166)  incorporates  therewith  the  Lands 
Clauses  Consolidation  Act  1845  and  the  Water- 
works Glauses  Act  1847,  and  provides  by  sect.  81 
that  the  i>erson  receiving  the  rents  of  any  honsea 
not  exceeding  the  anniml  value  of  202.  shaU  be 
deemed  to  be  the  owner  thereof,  and  as  such  liable 
for  the  payment  of  the  water  rates. 

The  Waterworks  Glauses  Act  1847  (10  Vict  c. 
17)  enacts  by  sect.  74  that  the  undertakers  may 
recover  the  amount  due  in  respect  of  water  rates 
if  less  than  202.  in  the  same  manner  as  any  dama^ 
for  the  recovery  of  which  no  special  prorision  is 
made  by  this  or  the  special  Act ;  and  by  sect  85 
"  the  clauses  of  the  Kail  ways  Glauses  Consolida- 
tion Act  1845  with  respect  to  the  recovery  of 
damages  not  specially  provided  for,  and  of 
penalties,  and  to  the  determination  of  any  other 
matter  referred  to  justices  shall  be  incorporated 
with  this  and  the  specif  Act." 

The  Railway  Glauses  Consolidation  Act  1845 
(8  Vict.  c.  20)  enacte 

Seat.  140.  And  with  regard  to  the  recovery  of  damigo 
not  specially  provided  for  sad  of  penalties  and  to  the 
determination  of  any  other  matter  referred  to  jostioei, 
be  it  enacted  as  follows : 

,  In  all  caaes  where  any  damages,  oostg,  or  expenses  m 
by  this  or  the  special  act  or  any  Act  incorporated  tbcR- 
with  directed  to  be  paid,  and  the  method  of  aaoertaiiiiiig 
the  amount  or  enforcing  the  payment  thereof  is  not  pro- 
vided for  such  amount  in  case  of  dispute  shall  be  aaoer- 
toined  and  determined  by  two  justioeB,  and  if  the  unomt 
so  aaoertoiued  be  not  paid  by  the  company  or  other  pwtr 
liable  to  pay  the  same  within  seven  days  after  tiw 
demand,  the  amount  may  be  recovered  by  distresa  of  the 
goods  of  the  company  or  other  party  liable  as  aforenid, 
and  the  justioes  by  whom  the  same  shall  hara  beB 
ordered  to  be  paid  or  either  of  them  or  any  other  jnatice 
on  application  shall  issue  their  or  his  warrant  accoid- 
ingly. 

Bray  for  the  appellants. — ^The  question  Tusei 
by  this  case  is,  whether  proceedings  can  ^ 
taken  before  a  court  of  summaiy  jurwdiction  to 
recover  water  rates  after  six  months  have  expire* 
since  the  rates  became  due.     The  magistates 
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lield  that  sach  proceedings  could  not  be  taken, 
add  it  is  sabmittod  that  his  decision  was  wrong. 
The  appellants  could  recover  the  amount  in  the 
Coontj  Court,  but  the  expenses  would  be  far 
meiac.  The  magistrate  could  not  make  an  order 
tor  the  immediate  payment  of  the  amount  claimed 
and  therefore  the  proceedings  do  not  fall  within 
the  proTisions  of  Jerris'  Act.  That  proTision 
does  not  tqaply  to  offences  of  continuance : 
Mayer  r.  Harding,  17  L.  T.  Kep.  140. 

Tmvera  Humphreys  {Bodkin  with  him)  for  the 
reqiondent. — Tne    rates    are    recoverable    sum- 
maiilj,  on  complaint  before  justices  who  make  an 
order  what  sum  is    to  be  paid,  and  no  farther 
application  is  necessary.     If  the  magistrate  had 
only  jurisdiction  to  assess  the  amount  to  be  paid, 
the  provision  in  Jervis'  Act  would  not  apply : 
Seg.  T.  Edv:ard»,  51  L.  T.   Sep.  588  ;    13  Q.  B.  Dir. 
586. 
[Wills,  J. — There  is  no  difficulty  about  this  being 
a  complaint,  but  you  have  to  satisfy  ua  that  the 
order  of  the  magistrate  is  an  order  for  the  pay- 
ment of  money.]     The  order  of  the  magistrate 
states  the  amount  to  be  paid,  which  is  equiva- 
lent to  ordering  it  to  be  paid,  because,  without 
any  fmi^her  order    the  appellants  could  levy  a 
distress  for  the  amount. 

Bray  in  reply. — The  provisions  contained  in 
sect  140  of  the  Railways  Clauses  Consolidation 
Act  1845,  are  very  similar  to  those  in  sect.  24  of 
tbe  Lands  Clauses  Act  1845,  and  it  has  been  held 
Qiat  Jervis'  Act  does  not  apply  to  an  order  made 
<mder  the  latter  Act : 

Beg.  V.  Sdvmrdt  {ubi  sup.). 

Wills,  J. — This  is  a  case  of  some  difficulty, 
and  the  difficulty  arises  from  the  mannei'  in  which 
these  various  sections  have  been  drafted.  I  have 
very  little  doubt,  however,  that  Jervis'  Act  does 
apply,  and  that  the  contention  put  forward  on 
behalf  of  the  respondent  is  right.  The  first  pro- 
Tidon  that  we  have  to  deal  with  is  contained  in 
tect.  74  of  the  Waterworks  Clauses  Act  1847 
(10  Vict.  c.  17),  which  enacts  that  if  any  person 
who  is  liable  to  do  so  neglects  to  pay  the  water 
rate,  the  undertakers  may  cut  ofE  the  supply  of 
water  from  his  premises,  and  may  recover  the  rate 
dne  from  such  person  if  less  than  201.  in  the  same 
manner  as  any  damages  for  the  recovery  of  which 
no  special  provision  is  made  by  this  or  the  special 
Act.  And  sect.  85  of  the  same  Act  provides  that 
the  clauses  of  the  Railways  Clauses  Consolidation 
Act  1845  with  respect  to  the  recovery  of  damages 
not  specially  provided  for  and  of  penalties,  and  to 
the  determination  of  any  other  matter  referred  to 
justices,  shall  be  incorporated  with  this  and  the 
special  Act.  It  seems  to  me,  therefore,  that 
sect.  140  of  the  Railways  Clauses  Consolidation 
Act  1845  (8  Vict.  c.  20)  must  apply,  unless  there 
is  some  overwhelming  reason  to  the  contrary,  as 
vaa  the  case  in  Beg.  v.  Edwards  (51  L.  T.  Rep. 
586 ;  13  Q.  B.  Div.  586).  Now,  that  section  pro- 
vide that  where  damages,  costs,  or  expenses  are 
Erected  to  be  paid,  and  the  method  of  ascertaining 
tiie  amount  or  enforcing  the  payment  thereof  is  not 
pnmded  for,  such  amount  in  case  of  dispute  shall 
be  ascertained  and  determined  by  two  justices, 
and  if  the  amount  so  ascertained  be  not  paid 
wiUun  seven  days  the  amount  may  be  recovered  by 
distress,  and  the  justices  shall  issue  their  warrant 
accordingly.    It  seems  to  me  that  that  section 


does  apply  in  terms,  and  it  becomes  necessary  to 
consider  what  is  meant  by  it.  The  first  part  of 
the  section  does  not  say  that  the  decision  of  the 
justices  assessing  tbe  sum  to  be  paid  is  an  order 
for  the  payment  of  money,  but  the  latter  part  of 
the  section  could  not  be  satisfied  unless  the  deci- 
sion of  the  justices  amounted  in  effect  to  such  an 
order.  And  I  think  that  it  meant  that  the  deter- 
mination of  the  justices  is  to  amount  to  an  order 
to  pay.  Two  questions  then  arise:  first,  is  this  a 
complaint  P  and,  secondly,  is  it  a  complaint 
followed  by  an  order  for  the  payment  of  money  P 
If  it  is  not,  then  the  provision  in  Jer^-is'  Act  is 
not  satisfied,  and  does  not  apply.  Now,  sect.  6  of 
the  Snmniary  Jurisdiction  Act  1879  (42  &  43  Vict, 
c.  49)  provides  that  where  a  sum  of  money  claimed 
to  be  due  is  recoverable  on  complaint  to  a  court  of 
summary  jurisdiction  such  sum  shall  be  deemed 
to  be  a  civil  debt,  and  sect.  35  of  the  same  Act 

Provides  that  the  order  shall  not  be  enforced  in 
efanlt  of  distress  by  imprisonment.  That  Act 
therefore  removed  the  difficulty  which  might  be 
felt  of  the  possibility  of  infiioiing  imprisonment 
for  default,  and  there  is  no  practical  inconvenience 
in  holding  that  this  was  an  order  for  the  payment 
of  money,  and  so  falls  within  Jervis'  Act.  If  the 
amount  of  the  water  rates  is  small  th.e  appellants 
can  go  before  tbe  justices  and  apply  for  an  order, 
which  is  a  very  cheap  form  of  proceeding ;  on  the 
other  hand,  if  the  amount  is  large  they  have  their 
remedy  in  the  County  Court.  It  appears  to  me 
that  the  decision  of  the  magistrate  was  right,  and 
this  appeal  must  therefore  bis  dismissed. 

Kennedy,  J. — I  agree,  and  have  nothing  to 

Appeal  dismissed. 

Solicitors  for    the    appellants,   George  KebheU 
and  Miller. 
Solicitors  for  the  respondents.  Saw  and  Son. 


Monday,  July  16. 
(Before  Wills  and  Kennedy,  JJ.) 

London    County    Council   (apps.)   v.    Hum- 
FHBEYs  Limited,  (a) 

Metropolis — Metropolis  Management  and  Building 
Acts  (Amendment)  Act  1882  (45  Vict.  e.  14), 
8.  13—"  Wooden  strueture  of  a  movable  or  tem- 
porary eharaeter  " — Bungalow — Erected  for  exhi- 
oitiom. 

The  respondents  erected  a  bungaHoio  upon  a  piece 
of  ground  adjoining  their  factory.  The  bun- 
galow, which  was  made  partly  of  wood  and  partly 
of  corrugated  iron,  was  erected  as  an  odver- 
tisement  and  specimen  building  to  be  seen  by 
intending  purchasers,  and  not /or  use  upon  tM 
spot  where  it  was  then  set  up. 

Held,  that  the  bungalow  was  not  a  wooden  strue- 
ture of  a  movable  or  temporary  eharaeter  within 
the  meaning  of  45  Vict.  c.  14,  s.  13,  so  as  to 
require  a  licence  from  the  county  council. 

This  was  a  case  stated  by  one  of  the  magistrates 
of  the  police-courts  of  the  metropolis  for  the  pur- 
pose of  obtaining  the  opinion  of  this  coui't  upon  a 
question  of  law  which  arose  before  him. 

On  the  22nd  Feb.  1894  complaint  was  made 
before  the  said  magistrate  by  Thomas  Chilvers 
on  behalf  of  the  appellants,  tor  that  the  respon- 

(a)  Beported  by  W.  H.  HOBSFALL,  Eiq.,  Burlif  r  at-Law. 
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dents,  on  tbe  17tli  Oct.  1893  and  on  the  days 
between  the  said  17th  Oct.  1893  and  the  22nd  Feb. 
1894,  at  the  west  side  of  Hill-street,  £nighte- 
bridge  (adjoining  Homphrers'  factory),  in  tbe 
parish  of  St.  Margaret  s,  Westminster,  in  the 
county  of  London,  and  within  the  metropolitan 
police  district,  did  unlawfully  continue  erected 
and  set  up  a  wooden  structure  of  a  movable  and 
temporary  character  (called  a  bungalow)  without 
a  licence  in  writing  first  had  and  obtained  from 
the  London  County  Council  as  successors  in  law 
to  the  Metropolitan  Board  of  Works,  contrary  to 
sect  13  of  45  Vict.  o.  14  and  51  &  52  Vict.  o.  41. 

At  the  hearing  of  the  said  complaint  on  the 
8th  March  1894  the  following  facts  were  proved : 

The  respondents  are  manufacturers  of  and 
dealers  in  buildings  constructed  of  wood  and 
cormeated  iron,  and  carry  on  their  business  at 
raemises  situate  in  Hill-street,  Knightsbridge. 
The  said  premises  include  a  piece  of  land  about 
eighty  feet  long  and  forty  feet  wide,  situate  at  the 
comer  of  Hill-street  and  Knightsbridge,  from 
where,  for  two  years  last  past,  numerous  cottages, 
bungalows,  staoles,  &c.,  constructed  as  stated, 
have  been  shown  and  sold  to  customers. 

In  or  about  the  month  of  Oct.  1893  the  respon- 
dents erected  or  set  up  on  part  of  the  said  piece 
of  land  the  bungalow  nereinafter  described.  The 
said  bungalow  continned  so  erected  or  set  up 
tmtil  the  22nd  Feb.  1894,  when  it  was  sold  to  a 
purchaser,  and  was  taken  away  for  the  puipoae  of 
being  re-erected  in  Hertfordshire. 

The  said  bungalow  was  31  feet  long  and  from 
224»  28  feet  wide,  the  height  to  the  eaves  being 
9  feet,  and  to  the  ridge  of  the  roof  17  feet.  The 
floor  of  the  bungalow  was  of  wood,  the  sides  and 
ends  consisted  of  wooden  uprights  and  cross 
pieces,  lined  on  the  inside  with  match  boarding, 
and  covered  on  the  outside  partly  with  corrogated 
iron  and  partlv  with  wood.  The  roof  was  formed 
of  wooden  rafters  and  principals  covered  exter- 
nally with  corrugated  iron.  The  interior  was 
divided  into  four  rooms  by  means  of  wooden 
partitions.  The  said  bungalow  merely  rested  on 
the  ground,  and  had  no  foundation,  and  it  had  no 
chimney  or  flue. 

The  bungalow  was  so  erected  and  set  up  by  the 
respondents  for  sale  and  to  attract  purchasers, 
and  as  an  advertisement,  but  more  particularly 
as  a  specimen  building  to  be  seen  by  intending 
customers.  From  the  time  of  its  erection  it  had 
npon  it  a  board  notifying  that  it  was  for  sale, 
and  it  was  in  fact  intended  for  sale. 

The  respondents  did  not  at  any  time  apply  to 
the  appelleuits  for  a  licence  for  the  erection  or 
setting  up  of  the  said  bungalow,  and  had  at.no 
time  any  such  licence. 

The  appellants  contended  that  the  said  bungalow 
being  in  fact  a  wooden  structure  or  erection  of  a 
movable  or  temporary  character,  came  within 
the  section,  and  that  being  such  as  it  was,  the 
purpose  for  which  it  was  erected  was  wholly 
m  material. 

The  respondents  contended  that  they  had 
merely  exhibited  on  their  own  premises  an  article 
which  they  had  for  sale  just  as  a  coachbuilder 
exhibits  the  vehicles  which  he  makes  and  sells, 
and  that  the  section  did  not  apply  to  such  a  case. 

The  magistrate  found  that  the  said  bungalow 
was  a  wooden  structure  or  erection  partly  covered 
with  corrugated  iron,  but  it  was  a  structure  or 
erection  of  a  movable   or  temporary  character 


placed  there  merely  for  the  purpose  of  sale,  and 
as  a  specimen  of  the  wares  sold  by  the  respon- 
dents, and  that  the  respondents  had  erected  and 
set  it  up  as  hereinbefore  stated ;  but  he  was  of 
opinion,  as  a  matter  of  law,  that,  inasmuch  as  it 
was  merely  exhibited  by  the  respondents  as  wares 
which  they  had  for  sale,  npon  tne  true  constrac- 
tion  of  sect.  13  of  45  Vict.  c.  14  the  respondents 
had  committed  no  offence  against  the  section, 
and  he  decided  to  dismiss  the  complaint  subject  to 
this  case. 

The  question  of  law  for  the  opinion  of  the 
court  was,  whether  upon  the  facts  as  above  stated 
the  decision  of  Uie  magistrate  was  right. 

The  Metropolis  Management  and  Building  Acts 
(Amendment)  Act  1882  (45  Vict.  c.  14)  enacts : 

Seot.  13.  It  thall  not  be  lawfnl  for  any  person  to  erect 
or  (o  aet  np  in  anj  place  any  wooden  itruotnie  or  erection 
of  a  movable  or  temporary  character  (tmleas  the  sams 
be  exempt  from  the  operation  of  the  first  part  of  the 
Metropolitan  Buildin^r  Act  1855)  withont  a  licence  ia 
writing  first  had  and  obtained  from  the  board  for  tii» 
erection  or  Betting  np  of  snoh  stmotore  or  ereotioQ  ia 
snch  place,  and  every  guoh  licence  may  contain  Bach  oon- 
ditions  with  respect  to  such  stmctnre  or  eieotion,  and 
the  time  for  which  It  is  to  be  permitted  to  ocntiniis  in 
snch  place,  as  tiie  board  may  think  expedient,  and  if 
any  person  erects  or  sets  ap  any  such  structure  or 
erection  in  any  place  withont  having:  had  and  obtained 
snch  licence  to  erect  or  set  np  tiie  same  in  each  place,  or 
makes  default  in  observing  any  of  the  conditions  con- 
tained in  snch  licence,  or  is  guilty  of  any  breach  of  socb 
conditions,  he  shall  be  liable  to  a  penalty  not  n  ■  i  iimiliiig 
five  ponnds,  and  to  a  further  penalty  not  exceeding  for^ 
shillings  for  every  day  on  which  any  snoh  stmctnre  or 
erection  oontinnes  erected  or  set  up  withont  such 
licence  being  had  and  obtained,  or  upon  whioh  snch 
default  or  breach  continues  after  the  day  on  which  the 
first  penalty  is  incurred. 

Provided  always,  that  a  licence  shall  not  be  required 
in  the  case  of  any  wooden  stmoture  or  erection  of  a 
movable  or  temporary  character,  erected  by  a  builder  for 
use  during  the  construction,  alteration,  or  repair  of  any 
building,  unless  the  same  is  not  taken  down  or  removed 
immediately  after  such  constaiction,  alteration,  or 
repair. 

DcUdy  for  the  appellants. — It  is  submitted  that 
the  decision  of  the  magistrate  was  wrong.  It  is 
clear  that  this  structure  comes  within  the  exact 
words  of  the  section.  If  it  was  such  a  thing  as  a 
dog-kennel,  although  that  would  come  within  tiie 
words,  it  would  not  be  within  the  meamng  of  the 
section ;  but  if  it  is  a  house  such  as  this  structiire 
which  can  be  moved  elsewhere  and  there  used,  it 
is  within  the  meaning  of  the  section : 

Btevem  v.  Oourley,  1  L.  T.  Bep.  33  ;  7  C.  B.  K.  S. 
99. 

It  is  a  very  different  structure  to  a  builder's  'paj- 
office  on  wheels,  which  has  been  held  not  to  be 
within  the  meaning  of  this  section : 

Londm  County  Council  v.  Pearce,  66  L.  1.  Bep. 
685 ;  (1892)  2  Q.  B.  109. 

And  different  to  a  builder's  temporary  wooden 
structure  erected  daring  the  alteration  of 
premises : 

London  County  Council  v.  Candler,  60  L.  J.  114, 
M.  C. 

The  respondents  might  erect  a  whole  street  of 
these  bmldings;  the  only  limit  to  them  is  the 
size  of  the  ground  at  the  disposal  of  the  respon- 
dents. 
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Poland,  Q.C.  and  Travers  Htimphreys  for  tbe 
leBpondfiuts. — This  structure  ia  not  within  the 
meaning  of  the  section.  It  is  merely  erected  as 
an  advertisement  or  specimen  bnilding,  and  is 
part  of  the  wares  and  stock-in-trade  of  the 
respondents.  If  it  were  pat  up  for  the  purpose 
of  being  used  it  would  he  within  the  meaning  of 
i^  section.  [Kennedy,  J. — There  is  notffing 
in  the  section  about  the  building  being  used.J 
The  structure  could  not  be  used  as  a  house,  there 
liang  no  chimney  or  flue  to  it.  It  is  in  reality 
onlj  a  mere  chatteL 

Baldy  in  reply. 

WiLjjs,  J. — This  is  a  case  of  some  difficulty,  for 
the  structure  comes  within  the  very  words  of  the 
Xet,  but  the  decisions  to  which  we  have  been 
ntemd  show  that  that  in  itself  is  not  sufficient 
to  make  the  respondent  liable.  We  have  the 
snthority  of  two  courts,  one  consisting  of  Lord 
Coleridge,  C.J.  and  Mathew,  J.,  and  the  other  of 
Pollock,  B.  and  Williams,  J.,  who  have  said  that, 
although  a  structure,  as  in  this  case,  may  be 
vithin  the  actual  words  of  the  statute,  that  is  not 
eoDclusive.  The  question  to  be  decided  is, 
whether  the  Act  was  intended  to  apply  to  a  struc- 
tnre  of  this  description  which  was  not  intended 
for  occupation  where  it  then  stood,  and  was  only  a 
part  of  the  stock-in-trade  of  the  respondents.  I 
agree  with  wlat  was  said  by  Mathew,  J.  in  HoJl 
T.Smallpiece  (59  L.  J.  97,  M!.  0.)  that  "  the  things 
in  question  in  this  case  are,  in  common  with  the 
tilings  mentioned  in  the  course  of  the  ai^ument,  in 
a  sense,  structures ;  but  they  are  clearly  not  things 
TriUi  which  the  Act  was  intended  to  deal."  The 
■  magistrate  has  found  in  the  present  case,  as  in  the 
other  cases,  that  the  structure  was  a  wooden  stmc- 
tnre  of  a  movable  or  temporary  character,  but  he 
goes  on  to  say  that  it  was  placed  there  merely  for 
tie  purpose  of  sale  and  as  a  specimen  of  the 
vares  sold  by  the  respondents.  He  dismissed  the 
complaint  against  the  respondents,  and  I  think 
he  was  right  in  doing  so.  If  we  held  otherwise, 
ereiy  wooden  summer-house  exposed  for  saJe 
iroald  fall  within  the  terms  of  the  Act.  It  seems 
to  me  that  the  object  of  the  Act  was  not  to  deal 
with  the  structures  used  in  this  manner,  and  that 
the  test  applied  in  Hall  v.  SmaUpiece  {ubi  sup.) 
and  London  County  Council  v.  Pearce  (66 
L.  T.  Rep.  686 ;  (1892)  2  Q.  B.  109)  must  be 
applied  in  the  present  case.  What  was  the  object 
■with  which  the  stnicture  was  placed  there  P  Was 
it  to  be  used  there  or  elsewhere  P  We  are  bound 
to  follow  those  decisions,  and,  as  this  strndmre 
was  only  exposed  for  sale  and  not  for  use  in  the 
place  where  it  was  erected,  I  think  the  decision  of 
the  magistrate  was  right,  and  this  appeal  must 
he  dismissed. 

Kennedy,  J. — I  am  of  the  same  opinion.  The 
difficulty  in  this  instance  arises  from  the  fact 
t^t  the  words  of  the  statute  might  cover  this 
case,^  and  yet  it  clearly  appears  that  it  was  not 
the  intention  that  thCT  should  do  so.  For,  as 
Pollock,  B.  said  in  London  County  Council  v. 
Pwrce  (66  L.  T.  Rep.  686;  (1892)  2  Q.  B.  109): 
"  It  cannot  be  supposed  that  the  Legislature  in- 
tended that  everything  that  could  in  any  sense  be 
called  a  wooden  buildmg  of  a  temporary  character 
should  be  within  the  section."  And  we  find  in 
that  as  well  as  in  other  cases  the  courts  have 
^ven  a  limited  meaning  to  these  words,  although 
a  much  wider   construction   might  have   b^n 


placed  upon  them.  The  question  is  whether  this 
particular  structure  comes  within  the  meaning  of 
this  section.  I  think  that  it  does  not.  The  one 
salient  point  is  that,  although  it  was,  as  the 
magistrate  found,  a  wooden  structure  of  a  movable 
or  temporary  character,  it  was  not  intended  to 
be  used  on  the  spot  where  it  was  erected.  It  was 
on  the  premises  of  the  manufactuat«r  for  the 
purpose  of  sale,  and  I  shrink  from  holding  that  as 
such  it  comes  within  the  terms  of  the  section.  I 
think,  therefoi-e,  that  the  decision  of  the  magis- 
trate was  right,  and  that  this  appeal  must  be 

dismissed.  .         ,  j.      .      , 

Appeal  dismissed. 

Solicitor  for  the  appellant,  Blaxland. 
Solicitor    for    the    respondent,    T.    Duerdin, 
Button. 


Friday,  July  20. 

(Before  Mathew  and  Day,  JJ.) 

Ind,  Goofe,  and  Co.  Limited  v.  Kidd. 

AlTCHESON  AND  Co.  V.  SAME,  (o) 
Receiver — Order  to  pay  to  creditors — Payment  to 
solicitor  of  creditors — Defalcation  by  solicitor — 
Liability  of  receiver. 
A  judgment    having    been   obtained    against  the 
defendant,  and  other  actions  having  been  com- 
menced against  her,  a  receiver  of  her  property 
taas    appointed.       The     order    appointing    the 
receiver  directed  him  to  receive  an  annuity  to 
which  the    defendant  was  entitled,   and  in  the 
first  place  to  pay  the  sum  of  11.  per  week  to  the 
defendant,  and  then  to  pay  to  the  plaintiffs  the 
amownt  of  their  judgment  debt,  atM  after  satis- 
faction of  such  judgment  debt  to  pay  ■paxi  passu 
any  debts   outing    by    the  defendant    to  other 
creditors. 
The  receiver  paid  the  weekly  sum  to  the  defendant, 
but   handed  over    the    balance  of    the  amount 
received  by  him  to  the  solicitor  who  had   acted 
for  the    plaintiffs    in   the    actions   against  the 
defendant,    and    who     also    acted    as    private 
solicitor  to   the  receiver  himself.     The  solicitor 
appropriated  the  money  so  paid  to  his  own  use. 
Held,  that  the  receiver  must  refund  the  money  paid 
to  the  solicitor,  as  he  had  not  complied  with  the 
order  directing  him  to  pay  the  amounts  received 
by  him  to  the  plaintiffs. 
This  was  an  appeal  from  an  order  of  Bruce,  J. 
at  chambers. 

On  the  27th  Oct.  1890  the  plaintifEs  In^  Coope, 
and  Co.  Limited  obtained  judgment  agaList  the 
defendant  Margaret  Ann  Kidd  for  269L  Is.  2d. 
for  goods  sold  and  delivered  by  them  to  her. 

Other  actions  were  commenced  against  the 
defendant,  but  before  judgment  was  obtained  in 
them  an  order  was  made  on  the  19th  Nov.  1890  by 
Pollock,  B.,  by  consent,  appointing  Benjamin 
Smyrke  as  receiver  to  receive  an  annuity  of  2001., 
to  which  the  defendant  was  entitled,  and  such 
portion  of  the  estate  of  her  deceased  husband  as 
she  might  be  entitled  to  on  behalf  of  the  nlaintiffs 
Ind,  Coope,  and  Co.  Limited.,  and  of  tte  plain- 
tifEs Aitcheson  and  Co.,  and  of  certain  other 
creditors  of  the  defendant,  and  in  the  first  place 
to  pay  or  allow  thereout  the  sum  of  12.  per  week 
to  the  defendant,  and  next  to  pay  the  costs,  &c., 
and  then  to  pay  the  amovmt  of  the  judgment 

(c)  Beportedt>7  W.  H.  HoBg?ALL,  Esq.,  Buxtsterat-Law. 
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debt  2692. 1*.  2d.  and  costs  due  to  the  plaintiffs, 
Ind,  Goope,  find  Co.  Limited,  and  after  satisfaction 
of  such  judgment  debt  and  costs  to  pay  pari 
passu  any  debts  owing  by  the  defendant  to  the 
plaintiffs  Aitcheson  and  Co.  and  any  debt  owing 
by  the  defendant  to  certain  other  creditors. 

The  receiver,  in  pursuance  of  the  above  order, 
entered  upon  his  duties  and  received  from  the 
date  of  the  order  down  to  the  9th  Aug.  1893  the 
snm  of  5902.,  out  of  which  he  had  paid  to  the 
defendant  the  sum  of  1002.  He  paid  the  further 
sum  of  6201.  to  the  solicitor  who  had  acted  for 
the  plaintiffs  in  the  proceedings,  and  who  also 
acted  as  private  solicitor  to  the  receiver  himself. 
There  was  at  the  date  mentioned  a  balance  due 
to  the  receiver. 

It  appeared  that  the  solicitor  appropriated  the 
money  so  paid  to  his  own  use,  and  did  not  pay  the 
same  over  to  the  plaintiffs  or  the  other  creditors. 

On  the  28th  May  1894  an  order  was  made 
directing  the  receiver  to  pay  into  court  the  sum 
of  4491.  St.,  the  balance  certified  to  be  due  from 
him  under  the  above-named  order  of  Pollock,  B. 

The  receiver  appealed  to  Bruce,  J.  to  vary  the 
last-mentioned  order  by  finding  that  the  s\im 
named  therein  had  been  properly  paid  by  him  to 
the  plaintiffs'  solicitor  in  entire  satisfaction  of 
the  claim  of  the  plaintiffs  Ind,  Coope,  and  Go. 
Limited,  and  in  reduction  of  the  claims  of  the 
other  creditors. 

Bruce,  J.  declined  to  make  the  order  asked  for. 
and  the  present  appeal  was  brought  from  his 
decision. 

Latoton  Walton,  Q.C.  and  Lacy  Smith  for  the 
receiver. — The  receiver  was  justified  in  paying  the 
money  received  by  him  to  the  solicitor  who  was 
acting  for  the  plaintiffs,  and  he  ought  not  to  be 
required  to  pay  the  same  over  again.  The  plain- 
tiffs held  the  solicitor  out  as  their  agent  to  receive 
the  money.  It  has  been  held  that  the  payment 
of  a  sum  to  the  plaintiff's  late  attorney,  who  was 
changed  without  leave  of  the  court,  was  a  good 
payment : 

Powell  V.  Little,  1  Wm.  Bl.  8. 

The  attorney  upon  the  i«cord  is  the  person  to 
whom  a  payment  ought  to  be  made : 

Crozer  v.  Pitting,  4  B.  &  C.  26. 
Even  where  the  payment  was  made  by  a.  sheriff  to 
the  clerk  of  the  plaintiff's  attorney,  and  the  clerk 
absconded  with  the  money,  it  was  held  that  the 
plaintiff  could  not  recover  the  amount  again  from 
the  sheriff : 

Bemming  v.  Hale,  29  L.  J.  137,  C.  P. 

It  appears  from  the  correspondence  that  the 
plaintiffs  Ind,  Coope,  and  Co.  Limited  authorised 
the  payment  to  the  solicitor.  A  receiver  is  in  the 
same  position  as  a  sheriff  who  can  make  l>ay- 
ments  to  the  solicitor  from  whom  he  receives  ms 
instructions. 

Carson,  Q.C.  and  Montague  Lush  for  the 
plaintiffs  Ind,  Goope,  and  Co.  Limited.  —  The 
recover  was  directed  by  the  order  to  pay  certain 
sums  to  the  plaintiffs,  and  he  has  not  done  so, 
therefore  he  is  liable.  He  has  not  carried  out 
the  order  of  the  court.  The  solicitor  in  question 
was  the  agent  of  the  receiver,  and  not  of  the 
plaintiffs.  The  correspondence  does  not  show 
that  tlie  plaintiifs  consented  to  the  payment  to 
the  solicitor. 


Chester  (with  him  St^son,  Q.C.)  for  the  plain- 
tiffs Aitcheson  and  Co. — The  receiver  mnst  pay  ! 
to  the  person  mentioned  in  the  order,  or,  if  no 
person  is  mentioned,  into  court;  he  mnst  take  ' 
proper  receipts  from  the  persons  to  whom  he 
makes  payments.  The  duties  and  liabilitiee  of  a 
receiver  are  fully  set  out  in  Darnell's  Chancery 
Practice,  6th  edit,  pp.  1701, 1702. 

Ashton  Cross  appeared  for  the  defendant. 

Lawson  Walton  replied. 

Mathbw,  J. — ^I  think  that  this  appeal  must  be 
dismissed.  The  question  which  is  raised  by  it  is 
one  of  very  general  importance,  and  the  facts  are 
shortly  as  follows  :  Smyrke  was  appointed  the 
receiver  of  an  annuity  which  was  payable  to  the 
defendant,  and  the  order  appointing  him  directed 
him  to  apply  the  sums  received  by  him  first  in  pay- 
ing to  the  defendant  the  sum  of  12.  per  week,  then 
in  paying  the  judgment  debt  of  the  plaintiffs  Ind 
Coope,  and  Co.,  then  in  paying  the  amount  due  to 
the  plaintiffs  Aitcheson  and  Co.,  and  after  that 
the  amounts  due  to  other  creditors.  It  is  clear 
that  the  receiver  was  to  pay  the  persons  men- 
tioned in  the  order.  No  doubt  he  nad  no  inten- 
tion of  acting  irregularly,  bnt  I  think  that  he 
so  acted  in  this  case.  The  solicitor  to  whom 
he  made  the  paymente  appears  to  have  been 
acting  for  him  as  well  as  for  the  creditors. 
When  the  receiver  obtained  the  money  it  is 
clear  that  he  should  have  paid  the  weekly  sum 
named  in  the  order  to  the  defendant,  and  then 
paid  to  the  plaintiffs  Ind,  Coope,  and  Co.  the 
amount  of  their  debt.  Instead  of  pursuing  that 
course  he  paid  the  amounte  repeived  from  time 
to  time  to  the  solicitor  on  account  of  the 
creditors.  The  question  then  arises,  whether  the 
solicitor  is  to  be  treated  as  the  agent  of  the 
receiver  or  of  the  creditors.  I  am  clearly  of 
opinion  that  he  was  the  agent  of  the  receiver. 
Mr.  TValton  has  asked  us  to  draw  some  analogy 
from  the  cases  of  paymente  in  actions  to  the 
solicitors  whose  names  appear  on  the  record,  and 
asks  as  to  extend  that  prmciple  to  receivers,  bnt 
I  do  not  agree  with  his  contention.  The  appoint- 
ment of  a  re  %iver  takes  the  place  of  the  former 
procedure  of  a  bill  in  Chancery,  and  the  practice 
IS  properly  described  in  DanieU's  Chancery  PraiC- 
tice,  where  it  says  that  a  receiver  must  take 
proper  receipte  from  the  persons  to  whom  he 
makes  paymente  and  produce  such  receipte  when 
he  comes  to  pass  his  accounte.  It  has  been  said 
that  the  circumstances  in  this  case  are  pecnliar 
with  reference  to  one  of  the  plaintiffs,  and  that 
it  appears  from  the  correspondence  that  they  held 
out  tne  solicitor  as  their  agent  to  receive  the  sums 
due  to  them,  but  I  do  not  take  that  view  of  the 
letters.  The  defendant  is  entitled  to  have  the 
arrears  of  the  weekly  sum  which  should  have 
been  paid  to  her  handed  over  to  her  out  of  the 
money  which  it  is  oui-  duty  to  direct  the  receiver 
to  pay  over  again. 


Dat,  J.  concurred. 


Appeal  ditmitted. 


Solicitors  for  the  receiver,  /.  E.  and  H.  SeoU. 

Solicitors  for  the  plaintiffs  Ind,  Coope,  and  Co., 
Johnton,  Wetherall,  and  Sturt. 

Solicitor  for  the  plaintiffs  Aiteheson  and  Co. 
Chas.  Rogers. 

Solicitor  for  the  defendant,  Arthur  Verwn^ 


Digitized  by 


Google 


Oft.  13.  1894.] 

THE  LAW  TIMES.                            [Vol.  LXXI.-205 

H.  OF  L.] 

CUA.KTERED  INSTITUTE  OP  PATENT  AOENTS  V.  LOCKWOOD.                   [H.  OF  L. 

Monday,  June  11. 
(Before    the   Lord    Chancellor    (Herschell), 
Lords  Watson,  Moeeis,  and  BrssELL.) 

Chakteked  Institute  of  Patent  Agents  v. 

LoCKWOOD.  (o) 
OH   APPEAL    FBOM    THE    SCCOND    DIVISION     OF 
THE  COUBT  OF  SESSION  IN   SCOTLAND. 

Patent  a^ent — Begiatration — Board  of  Trade  BnU» 
— Validity — Action  for  interdict  —  Penalty  — 
Patent$,  Designs,  and  Trade  Marks  Act  1888 
(51*52Fic<.  c.  50),«.  1. 

T\e  Patents,  Designs,  and  Trade  Marhs  Act  1888, 
led.  1,  provides,  (1)  That  no  person  shall  describe 
kimself  as  a  patent  agent  unless  he  is  registered 
under  the  Act ;  (2)  That  the  Board  of  Trade 
Ml  make  rtdea  for  giving  effect  to  the  section ; 
(3)  That  a  person  boni\  fide  practising  as  a 
patent  agent  before  the  passing  of  the  Act  shall 
It  entitled  to  be  registered ;  (4)  That  an  un- 
rtgistered  person  describing  himself  as  a  patent 
agent,  shall  be  liable  to  a  penalty  on  summary 
tonticiion  :  The  section  farther  provided  th<U 
the  provisions  of  sect.  101  of  the  Act  of  1883 
should  apply  to  tlie  rules  so  made,  which  makes 
thevi  of  the  same  effect  as  if  they  were  eon- 
tained  in  the  Act ;  and  provides  that  they 
ihoM  be  laid  on  the  table  of  both  Houses  of 
Parliament. 

The  Board  of  Trade  made  rules  imposing  a  regis- 
tration fee,  and  an  annual  fee  on  all  registered 
foteal  agents.  The  name  of  the  respondent,  who 
had  bona  fide  practised  as  a  patent  agent  before 
the  passing  of  the  Act,  was  placed  upon  the 
register,  but  he  refused  to  pay  the  fees,  and  his 
name  was  removed  in  accordance  with  the  rules. 
He  still  continued  to  describe  himself  as  a  patent 
agent,  and  this  action  was  brought  to  restrain 
him  from  so  doing,  and  for  an  interdict. 

JBe/d  (reversing  the  judgment  of  the  court  below). 
that  the  rules  were  not  ultra  vires  the  Board  of 
Trade,  but  in  any  case  {Lord  Morris  dissent- 
ing on  this  point)  their  validity  could  not  be 
pteitioned  in  a  court  of  laic ;  but  held  further, 
that  the  right  remedy  against  the  respondent  was 
wt  by  proceedings  in  the  Court  of  Session  for 
interdict,  but  by  summary  proceedings  for  the 
penalty  under  the  Act. 

This  was  an  appeal  from  a  judgment  of  the 
Second  Divinion  of  the  Court  of  Session  in  Scot- 
land (the  Lord  Justice  Clerk  Macdonald,  Lords 
Tonng,  Rutherfurd- Clark,  and  Trajjner),  reported 
in  20  Court  SesB.  Cas.  4th  series.  315,  who  had 
rerersed  a  judgment  of  the  Lord  Ordinary  (Low) 
in  an  action  brought  by  the  appellants  against  the 
iwpondent. 

_  The  question  involved  in  the  case  was  as  to  the 
right  of  the  respondent  to  describe  himself  as  a 
patent  agent.  By  sect.  1,  sub-sect.  3.  of  the  Patents, 
ikAms,  and  Trade  Marks  Act  1888  (51  &  52  Vict, 
c.  50),  it  was  provided  that  every  person  who 
proved  to  the  satisfaction  of  the  Ek>ai-d  of  Trade 
that  prior  to  the  passing  of  the  Act  he  had  been 
**"«  fide  practising  as  a  patent  agent  should  be 
entitled  to  be  registered  as  a  patent  agent.  The 
'^'pondent,  who  was  a  wood  engraver  and  artist, 
carrying  on  business  in  Argyle- street,  Glasgow, 

WBepoiMd  by  C.  E.  UiXDXS,  Eaq.,  Burlstar-at-Law. 
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having  given  the  necessary  proof,  was  duly  placed 
upon  the  Register  of  Patent  Agents  in  Oct.  1890. 
The  statute  empowered  the  Board  of  Trade  to 
frame  rules  for  giving  effect  to  the  1st  section  of 
the  Act.  and  the  rules  so  fi-amed  were  known  as 
"the  Register  of  Patent  Agents'  Rules  1889." 
One  of  those  rules  prescribed  that  every  i-egistered 
patent  agent  should  pay  an  annual  fee  of  32.  3s., 
and  that  if  the  annual  fee  were  not  paid  within  a 
definite  time  the  registrar  might  erase  the  nanie 
of  the  patent  agent  whose  fee  was  unpaid  from 
the  Register  of  Patent  Agents,  and  the  statute 
provided  that  any  person  practising  as  a  patent 
agent  whose  name  was  not  upon  the  register 
should  be  liable  to  a  penalty  of  202.  The  respon- 
dent refused  to  pay  the  prescribed  annual  fee  for 
the  year  commencing  the  1st  Jan.  1891,  and  on  the 
23rd  Feb.  1891  the  registrar  erased  his  name  from 
the  Register  of  Patent  Agents.  The  appellants, 
the  Chartered  Institute  of  Patent  Agents,  were 
constituted  and  incorporated  by  Royal  Chartei-, 
dated  the  11th  Aug.  1891,  for  the  purposes  of 
promoting  the  education,  status,  and  training  of 
patent  agents,  and  of  maintaining  a  high  standard 
of  rectitude  and  professional  conduct,  with  power 
to  sue  for  penalties. 

By  the  23rd  ordinance  of  the  Royal  Charter  it 
was  provided  that  the  council  of  the  institxite 
should  have  power  to  apply  the  funds  arising  from 
the  fees  whicn  might  be  received  by  them 

In  oarryiDg*  oat  the  duties  whichi  miirht  for  the  time 
being  be  introsted  to  them  nnder  way  rales  made  by  the 
Board  of  Trade  or  any  other  competent  aathority  by 
virtae  of  the  Patents,  Hengns,  and  Trade  Marks  Act . 
1888,  or  any  amendment  thereof  or  otherwise,  and  in  the 
condnot  of  any  prooeedingii  which  in  the  opinion  of  the 
council  might  become  necessary  or  desirable  for  enforcinsr 
compliance  with  the  provisions  of  the  Patents,  Designs, 
and  Trade  Marks  Act  1888,  or  any  amending  or  subse- 
quent Act  or  Acts  which  might  hereafter  be  passed  in 
relation  thereto  and  for  other  purposes  connected  there- 
with, and  also  in  aoiiniring,  extending,  and  improving  the 
library  of  the  institate,  and  in  the  acquisition,  renting, 
or  erection  and  fitting  ap  of  a  hall  and  other  suitable 
buildinga  for  the  ose  of  the  members  of  the  institate, 
and  for  other  pnrpoaes  connected  with  the  profession  of 
patent  agents,  and  in  the  purchase  or  renting  of  a  site  oi 
sites  for  a  library,  hall,  and  other  suitable  buildings  as 
aforesaid,  and  in  paying  the  salaries  or  remuneration  of 
the  registrar,  seoretary,  and  officers  and  servants  of  the 
institate,  and  in  otherwise  promoting  the  objects  of  the  - 
institnte. 

Notwithstanding  the  erasure  of  the  respon- 
dent's name  from  the  register  under  the  circum- 
stances stated,  the  respondent  continued  to  practise- 
and  to  describe  himself  as  a  patent  agent,  and 
accordingly  the  present  proceedings  were  mstituted 
against  him  by  the  appellants  to  interdict  him 
from  practising  as  a  patent  agent.  The  respon- 
dent maintained  that  the  Board  of  Trade  rules 
were  ultra  vires,  inasmuch  as  the  Patents,  Designs, 
and  Trade  Marks  Act  1888  did  not  authorise  the 
board  to  require  the  payment  of  the  annual  fee 
from  persons  whose  names  were  upon  the  Patent 
Agents'  Register.  The  Lord  Ordinary  held  that 
the  appellants  could  enforce  the  rules  of  the  Board 
of  Trade,  but  the  Second  Division  of  the  Court 
of  Session  held  that  the  rules  were  tdtra  vires 
and  therefore  invalid,  and  decided  in  favour  of  the 
respondent. 

Byrne,  Q.C.  and  Graham  Murray,  Q.C.  (of  the 
Scotch  Bar)  appeared  for  the  appellants. 
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MeCaU,  Q.O.,  Linwood,  and  Crossfield  for  the 
respondent. 

At  the  conclusion  of  the  arguments  their  Lord- 
ships gave  judgment  as  follows  : — 

The  LoBD  Chancellor  (Herschell). — My 
Lords :  In  this  case  the  summons  of  the  present 
appellants  claims  a  declaration  that  the  defender 
was  not  registered  as  a  patent  agent  in  pursuance 
of  the  Patents,  Designs,  and  Trade  Mai-ics  Act 
1888,  and  was  not  entitled  to  describe  himself  as 
a  patent  agent ;  and  in  the  second  place,  that  the 
defender  should  and  ought  to  be  interdicted,  pro- 
hibited, and  discharged  from  describing  himself 
as  a  patent  agent.  The  pursuers  in  the  action 
were  the  Institute  of  Patent  Agents,  and  three 
registered  patent  agents  practising  in  Glasgow. 
An  interdict  in  the  terms  prayed  for  by  the 
summons  was  granted  by  Lord  Low,  the  Lord 
Ordinary,  who  came  to  the  conclusion  that  the 
defender  had  held  himself  out  as  a  patent  agent 
when  not  registered,  and  that  he  was  ther^ore 
liable  to  be  interdicted  in  the  manner  prayed. 
When  the  case  came  before  the  Second  Division 
of  the  Inner  House  they  recalled  the  interdict. 
'They  came  to  the  conclusion  that,  although  the 
defender  was  not  registered  as  a  patent  agent,  and 
had  been  holding  himself  out  as  such  without 
being  registered,  his  name  had  been  improperly 
removed  from  the  register  by  the  Institute  of 
Patent  Agents  or  the  registrar  appointed;  and, 
secondly,  that  although  not  registered  he  could 
not  be  treated  as  having  committed  an  ofEence  by 
so  holding  himself  out.  The  majority  of  the 
learned  judges  came  to  the  conclusion  that  the 
rule  under  which  the  registrar  had  purported  to 
erase  his  name  was  invalid,  lieing  ultra  vires, 
although  duly  made  by  the  Boai-d  of  Trade  with 
the  formalities  and  in  the  way  prescribed  by  the 
Act.  They  came  to  this  conclusion  on  somewhat 
different  grounds,  to  which  I  shall  have  to  call 
attention  in  a  moment.  I  will  first  state  to  your 
Lordships  what  are  the  statutorr  provisions  and 
what  are  the  rules  made  under  them.  Provisions 
relating  to  the  registration  of  patent  agents  were 
first  made  in  the  year  1888  by  the  1st  section  of 
the  Patents,  Designs,  and  Trade  Marks  Act  of 
that  year,  which  provided  that  after  the  1st  July 
1889  a  person  should  not  be  entitled  to  describe 
himself  as  a  patent  agent  imless  registered  as 
snch  in  pursuance  of  the  Act ;  and,  next,  that  the 
Board  of  Trade  should,  as  soon  as  might  be  after 
the  passing  of  the  Act,  and  might  from  time  to 
time,  make  such  rules  as  were  in  the  opinion  of 
the  Board  of  Tx-ade  required  for  giving  efEect  to 
the  section.  It  contains  a  further  provision  to 
which  I  shall  have  occasion  to  call  attention.  It 
further  provides  that  "  If  any  person  knowingly 
.describes  himself  as  a  patent  agent,  in  contra- 
vention of  this  section,  he  shall  be  liable  on  sum- 
mary conviction  to  a  fine  not  exceeding  twenty 
pounds."  It  will  be  observed  that  the  enactment 
does  not  provide  for  the  manner  in  which  the 
register  is  to  be  formed,  who  is  to  be  the  registrar, 
the  formalities  requisite  for  registi-ation,  or  any 
particulars  in  relation  to  it,  but  it  leaves  it  to  the 
Board  of  Trade  to  make  such  general  rules  as  in 
their  opinion  are  required  for  giving  effect  to  the 
section,  the  effect,  of  course,  intended  by  the 
Legislature  being  the  establishing  of  a  complete 
system  of  registration  for  patent  agents.  The 
Board  of  Trade  accordingly  made  a  number  of 


rules,  and  amongst  them  a  rule  requiring  a  oertain 
fee  to  be  paid  on  first  registration  and  an  annua-  i 
fee  of  three  guineas  so  long  as  the  person  conl  i 
tinued  on  the  register,  and  provided  further  that 
nonpayment  of  the  required  fees  should  be  a 
ground  for  erasing  the  name  from  the  register. 
The  Lord  Ordinary  considered  that  those  rules 
were  intra  rriree.  The  majority  of  the  Inner  Hotiae 
appear  to  have  thought  that  no  rules  with  refer- 
ence to  fees  could  be  intra  vires,  inasmuch  as 
E)wer  to  impose  fees  was  not  expressly  conferred, 
ord  Rutherfurd  Clark,  I  gather,  dissente^  from 
that  view,  and  concurred  with  theLord  Ordinary  in 
thinking  that  some  fees  might  be  properly  imposed 
by  rules,  but  he  said :  '•  It  is  quite  possible  that 
fees  may  be  exacted  for  the  maintenance  of  tiie 
register,  but  the  fees  which  are  fixed  by  the  rules 
are  plainly  in  excess  of  what  is  required  for  that 
purpose,  and  it  is  equally  plain  that  they  were  not  j 
imposed  in  order  to  carry  that  purpose  into  | 
efEect."  I  am  unable  to  see  upon  the  record  any 
foxmdation  for  that  conclusion.  It  seems  to  he 
suggested  that  there  was  an  admission  that  thej 
wei*  larger  than  would  be  required  for  snch  a 
purpose,  l>ut  no  such  admission  nas  been  made  at 
the  bar,  nor  does  it  appear  on  the  record,  and  I 
cannot  but  think  that  there  was  some  misappre- 
hension as  to  there  being  any  admission  going  to 
that  extant.  I  confess  that  it  seems  to  me,  if 
there  were  any  power  to  impose  fees  at  all,  very 
difficult  indeed  to  arrive  at  the  conclusion,  when 
the  Board  of  Trade  have  sanctioned  a  particular 
fee,  that  it  is  within  the  province  of  a  court  of  law 
to  canvass  their  conclusion,  and  to  determine 
what  is  a  legitimate  amount  at  which  the  fee  may 
be  fixed.  A-body  such  as  the  Board  of  Trade  is 
very  much  more  competent  to  determine  a  qaes- 
tion  of  that  description  than  judges  can  possibly 
be,  and  it  would  be,  I  think,  not  an  improvement 
upon  any  scheme  of  legislation  which  gave  power 
to  fix  fees  at  all  if  those  fees  were  made  subject 
to  the  control  of  the  judges  according  to  their 
views  of  what  fees  were  reasonable  or  unreason- 
able. The  question  whether  there  is  any  power 
to  impose  a  fee  at  all  is  no  doubt  a  much  more 
serious  question.  The  contention  on  the  part  of 
the  respondent  is  that,  there  being  no  express 
power  given  to  impose  fees,  this  is  the  imposition 
of  taxation  which  it  can  never  be  supposed  that  it 
was  intended  to  commit  to  a  public  body  without 
express  sanction  and  authority.  I  cannot  myself 
regard  this  as  properly  called  taxation.  The 
statute  of  1883,  of  which  this  Act  in  many  par- 
ticulars is  an  amendment,  creates  a  register,  or, 
at  all  events,  continues  that  register,  and  it  pro- 
vides that  the  Board  of  Trade,  with  the  sanction 
of  the  Treasury,  may  regulate  the  fees  to  be 
requu-ed  for  registering  and  doing  other  acts  in 
connection  therewith  ;  and,  of  course,  the  fixing 
of  fees  for  a  vast  variety  of  mattera  being  left  to 
a  rule-making  body  is  a  description  of  legislation 
thoroughly  well  understood.  It  is  every-day 
practice  for  those  to  whom  rule-making  is  com- 
mitted to  have  committed  to  them  also  the  fixing 
of  the  fees  which  are  to  be  paid  in  relation  to  the 
matters  done  under  the  rules.  There  is,  therefore, 
nothing  novel  in  legislation  of  this  description. 
But  it  is  said  that  no  such  right  is  expressly  con- 
ferred. It  is  impossible  to  my  mind  to  conceiTe 
wider  language  than  that  which  is  used  in  the 
2nd  sub-section  of  the  1st  section  of  the  Act 
of  1888.    The  truth  is  the  legislation  is  a  skeleton 
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piece  of  l^slation  left  to  be  filled  up  in  ail  its 
Eabstantiaiand  material  particulars  by  the  action 
of  roles  made  by  the  Board  of  Trade.   The  section 
itself  contains  no  provision  with  reference  to  the 
ngister  or  the  registrar,  or  pi-oceedings  on  regis- 
tiatioii,  or  any  of  those  matters,  but  it  gives  very 
wide  power  to  the  Board  of  Trade  to  make  such 
rnles  as  are  in  their  opinion  required  for  giving 
elect  to  the  section.    It  seems  to  me  that  upon 
tbat  it  was  their  duty  to  make  all  the  rules  neces- 
sary for  making  the  le^slation  contemplated  by 
the  section  effectual.     The  Legislature  must  hie* 
taken  to  have  contemplated  that  a  register  could 
sot  be  made  without  someone  filling  the  office  of 
regffitrar,  or  some  corresponding  office  :  that  any 
peiwm  performLng  those  duties  would  require  a 
ni;^eiit  for  performing  them;  that  the  funds  not 
Laving  been  expressly  found  by  Parliament  must 
be  somehow  or  other  provided ;  and  seeing  that 
tiie  system  and  scheme  of  the   legislation  under 
the  previous  Act  had  been  that  fees  tor  registration 
sbonld,  at  all  evente,  go  towards  the  expenses  of 
paying  for  registration,  I  cannot  but  think  that  it 
was  well  within  the  scope  of  this  enactment  that 
the  Legislature  should  inti-ust  the  Board  of  Trade, 
»ho  were  to  make  these  rules,  with  the  power  of 
finng  such  fees  as  they  thought  reasonable  and 
necessary  for  carrying  into  effect  the  purposes  of 
the  section.    Unless  they  had  done  so  it  seems  to 
me  very  difficult  to  say  that  it  would  have  been 
posdble  to  carry  them  into  effect  at  aU.     With 
all  deference  to  the  learned  judges  who  have  taken 
a  different  view,  it  seems  to  me  that  the  conclusion 
at  which  they  have  arrived  has  been  induced  by 
not  snfficiently  regarding  the  method  of  legislation 
which  has  been  followed  in  this  section  now  under 
ooBsideration,  and  not  observing  that  it  was  the 
intention  of   the  Legislature  really,   having  ex- 
ptessed  the  general  object,  and  having  provided 
the  necessary  penalty,   to  leave  the  subordinate 
legislation,  so  to  speak,  to  be  carried  out  by  the 
Board  of  Trade.     What  I  am  about  to  say  bears 
also  upon  the  further  question  that   has  been 
argued.     It  is  said  that  this  would  be  a  veiy  large 
power  for  the  Legislature  to  commit  to  any  other 
body;  but  it  must   be   remembered    that    it    is 
committed  to  a  public  department,  and  a  public 
department  largely  under  the  control  of  Parlia- 
ment itself ;  and  not  only  so,  but  inasmuch  as  the 
section  provided  that  these  rnles  are  to  be  dealt 
with  in  the  same  way  and  subject  to  the  provisions 
contained  in  the  lOlst  section  of  the  previous  Act, 
the  result  is  to  leave  the  matter  completely  in  the 
control  of  Parliament,  because  any  of  the  rules 
made  by  the  Board  of  Tiude  may  be  annulled  by 
either  House  of    Parliament  within  forty  days 
after  they  are  laid  on  the  table,  and  the  lajdng  of 
them  on  the  table  is  made  compulsory.   Therefore 
I  can  see  nothing  extraordinary  in  leaving  to  such 
a  body  as  the  E^ard  of  Trade  the  powers  which 
are  in  question  in  this  case ;  at  all  events  when 
the  exercise  of  their  functions  by  a  great  public 
department  of  State,  itself  under  the  control  of 
Parliament,  is  placed  directly  under  the  control 
of  Parliament  also,  and  made  subject  to  its  direct 
action.     That  really  would  be  sufficient  to  de- 
termine that  these  rules  were  such  as  the  Board 
of  Trade  were  entitled  to  make.    I  will  sav  one 
word  further    before    leaving   this  part  oi    the 
snbject  upon  the  point  suggested  that  they  involve 
something  harsh  or  unfair  as  regards  the  respon- 
dent, inasmuch  as  it  was  said  that  before  this  he 


could  exercise  his  profession  or  calling  of  a  patent 
agent  without  any  registration,  without  the  pay- 
ment of  any  fee,  and  now  he  can  only  do  so  and 
call  bimselt  a  patent  agent,  representing  himself 
as  such,  by  paying  an  annual  fee  to  get  on  the 
register.  That  is,  in  a  sense,  perfectly  true ;  but, 
on  the  other  hand,  it  must  be  remembered  that 
the  position  of  a  patent  agent  on  the  register, 
when  nobody  not  on  the  register  can  call  himself 
a  patent  agent,  is  a  position  very  different,  and,  in 
many  respected  much  more  advantageous  than  that 
which  he  occupied  before ;  and  I  am  not  prepared 
to  say  that  there  is  any  hardship  in  imposing  a 
small  and  reasonable  fee  upon  a  man  who  obtains 
that  advantage  in  order  that  the  register,  in  the 
intereste  of  the  public,  may  be  carefully  and 
properly  maintained.  Then  it  is  said  that  a  right 
expressly  given  him  by  the  statute  is  interfered 
with,  inasmuch  as  the  statute  provides  that 
"  Every  person  who  proves  to  the  satisfaction  of 
the  Board  of  Trade  that  prior  to  the  passing 
of  the  Act  he  had  been  bond  fide  practising  as  a 
patent  agent  shall  be  entitled  to  be  registered  as 
a  patent  agent  in  pursuance  of  this  Act."  A 
complaint  is  not  now  made  that  he  was  not  so 
registered.  It  is  sought  to  read  this  statute  as  if 
it  ran  thus,  "  shaU  be  entitled  to  be  registered  and, 
ever  thereafter  maintained  on  the  register,"  which 
does  not  appear  to  me  to  fail  within  the  language 
of  the  Act.  But  further  than  that,  the  argument 
loses  sight  of  this,  that  he  is  only  entitled  to  be 
registered  in  pursuance  of  this  Act.  Now  where 
is  there  anything  in  this  Act  about  his  title  to  be 
registered  at  afi,  or  how  he  is  to  get  on  the 
register,  or  who  is  to  put  him  there,  or  what 
register  is  it  to  be,  and  kept  by  whom  ?  Nothing 
of  the  sort  is  to  be  found  in  the  section.  The 
words  "  in  pursuance  of  this  Act "  only  become 
intelligible  if  you  read  into  the  section,  as  the 
statute  provides  you  shall,  the  rules  that  are  made 
under  sub-sect.  2.  But  if  you  read  into  the  section, 
as  showing  how  he  is  to  be  registered  in  pursuance 
of  the  Act,  the  rules  that  are  made  under  sub-sect.  2, 
then  of  course  every  rule  which  is  intra  vires,  at 
all  events,  putting  aside  for  the  moment  the  other 
question,  is  to  be  read  into  the  section,  and  have 
just  the  same  effect  as  if  it  had  been  contained  in 
the  section  or  in  the  Act  itself ;  and,  if  so,  it  is 
impossible  to  say  that  he  can  claim  to  be  registered 
otherwise  than  in  the  manner  which  the  statute, 
as  filled  up,  if  I  may  say  so,  by  the  rules,  provides. 
So  far  I  have  dealt  with  the  question  whether  the 
rules  are  intra  vire$,  but  there  is  no  doubt  a  very 
important  question  which  has  been  argued  before 
your  Lordships,  namely,  whether  the  question  can 
be  canvassed  in  the  courts,  whether  the  rules  were 
such  as  were  in  the  contemplation  of  sub-sect.  2 
of  sect.  1  of  the  Act  of  1888,  when  once  the  rules 
had  been  made  by  the  Board  of  Trade  and  laid  as 
provided  on  the  table  of  the  House.  It  is  said 
that  it  is  only  rules  that  are  properly  made  under 
sub-sect.  2  which  can  become  part  of  the  Act,  and 
that  they  are  to  be  treated  as  such.  Now  the 
words  of  sub-sect.  2  are :  "  The  Board  of  Trade 
shall,  as  soon  as  may  be  after  the  passing  of  this 
Act,  and  may  from  time  to  time,  make  such 
general  rules  as  are,  in  the  opinion  of  the  board, 
required  for  giving  effect  to  this  section,  and  the 
provisions  of  sect.  101  of  the  principal  Act  shall 
apply  to  ail  rules  so  made  as  if  they  were  made  in 
pursuance  of  that  section."  Therefore,  any  rule, 
which  is  a  rule,  in  the  opinion  of  the  Board  of 
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Trade,  required  to  be  made  in  order  to  carry  this 
Act  into  effect,  is  a  rule  made  pursuant  to  the 
provisions  of  sub-sect.  2,  and  any  rule  made 
pursuant  to  the  provisions  of  sub-sect.  2  is  to  be 
dealt  with  under  sect.  101  as  if  made  in  purauance 
of  that  section.  Now  let  us  see  what  is  to  be  the 
effect  as  regards  rules  made  in  pursuance  of 
sect.  101  of  the  Act  of  1883.  First  of  all.  '•  The 
Board  of  Trade  may  from  time  to  time  make  such 
general  rules  and  do  such  things  as  they  think 
expedient ; "  and  then,  "  Greneral  rules  may  be 
made  under  this  section  at  any  time  after  the 
passing  of  this  Act,  but  not  so  as  to  take  effect 
before  the  commencement  of  this  Act,  and  shall 
(subject  as  hereinafter  mentioned)  be  of  the  same 
effect  as  if  they  were  contained  in  this  Act,  and 
shaU  be  judicially  noticed."  The  '•  subject  as 
hereinafter  mentioned  "  is  this  :  that  they  are  to 
be  laid  before  Parliament  for  consideration  for 
forty  days,  and  during  those  forty  days  they  may 
be  anniuled  by  a  resolution  of  either  House.  If 
not  so  annulled,  or  until  so  annulled,  what  is  the 
effect  ?  They  are  to  be  "of  the  same  effect  as  if 
they  were  contained  in  this  Act."  I  have  asked 
in  vain  for  any  explanation  of  the  meaning  of 
those  words,  or  any  suggestion  as  to  the  effect  to 
be  given  to  them,  if,  notwithstanding  that  pro- 
vision, they  are  open  to  review  and  consideration 
by  the  courts.  The  effect  of  an  enactment  is  that 
it  binds  all  subjects  who  are  affected  by  it.  They 
.are  bound  to  conform  themselves  to  the  provisions 
of  the  law  so  made.  The  effect  of  a  statutory 
nile.  if  validly  made,  is  precisely  the  same,  that 
every  person  must  conform  himself  to  its  pro- 
visions, and  if  in  each  case  a  penalty  may  be 
imposed,  the  penalty  is  imposed  equally  for  a 
breach  of  the  rule.  But  there  is  this  difference 
between  a  rule  and  an  enactment,  that  whereas, 
apart  from  some  such  provision  as  we  are  con- 
siderii^,  yon  may  canvass  a  rule  and  determine 
whether  or  not  it  was  within  the  power  of  those 
who  made  it,  you  cannot  canvass  in  that  way  the 
provisions  of  an  Act  of  Parliament.  Therefore, 
there  is  that  difference  between  the  rule  and  the 
statute.  There  is  no  difference  if  the  rule  is  one 
within  the  statutory  authority,  but  a  very  sub- 
stantial difference  if  it  is  open  to  consideration 
whether  it  be  so  or  not.  I  own  that  I  feel  very 
great  difficulty  in  giving  to  this  provision,  that 
they  '■  shall  be  of  the  same  effect  as  if  they  wei-e 
contained  in  this  Act."  any  other  construction 
than  this,  that  you.  shall  for  all  purposes  of  con- 
struction or  obligation,  or  otherwise,  treat  them 
exactly  as  if  they  were  in  it.  No  doubt  there 
might  be  some  conflict  between  a  rule  and  a  pro- 
vision of  the  Act.  Well,  there  is  a  conflict  some- 
times between  two  sections  to  be  found  in  the 
same  Act.  You  have  to  try  to  reconcile  them 
as  best  you  may.  If  you  cannot,  you  have  to 
determine  which  is  the  leading  provision  and 
which  the  subordinate  provision,  and  wliich  must 
give  way  to  Ihe  other.  That  would  be  so  with 
regard  to  the  enactment,  and  with  regard  to  the 
rules  that  would  be  treated  as  if  in  the  enactment. 
In  that  case,  probably,  the  enactment  iteelf  would 
be  treated  as  the  governing  consideration,  and  the 
rule  subordinate  to  it.  Those  are  points  upon 
which  it  is  not  necessary  to  dwell  on  the  present 
occasion.  Although  it  is  not  necessary  for  the 
determination  of  this  case  to  express  an  opinion 
upon  it,  yet,  as  the  matter  has  been  so  mucn  can- 
vassed, i  think  it  only  right  to  express  the  opinion 


which  I  entertain,  that  the  words  to  which  I  hare 
referred  are  really  meaningless  unless  they  hxn 
the  effect  which  I  have  described,  and  they  seem 
to  me  to  be  the  apt  and  appropriate  words  for 
bringing  about  the  effect  which  I  have  described 
They  are  words,  I  believe,  only  in  compaiutivdy 
recent  years  to  be  found  in  legislation,  and  it  is 
difiicult  to  understand  why  they  nave  been  inserted 
unless  there  was  some  such  object  as  I  hare  indi- 
cated. I  have  dealt  at  length  with  the  question. 
whether  this  rule  is  ultra  vires  and  whether  it  can 
be  BO  treated,  because  it  is  the  ground  upon  which 
the  decision  proceeded  in  the  court  below,  and, 
inasmuch  as  a  view  was  expressed  adverse  to  ti» 
validity  of  the  rule,  it  appears  to  me  well,  tint, 
differing  as  I  do  from  that  view,  I  should  eipren 
my  own  opinion.  But  that  does  not  really  con- 
clude this  case.  The  further  question  rem^ 
which  was  dealt  with  in  some  subsequent  obaem- 
tions  of  Lord  Young,  whether,  even  assuming  that 
the  rule  is  good,  assuming  that  the  name  of  the 
defender  was  properly  erased,  assuming  that  be 
had  no  right  to  practise  as  a  patent  agent, 
assuming  that  by  doing  so  he  rendered  himself 
liable  to  the  penalty  prescribed,  it  is  open  to  the 
Institute  of  Patent  Agente  and  thi-ee  practisint 
patent  agents  to  come  to  the  Court  of  Session  and 
ask  for  tne  conclusions  to  be  found  in  the  sum- 
mons that  was  issued.  Upon  that  I  confess,  with 
all  deference  to  the  Lord  Ordinary.  I  cannot  bat 
entertain  a  very  strong  opinion.  You  have  hei^ 
for  the  first  time,  a  new  offence  created— thi 
offence  of  practising  as  a  patent  agent  witboii 
])eiiig  on  the  register.  But  for  that  enactment 
ci-eating  that  offence,  the  defender  has  done  iii>- 
thing  of  which  anybody  would  have  a  legal  right  to 
complain  either  civilly  or  criminally.  The  Legis- 
lature having  created  that  new  offence  has  pre- 
scribed the  punishment  for  it,  namely,  a  penalty 
of  201.  Can  it  possibly,  under  these  circnin- 
stances.  be  open  for  them  to  bring  the  individual 
not  before  the  summary  court  at  small  expense 
to  determine  the  question  of  his  liability  to  a  M 
penalty,  but  to  bring  him  before  the  Court  of 
Session  with  its  attendant  expense,  and  to  ask  the 
Court  of  Session  to  make  a  declaration  that  he 
has  been  breaking  the  law  in  a  manner  which  the 
Legislature  has  said  subjects  him  to  a  penalty, 
and  then,  having  proved  that  he  haa  rendeiw 
himself  liable  to  a  penalty,  to  ask  the  Court  of 
Session  to  interdict  him,  with  this  result,  that  if 
he  were  to  offend  again  he  would  not  be  subject 
to  the  summary  procedure  and  the  201.  penalty, 
but  would  be  liable  to  imprisonment  for  bi-each  of 
the  interdict.  It  seems  to  me,  I  confess,  scarcely 
necessaiy  to  do  more  than  state  the  contention  to 
show  that  it  is  impossible  that  it  can  be  supportei 
If  that  be  the  law,  the  number  of  cases  must  have 
been  almost  innumerable  in  which  such  a  pro- 
ceeding would  have  been  competent,  and  yet  it  is 
absolutely  unheard  of.  I  will  not  dwell  upon  the 
grave  inconveniences  which  would  result  from 
sanctioning  a  procedure  of  that  description.  The 
rules  of  procedure  and  the  amount  of  penalty  an 
often  regarded  by  the  Legislature  as  of  the  utmost 
importance  when  they  ai-e  creating  new  offences, 
and  the  law  would,  I  believe,  contraiy  to  their  inten- 
tion, be  most  seriously  modified  if  it  were  held 
that  a  party  committing  the  breach  of  that  whi^ 
for  the  first  time  is  made  an  offence  were  to  subject 
himself  by  so  doing  to  proceedings  of  this  descnp* 
tion,  which  might  result  in  a  committal  to  prison. 
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For  these  reasons  1  think  that  this  action  was  not 
competent.  It  is  not  necessiuy  to  decide  whether 
there  are  anv  caaes  in  which  a  declaration  might 
he  asked.  The  only  declaration  asked  in  fact 
here  18  a  declaration  of  the  law  as  set  out  in  the 
4th  sub-section  of  sect.  1,  and  a  declaration  that 
the  defender  has  broken  the  law.  That  is  the 
(mlj  declaration  asked  for.  Obviously,  the  sole 
object  of  the  action  is  an  interdict.  For  these 
reasons,  although  not  on  the  grounds  on  which 
the  coart  below  have  proceeded,  I  concur  in  the 
lesoh  that  the  action  cannot  be  maintained,  and 
aore  jonr  Lordships  that  the  appeal  be  dismissed. 
AJthoDgh  differing,  and  I  believe  all  TOur  Lord- 
shijxs  differ  from  the  court  below  in  the  gix>unds 
npon  which  you  are  dismissing  the  action,  yet  1 
do  not  think  it  ought  to  make  any  difference  with 
r^ard  to  the  costa,  because,  for  the  reasons  I  have, 
ciren,  I  think  that  the  proceedings  ought  not  to 
Bare  been  taken,  that  the  defender  might  well 
defend  himself  on  any  ground  that  he  could,  and 
that,  therefore,  the  appeal  ought  to  be  dismissed 
inth  costs. 

Lord  Watson. — My  Lords:  I  find  myself  of 
the  same  mind  with  the  Lord  Chancellor  on  both 
die  points  which  he  has  discussed.  I  agree  that 
it  is  impossible  to  sustain  the  judgment  of  the 
Second  Division  upon  the  grounds  which  have  been 
assigned  for  it,  but  that  that  judgment  is  a  right 
jadfDient  npon  a  ground  which  was  pointed  out 
inrLord  Yotmg  at  the  close  of  the  advising  on 
toe  case.  It  appears  to  me  that,  were  the  J^use 
to  sustain  the  present  action  as  a  competent  one, 
it  would  lead  to  very  grave  and  very  unfortunate 
lesslts.  In  reality  it  is  a  case  in  which  the  inter- 
ferezice  of  the  civil  tribunal  was  invoked  for  the 
jinrpose  of  repressing  that  which  the  Legislature 
intended  should  be  dealt  with  as  a  crime.  I  do 
not  think  it  was  intended  by  the  Act  of  1888  to 
<reate  in  the  patent  agents,  whose  names  were  on 
the  register,  a  right  which  they  were  to  defend 
against  those  who  were  using  the  term  "  patent 
agent "  without  having  their  names  on  the  register 
by  means  of  a  resort  to  the  learned  Lords  of  the 
Court  of  Session.  On  the  contrary,  I  think  it  was 
the  plain  meaning  of  the  Legislature  that,  when  a 
man  whose  name  was  not  on  the  register  chose  to 
hold  himself  forth  as  a  patent  agent,  the  full 
laeasni-e  of  punishment  to  be  inflicted  upon  him 
«honld  be  a  fine  within  the  sum  limited,  viz., 
twenty  pounds,  to  be  apportioned  by  a  summary 
«iurt  of  criminal  jurisdiction.  If  your  Lord- 
ships should  take  another  view  upon  this  point,  I 
feel  assured  that  there  is  a  great  mass  of  statutes 
regulating  sanitaiy  and  other  improvements  for 
the  benefit  of  the  general  public,  which  evei-y 
neighbouring  member  of  the  public  has  a  certain 
fflterest  in  seeing  enforced,  as  to  which  it  would 
Berer  do  to  permit  the  civil  courts  to  intrude  into 
that  domain  at  all,  because  I  think  it  is  clear  upon 
Jne  face  of  the  legislation  that  breaches  of  those 
laws  were  intended  to  be  dealt  with  simply  as  a 
^tter  of  police  regulation  to  be  punished  by  a 
me.  Here,  in  the  Act  of  1888,  the  main  intention 
<n  the  Legislature  appears  to  me  to  have  been  to 
protect  poor  inventors  from  being  robbed  of  the 
nients  and  fruits  of  their  invention  by  employing 
"skilled  patent  agents  who  might  fail  to  make  a 
•peeification  and  claim  in  such  a  form  as  would 
'W'lre  to  them    the   fruits   of    their    invention. 

f  pon  the  other  x>oint,  looking  to  the  view  which 
yonr  Lordships  take  of  the  incompetency  of  this 


suit,  it  is  certainly  not  necessary  for  its  decision 
to  observe  upon  the  grounds  which  were  set  forth 
by  the  leai-ned  judges  of  the  Second  Division  in 
giving  their  opinions ;  but  I  concur  with  your 
Lordships  in  thinking  that,  although  the  question 
does  not  arise  in  this  case  for  judicial  determi- 
nation, there  being  no  competent  action  before  us, 
still,  seeing  that  the  point  has  been  decided  in  the 
court  below,  and  that  we  have  heard  a  full  argu- 
ment upon  it,  it  is  right  that  your  Lordships 
should  express  an  opinion  upon  the  point.  I  must 
say  that  for  my  own  part  I  have  felt  very  little 
difficulty  in  rejecting  the  view  which  commended 
itself  to  the  learned  judges  of  the  Appeal  Court 
below.  The  Ist  section  of  the  Act  of  1888,  by 
the  first  sub-section,  imposes  a  prohibition  upon 
persons  whose  names  are  not  on  the  register 
against  using  the  description  of  "  patent  agent ;  " 
and  then  the  next  sub-section  lays  upon  the  Board 
of  Trade  the  duty  of  making  bye-laws  or  regula- 
tions  for  the  purpose  of  giving  effect  to  that — I 
inean  regulations  for  establishing  and  maintaining 
a  register  of  patent  agents ;  those  who  had  been 
patent  agents  before  the  date  of  the  Act  having 
their  names  inserted  as  a  matter  of  course  if  they 
complied  with  the  regulations ;  those  who  were 
not  iu  that  position,  and  were  subsequently 
admitted,  having  their  qualifications  tested  by 
examination,  or  in  some  other  mode.  Now  it 
appears  to  me  that  the  whole  scheme  was  left 
to  the  discretion  of  the  Board  of  Trade,  and  it  is 
impossible  for  me  to  say  that,  looking  to  those 
regulations,  the  Board  of  Trade  have  in  any 
measure  exceeded  that  discretion.  Nay,  it  goes 
further  than  discretion ;  the  words  of  the  statute 
are  that  the  Board  of  Trade  "may  make  such 
general  rules  as  are,  in  the  opinion  of  the  beard, 
required  for  giving  effect  to  this  section."  I  should 
not  be  of  opinion  that  the  board  had  not  strictly 
complied  with  their  statutory  duty  unless  I  were 
satisfied  of  tltis,  that  the  scheme  presented  by 
them  was  such  a  fantastic  or  ridiculous  scheme 
that  it  really  did  not  express  the  opinion  of  the 
Board  of  Trade.  It  was  by  their  opinion,  not  by 
any  judicial  opinion,  that  the  matter  was  to  be 
determined.  The  Legislature  retained,  so  far,  a 
check  that  it  required  that  whatever  might  be  the 
conclusion  of  the  Board  of  Trade  the  regulations 
which  ther  framed  should  be  laid  upon  the  table 
of  both  Houses ;  and,  of  course,  these  regulations 
could  have  been  annulled  by  an  unfavourable 
resolution  upon  a  motion  in  either  House.  But 
what  is  to  be  the  effect  if  no  such  motion  be  made 
or  canned,  or  also  ^which  would  be  the  same  thing) 
if  a  motion  hostile  to  the  scheme  be  made  in  both 
Houses,  and  carried  in  both  Houses  V  The  statute 
makes  no  difference  between  these  cates.  The 
views  expressed  by  the  learned  judges  in  the  court 
below,  so  far  as  I  understand  them,  would  in  that 
case  make  it  quite  as  competent  for  the  court  to 
inquire  at  its  own  hand  whether  or  not  the  board 
had  been  within  the  statute  as  in  a  case  where  the 
Legislature  had  declined  to  interf  ei'e.  But  I  think 
that  all  doubt  upon  that  subject,  or  connected  with 
that  subject,  is  entirely  removed  by  the  terms  of 
sect.  101  in  the  Act  of  1883,  which  for  all  practical 
purposes  is  incoi-porated  with  sect.  1  of  the  later 
Act—"  Any  rules  made  in  pursuance  of  this 
section  " — in  applying  the  earlier  statute  to  the 
later  you  must  read  it  as  "  Any  rules  made  in 
pursuance  of  sect.  1,  sub-sect.  2,  of  the  Act  of 
1888 ; "  and  assuming,  as  I  have  8dready.6aid  and 
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am  prepared  to  hold,  that  the  regulations  before 
u8  were  made  and  duly  made  by  the  Board  of 
Trade  in  pursuance  of  sect.  1,  sub-sect.  2,  of  the 
Act  of  1888,  then  in  that  case  these  words  apply — 
"  Shall  be  of  the  same  efiEect  as  if  they  were  con- 
tained in  this  Act,  and  shall  be  judicially  noticed." 
In  regard  to  those  words  whichi  have  just  read.I  do 
not  tMak  I  can  express  my  meaning  more  plainly 
than  by  saying  that  I  tmnk  they  mean  exactly 
what  they  say.  Such  rules  are  to  be  as  effectual 
as  if  they  were  part  of  the  statute  itself ;  and  they 
are.  I  do  not  Know  whether  the  Legislature  had 
anticipated  what  possibly  might  occur  in  some 
eourt  or  other,  but  they  have  added  what  does 
certainly  not  detract  from  the  effect  of  the  pre- 
ceding words — that  all  courts  shall  take  notice  of 
these  rules,  and  accordingly  administer  them  as 
if  they  formed  part  of  the  Acts.  That  is  precisely 
what  the  com-t  below  have  failed  to  do,  and  had 
there  been  occasion  to  decide  the  point,  I  certainly 
should  have  disagreed  with  them  upon  it. 

Lord  MoBBia. — My  Lords :  I  am  quite  of  the 
same  opinion  as  the  noble  and  learned  Lords  who 
have  preceded  me  on  the  two  main  propositions : 
first,  that  the  action  was  incompetent  as  being 
brought  by  persons  who  had  no  right  to  an  inter- 
dict ;  and  secondly,  that  the  generaJ  rules  made  by 
the  Board  of  Trade  in  this  case  are  intra  vires, 
and  come  within  the  powers  conferred  upon  them 
by  sect.  I,  sub-sect.  2,  of  the  Act  of  1888,  com- 
bined with  sect.  101  of  the  Act  of  1883.  I  could 
add  nothing  usefully,  and  therefore  would  not 
waste  your  Lordships'  time  by  saying  more, 
except  that  I  cannot  go  to  the  further  proposition 
whicn,  as  I  understand,  the  Lord  Chancellor  has 
laid  down,  that  it  is  not  competent  for  courts  of 
justice  to  consider  whether  these  general  rules  are 
intra  vires  or  ultra  vires.  I  am  of  opinion  that  it 
is  not  alone  competent  for  the  courts  of  justice  to 
consider,  but  that  it  is  their  bounden  duty  to 
consider,  whether  the  rules  are  ultra  vires ;  that 
there  is  no  general  power  delegated  by  the  Legis- 
lature to  tne  Board  of  Trade  to  make  general 
rules  in  such  a  way  that  any  general  rules  which 
they  make  are  to  be  considered  intra  vires  pro- 
vided they  are  laid  before  both  Houses  of  Parlia- 
ment, and  provided  that  nobody  has  taken  the 
trouble  either  to  read  them  or  to  make  any  motion 
upon  the  subject.  In  this  case  I  have  arrived  at 
the  opinion  that  the  sections  can  be  reasonably 
read,  and  ought  to  be  read,  in  accordance  with 
that  rather  abstract  proposition,  sub-sect.  2  of 
sect.  1  of  the  Act  1888,  which  has  been  repeatedly 
referred  to — "  The  Board  of  Ti-ade  shall  as  soon 
as  may  be  alter  the  passing  of  this  Act,  and  may 
from  time  to  time  make  such  genei'al  rules  as  are 
in  the  opinion  of  the  board  required  for  giving 
effect  to  this  section,  and  the  pro\'i8ions  of  sect.  lOl 
of  the  principal  Act  shall  apply  to  all  rules  so 
made  as  if  they  were  made  in  pursuance  of  that 
section."  Sect.  101,  sub-sect.  3,  which  is  to  be 
read  with  that,  is,  "  Gieneral  rules  may  be  made 
under  this  section  at  any  time  after  the  passing 
of  this  Act,  but  not  so  as  to  take  effect  before 
the  commencement  of  this  Act,  and  shall  (subject 
as  hereinafter  mentioned)  be  of  the  same  effect  as 
if  they  were  contained  in  this  Act,  and  shall  be 
judicially  noticed."  Now  I  admit  that  the  words 
are  very  strong — the  general  rules  are  to  have  the 
same  effect  as  if  they  were  embodied  in  the  Act. 
I  accede  to  that.  But  what  general  rules? 
General  rules  which  are  made  for  "  giving  effect" 


to  that  section ;  not  all  general  rules — ^there  is  "* 
such  power  in  my  opinion  given  to  the  B(»rd  of 
Trade.  What  ai-e  the  general  mles  which  are  to 
have  the  satne  effect  as  if  they  were  contained  in 
the  Act?  The  general  rules  made  under  th^ 
section — general  rules  such  as  the  Legislature  has, 
under  sect.  101,  delegated  to  the  Board  of  Trate 
the  authority  of  making.  But  if  a  court  of  jnstiw 
(before  whom  all  these  questions  must  comeV 
tdtimately  considers  that  certain  mles  are  m]e» 
which  do  not  come  within  this  section,  in  my 
opinion  they  would  be  ultra  vires,  and  it  would  it 
the  duty  of  the  court  not  to  regard  them  u 
operative.  As  regards  the  question  of  their  i«- 
ceivine  any  judicial  sanction  from  the  fact  of 
their  being  laid  before  both  Houses  of  Parliament, 
I  cannot  concur  in  that.  That  is  a  matter  of  pre- 
caution ;  they  do  not  receive  any  imprimatvr  fnm 
having  been  laid  before  both  Houses  of  Parlia- 
ment ;  it  is  only  that  an  opportunity  is  given  t* 
somebody  or  other,  if  he  chooses  to  take  advanta^ 
of  it,  of  moving  that  they  be  annulled.  It  is 
precaution  which  in  ninety-nine  cases  out  of 
hundred  would  be  practically  a  sufficient  pre- 
caution; but  with  reference  to  the  abstraet 
proposition  which  was  questioned  in  the  judg- 
ment of  the  Master  of  the  Rolls,  which  h 
been  cited  (Ex  parte  Foreman,  18  Q.  B.  Div.  3931 
I  have  ai'rived  at  the  conclusion  that  if  the  mla 
were  seen  not  to  be  such  rules  as  it  was  coni 
plated  the  Board  of  Trade  should  have 
authority  of  making  under  the  sections  giviq 
them  the  authority  of  making  rules,  it  was  tb 
duty  of  the  court  to  determine  that  they 
ultra  vires. 

Lord  Russell. — My  Lords :  I  agree  in  the  coi 
elusion  at  which  your  Lordships  have  arrived  In 
the  facts  of  this  case  I  think  the  second  plea  of  tb» 
respondent  is  a  good  answer  to  the  action  on  tl» 
ground  that  the  remedy  is  not  injunction  brt 
summary  prosecution  tmder  sect.  1,  sub-sect.  4,d 
the  Act  of  1888.  As  to  the  broader  questions,  I 
think  the  rules  ai-e  intra  vires,  and  are  therefcw 
valid  and  binding,  even  apart  from  the  provision* 
in  sect.  101  of  the  Act  of  1883,  which  is  incorpo- 
rated in,  and  made  part  of,  sect.  1,  sub-sect  i  i 
the  Act  of  1888,  namely,  that  the  rules  made  a» 
to  have  effect  as  if  contained  in  the  Act  itselL 
But  further,  I  think  that,  if  the  rules  are  to  l# 
read  as  part  of  the  Act  (as  I  think  they  ought  to 
be),  it  is  not,  in  this  case,  competent  to  judidal 
tribunals  to  reject  them.  Such  effect  must  be 
given  to  them  by  judicial  construction,  as  caa 
pi-operly  be  given  to  them,  taking  them  in  con- 
junction with  the  general  provisions  of  the  Act  or 
Acts  of  Parliament  in  connection  with  which  they 
have  been  formulated. 

Interlocutor  appealed  from   reversed ;   came 

remitted  to  the  eourt  below  with  a  directim 

to  dismiss  the  action  with  costs,  the  apptU 

lants  to  pay  the  costs  of  this  appeal  audth 

costs  in  the  conrt  below. 

Solicitors  for  the  appellants,  G.  B.  Ellis  and 

/.  H.  and  /.  Y.  Johnson,  for  Davidson  and  Syi'K< 

Edinburgh. 

Solicitors  for  the  respondent,  Mann  and  Taylor, 
for  Dove  and  Lochhart,  Edinburgh,  and  Borlani- 
King,  and  Shaw,  Glasgow. 
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COURT    OF   APPEAL. 

March  9, 10,  and  20. 

(Before  Lindlet,  Ka.t,  and  Smith,  L.JJ.) 

Baibd  v.  Matoe,  &c.  of  Tunbbidoe  Wells. 

APPEAL  FBOM    THE  queen's    BENCH    DIVISION. 

Dedication   of  Burfaee  of  land, — Soil  beneath — 

" Stntt"—Pvhlte  place— Public    Health  Act 

1875(38  *  39  Vict.  c.  55),  »«.  4,  39,  149— IVn- 

bridge  Wells  Improvement  Act  1890  (53  *  54 

Viet.  c.  ccxxxv.},  s.  93. 

A  landowner  who  dedicates  land  to  the  public  to 

pass  and  repass  over  it,  dedicatee    the  surface 

and  no  more  for  the  public  to  ttse  as  a  way,  and 

all  that  is  below  the  surface  belongs  to  him  at 

before. 

.Si/  an  agreement,  afterwards  confirmed  by  Act  of 

Parliament,  and  entered  into  in  1739  between 

Oie  lord  of  the  manor  and  his  freehold  tenants,  it 

Kas  declared  that  a  certain  promenade  which 

I  formed  part  of  the  watte  of  the  manor  should 

\   remain  always  open  and  free  for  the  public  use 

I   417x2  benefit  of  persons  frequenting    Tunbridge 

■  WelU,  in  the  manner  the  sam^e  then  was  or  lately 
■>  had  been  used.     At  various  times,  subseqxiently, 

■  <i€  tovon  authorities  of  Tunbridge  Wells,  teith  the 

•  tonsent  of  the  lord  of  the  manor,  made  alterations 
oni  improvements  in  the  promenade.  The 
fMie  luid  a  right  to  pass  and  repass  on  foot 
ottr  the  promenade  from  the  earliest  times. 

By  the  Tunbridge  Wells  Improvement  Act   1890 

^  defendant    corporation    was    authorised    to 

I    ere«t  and  maintain  "in  any  street  or  public 

■  place,"  conveniences  for  the  use  of  the  pubhc.  It 
was  also  provided,  th^it  the  word  "  street "  should 

•  ktve  the  same  meaning  as  in  the  Public  Health 
ilrfl875. 

'field,  that  the  soU  below  the  promenade  was  not  a 
\    "  street  "  repairable  by  the  inhabitants  at  large 
:    mthin  the  meaning  of  tlie  Public  Health  Act 
1875,   and  was  not  vested  in  the  corporation ; 
:    neither  was  it  a  "  street  or  public  place  "  within 
!    the  meaning  of  the  Tunbridge   Wells  Improve- 
ment Act  1890 ;  and  therefore  the  soil  below  the 
promenade  was  vested  in  the  lord  of  the  jnanor, 
and  the  corporation  was  not  entitled  to  make  an 
excavation  and  erect  a  convenience  below  the 
promenade  without  his  consent. 
Becision  of  Grantham,  J.  reversed. 
This  was  an  appeal  from  a  decision  of  Grantham, 
J.,  on   the    l2th   April    1893,    dismissing    the 
action. 

There  is  a  public  promenade  at  Timbridge 
Wells,  formerly  called  "  The  Walks,"  and  now 
known  as  "  The  Pantiles."  The  defendants  are 
the  Urban  Sanitary  Authority  for  Tunbridge 
Tf  ells,  and  at  a  certain  spot  in  The  Pantiles  had 
Wade  an  excavation  and  built,  about  nine  feet 
Mow  the  surface  of  the  ground,  some  lavatories, 
*at€r-clo8ets,  and  urinals,  which  were  lighted  by 
flat  skylights  level  with  the  ground.  The  plaintiffs 
'ere  lords  of  the  manor  of  Rusthall,  as  trustees, 
and  the  tenant  for  life  of  that  manor,  and  the 
object  of  the  action  was  to  obtain  the  removal  of 
these  lavatories,  &c.,  or  at  all  events  to  prevent 

(«>  Beponed  by  W.  C.  BiS8,  Esq.,  Barrtster-at-Lav. 


their  being  used,  on  the  ground  that  the  defendants 
had  no  right  to  the  soil  under  the  promenade. 

Before  1739  Tunbridge  Wells  was  a  fashionable 
place  of  resort,  partly  on  account  of  its  medicinal 
springs,  and  "  The  Walks  "  had  been  laid  out  ever 
smce  1739  as  a  promenade  for  the  use  of  visitors, 
upon  land  which  was  part  of  the  waste  of  the 
manor.  Cei-tain  houses  had  been  built  on  the 
northern  and  southern  sides  of  the  Walks,  and 
disputes  had  arisen  between  the  then  lord  of  the 
manor  and  some  of  the  freehold  tenants,  and  an 
agreement  was  come  to  which  was  confirmed  by 
an  Act  of  Parliament.  By  the  agreement,  which, 
was  dated  21st  Nov.  1739,  some  of  these  houses 
were  to  be  the  property  of  the  lord,  and  certain 
others  were  to  belong  to  the  freehold  tenants,  and  by 
the  fifth  clause  it  was  agreed  that  the  lord  and  the 
freehold  tenants,  their  respective  heirs  and  assigns, 
should  for  ever  thereafter  "  permit  and  suffer  the 
said  medicinal  springs  or  wells  of  water  called 
Tunbridge  Wells,  the  place  or  shed  near  the  said 
spiings  or  wells  called  Dippers'  Hall,  and  the 
walks  called  Tunbridge  Wells  Walks,  and  all  ways, 
passages,  and  open  pieces  of  ground,  part  of  the 
said  premises  or  leading  thereto,  which  are  par- 
ticularly set  forth  and  distinguished  in  the  plan  of 
the  premises  hereto  annexed,  to  remain  always 
open  and  free  for  the  public  use  and  benefit  of 
the  nobility  or  gentry  and  other  persons  resorting 
to  or  frequently  using  Tunbridge  Wells  in  the 
manner  the  same  now  are  or  mtely  have  been 
used." 

By  clause  6,  no  further  building  was  to  be  built 
on  the  premises,  nor  were  the  foundations  of  the 
existing  buildings  to  be  enlarged.  By  clause  10, 
sewers  might  be  made  from  the  houses  to  the 
brook,  "  so  as  such  sewers  do  not  in  any  respect 
injure  or  prejudice  the  said  medicinal  springs  or 
wells  of  water,  to  prevent  which  it  is  hereby  further 
agreed  that  no  sewer  shall  be  made  nearer  to  the 
said  springs  or  wells  than  thirty  feet."  By 
clause  11,  it  was  thereby  "  fm-ther  agreed  by  and 
between  the  parties  hereto  that  no  necessary  house 
or  boghouse  shall  be  made  in  any  part  of  the  pre- 
mises before  mentioned,"  and  no  cellar  should  be 
sunk  more  than  6ft.  lin.  lower  than  the  pavement 
of  the  upper  walk. 

This  agreement  was  confirmed  by  an  Act  of  Par- 
liament (13  Greo.  2,  c.xi.),  which  recited  it  in  full, 
and  recited  that  it  would  be  for  the  advantage  of 
aU  the  parties  interested  in  the  premises  to  carry  it 
into  execution. 

At  the  time  of  this  agreement  and  Act  of 
Parliament,  the  Upper  Walk  was  rather  higher 
than  the  Lower  Walk,  and  the  Lower  Walk  was 
slightly  raised  above  the  road,  below  which  was  a 
carriage-road  giving  access  to  the  Coach  and 
Horses  inn. 

In  1793,  with  the  consent  of  the  lord,  and  by 
the  aid  of  subscriptions,  the  level  of  the  Lower 
Walk  was  raised  to  that  of  the  Upper  Walk,  and 
a  slope  was  formed  between  this  and  the  road, 
which  slope  was  inclosed  by  a  railing,  and  was 
planted  with  trees. 

In  1835  Improvement  Commissioners  were 
established  for  the  town  of  Tunbridge  Wells.  In 
1848  those  commissioners  became  the  sanitary 
authority.  In  1875,  when  the  Public  Health  Act 
was  passed,  they  became  the  urban  sanitary 
authority,  and  in  1889  a  Boyal  Charter  was 
obtained  incorporating  the  district  into  a 
municipal  borough.     !&  the  meantime,  in  1387 
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and  1888.  with  the  consent  of  the  lord  of  the 
manor,  the  Blope  between  what  was  the  Lower 
Walk  and  the  road  wa«  done  away  with,  and  a 
retaining  wall  was  built,  which  encroached  about 
two  feet  upon  the  road,  and  the  Walk  was  made 
level  to  the  edge  of  this  wall,  which  was 
surrounded  by  an  iron  railing.  Steps  at  intervals 
gave  access  to  the  road  below. 

In  1876  some  correspondence  took  place 
between  the  lord's  agent  and  the  town  authorities, 
in  which  they,  proposing  to  do  some  repairs  on 
the  Walks  with  the  lord's  consent,  inquired 
whether  he  intended  to  raise  any  onestion  as  to 
the  right  of  the  public  over  the  Walk,  because 
thej  had  no  power  to  spend  the  rates  on  property 
claimed  as  private  property.  The  lord  s  agent 
answered  that  the  lord  did  not  question  the  rights 
of  the  public  over  the  Parade,  bat  being  within 
the  manor  be  was  entitled  to  be  consulted,  and  he 
seems  to  have  Bubscribed  202.  towai-ds  the 
improvements  then  made. 

Several  Acts  ot  Parliament  have  been  passed 
relating  to  the  town  and  borough  of  Tunbridge 
Wells,  including  one  in  1835,  by  which  the 
commissioners  were  established,  and  provision 
made  for  lighting,  watching,  cleaning,  regulating, 
and  otherwise  improving  tbe  town,  regulating  the 
supply  of  water,  and  establishing  a  market; 
another  in  1846  repealing  most  of  the  Act  of 
1835,  and  nving  similar  powers.  In  1890  the 
Tunbridge  Wells  Improvement  Act  1890  (53  &  54 
Vict.  c.  ccxxxv.)  was  passed.  None  of  these  Acts 
contained  any  repeal  of  the  Act  of  1T39,  or  any 
express  power  to  interfere  with  the  well  or  the 
walks.    Sect.  93  of  the  Act  of  1890  provided : 

The  corporation  may  erect  and  maintain,  or  permit  to 
be  erected  and  maintained,  in  any  street  or  pnblio 
place,  or  on  land  belonging  to  them,  or  on  land  belong- 
ing to  any  person  with  the  consent  of  the  owner,  lessee, 
and  occupier  thereof  for  the  time  being,  water-cloeets, 
nrinals,  and  lavatories  for  the  use  of  the  public,  and 
may  charge  for  the  use  of  snch  water-cloaete  and 
lavatories  erected  and  maintained  by  them  snch  sum  as 
they  make  think  proper,  and  the  corporation  may  make 
hje-laws  for  the  management  of  such  water-closet!!, 
nrinals,  and  lavatories,  and  for  the  conduct  of  the 
persona  using  the  same.  Every  water-closet,  urinal,  or 
lavatory  erected  by  permission  of  the  corporation  under 
this  section  shall  be  subject  to  snch  terms  and  conditions 
as  the  corporation  may  prescribe  with  respect  to  the 
charges  (if  any),  to  be  made  for  the  use  thereof,  and 
for  repairing  and  keeping  the  same  in  proper  order,  and 
for  closing  or  removing  the  same  if  and  when  required 
by  the  corporation,  bat  nothing  herein  shall  be  held  to 
authorise  a  charge  for  the  use  of  a  public  urinal. 

Sect.  284  enabled  the  corporation  to  erect  and 
maintain  shelters,  band-stands,  lavatories,  and 
other  places  and  conveniences  with  the  consent  of 
the  owner  and  occupier  on  any  land  within  the 
borough,  or  any  other  land  within  the  borough 
belonging  to  the  corporation  or  under  their  con- 
trol. And  for  the  purposes  of  this  section  the 
corporation  were  empowered  by  agreement  to 
acquire  and  hold  any  land  within  the  borough 
not  exceeding  in  the  whole  five  acres. 

Sect.  4,  amongst  other  things,  provided  that 
the  sevend  woras  and  expressions  to  which 
meanings  were  assigned  in  the  Public  Health 
Acts  should  have  in  this  Act  the  same  respective 
meanings. 

Sect.  4  of  the  Public  Health  Act  1875  provides 
that '  street '  includes  any  highway  and  any  road. 


lane,  footway,   square,  court,  alley,  or  passage, 
whether  a  thoroughfare  or  not. 

Sir  Biehard  Webster,  Q,C.,  MouUon,  Q.C.  and 
Warrington  for  the  appellants. — The  soil  under 
the  Pantiles  is  not  vested  in  the  defendants,  asd 
they  have  no  right  to  excavate  the  soil  and  bnili 
these  conveniences  underneath  the  surface.  The 
Pantiles  are  still  a  part  of  the  waste,  and  the  atnl 
is  vested  in  the  lord  of  the  manor,  except  so  {sr 
as  the  public  have  a  right  to  use  the  surface,  ii 
accordance  with  the  agreement  and  Act  of  1739. 
Whatever  dedication  there  was  of  the  Pantiles  to 
the  public  was  a  limited  dedication  only,  in  aoori- 
ance  with  that  agreement  and  Act.  That  Act  of 
Parliament  was  not  simply  an  agreement  between 
the  lord  and  the  commoners  infer  te.  By  leaaot 
of  the  special  provisions  of  the  Act  of  1739  tliii 
is  not  a  "  street "  or  "  public  place  "within  the  Act 
of  1875  or  the  Act  of  1890,  and  any  rights  tie 
defendants  may  have  over  it  are  subject  to  tto 
provisions  of  the  Act.  The  Public  Health  Ad 
1875,  being  a  general  Act\  does  not  override  tin 
special  Act  of  1739,  to  which  it  does  not  refei 
This  is  not  a  highway  repairable  by  the  inhabi 
tants  at  large,  and  theref  oi-e  the  soil  does  not  rei 
in  the  defendants  imder  sect.  149  of  the  Act  t 
1875.  The  local  authorities  have  always  obtaimi 
the  consent  of  the  lord  of  the  manor  befoR 
making  any  alterations  or  doing  •  any  repair 
The  lord  of  the  manor  has  always  acted  as  ti 
owner  of  this  land,  subject  to  the  provisions  i 
the  Act  of  1739.  The  word  "street"  in  tj 
Public  Health  Act  1875  only  includes  the  sni'tai 
of  the  soil  and  so  much  below  it  as  is  required  foi 
the  purposes  of  the  traffic : 

Corerddte  v.  Charlton,  40  L.  T.  Bep.  88 ;  4  Q.  9 
Div.  104 ; 

RolU  V.  Vetiry  of  8t.  Qeorqe  the  Martyr,  Souikmit, 
43  L.  T.  Rep.  140 ;  14  Ch.  Div.  785  ; 

Board  of  Work*  for  the  Wandmcorth  DiMriei  t.  IV 
United.  Telephone  Company,  51  L.  T.  Bep.  148| 
13  Q.  B.  Div.  904. 

Sect,  93  of  the  Act  of  1890  only  gives  the  defe» 
dants  power  to  erect  these  conveniences  "  in  "  v8 
street  and  "  on "  any  land  under  their  contro 
This  does  not  give  them  any  right  to  excavate  vA 
erect  them  '■  under  "  a  street  or  such  land.  TUl 
ia  shown  by  the  fact  that  when  the  Public  HeaU 
(London)  Act  1891  (54  &  55  Vict.  c.  761  was  paaaeJ 
it  was  considered  necessary  to  provide,  by  sect  4^ 
sub-sect.  2,  that  for  the  purposes  of  making  con- 
veniences the  subsoil  of  any  road  should  be  vestei 
in  the  sanitary  authority. 

Sir  Henry  James,  Q.C.  and  Upjohn  for  tla 
respondents. — The  place  in  question  is  a  "  street" 
It  is  clearly  within  the  definition  in  sect.  4  of  tin 
Public  Health  Act  1875.  The  soil  is  vested  in  th» 
defendants,  so  far  as  is  necessary  to  give  them  a 
right  to  erect  this  convenience  : 

The  Fareham  Local  Board  v.  Smith,  7  Times  L 
Bep.  443. 
It  is  said  it  is  not  a  "  street,"  because  of  tin 
limited  and  special  dedication  in  the  Act  of  1739. 
There  cannot  be  an  agreement  infer  partes  that 
there  shall  be  a  limited  dedication  of  a  piece  of 
ground.  The  Act  of  1739  is  only  a  Parliamentaiy 
sanction  to  an  agreement  between  the  lord  of  tlia 
manor  and  the  freehold  tenants  that  their  respec- 
tive rights  should  be  adjusted  in  manner  there  *t 
forth.  It  aftects  the  private  rights  of  those  paitiw 
only,  and  not  the  public.    Then  this  is  a  highway 
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repairable  by  the  inhabitants  at  large,  within 
aecL  149  of  the  Public  Health  Act  1875.  and  the 
soil  is  rested  in  the  defendants.  The  local  authori- 
tieg  have  repaired  and  altered  it  from  time  to  time, 
and  the  public  have  had  a  right  of  way  over  it 
from  the  earliest  times.  This  is  a  "  sti"eet  "  and  a 
'•public  place "  within  the  Act  of  1890.  Sect.  93 
of  that  Act  gives  the  defendants  power  to  erect 
these  conveniences  in  "  any  "  street,  and  does  not 
limit  the  power  to  streets  vested  in  the  corpora- 
tion. Sect.  39  of  the  Public  Health  Act  1875 
gives  the  urban  authority  power  to  erect  con- 
Tenienoes  in  "  proper  and  convenient  situations  " 
without  any  such  limit.  "  In  "  any  street  means 
also  Doder  any  street.  Sect.  284  of  the  Act  of 
1890  ^ves  the  defendants  power  to  erect  con- 
;   veoiences  "  on  any  land  under  their  control." 

Sir  Richard  Webster  in  reply. 

Cur.  adv.  vult. 

March  20. — Lindlet,  L.J. — This  is  an  appeal 

from  a  decision  of  Grantham,  J.  dismissing  the 

«ction  with  costs.    The  object  of  the  action  was  to 

•:  oompel  the  defendants  to  remove,  or  at  all  events 

I^scontinue  the  use  of,  some  lavatories,  water- 

^oeets,  and  urinals  which  they  had  built  under  one 

W  the  public  promenades  at  Tunbridge  Wells. 

■The  defendants  DuUt  those  conveniences  under  the 

[authority,  or  supposed  authority,  confeired  upon 

iftein  by  sect.  93  of  the  Tunbridge  Wells  Im- 

lirovement  Act  1890  (63  &  54  Vict.  c.  ccxxxv.), 

^ch  is  as  follows  :  [His  Lordship  then  read  the 

Mction.]    The  plaintiff  is  the  lord  of  the  manor 

;  d  Rnsthall,  and  the  soil  of  the  locus  in  quo  is  his 

property.    The  surface  of  that  soil  is  a  public 

promenade,  which  was  enlarged,  and  in  substance 

made,  some  years  ago  by  the  local  authority  with 

.  "the  consent  of  the  lord  of  the  manor.    The  con'e- 

spondence  which  took  place  when  this  was  done, 

>«id  the  evidence  given  at  the  trial,  convince  me 

'that  assuming  the  loeus  in  quo  to  be  a  street  or 

^blic  place,  it  has  not  become  repairable  by  the 

IsLhabitants  at  large,  and  is  not,  therefore,  vested 

in  the  defendants  oy  the  Puhlio  Health  Act  1875, 

.■aor.  indeed,  by  any  other  Act.    Nor  does  the 

'cridence  warrant  the  inference  that  the  plaintiff 

M  estopped  from  denying  that  it  ie   so.  vested. 

The  defendants  had,  therefore,  no  right  to  erect 

the  lavatories,  &c.,  where  they  did  as  owners  of 

i  the  soil  in  which  they  were  put.    The  soil  Ijelonged 

■^  to  the  plaintiff,  and   the  defendants  can  only 

?  instify  their  proceedings  imder  the  Tunbridge 

Wells  Improvement  Act  1890,  s.  93,  which  I  have 

.  read.    Is,  then,  the  loeus  in  quo  a  "  street  or 

I  public  place  "  within  the  meaning  of  that  Act .' 

;  The   promenade  itself — i.e.   the    surface  of  the 

ground  in  question — is  certainly  a  '•  public  place," 

<Teii  if  it  is  not  a  "  street "  within  the  meaning  of 

8«ct.  4  of  the  Public  Health  Act   1875.     But 

nothing  has  been  dedicated  to  the  public  except 

the  surface,  and,  after  much  consideration,  I  have 

I  «ome  to  the  conclusion  that  the  soil  under  the 

I    surface,  not  having  been  dedicated  to  the  public, 

u  not  a  "  street  or  public  place  "  within  sect.  93 

!    <A  the  local  Act,  and  that  the  defendants  had  no 

j    right,  therefore,  to  erect  the  lavatories.  &c.,  in 

I    that  goil  without  the  consent  of   the  plaintiff 

j     under  that  section.    For  the  same  reason  I  have 

<oine  to  the  conclusion  that  the  soil  in  which  the 

^atones,  &c..  have  been  erected  was  not  under 

»M  control  of  the  defendants  so  as  to  enable  them 

w  justify  their  acts  under  sect.  284  of  the  local 


Act.  The  case  of  The  Fareluxm  Local  Board  v. 
Smith  (7  Times  L.  Kep.  443)  is  not  opposed  to 
this  view,  for  the  wires  protected  there  were  the 
property  of  the  local  board,  and  were  attached  to 
posts  belonging  to  them,  and  erected  in  the  street 
which  was  vested  in  them,  and  which  included 
the  soil  in  which  the  posts  were  erected.  The 
word  "  street  "  in  the  Public  Health  Act  1875  has 
been  decided  to  mean  a  corporeal  hereditament 
consisting  of  the  surface  soil  itself  [Coverdale  v. 
Charlton  {ubi  sup.)  to  such  a  depth  as  is  required 
for  the  purposes  of  traffic  (see  IlolU  v.  Vestry  of 
St.  George  the  Martyr,  Souihwark  (ubi  sup.).  But 
it  was  held  in  The  Board  of  Works  for  tlie  Wands- 
worth District  V.  The  United  Telephone  Company 
(ubi  sup.)  that  **  street "  did  not  mean  the  space 
so  far  above  the  surface  as  not  to  interfere  with 
traffic.  Upon  the  same  principle,  it_  appears  to 
me  that  ground  well  below  the  made  road  or 
pavement  is  not  a  "  street "  within  the  meaning 
of  the  same  Act.  If  it  be  said  that  the  ground 
below  is  wanted  for  support,  the  answer  is  that, 
so  long  as  the  road  is  supported,  the  public  hare 
no  right  to  or  interest  in  the  soil  below.  The 
expression  "  public  place  "  does  not,  in  my  opinion, 
express  more  than  the  word  "  street "  so  far  as 
soil  below  the  sui-face  is  concerned.  Tliis  view  of 
the  construction  and  effect  of  the  Tunbridge 
WeUs  Improvement  Act  1890  renders  it  unneces- 
sary to  consider  its  effect  on  the  special  Act  of 
178.9  giving  effect  to  the  agi-eement  between  the 
lord  of  the  manor  and  the  commoners  recited  in 
that  Act.  It  is  sufficient  to  say  that  there  is 
nothing  in  the  Act  of  17S3  which  assists  the 
defendants.  But  that  Act  does,  in  my  opinion, 
confirm  the  view  which  I  have  taken  of  the  umited 
meaning  of  "  street "  in  sect.  93  of  the  local  Act 
of  1890.  It  only  remains  tx>  consider  to  what 
relief  the  plaintiff  is  entitled.  An  injunction  was 
not  seiiously  pres.sed  for,  and  there  is  no  necessity 
for  granting  an  injunction,  at  least  at  present. 
But  the  plaintiff  is,  in  my  opinion,  entitled  to 
have  the  judgment  appealed  from  reversed,  and 
to  a  declaiution  that  he  is  entitled  to  the  soil  in 
which  the  lavatories,  &c.,  have  been  erected,  and 
that  the  defendants  are  not  entitled  to  them,  or 
to  the  use  of  them,  without  his  consent.  Liberty 
to  apply  should  be  reserved.  The  defendants, 
being  in  the  wrong,  must  pay  the  costs  here  and 
below. 

Kay,  L.J.  (after  stating  the  facts  set  out  above, 
continued:) — The  saving  clause  in  the  Act  con- 
firming the  agreement  shows  that  it  was  to  be 
binding  on  the  lord  of  the  manor  and  on  all  the 
fi-eehold  tenants  of  the  manor,  and  on  all  persons 
claiming  under  them.  The  defendants  justify  what 
they  have  done  by  referring  to  certain  statutes. 
Prima  facie  the  soil  and  freehold  of  the  locality  is 
vested  in  the  plaintiffs.  The  correspondence  which 
took  place  in  1876  between  the  lord's  agent  and 
the  town  authorities,  and  the  fact  that  the  lord 
subscribed  towards  the  improvements  then  made, 
were  relied  on  as  showing  that  the  lord  recognised 
that  the  walks  were  streets  within  the  Public 
Health  Act  1875.  But  it  was  pointed  out  that 
this  is  not  the  necessary  inference,  because,  if  they 
were  a  pleasure  ground  and  the  property  of  a 
private  person,  the  urban  sanitary  authority  would, 
under  sect.  164, 1>e  at  liberty  to  expend  the  rates 
in  paving  and  repairing  them.  It  is  argued  that 
these  walks  are  streets,  or  at  any  rate  they  are  a 
public  place,  and  that  sect.  93  of  the  4x:t  of  1^0 
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empowered  the  corporation  to  make  this  con- 
venience. The  Act  of  1739,  it  is  urged,  is  a  mere 
Parliamentary  sanction  to  a  contract  between  the 
lord  of  the  manor  and  the  freehold  tenants  which 
could  not  be  made  binding  without  Parliamentary 
authority.  By  sect.  4  of  the  Public  Health  Act 
1875,  "  street "  in  that  Act  includes,  amongst  other 
things,  "any  road,  lane,  footway,  square,  court, 
alley,  or  passage,  whether  a  thoroughfare  or  not," 
and  by  sect.  149,  when  streets  are  "highways 
repairable  by  the  inhabitants  at  large  within 
any  urban  district,"  such  streets  "  and  the  pave- 
ments, stones,  and  other  materials  thereof,  and 
all  buildings,  implements,  and  other  things  pro- 
vided for  the  purposes  thereof,  shall  vest  in  and 
be  under  the  control  of  the  urban  authority."  In 
Coverdah  v.  Charlton  {vbi  sup.)  it  was  held  that 
these  words  did  not  give  the  property  in  the  soil 
under  the  street,  but  merely  the  surface  and 
such  part  of  the  soil  as  could  be  used  for  the 
ordinary  purposes  of  a  street.  In  BoUs  v.  Vestry 
of  St.  George  the  Martyr,  Southwark  {ubi  sup.)  this 
was  explained  to  mean  only  the  surface,  and  with 
the  surface  such  right  below  the  surface  as  was 
essential  to  the  mamtenance  and  occupation  and 
exclusive  possession  of  the  sti-eet,  and  the  making 
and  mainlining  of  the  street  for  the  use  of  the 
public.  In  Board  qf  Works  for  the  Wandsieorth 
District  v.  United  Telephone  Company  («hi  sup.). 
Lord  Esher,  adopting  the  words  of  Lord  Bram- 
well,  that  "  street "  comprehends  "  a  surface  of 
such  thickness  as  the  local  board  may  require 
for  the  purposes  of  doing  to  the  street  that 
which  is  necessary  for  it  as  a  street,  and  also  of 
doing  those  things  which  are  commonly  done  in 
and  under  the  streets,"  says  that  "  street "  com- 
prises a  depth  which  enables  the  urban  authority 
to  raise  the  street  and  to  lay '  down  sewers. 
Bowen,  J.  does  not  go  so  far,  and  seems  to  hold 
that  oidy  a  statutory  right  of  property  was  in- 
tended to  vest.  But  I  am  clearly  of  opinion 
that  these  walks  are  not  repairable  by  the  in- 
habitants at  large,  although  with  the  consent  of 
the  lord  of  the  manor  certain  repairs  have  been 
done  upon  them  by  the  urban  authority.  There- 
fore they  are  not  vested  in  the  urban  authority. 
Further,  although  it  is  not  necessary  to  decide  the 
point,  my  opinion  is  that  the  walks  are  a  pleasure 
ground  set  apart,  as  described  in  the  agreement 
and  statute  of  1739,  together  with  the  wells  or 
medicinal  springs,  for  the  public  use  and  benefit 
in  the  manner  in  which  the  same  were  then 
used.  The  definition  of  street  in  the  Public 
Health  Act  1875,  sect.  4,  is  wide,  as  I  have 
pointed  out ;  but,  looking  to  the  nature  of  these 
walks,  and  the  dedication  shown  by  the  Act  of 
1739,  I  do  not  think  these  walks  are  within 
it.  In  my  opinion  a  pleasure  ground,  though 
within  a  town,  is  not  necessarily  a  street. 
It  would  be  absurd  to  say  that  Hyde  Park  is  a 
street,  even  if  the  Crown  had  no  rights  in  it. 
Whatever  rights  the  corpoi-ation  of  Tunbridge 
Wells  may  have  must,  I  think,  depend  upon 
sect.  93  of  their  Act  of  1890.  There  is  nothing  in 
this  statute  which  vests  in  them  the  soil  under 
the  walks.  Assuming  that  the  words  "  public 
place  "  include  the  walks,  I  should  be  of  opinion 
that  the  section  would  permit  them  to  place  a 
convenience  upon  the  walks,  but  not  underneath 
them.  There  is  no  evidence  that,  at  the  time  when 
this  Act  was  passed,  it  was  usual  to  make  such 
constructions  underground.    The  statute  of  1739 


had  a  larger  effect  than  merely  confirming  Ha 
agreement  recited  in  it.  An  agreement  between 
several  persons  may  be  revoked  by  assent  of  all 
the  parties  or  their  successors.  But  one  effect  of 
this  statute  was  to  make  this  agreement  irrevoc- 
able. Another,  and  for  the  present  purpose  more 
important  effect,  was  to  give  the  sanction  of  as 
Act  of  Parliament  to  the  peculiai'  dedication  to 
the  use  of  the  public  of  the  medicinal  wells,  and 
of  the  walks  and  pleasure  grounds  mentioned  in 
the  agreement.  I  have  no  doubt  that  the  public, 
suing  by  the  Attomey-Gtenerai,  could  after  thj» 
statute  have  enforced  the  provisions  in  tbdr 
favour,  and  have  obtained  an  injunction  to 
restrain  any  interference  with  them.  All  the  condi- 
tions of  the  dedication  were  sanctioned  in  lite 
manner,  and  my  opinion  is  that  any  attempt  to 
erect  a  convenience  on  these  walks  might  have  b««a 
restrained  by  the  public  suing  by  the  Attorney- 
General  as  being  contrary  to  the  dedicatiott 
which  Parliament  sanctioned  by  the  Act  of  1739. 
By  the  ordinary  i-ule  of  construing  statutes,  th» 
Act  of  1890  must  be  read  as  not  repealing  or 
interfering  with  the  statute  of  1739,  to  whick 
it  does  not  refer,  if  it  does  contain  provimons  ii 
favour  of  the  public.  I  am  inclined  to  think  thd 
it  does  cont£un  such  provisions,  and  that  thi 
prohibition  against  erecting  conveniences  in  tl 
walks  is  one  of  them.  Bu^  if  this  be  not  so.) 
least  the  agreement  and  Act  of  1739  contains 
description  and  limitation  of  the  dedication  f< 
public  use  of  the  wells  and  walks,  and  this  beil 
so,  I  cannot  read  sect.  93  aa  including  these  wtH 
in  the  public  places  mentioned  in  that  sectiol 
Even  if  they  are  included,  I  cannot  see  that 
corporation  had  any  right  to  make  any  con- 
venience beneath  the  walks  in  the  subsoil,  whidi 
undoubtedly  belongs  to  the  plaintiffs.  I  tliiiil 
there  should  be  a  declaration  that  the  corponitioa 
had  no  such  right,  but  I  am  not  inclined  tl 
interfere  by  injunction. 

Smith,  L.J. — This  is  an  action  brought  by  thi 
plaintiffs,  in  whom  the  manor  of  Rusthall  il 
vested,  to  restrain  the  defendants  from  maintain- 
ing an  undergroimd  convenience  constructed  bj 
them  under  the  "  Pantiles,"  at  Tunbridge  Wellfc 
Grantham,  J.  gave  judgment  for  the  defendanti, 
and  the  plaintiffs  appealed.  The  action  was  origin- 
aUy  launched  upon  two  grounds :  first,  that  th* 
convenience  constituted  a  nuisance ;  and  secondlf. 
that  it  had  been  con^structed  by  the  defendant* 
upon  the  plaintiffs'  property  without  justification. 
The  first  ground  has  been  abandoned,  and  tb* 
case  has  proceeded  upon  the  allegation  that  tlie 
defendants  have  trespassed  upon  the  plaintiff 
property.  It  is  not  disputed  that  the  place  whew 
the  convenience  is  erected  is  the  plaintifi' 
property,  but  the  defendants  justify  under  \i» 
PubUc  Health  Act  1875,  sects.  39  and  149,  and 
also  under  sect.  93  of  the  Tunbridge  Well* 
Improvement  Act  1890  (53  &  54  Vict.  c.  ccxixv.). 
To  these  defences  the  plaintiffs  reply  that  neither 
the  Public  Health  Act  1875  nor  the  Tunbridge 
Wells  Improvement  Act  1890  apply,  because  of 
the  special  legislation  which  took  place  in  the 
year  1739,  and  also  because  the  place  in  which  tb» 
convenience  is  situated  is  not  a  street  or  a  puUic 

flace  within  the  meaning  of  either  of  those  Acts- 
t  becomes  necessary,  therefore,  first  of  all  to  B8» 
what  this  legislation  was.  It  appears  that  so 
agreement  bearing  date  the  2l8t  Nov.  1739  *» 
entered  into  between  the  Ip^d  of  the  manor  of  the 
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one  part,  and  the  freehold  tenants  of  the  other 
part,  which  recited  that  disputes  had  long  sub- 
eiiited  between  the  lord  and   the  tenants  as  to 
the  incioeing  of   the  medicinal  springs,  called 
•"Tnnbridge  Wells"  and  of  the  Tunbridge  Wells 
Walks,  I.e.,  the  "  Pantiles,"  and  also  concerning 
the  erection  of  messuages,  shops,  and  other  build- 
ings near  to  the  walks  which  were  alleged  by  the 
tenants  to  form  pai-t  of  the  waste  of  the  manor 
whereby  then-  common  of  pasture  and  other  rights 
in  the  waste  were   interfered  with,  and  that  to 
detetmine  and   adjust  these  disputes  and   diffe- 
rences the  agreement  had  been  come  to  between 
the  parties.    It  was  provided  by  this  agreement 
(ittttr  alia)  that  the  messuages,  shops,  and  build- 
ings which  were  then  in  dispute  should  be  divided 
into  three  lots  and  drawn  for,  two  of  such  lots  to 
to   the    lord   and   one   to  the  freehold 
;  that  (clause  5)  the  lord  and  the  freehold 
tenants  should  for  ever  thereafter  permit  the  medi- 
cinal springs  and  the  Tnnbridge  Wells  Walks,  and 
all  ways,  passages,  and  open  pieces  of  ground,  part 
<rf  the  manor  or  leading  thereto,  which  were  par- 
ticularly set  forth  in  a  plan  annexed  to  the  agree- 
ment, to  remain  always  open  and   free  for  the 
fnblic  use  and  benefit  of  the  nobility  and  gentry 
id  other  persons    resorting   to  or  frequenting 
nbridge  Wells,  in  the  manner  the  same  then  were 
lately  had  been  used;   that  (clause  6)  neither 
lord  or  the  freehold   tenants  should  at  any 
le  thereafter  build  any  messuage  on  any  part 
the  premises   but   those  then   built  upon,  or 
any  of  the  present   foundations ;    that 
(danse  10)  the  lord  and  the  tenants  from  their 
Ittpective  messuages  might  make  sewers  to  the 
lireok  belonging  to   Lord  Abergavenny,  so  that 
■«ich  sewers   did  not  in   any  respect  injm«  or 
;  prejudice  the  medicinal  springs,  to  pi-event  which 
t»was  agreed  that  no  sewer  should  be  made  nearer 
to  the  said  springs  than  thirty  feet ;  that  (clause 
S)  no  necessary  house  or  bog-house  should  be 
Dade  in  any  part  of  the  premises,  but  that  those 
liien  in  being  should  continue.    It  appears  to  me 
obrious  that  this  is  an  agreement  come  to  for  the 
mutual  benefit  of  the  lord  and  the  tenants  inter 
\tt  and  nothing  more.     It  is  simply  an  agreement 
!to  settle  the  disputes  which  had  long  subsisted 
'between  them,  and  to  determine  what  should  or 
•ionld  not  be  done  by  the  respective  parties  in 
Klation  thereto  in  the  future.   It  is  a  mistake  to  say 
that  it  was  an  agreement  entered  into  by  the  lord 
and  the  tenants  for  the  benefit  of  the  public.  That 
■was  not  its  object  at  all.    Clause  5,  which  was  so 
:iBDch  pressed  upon  us,  when  read  in  conjtmction 
'Vitb  the  recital  that  the  object  was  to  put  an  end  to 
iiie  existing  disputes  between  the  lord  and  the 
tenants  as  to  the  inclosing  of  the  springs  and 
walks,  and  as  to  the  buildings  already  erected,  does 
not  appear  to  me  to  indicate  that  the  agreement 
was  come  to  for  the  purpose  of  benefiting  the 
public  but,  for  the  purpose  of  mutually  benefiting 
the  parties  thereto,  the  one  having  desired  that 
the  springs  and  walks  should  be  inclosed,  and  the 
other  desiring  that   they  should  be  kept  open. 
That  the  freehold  tenants  would  benefit  by  the 

rgs  and  walks  being  kept  open  is  obvious,  for 
would  naturally  attract  strangers  to  tlieir 
town  and  enhance  their  trade,  and  thi^  is  the  real 
object  they  had  in  view.  But  it  was  argued  that, 
as  Parliament  in  the  year  1739  had  passed  an  Act 
which  "  ratified,  established,  and  confirmed  "  this 
agreement,  it  was  to  be  taken  as  if  the  agreement 


was  an  Act  of  Parliament  passed  in  the  interests 
of  the  public,  and  that  it  became  an  Act  of 
Parliament  passed  for  a  special  purpose  binding 
upon  the  whole  world.  The  object  of  the  Act  of 
1739  is  clearly  stated  in  its  preamble,  which 
recites  that,  "  whereas  it  would  be  for  the  advan- 
tage of  all  the  parties  interested  in  the  premises 
that  the  said  agreement  should  be  cai-ried  into 
execiition,  in  regard  that  the  great  expenses 
which  would  necessarily  attend  the  further  prose- 
cution of  the  suite  that  have  arisen  and  are  still 
depending  between  the  parties,  will  thereby  be  pi-e- 
%-ented;  yet  such  agreement  cannot  be  rendered 
effectual  to  answer  the  intention  of  aU  the  parties 
without  the  aid  of  an  Act  of  Parliament."  Who 
are  "  all  the  parties  interested  in  the  premises  ?" 
Obviously  the  lord  and  the  tenants.  They  are 
the  persons  dealt  with  throughout  the  agreement, 
not  the  public  who  may  or  may  not  go  to  Tunbridge 
Wells.  As,  however,  the  agreement  is  confirmed  by 
statute,  and  is  made  iiTevocable,  it  may  be  that 
the  agreement  and  statute  have  conferred  rights 
on  the  public  to  use  the  Pantiles,  and  to  take 
water  from  the  springs,  and  it  may  be  that  these 
rights  could  be  enforced  by  an  information  by  the 
Attomey-Grenei-al :  but  I  do  not  desire  to  be 
taken  as  deciding  this  point.  But  even  if  this  be 
so,  the  Act  of  Parliament  cannot  be  regai-ded  as 
a  statutory  enactment  conferring  special  rights 
on  the  lord  of  the  manor  or  on  the  tenants,  and 
exempting  them  from  the  provisions  of  subsequent 
general  Acts  confemng  rights  on  other  bodies. 
The  rule  that  a  special  Act  is  not  i-epealed  by  a 
subsequent  general  Act  unless  an  intention  to 
repeal  is  expressed,  or  is  necessarily  implied,  is 
laid  down  in  numerous  cases,  of  which  Hawkins 
V.  Gathercole  (6  De  G.  M.  &  G.  1) ;  Tluyrpe  v. 
Adaint  (23  L.  T.  Rep.  810;  L.  Rep.  6  C.  P. 
125) ;  and  Fitzgerald  v.  Champney$  (o  L.  T.  Rep. 
2:13;  30  L.  J.  777,  Gh.)  are  good  examples. 
I  am  of  opinion  that  the  Act  of  1739  is 
not  a  special  Act  within  the  meaning  of  this 
rule.  I  pass  now  to  consider  the  subsequent 
Acts  referred  to  above.  The  first  is  the  Public 
Health  Act  1875.  Can  the  defendants  justify 
what  they  have  done  under  sects.  39  and  149  of 
this  Act?  This  depends  upon  whether  the 
locus  in  quo  was  a  street  which  was  a  highway 
repairable  by  the  inhabitants  at  large,  so  as  to 
vest  the  site  where  the  convenience  has  been 
erected  in  the  defendants.  The  facts  are  these : 
On  the  2l8t  Nov.  1739  the  site  of  the  convenience 
was  an  open  space  within  the  meaning  of  clause  5 
of  the  agreement  of  that  date.  In  1793  this  site 
was  converted  into  a  slope,  which  was  inclosed  by 
i-ails  and  planted  with  trees.  There  can  be  no 
doubt  as  to  the  right  of  the  public  to  pass  and 
repass  on  foot  over  the  Pantiles  from  the  earliest 
times,  and  this  is  not  disputed  by  the  appellants. 
In  the  year  1876  a  question  arose  between  the 
lord  of  the  manor  and  the  local  authority  as  to 
the  repairs  of  the  Pantiles,  and  it  was  agreed  that 
if  the  local  authority  desired  to  do  the  repairs 
they  might  do  so  without  any  previous  application 
to  the  lord.  This  licence  to  the  local  authority 
was  expressly  confined  to  mere  repairs  and 
restorations,  and  was  not  to  include  any  altera- 
tions in  the  general  aspect  of  the  Parade.  There- 
upon the  corporation  thenceforward  executed  the 
repairs.  In  the  month  of  October  1888  the 
defendants,  with  the  consent  and  approval  of  the 
lord  of  the  manor,  at  the  cost  of  over  500Z.,  built 
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a  retaining  wall,  the  fonndation  of  which  they 
placed  at  a  point  just  outside  the  foot  of  the 
old  slope,  and  they  filled  up  with  soil  the  space 
between  the  back  of  this  retaining  wall  and  the 
face  of  the  old  slope.  They  then  levelled  the  top 
of  this  embankment,  and  made  it  part  of  the 
Pantiles,  and  placed  on  the  edge  thereof  a  palisade 
of  iron  rails.  The  photograph  given  in  evidence 
clearly  shows  what  v^s  done.  Upon  the  top  so 
levelled  the  public  have,  since  1888,  passed  and 
repassed  at  their  free  will  and  pleasure  on  foot,  as 
over  the  other  parts  of  the  Pnntiles,  It  appears 
to  me  that  the  top  so  levelled  and  used  by  the 
public  on  foot  is  a.  street  within  the  meaning  of 
the  Public  Health  Act  1875.  The  interpretation 
section  of  that  Act.  viz.,  sect.  4,  enacts :  "  In  this 
Act,  if  not  inconsistent  with  the  contest,  the 
following  words  and  expressions  have  the  mean- 
ings hereinafter  respectively  assigned  to  them  ; 
'  street '  includes  any  .  .  .  road,  lane,  footway, 
square,  court,  alley,  or  passage,  whether  a  thorough- 
fare  or  not."  The  cases  of  Taylor  v.  Corporation 
of  Oldham  (35  L.  T.  Rep.  69ti ;  4  Ch.  Div.  395), 
approved  of  in  this  court  in  the  Midland  Railway 
Company  v.  Watton  (54  L.  T.  Hep.  482 ;  17  Q.  B. 
Div.  30),  and  again  re-affirmed  in  this  court  in 
HUl  V.  The  WaUasey  Local  Board  (69  L.  T.  Rep. 
641;  (1894)  1  Ch.  133),  have  decided  that  it  is 
immateiial  whether  the  road  or  footway  be  public 
or  private  property.  The  question  is  not  whether 
the  local  authority  could  make  a  sewer  through 
the  Pantiles.  I  should  have  thought  that  sect.  16 
of  the  Public  Health  Act  of  1875  enabled  them  to 
do  so,  and  that  under  sect.  54  they  could  also 
have  constmcted  water-mains  (see  Hill  v.  The  Wal. 
lasey  Local  Board  (ubi  sup.),  and  I  feel  great  diffi- 
culty in  saying  that  they  could  not.  The  sugges- 
tion made  that  the  local  authority  might  thereby 
destix>y  the  springs  has  no  weight  with  me,  for 
such  a  body  would  be  the  last  to  do  anything 
which  would  destroy  that  valuable  adjunct  to 
their  town.  But  by  the  Public  Health  Act  of 
1875  the  local  authority  have  no  similar  powers 
when  they  desire  to  provide  and  maintain  the 
conveniences  mentioned  in  sect.  39,  and  unless 
they  have  property  of  their  own  whereon  to  erect 
them  they  cannot  do  so  under  that  Act.  Is,  then, 
the  sit«  upon  which  the  local  authority  have  placed 
the  convenience  complained  of  a  street  which  is 
a  highway  repairable  by  tbe  inhabitants  at  large  ? 
If  not,  the  locns  in  qtw  is  not  vested  in  them,  but 
still  remains  the  pix)perty  of  the  plaintiffs.  It 
appears  to  me  that  it  is  not.  The  evidence 
leads  me  to  tbe  conclusion  that  it  was  not  a  high- 
way repairable  by  the  inhabitants  at  large,  at 
any  rate  up  to  June  1876,  and  I  can  find  no 
indication  that  since  that  date  any  of  the 
formalities  required  by  the  Highway  Act  1835, 
before  liability  to  repair  can  be  cast  upon  the 
public,  have  been  fulfilled.  Xor  do  I  find  that 
the  local  authority  have  given  the  notice  pre- 
scribed by  sect.  152  of  the  Public  Health  Act  of 
1875,  or  by  sect.  63  of  the  Tunbridge  Wells 
Improvement  Act  1890,  which  is  the  same  thing, 
to  constitute  it  a  highway  repairable  by  the 
inhabitants  at  large.  It  is  not,  therefore,  a  street 
which  is  a  highway  repaii"able  by  the  inhabitants 
at  large.  But  it  was  said  that,  even  if  this  were 
so,  the  plaintiffs  were  estopped  from  denying  that 
it  was  such  a  highway  because  of  what  took  place 
in  June  1876  and  subsequently  in  Oct.  1888.  But 
is  this  so?    All  that  the   lord  of   the    manor 


permitted  in  June  1876  was  that  the  local  autho- 
rity might  repair  the  Pantiles  if  they  desired  to 
do  so,  without  asking  his  leave,  expressly  resermg 
all  his  other  rights  in  the  locus  in  quo.  It  seemi 
to  me  that  the  inference  ought  not  to  be  drawn, 
that  he  consented  to  the  place  becoming  a  high- 
way repairable  by  the  inhabitxnts  at  large  so  u 
to  divest  him  of  his  property  therein.  ItTr» 
clearly  not  the  intention  of  the  parties,  and  I  do 
not  draw  this  inference.  In  Oct.  1888  he 
undoubtedly  consented  to  the  retaining  wall  and 
other  works  being  executed  by  the  corporation; 
but  it  is  quite  consistent  with  this  that  be  vtu 
willing  that  the  public  should  have  rights  of 
passage  over  the  surface  then  constructed  as  they 
had  exercised  from  the  earliest  times  over  the  nst 
of  the  Pantiles,  but  not  that  be  should  be  divested 
of  his  pi-operty.  For  these  reasons,  in  my  judg- 
ment, the  defendants  cannot  justify  what  ther 
have  done  under  the  Public  Health  Act  1875.  I 
now  come  to  the  justification  under  sect.  93  of  th» 
Tunbridge  Wells  Improvement  Act  189^.  This 
Act  does  not  incorporate,  but  is  in  addition  to,  the 
Public  Health  Act  1875.    In  some  instances  th» 

?owere  given  to  the  local  authority  by  the  Act  of 
890  overlap  those  given  by  the  Public  Health 
Act  1875,  and  in  many  instances  the  Act  of  1^ 
gives  powers  to  the  local  authority  in  addition  to 
those  given  by  the  Act  of  1875,  and  this  sect  PS 
is  an  example  of  such  additional  powers  given  t» 
the  local  authority.  [His  Lordship  then  reai 
sect.  93 :]  This  power  tt)  erect  these  convenience! 
in  any  street  or  public  place  was  new,  and  is  in 
addition  to  any  powera  to  be  found  in  the  Pabfo 
Health  Act  of  1875.  By  referring  to  sect  4  rf 
tbe  Act  of  1890  it  will  be  seen  that  the  worf 
"  sti-eet"  therein  is  to  have  the  same  meaning  as 
in  the  Public  Health  Act  1875,  except  in  certain 
cases  not  material  to  this  case.  If  then  the 
question  had  been  whether  the  local  authority 
could  have  erected  the  convenience  compl^ned 
of  upon  the  surface  of  the  Pantiles,  which  for  the 
reasons  above  given  is  a  "  street "  within  the 
meaning  of  the  Act  of  1890,  and  also  it  seems  to 
me  a  "  public  place,"  my  answer  would  have  been 
"  Yes,"  for  the  simple  I'eason  that  the  statute  sa.™ 
they  may.  But  now  arises  this  point :  does  the 
statute  enact  that  the  local  authority  can  do  this 
below  the  surface  of  land  which  is  not  their  pnv 
perty  ?  This  convenience  reaches  down  nine  feet* 
under  the  surface,  two  feet  of  which  are  imbedded 
in  soil  below  that  which  was  tipped  behind  the  re- 
taining wall  by  the  corporation  in  1888.  The 
cases  of  Coverdale  v.  Charlton  {ubi  sup.),  BdlU  t._ 
Vestry  of  St.  George  the  Martyr,  Southicark  \ubi 
sup.).  The  Board  of  Works  for  the  Wandstcwik 
District  v.  The  United  Telephone  Company  [vbi 
sup.),  and  The  Fareham  Local  Board  v.  SmiA 
(ubi  sup.),  were  referred  to  in  the  argument  to 
show  how  much  of  the  surface  and  subsoil  of  » 
street  vests  in  a  local  authority ;  but  these  were 
all  cases  in  which  it  was  admitted  that  the  street* 
had  vested  in  the  local  authority ;  whereas  in  the 
Act  of  1890  I  can  find  no  clause  which  vests  any 
of  the  streets  in  the  local  authority  excepting 
sect.  43,  which  has  no  application  to  the  present 
case,  and,  as  the  Pantiles  is  not  a  highway  repair- 
able by  the  inhabitants  at  large,  it  in  no  way  vests 
in  the  corporation.  These  cases  have,  therefore, 
no  application  to  the  present  case.  The  question 
comes  to  this :  Is  a  corporation,  which  is  em- 
powered to  ei-ect  conveniences  in  any  street  or 
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public  place  or  on  land  belonging  to  them,  and 
charge  for  their  use,  entitled  to  erect  the  same 
nnder  a  street  or  public  place  in  land  which  does 
not  belong  to  them  ?  A  landowner,  when  he 
dedicates  his  land  to  the  public  to  pass  and  repass 
over  it,  dedicates  the  surface  and  no  more  for  the 
pnblic  to  use  as  a  way.  All  that  is  below  the 
Borface  he  still  retains  to  himself  as  before,  and, 
unless  there  is  some  statutory  enactment  vesting 
the  way  in  somebody  else,  the  landowner  is  just 
as  much  owner  of  the  soil  of  the  way  and  all 
below  it  as  he  was  before  he  dedicated  it,  subject 
only  to  the  right  which  he  has  granted  to  the 
pnhUc  to  use  its  surface  as  a  way.  Now,  when  a 
statute  enacts  that  a  coi-poration  may  erect  a 
boilding  in  a  street  over  which  they  have  only  a 
right  of  way  as  one  of  the  public,  what  does  that 
mean  ?  Does  it  mean  that  they  may  only  utilise 
what  the  landowner  has  already  dedicated  to  the 
pnblic ;  or  does  it  mean  that  they  may  take  away 
from  the  landowner  what  he  has  not  dedicated  to 
the  public,  and  which  still  remains  his  own  >  It 
seems  to  me  that  the  true  answer  is,  that  it  only 
entitles  the  corporation  to  use  what  the  owner  has 
dedicated  to  the  public,  and  it  does  not  entitle 
the  corporation  to  take  the  landowner's  land  for 
nothing.  If  the  corporation  desire  to  erect  build- 
ings upon  another  man's  land  they  can  do  so  by 
paving  for  it,  for  the  Lands  Clauses  Consolidation 
Acts  are  incorporated  in  the  Act  of  1890.  It  was 
said  that  to  place  a  sewer  in  a  street  would  cer- 
tainly mean  nnder  a  street,  and  in  this  I  agree ; 
hot  without  the  special  powers  given  to  a  corpora- 
tion they  could  not  place  a  sewer  in  a  street  which 
has  not  vested  in  them.  Moreover,  the  words  of 
tie  Act  of  1890  are  "  erect  in  a  street,"  which 
raf  ber  points  to  building  upon  the  surface,  and  not 
nndergroimd.  At  the  time  when  the  Act  of  1890 
was  passed,  it  does  not  seem  that  these  conveni- 
ences were  ordinarily  placed  undergi-ound,  though 
since  that  date  it  has  become  a  common  pi-actice 
to  do  so,  and  by  the  Public  Health  (London)  Act 
1891  (54  &  55  Vict.  c.  76),  a.  44,  power  is  given  to 
a  sanitary  authoiity  to  provide  public  conveni- 
ences and  the  subsoil  of  the  i-oad  exclusive  of  the 
footway  adjoining  any  bxiilding  is  therein  ex- 
pressly vested  in  uie  authority  for  that  ptirpose. 
I  therefore  come  to  the  conclusion  that  the  defen- 
dants cannot,  under  the  Act  of  1890,  justify  the 
erection  of  this  convenience  underground  in  land 
vhich  has  never  been  vested  in  them,  and  I  agree 
that  the  appeal  must  be  allowed. 

Solicitors  for  the  plaintiffs.  Burn  and  Berridge. 
Solicitors  for  the  defendants,  Sole,  Turner,  and 
Knight. 


Friday,  April  20. 
(Before  Lindlet  and  Lopes,  L.JJ.) 
ToEKSHiEE  (West  Ridinq)  Cotintt  Council 

t.    HOLMFIBTH      UeBAN     SaNITAEY     AUTHO- 
WTT.  (a) 

APPEAL  FROM  THE   QUEEN'S  BENCH  DIVISION. 

Xnitance — Pollution  of  stream — Local  authority — 
OM  system  of  drainage — No  aggravation  of 
nuisance — Rivers  Follution  Prevention  Act  1S76 
(39  i-  40  Vict.  c.  75),  ««.  3,  10,  20. 

JProceeiingg  icere  taken  in  the  County  Court, 
againtt  a  local  board  under  sect.  10  of  the  Rivers 

(o)  Btported  by  W.  C.  Eiss,  E»q.,  Barrlstor-at-Law, 


Pollution  Prevention  Act  1876,  to  restrain  them 
from  knowingly  permitting  sewage  matter  to 
flow  into  a  stream.  That  statute  provides  by 
sect.  3,  that,  where  sewage  matter  is  carried  into 
any  stream  along  a  channel  used  at  the  date  of 
the  passing  of  the  Act,  no  one  shall  be  deemed  to 
have  committed  an  offence  against  the  Act  if  he 
shows  that  he  is  using  the  best  practicable  and 
available  means  to  render  the  sewage  matter 
harmless. 

The  defendants  had  succeeded  to  an  old  system  of 
drainage,  by  which  the  sewage  matter  was  carried 
into  the  stream,  and    the  judge   dismissed   the 
action  on  the  ground  that  they  had  done  nothing 
to  aggravate  the  nuisance. 

Held,  that  that  was  not  a  sufficient  answer  to  the 
complaint;  that  there  was  evidence  that  the 
defendants  had  knowingly  permitted  sewage 
matter  to  flow  into  the  river;  and  thai  the  case 
must  be  remitted  to  the  County  Court  judge  to 
consider  whether  they  had  used  the  best  practic- 
able and  available  means  to  render  it  harmless. 

Glossop  V.  Heston  and  Isleworth  Local  Board 
(40 i.  T.  Rep.  736  ;  1 2  Ch.  Div.  102)  and  Attorney- 
General  V.  Guardians  of  Dorking  Union  (46 
L.  T.  Rep.  673 ;  20  Ch.  Div.  595)  dwtinguished. 

Decision  of  Divisional  Court  affirmed. 

In  1884  the  Holmfirth  Local  Board  was  consti- 
tuted, and  as  the  urban  sanitary  authority  took 
over  an  old  system  of  drainage  by  which  the 
sewage  of  the  district  was  conveyed  through  rubble 
drains  to  a  mill  tail,  when  it  flowed  into  the  river 
Holme.  At  various  times  between  March  1892 
and  April  1893  the  board  substituted  about  5000 
yards  of  glazed  pipes  for  the  rubble  drains,  and,  in 
order  to  straighten  the  sewer,  changed  the  outfall 
so  that  the  sewage  was  discharged  directly  into 
the  sti-eam  instead  of  into  the  mill  tail. 

The  West  Riding  County  Council  on  the  29th 
June  1893,  before  the  passing  of  the  Rivers  Pollu- 
tion Pi-evention  Act  1893,  took  proceedings  in  the 
Coixnty  Coui-t  against  the  board,  under  sects.  3  and 
10  of  the  Rivers  Pollution  Prevention  Act  1876,  to 
resti'ain  them  from  causing  or  knowingly  per- 
mitting sewage  matter  to  flow  into  the  nver 
Holme. 

At  the  hearing,  after  the  plaintiffs'  case  had 
been  completed,  and  after  the  defendants  had 
called  two  or  three  witnesses,  the  County  Court 
judge  held  that  there  was  no  evidence  that  any 
offence  had  been  committed  under  the  Act.  He 
found  that  the  sewers  were  practically  in  the  same 
condition  as  before  the  passing  of  the  Act,  and 
that  the  substitution  of  pipes  for  rubble  drains 
was  not  of  itself  sufficient  to  bring  the  defendants 
within  the  Act,  and  he  gave  judgment  for  the 
defendants. 

The  plaintiffs  appealed,  and  the  Divisional  Court 
(Cave  and  Wright,  JJ.)  held,  on  the  14th  March 
1894,  that  there  was  evidence  on  which  the  judge 
ought  to  have  held  that  the  defendants  were  know- 
ingly permitting  the  sewage  to  fall  into  the  river 
within  sect.  3  of  the  Act  of  1876,  and  that  he  ought 
to  have  called  on  them  to  prove,  if  they  could,  that 
they  had  adopted  the  best  method  of  rendering  the 
sewage  harmless,  and  they  directed  the  matter  to 
be  sent  back  to  him  with  an  expression  of  their 
opinion  that  there  was  evidence  that  an  offence 
had  been  committed  under  sect.  3. 

From  this  decision  the  defendants,  by  leave, 
appealed. 
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Lawson  Walton,  Q.C.  and  Sir  George  Morrison 
for  the  appellants. — The  defendants  have  not  done 
anything  to  aggravate  any  nuisance  from  the  old 
system  of  drama^  which  they  took  over.  They 
are  not  "  knowingly  permitting  "  sewage  matter 
to  flow  into  the  stream  within  sect.  3  of  the  Rivers 
Pollution  Prevention  Act  1876,  because  they  can- 
not prevent  it.  Unless  it  is  shown  that  the  pollu- 
tion of  the  stream  is  owing  to  some  distinct  act  of 
the  board,  the  Act  does  not  apply.  This  is,  there- 
fore, a  case  in  which  an  injunction  ought  not  to  be 
granted : 

OlotBop  V.  Helton  and  Isleworth  Local  Board,  40 

L.  T.  Eep.  736 ;  12  Ch.  Div.  102  ; 
Attorney-General  r.  Gvardiana  of  Dorking    Viiion, 

46  L.  T.  Eep.  573  ;  20  Ch.  Div.  595 ; 
Attorney-General  v.  Clerkenrcell  Veetry,  65  L.  T. 
Bep.  312 :  (1891)  3  Ch.  527. 

In  Kirkheaton  District  Local  Board  v.  Ainl«y  (67 
L.  T.  Rep.  209 ;  (18!)2)  2  Q.  B.  274)  the  defendants 
had  created  a  distinct  new  source  of  pollution. 
The  court  did  not  intend  in  that  case  in  any  way 
to  impeach  Attorney-General  v.  Ctuardiant  of 
Dorking  Union  (ubi  sup.).  The  plaintiffs  have 
misconceived  their  remedy.  The  only  effective 
way  of  getting  rid  of  this  nuisance  is  to  institute 
a  new  system  of  drainage.  Therefore,  they  ought 
either  to  have  applied  for  a  mandatnus  or  to  have 
-complained  to  the  Local  Government  Board  under 
^ct.  299  of  the  Public  Health  Act  1875. 

Finlay,  Q.C.  and  C.  M.  Atkinson  for  the  respon- 
-dents. — The  defendants  can  prevent  this  sewage 
flowing  into  the  river,  and  therefoi^  they  "  know- 
ingly permit "  it  to  do  so.  They  can  make  cess- 
pools or  a  sewage  farm.  The  judgments  of  Lord 
Eaher,  M.R.  and  Bowen,  L.J.  in  Kirkheaton  Dis- 
trict Local  Board  v.  Ainley  {ubi  sup.)  show  the 
defendants  are  liable.  [They  were  stopped  by  the 
Court.] 

Walton  in  reply. 

LiNDLET,  L.J. — This  case  comes  before  us  in 
such  a  shape  that  our  decision  will  decide  veiy 
little  except  that  the  learned  County  Court  judge 
ought  to  reconsider  the  matter.  The  plaintiffs 
have  entered  a  plaint  in  the  County  Court  under 
sect.  10  of  the  Rivers  Pollution  Prevention  Act 
1876,  and  they  complain  that  the  defendants,  who 
are  the  Holmfirth  Urban  Sanitary  Authority, 
have  committed  an  offence  against  that  Act,  either 
by  causing  or  by  knowingly  permitting  sewage 
matter  to  fall  or  flow  into  a  certain  stream.  The 
Act  of  Parliament  under  which  this  plaint  is 
issued  is  not  the  Public  Health  Act  of  1875  ;  it  is 
an  Act  passed  in  1876,  and  it  contains  a  preamble 
-which  is  important :  "  Whereas  it  is  e2q>edient  to 
make  further  provision  for  the  prevention  of  the 
pollution  of  rivers,  and  in  particular  to  prevent 
the  establishment  of  new  sources  of  pollution." 
That  preamble  shows  that  the  previous  Acts  of 
Parliament  did  not,  in  the  opinion  of  the 
Legislature,  go  far  enough  to  prevent  the  pollution 
of  rivers ;  and  decisions  on  the  Public  Health  Act 
of  1875,  or  upon  any  other  earlier  Act,  wiU  be  of 
very  little,  if  any,  use  in  construing  the  provisions 
of  an  Act  which  is  deliberately  intended  to 
extend  the  previous  legislation.  The  Act  of  Parlia- 
ment with  which  we  have  alone  to  deal  provides 
as  follows  : — Sect.  3  :  "  Every  person  who  causes 
to  fall  or  flow,  or  knowingly  permits  to  fall  or 
flow,  or  to  be  carried  into  any  stream  any  solid  or 
liquid  sewage  matter  shall  (subject  as  in  this  Act 


mentioned)  be  deemed  to  have  committed  an 
offence  against  this  Act."  Pausing  then  for  a 
moment,  the  first  question  which  arises  is  whether 
the  nominative  "every  person  "  applies  to  such  a 
body  as  the  Holmfirth  Urban  Sanitary  Authority. 
That  question  mtist  be  answei-ed  in  the  affirmatiTe. 
because  sect.  20  says,  "'Person'  includes  any 
body  of  persons,  whether  corporate  or  unin- 
corporate."  "  Person,"  therefore,  in  sect.  3  is  not 
confined  to  an  ordinary  individual,  but  extends  to 
and  includes  an  urban  sanitary  authority.  Now 
the  next  question  is,  whether  that  person  causes 
to  fall  or  flow,  or  knowingly  pei-mits  to  fall  or 
flow,  or  to  be  carried  into  any  stream,  any  sewage 
matter.  The  facts  of  this  case  are  apparentij 
these:  Before  the  urban  sanitary  authority 
became  in  a  position  to  control  the  sewers,  before 
the  sewers  were  vested  in  them,  there  were  in 
existence  old  sewers  which  w«re  used  bv  the 
inhabitants  of  Holmfirth,  and  what  the  defen- 
dants have  done,  as  I  understand  it.  is  this: 
they  have  repaired  the  old  drains  by  putting 
in  some  new  pipes — I  suppose  the  ordinary 
glazed  sewer  pipes — ^and  they  have  straightened 
the  sewers  so  as  to  shift  the  outfall,  which 
used  to  be  in  the  old  mill  tail,  into  the 
river.  The  substitution  of  the  pipes  has  not 
been  a  small  matter,  liecause  they  have  8ul> 
stituted,  we  are  told,  some  5000  yards,  which 
is  about  three  miles.  What  the  effect  of  that 
may  be  I  do  not  know.  Whether  the  old  sewers 
were  so  out  of  condition  that  a  good  deal  of 
leakage  took  place,  ao  that  the  sewage  which 
flowed  into  the  river  was  less  than  it  is  now  that 
these  new  glazed  pipes  are  put  in,  I  do  not  know. 
But  the  learned  judge  of  the  County  Court  finds 
as  a  fact,  and  I  accept  his  finding,  that  there  has 
been  no  material  increase  of  sewage — that  the 
straightening  of  the  sewers  and  the  substitution 
of  glazed  pipes  for  the  rubble  drain  have  not 
appi-eciably  increased  the  mischief.  L'^nder  these 
circumstances  I  do  not  know  that  the  defendants 
have  caused  this  sewage  to  flow  into  the  river; 
but  have  they  knowingly  permitted  it  t*  Priiwi 
facie  I  take  it  that  the  owner  of  a  sewer  which 
discharges  itself  into  a  river  does  knowinglj 
permit  that  discharge.  If  the  pei'sou  who  is  the 
owner  of  the  sewer  could  show  that  he  does  not 
knowingly  permit  it,  because  he  cannot  prevent  it, 
it  would  be  competent  for  him  to  do  so,  but  there 
is  no  evidence  of  that  sort  here.  It  may  be.  and 
probably  is  true,  that  individuals  have  a  right  to 
pour  their  sewage  into  this  sewer.  It  does  not 
follow  from  that  that  the  local  board  have  no 
power  to  prevent  that  sewage  matter  from  falling 
into  the  river  undeodorised  and  undealt  with.  At 
all  events,  no  evidence  has  been  adduced  before 
the  learned  County  Court  judge  by  the  defendants 
to  show  that  what  is  done  is  that  which  bylaw 
they  cannot  prevent.  Well,  under  these  circum- 
stances, it  appears  to  me  a  prima  facie  case  has 
been  made  oat  against  them,  that  they  do,  in 
the  terms  of  this  Act  of  Parliament,  kuowin^j 
permit  this  sewage  matter  from  their  own  sewers 
to  fall  into  this  river.  That  being  so,  what  ie  the 
duty  of  the  learned  County  Court  judge  ?  His 
duty  is  to  consider  under  sect.  10  what  ought  to 
be  done.  But  he  has  not  done  that.  He  has 
stopped  short.  He  has  construed  this  Act  of 
Parliament  in  favour  of  the  defendants,  «nd 
has  in  substance  held  that  he  has  nothing^  U) 
do  with  the  case  except  to  dismiss  the  phiint, 
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because  the  defendants  have  done  nothing.  In 
m;  judgment,  he  has  misconstrued  sect.  3.  He 
has  held  that  the  defendants  haye  not  committed 
any  breach  of  sect.  3,  because  they  have  simply 
allowed  matters  to  go  on  as  they  were,  and  has 
treated  as  immaterial  the  substitution  of  the 
glazed  pipes  for  the  rubble  and  the  straightening 
of  the  sewer.  There  I  think  he  is  wi-ong,  because 
he  has  disregarded  the  latter  pai-t  of  sect.  3,  which 
is  important,  and  provides :  "  Where  any  sewage 
matter  falls  or  flows,  or  is  carried  into  any  stream 
along  a  channel  used,  constructed,  or  in  process 
of  construction  at  the  date  of  the  passing  of  the 
Aft  for  the  purpose  of  conveying  such  sewage 
matter,  the  pei-son  causing  or  knowingly  per- 
mitting the  sewage  matter  so  to  fall  or  flow,  or  to 
he  carried,  shall  not  be  deemed  to  have  committed 
an  offence  against  this  Act  if  he  shows  to  the 
satisfaction  of  the  court  having  cognisance  of  the 
case  that  he  is  using  the  best  practicable  and 
available  means  to  render  harmless  the  sewage 
matter  so  falling,  or  flowing,  or  carried  into  the 
stream."  Now,  3ie  learned  County  Court  judge 
has  not  gone  into  that  question.  He  has  held 
that  the  defendants,  having  done  nothing  except 
let  matters  go  on  as  they  were  before,  are  not 
within  the  earlier  part  of  the  section.  I  think 
be  onght  to  have  gone  further  and  ascertained 
whether  they  could  or  could  not  have  done  that 
which,  if  they  had  done,  would  have  been  an 
eicnse  under  the  clause  which  I  have  just  read. 
Sect.  10,  which  is  the  section  under  which  this 
plaint  is  taken  out,  runs  thus :  "  The  County 
wort  having  jurisdiction  in  the  place  where  any 
offence  against  this  Act  is  committed  may  " — not 
shall — "  by  summary  order  require  any  person  to 
abstain  from  the  commission  of  such  offence,  and 
where  such  offence  consists  in  default  to  perform 
a  duty  under  this  Act,  may  requii-e  him  to  perform 
SQch  duty  in  manner  in  the  said  order  specified. 
The  court  may  insert  in  any  order  such  conditions 
as  to  time  or  mode  of  action  as  it  may  think  just, 
and  may  suspend  or  rescind  any  order  on  such 
nndertaking  being  given  or  condition  being  per- 
formed as  it  may  think  just,  and  generally  may 
give  such  directions  for  carrying  into  effect  any 
order  as  to  the  court  seems  meet."  Then  there  is 
power  to  obtain  infoi-mation  from  experts,  and  so 
on.  The  learned  County  Court  judge  has  not  got 
so  far  as  to  make,  or  attempt  to  make,  any  order 
under  this  section.  It  is  obvious  to  my  mind  that 
the  word  "  may  "  there  means  "  may,"  not  "  shall," 
because  amongst  other  things  which  the  judge  can 
do,  and  which  perhaps  in  ninety-nine  cases  out 
of  a  hundred  he  ought  to  do  if  the  circumstances 
^arrant  it,  is  to  grant  an  injunction.  An  injunc- 
tion is  always  discretionary.  The  court  will 
not  grant  injunctions  to  compel  people  to  do 
what  they  cannot  do,  and  that  is  really  one 
part  of  the  decision  in  Olossop  v.  Heston  and 
Meworth  Local  Board  {iibi  gup.)  and  Attorney- 
Geiural  v.  Guardians  of  Dorking  Union  {ubi 
tup.).  If  the  learned  Coimty  Court  judge  comes 
to  the  conclusion  that  an  injunction  will  be 
of  no  use,  or  if  he  finds  that  he  is  unable 
to  make  any  order  which  will  work,  it  is  not 
incumbent  upon  him  to  make  an  order  which  will 
be  nseless  when  he  has  made  it.  But  it  is  his 
duty,  as  I  understand  this  Act  of  Parliament,  to 
apply  his  mind  to  the  case  to  see  if  any,  or  what, 
order  can  be  made  which  will  have  the  effect  of 
compelling  the  defendants  to  keep  this  foul  matter 


out  of  the  river.  He  has  not  gone  so  far.  All  we 
decide,  and  all  the  Divisional  Court  decided,  is 
that  he  has  stopped  too  soon,  and  that  the  case 
ought  to  go  back  for  further  consideration.  With 
reference  to  the  authorities,  I  do  not  think  there 
is  any  difficulty.  I  do  not  think  that  Olossop  v. 
Heston  and  Isleworth  Local  Board  {ubi  sup.), 
or  Attorney-General  y."  Guardians  of  Barking 
Union  {uhi  sup.),  touch  this  case.  If  the  learned 
County  Court  judge  had  granted  an  injunction, 
and  it  could  be  shown  that  the  injunction  could 
not  be  complied  with,  that  would  have  been  a 
reason  for  mvoking  those  authorities;  but  we 
have  not  reached  that  stage  of  the  proceedings. 
It  may  be,  for  anything  I  know,  that  the  learned 
County  Court  judge  wUl  come  to  the  conclusion 
that  anv  order  which  he  may  make  under  sect.  10 
is  not  the  right  order  to  make.  If  that  is  so,  he 
need  not  make  it.  That  appears  to  me  to  get  rid 
of  those  cases  altogether.  As  I  read  the  decisions, 
both  Glossop  V.  Heston  and  Isleworth  Local  Board 
and  Attorney- General  v.  Guardians  of  Dorking 
Union  proceeded  upon  grounds  which  have  no 
application  to  a  plaint  before  a  County  Court 
judge  under  sect.  10  of  this  Act.  They  have 
application  in  inducing  him  not  to  grant  injunc- 
tions in  cases  where  he  sees  an  injunction  cannot 
be  complied  with,  or  where  he  sees  that  an  injunc- 
tion is  wrong  and  a  mandamua  right.  If  he  comes 
to  that  conclusion,  well  and  good.  But  he  has  not 
got  so  far.  The  case  of  Attorney-General  v. 
Clerkenwell  Vestry  {ubi  sup.)  is  to  the  same  effect. 
It  is  not  the  practice  of  the  court  to  grant  an 
injunction  against  a  man  to  compel  him  to  bring 
actions  against  a  number  of  people.  An  equity 
lawyer  never  heard  of  such  a  thing.  That  is  the 
ground  of  the  decision  of  Homer,  J.  in  that  case. 
Therefore,  we  are  only  decidii^  that  it  is  the 
duty  of  the  learned  County  Court  judge  to  apply 
his  mind  to  this  case,  and  see  what  order,  if  any, 
he  can  properly  make.  If  he  can  make  a  proper 
order  he  ought  to  make  it;  if  he  cannot,  he 
cannot. 

Lopes,  L.J. — I  am  entirely  of  the  same  opinion. 
I  have  very  little  to  add.  I  think  that  the  learned 
judge  has  acted  prematurely  in  this  instance.  He 
seems  to  have  put  a  construction  upon  this  sect.  3 
which  I  do  not  think  it  bears.  He  appears  to 
have  thought  that,  if  the  defendants  had  done 
nothing,  and  had  merely  permitted  things  to 
remain  in  statu  quo,  they  would  not  be  brought 
within  the  purview  of  this  section.  I  do  not 
think  that  is  the  right  view.  I  am  not  prepared 
to  eay  that  they  nave  done  nothing.  On  the 
contrary,  they  have  made  a  very  considerable 
alteration.  They  have  substituted  for  the  old 
rubble  drains  three  miles  of  glazed  pipes. 
What  the  effect  of  that  may  be,  whether  it 
caused  more  sewage  to  fall  or  be  carried  into 
the  river,  I  am  not  prepai-ed  to  say,  but  I 
cannot  say  that  they  have  done  nothing.  Even 
if  they  have  done  nothing  I  do  not  think  that 
would  be  a  sufficient  answer,  because  it  is  very 
possible,  by  their  having  done  nothing  on  an 
occasion  when  they  ought  to  have  done  some- 
thing, they  may  have  caused  that  to  happen 
which  was  intended  to  be  prevented  by  this 
section.  Well,  then,  there  are  answers  which  no 
doubt  might  be  made  out  by  the  defendants.  I 
presume  that  ,if  they  could  prove  that  they  could 
not  prevent  this  sewage  falling  into  the  stream, 
that  at  any  rate  would  be  an  answer  to  the  plaint, 
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because  I  find  Bowen,  L.J.  sajs,  in  Kirklieaton 
District  Local  Board  v.  Ainley  (1892)  2  Q.  B. 
284) :  "  It  migbt  possiblj  be  an  answer  to 
the  complaint  that  they  had  neglected  their 
duty  to  deal  with  the  sewage  in  their  sewers,  if 
they  coiild  show  that  they  were  actually  without 
the  means  of  disposing  of  it,  and  bad  not  the 

fower  in  any  reasonable  way  to  dispose  of  it ;  but 
shall  wait  until  a  local  board  can  satisfy  me 
that  it  is  in  such  an  unfortunate  position  before  I 
decide  that  question.  In  this  case  there  does  not 
appear  to  me  to  be  anything  to  show  that  the 
plaintiffs  are  in  that  position.  On  the  contrary, 
on  the  materials  before  me,  I  cannot  but  think 
there  are  means  by  which  they  could  deal  with 
the  sewage  in  these  sewers  so  as  to  prevent  its 
finding  its  way  into  the  stream.  If  they  have 
the  power  they  are  bound  to  do  so.  Therefore,  I 
thinK  that  they  themselves  are  within  the  section 
as  persons  who  permit  the  sewage  to  flow  into  the 
stream."  It  appears  to  me  that  those  expressions 
of  the  learned  Lord  Justice  are  appbcable  to 
this  case.  One  is  unwilling  to  express  any 
decided  opinion  with  regard  to  any  matter  whicn 
might  aiise  on  the  evidence  before  the  County 
Court  judge ;  but  it  does  suggest  itself  to  one's 
mind,  whether  by  cesspools  or  titration,  or  some- 
thing else,  the  fall  into  the  river  might  not  1)e 
fi-evented.  I  entirely  concur  with  my  brother 
lindley  in  thinking  that  the  learned  County 
Court  judge  has  acted  prematurely  in  this  matter, 
and  that  the  case  ought  to  go  back  to  him 
in  order  that  he  may  hear  the  evidence,  and 
then  determine  what,  m  his  opinion,  ought  to  be 
done  under  sect.  10  of  this  Act.  The  appeal 
must  be  dismissed  with  costs. 

Solicitors  for  the  appellants,  Liaroyd,  James, 
and  Mellor,  agents  for  Learoyd  and  Co.,  Hudders- 
field. 

Solicitors  for  the  respondents,  Badham  and 
Williami,  agents  for  Trevor  Edwards,  Wakefield. 


Friday,  May  4. 

(Before  Lindlet,  Lopes,  and  Ka.y,  L.JJ.) 

Dkew  v.  Guy.  (a) 

APPEAL  FROU  THE  CHANCEBY  SIVISIOX. 

Restrictive  covenant — Construction — Baker's  shop 
— Restaurant — "  Similar  business." 

The  lessee  of  certain  premises  covenanted  thai  he 
would  not  carry  on  there  the  business  of  a 
keeper  of  a  restaurant  similar  to  that  carried  on 
by  the  tenant  of  a  certain  piMic-hoitse  to  ii-hieh 
a  fully  licensed  restaurant  was  attached. 

For  some  time  the  lessee  carried  on  the  business  of 
a  refreshment  house,  including  the  sale  of  cold 
meat,  without  any  objection  from  the  lessors. 
He  then  assigned  the  lease  to  the  defendant,  who, 
in  addition  to  the  articles  formerly  sold,  com- 
menced selling  soups,  entri'fes.  hot  meats,  and 
vegetables.  The  defendant  had  no  licence,  and 
his  establishment  presented  the  appearance  of  a 
confectioner's  shop. 

Held,  that  the  defendant  was  carrying  on  a  similar 
business  within  the  meaning  of  the  covenant,  but 
that  he  icas  at  liberty  to  cirry  on  business  in 
the  same  way  as  his  assignor. 

Decision  of  Kekewich,  J.  reversed. 

(ai  Beported  b;  W.  C.  Biss.  Eaq.,  Buriator-a;-X.aw. 


By  an  indenture,  dated  the  7th  Jan.  1887,  the 
plaintiffs  granted  a  lease  for  a  term  of  eighteen 
years  of  No.  331,  Tauxhall  Bridge-road,  to  one 
R&ven,  who  was  a  licensed  victualler  and  the 
proprietor  of  the  Windsor  Castle  public- house, 
which  adjoined  the  premises.  Raven  covenanted, 
amongst  other  things,  not  to  use  the  premises  for 
any  trade  or  business  other  than  that  of  a 
restaurant  keeper,  "a  licence  for  such  purpose 
having  been  previously  obtained."  Raven  also 
held  the  Windsor  Castle  under  a  lease  from  the 
plaintiffs.  Both  the  public-house  and  the  res- 
tam-ant  were  fully  licensed. 

By  an  indenture,  dated  the  22nd  June  IS39,  a 
house  and  shop,  Ko.  327,  Yauxhall  Bridge-road, 
were  demised  by  the  plaintiffs  to  the  Aerated 
Bread  Company  for  a  term  of  twenty-eight  years 
from  the  25th  March  1889.  The  lease  contained 
a  covenant  that  the  lessees,  their  successors  and 
assigns,  would  not  use,  exercise,  or  caiTy  on.  or 
peiTuit  or  suffer  to  be  used  or  canied  on,  in  or  upon 
the  demised  premises,  certain  trades  or  businesses 
mentioned,  including  that  of  a  brewer,  distiller, 
licensed  victualler  (being  a  publican),  "  or  keeper 
of  a  restaurant  si  milar  to  that  carried  on  by  the 
tenant  of  the  Windsor  Castle  public-house." 

The  business  carried  on  by  the  Aerated  Bread 
Company  on  the  premises  was  described  in  an 
affidavit  of  Susannah  Mothei-sole,  the  manageresE. 
who  stated  that  the  following  things  were  sold 
there,  viz.,  cold  roast  beef,  bam,  tongue,  brawn, 
pressed  beef,  sausages,  potted  meat,  hot  and  cold 
t)eef  pies,  veal  and  ham  pies,  eggs,  cakes,  pastry, 
jams,  tartlets,  scones,  and  other  similar  articles, 
mineral  waters  of  various  kinds,  tea,  coffee,  and 
cocoa.  Neither  Raven  nor  the  plaintiffs  ever  com- 
plained of  these  articles  being  sold  there. 

In  June  1892  the  Aerated  Bread  Company 
assigned  the  lease  to  the  defendant  Guy.  At  first 
he  carried  on  the  business  in  the  same  way  as  the 
Aerated  Bread  Company,  but  in  Oct.  1893  be. 
in  addition  to  the  articles  above-mentioned,  began 
to  sell  soap,  entrees,  hot  joints,  chops,  steaks, 
vegetables,  and  hot  sweets.  It  was  alleged  that 
soon  after  this  date  Raven's  business  began  to 
decrease,  and  the  plaintiffs  objected  to  the 
defendant  making  the  altei-ution  on  the  ground 
that  it  was  a  breach  of  the  covenant  not  to  keep  a 
restaurant  similar  to  that  can-iedon  by  the  tenant 
of  the  Windsor  Castle.  The  defendant  agreed  to 
cease  selling  these  additional  articles,  and  issued 
the  following  circular,  dated  the  ith  Jan.,  to  his 
customers : 

Cafe  Bestanrant,  327,  Vanxhall  Bridge -road.— 
Difficulties  having  arisen  between  the  proprietor  and 
thb  lessors  owing  to  an  obscure  clause  in  the  lease,  the 
proprietor  has  been  advised  to  discontinue  for  the  present, 
and  pending  a  legal  settlement,  the  sale  of  chops,  steaks, 
hot  meats,  and  entr^s.  He  hopes,  however,  to  anbstitate 
at  lunch  varions  vegetarian  dishes,  which  he  trusts  may 
not  prove  nnaooeptable  to  his  onstomers. 

The  plaintiffs  were  not  satisfied,  and  required 
the  defendant  to  sell  only  those  things  which  the 
Aei-ated  Bread  Company  had  sold  when  in  posses- 
sion of  the  premises,  and  on  the  3iHh  Jan.  the  writ 
in  this  action  was  issued,  claiming  an  injunction 
restraining  the  defendant  and  his  agents  from 
carrying  on  the  trade  or  business  of  a  keeper  of  » 
restaui-aut  similar  to  that  earned  on  by  the 
tenant  of  the  Windsor  Castle,  in  violation  of  the 
covenant  in  the  lease  of  the  22nd  June  1889. 
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The  defendant  contended  that  his  business  was 
sot  similar  to  that  carried  on  by  Raven,  on  the 
ground  that  he  had  no  wine  or  spirit  licence,  that 
he  supplied  hot  meala  from  twelve  to  tliree  only, 
that  lu8  establishment  presented  the  appearance 
of  a  confectioner's  shop,  that  he  employed 
waitresses  in  place  of  waitera,  and  that  his 
charges  were  much  lower. 

The  case  was  heard  by  Kekewich.  J.  on  the  3rd 
April,  when  he  dismissed  the  action.  l)ein(;  of 
opinion  that  there  were  great  dissimilarities 
Mtveen  the  business  carried  on  by  the  defendant 
and  the  tenant  of  the  Windsor  Castle,  especially 
iuTiiig  regard  to  the  fact  that  the  defendant's 
premises  were  not  licensed. 

The  plaintiffs  appealed. 

Wamiington,  Q.C.  and  Dickinson  for  the  ap- 
pellants.— The  defendant  has  broken  his  covenant, 
the  object  of  which  was  to  prevent  any  competi- 
tion beyond  the  competition  of  a  business  as 
carried  on  by  the  Aerated  Bread  Company. 
"Similar  "  in  this  covenant  means  "  so  as  to  inter- 
fere with."  The  fact  that  the  defendant's  premises 
are  not  licensed  does  not  make  his  business  dis- 
fflmilar  within  this  covenant : 

Fitz  T.  net,  68  L.  T.  Eep.  108  ;  (1893)  1  Ch.  77. 

The  sale  of  these  vegetarian  dishes  is  an  infringe- 
ment. 

Renahav,  Q.C.  and  Bramwell  Davis  for  the 
respondent. — The  defendant  is  entitled  to  cairy 
on  a  restaurant  of  some  sort.  The  tenant  of  the 
Windsor  Castle  cannot  carry  on  the  business  of  a 
ample  restaurant,  but  is  bound  to  carry  on  such 
u  business  as  requires  a  licence,  for  his  lease  refers 
to  a  licence  being  obtained,  and  this  covenant  was 
to  prevent  the  defendant  from  carrying  on  the 
hnsiness  of  a  public-house  so  as  to  compete  with 
the  tenant  of  the  other  house.  The  fact,  there- 
fore, that  the  defendant  does  not  sell  alcoholic 
drinks  is  important.  Each  establishment  must 
he  looked  at  as  a  whole  and  conti-asted  with  the 
other,  and  then  they  are  plainly  dissimilar.  The 
'  fact  that  the  defendant  sells  some  of  the  same 
things  as  are  sold  at  the  other  establishment  is 
not  a  breach  of  the  covenant : 

Stuart  V.  Diplocic,  62  L.  T.  Eep.  333  ;  43  Ch.  Div. 
343: 

■  Lumleij  V.    Metropolitan    Baihcaij    Company,   34 
L.  T.  Eep.  774. 

Dichinion  in  reply. 

LiKDLET,  L.J. — This  is  an  appeal  from  Keke- 
i    wtcb,  J.  refusing  to  grant  an  injunction  restrain- 
I    ingthe  defendant  Guy  from  carrying  on  the  trade 
:    or  business  of  a  keeper  of  a  restaurant  alleged  to 
be_  similar  to  that  can-ied  on  by  the  tenant  of  the 
•Windsor  Castle  public-house,   in  contravention, 
as  it  is  contended,  of  a  covenant  which  I  will  i-ead 
presently.    In  order  to  undei-stand  the  covenant 
It  is  necessary  to  observe  that,  at  the  time  when 
the  lease  of  the  22nd  June  1889  wae  granted  to  the 
•Aerated  Bread  Company,  a  Mr.  Raven  was  the 
^maor's    tenant    of    the    Windsor    Castle    and 
Mother  house  which  adjoined  or  was  part  of  the 
Windsor  Castle,  and  which  was  used  by  him  as 
*  restavnant  in  conjunction  with  the  Windsor 
Castle.    In  June  1889  the  lease  to  the  Aerated 
Bread  Company  was  granted,  and  it  contained  the 
covenant  in  question,  which  I  will  read.    It  pro- 
vides that  the  lessees,  their  successors  and  assigns, 
•hall  not  "  use,  exercise,  or  can-y  on,  or  permit  or 


suffer  to  be  used,  exercised,  or  carried  on,  in  or 
upon  the  demised  premises  or  any  part  thereof, 
the  trade  or  business  of  a  slaughterman,  tallow 
chandler  (being  a  melter  of  tallow),  soap  maker, 
tobacco-pipe  maker,  or  burner  of  tobacco  pipes, 
brewer,  distiller,  licensed  victualler  (being  a  publi- 
can), keeper  of  a  restaurant  similar  to  that  carried 
on  by  the  tenant  of  the  Windsor  Castle  public- 
house,  glass  maker,   or  any  other  art  or  trade 
which  snail  be  dangerous  or  a  nuisance  to  the 
adjoining  neighbourhood,    nor   the   trade  of   a 
butcher,  tobacconist,  or  greengrocer,  so  long  as 
such  last-mentioned  ti-ades  respectively  should  Ije 
continued  to  be  carried  on  by  other  tenants  of  the 
lessors  in  the  premises  Nos.  1  and  2,  Wilton-roa<?, 
near  the  demised  premises,  and  No.  329,  Vauxhall 
Bridge-road."      For   the   present   purpose   this 
covenant  may  }ye  shortened  into  "  will  not  carry 
on,  or  permit  or  suffer  to   be  carried  on,  in  or 
upon  the  demised  premises,  the  trade  or  business  of 
a  keeper  of  a  restaurant  similar  to  that  carried  on 
by  the  tenant  of  the  Windsor  Castle  public-house. ' 
!Now,   it   is  conceded    that  the  Aerated  Bread 
Company  might  use  the  premises  demised  to  them 
for  the  pui-poses  of  their  business,  and  we  have 
that  business  described  in  an   affidavit  of  Mrs. 
Susannah  Mothersole,  who    was    a    manageress 
of  the  Aerated  Bread  Company  before  and  at 
the   time,  when  the  lease  was  assigned  to  the 
defendant.    She  states  that,  as  such  manageress, 
she  sold  for  the  company,  at  327,  VanxhaU  Bridge- 
road,  cold  roast  beef,  ham,  tongue,  brawn,  pressed 
)>eef,  sausages,  potted  meat,  hot  and  cold  meat 
pies,  veal  and  ham  pies,  eggs,  cakes,  pastry,  jams, 
tartlets,  scones,  and  other  articles,  together  with 
mineral  waters  of  various  kinds,  tea,  coffee,  and 
cocoa.     It  is  obvious  that  the  Aerated  Bread 
Company,  having  taken  a  lease  of  the  premises, 
would  be  at  liberty  to  sell  these  things  there. 
This  is  not  disputed,  nor  is  it  disputed  that  Guy, 
their  assignee,  might  do  the  same.     But  what  he 
says  is,  that  he  may  do  more.    What  he  may  do 
is  anything  that  is  consistent  with  this  covenant. 
He  is  entitled  to  carry  on  a  restaurant ;  but  he  is 
not  entitled  to  carry  on  a  restaurant   which  is 
similar  to  that  carried  on  by  the  tenant  of  the 
Windsor  Castle.    The  question,  therefore,  which 
we  have  to  determine  is,  what  is  the  meaning  of 
'•  similar  "  in  this  case  ?    Kow  there  are  unques- 
tionably several  dissimilarities  between  the  res- 
taurant carried  on  by  Raven  and  that  carried  on 
by  the  defendant.    For  one  thing,  the  defendant 
has  no  licence  either  for  the  purpose  of  selling 
alcoholic  liquors  or  for  the  purpose  of  keeping  his 
restaurant  open  after  certain  hours — ^he  has  no 
licence  at  all ;  whereas  Raven  has  such  licences, 
and  that  constitutes  a  marked  difference.    But 
does  that  constitute  a  difference  which  prevents 
the  two   businesses  from   being  similar  ^      The 
answer  depends  upon  the  meaning  of  the  word 
"  similar."  having  regard  to  what  it  is  which  the 
covenant  refers  to.  The  similarity,  in  my  opinion, 
is,  that  the    defendant   claims    to   carry  on  a 
business   which   on   the  evidence   will,  I    think, 
seriously  compete  with  that  of  Raven.    Then,  is 
a   restaurant,  of  which   it  can  be  said  that  its 
proprietor  claims  to  carry  on  a  business  which 
will  seriously  compete  with   the  restaurant  of 
someone  else.  "  similar  "  to  that  other  restaui-ant  ? 
I  do  not  think  that  the  difference  of  selling  or  not 
selling  beer  or  wine,  or  the  difference  of  the  size 
of  the  houses,  or  the  difference  between  having 
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men  waiters  and  ■women  waiters,  and  the  number 
of  them,  and  all  that,  can  be  sufficient  to  prevent 
the  two  businesses  being  similar  within  this  pro- 
hibition. The  thing  we  must  look  at  must  be, 
what  was  in  the  contemplation  of  the  parties 
when  they  entered  into  the  covenant  ?  I  think  it 
cannot  he  said  that  the  defendant  does  not 
seriously  compete  with  Raven.  It  seems  to 
me  to  be  impossible  to  look  at  the  case  as  it  has 
been  laid  before  us  without  seeing  that  he  desires 
to  carry  on  the  business  of  a  keeper  of  a 
restaurant  as  far  as  he  can  without  a  licence.  I 
think,  therefore,  the  appeal  must  be  allowed,  but 
the  order  should  be  drawn  so  as  to  specify  that 
the  injimction  is  not  to  prevent  the  defendant 
selling  such  things  as  are  set  out  and  described 
in  Mrs.  Mothersole's  affidavit.  This  will  leave 
open  the  question,  should  it  become  necessary  to 
decide  it,  as  to  whether  or  not  the  covenant 
applies  to  the  selling  of  vegetarian  articles,  which 
seem  to  me  to  come  very  near  the  line. 

Lopes,  L.J. — I  am  of  the  same  opinion.  The 
toms  of  the  covenant  clearly  allow  the  defendant 
to  keep  a  restaurant,  but  such  a  restaurant  only 
as  is  not  similar  to  that  carried  on  by  the  tenant 
of  the  Windsor  Castle  public-house.     The  first 

?iiestion  then  is,  what  does  "similar"  here  mean  ? 
t  seems  to  me  that  it  means  "  similar  so  as  to 
compete  with  the  tenant  of  the  Windsor  Castle 
pubUc-house."  If  that  be  so,  the  next  question  is, 
is  the  defendant  carrying  on  a  business  so  as  to 
compete  with  that  of  iRaven?  It  has  been  already 
pointed  out  by  Lindley,  L.J.  that  there  are  certain 
very  substantial  elements  of  dissimilarity  between 
the  business  of  Raven  and  that  of  the  defendant. 
There  is,  for  example,  the  fact  that  one  has  and 
the  other  has  not  a  licence  for  selling  alcoholic 
liquors,  though  I  do  not  think  that  of  itself  is 
sufficient    to     constitute    dissimilarity    for    the 

Surpose  of  this  covenant,  and  there  are  other 
iseimilarities,  such  as  the  differences  between  the 
prices  charged  at  the  two  establishments,  though 
that  again  I  do  not  think  is  sufficient.  But, 
assuming  that  the  defendant  does  supply  hot 
joints,  and  suppose  a  x>er8on  is  desirous  of  obtain- 
ing a  dinner,  it  is  vei-y  likely  that  he  would  go  to 
the  establishment  of  the  defendant  and  not  to 
Raven's.  The  cheapness  of  the  former  would  be 
an  inducement.  But  the  great  thing  to  consider 
is  the  particular  sort  of  dinner  that  might  be 
wanted  by  such  a  pei-son  as  I  have  supposed.  If 
he  wanted  a  hot  dinner  he  would  not  have  gone 
to  this  restaurant  while  it  was  in  the  occupation 
of  the  Aerated  Bread  Company ;  but  if  the  defen- 
dant supplies  hot  joints  and  the  other  things 
complained  of,  there  is  no  i-eason  why  he  should 
not  go  to  the  defendant's  establishment.  I  am 
cleariy  of  opinion  that  the  defendant  is  not 
entitled  to  supply  hot  joints.  As  to  whether  or 
not  he  can  sell  vegetarian  dishes  such  as  are  pro- 
posed, that  is  a  matter  which  is  very  near  the  line, 
and  must  be  left  to  the  discretion  of  the  defen- 
dant. The  appeal  must  be  allowed,  and  the  order 
will  be  in  the  form  mentioned  by  Lindley,  L.J. 

Kat,  L.J.  concurred. 

Solicitors  for  the  appellants,  Wilkinson  and 
Son. 

Solicitors  for  the  respondents,  Timbrell  and 
Deighton. 
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Wood  v.  Coopeb.  (a) 

Injunction — Building  scheme — Lease — E'Cstricfite 

covenants  —  "  Building  "  —    "  Annoyance  "  — 

Soarding  or  screen — Obstruction  of  view. 

The  plaintiff,  who  was  tenant  for  life  of  freekoli 
land,  vnth  power  to  grant  building  leases,  6j  a 
lease  dated  the  11th  Nov.  1878,  and  made  i* 
pursuance  of  a  buHdtng  scheme,  demised  to  A.  B., 
for  ninety-nine  years,  a  piece  of  ground,  viitk 
a  dwelling-house  erected  on  it  by  the  said  A.  B., 
who  by  the  same  lease  covenanted  that  he,  "  hit 
executors,  administrators,  and  assigns,  wonli 
not,  without  the  licence  and  consent  in  writing 
of  the  lessor  .  .  .  for  that  purpose  first 
obtained,  erect  or  build,  or  cause  or  permit  to  be 
erected  or  built,  upon  the  said  piece  of  ground,  or 
upon  any  part  thereof,  any  other  building  what- 
soever save  and  except  a  stable  and  ecack- 
house  [which  might  be  erected,  a*  therein 
mentioned'],  and  also  that  he  .  .  .  hit 
ezeeutors,  administrators,  or  assigns,  would  iwt 
do  or  suffer  to  be  done  on  the  said  premises  or 
any  part  thereof  any  act,  matter,  or  thing  whiek 
might  be  or  become  an  annoyance,  nuisance,  or 
disturbance  to  the  neighbourhood  or  to  any 
.  tenant  of  the  lessor."  The  piece  of  land  com- 
prised in  the  lease  teas  ultimately  caaigned  to 
the  defendant. 

By  a  lease,  dated  the  14th  Sept.  1881,  the  plainiif 
demised  a  piece  of  land,  adjoining  that  pre- 
viously demised  to  A.  B.  as  aforesaid,  to  B.  G, 
who  thereby  covenanted  for  self  and  assigns  to 
erect  a  dwelling-house  on  tlie  demised  land  unthiit 
twenty -one  years,  according  to  plans  to  be  approrei 
by  the  lessor's  architect,  and  also  entered  into  cove- 
nants similar  to  those  contai7ied  as  above  men- 
tioned in  A.  B.'s  lease.  The  premises  comprised 
in  the  leaie  of  Sept.  1881,  tcere  ultimately 
assigned  to  F.  N.,  who  in  1893  built  a  hotue 
according  to  plans  approved  bij  the  lessor's 
architect,  and  overlooking  the  defendant's  garden. 
The  defendant  thereupon  erected  a  hoarding,  or 
trellis-work  screen,  nearly  sixty  feet  long  and 
nearly  ttcenty  feet  high,  close  to  the  partition 
wall  an  his  oum  side  thereof,  and  about  eighteen 
feet  from  the  nearest  part  of  the  house  built  hy 
F.  N.  The  plaintiff  brought  an  action  for  m 
injunction,  and  corUended  that  the  screen  wo» 
both  a  "  building  "  and  an  "  annoyance  "  witki* 
the  meaning  of  the  covenants. 

Held,  (1)  that  the  hoarding  or  screen  was  a  "  fcuiW- 
ing  "  within  the  meaning  of  the  covenant,  though 
the  ease  was  somewhat  near  the  border  line ;  and 
(2)  that  the  putting  up  of  such  a  structure  wu 
certainly  a  breach  of  the  covenant  against  annoy- 
ance "  to  any  tenant  of  the  lessor,"  being  «» 
"  annoyance  "  within  the  meaning  of  that  cove- 
nant to  F.  N.,  who  was  such  a  tenant;  and  fM 
an  injunction  must  accordingly  be  granted, 

Tod-Heatley  v.  Benham  (60  L.  T.  Bep.  241,- 
40  Ch.  Div.  80)  followed. 

Edward  Wood,  the  plaintiff,  waa  in  1878  fffld 
previously  the  tenant  for  life  of  a  freehold  estate 

(a)  Rrport«d  bj  B.  H.  Deahb,  Eaq.,  Barrister-M-LaT. 
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at  Ealing,  in  the  county  of  Middlesex,  with  power 
to  grant  Duilding  leases. 

Albert  Cooper,  the  defendant,  was  a  tenant  of 
the  plaintifi,  under  a  building  lease,  which  had 
been  assigned  to  him. 

The  action  was  for  an  injunction  to  restrain 
the  defendant  from  committing  breaches  of  cer- 
tain I'estrictive  covenants  contained  in  his  lease. 

In  the  year  1878  the  plaintiff  began  to  carry 
out  a  building  scheme  on  the  estate  of  which  he 
iras  tenant  for  life.  There  was  a  form  of  boilding 
leue  used  on  the  estate,  but  it  was  subject  to 
Tariations  to  suit  particular  cases. 

It  was  part  of  tue  scheme  that  there  should  be 
a  new  road  running  approximately  north  and 
sonth  through  the  estate,  and  this  road  was  known 
as  WoodviUe-road. 

Bj  an  indenture  of  lease,  dated  the  11th  Nov. 
1878,  the  plaintiff  demised  to  Alfred  Bailey,  his 
eiecutors,  administrators,  and  assigns,  a  piece  of 
ground  lying  on  the  west  side  of  WoodTilJe-road, 
vith  a  dweUing-house  on  it,  which  had  been 
erected  by  the  lessee,  and  was  then  known  as 
Bood  Ashton  House,  but  now  called  Grimston 
lawn.  The  lease  was  for  a  term  of  ninety- nine 
yean  from  Michaelmas-day  1878.  By  the  same 
indenture  the  said  Alfred  Bailey  covenanted  for 
himself,  his  heirs,  executors,  administrators,  and 
assigns,  with  the  plaintiff,  his  heirs  and  assigns, 
and  also  as  a  separate  covenant  with  the  peraon 
or  persons  for  the  time  being  in  remainder  ex- 
pectant on  the  determination  of  the  term,  their 
neirs  and  assigns  (inferred  to  in  the  said  indenture 
as  the  "lessor  parties)," 

That  be  the  said  Alfred  Bailey,  his  execntorg,  adminia- 
tratora,  and  aaaigns,  would  not,  withont  the  licence  and 
conaent  in  writing  of  the  lessor  parties  for  that  purpose 
fcst  obtained,  erect  or  build,  or  cause  or  permit  to  be 
«rected  or  built,  upon  the  said  piece  or  parcel  of  grround 
hereby  appointed  and  demised,  or  upon  any  port  thereof 
any  other  building  whatsoever,  gave  and  except  a  stable 
and  coach-hoDse  [which  might  be  erected  as  therein 
aientioned],  and  also  that  he  the  said  Alfred  Bailey,  his 
taevUaa,  administrators,  or  assigns,  would  not  do  or 
suffer  to  be  done  on  the  said  premises,  or  any  part  thereof, 
aay  act,  matter,  or  thing  which  might  be  or  become  an 
annoyance,  nuisance,  or  disturbance  to  the  neighbourhood 
m  to  any  tenant  of  the  lessor  parties. 

By  an  indenture  of  the  3rd  July  1879  the 
herMitaments  comprised  in  the  lease  of  Nov. 
18T8  were  assigned  to  Richard  Grice  for  the 
residue  of  the  term,  subject  to  the  lessees' 
eovenants  contained  in  the  said  lease,  and  by  an 
indenture  of  the  2nd  Sept.  1887  the  same  here- 
ditaments were  assigned  to  the  defendant,  subject 
to  the  said  covenants. 

By  an  indenture  of  lease  of  the  14th  Sept. 
1881,  the  plaintifP  demised  to  the  said  Richard 
Grice,  his  executors,  administrators,  and  assigns, 
for  a  term  of  ninety-nine  years  from  Michaelmas- 
day  1881,  a  further  piece  of  ground,  part  'of  the 
said  estate,  and  situate  on  the  west  side  of  Wood- 
ville-road  aforesaid,  and  immediately  adjoining 
the  northern  boundary  of  the  land  comprised  in 
the  lease  of  the  11th  Nov.  1878.  The  said  lease 
of  Sept.  1881  contained  a  covenant  by  Richard 
Orice,  for  himself  and  his  assigns,  to  erect  one 
dwelUng-house  on  the  demised  land  within  twenty - 
one  years,  at  a  cost  of  at  least  12001.,  or  two 
dwelfing-houses  at  a  cost  of  at  least  8001.  each, 
**ording  to  plans  and  on  sites  to  be  approved  by 
the  lessors  architect.    The  lease  also  contained 


covenants  by  the  lessee  against  erecting  any 
other  buUdings  (except  a  stable  and  coach -hotise), 
and  also  against  doing  any  act,  &c.,  which  might 
be  or  become  an  annoyance,  &c.,  to  the  neighbour- 
hood, or  to  any  tenant  of  the  lessor  parties,  similar 
to  the  covenant  contained  in  the  lease  of  Nov. 
1878. 

By  an  indenture  of  the  27th  April  1888  Grice 
assigned  the  hereditaments  comprised  in  the 
lease  of  Sept.  1881  to  George  Nesoit,  and  by  an 
indenture  of  the  22nd  Oct.  1892  Nesbit  assigned 
the  same  to  Frederick  Neale  for  the  residue  of 
the  term  of  ninety-nine  years,  and  subject  to  the 
lessee's  covenants  in  the  same  lease  contained. 

In  1893  Neale  obtained  the  approval  of  the 
lessor's  architect  to  his  plans  for  a  house  to  be 
built  on  the  land  comprised  in  the  lease  of  Sept. 
1881,  and  he  had  completed  the  house  in  Jan. 
1894.  There  were  sevei*al  windows  in  the  side  of 
Neale's  house  nest  to  the  defendant's  garden,  and 
overlooking  it,  the  boundary  wall  between  the 
two  properties  being  about  seventeen  feet  from 
the  nearest  part  of  Neale's  house,  and  over  thirty 
feet  from  the  main  wall  of  it.  The  house  was 
occupied  by  Neale's  family  on  the  26th  Feb. 
1894.  On  the  very  next  day  the  defendant  began 
erecting  a  hoarding,  or  treUis-work  screen,  nearly 
sixty  feet  long  and  nearly  twenty  feet  high  on 
his  side  of  the  boundary  wall  separating  his 
garden  ivorn,  Neale's,  and  about  eighteen  feet 
from  the  nearest  projecting  part  of  Neale's 
house,  and  thirty-two  feet  from  the  south  main 
■wall  thereof,  and,  though  warned  to  desist,  com- 
pleted it.  , 

The  plaintiff  alleged  that  the  sci-een  was  a 
building,  and  also  that  it  was  an  annoyance 
within  the  meaning  of  the  covenant  aforesaid, 
and  he  accordingly  claimed  an  injunction  to 
restrain  the  defendant,  &c.,  from  erecting  or  per- 
mitting to  remain  erected  on  the  premises  demised 
by  the  lease  of  the  11th  Nov.  1878,  or  any  part 
thereof,  any  hoai-ding,  screen,  or  other  erection  so 
as  to  he  an  annoyance,  nuisance,  or  disturbance 
to  the  neighbourhood  or  to  the  said  Frederick 
Neale  or  any  other  tenant  of  the  plaintiff,  and 
from  otherwise  committing  a  breach  of  any  of  the 
lessee's  covenants  contained  in  the  said  lease. 

The  defendant  denied  that  he  had  committed 
any  breach  of  the  covenants. 

The  case  was  heard  before  Romer,  J.  on  the 
5th  July. 

Neville,  Q.C.  and  T.  H.  Carson  for  the  plaintiff. 
— This  hoarding  is  a  "building"  within  the  mean- 
ing of  the  covenant  against  erecting  "  any  other 
building  "  on  the  premises.  Even  if  that  is  not 
so,  it  is  imquestionably  a  bi-each  of  the  covenant 
against  doing  anything  on  the  premises  which 
might  be  or  become  an  annoyance  to  the  neigh- 
bourhood or  to  any  tenant  of  the  lessor,  as  it  is 
undoubtedly  an  "  annoyance  "  within  the  meaning 
of  that  covenant  to  the  tenant  Neale.  A  wooden 
structure  of  considerable  size,  and  likely  to  last  a 
considerable  time,  though  not  let  into  the  ground, 
or  fixed  on  masonry,  has  been  held  to  be  a  build- 
ing within  the  Metropolitan  Building  Act  1855 : 

Stevenn  v.  Gourley,  1  L.  T.  Eep.  33 ;  7  C.  B.  N.  S.  99. 

Foeter  v.  Fraser  {69  L.  T.  Rep.  136 ;  (1893)  3  Oh. 
158)  was  quite  a  different  case,  the  object  of  the 
covenant  there  being  to  provide  that  the  houses 
built  should  conform  to  a  particular  character. 
In  this  case  the  words  are  "  will  not  ergct    .    ,    , 
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any  other  building  whatsoever."'  A  wall  8J  feet 
high  waa  held  not  to  be  a.  building  within  such  a 
covenant  in  Bowes  t.  Law  (22  L.  T.  Rep.  267 ; 
L.  Rep.  9  Eq.  636) ;  but  in  that  case  the  question 
was  complicated  by  the  existence  of  a  "  lean-to" 
vinery  against  a  higher  wall,  and  that  was  held 
to  be  a  breach  of  the  covenant.  Upon  the  second 
part  of  our  case  (the  qiiestion  of  annoyance)  the 
■  judgments  of  the  Lords  Justices  in  the  recent 
case  of  Tod-Ueatley  v.  Benham  (60  L.  T.  Reu.  2-tl ; 
40  Ch.  Div.  80)  are  conclusive  in  our  favour,  tliough 
the  facts  of  that  case  are  not  on  all-fours  with 
those  here.  The  observations  there  of  Cotton, 
Lindley,  and  Bowen,  L.JJ..  on  the  subject  of 
"annoyance,"  appear  especially  in  point  here. 
Now,  certainly  this  hoarding  is  an  "  interference 
with  the  pleasurable  enjoyment"  of  our  house, 
by  obstructing  our  view,  by  interfering  with  the 
access  of  light  and  air,  by  intercepting  the  direct 
rays  of  the  sun  to  part  of  the  house  and  garden, 
and  in  other  ways.  It  is  therefore  covered  by  the 
definitions  of  annoyance  in  the  case  refeiTed  to. 

Bigham,  Q.C.,  and  Frederic  Thompgon  for  the 
defendant. — The  first  question  is.  what  these  cove- 
nants mean  ;  and  the  second,  whether  they  have 
been  infringed  in  this  case.  The  covenant  meant 
what  ordinary  people  would  mean  by  the  word 
"  building."  No  ordinary  sensible  man  would 
call  this  trellis-work  a  building.  A  building 
means  an  inclosure — walls  inclosing  a  space.  A 
hoarding  is  not  a  building.  The  lessor  has  no 
right  to  strain  the  construction  of  the  word  in 
his  own  favour.  The  word  in  the  first  covenant 
is  "  building,"  not  "  erection."  "  Building  "  there 
must  be  ejtisdeni  qenerig  with  the  dwelling-house, 
stable,  and  coach-house  refen-ed  to  in  the  context. 
The  position  is  the  same  as  if  Jfeale  were  entitled 
to  ancieut  lights,  as  ffix  as  regards  the  amount  of 
interference  with  light ;  and  there  is  no  material 
interference  with  it  here.  Secondly,  the  annoy- 
ance contemplated  by  the  covenant  is  something 
very  different  from  the  annoyance  felt  by  the 
Neales.  It  was  intended  to  guard  against  such 
annoyances  as  noisy  gatherm.gs,  scnool  treats, 
and  entertainments  of  that  description.  This 
screen  does  not  substantially  obstruct  the  light, 
although  it  prevents  the  Neales  having  quite  such 
a  full  view  into  our  garden  as  they  would  other- 
wise enjoy.  Tod-Heatley  v.  Benham  (ubi  sup.)  must 
be  considered  in  relation  to  its  own  facts.  In  that 
case  the  risk  was  a  serious  one,  but  it  is  not  so 
here. 

Neville,  Q.C.  in  reply. — The  words  '•  building  " 
and  "  ei-ection  "  are  used  in  this  covenant  inter- 
changeably, or  as  convertible  terms.  [He  was 
stopped.] 

RoMEB,  J. — I  do  not  think  I  want  to  hear 
you  further,  Mr.  Neville.  In  my  opinion  what 
the  defendant  has  done  is  a  breach  of  his  cove- 
nant, or  a  covenant  that  is  binding  xipon  him,  in 
two  respects.  In  the  firet  place,  although  the 
case  is  somewhat  on  the  border  line,  I  come  to 
the  conclusion  that  what  the  defendant  has  put 
up — this  screen — is  a  building  within  the  mean- 
ing of  the  covenant  which  binds  the  lessee,  not 
without  the  licence  and  consent  in  writing  of  the 
lessors,  the  parties  to  the  lease,  being  first 
obtained,  "  to  erect  or  build,  or  cause  or  permit  to 
be  erected  or  built,  upon  the  said  piece  or  parcel 
of  ground  hereby  appointed  and  demised,  or  upon 
apy  fart  thereof,  any  other  building  whatsoever, 


save  and  except  a  stable  and  coach-house."  This 
screen  is  a  very  substantial  erection,  and  a  finu 
one.  It  seems  to  me  that  it  is  intended  to  be, 
and  unless  restrained  would  remain,  a  perma- 
nent part  of  the  wall,  close  to  which  or  against 
which  it  is  erected.  At  any  rate,  it  will  act  in  the 
same  way,  as  far  as  the  plaintiffs  house  is  con- 
cerned, as  if  it  had  been  a  wall  added  to  a  portion 
of  the  former  existing  wall.  I  think,  undoubtedly, 
if  it  had  been  built  of  brick  it  would  have  been 
admitted  to  be  a  breach  of  the  covenant,  and  I  do 
not  think  the  fact  that  it  is  made  of  wood,  under 
the  circumstances,  makes  any  difference.  As  I 
have  said,  it  is  a  permanent  erection,  and  a  sub- 
stantial  one,  and  intended  to  act  as  such.  I  think, 
under  the  circumstances,  that  it  is  a  breach  of 
the  covenant  to  which  I  have  just  referred.  In 
the  second  place,  I  have  no  doubt  whatever  in  my 
own  mind  tliat  it  is  a  breach  of  the  covenant  that 
the  lessee  "  will  not  do  or  suffer  to  be  done  on  the 
premises  any  act,  matter,  or  thing  which  might  be 
or  become  an  annoyance  ...  to  anv  tenant 
of  the  lessor."  To  my  mind,  undoubtedly,  what 
the  defendant  has  done  is  an  annoyance  to  Mr. 
Neale,  the  tenant  of  the  lessor.  I  think,  in  the 
first  place,  that  it  does  substantially  interfere 
with  the  access  of  light  to  the  windows  on  the 
ground  floor  of  this  building,  and  that  notwith- 
standing some  parts  of  the  expert  evidence ;  and 
I  feel  satisfied  beyond  that,  and  irrespective  of 
that,  that  it  causes  an  annoyance  to  Mr.  Neale, 
the  tenant,  within  the  meaning  of  the  words  used 
in  the  covenant.  It  falls  within  the  definition  of 
the  word  "  annoyance  "  in  a  covenant  like  this, 
which  was  given  by  the  three  Lords  Justices  in 
the  case  of  Tod-Heatley  v.  Benham  (ubi  tup.).  In 
the  first  place,  to  adopt  the  language  of  Ck>tton. 
L.J.  (60  L.  T.  Rep.  at  p.  224;  40  Ch.  Div.  at  p. 
94),  I  am  s.atisfied  by  the  evidence  before  me  that 
reasonable  people  having  i-egard  to  the  ordinary 
use  of  the  Neales'  house  for  pleasurable  enjoy- 
ment, would  be  annoyed  and  aggrieved  by  whaD 
has  been  done  by  the  defendant — it  would  be  an 
annoyance  and  a  grievance  to  reasonably  sensible 
people.  It  is  an  act  which  is  an  interference  with 
the  pleasurable  enjoyment  of  the  house,  as  stated 
by  Cotton,  L.J.  Then,  to  adopt  the  words  of 
Lindley,  L.J.  (60  L.  T.  Rep.  at  p.  245 ;  40  Ch. 
Div.  at  p.  96),  I  think  it  does  i-aise  an  objection 
in  the  minds  of  reasonable  men.  and  is  an  annoy- 
ance within  the  meaning  of  the  covenant.  It 
raises  objections  within  the  minds  of  reasonable 
men ;  and,  to  adopt  the  language  of  Bowen,  L.J. 
(60  L.  T.  Rep.  241-5;  40  Ch.  Div.  at  p.  98),  I 
think  it  is  "  a  thing  which  reasonably  troubles 
the  mind  and  pleasure,  not  of  a  fanciful  person. 
or  of  a  skilled  person  who  knows  the  ti-uth,  but 
of  the  ordinary  sensible  English  inhabitant  of  a 
house — if  you  find  there  is  anything  which  dis- 
turbs his  reasonable  peace  of  mind,  tnat  seems  to 
me  to  be  an  annoyance,  although  it  may  not 
appear  to  amount  to  physical  detriment  to  com- 
fort." I  have  come  to  the  conclusion,  therefore, 
that  this  is  a  clear  breach  of  the  last-mentioned 
covenant,  as  well  as  of  the  first,  and  on  both 
grounds  I  think  the  plaintiff  is  entitled  to  succeed. 
The  simple  form  will  be  to  order  the  defendant  to 
pull  it  down — ^you  do  not  ask  for  damages,  of 
course — and  to  pay  the  costs. 

Solicitors  for  the  plaintiff,  Hulherts  and  Htt$»ey. 

Solicitors    for    the    defendant,    Simpson    and 
Cullingford. 
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Re  LosD  Stbathedem  and  Campbell  (deceased). 

[Chan.  Div. 

Thursday,  July  5. 
(Before  Romee,  J.) 
Be    LoKD     Stbatheden      and      Campbell 
(deceased) ;   Alt  v.  Losd  Stbatheden  and 
Campbell,  (a) 
W'lB — Charitable     gift — Bequett    of    annuity    to 
repment    on   appointment    of  next    lieutenant- 
edonel — Gift    conditional  on  uncertain  future 
mnt — Validity — Rule     ajainet    perpetuities — 
Viuxrtainty. 
A  tataior  by  his  will  bequeathed  an  annuity  "  to 
it  provided  to  the  '  Central  London  Rangers ' " 
'(I  volunteer  regiment),  "  on  the  appointment  of 
the  next  lieutenant-colonel."     The  plaintiff  had 
bun  at  the   date   of  the  will,   and    still    was, 
lieutenant-colonel  of  the  regiment,  the  testator 
hiving  been  at  the  date  of  the  will,  and  of  his 
death,    the     honorary    eilinel.      The   plaintiff 
brought  this  action  for  a  declaration  that  the 
annuity  was  a  valid  bequest,  and  was  now  vested 
in  him  as  commanding  officer  of  the  regiment, 
and    claiming    that    a    sufficient   part    of   the 
leataior's  estate  might  be  appropriated  to  provide 
for  the  annuity,  or    that  the  same    might  be 
otherwise  properly  secured. 
The  defendant,  who  was  the  executor  of  the  will, 
contended  that  the  bequest  was  void  for  infring- 
ing the  rule   against  perpetuities,  and  also  for 
uncertainty,  as  no  appointment  of  a  lieutenant- 
colonel  had  been  made  since  the  date  of  the  wiU, 
and  such  an  appointment  might  never  be  made. 
Held,  that  the  gift  was  conditional  on  the  appoint- 
ment   of    the     next     lieutenant-colonel,    which 
efpointment  might  not  be  made  for  an  uncertain 
httie,    or  might  never  be  made,  and  the  gift, 
therefore,    d^ended    on    an    uncertain    future 
event,  and  was  consequently  void,  as  transgress- 
ing the  limits  of  the  rule  against  perpetuities. 
Dictum  of  Lord  Selbome.  L.C.,  in  Chamberlayne 
0.  Brockett  (27  L.  T.  Rep.  92 ;  L.  Rep.  8  Ch. 
App.  -206),  followed. 
The  plaintiff  was  William  James  Alt,  command- 
ing ofScer  of  the  22nd  Middlesex  Bifle  Volunteer 
Corps,  otherwise  known  as  the  "  Central  London 
Bangers." 

The  defendant  was  the  present  Lord  Stratheden 
and  Campbell. 

It  appeared  that  the  late  Lord  Stratheden  and 
Campbell,  who  died  on  the  2l8t  Jan.  1893,  by  his 
will,  dated  the  16th  Nov.  1892,  appointed  the 
defendant  (then  the  Honourable  Hallyburton 
Campbell),  the  Honourable  Francis  Lawley,  and 
Cecil  Cowper  executors  of  his  said  will,  and 
bequeathed  an  annuity  of  1001.  a  yeai"  "  to  be  pro- 
vided to  the  Central  London  Bangers  on  the 
appointment  of  the  next  lieutenant-colonel." 

The  will  was  proved  on  the  let  March  1893  by 
tie  defendant  alone,  power  being  reserved  for  the 
other  two  executors  to  come  in  and  prove. 

At  the  date  of  his  death  the  testator  was 
honorary  colonel  of  the  said  regiment.  The 
plaintiff  at  the  date  of  the  will  had  been,  and  still 
**«,  lieutenant-colonel  of  the  regiment. 

On  the  11th  Nov.  1893  the  plaintiff's  solicitor 
*Tote  to  the  defendant's  solicitors  as  follows: 

At  mgtait  the  annuity  of  lOOi.  a  year  bequeathed  by 
we  testator,  I  must  now  request  that  your  client  will 
•Mure  the  payment  thereof  to  the  regiment,  and  should 
"*  glad  to  hear  from  you  in  what  manner  and  form  you 
I>5?ixi«e  tiat  the  same  Bhonid  be  secured. 

ii)  BepQiud  b;  B.  H.  Dea.vk,  Esq.,  Barrisler-kl-Liiw. 


The  defendant's  solicitors  wrote  in  reply  on  th& 
15th  Nov.  as  follows  : 

We  have  now  seen  Lord  Stratheden  with  reference  to 
your  letter,  and  we  are  instructed  to  inform  you  that 
Ilia  Lordship  is  not  prepared  to  offer  any  security  for  the 
annoity,  the  validity  of  whioh  he  does  not  admit. 

The  plaintiff  accordingly  brought  this  action 
claiming:  (1)  a  declaration  that  the  annuity  of 
lOOZ.  was  a  valid  bequest  and  was  now  vested  in 
the  plaintiff  as  the  commanding  ofScerof  the  said 
volunteer  coi-ps ;  (2)  that  a  sufficient  part  of  the 
estate  of  the  said  testator  might  be  appropriated 
to  provide  for  the  said  annuity,  or  that  the  same 
might  be  otherwise  properly  secured ;  (3)  in  the 
alternative,  that  its  capitalised  value  might  be 
calculated  and  paid  to  the  plaintiff ;  {i)  adminis- 
tration of  testator's  estate  so  far  as  necessary. 

The  case  was  heai'd  by  Bomer,  J.  on  the  5th 
July. 

Neville,  Q.C.  and  St.  John  Clerke  for  the  plain- 
tiff._ — This  is  a  valid  gift.  It  is  definite,  and 
entitled  to  be  secured  by  the  setting  apart  of  a 
sum  of  money.  The  question  wheiSer  the  gift 
is  ^ood  or  not  really  arises  apon  the  death  or 
resignation  of  the  present  commanding  officer. 
They  referred  to 

Aaron  v.  Aaron,  9  Ha.  821. 

Birrell,  Q.C.  and  Methold  for  the  defendant. — 
This  is  a  charitable  gift  and  is  conditional  on  an 
uncei-tain  event,  namely,  the  appointment  of  the 
next  lieutenant-colonel,  which  may  never  be  made, 
and  the  date  of  which  is  at  aU  events  uncertain. 
The  gift,  therefore,  fails  as  being  contingent  on 
an  uncertain  event,  and  therefore  invalid  as 
infringing  the  rule  against  perpetuities.  It  is 
also  void  for  uncertainty.    They  i-eferred  to 

Commiaiionert  of  Income  Tax  v.  Pemsel,  65  L.  T. 

Esp.  621,  at  p.  637  ;  (1891)  A.  C.  at  p.  583  : 
Bowen  v.  CAurcftiU,  69  L.  T.  Eep.  752  ;  (1893)  3  Ch. 

421; 
Chamberlayne  v.  Brociett,  27  L.  T.  Eep.  92 ;  L.  Eep. 

8  Ch.  App.  206 : 
Cloices  V.  HiUiard,  4  Ch.  Div.  413. 

Neville,  Q.C.  in  reply. 

Bomer,  J. — I  am  sorry  to  say  I  do  not  see  my 
way  to  uphold  the  validity  of  this  gift.  As  was 
pointed  out  by  Lord  Selbome  in  Chamberlayne  v. 
Brockett  (xibi  sup.)  "if  the  gift  in  trust  for  charity  • 
is  itself  conditional  upon  a  future  and  uncertain 
event,  it  is  subject,  in  our  judgment,  to  the  same 
rules  and  principles  as  any  other  estate  depending 
for  its  coming  into  existence  upon  a  condition, 
precedent.  If  the  condition  is  never  fulfilled,  the 
estate  never  arises ;  if  it  is  so  remote  and  indefi- 
nite as  to  trangress  the  limits  of  time  pi-escribed 
by  the  rules  of  law  against  perpetuities,  the  gift 
fails  ab  initio."  Applying  that  to  the  present 
case,  I  look  to  see,  in  the  first  place,  is  this  gift 
conditional,  and  what  is  the  condition?  Well, 
unfortunately,  it  appears  to  me  that  it  clearly  is 
conditional.  The  annuity  is  not  to  be  paid  except 
on  the  appointment  of  the  next  lieutenant-colonel, 
and  if  a  lieutenant-colonel  is  not  appointed,  the 
annuity  is  not  to  commence  or  be  paid.  That 
being  so,  it  being  conditional,  can  I  say  that  the 
condition  must  arise  within  the  time  that  is  pre- 
scribed by  the  rules  of  law  against  perpetuities  P 
I  am  sorry  to  say  I  cannot.  If  I  could  con- 
strue it  as  a  conditional  gift  on  the  death  of  the 
present  lieutenant-colonel,  the  difficulty  would  be 
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got  over ;  but  I  do  not  see  my  way  to  construe 
uiat  gift  so.  It  is  a  gift  conditional  on  the  ap- 
pointment of  the  next  lientenant-colonel.  Now 
the  next  lieutenant-colonel  may  not  be  appointed 
for  some  time  after  the  death  of  the  present 
commanding  officer ;  he  never  may  be  appointed 
at  all :  and  consequently  it  appears  to  me  that 
this  is  a  gift  conditional  upon  an  event  which 
transgresses  the  limit  of  time  prescribed  by  the 
rules  of  law  against  perpetuities.  Thei-efore, 
reluctantly,  I  feel  myself  bound  to  hold  that  this 
gift  fails,  and  I  must  dismiss  the  action. 

Solicitor  for  the  plaintifE,  /.  Petry  Godfrey. 

Solicitors  for  the  defendant,  Walters,  BevereU, 
and  Co. 


June  20  and  22. 
(Before  Romeb,  J.) 
OoLLis  V.  Latjohee.  (a) 
Might  to  light — Obstruction — Injunction — Ancient 
lights — Time  from  which  period  of  prescription 
begins  to  run — Actual    enjoyment — Unfinished 
house — Prescription  Act  (2  &  3  Will.  4,  c.  71), 

8.3. 

In  an  action  for  an  injunction  to  restrain  the 
defendant  from  obstructing  the  access  of  light  to 
the  windows  of  the  plaintiff's  house,  it  appeared 
that  the  house  was  finished  extemcuty,  the 
openings  for  the  windows  being  made,  and  the 
roof  completely  slated,  more  than  twenty  years 
before  the  issue  of  the  icrrt  tn  the  action,  but  the 
house  was  Twt  fit  for  habitation,  the  window 
frames  and  sashes  were  not  in,  or  the  floors  laid, 
tiU  less  than  that  period  before  the  issue  of  the 
torit. 
Held,  thai  not  only  was  it  unnecessary  that  the 
house  should  be  either  occupied  or  completely  fit 
for  habitation  before  the  statutory  period  of 
twenty  years  uninterrupted  enjoyment  of  the 
access  of  light  could  begin  to  run,  but  it  was 
immaterial  even  that  the  window  frames  and 
sashes  had  not  been  put  in,  or  the  floors  finished. 
or  gas  or  water  laid  on,  provided  that  light  had 
come  through  the  window  openings  for  the  benefit 
of  the  building;  and  the  plaintiffs  were  accord- 
ingly entitled  to  their  injunction. 
Courtauld  v.  Legh  (19  L.  T.  Bep.  737 ;  L.  Bep.  4 

Ex.  me)  followed. 
This  was  an  action  to  restrain  the  defendant,  Sic, 
from  obstructing  the  access  of  light  to  any  of  the 
windows  of  the  plaintiff's  house. 

The  plaintiffs  were  John  CoUis,  the  owner,  and 
Charles  Bi-and,  the  lessee  of  a  house  and  shop  in 
Potter- street.  Bishops  Stortford. 

The  defendant  was  Henry  Laugher,  the  owner 
of  property  on  the  north  side  of  and  immediately 
adjacent  to  the  plaintiffs'  house,  and  overlooked 
by  two  of  the  windows  of  it  on  that  side. 

The  plaintiffs  claimed  that  their  windows  were 
ancient  lights  and  had  remained  for  more  than 
twenty  years  immediately  preceding  the  com- 
mencement  of  the  action  in  the  same  situation, 
and  that  the  plaintiffs  and  their  predecessors  had 
during  that  period  enjoyed  the  free  access  of  light 
to  their  said  house  through  the  said  windows  as 
of  right  and  without  interruption  until  the  acts  of 
the  defendant  in  May  1893  which  were  the  subject 
of  complaint  in  the  action. 

(a)  Bcported  by  B.  H.Deane  Esq.,  Barrister-at-Law. 


In  the  month  of  May  1893  the  defendant  had  a 
hoarding  put  up  on  his  property,  eighteen  inches 
from  the  said  two  windows  so  as  to  intercept  the 
access  of  light  thereto. 

On  the  2l8t  June  1893  the  plaintiff  John  CoUis 
gave  the  defendant  notice  to  remove  the  obstruc- 
tion, and  on  the  9th  Aug.  1893,  the  plaintiffs' 
solicitors  wrote  to  the  defendant  threatening  legal 
proceedings  unless  the  hoarding  were  forthwith 
i-emoved. 

The  defendant  denied  that  the  windows  were 
ancient  lights,  or  had  been  where  they  were  for 
twenty  years  immediately  pi-eceding  the  action, 
or  that  the  plaintiffs  had  enjoyed  free  access  of 
light  as  of  right  and  without  interruption  for  the 
period  neceasaiy  vmder  the  Prescription  Act  to 
make  the  windows  ancient  lights. 

Sect.  3  of  the  Prescription  Act  (2  &  3  "Will,  i, 
c.  71)  is  as  follows  : 

That  when  the  access  and  nse  of  light  to  and  for  any 
dwelling-bouse,  workshop,  or  other  building,  shall  hare 
been  actually  enjoyed  therewith  for  the  full  period  of 
twenty  years  without  interruption,  the  right  thereto 
shall  be  deemed  absolute  and  indefeasible,  any  local 
usage  or  custom  to  the  contrary  notwithstanding,  nnleas 
it  shall  appear  that  the  same  was  enjoyed  by  some  con- 
sent or  agreement  expressly  made  or  given  for  that  pur- 
pose by  deed  or  writing. 

Sect.  4  enacts  that  the  period  of  years  men- 
tioned 

Shall  be  deemed  and  taken  to  be  the  period  next  before 
some  suit  or  action  wherein  the  claim  or  matter  to  which 
such  period  may  relate  shall  have  been  or  shall  be  broo^t 
into  question,  and  that  no  act  or  other  matter  shall  be 
deemed  to  be  an  interruption  within  the  meaning  of  this 
statute,  unless  the  same  shall  have  been  or  shall  be  sub- 
mitted to  or  acquiesced  in  for  one  year  after  the  party 
interrupted  shall  have  had  or  shall  have  notice  thereof, 
and  of  the  person  making  or  authorising  the  same  to  be 
made. 

There  were  questions  of  fact  involved  as  to  the 
exact  dates  at  which  the  house  had  been  finished 
externally  and  internally,  and  at  which  the 
windows  had  been  put  in,  the  house  been  ready  for 
occupation,  and  actually  occupied.  There  was 
also  a  question  of  law  as  to  which  of  these  stages 
a  house  must  have  reached  before  the  statutory 
period  of  twenty  years  enjoyment  of  uninterrupted 
access  of  light  begins  to  run. 

The  plaintiffs  commenced  this  action  on  the 
16th  Jan.  1894  for  (1)  an  injunction  to  restrain  the 
defendants,  &c.,  from  erecting  or  permitting  to 
remain  erected  on  his  premises  any  hoarding  or 
other  ei-ection  which  dao-kened  or  interfered  with 
the  access  of  light  to  any  of  the  windows  of  the 
plaintiffs'  bouse;  (2)  damages;  (3)  costs  and 
further  relief. 

On  an  application  for  an  interlocutory  injunc- 
tion before  CUtty,  J.,  on  the  9th  Feb.  1894,  the 
defendant  by  his  counsel  undertook  without  pre- 
judice to  remove  forthwith,  and  not  to  re-erect  till 
after  the  trial,  so  much  of  the  said  hoarding  as 
darkened  or  interfered  with  the  access  of  light  to 
either  of  the  said  windows,  but  it  was  by  consent 
expressly  provided  that  the  defendant  was  to  have 
the  same  benefit  by  way  of  defence  to  the  action 
as  he  would  have  had  if  the  obstruction  had  not 
been  removed;  and  on  those  terms  the  motion 
was  ordered  to  stand  over  till  the  trial  of  the 
action. 

The  action  came  on  for  trial  before  Bomer.  3., 
on  the  20th  June  1894.    The  learned  judge  found 
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on  the  eTidence  that  the  house  was  finished  ex- 
ternally, with  the  openings  for  the  windows,  and 
the  roof  completely  slated,  before  the  16th  Jan. 
1874  (viz.,  on  the  13th  Dec.  1873),  but  that  it  waa 
sot  fit  for  habitation  till  some  time  after  that 
date,  the  window  sashes  not  having  been  put  in 
or  glazed,  the  floors  not  laid,  and  the  gas  and 
water  not  completely  laid  on  till  some  time  after 
the  eaid  I6th  Jan.  1874. 

Nevitte,  Q.C.  and  Howland  Jackson  for  the 
pkintiffs. — The  question  is  whether  there  has  been 
access  of  light  to  these  windows  for  twenty  years. 
The  plaintiff  most  show  something  over  nineteen 
years  enjoyment  of  the  access  of  light,  in  order 
to  ncquii'e  the  right  to  it ;  but  a  clear  twenty 
years  is  necessary  Defore  the  issue  of  the  writ : 

Flight  T.  Thoma;  11  Ad.  &  E.  688  j  8  CI.  4  Fin. 
231. 

He  had  an  inchoate  right  after  nineteen  years  and 
a  day,  and  that  rij^t  became  absolute  after 
twenty  years  was  completed.  These  windows 
were  in  existence  in  Dec.  1873,  and  the  obstruction 
was  put  np  in  May  1893.  The  period  of  prescrip- 
tion under  the  Act  commenced  to  run  from  the 
time  when  the  windows  first  existed  as  apertures 
through  which  light  came  into  the  house,  and  it 
was  immaterial  when  the  windows  were  glazed, 
and  even  when  the  frames  and  sashes  were  put  in. 
It  is  not  necessary  for  the  house  to  be  either 
actoally  occupied  or  even  habitable  : 

Conriauld  v.  Legh,  19  L.  T.  Eep.  737 ;   L.  Rep. 
4  Ex.  126. 

Gontinnous  nser  is  not  necessary : 

Cwrper  T.  Strdker,  59  L.  T.  Eep.  849 :  40  Ch.  Div. 
21. 
Omaald,  Q.C.  and  0.  L.  Clare  for  the  defen- 
dant.— In  Conrtauld  v.  Legh  (uhi  sup.),  the  house 
had  been  completely  finished  structurally  a  long 
time,  including  the  roof,  floors,  and  windows,  and 
only  the  internal  fittings  and  decorations  were 
not  complete,  because  such  things  are  often  post- 
poned till  a  tenant  has  been  found  who  might  like 
to  have  a  voice  in  their  selection.  But  here  there 
were  no  floors,  no  window  sashes,  frames,  or  glass. 
There  was  in  fact  nothing  but  the  mere  caivase  of 
the  house  with  the  openings  for  the  windows.  It 
would  be  a  very  great  extension  of  Courtauld  v. 
Legh  {uhi  sup.)  to  decide  that  that  is  sufficient. 
Under  sect.  3  of  the  Perscription  Act  three  things 
are  necessary :  (1)  access  of  light ;  (2)  enjoyment ; 
(3)  enjoyment  qua  dwelling-house  (where  the 
bnilding  is  a  dwelling-house  as  in  the  present 
case).  How  could  there  have  been  enjoyment  of 
it  as  a  dwelling-house,  being  in  the  state  it  was.  a 
mere  carcase,  without  floors,  glass,  or  even  window 
>«wbes,  but  with  merely  the  bare  openings  for  the 
windows  P  In  such  a  state,  It  was  not  habitable 
even  by  a  caretaker.    They  referred  to 

Harrit  v.  De  PiriTia,  54  L.  T.  Bop.  38,  770 ;  33  Ch. 
Div.  238. 

Boxes,  J. — ^I  think  the  plaintiffs  are  entitled 
to  succeed  in  this  action.  It  appears  to  me  that 
the  plaintiffs'  dwelling-house  has,  within  the 
■words  of  sect.  3  of  the  Prescription  Act,  enjoyed 
the  access  and  the  use  of  light  by  means  of  these 
wmdows  referred  to  in  the  pleadings  for  the  whole 
penod  of  twenty  years  before  the  commencement 
Oi  this  action,  and  that  without  interruption,  treats 
"•I?  interruption  as  defined  by  sect.  4.  The 
evidence  adduced  on  behalf  of  the  plaintiffs  has, 


I  think,  satisfactorily  and  completely  established 
that  their  house  was  finished  as  a  building  by  the 
13th  Dec.  1873.  Completed,  I  mean,  in  this 
sense,  that  all  external  work  weis  done,  the  walls 
were  fimished,  and  the  windows  placed  in  the 
positions  they  have  ever  since  occupied  as  and  for 
windows.  The  joists  were  in  for  the  different 
landings,  and  the  roof  was  put  on  and  completely 
slated  or  tiled  in.  The  building  externally,  for 
all  external  purposes,  was  completed,  and  wind 
and  weather  tight.  It  is  true  that  it  was  not 
completely  finished  inside  so  as  to  be  actually  fit 
for  habitation  by  the  16th  Jan.  1874 ;  for  example, 
in  the  windows  the  sashes  were  not  put  in,  and 
still  less  the  glass.  Probably  the  floors  were  not 
completely  laid  on  the  joiste,  and  it  is  plain  that 
the  gas  and  the  water  were  not  completely  laid 
on.  But  it  is  not  necessary,  in  order  that  time 
may  run  in  favour  of  the  owners  of  a  building 
like  this,  that  it  should  either  be  occupied  or  be 
completely  fit  for  habitation.  That  is  shown  by 
the  decision  of  the  court  in  Gourtatdd  v.  Leak 
(ubi  »u^.),  from  which  case  the  present  only 
differs  in  matters  of  detail,  and  in  matters, 
in  my  opinion,  of  unimportant  detail.  Through 
these  windows — and  I  use  that  term,  of  course, 
not  as  meaning  a  complete  window  in  the 
most  modei-n  sense,  as  fitted  with  sashes  and 
glass,  but  as  an  opening  through  which  light 
for  the  building  can  be  obtained,  and  the  benefit 
of  the  light — through  these  windows,  as  from  the 
13th  Dec.  1873,  this  building  has  enjoyed  the 
light ;  light  has  come  through  these  windows,  or 
window  openings,  from  that  time  for  the  benefit 
of  this  bnilding.  For  example,  how  was  it  that 
the  gas  man  who  went  in  to  lay  the  gas  on  on  the 
5th  Jan.  was  able  to  do  it  completely  P  Doubt- 
less he,  for  example,  availed  himself  of  the  light 
coming  through  these  windows  when  he  had  to  do 
that  part  of  his  work  which  was  on  the  part  of 
the  house  adjacent  or  near  to  these  windows. 
This  house,  in  fact,  has  enjoyed  the  benefit  of  the 
light  coming  through  these  windows  as  from  the 
13th  Deo.  1873  completely.  This  being  so,  the 
plaintiffs  have,  in  my  opinion,  established  their 
right  to  come  to  the  court  on  the  16th  Jan.  1894 
and  seek  for  the  injunction  they  ask  as  against 
the  defendant.  The  obstruction  put  up  by  the 
defendant  has  been  removed,  but  that  has  been 
done  under  an  arrangement  between  the  parties 
by  which  it  has  been  agreed  that  the  question  of 
right  should  be  tried  as  if  the  obstruction  still 
continued.  Under  those  circumstances,  all  I  need 
do  is  to  grant  an  injunction  (for  I  presume  that 
will  be  the  form  the  defendant  would  prefer  in 
this  case)  against  him  to  restrain  him  from  inter- 
fering with  the  plaintiffs'  two  ancient  lights  in 
the  statement  of  claim  mentioned. 

Solicitors  for  the  plaintiff,  Thomeycrofl  and 
Willis,  for  Baker  and  Thomeyeroft,  Bishop 
Stortford. 

Solicitors  for  the  defendant.  Walker,  Son,  and 
Field,  for  IV.  Gee  and  Son,  Bishops  Stortford. 
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Thursday,  June  14. 

(Before  Romeb,  J.) 

NoYEs  V.  Patbeson.  (a) 

Vendor  and  purcJiaser — Title — Voluntary  deed — 
Subsequent  sale  for  value  by  voluntary  grantee — 
Bequisitions  —  Repudiation  of  title  —  Specific 
per/onnoinee — 13  Eliz.  c.  5—27  Eliz.  c.  4. 

The  inere  existence  of  a  voluntary  deed  in  the 
title  of  a  vendor  is  not,  of  itself,  sufficient  to 
justify  a  purchaser  in  repudiating  the  contract 
directly  he  discovers  that  fact. 

Bt  a  memorandum  of  agreement  of  the  29th 
Sept.  1893,  the  plaintiff,  John  George  Noyes, 
iigreed  to  sell  to  the  defendant,  Peter  Hay  Pater- 
8on,  a  freehold  messuage  known  as  Laystoa 
Cottage,  Buntingford,  Herts,  with  certain  lands, 
for  6101.  A  deposit  of  61J.  was  paid.  The  pur- 
chase was  to  be  completed  on  the  16th  Oct.  1893. 
No  abstract  of  title  was  delivered  until  the  23rd 
Oct.  1893.  It  appeared  that  the  property  in 
question  had  been  the  subject  of  a  voIuntaiT'  deed, 
dated  the  22nd  Aug.  1884,  and  made  by  one  W.  J. 
Clark,  who  thereby,  in  consideration  of  natural 
love  and  affection,  gave  to  his  wife,  Rebecca 
Clark,  certain  freehold  property  and  liouses,  in- 
cluding this  Layston  Cottage,  and  the  piece  of 
land  occupied  therewith.  There  was  a  recital  in 
tlie  deed  as  to  the  grantor's  debts  not  exceeding 
1001.  On  the  25th  Dec.  18G6  Clark  died.  In 
July  1888  his  widow  conveyed  the  house  and  land 
in  question,  for  value,  to  one  Martin,  and  on  the 
17th  Jan.  1889  Martin  conveyed  it  to  the  plaintiff, 
J.  G.  Noyes.  Mrs.  Clark  had  retained  the  title 
deeds  of  all  the  property  after  her  husband's 
death,  and  on  both  these  sales  the  necessary 
titledeeds  passed  to  the  purchaser.  In  the 
absti-act  of  title  given  to  the  defendant,  as 
above  stated,  there  was  a  distinct  reference 
to  this  voluntary  deed  in  another  deed,  and 
it  was  stated  that  there  was  a  covenant  for 
its  production.  A  requisition  was  made  on 
behalf  of  the  purchaser  that  this  voluntary 
deed  should  be  abstracted,  and  the  original 
produced.  Accordingly,  a  supplemental  abstract 
of  the  voluntary  deed  was  sent.  By  a  letter  of 
the  8th  Nov.  1893  the  solicitor  of  the  purchaser 
wrote  repudiating  the  c;ntract,  and  claiming  a 
return  of  the  deposit,  on  the  ground  that  a  good 
title  could  not  be  made  by  tue  plaiatitF.  This 
action  was  then  brought,  and  specific  performance 
claimed. 

Oswald,  Q.C.  and  Boone  for  the  plaintiff. — 
There  is  no  question  here  of  any  claim  by  ci-edi- 
tors,  and  the  piirchaser  is  not  entitled  to  repudiate 
the  contitict  owing  to  the  mere  existence  of  the 
.voluntary  deed.  No  doubt,  during  the  intei-val 
between  the  date  of  that  deed  and  the  death  of 
Mr.  Clark,  it  was  possible  for  him  to  have  made 
an  assui-ance  of  this  property  for  value ;  but, 
having  regard  to  the  lapse  of  time,  and  the  fact 
that  the  title  deeds  were  m  the  possession  of  Mi-s. 
Clark  at  his  death,  it  would  be  almost  ridiculous 
to  anticipate  any  litigation  now.  This  case 
comes  within  the  rule  laid  down  in  Fry  on 
Specific  Performance,  2nd  edit.,  p.  389,  ai  to  what 
are  not  doubtful  titles  It  is  conceived  that  the 
court  would  consider  the  title  not  to  be  doubtful ; 
(1)  "  where  the  probability  of  litigation  ensuing 
against  the  purcliaser  in  respect  of  the  doubt  is 

(a)  Beported  by  U.  llACAN,  £aq.,  BurUMr-at-lAW. 


not  great,  the  court  .  .  .  mast  govern  itself 
by  a  moral  certainty,  for  it  is  impossible,  in  the 
nature  of  things,  there  should  be  a  mathematical 
certainty  of  a  good  title  : " 

Spencer  v.  Topham,  22  Beav.  573. 

Bart's  V'eadora  and  Pnrchasen,  5th  edit.,  vol.  2.,  pp. 
900,  901. 

There  have  been  two  devolutions  of  title  here 
since  the  voluntary  deed.  We  rely  upon  the 
statute  27  Eliz.  c.  4.  No  case  is  sought  to  be 
made  out  under  13  Eliz.  c.  5.  Most  of  the  case« 
which  have  arisen  as  to  voluntary  deeds  have 
been  those  of  frauds  upon  creditors,  or  under  the 
Bankruptcy  Acts : 

Halifax  Joint  Stock  Bnniing  Company  v.  Oleiihill, 
63  L.  T.  Bep.  G23 ;  (1891)  1  Ch.  31. 

There  is  no  case  exactly  in  point ;  the  nearest  to 
it  in  principle  are : 

Smith  V.  Garland,  2  Mer.  123; 

Re  Briggs  and  Spieer,   64  L.  T.  Eep.  187;  (1891) 

2  Ch.  127 ; 
Re  Brail ;  Ex  parte  A'orfou,  69  L.  T.  Eep.  323 ;  (1893) 
2  Q.  B.  381. 

Neville,  Q.C.  and  Eve  for  the  defendant. — ^We 
rely  upon  Re  Briggs  and  Spieer  (64  L.  T.  Rep. 
187;  (1891)  2  Ch.  127).  Such  a  title  as  this  can- 
not be  forced  upon  an  unwilling  purchaser.  Till 
the  case  came  into  court  we  were  not  aware  of 
Clark's  death.  That  alters  the  case  which  we 
had  intended  to  present  to  the  court  FRohes, 
J. — It  seems  to  me  that  practically  you  get  a  good 
title.  It  is  hardly  possible  to  suppose  that  a 
purchaser  from  Clark  would  have  made  no  claim 
since  1886.1  The  nature  of  this  deed  should  have 
been  stated  befoi-e : 

Re  Marth  and  Earl  Granville,  48  L.  T.  Bep.  947: 
24  Ch.  Biv.  11. 

"VVe  ought  to  be  permitted  to  make  requisitions 
upon  it. 

RoMEB,  J. — I  will  not  preclude  the  defendant 
from  making  any  requisition  as  to  any  sale  of  thii 
property  during  Mr.  Clark's  life.  I  cannot  help 
seeing  that  there  was  an  immediate  i-epudiatiou  of 
the  conti-act  directly  the  circumstances  became 
known  as  to  the  voluntary  deed  of  gift,  and  the 
defendant  clearly  thought,  and  I  think  erroneously, 
that  the  mere  fact  of  there  having  been  a  volun- 
tary deed  would  justify  liim  in  repudiating  the 
contract.  It  is  very  difScnlt,  in  a  case  of  this 
kind,  to  trace  how  much  of  the  litigation  is  due 
to  thin ;  but,  looking  upon  the  matter  broadly,  I 
think  that  the  costs  should  be  paid  by  the  defen- 
dant up  to  and  including  judgment.  There  will 
be  judgment  for  specifac  performance,  with  a 
reference  as  to  title  in  the  usual  way. 

Solicitors  for  the  plaintiff,  Barfield  and  Barfield. 

Solicitor  for  the  defendant,  John  Eeans. 


June  14  and  25. 

(Before  Romer,  J.) 

Asten  v.  Asten.  (a) 

Will — Construction — Specific  devise — Number  cf 

house  left  in  blank— Void  for  uncertainty. 

A    testator,    who    had  four  sons,  devised  to  hit 

eldest  son   in  fee    "all  that  neKly-buUt  hottte. 

being   No.  — ,  Sudeley-place     .    .     .    veith  tht 

piece  of  ground  in  the  rear  thereof."    Me  the* 

(«;  Beported  bj  (i.  Uacak,  Eaq.,  B«rri*ter-U-Lkw. 
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hijue<Uhed  three  other  houses,  in  almost  similar 
terms,  to  his  other  three  sons.     In  each  case  the 
mmber  of  the   house  was   left  in  blank.     The 
teriator  had  recently  erected  these  four  freehold 
homes  in  Sudeley-place ;  they  were  unnumbered 
at  the  date   of  his   will,   but  were    numbered 
shortly  before  his  death.      The  will  contained 
no  residuary  devise. 
Held,  that,  as  the  testator  had  himself  intended  to 
teUct  the  house  for  each  son,  and  the  descriptions 
in  the  will  were  indistinguishable,  the  devises 
nuet  be  held  void  for  uncertainly,  and  the  eldest 
MM  declared  to  be  entitled  as  heir-at-law. 
At  the  date  of  his  will,  Robert  Asten,  formerly  of 
Colchester,  in  the  county  of    Essex,   a  retired 
farrier,  was  seised  of    four  freehold  houses   in 
Catsfield-road  (afterwards  St.  Alban's-road),  Col- 
chester, together  with  pieces  of  freehold  ground 
at  the  rear  of  the  said  houses.    By  his  will,  dated 
the  13th   Oct.   18SS,    after    appointing    two   of 
Ms  sons,  Greorge  Asten  and  Alfred  Asten,  execu- 
tors and  trnstees,  and  bequeathing  his  personal 
estate  for  division  among  his  four  sons,  George 
Asten,  Robert  Nelson  Asten,  John  Thomas  Asten, 
and  Alfred  Asten,  in  equal  shares,  he  bequeathed 
onto  George  Asten  and  his  heirs  (togetner  with 
I      other  land  and  bouses), 

-  All  th&t  newly -boilb  honee.  heing  Ko.  —  Sndeler- 
pltoe,  Cstsfield-Toad,  with  the  piece  of  gronsd  in  the 
rear  thereof  abutting  upon  Bawstom-rood,  all  the  afore- 
said honaeB  and  ground  being  in  Colchester  aforesaid. 

And  he  thereby  devised  to  Robert  Nelson  Aaten, 

All  that  newly-built  honae.  No.  - —  Sndeley-plaoe, 
Catafield-road,  together  with  the  piece  of  ground  in  the 
rear  thereof,  and  abutting  upon  Biwatom-road  in  Col- 
deiter, 

to  hold  to  Robert  Nelson  Asten  for  life,  and 
afterwards  to  bis  trustees,  upon  tmst  to  make 
certain  payments  out  of  the  rente,  for  Elizabeth 
Asten,  the  wife  of  R.  N.  Asten,  and  subject 
thereto,  as  therein  mentioned.  And  the  testator 
devised  in  fee  to  John  Thomas  Asten, 

All  that  honae,  being  No.  —  Sndeley-plaoe,  Catafield- 
road,  together  with  the  piece  of  ground  in  the  rear 
thereof  abutting  upon  Bawatom-road,  all  in  Colchester 
aforesaid. 

And  tbe  said  testator  devised  to  Alfi-ed  Asten, 
in  fee. 

All  that  house,  being  No.  —  Sudeley-plsce,  Catsfield- 
md,  Colchester,  aforesaid,  together  with  the  piece  of 
groimd  in  the  rear  thereof  abutting  upon  Bawatoru-road. 

The  will  contained  no  residuary  derise.  The 
testator  died  on  the  19th  Oct  1891,  and  the  will 
was  proved  on  the  11th  Marfch  1892,  by  the  two 
executors  therein  named. 

The  numbers  of  tbe  four  houses  were  all  left  in 
blank  in  the  will.  It  appeared  that  they  had  been 
built  by  the  testator  lumself  in  the  summer  and 
autumn  of  1888.  The  piece  of  ground  in  the  rear 
of  the  houses  was  fenced  oft  from  the  adjoining 
land,  but  was  not  divided  between  the  said  houses, 
and  was  unbuilt  upon.  The  four  houses  were  not 
in  fact  numbered  at  tbe  date  of  the  will,  and  con- 
tinned  unnumbered  till  the  spring  of  1891,  when 
the  corporation  of  Colchester  caused  them  to  be 
nnmbeml,  and  they  then  became  known  as  11, 13, 
IS,  and  17  Sudeley-place,  and  were  let  to  quarterly 
tenants.  The  testator  was  not  entitled  to  any 
honaes  in  Sudeley-place  other  than  those  four. 

(George  Asten  was  the  eldest  son  and  heir-at-law 
of  the  testator,  and  brought  this  action  against 


bis  three  brothers,  and  Elizabeth  Asten,  claiming 
that  the  testator  died  intestate  as  to  the  said  four 
houses,  and  that  they  descended  to  him  as  heir-at- 
law. 

Neville,  Q.C.  and  0.  B.  Freeman  appeared  for 
tbe  plaintiff. — These  devises  of  the  four  houses 
are  void  for  uncertainty.  Where  there  are  two  or 
mora  houses,  or  closes  of  land,  which  answer  to  a 
description  in  a  will,  and  there  is  nothing  in  the 
devise  to  indicate  which  the  testator  int^ded  to 
go  to  the  devisees,  that  result  wUl  follow : 

Richardson  v.  Wation,  4  B.  &  Ad.  787  ; 

Boyce  v.  Boyce,  16  Sim.  476. 

Where  the  testator  has  sanctioned  tbe  election  by 
the  devisees  as  to  which  they  will  take,  the  devise 
may  not  be  held  void  for  nncertainty,  as  in 

Duckmanton  v.  Duclcmanton,  5  H.  &  N.  219 ;  and 

Tapley  v.  EajUton,  12  Ch.  Div.  683. 

But  here  the  terms  of  the  will  show  that  the 
testator  did  not  intend  the  sons  to  have  an 
election. 

Hopkinson,  Q.C.  and  Whinney,  and  W.  CorveU 
Daviee,  for  the  defendant — The  court  will  lean 
against  an  intestacy.  The  testator  clearly  in- 
tended to  give  one  house  to  each  son,  and  the 
court  will  aid  that  if  possible.  [Romeb,  J.  — 
Assuming  that,  is  there  any  evidence  as  to  which 
house  he  intended  to  give  to  each  ?  Do  you  ask 
for  an  inquiry  P J  No,  we  do  not  ask  for  an 
inquiiy  as  to  that.  We  submit  that  there  is  a, 
right  of  selection  by  the  sons  implied  by  law  in  a 
case  of  this  kind,  and  that  it  is  govei-ned  by  the 
cases  of 

Dttchmanton  v.  Duehmanton,  5  H.  &  N.  219  ;  and 
Tapley  v.  Eagleton,  12  Ch.  Div.  683. 

The  sons  would  select  according  to  seniority,  and 
no  possible  injustice  will  be  done. 

RoMEU,  J. — I  am  sorry  that  I  feel  myself 
obliged  to  hold  that  the  testator  died  intestate  as 
to  these  four  houses.  The  law  which  is  applicable 
is,  I  think,  clear.  A  testator  who  has  several  pro- 
perties, all  having  the  same  description,  mav,  by 
his  will,  give  one  of  them  to  a  legatee,  and  leave 
the  choice  of  that  one  to  the  legatee,  and  such  a, 
gift  is  clearly  valid.  And  the  fact  that  the 
legatee  is  to  be  able  to  select  may  appear  either 
by  express  words  contained  in  the  will,  or  by 
reasonable  inference  from  it,  and,  prima  facie,  & 
the  testator  gives  one  of  such  properties  to  the 
legatee  without  saying  more,  then  the  reasonable 
inference  is  that  the  txestator  intended  the  legatee 
to  select;  and  this,  whether  the  fact  that  the 
testator  had  some  such  property  appears  on  the 
face  of  the  will,  as  in  the  case  of  Ducl-manton  v. 
Duckmanton  (5  H.  &  N.  219),  or  whether  the  fact> 
otherwise  appears,  as  in  Tapley  v.  Eagleton  (12 
Ch.  Div.  683).  And  I  myself  should  be  prepared 
to  hold  that,  where  a  testator  gives  one  of  such 
properties  to  each  of  several  legatees,  then  he 
intends,  primA  facie,  to  give  the  right  of  selection 
to  the  legatees  according  to  the  priority  of  the 
bequests.  And  this  appears  to  have  been  the 
view  of  Martin  B.  and  Watson,  B.  in  Duckmanton 
V.  Duckmanton  (p.  222  of  5  H.  &  N.  219).  But,  in 
all  these  cases,  it  is  of  course  essential  that  the  vrill 
should  not  show  that  the  testator  was  bequeathing 
any  particular  one  of  the  properties  to  the 
legatee  who  desires  to  select,  for  the  selection  by 
the  testator  is  incompatible  with  the  view  that  he 
intended  the  legatee  to  select.    If  a  will  shows 
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lished,  each   part  that  ib  separate  and  clearly 
distinguished  in  the  Tolmne  itself  is  separately 

Eublisned  within  the  meaning  of  sect.  2.  To 
old  the  conti'ury  would  lead  to  absurdities,  and 
obviously  to  great  injustice  being  done.  That  has 
been  jjointed  out  in  the  course  of  the  ai'gument 
before  me,  and  I  need  not  go  into  it  in  more 
detail  in  this  judgment.  If  that  were  not  the 
correct  Tiew,  amongst  other  results  this  would 
•flow,  that  if  the  author  of  one  story  joined  with 
the  author  of  another  story  and  published  them  in 
one  volume,  neither  author  could  sue  for  an  in- 
fringement of  his  story  so  published  unless  be 
took  pains  first  to  take  hia  own  story  from  the 
book  in  which  the  two  stories  had  been  published, 
and  publish  it  separately  and  by  itself.  In  my 
opinion,  such  an  absurd  result  is  not  caused  by 
the  Copyright  Act.  As  I  hare  said,  I  think  the 
true  construction  of  the  words  "  separately  pub- 
lished," in  sect.  2,  is  that  which  I  hare  indicated. 
It  follows  that,  in  my  opinion,  in  this  case  there 
was  a  sepai-ate  publication  of  these  stories  in  the 
Weekly  Dispatch,axid  that  the  plaintiff  accordingly 
acquii-ed  tne  copyright  under  sect.  3  of  the 
Act.  The  plaintiff,  therefore,  had  the  copyright. 
He  had  one  more  thing  to  do  to  enable  him  to  sue. 
He  was  bound  to  register  before  he  could  sue.  He 
has  registered.  The  question  is  whether  that 
registration  is  a  proper  one.  It  is  said  that  it  is 
not,  and  for  this  reason :  It  is  said  that  with 
regard  to  this  portion  of  the  author's  general 
work,  "  Birds  of  the  Night,"  this  portion  of  it 
which  was  called  "  The  Cabman's  Story,"  that  it 
was  a  separate  work  in  itself,  and  that  it  was 
published  on  the  19th  Nov.  1893,  whereas  the 
registration  by  the  plaintiff  states  the  date  of  the 
first  publication  of  nis  work  to  be  the  8th  Sept. 
1893.  But  this  objection  fails  when  the  facts  are 
really  looked  at.  "The  Cabman's  Story,"  as  I 
have  pointed  out,  was  only  part  of  a  series  of 
stories  constituting  one  work.  I  think  that  the 
plaintiff  is  right  in  saying  that  he  cnmes  within 
tlie  provisions  of  sect.  19  of  the  Act.  I  think 
he  was  the  proprietor  of  the  copyright  in 
the  work,  which  had  been  published  in  a 
series  of  books  or  parts,  the  series,  I  need 
scarcely  say,  being  these  stories,  the  firet 
of  whicli  was  published  on  the  8th  Sept. 
1893.    And  the  nrst  part  of  this  work  of  tne 

Plaintiff's  was  in  fact  published  in  the  Weekly 
Uajyatch  of  the  8th  Sept.  1893.  That  being  so, 
sect.  19  applies.  It  is  clear  that  his  registra- 
tion is  accurate,  and  that  he  is  able,  to  sue  by 
reason  of  that  regi^ration,  or  rather  he  is  not 
prevented  from  sumg  from  not  having  complied 
with  the  provision  as  to  registration.  That 
point,  taken  by  the  defendants,  also  failing,  it 
follows  that  the  plaintiff  is  clearly  entitled  to  the 
relief  which  he  asks  in  respect  of  the  production 
of  this  story  by  the  defendants.  He  is  entitled 
clearly  to  an  injunction,  and  that  injunction  will 
go  in  the  usual  form.  And  then  damages  are 
asked  for.  On  the  qiiestion  of  damages  it  has 
been  agreed  that  I,  doing  the  best  I  can,  am  to 
assess  the  amount  of  damage  which  the  plaintiff 
has  sustained  by  reason  of  this  infringement  of 
his  copyright.  Doing,  therefore,  the  l^st  I  can, 
and  bearing  in  mind  what  can  be  said,  pro  and 
con,  I  assess  the  amount  at  252.,  and  I  order  the 
defendants  to  pay  the  costs  of  the  action. 
Solicitor  for  the  plaintiff,  F.  Tatton. 
Solicitor  for  the  defendants,  0.  H.  Hoyle. 


QUEEN'S  BENCH  DIVISION,    IN  BANK- 
RUPTCY. 
Thursday,  May  24. 
(Before  Williams,  J.) 
FiQQ  V.  MooBE  Brothers,  (a) 
Bankruptcy — Execution — Goods    held     by    sheriff 
for  twenty-one  days — Act  of  bankruptcy — Pay- 
ment out  after  twenty-one  days — Bights  of  execu- 
tion creditor — Bankruptcy  Act  1883   (46   <£■  47 
Viet.  e.  52),   ss.  45,   4S— 'Bankruptcy  Act   1890 
(53*54  Vict.c.  71),«8.  1,  11. 

By  the  Bankruptcy  Act  1890,  s.  1,  "  a  debtor  com- 
mits an  act  of  bankruptcy  if  execution  against 
him  has  been  levied  by  seizure  of  his  goods  under 

■  process  in  an  action  in  any  court,  or  tn  any  eieU 
proceedings  in  the  High  Court,  and  the  goods 
liave  been  either  sold  or  held  by  the  sheriff  for 
ticenty-one  days." 

A  creditor  who  lias  issued  execution  against  the 
goods  of  a  debtor  m.usi,  tn  order  "  to  be  entitled 
to  retain  the  benefit  of  the  execution  against  the 
trustee  in  bankruptcy  of  the  debtor."  have  com- 
pleted the  execution  by  seizure  and  sale,  or"  '6jf 
tlie  receipt  or  recovery  of  the  full  amount  of  the 
levy,"  before  the  goods  have  been  held  by  the 
sheriff  for  twenty-one  days.  For  by  the  aboict 
section  such  possession  by  the  sheriff  for  ttoenty- 
one  days  is  an  act  of  bankruptcy,  of  which  the 
execution  creditor  unll  be  taken  to  Iiave  notice. 
and  will  defeat  the  rights  of  the  execution  creditor 
under  an  execution  not  completed  until  after  the 
date  of  such  act  of  bankruptcy. 

Ex  parte  Villars ;  Re  Rogers  (30  L.  T.  Rep.  IM; 
L.  Rep.  9  Ch.  432)  distinguished. 

This  was  an  action  by  Figg,  who  was  trustee  in 
the  bankruptcy  of  Messrs.  Leichtenstein  and 
Bi-eeze,  who  u>nnerly  traded  as  the  Alliance 
Iron  Company  against  the  defendants,  claim- 
ing 412.  Os.  lid.  from  them  for  the  bankrupt's 

On  the  23rd  Sept.  1892  the  defendants  obtained 
judgment  against  Leichtenstein  and  Breeze  for 
412.  Us.  lid.,  including  costs. 

On  the  26th  Sept.  the  sheriff  seized  certain  of 
the  judgment  debtors'  goods. 

On  the  11th  Oct.  the  judgment  debtors  met 
their  ci-editors  at  a  meeting  called  together  by 
circular  and  offered  them  terms  which  were 
declined.  The  debtors  intimated  to  the  meeting 
that  they  had  suspended  or  were  about  to  suspend 
payment  of  their  debts ;  the  defendants  did 
not  attend  the  meeting,  and  had  no  notice  of 
what  took  place  there,  though  they  received  a 
cii'cular. 

On  the  17  th  Oct.  the  sheriff  had  been  in  posses- 
sion for  twenty-one  days.  On  the  19th  Oct  he 
was  paid  out,  and  on  the  21st  Oct  he  wrote  to  the 
defendants  and  informed  them  of  the  fact. 

The  sheriff  thereupon  retained  the  balance  of 
412.  Os.  lid.,  after  deducting  the  costs  of  the 
execution  from  the  moneys  paid  to  him  for  four- 
teen days  pursuant  to  sect.  46  of  the  Bankruptcy 
Act  ISSiS,  and  on  the  2nd  Nov.,  having  received 
no  notice  of  any  bankruptcy  petition  presented 
against  the  debtors,  paid  the  money  over  to  the 
defendants. 

A  receiving  order  was  made  on  the  30th  Not. 

against  the  debtors  on  a  creditor's  petition,  on 

wnich  they  were  adjudicated  bankrupt. 

I       (a)  Beported  bj  Wai.txb  B.  TATUr^Biq-,  Baniiter-st-Uv. 
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By  the  Bankruptcy  Act  1890,  s.  1 : 

A  debtor  commiU  an  aat  of  bonkruptoy  if  execution 
tgumt  him  has  been  levied  by  seiznre  of  his  goods 
nider  process  in  an  action  in  any  conrt,  or  in  any  civil 
ptoceeding  in  the  High  Court,  and  the  goods  have 
been  either  sold  or  held  by  the  sheriff  for  tn^enty-one 
dtfi. 

Sinclair  Cox  {Lawton  Walton,  Q.C.  with  him) 
for  the  plaintiff. — The  plaintiff  relieB  on  the  acts 
of  bankruptcy  committed  on  Oct.  11  and  17. 
[Williams,  J. — The  onus  is  on  the  defendants  to 
make  cat  a  title.] 

H.  Wace  for  the  defendants. — The  defendants 
yrm  not  present,  and  were  not  aware  of  what  took 
pbce  on  the  11th  Oct.  Br  execution  they  ob- 
tained a  good  security  for  their  debt,  having  no 
notice  of  an  available  act  of  bankruptcy,  and  this 
is  not  affected  by  the  act  of  bankruptcy  of  Oct.  17 : 

Edicards  v.  Scartbrook,  3  B.  &  S.  280  ; 

Slater  T.  Finder,  24  L.  T.  Bep.  631 ;  L.  Bep.  6  Ex. 
228. 
The  defendants'  rights  have  not  been  taken  away 
by  sect  45  of  the  Bankruptcy  Act  1883.  That 
«ei!tion  provides,  sub-sect.  1 :  "  Where  a  creditor 
has  issued  execution  against  the  goods  of  a  debtor 
...  he  shall  not  oe  entitled  to  retain  the 
benefit  of  the  execution  .  .  .  against  the 
trostee  in  bankruptcy  of  the  debtor,  uidess  he  has 
completed  the  execution  .  .  .  before  the  date 
of  the  receiving  order,  and  before  notice  of  the 
presentation  of  any  bankruptcy  petition  by  or 
against  the  debtor,  or  of  the  commission  of  any 
av^ble  act  of  bankruptcy  by  the  debtor.  (2) 
For  the  purpose  of  this  act  an  execution  against 
goods  is  completed  by  seizure  and  sale  " : 

Re  Peamon,  3  Mor.  187 ; 

Ez  jmrte  Broole ;  Be  Bassall,  30  L.  T.  Rep.  103 ; 
I  L.  Eep.  9  Ch.  301. 

The  execution  creditors  ought  not  to  lose  the 
benefit  of  their  security  because  of  sect.  1  of  the 
Bankruptcy  Act  1890,  which  makes  it  an  act  of 
hankmptcy  if  the  sheriff  remain  in  possession  for 
twenty-one  days.  The  principle  of  Ex  parte 
rUkn  (30  L.  T.  Rep.  104;  L.  Eep.  9  Ch.  432) 
applies  here,  and  the  execution  creditor's  title  is 
not  avoided  by  his  own  act.  Lastly,  the  defen- 
dants can  retain  this  money,  as  there  is  nothing 
to  show  it  was  the  debtors'  money. 

Sinclair  Cox  in  reply. — Sect.  11  of  the  Bank- 
ruptcy Act  1890  enacts  that,  "  Where  any  goods 
of  a  debtor  are  taken  in  execution  and  before  the 
ale  thereof,  or  the  completion  of  the  execution  by 
the  receipt  or  recovery  of  the  full  amount  of  the 
levy,  notice  is  served  on  the  sheriff  that  a  receiv- 
ing order  has  been  made  against  the  debtor,  the 
sheriff  shall,  on  request,  deliver  the  goods  and 
any  money  seized  or  received  in  part  satisfaction 
of  the  execution  to  the  official  receiver,  but  the 
costs  of  the  execution  shall  be  a  first  charge  on 
the  goods  or  money  so  delivered,  and  the  official 
wceiver  or  trustee  may  sell  the  goods,  or  an 
adequate  part  thereof,  for  the  pui-pose  of  satisfy- 
ing the  charge."  This  section  must  be  read  with 
sect,  io  of  the  Act  of  1883,  and  they  show  that  the 
execution  was  in  no  sense  completed  until  the  19th 
Oct.,  two  days  previous  to  which,  i.e.,  the  17th 
Oct,  an  act  of  bankruptcy  bad  by  reason  of  sect.  1 
been  committed,  of  which  the  defendants  knew. 
As  to  the  money,  the  presumption  is  that  it  was 
the  debtors'. 


Williams,  J. — This  is  a  new  point,  but,  as  I 
have  had  the  benefit  of  the  arguments  on  both 
sides,  I  need  not  consider  the  matter  further,  but 
will  decide  it  now.  [His  Lordship  stated  the 
facts.]  It  seems  to  me  that,  as  regards  the  act  of 
bankruptcy  committed  on  the  llth  Oct.,  the 
defendants  are  not  affected  by  that,  as  they  had 
no  knowledge  of  it.  Now,  apart  from  any  express 
statutory  enactment,  a  judgment  creditor  who 
levies  execution  gets  by  the  common  law  a  good 
title  by  the  seizui-e  of  the  sheriff,  if  he  has  no 
notice  of  any  available  act  of  bankruptcy  com- 
mitted by  the  debtor.  It  foUows,  then,  that,  as 
the  sheriff  had  seized  prior  to  any  act  of  bank- 
i-uptcy  of  which  the  defendants  had  knowledge, 
by  the  common  law  the  defendants  are  entitled  to 
the  benefit  of  the  execution  iinless  their  right  is 
taken  away  by  any  statutory  enactment.  The 
first  question  is,  then,  has  sect.  45  of  the  Bank- 
ruptcy Act  1883  taken  away  that  right  ?  It  pro- 
vides, sub-sect.  1,  that,  "Where  a  creditor  has 
issued  execution  against  the  goods  of  a  debtor 
.  .  .  he  shall  not  be  entiwed  to  retain  the 
benefit  of  the  execution  .  .  .  against  the 
trustee  in  bankruptcy  of  the  debtor,  unless  he  has 
completed  the  execution  .  .  .  before  the  date 
of  the  receiving  order,  and  before  notice  of  the 
presentation  of  any  bankruptcy  petition  by  or 
against  the  debtor,  or  of  the  commission  of  any 
available  act  of  bankruptcy  by  the  debtor,"  and 
then  sub-sect.  2  says :  "  For  the  purpose  of  this 
Act  an  execution  against  eoods  is  completed  by 
seizure  and  sale,"  or,  reading  in  sect.  11  of  the 
Bankruptcy  Act  1890,  "  receipt  or  recovery  of  the 
full  amount  of  the  levy."  The  execution  here  was 
clearly  not  completed  until  the  19th  Oct.,  when 
the  sheriff  was  paid  out.  That  being  so,  had  the 
defendants  "  completed  the  execution  .  .  . 
before  the  date  of  the  receiving  order,  and  before 
notice  of  the  presentation  of  any  bankruptcy 
petition  by  or  against  the  debtors,  or  of  the  com- 
mission of  any  available  act  of  bankruptcy  by  the 
debtors  ?  "  It  seems  to  me  they  had  not  done  so 
before  the  "notice  of  the  commission  of  any 
available  act  of  bankruptcy  by  the  debtors," 
because  on  the  17th  Oct.,  two  days  before  the  19th 
Oct.,  an  act  of  bankmptcy  had  been  committed 
under  sect.  1  of  the  Bankruptcy  Act  1890,  and  of 
that  act  the  defendants  must  be  taken  to  have  had 
notice.  Under  -these  circumstances  it  seems  to 
me  that  the  defendants'  common  law  rights  are 
lost.  It  was  said  that  Ex  parte  Villars  applied 
here,  but  that  case  is  clearly  distinguishable.  It 
was  there  held  that  an  act  of  bankruptcy  brought 
about  by  seizure  and  sale  of  a  trader's  goods  did 
not  render  inoperative  the  seizure  and  sale  itself 
80  as  to  deprive  the  creditor  of  the  fruits  of  his 
diligence.  In  such  a  case  it  is  obvious  that  the 
act  of  bankmptcy  is  not  committed  until  imme- 
diately after  the  completion  of  the  transaction  on 
which  it  is  founded;  here,  however,  at  the  time 
the  transaction  was  completed  by  the  money 
being  paid  over  to  the  sheriff,  the  execution 
creditora  had  notice  that  two  days  previously  this 
act  of  bankruptcy  had  been  committed,  because 
they  cannot  be  heard  to  say  that  they  did  not 
know  that  the  sheriff  had  been  holding  the  goods 
for  twenty-one  days.  It  was  then  said  that  there 
was  no  evidence  that  the  money  was  part  of  the 
debtors'  property.  I  agree ;  but  prima  facie  it 
must  be  taken  to  be  the  money  of  the  debtors,  and 
that  presumption  is  not  displaced  by  the  defen- 
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dants'  evidence.     There  must  therefore  be  judg- 
ment for  the  plaintiff. 

Judgment  for  the  plaintiff. 

Solicitors  for  the  plaintiff,  Rodgers  and  Co. 
Solicitors  for  the  defendants.  Bale  and  Co. 


Tuesday,  May  8. 

(Before  Williams,  J.) 

DiBB  V.  Bbook.  (a) 

Banhruptey — Partnership — Execution  against  firm 
— Subsequent  bankruptcy  of  one  partner — Claim 
by  his  trustee  to  proceeds  of  execution — Bank- 
ruptcy Act  1890  (53  &  54  Vtct.  c.  71),  «.  11,  sub- 
sect.  2. 
The  trustee  in  bankruptcy  of  one  partner  is  not 
entitled   to   the  proceeds  of  an  execution   com- 
pleted against  the    partnership  assets  prior   to 
the  bankruptcy  in  which  he  is  trustee. 
This  was  an  appeal  from  the  decision  of  the 
judge  of  the  Manchester  County  Court. 

On  the  nth  Oct.  1892  Messrs.  Brook  and  Son 
recovered  judgment  against  Messrs.  Cockshott 
and  Kelvey  for  47/.  5«.  9d.  On  the  l;tth  Oct. 
execution  was  levied  on  the  partnership  property 
of  the  debtors,  and  on  the  2l8t  Oct.  the  property 
was  sold  to  satisfy  the  judgment. 

On  the  3rd  Nov.  a  petition  was  presented  by 
Cockshott,  on  which  adjudication  followed,  the 
respondent  Dibb  being  appointed  trustee  in  the 
bankruptcy.  The  trustee  claimed  the  proceeds  of 
the  sale  in  the  hands  of  the  sheriff  as  against  the 
execution  creditors,  and  in  July  1893  the  trustee 
obtained  an  order  dissolving  the  partnership  of 
Cockshott  and  Kelvey,  and  appointing  himself 
receiver  of  the  partnership  property.  An  inter- 
pleader issue  was  accordingly  stated  to  try  the 
question  as  to  whom  the  iU.  Us.  9d.,  the  net  pro- 
ceeds of  the  sale  of  the  goods  of  the  partnership 
of  Cockshott  and  Kelvey,  and  seized  by  the 
sheriff  of  Cheshire  under  the  fi.  fa.  belonged. 

The  County  Court  judge  decided  that  the 
447.  5«.  9d.  belonged  to  Dibb  the  trustee  upon  the 
authority  of  a  passage  in  Lindley  on  Partnership, 
6th  edit.,  p.  G92,  where  the  author,  in  commenting 
on  sects.  45,  46  (3)  of  the  Bankruptt^y  Act  1883. 
and  sect.  11  of  the  Bankruptcy  Act  1890,  says : 
"  The  above  clauses  apply  as  well  to  cases  where 
one  partner  is  bankrupt,  and  the  same  partner  is 
the  execution  debtor,  as  to  those  where  all  the 
partners  are  bankrupt,  and  all  are  execution 
debtoi-a;  it  will  also  be  probably  held  to  apply 
where  one  partner  only  is  bankrupt,  and  the  exe- 
cution is  against  the  firm  for  a  partnership  debt ; 
provided  the  court  is  in  a  position  to  ensure  a 
proper  distribution  of  the  assets  of  the  firm 
amongst  the  creditors  thei-eof." 
The  execution  creditors  appealed. 
By  sect.  45  of  the  Bankruptcy  Act  1883 : 
(1.)  Where  a  creditor  has  issned  execution  ag^ainat  the 
gooda  or  lands  of  a  debtor,  or  has  attached  any  debt  dne 
to  him,  he  shall  not  be  entitled  to  retain  the  benefit  of 
the  execntion  or  attachment  against  the  trustee  in  bank- 
mptoy  of  the  debtor,  unless  he  has  completed  the  exe- 
cution or  attachment  before  the  date  of  the  receiving 
order,  and  before  notice  of  the  presentation  of  any  bank- 
ruptcy petition  by  or  against  the  debtor,  or  of  the  com- 
mission of  any  available  act  of  bankruptcy  by  the  debtor. 

(a)  Heported  by  Walter  B.  Yatis,  Esq.,  Barrlater-at-Law. 


(2.)  For  the  purposes  of  this  Act,  an  execution  against 
goods  is  completed  by  seizure  and  sale,  an  attachment 
of  a  debt  is  completed  by  receipt  of  the  debt ;  and  aa 
execution  against  land  is  completed  by  seiznie,  or  in  the 
case  of  an  equitable  interest  by  the  appointment  of  a 
receiver. 

By  sect.  11  of  the  Bankruptcy  Act  1890 : 
(1.)  When  any  goods  of  a  debtor  are  taken  in  execa- 
tion,  and  before  the  sale  thereof  or  the  completion  of  the 
execution  by  the  receipt  or  recovery  of  the  full  amount 
of  the  levy,  notice  is  served  on  the  sheriff  that  a  reoeiTing 
order  has  been  made  against  the  debtor,  the  sheriff  shall, 
on  request,  deliver  the  goods  and  any  money  seized  cr 
received  in  part  satisfaction  of  the  execntion  to  the 
official  receiver,  but  the  costs  of  the  execution  shall  be 
the  first  charge  on  the  goods  or  money  so  delivered,  and 
the  official  receiver  or  trustee  may  sell  the  goods,  or  as 
adequate  part  thereof,  for  the  purpose  of  satisfying  the 
charge. 

(2.)  Where  under  an  execntion  in  respect  of  a  judg- 
ment for  a  sum  exceeding  twenty  pounds,  the  goods  of  a 
debtor  are  sold  or  money  is  paid  in  order  to  avoid  sale, 
the  sheriff  shall  deduct  his  costs  of  the  execntion  fzom 
the  proceeds  of  sale  or  money  paid,  and  retain  the 
balance  for  fourteen  days,  and  if  within  that  time  notice 
is  served  on  him  of  a  bankruptcy  petition  having  l)eea 
presented  against  or  by  the  debtor,  and  a  receiving  order 
is  made  against  the  debtor  thereon,  or  on  any  other 
petition  of  which  the  sheriff  has  notice,  the  sheriff  shall 
pay  the  balance  to  the  official  receiver,  or,  as  the  can 
may  be,  to  the  trustee,  who  shall  be  entitled  to  retain  the 
tame  as  against  the  execution  creditor. 

Herbert  jReed,  Q.C.  and  Clarke  Williams  for  the 
appellants. — The  learned  judge  was  wrong.  H» 
felt  himself  bound  by  a  passage  in  LiniUey  on 
Partnership,  but  that  passage  is  controlled  by  the 
cases  cited  in  the  notes,  and  all  they  decide  is. 
that,  if  before  the  execution  is  executed  the 
property  ceased  to  be  the  property  of  all  the 
partners  as  execution  debtoi-s,  and  vested  in  a 
trustee  in  bankruptcy  of  one  of  the  partners, 
the  court  will  restrain  the  execution  and  order  an 
account  and  distribute  the  estate  amongst  the 
joint  creditors  and  hand  over  the  surplus  to  the 
solvent  partner;  this  interference  of  the  court 
being  justified  by  the  fact  that  the  solvent  partner 
had  allowed  the  execution  to  be  put  in.  and  eo 
had  abdicated  his  right  to  administer  the  joint 
estate : 

Barker  y.  Gooilair,  11  Ves.  78: 

Dnllon  V.  ilorrinoii,  17  Ves.  193. 

For.  as  a  rule,  the  solvent  partner  has  the  right  U> 
administer  the  estate : 

£.0  parte  Owen;  Re  Owen,  50  L.  T,  Bep.  5U 
13Q.  B.  Div.  113; 

Woodbriilge  v.  Swan,  4  B.  &  Ad.  633 ; 

Harrey  v.  Criekett,  5  M.  A  S.  336. 

The  trustee  then  has  no  claim  to  these  joint 
assets,  nor  can  he  claim  them  under  sect.  11  (-) 
of  the  Bankruptcy  Act  1890,  for  that  sub-section 
can  only  be  applied  when  the  debtor  whose  goods 
are  seized  and  the  debtor  under  the  bankruptcy 
petition  are  the  same  person. 

Miiir  Mackenzie  for  the  respondent  —  The 
learned  judge  was  quite  right,  and  the  trustee 
is  entitled  to  the  proceeds  of  this  execution.  The 
passage  cited  from  Lindley  on  Partnership 
governs  this  case,  and  if  the  Act  of  Parliama't 
be  construed  by  analogy  to  those  decisions  the 
result  is  the  same.  The  effect  of  the  execnti«i 
against  the  firm  was  to  make  each  partner  conimit 
an  act  of  bankruptcy;  the  trustee's  title  then 
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relates  back,  and  bo  the  proceeds  of  the  execntion 
belong  to  the  trustee  and  the  solvent  partner  to 
be  administered  by  them.  During  the  fourteen 
days  mentioned  in  sect.  11  (2)  the  money  was  not 
the  property  of  the  execution  creditor  at  all, 
for  it  is  in  the  course  of  transit,  and  therefore  the 
cage  of  Dutton  v.  Morrison  {itbi  sup.)  applies, 
and  as  the  section  prevents  the  execution  creditor 
from  getting  a  title  during  the  fourteen  days  the 
trastee  therefore  gets  a  right  to  the  proceeds  of 
the  execntion.  The  sheriff  wishes  to  know  to  whom 
he  onght  to  hand  over  the  money,  and  we  say  it 
belongs  to  the  trustse. 

Seed,  Q.C.  in  reply. 

Williams,  J. — I  am  of  opinion  that  the  judg- 
ment of  the  learned  County  Court  judge  on  this 
interpleader  issue  is  wrong.     I  think  he  ought  to 
'.  hare  given  judgment  for  the  defendant,  and  I 
gather  from  the  judgment  that  he  thought  so  too, 
bnt  he  said  that  he  considered  that  he  was  bound 
'  bjr  a  passage  in  Lindley,  L.J.'s  book  upon  the 
:  hiv  of  Partnership.       To    my     mind    that    is 
altogether  wrong  in  principle.    The  County  Court 
jndge  was  bound  to  exercise  his  own  judgment, 
and  the  only  thing  that  could  control  that  judg- 
ment was  decided  cases.    If  there  were  decided 
;  tases,  and  especially  those  of  a  superior  court,  he 
MS  bonnd  to  follow  the  principles  laid  down  in 
those  decisions,  but  he  could  not,  in  any  proper 
sense  of  the  word,  be  said  to  be  bound  by  a  state- 
seDt  which  was  merely  a  dictum,  and  not  a 
JDclicial  decision.    With  regard  to  the  statement 
itadfjit  is  this :  "  The  above  clauses  apply  as  well 
to  cues  where  one  partner  is   a  bankrupt,  and 
the  same  partner  is    the   execution  debtor,    as 
io  those  where  all  the  partners  are  bankrupt  and 
all  are  execntion  debtors."     So  far  one  cannot 
quarrel  with  that.    "  It  will  also  be  probably  held 
:  to  apply  where  one  partner  is  bankrupt  and  the 
f  execntion  is  against  the  firm  for  a  partnership 
:  ^bt"   It  seems  to  me,  with  great  deference  to 
lindley,  L.J.'b  authority,  if  he  put  that  passage 
in  his  book,  that  the  last  proposition  is  inaccurate. 
I  see  that  the  reader  is  referred  in  the  note  to  the 
cases  of  Barker  v.  Goodair  (1  Ves.  78) :  Dutton  v. 
Mmison  (17  Yes.  193) ;  and  also  Be  Wait.     I  do 
Mt  suppose  the  passage  in  the  text  means  to  go 
bej-ond  what  is  decided  by  those  cases.    All  those 
cases  really  decide   is    this,   that  if  before  the 
execntion  is  executed  something  happens  which 
nukes  the  property  cease  to  he  the  property  of  all 
the  partners  as  execution  debtors,  and  vests  an 
^terest  in  somebody   else,  that  somebody  else 
">M>g  the  trustee  in  the  bankruptcy  of  one  of 
those  partners,  that  then  the  Court  of  Bankruptey, 
eierrising  in  this  respect  the  jurisdiction  of  a 
«onrt  of  equity,  will,  in  the  interest  of  the  joint 
•"^tors,  restrain  the   execution  creditor  from 
going  on  with  his  execution,  and  will  take  upon 
"twlf  to  order  an  account  to  be  taken,  and  then 
™l  distribute  the  proceeds  of  the  joint  estate, 
that  is,  an  account  to  be  taken  of  the  joint  estate, 
Mid  then  will  distribute  the  proceeds  among  the 
jomt  creditors  rateably,  and  hand  over  the  surplus, 
^  any,  to  the  solvent  partner.     The   decision  in 
"lose  cases,  and  the  principle  acted  on  in   those 
<=?«8,  was  undoubtedly  an  interference  with  the 
nght  of  a  solvent  partner,  but,  as  I  understand,  is 
«»  mterfereuce  which  is  justified  by  the  fact  that 
we  execution  had  been  put  in,   and    that  the 
wivent  partner,  allowing  that  to  be  done,  has 


abdicated  his  right  of  administering  the  joint 
estate.  That  is  the  way  I  understand  those  cases, 
but  there  is  nothing  in  those  cases  in  the  slightest 
degree  to  suggest  that  the  judges  who  acted  upon 
them  thought  that  the  joint  assete  vested  in  the 
assignee  in  bankruptey.  Under  those  circum- 
stances I  think  there  is  nothing  in  those  cases  at 
all  either  to  show  that  the  trustee  in  bankruptey 
gets  a  title  to  these  joint  assete  in  the  present 
case,  and  still  less  to  show  that  the  Act  of  Parlia- 
ment and  this  11th  section  of  the  Act  of  Parlia< 
ment  is  by  some  analogy  to  those  decisions  to  be 
construed  as  applying  in  a  case  like  the  present. 
The  real  fact  of  the  matter  is,  first,  that  you  are 
not  entitled  to  construe  an  Act  of  Parliament  by 
any  analogy  of  the  sort;  and  secondly,  that  u 
you  were  entitled  to  construe  the  Act  of  Parlia- 
ment by  any  such  analogy,  the  analogy  would  not 
help  you  here.  Under  those  cireumstances  I 
prefer  to  construe  the  Act  irrespective  of  this 
passage,  and  doing  so  I  have  only  to  say  again,  &% 
I  said  in  the  course  of  the  argument,  that  I  fully 
assent  to  the  proposition  that  the  words  of  the 
Act  of  Parliament  only  entitle  you  to  apply  this 
2nd  sub-section  of  the  11th  section  in  cases  where 
the  debtor  whose  goods  are  seized  and  the  debtor 
of  a  bankruptey  petition  of  which  the  sheriff 
receives  notice  in  the  fourteen  days  are  the  same 
person.  There  is  nothing  in  this  section  which 
diveste  the  title  in  these  goods  themselves  out  of 
the  solvent  partner,  or  which  veste  the  title  in  the 
pi-oceeds  in  the  trustee  in  this  bankruptcy ;  and 
even  if  the  words  were  different  from  what  they 
are,  it  would  not  be  convenient  to  strain  the  law 
in  that  direction,  because  it  would  not  be  at  all 
convenient  that,  upon  the  bankruptey  of  one 
partner,  merely  because  an  execution  was  put  in 
upon  the  partnership  Koods  and  carried  on  to  the 
point  of  sale,  that  the  proceeds  of  the  goods 
should  become  vested  in  the  trustee  in  the  bank- 
ruptey of  the  individual  partner.  Under  those 
circumstances,  thinking  as  I  do  that  there  was  no 
title  whatever  in  this  trustee,  I  think  that  the 
judgment  of  the  learned  County  Com-t  judge  was 
wrong.  With  regard  to  the  point  that  was  made. 
that  possibly  Mr.  Dibb  had  a  title  as  receiver  in 
this  action  for  dissolution  of  this  partnership,  I 
do  not  think  that  that  is  a  matter  that  we  can 
take  into  consideration  here  at  all,  and  I  rather 
think  that  the  learned  County  Court  judge  was 
of  that  opinion.  He  decided  the  case  simply 
upon  the  ground  that  he  was  bound  to  decide 
that  sect.  11  (2)  gave  a  title  to  the  trustee  in  the 
bankruptey  of  the  one  partner  to  the  proceeds  of 
this  execution  levied  upon  the  partnership  goods. 
I  do  not  think  he  could  have  found  othei-wise. 

Kennedy,  J. — I  am  of  the  same  opinion.  This 
was  the  trial  of  an  interpleader  in  which  the 
plaintiff  had  to  make  out  against  the  defendante 
in  the  issue  that  he  was  entitled  to  the  property. 
Did  he  make  out  his  title ."  In  my  opinion  he  did  not. 
He  seeks  to  make  it  out  under  sect.  11,  and  it  was 
under  that  section  that  I  underst3iid  the  leai-ned 
County  Court  judge  held  that  he  was  entitled 
to  these  proceeds.  I  think  that  the  words  of  the 
section  do  not  cover  a  case  of  this  kind.  At  any 
rate,  they  do  not  cover  it,  in  my  opinion,  in  such 
a  way  as  to  give  this  trustee  of  one  of  the  two 
joint  debtors  the  right  to  say  '•  I  have  a  title  to  the 
proceeds  of  the  execntion  levied  upon  the  joint 
estate."  In  truth,  the  learned  County  Court  judge 
appears  to  have  been  guided  by  the  expression  of 
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opinion,  as  he  considered  it,  in  a  book  of  very  high 
authority  ;  but  whether  the  construction  placed 
upon  that  passase  be  ri^icht  or  not,  looking  at  the 
authorities  whicn  are  cited  in  reference  to  that 
passage  by  the  author,  it  appears  to  me  that  the 
sheriff  has  failed  to  bring  this  case  within  any 
principle  decided  in  the  cases  referred  to  in  the 
note  -which  my  brother  Williams  has  already 
called  attention  to.  It  is  quite  clear  to  me,  so  far 
as  one  can  express  a  positive  opinion  about  any- 
thing, that  the  subsequent  proceedings  in  1893 
under  which  Mr.  Dibb  became  receiver  under  an 
order  of  the  court  in  windini;-up  the  partnership 
cannot  atCect  his  title  in  this  issue.  He  cannot 
better  it  in  any  way,  and  under  those  circum- 
stances I  am  of  opinion  that  this  appeal  must  be 

Appeal  allotced. 

Solicitors  for  the  appellants,  ilfay,  Syket,  and 
Batten,  for  J.  Cooke,  Hyde. 

Solicitor  for  the  respondent.  The  Solicitor  to  the 
Board  of  Trade. 


Tuesday,  July  17. 

(Before  Williams  and  Kennedy,  JJ..) 

Re   Cbook  ;   Ex  parte   The   Sheriff  of 

Southampton,  (a) 

Bankruptcy — Execution — Ihity  of  theriff — Adver- 
tising tale. 
A  sheriff,  in  exeeutin-g  a  v)rit  of  fi.  fa.,  should  have 

regard  to  the  interests   and  instructions  of  the 

execution  creditor  so  faros  reasonable. 
There  is  no  duty  imposed  upon  a  sheriff  to  hold  the 

goods  seized  under  a  fi.  fa.  for  a  period  of  jive 

days  before  sale,  as  is  the  case  with  a  County 

Court  bailiff. 
This    was  an   appeal   from    the  Southampton 
Cownty  Court. 

A  judgment  had  been  obtained  against  the 
debtor,  and  a  writ  of  fi.  fa.  was  handed  to  the 
sheriff  to  be  executed  by  him.  Prior  to  the  send- 
ing of  the  writ  the  judgment  creditor  wrote  to  the 
sheriff  as  follows :  '•  You  will  be  receivinga/./a., 
which  we  desire  pressed  without  delay."  The 
sheriff,  on  receipt  of  the  writ  on  the  11th  Jan..  at 
once  levied,  and  on  the  12th,  13th,  and  14th  Jan. 
advertised  the  goods  as  for  sale  on  the  15th  Jan., 
and  had  an  inventory  of  them  made.  On  the  12th 
Jan.  a  receiving  order  was  made  against  the 
debtor.  The  sheriff  sent  in  to  the  official  receiver 
an  accoiut  of  his  costs.  The  registrar  on  taxa- 
tion disallowed  all  the  costs  incuiTed  in  adver- 
tising the  sale  and  making  out  an  inventory  of 
the  goods,  upon  the  ground  that  the  sheriff  did 
not  Eulow  a  reasonable  time  to  elapse  after  he  bad 
seized,  and  before  he  gave  notice  of  sale,  and  com- 
puted such  reasonable  time  as  five  days,  by 
analogy,  as  he  said,  to  the  case  of  a  County  Court 
bailiff  who  is  botmd  to  hold  the  goods  for  five 
days  before  selling  them. 

The  sheriff  appiealed. 

J.  F.  F.  Bawlinson  for  the  appellant. — The 
registrar  was  wrong.  He  said  the  sheriff  ought  to 
hold  the  goods  for  five  days  like  a  County  Court 
bailiff;  there  is  no  such  duty  imposed  upon  a 
sheriff.  His  duty  is  to  obey  the  orders  of  the 
execution  creditor,  and  he  is  txjld  here  to  act  with 
expedition,  which  he  does.  He  is  therefore  entitled 

(a)  Beported  by  Walter  B.  Yatkb,  Esq.,  BuTia««r-M-L«w. 


to  his  costs,  unless  he  has  been  guilty  of  any 
misconduct,  and  of  that  no  suggestion  can  l>e 
made.  Sect.  11  of  the  Bankruptcy  Act  1890 
defines  a  sheriff's  duties. 

Whinney  for  the  respondent. — The  repstrar 
has  exercised  his  discretion,  and  the  court  will 
uphold  it.  He  deals  with  the  dates,  and  thea 
gives  his  decision.  [Williams,  J. — Yes ;  he  saj* 
that  to  sell  within  these  dates  is  unreasonable.] 
The  law  requires  of  the  sheriff  that  the  good» 
shall  be  "  puolicly  advertised  by  the  sheriff  on  and 
during  three  days  next  preceding  the  day  of  sale :"' 
(sect.  1 15  of  the  Bankruptcy  Act  1883.)  He  acted 
unreasonably  here  in  advertising  at  once  the  sale 
of  the  goods,  and  not  holding  them  for  fire  days  at 
least,  as  is  the  case  with  a  County  Court  baiUS. 

Williams,  J. —  I  am  of  opinion  that  th» 
decision  was  wrong,  and  that  tnese  costs  ought 
not  to  have  been  taxed  off.  If  I  thought  that  the 
registrar  had  exercised  his  discretion  and  arrived 
at  the  conclusion  that  these  expenses  had  been 
unreasonably  iocurred,  I  should  not  have  reriewed 
his  taxation ;  but,  though  he  began  his  report  as  if 
he  had  exercised  his  disci'etion.  the  remainder  of 
it  shows  that  he  only  disallowed  these  costs  on 
the  general  principle  that  it  was  not  reasonable 
for  the  sheriff  to  act  so  hastily,  but  that  he  ought 
to  wait  five  days  in  analogy  to  the  rule  in  th» 
County  Court.  I  do  not  agree.  A  sheriff  ia 
executing  a  writ  of  fi.  fa.  should  have  regard  to  th» 
interests  and  instinictions  of  the  execution 
creditor  so  far  as  reasonable.  Here  the  execu- 
tion creditor  tells  him  to  hurry  on,  and  on  that  tb« 
advertisements  are  inserted  and  the  inventorj 
made.  This  is  not  the  caee  of  a  sheriff  incurrii^ 
expenses  after  he  knew  that  it  was  impossible  s 
sale  could  be  held  by  him.  The  registrar  hss 
laid  down  a  general  rule  in  analogy  to  the  Conniy 
Court  practice.  This  appeal  must  therefore  it 
allowed. 

Kennedy,  J.-I  agree.  Appeal  allov^. 

Solicitors  for  the  appellant,  Lovells  and  PitJUld. 
SoKcitors  for  the  respondent,   Jtforgan,  Price, 
and  Meicburn. 


Tuesday,  July  17. 

(Before  Williams  and  Kennedy,  JJ.) 

EcSandebs;  Ex  parte  SASDtitiS.  (a) 

Bankruptcy — Petition — Proof  necessary  at  hearing 
—Bankruptcy  Act  1883  (46  <£-  47  Vict.  c.  52j.  t.  7 
Bankruptcy  Rules  1886,  rr.  160,  162. 

The  affidavit  of  verification  which  is  required  Jjf 
sect.  1  of  the  Bankruptcy  Act  1883  as  a  conditio* 
precedent  to  the  right  to  file  a  petition,  cannot  it 
relied  upon  at  the  hearing  of  the  petition,  if  con- 
tested, as  proof  of  any  of  the  matters  which  are 
required  to  he  proved  at  such  hearing. 

A  petitioning  creditor  must  be  prepared  to  prott  A 
the  hearing  of  a  contested  petition  all  matters  i» 
dispute,  whether  the  same  are  included  or  not  i» 
the  debtor's  notice  to  dispute. 

This  was  an  appeal  by  a  debtor  from  a  receiving 

order  made  against  hun  in  the  Dudley  Const/ 

Court. 
The  petition  was  as  foUows : 
Lanoagter,  Speir,   and  Co.  by  Charles  Bolfe,  its  tM** 

tary    .    .    .    duly  authorised  tinder  the  seal  «f  *• 

(a)  Beported  by  Waltbb  B.  Yatbs,  E«q.,  B«iTlat«Mil-U«- 
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oompu;  to  prasent  tliu  petition,  hereby  patitiona  the 
court  that  a  receiving  order  be  nude  in  respect  of  (he 
attata  of  W.  H.  Sanders.  .  .  . — (Signed)  Lancaster, 
Sfcir,  and  Co.  Limited,  by  Henry  Charles  Bolfe,  Secre- 
t«iy. 

It  was  objected  by  the  debtor  at  tLe  hearing  i° 
the  County  Court  that  there  was  nn  proof  that 
the  secretajy  was  authorised  under  the  company's 
a«il  to  sign  the  petition,  and  to  make  the  affidavit 
in  support  of  the  petition. 

The  registrar  decided  that  Buch  proof  was 
nmecessaiy,  and  made  a  receiving  order  against 
tbe  dri)(or.  The  debtor  appealed. 
Bjsect.  7  of  the  Bankruptcy  Act  1883 : 
(1.)  A  oreditor's  petition  shaJl  be  verified  by  affidavit 
of  tbe  creditor,  or  of  some  person  on  his  behalf,  having 
buvledge  of  the  facts,  and  served  in  the  prescribed 
Diniwr.  (2.)  At  the  hearing  the  oourt  shall  require  proof 
i  tbe  debt  of  the  petitioning  creditor,  of  the  service  of 
fte  petition,  and  of  the  act  of  bankmptoy,  or,  if  more 
tlisn  one  act  of  bankmptoy  is  alleged  in  the  petition,  of 
MBie  one  of  the  alleged  acts  of  bankruptcy,  and,  if 
Biiified  with  the  proof,  may  make  a  receiving  order  in 
prananee  of  the  petition. 

Jfttir   l£aekeniie    for    the    appellant.  —  The 
i^strar  was  wrong.    A  i-eceiving   order  could 
not  be  made  without  pivof  that  the  formalities 
iwraired  by  sect.  148  of  the  Bankruptcy  Act  1883 
bid  been  complied  with.    That  section  enacts: 
"For  all  or  any  of  the  purposes  of  this  Act  a 
I  corponiion    may    act   1>y    any   of    its    officers 
:  anuorised  in  that  behalf  under  the  seal  of  the 
;  ootpoiation."    Here  there  was  no  proof  that  the 
'  Kcretary  had  been  authorised  under  the  corpora- 
tion seal.    The  ordinary  affidavit  verifying  the 
petition  is  no   proof  at  all.    It  is  required  by 
wet  7  (1),  which  says:    "A   creditor's  petition 
shall  be  verified  by  affidavit  of  the  creditor,  or  of 
some  person  on  his  behalf  having  knowledge  of 
I  the  facts  and  sei-ved  in  the  prescribed  manner." 
!  Then  gub-sect.  2  goes  on :  "  At  the  hearing  the 
court  shall  require  proof  of    the  debt    of    the 
petitioninK  creator,  of  the  service  of  the  petition, 
and  of   the    act    of    bankruptcy:"    The    proof 
required  here  is  quite  different  from  the  affidavit 
of  verification.    It  is  on  rule  2S8  of  the  Bank- 
'  ruptcy  Rules  1886  that  the   right  to  hear  this 
petition  is  based.    That  rule   says :    "  A  bank- 
roptcy  petition  against,  or  a  bankruptcy  notice  to 
anv  debtor  to  any  company    or    copartnership 
duly  authorised  to  sue  and  be  sued  in  the  name  of 
a  public  officer  or  agent  of  such  company  or  co- 
partnership, may  be  presented  by  or  sued  out  by 
sncli_  pubuc   officer    or    aeent    as   the  nominal 
petitioner  for  and  on  behalf  of  such  company  or 
copartnership  on    such  public  officer  or    agent 
fiung  an  affidavit  stating  that  he  is  such  public 
officer  or  agent,  and  that  he  is  authorised  to  pre- 
SHit  or    sue    out    such  petition  or  bankruptcy 
notice."    This  rule  was  considered  in  Re  Couina ; 
Be  parU  Dan  Rylands  (64  L.  T.  Rep.  742),  and 
the  case  of  Be  Calthrop  (L.  Rep.  3  Ch.  252 ;  18 
L.  T.  Bep.  166)  deals  with  the  question  of  the 
■gnatnre  to  the  petition.    The  affidavit  of  veri- 
fication is  no  evidence  of  authority,    which  is 
^sential,  as  otherwise  the  court  does  not  know  if 
the  officer  is  authorised  to  sign. 

■8««1,  Q.C.  and  Hansell  for  the  reroondent. — The 
'*8i«trar  was  right.  Hundreds  of  petitions  are 
PKsented  bv  companies,  and  the  invariable 
PfMtice  is  for  a  secretary  to  make  an  affidavit, 
»M  the  affidavit  here  says  :  "  I  am  the  secretary, 


and  doly  authorised  under  seal  of  the  company  to 
present  such  petition."  The  petition  was  served, 
and  notice  is  given  disputing  the  debt,  and  the 
secretary  attended  at  Dudley.  If  Mr.  Mackenzie 
is  correct,  then  the  minute-book  showint;  the 
secretary's  appointment  must  always  be  in  court. 
Here  there  wajs  no  application  to  adjourn  at  all, 
which  probably  would  have  been  granted.  In  Be 
TaJein^on ;  Ex  parte  TaMngUm  (i>  Ch.  298)  it  was 
held  that  a  debtor  might  sustain  an  application 
to  have  a  debtor's  summons  dismissed  for  irregu- 
larity, althoiuch  he  had  not  distinctly  denied  the 
debt  in  his  affidavit. 

Xaekenzie  in  wply. 

Williams,  J. — In  my  judgment  this  appeal 
must  be  dismissed,  and  on  the  facts  before  us  it 
is  clear  that  the  debtor's  solicitor  waived  the 
objection.  It  is,  however,  desirable  that  it  should 
be  understood  bow  this  matter  now  lies.  At 
present  it  is  a  condition  pi-ecedent  to  the  right  to- 
nle  a  petition  that  there  should  be  an  affidavit  of 
verification ;  and,  according  to  mv  view  of  the 
matter,  when  that  affidavit  or  such  witnesses  as 
the  registrar  thinks  it  necessary  to  call  before  he 
allows  copies  of  the  petition  to  be  sealed,  have 
satisfied  tne  registrar  of  the  performance  of  the 
conditions  precedent,  then  the  affidavit  of  verifica- 
tion has  served  its  purpose,  and  is,  so  to  speak, 
dead,  and  I  do  not  think  that  any  reliance  ought 
to  be  placed  on  it  at  the  hearing.  Kow,  at  that 
hearing,  the  debtor  may  appear  or  not  as  he 
chooses;  if  he  does  not  appear  the  court  may 
require  proof  of  such  statements  in  the  petition 
as  it  thinks  right,  and{no  doubt  if  it  chooses  to- 
look  at  the  affidavit  of  verification  when  it  is. 
making  up  its  mind  as  to  the  statements  in  the 
petition  it  can  do  so,  but  this  has  no  application 
to  the  case  of  a  contested  hearing.  When  there' 
is  a  contested  hearing  the  debtor  appears,  and  if 
he  opposes  the  petition  he  ought,  under  rule  160, 
to  give  a  notice.  That  rule  is  as  follows :  "  Where 
a  debtor  intends  to  show  cause  against  a  petition 
he  shall  file  a  notice  with  the  registrar  specifying 
the  statements  in  the  petition  wuch  he  intends  to 
deny  or  dispute,  and  transmit  by  post  to  the 
petitioning  creditor  and  his  solicitor,  if  known,  a 
copy  of  the  notice  three  days  before  the  day  on: 
which  the  petition  is  to  be  heard."  Then  rule  162 
says :  "  On  the  appearance  of  the  debtor  to  show 
cause  against  the  petition,  the  petitioning 
creditor's  debt,  and  tne  act  of  banlmiptcy,  or 
such  of  those  matters  as  the  debtor  shall  have 
given  notice  that  he  intends  to  dispute,  shall  be 
proved,  and  if  any  new  evidence  of  those  matters, 
or  any  of  them,  shall  be  given,  or  any  witness  or 
witnesses  to  such  matter  shall  not  then  be  present 
for  cross-examination,  and  fui-ther  time  shall  be 
desired  to  show  cause,  the  court  shall,  if  the 
application  appears  to  the  court  to  be  reasonable, 
grant  such  further  time  as  the  court  may  think 
fit."  Now  there  are  three  matters  mentioned  in 
that  rule  which  are  identical  with  the  three 
mentioned  in  sect.  7,  sub-sect.  2,  and  with  regard 
to  these  three  the  affidavit  of  verification  cannot 
be  used  as  part  of  the  proof.  There  is  no  express 
provision  as  to  matters  which  are  not  in  the 
debtor's  notice,  nor  where  the  debtor  raises  at  the 
hearing  a  point  not  included  in  the  matters  of 
dispute  in  that  notice.  In  practice,  however,  if  a 
debtor  requires  proof  of  any  material  matter, 
and  that  proof  is  not  forthcoming,  'the^^coUr^ 
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generaDv  will  not  dispense  with  such  proof 
simply  because  it  ia  not  a  matter  of  dispute 
mentioned  in  the  notice,  but  will  ^rant  an 
adjournment  to  hare  the  matter  proved ;  I«ntirely 
agree  that  the  debtor  is  in  mercy,  and  if  the 
r^strar  or  County  Court  judge  says  he  does  not 
wish  proof  of  matters  outside  the  notice,  he  is 
then  acting  within  his  discretion.  I  should  not 
like  it  to  be  supposed  that  persons  who  are 
petitioning  may  rely  upon  being  called  on  to  prove 
anything  except  what  is  in  the  debtor's  notice,  for 
of  course  bankruptcy  proceedings  are  quasi 
criminal  matters,  and  every  petitioner  when  he 
goes  into  court  to  support  an  opposed  petition 
ought  to  go  provided  with  proof  of  ail  things,  and 
it  seems  to  me  that  a  prudent  petitioner  would  be 
Armed  with  that  proof.  If  raised  before  me  I 
.should  require  proof  of  any  matters,  whether  in 
the  notice  or  not,  yet,  if  the  court  is  satisfied  that 
an  objection  is  merely  dilatory,  then  it  need  not 
require  proof  of  matters  outside  the  notice  of 
objection,  as  it  would  assist,  by  so  doing,  the 
object  desired.  If  a  requisition  nad  been  made 
here  by  the  debtor,  the  court  ought  to  have  asked 
the  petitioner  if  he  was  prepared  to  meet  the 
objection,  and  if  not  I  should  haye  granted  an 
adjournment,  unless  I  was  satisfied  that  the 
objection  was  merely  a  dilatory  objection.  Here 
the  registrar  called  on  the  solicitor,  who  explained 
that  there  had  been  an  express  resolution  appoint- 
ing the  secretary,  and  the  secretary  was  in  court. 
Under  these  circumstances,  there  is  no  substance 
in  the  objection,  and  this  appeal  must  be 
dismissed ;  whatever  may  be  the  debtor's  objec- 
tions, the  petitioning  creditor  ought  to  be  ready 
to  prove  everything. 

Kbnnedt,  J. — I  concur,   and    agree    on    the 
grounds  given  by  WHliams,  J. 

Appeal  dismissed. 

Solicitors  for  the  appellant.  Green  and  Under- 
hill,  for  Foster,  of  Wolverhampton. 

Solicitors  for  the  respondent,  Heath,  Parker, 
and  Brett. 


S^xmt  Gottti  0f  Itibicature. 


COURT   OF   APPEAL. 

June  29  and  July  2. 

(Before  Lindlet,  Lopes,  and  Davet,  L.JJ.) 

Reischeb  v.  Bobwick.  (a) 

APPEAL  FBOH  THE  (QUEEN'S  BEKCH   DIVISION. 

Marine  insurance  —  Proximate  cause  of  loss — 
"  Damage  received  in  collision  " — Xross  of  vessel 
■while  being  towed  to  place  of  repair  after 
collision. 

A  tug  was  insured  against  "  the  risk  of  collision 
and  damage  received  in  collision  with  any 
object."  The  policy  did  not  include  the  perils  of 
the  sea.  The  tug  ran  against  a  floating  snag 
which  did  it  eonsidervMle  injury,  including 
damage  to  the  engine-room  machinery,  and 
amongst  other  things  broke  the  cover  of  the  eon- 
denser,  leaving  an  opening  about  twenty  square 
inches  in  area.  The  tug  commenced  leaking, 
and  there  being  danger  that  the  water  would 

(o)  Beported  bj-  W.  C.  Bias,  Esq.,  Barristor-at-Lsw. 


come  into  the  ship  through  the  ejection  pipes 
and  the  hole  in  the  condenser  cover,  the  pipe* 
were  plugged  from  the  outside. 

While  she  vms  being  towed  to  a  place  of  repair, 
a  plug  came  out  and  the  water  rushed  into  the 
engine-room  through  the  ejection  pipes  and  the 
hole  in  the  condenser  cover,  and  she  began  to  fiU 
rapidly.  An  ofiempf  to  again  plug  the  tjection 
pipes  failed,  and  the  vessel  sank. 

Held,  that  the  collision,  and  not  the  towing,  teas 
the  prwnmate  cause  of  the  loss,  and  thiol  Ike 
insurers  were  liable  under  the  policy  for  a  totol 
loss. 

Decision  of  Kennedy,  J.  affirmed. 

The  action  was  brought  upon  a  marine  pcldcj, 
by  which  the  steam-tug  Bosa  was  insured  against 
"the  risk  of  collinon  and  damage  received  in 
collision  with  any  obiect,  including  ice."  whilst  in 
the  Danube  or  its  tributaries.  The  policy  did  not 
include  perils  of  the  sea.  During  the  currency  ci 
the  policy,  whilst  the  Sosa  was  engaged  upon  a 
trip  in  the  Danube,  she  ran  against  a  floating 
snag,  which  first  struck  the  bottom  of  the  ship 
and  th^  fouled  the  port  paddle-wheel  ana 
damaged  the  vessel.  That  damage  inclndei! 
serious  injury  to  the  engine-room  machinery, 
among  other  thiugs  the  breaking  of  the  cover 
the  condenser,  which  left  an  opening  some 
square  inches  in  area.  In  consequence  of 
damage  received  the  vessel  commenced  li 
and  thei-e  was  imminent  danger  of  the  entzanMrl 
of  water  through  the  ejection  pipes  and  the  con- 
nection therefrom  into  the  ship  through  the  broken 
condenser  cover.  As  speedily  as  possible  those 
pipes  were  plugged  from  the  outside.  The  collision 
occurred  on  the  night  of  the  4th  March  1892.  The 
captain  immediately  sent  for  assistance  to  the 
owner,  and  assistance  came  in  the  shape  of  a  tug 
called  the  029a,which  arrived  on  the  6th  Marcli,8na  - 
on  the  night  of  the  6th  commenced  to  tow  the  verad  ' 
to  a  placie  where  she  could  be  repaired  and  the 
damage  made  good.  On  the  morning  of  the  "&, 
while  she  was  being  towed  by  the  Olga,  a  large 
quantity  of  water  poured  into  the  engine-room 
through  the  hole  in  the  condenser  cover  whick 
had  been  made  by  the  collision  with  the  snag,  and 
caused  the  vessel  to  fill  rapidly.  This  inrush  of 
water  was  caused  by  the  plug  which  had  been 

5 laced  in  the  ejection  pipe  on  the  port  side  of  the 
losa  luiving  suddenly  fallen  out.  The  towin; 
was  then  stopped,  and  an  attempt  was  made  to 
stop  up  the  apei"ture  in  the  ejection  pipe,  through 
which  the  vessd  was  filling,  but  without  success: 
and  in  order  to  prevent  the  Bosa  from  sinking  ia 
deep  water,  as  otherwise  she  would  have  done,  the 
Olga  towed  her  towards  the  southern  bank  of  the 
river,  but  whilst  this  was  being  done  the  Olga 
suddenly  took  the  ground,  and  then  the  Bwc 
became  stranded  and  partiy  submerged,  and  ti-as 
abandoned. 

The  plaintiff  claimed  damages  for  the  total 
loss  of  the  vessel.  The  defendants  paid  into 
court  a  sum  sufficient  to  satisfy  their  Lability,  if 
any,  for  the  damage  sustained  by  the  coUision 
with  the  snag  up  to  the  time  when  the  vessel  was 
taken  in  tow  by  the  Olga,  but  with  a  denial  of 
liability.  With  respect  to  the  subsequent  damage, 
they  contended  that  they  were  under  no  liabihty. 
on  the  gi-ound  that  the  proximate  cause  of  that 
damage  was  not  the  collision,  but  the  towing  to  a 
port  of  repair.  Kennedy,  J^  oven-uled  this  conten- 
jitized  by  v 
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tion,  and  gave  judgment  for  the  plaintiff  for  the 
foil  amount  claimea. 

Pideford,  Q.C.  and  /.  A.  Hamilton  for  the 
ippelknts. — The  collision  was  not  the  proximate 
caoae  of  the  loss  of  the  ship.  The  actual  cause 
was  the  towiug  of  the  ship  through  the  water, 
and  the  defendajits  are  not  hable  : 

Kni  T.  Flemittg,  63  L.  T.  Hep.  413 ;    25  Q.   B. 
DiT.  396; 

The  ship  was  lost  by  perils  of  the  sea : 

Swijeon  T.  Pembroke,  36  L.  T.  Sep.  382  ;  2  App. 

Cu.  284,  295 ; 
Daridton  r.  Burnand,  19  L.  T.  Bep.  782 ;  L.  K^p;  4 
C.  P.  117. 
The  coming  out  of  the  plug  was  not  a  necessary 
;  cmue^nence  of  the  collision.    The  defendants  are 
I  oilj  liable  for  damage  receired  in  the  collision, 
liot  fnr  a  loss  which  can  be  traced  to  the  collision. 
I .  Cokett,  Q.C.  and  C.  C.  Scott  for  the  respondent. — 
ilUg  is  an  insurance  against  loss  by  collision  and 
|4uiiaj;e  receired  in  collision.    If  the  water  had 
^■mediately  come  in  through  the  hole  in  the  con- 
cover  and  caused  the  ship  to  sink,  the 
ndants  would  without  doubt  have  been  liable 
the  policy  to  pay  the  sum  insured  in  case 
t  snch  loss.    The  collision  caused  the  hole,  and 
that  hole  could  be  repaired  the  ship  was 
through  the  water  coming  in  through  it. 
rfore  the  defendants  are  equally  liable.    The 
can  be  traced  to  the  damage  received  in  the 
The  last  cause  was  the  hole  in  the 
■  cover  caused  by  the  collision. 

:   Pidfori  in  reply.  Cur.  adv.  vult. 

Jidji  2. — LiNSUST,  L.J. — ^There  is  no   doubt 

tkat  m  conndering  the  liabilities  of  underwriters 

d  marine  insurance    policies,  it   is    a  cardinal 

5ni]*  to  regard  "  proximate  "  and  not  "  remote  " 

of   loss.      This    rule    is    based   on   the 

ntion   of   the  .parlies  as    expressed  in  the 

into  which  they  have  entered ;  but  the 

imnst  be  applied  with  good  sense,  so  as  to 

i  effect  to,  and  not  to  defeat,  those  intentions. 

i  risks  insured  against  in  this  policy  axe :  "  the 

of  collision   (as  per  clause  attached),  and 

received  in  collision  with  any  object, 

elnding  ice."      The   "risk  of  collision  as  per 

flue  attached"  refers  to  coUisions  with  other 

^p«,  and  may  be  disregarded.    The  other  risk 

ito  and  includes  such  a  collision  as  took 

in  the  present  case,  viz.,  a  collision  between 

i  ship  insured  and  a  snag  in  the  river  which 

phe  was  navigating.    She  was  injured  by  a  peril 

jfamired  against,  and  liability  to  make  jjood  that 

rmniy  has  arisen,  and  is  not  denied.    The  extent 

•rftiat  liability  is  the  matter  in  dispute.    Is  the 

Bability  confined  to  repauing  the  injured  parts  P 

"  not,  does  the  liability  extend  to  making  good 

,  »11  loss  or  damage  which  is,  in  fact,  attributeble 

;  to  the  injury  occasioned  by  the  collision  ?    The 

i  lialnlity  of  uie  underwriters  cannot,  I  think,  be 

i  iwtricted  to  repairing  the  injured  parts,  and, 

j  "weed,  counsel   for  the  underwriters    did   not 

;  "eriondy  contend  that  it  could.    If  the  ship  had 

;  •'mk,  and  been  lost  under  such  circumstances  as 

to  render  the   inference  unavoidable  that  the 

collision  caused  the  loss,  it  is  plain  that  the  cost 

«  repairinit   the    damage    would    not    be    the 

^asnre  of  the   liability  of   the  underwriters. 

ihe  moment,  however,  that  this  conclusion  is 

Mnved  at,  it  is  difficult  to  see  on  what  principle 


liability  for  a  loss  oocasioned  by  that  injury  can. 
be  excluded,  except  upon  the  ordinary  principles 
applicable  to  remoteness  of  damage.  The  fact, 
that  some  fresh  cause  arises,  without  which, 
the  injury  would  not  have  led  to  further  loss,  is,. 
I  think,  in  such  a  case  far  from  conclusive. 
Assume  that  this  ship  would  have  floated  in  calm 
water  notwithstanding  the  injury  she  had. 
sustained  by  the  collision,  and  suppose .  .that, 
before  such  injury  could  be  made  good,  the  watei*. 
became  so  rough  as  to  get  into  her  and  sink  her,- 
by  reason  only  of  her  injured  condition,  such  loss 
would,  in  my  opinion,  be  proximately,  though  not 
exclusively,  caused  by  the  collision,  and  would  fall 
on  the  underwriters  of  a  policy  worded  as  this, 
policy  is.  It  may  be  that  such  a  loss  would  also 
be  covered  by  a  policy  against  perils  of  the  sea  in 
the  ordinary  form ;  but  this  does  not,  in  my. 
opinion,  show  that  no  liabUity  attaches  under  a. 
policy  such  as  the  present.  Policies  may  be  so- 
worded  as  to  overlap  and  cover  some  risk  common 
to  them  all.  The  sinking  of  this  ship  was. 
proximately  caused  by  the  internal  injuries 
produced  by  the  collision,  and  by  water  reaching 
and  getting  throiigh  the  injured  parte  whilst  she 
was  beij^  towed  to  a  place  of  repair.  The  sink- 
ing, was  due  as  much  to  one  of  these  causes  as  to 
the  other ;  each  was  as  much  a  "  proximate " 
cause  of  her  sinking  as  the  other,'  and  it  would, . 
in  my  opinion,  be  contrary  to  good  sense  to  hold, 
that  the  damage  by  the  sinking  was  not  oovered. 
by  this  policy.  Negligence  or  mismanagement 
on  the  part  of  those  on  board  the  ship  is  not 
suggested.  To  stop  up  the  ejection  pipes  was 
ri^t  and  proper,  and,  although  one  of  them 
b^same  unstopped,  and  water  reached  the  injured 
parte  through  this  unstopped  pipe,  this  was  not- 
the  result  of  negligence.  AU  was  done  that. 
could  be  done  to  save  the  ship  and  get  hei-  out  of 
barm's  way,  and  she  sank  because,  notwithstand- 
ing aU  efiorte  to  keep  water  out  of  her,  water 
got  into  her  through  the  hole  in  her  condenser 
cover  which  had  been  caused  by  the  coUiaion.  I 
feel  the  difficulty  of  expressing  in  precise 
language  the  distmction  between  causes  which, 
co-operate  in  producing  a  given  result.  When, 
they  succeed  each  other  at  intervals  which  can  be 
observed,  it  is  comparatively  easy  to  distinguish 
them  and.  to  trace  their  respective  effecte,  but 
under  other  ch'cumstances  it  may  be  impossible 
to  do  so.  It  appears  to  me,  however,  that  an 
injury  to  a  ship  may  fairly  be  said  to  cause  ite 
loss  ii,  before  that  injury  is  or  can  be  repaired, 
the  ship  is  lost  by  reason  of  the  existence  of  that 
injury — i.e.,  under  circumstances  which,  but  for 
the  injury,  would  not  have  affected  her  safety. 
It  follows  that  if,  as  in  this  case,  a  policy  la 
effected  covering  such  an  injury,  it  will  in  the 
circumstances  supposed  extend  to  the  loss  of  the 
ship,  for  in  the  case  supposed  the  injury  will 
really  be  the  cause  of  that  loss — the  eatisa 
caiisans  and  not  merely  the  causa  sine  qua  non. 
I  am  not  aware  of  any  authoritjr  opposed  to  this 
view.  It  is  consistent  with  the  judgment  in  Pink 
V.  Fleming  {ubi  sup.),  which  is  more  favourable  to 
the  appellante  than  any  other  authority  cited  or 
known  to  me.  In  my  opinion  the  judgment 
appealed  from  is  correct,  and  this  appeal  must  be 
dismissed,  with  costs. 

Lopes,  L.J. — This  is  a  policy  indemnifying  the 
insurers  against  "  the  risk  of  collision  "  (by  which 
I  understand  collision  with  other  ships)   "and 

le 
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damitae  receired  in  coIlMum  inth  any  object, 
including  ice."  The  qnectionia,  under  the  circum- 
■tancee  of  this  caae,  waa  the  danuure  "  receired  in 
oollinion  *'  with  a  anag  in  the  river  Danube  P  It  ia 
admitted  that  damages  for  the  injury  siutained 
by  the  (tondenser  are  recoverable,  but  it  is  con- 
tended that  what  subsec^uenUy  happened  was  not 
attributable  to  the  collision  as  a  proximate  cause, 
but  to  some  intervening  and  independent  cause. 
[His  Lordship  then  stated  the  facta  set  out 
above.]  In  cases  of  marine  insurance  it  is  well- 
aettled  law  that  it  is  only  the  proximate  cause 
that  is  to  be  regarded  and  all  others  rejected, 
althouf^h  the  loss  would  not  have  happened  with- 
out them.  Damage  received  in  collision  must 
therefore  in  this  case  be  the  proximate  cause  of 
the  loss  to  entitle  the  plaintiff  to  recover.  The 
damage  received  in  the  collision  was  the  breaking 
of  the  condenser,  and  it  was  the  broken  condenser 
which  really  caused  the  proximate  loss.  The  tug 
was  continuously  in  danger  from  the  time  the 
condenser  was  broken,  ana  the  broken  condenser 
never  ceased  to  be  an  imminent  element  of  danger, 
though  that  danger  was  mitigated  for  a  time  by 
the  msortion  of  the  plug  in  the  outside  of  this 
vessel.  The  cause  of  the  damage  to  the  condenser 
was  the  collision,  and  the  consequences  of  the 
collision  (that  is,  the  broken  condenser)  never 
<wiMed  to  exist,  but  constantly  remained  the 
efficient  and  pradominating  peril  to  which  the 
damage  now  sought  to  be  recovered  was  attribut- 
able. It  was  contended  that  the  towing  the  tug 
Uirough  the  water  after  the  collision  waa  the 
proximate  oanae  of  the  loss  now  sought  to  be 
rM^vercd.  It  waa,  however,  admitted  that  this 
was  a  reasonable  and  proper  act  in  the  circnm- 
staniH^a.  This  may  have  been  a  concurrent  cause, 
and  one  without  which  the  loss  would  not  have 
bapi>enod,  but  in  my  judgment  it  is  not.  but 
t^e  broken  condenser  is,  the  proximate  cause. 
The  appetU  must  therefore  be  dismisaed. 

Davbt,  L.J. — In  this  case  the  appellants  admit 
that  damnge  done  by  water  coming  through  a  hole 
cauMxl  br  a  collision  with  anv  object  is  damage 
against  which  the  assurers  are  bound  to  indemnify 
t)te  assure<l.  What  is  the  eausa  protima  of  the 
damage  caused  in  this  cose  ?  The  only  answer 
wenia  to  me  to  be  the  inroad  of  the  water  through 
tlte  hole  in  the  condenser.  What  mode  the  hole 
in  the  couvlenaer  ?  The  coUiuon  mode  the  hole  in 
the  cond«u»er.  and  the  broken  condcotser  was  a 
continuing  souk*  of  risk  and  danger.  The 
failure  of  the  attempt  to  mitigate  or  stop  the 
domo)^  arising  tK\m  the  breach  in  the  coudeniier 
«<«mK>tv  in  my  opuoa.  be  justly  described  as  the 
oau(«of  the  uUimatie  damage,  I  therefore  agT«« 
in  tlte  judgnionts  which  hare  lieen  given. 

$v^:o:tor8  Ktr  the  plaintiffs.    riiu<i<-r(iMnn  and 
KSv, 

i^Vtsv'.i<vr$fi>rtb«d«l«^ndanUs  n",i.'fi>>.#,  J,'.i..<».. 


Thursday,  July  5. 
(Before  Lindlkt,  Lopes,  and  Datet,  L.JJ.) 
Grand  Junction  Watkbwokks  Compast  r. 
The  Bbentfobd  Local  Boabd.  (a) 

APPEAL  FBOK    THE    QUEEN'S    BENCH   DIVISION. 

Water  eoiwany — Fire-plugs — Cost  ofmaitUainaj 
— LiahiUty  of  local  authoriiy — Implied  nqmt 
— Waterworks  Clauses  Act  1847  (10  *  11  Fici. 
c.  17),  ss.  2»-m  — Public  Health  Act  ISTo 
<38  <fe  39  Vict.  e.  55),  ».  66. 

The  defendant  board  was  constituted  in  1874,  andai 
the  wr&an  sanitary  authority  of  the  district  hi 
the  control  and  management  of  the  streets.    Tit 

Plaintiffs  under  the  powers  of  a  speetai  Ael  ^ 
852,  lohich  incorporated  the  Watertooris  Ciaiuei 
Act  1847,  had  before  187^  fixed  certain  fire-pl<t}i 
in  the  district  and  had  since  inaintained  Ihn, 
and  now  brought  an  action  to  recover  tketoitif 
such  maintenance  for  six  years  prior  to  the  (U( 
of  the  action,  alleging  that  they  were  fxti  i 
the  defendants'  request. 

It  was  admitted  that  there  was  no  express  nqiuA, 
but  it  was  contended  that  a  request  ought  to  U 
implied  amongst  other  things  from  the  uter  (^ 
the  plugs  by  the  defendants,  and  from  tM 
statutory  duty  to  fix  and  maintain  plugs. 

Held,  that  sect.  66  of  the  Public  Health  Ael  1ft 
imposed  no  duty  on  the  defendants  which  eoMl 
enforced  by  the  plaintiffs  ;  that  "  such  fire-plvji 
mentioned  in  sect.  40  of  the  Waterworks  C7ai 
Act  1847  referred  to  fire-plugs  fixed  under  uA 
38  "  at  the  request  of  the  town  commissionen ' 
and  that  there  was  nothing  in  the  evidence  vjm 
which  the  court  ought  to  imply  any  such  rejvoi 
bv  the  defendants,  or  any  agreevtent  betwetn  tt( 
plaintiffs  and  defendants  under  sect.  SGofHt 
Fublie  Heaitk  Act  1875,  and  therefore  tin 
defendants  were  no(  liable. 

Decision  of  Lawrance,  J.  reversed. 

This  acUon  was  brought  to  recover  the  cost  of 
maiTitjiiTiiwg  ceitun  fire-plugs  in  the  streets  of 
the  Brentford  district  for  a  period  of  six  jean 
prior  to  the  commencement  of  the  action. 

The  plointifEs  fixed  and  maintained  the  fin- 
plugs  in  question  under  the  powers  of  their  speod 
Act  of  1852,  which  incorporated  the  Watervoib 
Clauses  Act  1847. 

The  defendant  board  was  constatnted  in  lS7i 
and  were  the  urban  sanitary  aathority  of  fa 
district,  and  as  such  hod  the  control  and  manag*- 
ment  of  the  streets. 

The  defendant  board  denied  that  they  leqnesttd 
the  plaintiffs  to  fix  any  of  the  fire-plugs.  Tla 
plaintiffs  admitted  that  most  of  the  plugs  bu 
been  fixed  before  the  defendant  board  was  comti- 
tnted.  and  that  there  hod  been  no  actual  lecfM 
by  them  that  anv  of  the  plugs  should  be  fixed; 
but  they  contended  that  a  request  ought  to  1» 
implied  from  the  fact  that  the  plugs  luul  been 
ns«d  by  the  d^endaats.  and  from  their  statatorr 
duty  to  fix  and  maintain  fire-plu^  It  *^ 
piv^Ved  that  the  defeadants  hod  ap|3ied  to  tl« 
pUtiutiffs  to  keep  the  plugs  flash  with  the  level « 
the  iviad.  and  luid  from  time  to  time  reqaeeted 
the  plaintiffs  to  allow  a  turncock  to  go  round 
with  tbrir  office-  to  point  out  the  positioD  of  tte 
fiTv-plnc&  «>  that  tbe  d«#»daiits  might  iadic*^ 
tbt'if  pctsitkn  onder  sect.  ^  (^  the  P^BWic  He«I«' 
Ao:  1>T.V  
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The  question  depended  on  the  true  constrnction 
of  aecta.  38  to  41  of  the  Waterworks  Clauses  Act 
1847,  and  sect.  66  of  the  Public  Health  Act  1875. 
Sect  38  of  the  Waterworks  Clauses  Act  1847 
proTided  that "  the  tmdertakers,  at  the  request  of 
the  town  commissioners  "  (represented  in  this  case 
bf  the  defendants),  "  shall  fix  proper  fire-plugs  in 
the  main  and  other  pipes  belonging  to  tnem  "  at 
diitances  therein  mentioned.  Sect.  39  provides 
tlai  "the  undertakei-B  shall  from  time  to  time 
vsca  and  keep  in  effective  order  eveiy  such 
&e^ug." 

Sast  40  provides  that  "  the  cost  of  such  fire- 
phga  and  the  expense  of  fixing,  placing,  and 
maintaining  the  same  in  repair  .  .  .  shall  be 
defrajed  by  the  town  commissioners." 

Sect.  41  provides  for  maintenance  of  a  fire-plug 
at  the  request  of  a  private  owner  and  at  his 
enense. 

Sect.  42  provides  that  water  maj  be  taken  from 
the  mains  to  extinguish  fires  without  charge. 

Sect.  66  of  the  Public  Health  Act  1875  imposes 
on  the  urban  authority  the  duty  of  providing  and 
miuntarniTig  fire-plugs,  emx>owers  them  to  enter 
into  an  agreement  with  any  water  company  for 
this  purpose,  and  provides  that  they  shall  indicate 
the  position  of  such  fire-plugs. 

On  the  17th  April  Lawrance,  J.  held  that  the 

defendants,  having  a  statutoiy  duty  to  maintain 

the  fire-plugs  under  sect.  66  of  the  Public  Health 

Act  1875,  were  liable  for  the  full  amount  claimed. 

From  this  decision  the  defendants  appealed. 

Jivrphy,  Q.C.  and  J.  JSarh  for  the  appellants. 
—There  was  no  express  or  implied  request  on  the 
part  of  the  defendants.  It  is  admitted  there  was 
no  express  request,  and  no  request  can  under  the 
ciicomstances  be  implied.  With  reference  to  the 
user,  the  defendants  are  in  the  same  position  as 
private  individuals.  They  have  no  duty  under 
sect.  66  of  the  PubUc  Health  Act  1875  towards 
the  plaintiffs.  The  letters  written  by  the 
defendants,  with  reference  to  the  fire-plugs  being 
above  or  below  the  level  of  the  roads,  were 
written  in  their  character  of  surveyors  of  high- 
ways. 

Jtlf,  Q.C.  and  Baugh  Alien  for  the  respondents. 

—  There  is    abundsmt  evidence  of    an    implied 

request    in    the    correspondence     between    the 

plamtiSs  and  the  defendants,  and  the  minutes 

of  the  meetings  of  the  board.    The  defendant 

hoard   adopted    the    fire-plugs    which    were    in 

'CxiBteuce   when  they   were    appointed    in    1874, 

and  therefore  it  is  not  necessary  to  prove  any 

«xpres8   request  on    their  part.    They    have    a 

statutory  duty  to  make  provision  for   putting 

out  fires,   and    are  empowered    to  contract  for 

that  purpose,  and  therefore  the  court  will  infer 

an  agreement  with  the  plaintiffs  in  the  terms  of 

their  statutory  obligation.    Considering  that  these 

pings  have  been  in  use  for  so  many  years,  the 

■court  win  infer  that  the  defendants  took  them 

OTW  when  they  were  appointed,  and  requested  the 

^laintdfis  to  leave  them  where  they  then  were. 

Jlxmgh  the  plaintiffs  are  hound  to  mid  the  water 

«*  potting  out  the  fires  gratis,  they  are  not  bound 

w  provide  these  plugs  without  pavment.    The 

pings  are  either  in  their  places  at  the  request  of 

tte  plaintiffs,  or  they  are  not  entitled  to  have 

^'Mn  there.  Bv  sect.  3  of  the  Waterworks  Clauses 

■**t>  the  defendants  now  represent  the  "towncom- 

ttweionets."   The  liability  of  the  defendants  is  the 


same  as  if  the  plugs  had  been  fixed  at  their 
request. 

Li:!rDLET,  L.J.  —  The  question  in  this  case 
depends  upon  the  true  construction  of  the  Acta 
of  Parliament,  and  upon  such  inferences  as  ore 
proper  to  be  drawn  from  what  has  taken  place. 
The  action  is  one  by  the  Grand  Junction  Water- 
works Company  against  the  Brentford  Local 
Board,  and  the  object  is  to  compel  the  Brentford 
Local  Board  to  pay  the  expense  of  maintaining 
certain  fire-plugs,  which  have  been  put  down  and 
kept  in  order  by  the  Grand  Junction  Water- 
works Company  under  the  statutory  obligations 
which  are  imposed  upon  them.  We  must  look  at 
the  source  of  the  alleged  obligation  to  pay,  and 
it  is  put  in  two  ways.  First  of  all,  it  is  said 
there  is  a  statutoiy  obligation.  Of  course,  if 
there  is,  the  action  is  maintainable.  Then  it 
is  said,  if  there  is  not  a  statutory  obligation,  at 
all  events  there  is  a  contractual  obligation  — 
an  obligation  arising  from  an  ag^reement  to  pay 
which  is  to  be  inferred  from  the  conduct  of  the 
parties,  because  it  is  admitted  that  thei-e  is  no 
clear  agreement  in  writing  to  pay  for  these  things, 
still  less  an  agreement  under  seal.  Now,  let  us 
look  at  the  statutory  obligation.  The  learned 
judge  considered  that  the  statutory  obligation 
arose  under  sect.  66  of  the  Public  Health  Act 
1875,  but  the  counsel  for  the  respondents  feels 
that  it  is  difficult  to  maintain  ttiat  view,  and 
therefore  he  does  not  rest  his  case  upon  that 
section.  It  is  necessary,  however,  to  refer  to  it, 
because  it  seemed  to  the  leai'ned  judge  to  be 
conclusive  upon  the  subject.  The  section  is  this : 
"  Every  urban  authority "  (that  includes  the 
defendiants)  "shall  cause  fire-plugs,  and  all 
necessary  works,  machinery,  and  assistance  for 
securing  an  efficient  supply  of  water  in  case  of 
fire  to  be  provided  and  maintained,  and  for 
this  purpose  they  may  enter  into  any  agree- 
ment witn  any  water  company  or  person."  That, 
I  apprehend,  does  impose  upon  the  defendants 
a  statutory  obligation,  which  can  be  enforced 
either  by  indictment  or  by  information  by  the 
Attom&y-G«neral ;  but  I  do  not  see  that  this 
section  imposes  any  obligation  as  to  the  payment 
of  these  expenses.  It  is  not  an  obligation  in 
favour  of  the  watei-works  company.  It  is  not  as 
if  the  statute  imposed  upon  them  the  duty  of 
paying  the  Grand  Junction  Waterworks  Com- 
pany. It  is  a  section  introduced  for  another 
object  altogether,  and  with  great  deference  to 
the  learned  judge  I  think  he  has  rather  mis- 
conceived the  scope  and  pui-port  of  that  section. 
Therefora  we  must  consider  the  sections  in  the 
Waterworks  Clauses  Act  1847.  Now,  tJie  statu- 
toiy  obligation  is  to  be  found,  if  at  all,  in 
sects.  38  to  42  of  that  Act.  Sect.  38  provides, 
"  The  undertakers  "  (that  is,  the  watei-works  com- 
pany), "  at  the  request  of  the  town  commissioners, 
shall  fix  proper  fire-plugs  in  the  main  and  other 
pipes  belonging  to  them  "  for  extinguishing  any 
fire.  Then  by  sect.  39  the  undertakers  are  to 
renew  and  keep  in  effective  order  every  such  fire- 
plug, and  deposit  a  key  at  each  place  where  any 
public  fire-engine  is  kept,  and  at  such  other  places 
as  may  be  appointed  by  the  town  commissioners. 
Now,  pausing  there  for  a  moment,  the  obligation 
to  fix  and  the  obligation  to  renew  and  to  keep  in 
order  is  clearly  imposed  upon  the  waterworks 
company.  Now,  as  regards  the  cost,  sect.  40  says, 
"  The  cost  of  such  fire-plugs  and  expense  of  fixing, 
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placing,  and  maintaining  the  same  in  repair,  and 
of  providing  such  keys  as  aforesaid,  shall  be  de- 
frayed by  the  town  commissioners."    That  makes 
it  clearly  a  statutory  obligation  on  the  town  com- 
missioners to  pay  the  cost  of  such  fire-plugs  as 
are  referred  to  in  sect.  40.    The  question  is  what 
thev  are.    The  expression  "  such  nre-plugs  "  is  a 
little  ambiguous,  and  it  may  mean  one  of  two 
things,  either  proper  fire-plugs  in  the  main  and 
other   pipes,    or    the    fire-plugs    fixed    at   the 
request    of     the    town     commissioners     under 
sect.  38.    The  real  meamng  is   to  be    gathered 
from  the    next  section,   41 :    "  The    undertakers 
shall,    at     the     request    and     expense    of    the 
owner  or  occupier  of  any  work  or  manufactory 
situated  in  any  street  in  which  there  shall  be  a 
pipe  of  the  undertakers,  place  and  maintain  in 
eTOctire  order  a  fire-plug.      Now.  I  take  it  from 
that  it  is  quite  obvious  that  the  scheme  of  the  Act 
ie  this :  Yon  the  company  are  to  fix  these  things, 
and  you  the  company  are  to  keep  them  in  order. 
Who  is  to  pay  ?    If  you  fix  them  at  the  request 
of  the  town  commissioners,  the^  are  to  be  at  the 
expense  of  the  town  commissioners ;  if  you  fix 
them  at  the  i^uest  of  other  people,  they  are  to  be 
at  the  expense  of  those  other  people.    That  is  the 
true  meaning  of  these  sections,  so  that  I  read 
"  the  cost  of  such  fire-plugs  "  in  sect.  40  as  "  the 
cost  of    fire-plugs  fixed  at  the  request  of   the 
town  commissioners."      If  this  case  cannot  be 
brought  within  the  class  of  fire-plugs  fixed  at  the 
request  of  the  town  commissioners,  there  is  no 
statutoty  obligation  on  them  to  pay.    Now,  let 
us  look  at  the  facts.    There  is  nothing  to  show 
that  these  fii-e-plugs  were  fixed  at  the  request  of 
the  town  commissioners,  the  evidence  is  all  the 
other  way.    It  is  not  proved,  in  fact,  that  the 
plugs,  with  reference  to  which  this  dispute  has 
arisen,  were  put  in  at  the  request  of  the  defen- 
dants.   Thei-e  is  no  request  of  the  kind.    That 
being  so,  we  have  to  ask  ourselves  whether  we 
can  infer  some  contract  to  pay  for  these  plugs 
apart  from  the  statute.    That  is  possible,  because 
under  sect.  66,  which  I  have  read,  there  is  power 
to   make    contracts  of    this    sort.      Now,    what 
sort  of  agi-eement  must  you  have  ?    Let  us  take 
these    fire-plugs    en    bloc.     I    think  it    is  quite 
plain  that  under  sect.  174  of  the  Public  Health 
Act    1875  the  agreement  must    be  under  seal. 
There    is    no    such    agreement    here.      There- 
fore, in  order    to   make   the    defendants    liable 
you  must  prove  as  many  agreements  as  there  are 
fire-plugs.    But  then  can  you  infer  as  a  fact  that 
there  has  been  any  agi-eement  on  the  part  of  the 
defendants  to  pay  the  expense  of  keeping  in  repair 
each  of  these  fire-plugs  r'      The  answer  is,  "  No ; 
the  materials  do  not  warrant  it."    I  do  not  say 
such  an  inference  might  not  be  drawn,  but  to  do 
it  on  this  evidence  would  be  twisting  the  evidence, 
and   would   be   drawing  an  inference  which  the 
facts  do  not  warrant.    That  exhausts  the  case. 
With  what  is  fair  or  unfair  we  have  nothing  to  do. 
These  are   statutory  obligations;  they   ai-e   not 
ordinary  dealings  between  man  and  man,  and  as 
the   statutory  theory  is  not  made  out,  and  the 
agreement  theory  cannot  be  supported,  I  think  the 
ap{>eal  must  be  allowed  and  judgment  must  be 
given  for  the  defendants. 

LOPEB,  L.J. — I  agree.  Sect.  40  of  the  Water, 
works  Clauses  Act  1847  says, "  The  cost  of  such  fire- 
plugs, and  the  expense  of  fixing,  placing,  and  main- 
taining the  same  in  i-epair,  and  of  providing  such 


keys  as  aforeeaid,  shall  be  defrayed  by  the  town 
commissioners."  Therefore  it  becomes  important 
to  see  what  the  meaning  of  "  such  fire-plugs  "  is.  I 
think  that  is  made  clear  by  sects.  38, 39.  and  41,  sni 
the  conclusion  I  oome  to  is  this,  that  "  such  fire- 
plogs  "  means  fire-plugs  which  are  fiixed  at  ti» 
request  of  the  town  commissionerB.  If  that  is  so, 
the  important  matter  to  consider  in  this  case  is 
whether  these  fire-plugs  can  be  said  to  have  been 
fixed  at  the  request  of  the  defendants,  who  are  the 
successors  of  the  town  commissioners.  Is  there 
aaj  evidence  of  that  ?  To  my  mind,  there  is  no 
evidence  of  any  request  at  ail.  It  seems  to  me 
impossible  to  contend  for  one  moment  that  there  i» 
any  evidence  of  any  request.  The  defendants  were 
not  in  existence  at  the  time  these  fire-plugs  were 
fixed.  I  can  see  no  evidence,  therefore,  of  anv 
statutory  obligation.  But  then  it  may  be  said,  k 
there  is  not  a  statutory  obligation,  there  may  be 
an  obligation  by  contract,  ajid  sect.  66  is  rdied 
upon  with  regard  to  that.  But  I  can  see  n» 
evidence  whatever  of  any  agreement  at  alL  If 
the  kind  of  agreement  set  up  is  an  agreement  to 
paj  for  these  in  a  mass,  then  the  difficulty  would 
arise  with  regard  to  there  being  no  agreement 
under  seal.  If,  on  the  other  hand,  it  is  an  agree- 
ment set  up  in  respect  of  each  particular  fire-plug, 
the  thing  is  very  improbable  in  itself,  and,  further 
than  that,  there  is  no  evidence  of  any  such  agree- 
ment. I  think,  therefore,  that  the  present  appeal 
must  be  allowed. 

Datet,  L.J. — Notwithstanding  the  very   in- 

fnious  and  extremely  able  argument  of  Mr.  Jelf, 
am  of  the  same  opinion,  and  I  really  have 
nothing  to  add,  and  need  not  repeat  the  reasons 
which  have  been  already  given  by  the  other 
members  of  the  court.  I  o^y  desire  to  say  that 
Mr.  Jelf  s  ingenious  theory  of  a  request  after  the 
local  board  had  come  into  existence  to  hare  pipes, 
fixed,  and  the  reply,  "  Whv,  the  pipes  are  there 
already."  "  Oh,  very  well,  let  us  treat  them  as  if 
they  had  been  put  pursuant  to  our  request,"  seems 
to  me  to  fail  on  several  grounds.  In  the  first  place, 
there  is  no  evidence  of  any  such  request ;  and  m  ti>» 
next  place,  even  if  there  were,  I  do  not  think  the 
plugs  can  be  held,  contrary  to  the  fact,  to  have  been' 
constructivelv  fixed  in  pursuance  of  such  request 
I  do  not  think  that  would  be  a  satisfaction  of  the 
statute,  and  it  would  come  round  to  what  Lindley, 
L.J.  has  described  as  a  contract  under  the  powers 
of  the  66th  section  to  render  themselves  liable  for 
the  maintenance  of  the  fire-plug's  in  the  same  way 
as  if  they  had  been  fixed  at  their  request,  and  of 
that  I  confess  I  can  see  no  evidence.  The  evidence 
relied  on  by  Mr.  Jelf,  in  the  minutes  of  the 
defendant  board,  seems  to  me  not  altogether  in  his 
favour,  and  at  any  rate  is  far  from  enough  to 
support  such  an  inference  as  he  desires  us  to 
draw. 

Solicitors  for  the  plaintiffs,  Bireham  and  Co. 
Solicitors  for  the  defendants,  Woodbridge  and 
Sons. 
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July  2,  3,  and  16. 

(Before  LiNDLET,  Lopes,  and  Datby,  L.J  J.) 
EocHDALE  Canal  Company  v.  Beewbteb.  (a) 

APPEAL  FBOM  THE  QUEEN'S  BENCH  DIVISION. 

JPoorrate — Exclusive  occupation — Non-rateahility 
(/  per$ont  to  whom  dock  accommodation  is 
mfiropriated — Occupation  reserved  to  owners — 
ueoiee  or  demise — Meplevin. 

A»  oeenpaiion  of  land  which  it  at  aU  times  subject 
to  tie  control  of  the  owner  is  not  such  an  occu- 
pdim  as  to  render  the  occupier  rateable  to  the 
poor. 

Man  V.  Liverpool  (30  L.  T.  Bep.  93 ;  L.  Bep. 
9  Q.  B.  180)  and  The  London  and  North- 
Western  Bailwar  Company  v.  Buckmaster  (31 
L.  T.  Bep.  83-5 ;  33  lb.  329 ;  L.  Bep.  10  Q.  B.  70, 
4M)  approved  and  followed. 

Dtcimon  of  the  Divisional  Court  (Wright  and 
Bruce,  JJ.)  affirmed. 

^FECIAL  case  stated  by  consent  for  the  opinion 
of  the   court,   from    trhich   the  following  facts 


J  plaintiffs  were  the  company  of  proprietors 
of  the  Rochdale  Canal  and  the  defendants  were 
William  Robert  Brewster  and  others,  the  over- 
seers of  the  poor  for  the  township  of  Bootle-cum- 
linacre  in  the  county  of  Lancaster. 

In  a  poor  rate  for  that  township  made  the  27th 
'Jlaich  1893  for  the  twelve  months  commencing  on 
Hat  date  the  plaintiffs  were  rated  as  occupiers  of 
jniperfy  described  as  "  cranes,  quays,  land,  and 
irater  berths."  The  whole  of  such  property  was 
nted  together  at  4002.  gross  estimated  rental  and 
^A.  ratable  value,  the  amount  of  the  itite  being 
37i  108. 

The  property  formed  part  of  one  of  the  Liver- 
pool Docks  known  as  the  South  Cairiers'  Dock. 
The  Liverpool  Docks  are  vested  in  and  managed 
hy  the  Mersey  Docks  and  Harbour  Board  under 
and  by  virtue  of  (amongst  other  Acts)  the 
Jiersey  Dock  Acts  Consolidation  Act  1858  (20  & 
21  Vict.  c.  icii.)  and  certain  bye-laws  made  by  the 
iioaii  thereunder. 

By  sect  64  of  that  Act: 

The  baud  may  from  tiina  to  time,  if  they  shall  deem 
it  expodient,  bnt  not  otherwise,  and  npon  such  terms 
*iid  conditi<nu  and  npon  payment  of  sooh  rents  or  other 
(smi  of  money,  and  subject  to  sooh  restriotions  and 
tegnlatioiia  as  they  shall  think  proper,  set  apart  and 
appropriate  any  partionlar  portion  of  any  dock,  wharf, 
■W,  wsrehonaea,  sheds,  or  other  works,  with  the 
^■pendages  thereto,  for  the  exolnsive  accommodation  and 
aw  of  say  canal  or  railway  company,  or  of  any  company 
■«  firm  or  individnal  en^ri^ged  in  carrying  on  any  partiou- 
1*1  hade,  who  shall  be  desirons  of  having  snch  exclnsive 
aocommodation  for  the  reception  of  the  vessels  and  goods 
^'■loDging  to  or  employed  and  conveyed  by  them : 
IWid«d  that  every  compuiy,  firm,  or  individual  to 
VBom  such  exclusive  accommodation  as  aforesaid  shall 
■lie  afforded,  and  their  vessels,  crews,  servants,  and 
•ottxr  persons  employed  by  them  or  under  their  control, 
jWl  be  subject  to  the  general  rules  and  regulations  of 
we  baud  applicable  to  their  docks,  wharves,  warehouses, 
•Beds,  and  works,  and  the  vessels  entering  lie  same  and 
m  Clews  and  other  persons  employed  in  and  about  such 
vessels. 

By  sect.  80 : 

The  exclnsive  jntisdiction  and  management  of  the 
<W»  of  the  board  is  hereby  vested  in  the  board,  and 
^"^"othe  interfered  with  by  any  person  whomsoever. 

WBeportodby  E.  A  Sobatohlit,  Esq.,  Barrister-at-Lsw. 


By  sect.  82 : 

The  board  may  construct  such  depots  and  sheds  for 
the  raoeption  of  goods,  and  may  construct  and  erect  such 
steam  engines,  cranes,  hoisting  and  weighing  machines, 
and  other  apparatus  for  facilitating  the  loading  and  dis- 
charge, or  the  masting  or  nnmasting  of  vessels,  and 
tanks  for  watering  horses  and  cattle,  and  may  jtiorida 
such  other  conveniences  upon  or  near  the  quays  as  they 
shall  think  expedient  for  the  accommodation  of  the  trade 
of  the  port  of  Liverpool,  and  may  make  raasonabla 
charges  for  the  use  of  any  of  such  depots,  sheds,  steam 
engines,  cranes,  hoisting  and  weighing  machines,  and 
other  such  apparatus  and  conveniences  as  aforesaid,  and 
may  let  any  such  sheds,  and  also  any  portions  of  the 
quays  which,  with  or  without  such  sheds  as  they  may 
think  fit  to  appropriate  as  special  berths  for  vessels  in 
any  particular  trade  or  otherwise,  for  such  periods  and 
at  and  on  such  rents,  terms,  and  conditions  as  they  may 
deem  expedient. 

In  May  1892  the  plaintiffs,  who  had  other  dock 
accommodation  for  their  business  at  a  place  in  the 
city  of  Liverpool,  and  not  within  the  said  town- 
ship, entered  into  an  arrangement  with  the  board 
that  the  board  should  appropriate  to  the  use  of 
the  plaintiffs  the  berth,  quay  space,  -and  cranes 
referred  to  in  the  said  rate,  and  the  airangement 
was  embodied  in  an  agreement  dated  the  6th 
April  1893. 

The  board  thereby  agreed  to  set  apai-t  and 
appropriate  to  the  use  of  the  plaintiffs,  and  the 
plaintiffs  agreed  to  occupy  upon  the  terms  and 
conditions  thereinafter  contained,  the  berth  and 
quay  space  described  in  clause  1  of  the  agree- 
ment. 

By  clause  2,  the  appropriation  of  the  premises 
was  to  be  deemed  to  nave  commenced  on  the  6th 
June  1892,  and  was  to  be  determinable  at  any 
time  by  either  party  giving  six  calendar  months* 
notice  in  writing. 

By  clause  3,  the  plaintiffs  agreed  to  pay  to  the 
board  the  yearly  rent  of  454?.  10«. 

By  clause  4,  the  rent  was  to  be  paid  free  from 
any  deduction  whatsoever,  except  the  property 
tax,  and  the  landlord's  legal  proportion  of  the 
sewerage  and  water  rates  (if  any)  and  such 
other  rates  and  taxes  as  were  legally  chai^eable 
to  the  boai-d  as  landlords,  and  to  be  payable  as 
provided  in  that  clause. 

By  clause  5,  the  plaintiffs  agreed  to  pay  all 
rates,  taxes,  and  assessments,  payable  in  respect 
of  the  premises  during  the  continuance  of  snch 
appropriation  (except  as  aforesaid). 

By  clause  6,  the  plaintiffs  agreed  to  maintain 
and  keep  the  whole  of  the  premises  in  good 
tenantable  repair: 

By  clause  7,  the  plaintiffs  agreed  at  all  times  to 
allow  the  servants  and  officers  of  the  board  to  have 
free  access  to  all  pai-ts  of  the  pramises  appro- 
priated as  aforesaid,  and  at  all  times  and  in  all 
respects  to  conform  to  such  bye-laws,  rules,  and 
regulations  of  the  board  as  were  then  in  force,  or 
as  thereafter  might  fi'om  time  to  time  be  made  by 
the  board,  and  be  applicable  to  the  premises  or 
any  part  thereof. 

By  clause  8,  the  plaintiffs  agreed  not  to  use  the 
premises  for  any  purposes  other  than  snch  as 
were  directly  connected  with  or  incidentally 
necessary  to  their  business. 

By  clause  9,  the  plaintiffs  agreed  not  to  assign, 
or  underlet  the  premises  without  the  consent  of 
the  board. 

Clauses  10. 11,  and  12  related  to  the  working  ot 
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the  water  space  at  the  berth  and  the  premises,  and 
the  repair  of  the  two  ciunes  erected  thereon. 

Clanse  13  empowered  the  board  to  re-enter  the 
premises  if  the  rent  reserved  should  be  nnpald  for 
the  space  of  one  calendar  month,  or  ii  there 
ahoold  beany  breach  bjr  the  plaintiffs  of  the  con- 
ditions contained  in  the  agreement. 

Clause  14  contained  the  usual  provision  for 
quiet  enjoyment  of  the  premises  by  the  plaintifts. 

The  quay  space  appropriated  to  the  plaintiffs 
lay  between  the  docjcs  and  the  street,  and  was 
not  fenced  in  or  divided  in  any  way  therefrom, 
and  was  traversed  by  persons  passing  from  one 
part  of  the  docks  to  another. 

Between  the  6th  June  1892  and  Sept.  1892  the 
plaintiffs  occasionally  used  the  berth,  quay  apace, 
and  cranes.  In  that  month  the  handles  of  the 
cranes  (without  which  it  was  impossible  to  work  or 
use  them)  were  removed  by  the  plaintiffs,  and  from 
that  time  the  cranes  had  never  been  used  at  all. 
Nor  had  the  plaintiffs  had  occasion  to  use  the 
quay  space  and  berth.  During  that  period,  how- 
ever, the  berth  had  in  fact  occasionally  been  used 
by  other  persons,  but  not  with  the  consent  of  the 
plaintiffs  or  of  the  board. 

On  the  22nd  Aug.  1893  the  plaintiffs  gave  the 
board  notice  of  their  intention  to  determine  the 
agreement. 

On  the  ^th  Nov.  1893  the  defendants  demanded 
from  the  plaintiffs  payment  of  the  said  rate 
(which  had  not  been  appealed  against),  and  the 
plaintiffs  having  refused  to  pay  the  same  the 
defendants  summoned  them  before  the  magis- 
trates to  show  cause  why  a  distress-warrant 
■should  not  issue. 

The  plaintiffs  contended  before  the  magistrates 
that  the  rate  was  bad  on  the  g^und  tnat  the 
plaintiffs  were  not  the  occupiers  of  any  or  (at  any 
rate)  of  some  parts  of  the  rated  property,  and 
cited  the  cases  of  Allan  v.  Liverpool  (30  L.  T. 
Rep.  93;  L.  Rep.  9  Q.  B.  180)  and  London 
and  North'Weeiern  Railway  Company  v.  Buck- 
matter  (31  L.  T.  Rep.  835  ;  33  lb.  329 ;  L.  Rep. 
10  (^.  B.  70,  1441.  but  the  magistrates  were  of 
opinion  that  their  duty  was  to  enforce  the 
rate,  and  accordingly  the  distress- warrant  issued. 

On  the  19th  Dec.  1893  the  defendants  made  a 
levy  under  such  warrant,  and  tliereupon  the 
plaintiffs  (havintr  first  duly  given  security  as 
required  by  51  &  52  Vict.  c.  43,  s.  135)  commenced 
an  action  of  replevin. 

This  special  case  was  then  stated,  and  came  on 
to  be  heard  before  a  divisional  court  (Wright 
and  Bruoej  JJ.)  on  the  14th  April  1894,  when  the 
following  judgments  were  delivered : — 

Wkioht,  J. — The  parties  interested  can  easily 
arrange  that  in  future  the  burden  of  the  rating 
shall  fall  as  they  intend,  but,  as  the  thing  stands,  I 
cannot  but  think  that  the  rate  was  wrongly  made. 
In  the  first  place,  I  doubt  whether  the  Act  of 
Parliament  intends  anything  in  the  nature  of  a 
real  letting  of  any  part  of  the  docks.  Sect.  64 
carefully  avoids  using  any  words  appropriate  to 
an  actual  demise.  In  sect.  72,  which  applies, 
apparently,  as  well  to  parts  c^  the  premises  which 
have  been  appropriated  under  sect.  64  as  to  others, 
the  board  are  given  the  power  of  laying  down 
rules  just  the  same  as  elsewhere.  By  sect.  80  the 
exclusive  jurisdiction  and  management  of  the 
quays  by  the  board  is  vested  in  the  board,  and 
shall  not  be  interfei-ed  with  by  any  person  whom- 


soever. And  there  are  many  powers  in  the  Act 
which  I  should  think  might  be  interfered  with  ai 
reg^ds  their  full  and  complete  exercise  if  the 
board  had  authority  to  make  actual  demises  of 
any  part  of  their  prepises.  No  doubt  sect.  ^ 
does,  towards  the  oloee  of  it,  use  the  single  word 
"  let."  After  empowering  the  board  to  provide 
varions  kinds  of  machinery  and  to  erect  sheds,  it 
does  say  that  they  "  may  let  any  such  sheds,  and 
also  any  portions  of  the  quays  which,  witli  or 
without  such  sheds,  they  may  think  fit  to  appro- 
priate as  special  berths  for  vessels  in  any  paiticn- 
tar  trade  or  otherwise,  for  such  periods  and  at  and 
on  such  rents,  terms,  and  conditions  as  they  out 
deem  expedient."  That  point  has  been  consideiw 
by  Lord  Blackbnm  in  Ailan  t.  Liverpool  (30  LT.  : 
Rep.  93 ;  L.  Rep.  9  Q.  B.  180),  and  he  certaiatT 
dia  not  think  it  at  aU  clear  that  the  word  "let 
was  used  in  that  section  in  the  sense  of  ^viiif 
exclusive  occupation.  It  is  true  that  in  AUmi 
case  {■ubi  »up.)  no  express  decision  was  given  npa 
that  82nd  section.  But  I  cannot  help  thinlm 
that  Lord  Blackbnm  uses  expressions  wfaic 
show  that  he  would  have  taken  the  same  view] 
the  question  there  had  arisen  under  the  82iii 
section  as  he  took  under  the  64th  section ;  and.  i 
any  case,  the  82nd  section  does  not  cover  bj  asj 
means  the  whole  of  the  premises  which  we  ul 
now  dealing  with.  I  think  there  is  probably 
power  to  create  a  real  demise  of  prenuses  in  tli 
way.  But  then,  looking  at  the  agreement  itselti 
seems  to  me  that,  altnough  the  dock  compaq 
have  tried  to  go  as  far  as  they  can  with  safety  i 
the  direction  of  using  words  of  demise,  they  ban 
felt  that  they  could  not  safely  go  beyond  a  certiii 
point.  They  have  carefully  limited  tbemselvea  t» 
words  of  appropriation,  and  have  taken  rare  so  to 
word  the  agreement  that  it  shall  not,  on  the  bit 
of  it,  be  inconsistent  with  the  requirements  of  tie 
Act,  namely,  that  all  appropriations  of  portioB 
of  the  docks  shall  be  subject  to  the  bye-Ian 
rules,  and  regulations  of  the  board.  Thes, 
further,  I  do  not  see  any  real  and  substantitl 
difference  between  the  agreement  in  this  and  tl* 
agreement  and  minute  in  Allan's  case  (uhi  if) 
and  the  other  cases  reported  with  it,  and  I  thiak 
Allan's  case  (ubt  »up.)  is  an  authority  irhid 
binds  us. 

Bbtjce,    J. — I  am   of   the  same  opinion.  1 
seems  to  me  that  it  is  clear  that  sect.  64  does  ac' 
confer  upon  the  board  any  power  to  let  any  poT' 
tion  of  their  works  in  the  sense  of  giving  exdusirt 
occupation  to  the  person  to  whom  the  particnbi 
portion  of  the  works  may  be  appropriated.    AnJ 
on  that  part  of  the  csise  I  think  that  Allan  »  case 
(uhi  sup.)  is  a  conclusive  authority  binding  npoa 
us.     Allan's  case   (uhi    sup.)    was    decidw  w* 
merely  upon  the  construction  of  the  agreement 
Certainly  the  judgment  of  Quain,  J.  in  that  case, 
and  I  think  of  Archibald,  J.,  rested  on  the  cod- 
struction  which  the  court  put  upon  the  words  « 
the  64th  section.    Then  it  is  said  that  the  W 
section  gives  power  to  the  board  to  let    I  donW 
very  much  whether  the  82nd  section  applies  to 
such  a  case  as  this.     First  of  all,  I  doubt  whethff- 
when  the  word  •'  let "  is  used  in  the  ^d  sectioiu' 
is  so  used  in  the  sense  of  giving  the  board  any  li^' 
to  hand  over  the  exclusive  occupation  to  any  dj* 
of  persons.    I  rather  tliink  that  that  was  ^^^^ 
in  Allan's  case  (ufct  sup.).    The  words  of  the  Km 
section  are  that  the  board  may  let  sheds  '"'^P?' 
tions  of  the  quays,  with  or  witiiont  the  shw 
.digitized  by  VnOv 
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which  they  may  think  fit  to  appropriate  as  special 
berths  for  Tessels  in  any  particular  trade  or  other- 
viae.  I  am  very  much  inclined  to  think  that 
the  power  to  let  thei-e  is  the  power  to  let 
the  quays  which  they  think  fit  to  appro- 
priate as  special  berths  for  vessels  engaged 
in  a  particnlar  trade  or  otherwise,  that  is,  as 
herths  for  certain  particular  kinds  of  vessels  en- 
gaged in  a  special  trade  or  engaged  in  some  other 
tiue.  Bat  this  is  not  an  aei^eement  entered  into 
viththe  owners  of  a  particomr  class  of  vessels.  It 
is  a  wction  giving  the  canal  company  power  to 
Bie  the  wharf  as  carriers.  I  doubt  very  mnch 
whether,  if  the  widest  meaning  were  to  be  given 
to  the  word  "  let  "  in  sect.  82,  that  section  would 
gire  power  to  enter  into  such  an  agreement  as 
thej  have  entered  into.  On  the  other  ground,  I 
^ree  with  what  my  learned  brother  has  said.  I 
doabt  very  much  whether  there  is  any  substantial 
£Serence  between  the  agreement  in  this  case  and 
the  agreement  which  was  considered  by  the  court 
hAUan'i  case  {ubi  Bup.).  There  will  ob  judgment 
for  the  plaintiffs  with  costs. 

From    that      decision    the    defendants    now 
appealed. 

Bigham,  Q.C.  and  the  Hon.  J.  Mantfield 
[Carver  with  them)  for  the  appellants. — The 
VMtion  is.  whether  in  fact  the  canal  companv 
had  that  kind  of  exclnsive  occupation  which 
haibeen  held  by  the  authorities  to  make  them 
ptoperly  rateable  to  the  poor;  and  it  does  not 
Butter  whether  the  board  nad  power  to  g^ve  such 
occupation  to  them  or  not.  The  point  as  to 
whether  they  are  liable  to  be  rated  depends  on 
occupation  and  not  on  title.  We  say  that  the 
dedrion  in  the  court  below  was  wrong  in  treating 
the  respondents  as  not  beine  in  exclusive  occupa- 
tion, pjopis,  L.J. — How  &  you  distinguish  the 
caie  in  principle  from  AUan  v.  Liverpool  (30  L.  T. 
Bep.  93;  L.  Bep.  9  Q.  B.  18G),  upon  the 
anthority  of  which  the  Divisional  Court  decided 
agunst  you  P]  It  was  merely  a  revocable  licence 
in  that  case  lor  the  use  of  the  quay  space  and 
iheda,  and  it  was  not  under  seal.  Moreover,  we 
■aj'that  both  Allan  v.  Liverpool  {ubi  sup.)  and 
The  London  and  North-Wettem  Railtpay  Com- 
paaj  T.  Buclcmaster  (31  L.  T.  Bep.  835 ;  33  L.  T. 
»^-329 ;  L.  Bep.  10  Q.  B.  70,  444)  were  wrongly 
decided,  and  should  be  overmled.  The  reserva- 
tion by  a  landlord  of  a  right  of  entry  for  certain 
purposes  does  not  prevent  the  lessees  from  being 
ntsible  occupiers : 

fiej.  V.  Stephent,  12  L.  T.  Bep.  491. 

'Imaa  who  is  both  owner  and  occupier  possesses 
•  •  .  the  rights  which  attach  to  the  portion  of 
1^  that  he  owns  and  occupies.  When  he  lets 
oS  this  land  he  divests  himself  of  some  of  those 
i^htSiandretains  others.  .  .  .  If  the  cases  are 
■ulexunined  they  will  be  found  to  proceed  upon 
">»  principle — that,  so  long  as  a  man  who  is  Iwth 
"foerand  occupier  grants  away  certain  limited 
tights  only,  reserving  to  himself  all  the  rights 
Woept  those  which  he  so  grants  away,  he  reUiins 
tiie  occapation,  and  the  grantee  gets  merely  the 
limited  rights.  Whei-e,  on  the  other  hand,  he 
K'sots  away  his  rights  generally  (although,  of 
*onrae,  only  for  a  limited  time,  as  must  w  the 
"**  in  every  tenancy),  then,  although  he  may 
^*>mt  certain  rights  to  himself,  he  ceases  to  lie 
°<%apier,  and  the  person  to  whom  the  general 
rait  is  made  becomes  the  occupier  in  his  place :" 


(per  Cave,  J.  in  Mayor  of  Souikport  v.  Ormtkirk 
Aiseisment  Committee  (1893)  2  Q.  B.  468.  473); 
on  appeal,  69  L.  T.  Bep.  852  ;  (18U4)  1  Q.  B.  196.) 
Occupation  of  land  by  the  overhead  wires  of  a 
telephone  company  makes  the  company  rateable : 
Laneathire  Telephone  Company  v.  Overeeem  of 
Manehetter,  52  L.  T.  Bep.  793  ;  14  Q.  B.  Dir.  2C7. 

They  referred  also  to 

Heraey    Books     Aots     Consolidation     Act    1S38, 
sects.  64,  80,  82,  88,  89,  354. 

Poland,  Q.O.  and  C.  A.  Buttell  for  the  respon- 
dents.— We  submit  that  Allan  v.  Liverpool  (ubi 
sup.)  governs  this  case.  It  is  trae  that  the  re- 
spondents enjoy  a  kind  of  occupation,  but  it  is  not 
such  an  occupation  as  renders  them  rateable  to 
the  poor,  for  the  property  is  at  all  times  subject 
to  the  control  of  the  board.  [Davet,  L.J. — The 
case  even  more  in  vour  favour  is  The  London  and 
North-Western  Railway  Company  v.  Buchmaater, 
31  L.  T.  Bep.  835;  33  L.  T.  Bep.  329;  L.  Bep. 
10  Q.  B.  70,  444.]  The  older  cases  on  the  point 
are  collected  in  Smith  v.  St.  Michael,  Cambridge 
(3  E.  &  E.  383).  The  result  of  the  authorities 
may  be  summed  up  in  the  following  terms : 
"  Where  an  exclusive  occupation  is  conferred  the 
grantee  becomes  rateable ;  but  where  merely  a 
right  to  an  exclusive  enjovment  passes  the 
grantee  takes  no  interest  which  renders  him  liable 
to  be  rated  " :  (per  BaggaUay,  L.J.  in  Smith  v. 
Lambeth  Aiaessment  Committee,  10  Q.  B.  Div. 
327,  330.)  The  board  are  in  possession  and  occu- 
pation of  the  docks  just  as  the  defendants  were  in 
possession  and  occupation  of  the  cemetery  in 
Beg.  V.  The  Inhabitants  of  St.  Mary  Abbotts, 
Kensington  (12  Ad.  &  Ell.  824).  That  case  was 
subsequently  approved,  and  a  similar  decisioa  was 
pronounced  in  Beg.  v.  Abney  Park  Cemetery 
Company  (29  L.  T.  Bep.  174;  L.  Bep.  8  Q.  B. 
515).  [LoPBB,  L.J. — There  is  a  good  illustration 
given  m  C<>ry  v.  Bristow  (36  L.  T.  Bep.  694; 
2  App.  Cas.  262,  276),  that  of  a  landlord  of  on 
hotel  or  lodging-house,  and  a  person  having  the 
use  of  a  bedroom  or  lodgings.]  So  also  the  effect 
of  occapation  of  part  of  a  house  as  a  lodger  was 
considered  in  Bradley  v.  Baylis  (46  L.  T.  Bep. 
263 ;  8  Q.  B.  Div.  196).  It  was  upon  the  construc- 
tion of  a  particular  agreement  that  the  tenant  was 
held  to  have  the  right  of  exclusive  occapation  of 
the  land,  and  that  he  was  therefore  liable  to  be 
rated  to  the  relief  of  the  poor,  in  respect  of  such 
occupation,  in  Roads  v.  Trumpington  (23  L.  T. 
Bep.  821 ;  L.  Bep.  6  Q.  B.  56). 

Bigham,  Q.C.  replied.  ^^^  ^^^  ^„^j 

July  16.  —  The  following  written  judgments 
were  delivered : — 

LiNDLET,  L.J. — The  question  raised  by  this 
appeal  is  whether  the  Bochdale  Canal  Company 
is  properly  rateable  to  the  poor  in  respect  of 
certain  property  belonging  to  the  Mersey  Docks 
and  Harbour  Board,  but  used  and  to  some  extent 
occupied  by  the  Bochdale  Canal  Company  under 
an  agreement  dated  the  6th  April  1893,  and  set 
out  in  paragraph  6  of  the  special  case.  Before 
referring  to  the  terms  of  that  agreement  1  desire 
to  point  out  that  the  Mersey  Docks  and  Harbour 
Board  are  not  parties  to  the  action  in  which  the 
above  question  arises,  and  are  not  before  the  oourt; 
and  that  the  court  is  not  called  upon  to  decide, 
and  is  not  in  a  position  to  decide,  whether  tha 
Bochdale  Canal  Company  are  bound,  as^b) 
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ihemaelves  and  the  Mersey  Board,  to  pay  or  to 
mdemnify  the  Mersey  Board  against  the  payment 
of  the  poor  rate,  -which  ispayable  in  respect  of 
the  property  in  question.  Tne  point  to  be  decided 
on  the  present  occasion  is  simply  whether  thb 
overseers  of  the  parish  in  which  that  property  is 
qitiiated  are  or  are  not  entitled  to  rate  the  Roch- 
dale Canal  Company  to  the  poor  in  respect  of 
that  property.  That  question  depends  on  the  nature 
of  property  and  on  whether  the  Rochdale  Canal 
Company  are  in  such  occupation  of  it  as  to  render 
them  rateable  in  respect  of  it.  To  determine 
these  matters  it  is  necessary  to  examine  the 
agreement  under  which  the  Rochdale  Canal 
Company  are  entitled  to  use  and  occupy  the  pro- 
perty. The  agreement  is  set  out  in  me  special 
case,  and  it  was  read  bo  often  in  the  course  of  the 
argument  that  I  really  do  not  think  I  need  pause 
to  read  it  again.  The  property  described  in 
clause  1  of  the  agreement  is  clearly  land  in  respect 
of  which  poor  rate  is  payable.  The  berth  is,  I 
apprehend,  land  covered  with  water,  and  not  so 
much  water  only.  The  term  "occupy."  the  rent 
to  be  paid,  the  treatment  of  the  Mersey  Board  as 
landlords,  the  provision  as  to  repair,  and,  above 
all,  the  provision  for  re-entry  and  quiet  enjoy- 
ment, all  point  to  a  letting  and  taking  of  so  much 
land,  and  not  merely  to  the  creation  and  enjoy- 
ment of  a  mere  easement  or  licence  to  use.  Bnt 
for  rating  purposes  it  is  essential  to  look  further, 
and  to  see  what  kind  of  occupation  the  person 
sought  to  be  rated  really  has.  The  decisions 
referred  to  in  the  argument  of  AUan  v.  Liverpool 
(30  L.  T.  Hep.  93;  L.  Rep.  9  Q.  B.  180),  and  The 
London  and  Norih-Western  Railway  Company  v. 
Buekmatter  (31  L.  T.  Rep.  835 ;  33  L.  T.  Rep. 
329;  L.  Bep.  10  Q.  B.  70,  444)  show  that  aja 
occupation  of  land  -which  is  at  all  times  subject  to 
the  control  of  the  owner  is  not  such  an  occupation 
as  to  render  the  occupier  rateable  to  the  poor. 
The  appellants  contended  that  those  cases  were 
wrongly  decided,  and  the  court  was  invited  to 
overrule  them.  But  they  have  stood  for  twenty 
years ;  and  it  being  clear  law  that  the  occupation 
of  a  lodger  does  not  render  him  rateable,  it  is 
obvious  that  Ijie  above  decisions  cannot  be  held  to 
be  wrong  in  principle.  These  cases,  in  my  opinion, 
govei-n  the  present.  The  seventh  clause  of  the 
agreement  is  all  important.  I  will  read  that. 
[His  Lordship  read  it  and  continued :]  It  was  no 
doubt  inserted  in  order  to  preserve  to  the  Mersey 
Board  the  right  to  exercise  the  powei-s  conferred 
upon  them  by  sect.  80  of  their  Act  of  1858. 
Sect.  80  runs  thus:  [His  Lordship  read  it  and 
continued:]  Even  if  the  Mersey  Board  had 
power  under  sect.  82  to  let  any  part  of  their 
quays,  free  from  their  jurisdiction  and  manage- 
ment, they  have  carefully  abstained  from  doing  so 
in  this  instance.  In  the  face  of  clause  7  of  the 
agreement,  and  of  sect.  80  of  the  Act,  it  is  impos- 
sible to  hold  the  Rochdale  Canal  Company  to  have 
that  exclusive  occupation  which  is  essential  to 
render  them  rateable.  The  decision  appealed 
from  was  correct,  and  the  appeal  must  faie  dis- 
missed with  costs. 

Lopes,  L.J. — ^The  point  in  this  case  is,  whether 
such  exclusive  possession  has  been  parted  with  by 
the  board  as  is  necessary  to  make  the  respon- 
dents liable  to  pay  rates.  In  determining  this 
question  it  is  the  intention  of  the  parties  which 
has  to  be  looked  at.  It  is  not  the  words  only 
that  are  to  be  regarded.    The  whole  of  the  cir- 


cumstances must  be  taken    into  condderaiiaii. 
It  is  the  substance  of  the  transaction  ratiier  tinn. 
the  form  that  determines  the  question  whetiier 
such  an  exclusive  occupation  exists  as  will  make 
the  property  rateable.   In  this  case  I  have  come  to 
the  conclusion  that  there  is  such  a  predominating 
right  of  control  reserved  to  the  board  as  to  pre- 
vent the  occupation  from  being  so  exclnsive  as  to- 
be  rateable.   In  my  judgment,  what  ^passed  to  the 
respondents  was  a  licence  to  use  tSe  accommo- 
dation of  the  cranes,  quays,  land  and  water  berths, 
subordinated  to  the  superintending  control  of  tlie 
boai-d — a  mere  incorporeal  right.      They  oonld 
not  exclude  the  board.    This  is  manifest  from 
clause  7  of  the  agreement,  which  I  proposed  to 
read,  but  I  have  been  anticipated,  and  also  from 
sect.  80  of  21  &  22  Tict.  c.  xcii,  which  I  pro- 
posed likewise  to  read,  but  I  have  been  antid- 
pated  in  that  also.    To  my  mind  tiie  case  is  not 
unlike  the  case  of   Reg.  v.    The  InhahHanit  tf 
St.  Mary  Abbotte,  Kensington  (12  Ad.  &  EIL  8241- 
That  was  a  case  of  the  rating  of   a  cemeten 
incorporated  under  an  Act  of  Parliament.     It 
appeared  that  the  company  sold  in  perpetuity 
the  exclusive  right  of  burial  therein,  subject  to 
the  rules  and  regulations  of  the  company,  and  to 
payment  of  burial  fees  to  them.    The  bc«rd  were 
rated  in  respect  of  the  profits  arising  from  the- 
sale  of  these  rights.    It  was  contended  that  the 
company  having  parted  with  the  exclusive  right 
of  burial,  which  was  the  only  right  that  could  he 
exercised  over  the  land,  had  conveyed  away  ii» 
land  itself,  and  were  therefore  no  longer  occnpien 
of  the  land.    The  court  decided  that  the  companr 
were  in  occupation  of  the  cemetery  as  a  whole.   I 
refer  to  the  case  on  account  of  what  was  said  by 
Lord  Denman,   C.J.    He  said  this   (at  p.  830): 
"  The  company  are  occupiers  of  the  whole  pre- 
mises.    The  cemeteiy  is  under  their  control  an^ 
superintendence ; "  the  same  as  it  appears  to  be- 
in  this  case.    Then  Littledaie,  J.  says  this :  "  Tlie 
purchasers  have  nothing  but  a  rignt  to  a  certain 
mode  of  enjoying  portions  of  the  land,  from  which 
the  company  derive  a  profit."    Williams,  J.  says: 
"  No  doubt  the  company  are  in  the  oocupatioii  (d 
the  whole  cemetery.   They  have  the  regulation  and 
the  repair  of  it,  and  the  general  superintendence 
over  it."    Then  again  there  are  the  two  cases  of 
AUan  V.  Liverpool  and  Inman  v.  Kirkdale  (S^ 
L.  T.  Hep.  93 ;  Ij.  Bep.  9  Q.  B.  180),  and  they  are 
important  because  they  are,  as  I  understand,  upon 
the  same  Act  of  Parliament  as  the  present  turns. 
In  those   cases  I  find  that    the    question   w 
whether  certain  persons  were  rateable,  the  Mersey 
Docks   Board,  under  the    powers  of  their  Act. 
having  appropriated,  as  here,  certain  accommo- 
dation in  the  docks  for  their  particular  use;  in 
one  case  certain  berths  for  the  use  of  steamers- 
and  in  the  other  case  a  space  as  a  coal  depot. 
The  Coui-t  held  that,  under  all  the  cironmstanoea 
of  the  case,  looking  at  the  powers  given  by  th» 
Act,  to  appropriate  certain  parts  of  the  land  for 
the  use  of  piutioular  persons,  that  did  not  take 
the  occupation  out  of  the  Mersey  Docks  Board 
and  confer  it  on  the  defendante;   but  that  the 
possession  and  control  remained  in  the  board, 
subject  to  the  righte  conferred;  and  that  no  excln- 
sive occupation  passed.    It  seems  to  me  that  both 
those  cases  are  strongly  in  point  here.    There  '» 
only  one  other  case  to  which  I  will  call  attention, 
and  that  is.  The  London  and  North.We$t«r*  SaS- 
way  Company  v. BiiekmatterlSl  L.  T.  Bep.  835;  33 
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L.  T.  Bep.  329 ;  L.  Rep.  10  Q.  B.  70,  444).    That 
18  a  yetj  importaat  case.   It  ajmeared  in  that  case 
that  the  railwaj  compaivf  had  been  rated  for  the 
-whole  of  their  etation,  induding  a  stable,  which 
■was  the  stable  in  question.  They  appealed  against 
the  rate,  and  ao  on,  and  it  was  contended  that,  if 
the  afpreement.waa  looked  at,  and  the  situation  of 
the  stable  in  question  was  looked  at,  there  was 
cbIts  licence  to  use  the  stable  acoommodatiou, 
and  the  Court  so  decided.     But  the  impoi-tanoe  of 
tfast  case,  to  my.  mind,  is  owing  to  what  was  said 
hf  Quain,  J.,  who  gave  the  judgment    in  the 
Queen's  Bench.    He  says  (at  p.  78  of  L.  Bep.  10 
<i.  B.)  this :  "  I  have  looked .  at  the  whole  sub> 
danoe  of  what  appears  to>  be  the  arrangement 
iietucen  the  parties.    It  is  clear  that,  before  this 
anangemHit,  these  stables  were  a  part  of  the  rail- 
way station  premises  at  that  particalar  place  at 
Cli^ham  Jimction ;  and  these  stables  are  within 
the  curtilage,   which  cartilage  is    undoubtedly, 
taking  it  as  a  whole,  practically  in  the  possession 
and  occupation  of  the  railway    compttny.    The 
stables  can  onlv  be  approached  by  the  roads  over 
'which  the   railway  company  undoubtedly  have 
exclusive  control,. and  they  are  entered  bv  gates 
at  the  end  of  these. approaches,  which,  I  toink  we 
may  fairly  infer,  are  under  the  control  of -the 
nilnay  company.      And   therefore   the  railway 
eompany  aeem  to  be  in  possession  and  occupation 
of  the  whole  of  these  premises ;  very  much  in  the 
way  the  cemeteries  were  held,  in  the  two  cases  that 
hin  been  cited,  to  be  under  the  control  and  in  the 
poesesnon  of  the  cemetery  companies:  {Beg.  t. 
Si.  Maty  Abbots,  12  Ad.  &  £1L  824  ;  Beg,  v.  Abney 
Fark  Cemetery   Covyaany,  29  L.  T.  Bep.  174;  L. 
Bep.  8  Q.  B.  515.)     When  we  come  to  look  at  the 
agreement,  no  doubt  it  contains  ambiguous  ex- 
jnessions  " — such  as  letting  and  re-entering,  as  in 
the   present   case — "  which    may   be    construed 
«ther  way  ;  but  if  we  look  at  the  convenience  of 
the  thing  and  the  situation  of  the  premises,  and 
&  general  control  evidently  exercised  and  in- 
tended to  be  exercised  over  these  stables  of  the 
ivlinty  company  by  the  provision  with  regard  to 
the  bye-laws,  I  come  to  thecondusion  that,  on  the 
whole,  these  stables  are  not  in  the  occupation  in 
the  strict  sense  of  the  word  of  the  Clay   Cross 
<^pany  or  the  other  coaJ-owners,  but  remain  in 
the  occupation  of  the  railway  company."    Kow  it 
appears  to  me  that  that  judgment  is  much  in 
pomt  in  the    present  case.      The  case,    I    am 
aware,     afterwards    went     to    the     Exchequer 
Chamber ;  and  in  the  Exchequer  Chamber  three 
jodges  held  one  way  and  three  judges  held  the 
'Other.    That  being  so,  the  judgment  of  the  court 
hebw  prevailed.     Upon  reading  all  those  judg- 
iBcnts,  it  seems  to  me  that  l^ere  is  no  judgment 
to  which  I  can  attach  so  much  importance  as  to 
the  judgment  of  Qutun,  J.,  which  seems  to  me  to 
he  veiy  closely  associated  with  the  circumstances 
<i.  the  case  which  we  have  now  to  decide.   I  think, 
therefore,  that  this  appeal  must  be  dismissed,  and 
the  decision  of  the  court  below  affirmed. 

DiVBT,  L X — I  am  of  the  same  opinion,  and  I 
'do  not  think  it  necessary  to  repeat  the  reasons 
which  have  been  ^ven.  In  my  opinion,  the  case 
^•Swemed  by  the  case  of  The  LonAon  and  North- 
WtMtern  Bailviay  Company  v.  Buekmaeter  (uW 
«j).),  which  I  am  unable  to  distinguish  from  the 
^Me  before  us  upon  principle.  The  appeal  will  be 
""  1  with  costs. 

Appeal  dismissed. 


■    Solicitors  for  the  appellants.,  Sharpe,  Parker, 

Fritehards,   and    Barkaim,    agents    for    Cleaver, 

Helden,  Garnett,  and  C{«aver,  LiverpooL 

.    Solicitors  for  the  respondents,  Sorria,  Aliens, 

imd  Chapman,  agents  for  George  Jackson,  Bocltr 

dale. 


HIGH    COURT   OF   JUSTICE. 

QUEEN'S  BENCH  DIVISION. 

TwsdMy,  May  29. 
(Before  Ca.ye  and  Golliss,  JJ.) 

KeEBLE  v.  BESlfETT  AND  ANOTHEE.  (a) 

County  Courts — Costs — Action  for  sum  exceeding 
1001.  commenced  in  High  Courts  Judgment 
under  Order  XIV.  as  to  part  of  claim — Action 
as  to  balance  under  201.  remitted  to  County  Court 
■ — Sum  recovered  in  the  action — County  Court 
scale  of  costs — Higher  scale,  column  C. — County 
Courts  ^cn888  (51  *  52  Viet.  c.  43),  s.  65. 

In  an  action  founded  on  contract  to  recover  the 
sum  of  104i,,  and  which  was  commenced  in  the 
High  Court,  the  plaintiff  obtained  judgment 
under  Order  XIV.  for  901.  The  action  as  to  the 
balance,  which  did  not  exceed  202.,  was  remitted 
under  sect.  65  of  the  County  Courts  Act  1888, 
to  be  tried  in  the  County  Court.  This  the  defen- 
dants paid  into  court,  and  the  plaintiff  obtained 
judgment  for  the  same.  The  registrar  taxed  the 
costs  incurred  in  the  proceedings  in  the  County 
Court  under  colzimn  C.  of  the  County  Cowrt 
scale  of  costs,  being  of  opinion  that  the  sum 
recovered  in  the  action  exceeded  501. 

Held,  on  appeal,  that  the  registrar  toas  right  in  so 
taxing.  By  the  order  of  the  master  the  wliole 
tuttion  had  been  remitted  and  the  registrar  was 
right  in  taking  into  consideration  the  sum 
recovered  under  Order  XIV.  in  the  High  Court, 
and  that  the  sum  therefore  recovered  in  the  action 
exeeededSOL 

This  was  an  appeal  by  the  defendants  from  an 
order  made  by  the  County  Court  judge  sitting  at 
Southwark,  who  dismissei  the  defendants'  appli- 
cation to  review  the  taxation  of  the  plaint^'s 
costs  in  the  action. 

The  action  was  one  founded  on  contract,  and 
was  commenced  in  the  High  Court,  the  claim 
being  for  1042.  19«.  9d.  for  the  price  of  goods  sold 
and  delivered.  The  plaintiff  applied  for  judgment 
under  Order  XIY.,  on  which  the  master  made  an 
order  for  payment  to  the  plaintiff's  solicitors  of 
902.  7s.  within  five  days,  and  in  default  judgment, 
and  remitted  the  action  to  the  Southwark  Cotinty 
Court  of  Surrey,  under  sect.  65  of  the  Conn^ 
Courts  Act  1888.  The  902.  7s.  was  duly  paid. 
Three  days  prior  to  the  day  appointed  for  the  trial 
of  the  action  in  the  County  Court  the  defendants 
paid  the  balance,  namely,  142.  12«.  9d.,  into  the 
County  Court,  and  on  the  5th  March  1894,  the 
day  appointed  for  the  trial,  the  judge,  on  the 
application  of  counsel  for  the  plaintiff,  ordered 
the  costs  to  be  taxed  and  paid  on  the  19th  March 
1894,  and  gave  no  special  directions  as  to  the 
taxation  thereof. 

The  registrar  taxed  the  costs  incurred  in  the 
County  Court  under  column  C,  being  of  opinion 
that  the  sum  recovered  in  the  action  exceeded  502. 

(a)  Beported  by  U.  H.  Orikt,  Esq.,  Barrlster-at-Law.  . 
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Application  was  then  made  by  the  defendants 
to  the  judge  to  review  the  taxation.  Ko  question 
arose  as  to  the  costs  incnrred  in  the  High  C!onrt, 
which  were  taxed  according  to  the  High  Court 
scale,  bat  the  question  raised  on  behalf  of  the 
defendants  was,  whether  the  costs  incurred  in  the 
County  Court  should  be  taxed  under  column  A.  or 
column  C.  of  the  County  Court  scale  of  costs. 
The  learned  County  Court  judge  was  of  opinion 
that  under  the  master's  order  the  whole  action 
and  all  the  proceedings  therein  were  transferred 
to  the  County  Court  (relying  upon  the  authority 
of  Harris  v.  Judge,  67  L.  T.  Bep.  19;  (1892) 
2  Q.  B.  565),  and  not  only  the  question  of  the 
liabilitT  of  the  defendants  to  pay  tiie  plaintiff  the 
sum  of  142.  12«.  Sd.,  and  that  the  plaintiff  had 
therefore  recovered  a  larger  sum  than  501., 
and  would,  if  the  action  had  been  commenced 
in  the  County  Court  by  consent,  have  been 
entitled  to  have  his  costs  taxed  on  the  502.  scale, 
but  that,  as  the  action  was  commenced  in  the  High 
Court  and  was  afterwards  sent  to  the  County 
Court,  he  was  entitled  under  sect.  65  of  the 
County  Courts  Act  1888  to  costs  on  the  High 
Court  scale  up  to  the  date  of  the  master's  order, 
and  to  costs  on  the  County  Court  scale  in  respect 
of  all  proceedings  after  the  date  of  the  order.  As 
the  plaintiff  had  recovered  in  the  action  a  sum 
exceeding  502.,  the  learned  judge  thought  the 
registrar  was  right  in  taxing  the  costs  of  the  pro- 
ceedings in  the  County  Court  on  the  scale  of 
coste  in  use  in  the  County  Courts  where  the 
plaintiff  recovers  a  sum  above  502.  He  therefore 
dismissed  the  application  with  costs,  but,  as  it  was 
admitted  by  coimsel  on  both  sides  that  the  ques- 
tion then  raised  had  not  as  yet  been  brought 
before  the  High  Court,  he  gave  the  defendimte 
leave  to  appeal. 

Sect.  65  of  the  County  Courte  Act  1888  (51  &  52 
Vict.  c.  43)  provides  that : 

Wliere  in  any  action  of  contract  bron^bt  in  the  Higrh 
Court  the  claim  indorsed  on  the  writ  does  not  exceed 
one  hundred  ponnda,  or  where  enoh  claim,  though  it 
originally  exceeded  one  hundred  ponnds,  is  reduced  by 
payment,  an  admitted  aet-off  or  otherwise,  to  a  snm  not 
exceeding  one  hundred  pounde,  it  ehaU  be  lawful  for 
either  party  to  the  action  at  any  time,  if  the  wbole  or 
part  of  the  demand  of  the  plaintiff  be  contested,  to  apply 
to  a  judge  of  the  High  Court  at  chambers,  to  order  such 
action  to  be  tried  in  any  court  in  which  the  action  might 
have  been  commenced,  or  in  any  court  convenient 
thereto ;  and  on  the  hearing  of  the  application  the  judge 
shall,  unless  there  is  good  cause  to  the  contrary,  order 
such  action  to  be  tried  accordingly ;  and  thereupon  the 
plaintiS  shall  lodge  the  original  writ  and  the  order 
with  the  registrar  of  the  court  mentioned  in  the  order, 
who  shall  appoint  a  day  for  the  trial  of  the  action,  notice 
whereof  shall  be  sent  by  post  or  otherwise  by  the 
registrar  to  both  parties  or  their  solicitors,  and  the  action 
and  all  proceedings  therein  shall  be  tried  and  taken 
in  such  court  as  if  the  action  had  been  originally 
commenced  therein ;  and  the  costs  of  the  parties  in 
respect  of  proceedings  subsequent  to  the  order  of  the 
judge  of  the  High  Court  shall  be  allowed  according  to 
the  scale  of  costs  for  the  time  being  in  use  in  the  County 
Courts,  and  the  costs  of  the  order  and  all  proceedings 
previously  thereto  shall  be  allowed  according  to  the 
scale  of  costs  for  the  time  being  in  use  in  the  Supreme 
Court 

Cahah'  for  the  appellant. — This  is  a  novel 
point.  The  question  is,  on  what  scale  in  the 
County  Court  is  the  plaintiff  entitled  to  have 
the  costs  taxed.    It  is  submitted  that  there  was 


a  final  adjudication  on  the  merits  of  the  case 
in  the  High  Court,  and  judgment  was  ^ven 
for  902.  7f .,  which  was '  paid,  and  that  Hmk 
hare  therefore  been  two  judgments,  one  in  the 
High  Court  and  one  in  the  County  Court,  as  to 
the  balance.  The  action  when  remitted  wu 
converted  into  an  action  for  142. 128.  9d.,  and  no 
question  as  to  the  902.  7s.  arose  in  the  Coontj 
Court,  and  the  only  amount  for  which  the  judge 
could  enter  judgment  was  the  smaller  one.  The 
sum  dealt  with  is  under  202.,  and  it  cannot  be  that 
the  sum  recovered  is  to  carry  coste  as  if  it  were 
over  202.  Harris  v.  Judge  (67  L.  T.  Rep.  19; 
(1892)  2  Q.  B.  565)  is  to  be  distinguished  from 
this  case.  Order  La,,  r.  1,  of  the  County  Court 
Bules  of  1889  provides  that  in  every  action  or 
matter  in  any  court  all  coste  shall  be  tajced  by  the 
registrar  of  such  court  according  to  the  scale  of 
coste  in  the  appendix.  In  the  appendix  the  costs 
where  the  sum  recovered  exceed  102.  are  divided 
into  three  classes:  (A.)  where  the  snm  exceeds  102. 
and  does  not  exceed  202. ;  (B.)  where  the  smn 
exceeds  202.  and  does  not  exceed  502. ;  and  (G.) 
where  the  sum  exceeds  502.  It  is  submitted  that 
the  coste  here  should  be  taxed  under  scale  A 
and  not  under  scale  C,  for  the  plaintlfE  has  only 
recovered  in  the  County  Court  the  sum  d 
142.  12s.  9d.  One  of  the  chief  reasons  for 
remitting  actions  to  t^e  County  Court  is  to  render 
litigation  less  expensive,  and  this  object  ii 
defeated  if  scale  C.  is  to  be  held  to  apply  where 
the  amount  in  dispute  in  the  County  Court  i» 
under  202.: 
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Paget,  for  the  respondent,  was  not  called 
upon. 

Cave,  J. — I  am  of  opinion  that  the  learned 
judge  in  the  County  Court  was  right.  In  this 
case  we  have  an  action  which  was  commenced  in 
the  High  Court  and  subsequently  remitted  to  the 
County  Court  The  claim  was  for  a  snm  ex- 
ceeding 1002.  for  goods  sold  and  delivered.  The 
plaintiff  took  out  a  summons  under  Order  XTV. 
for  judgment,  upon  which  the  master  ordered  the 
defendante  to  pay  the  plaintiff  the  snm  of  902.,  or 
in  default  to  have  judgment  signed  against  then 
for  that  amount,  and  gave  the  defendsmte  leave  to 
defend  the  action  as  to  the  residue  of  the  plain- 
tiff's claim,  and  ordered  the  action  as  to  such 
residue  to  be  transferred  to  the  South wark  County 
Court.  This  order,  however,  I  think,  is  not  quite 
in  the  form  it  should  be.  On  a  case  being  re> 
mitted  from  the  High  Court  to  the  County  Court, 
all  subsequent  proceedings  in  the  action  are  to  he 
taken  in  the  County  Court,  and  I  doubt  whether 
the  plaintiff  could  have  entered  judgment  in  the 
High  Court,  the  case  having  been  remitted, 
against  the  defendante  in  the  event  of  the  latter 
not  paying  the  sum  of  902.  within  the  five  days,  in 
compliance  with  the  order  made  by  the  master. 
Such  a  defect,  however,  in  the  form  of  the  order 
could  no  doubt  have  been  met  by  ordering  the 
action  to  be  remitted  only  after  payment  of  that 
sum,  or  after  judgment  had  been  entered  for  the 
same.  Now,  although  the  plaintiff  only  recovered 
142.  in  the  County  Court,  I  am  clearly  of  opinion 
that  the  learned  judge,  when  deciding  what  was  the 
amount  recovered  in  the  action,  was  oound  to  take 
into  consideration  the  fact  that  the  defendants 
had  already  paid  the  plaintiff  part  of  his  claim. 
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while  the  action  was  in  the  Hi^h  Conrt.  The  only 
qaestion,  thsTefore,  that  remains  for  ub  to  decide 
Jb,  whether  the  plaintiff  recovered  more  than  50{. 
is  the  action.  I  must  say  that  I  am  clearly  of 
q)iiuon  that  he  did,  and  therefore  the  costs  were 
rightlv  iaxed  under  column  C.  The  appeal  must 
theraore  he  dismissed. 

Collins,  J. — I  am  entirely  of  the  same  opinion. 
Appeal  dismissed,  with  leave  to  appeal. 

Solicitors  for  the  appellant,  Swepstone  and 
Stttu. 

SolicitoTS  for  the  respondent,  Meggy  and  Stunt. 


Friday,  July  13. 
(Before  Wills  and  Williams,  JJ.) 
Robinson,  King,  and  Co.  t>.  Ltnes.  (a) 
Married  woman — Contract  entered  into  6j  wife 
before    marriage  —  Personal  judgment    against 
veife^  Married    Women's    Property   Act    1882 
(i5&4£  Vict.  e.  75),  ss.  1,  sub-seet.  (2),  13,  and  U. 
The  liability  of  a  married  tooman  at  common  law 
in  respect  of  a  contract  entered  into  by  her  before 
marriage  is  not  affected  by  the  Married  Woman's 
'.      Property  Act  1882,  and  therefore  a  plaintiff  who 
has  succeeded  in  an  action  upon  such  a  contract 
is  not  confined  to  a  judgment  against  the  married 
Koman's  separate  property  in  the  form  lettled  in 

■  Srott  V.  Morley  (57  L.  T.  Rep.  919 ;  20  Q.  B. 
Div.  120),  but  is  entitled  to  personal  judgment 
against  the  married  tooman. 

Appeal  from  chambers. 
The  defendant,  a  married  woman,  was  sned  by 

the  plaintiffs  on  a  bill  of  exchange  for  212., 
j  accepted  by  her  prior  to  her  marriage.  On  appli- 
I  cation  by  the  plaintiffs  for  judgment  under  Order 
:  XlV.,  r.  1,  the  master  gave  the  defendant  uncon- 
I  ditional  leave  to  defend,  and  on  appeal  the  judge, 
'  Charles,  J.,  referred  the  matter  to  tihe  court  for 
;  its  determination  of  the  question  whether  the 
'  plaintiffa  were  entitled  to  a  judgment  against  the 
;  wife's  separate  pi-operty  onlv  according  to  the 
I  form  settled  by  the  Court  of  Appeal  in  Seott  v. 
I  Parley  (57  L.  T.  Rep.  919 ;  20  Q.  B.  Div.  120),  or 

to  a  personal  judgment  against  the  wife  herself. 
Turrell  for  the  plaintiffs. — The  form  of  judg- 

■  Bent  settled  by  the  Court  of  Appeal  in  Scott  v. 
Jforfey  {ubi  sup.),  which  is  a  judgment  only  against 
the  wSe's  separate  property,  is  not  applicable  to 
the  case  where  the  contract  sued  upon  was  made 
by  the  wife  before  her  marriage.  The  judgment 
in  such  a  case  is  properly  against  the  wife  herself. 
Prior  to  the  Married  Women's  Property  Act  1882 
the  judgment  would  have  been  against  the 
hosbemd  and  wife  jointly,  and  the  wife  could  have 
heen  taken  vmder  a  capias  ad  aatisfcusiendum :  (see 
per  Lord  Bsher  in  Seott  v.  Mm-ley  {ubi  sup.)  The 
J^  has  made  no  difference  in  the  legal  liability 
of  a  married  woman  {Scott  v.  Morley),  and  there- 
fore the  same  personal  judgment  which  at 
common  law  could  be  had  against  both  husband 
Md  wife  can  now  be  given  against  the  wife  alone. 

Wills,  J. — The  result  of  the  discussion  in  this 
<*»  is  to  make  it  clear  that  the  plmntiff  has  a 
nriit  to  the  personal  judgment  against  the  wife 
which  he  claims.  At  common  law  prior  to  the 
Jpoiwtnre  Act,  the  wife  would  have  been  entitled 

(«)  Bcported  by  G.  H.  Qkast,  E«q.,  Barrlater-«H*w. 


as  of  right  to  plead  in  abatement,  or  since  that 
Act,  to  have  her  husband  joined  as  a  co-defen- 
dant. That  absolute  right  no  longer  exists,  and 
an  application  under  Order  XVI.,  r.  11,  to  have 
her  husband  joined  would  not  now  be  successful 
unless  the  court  were  satisfied  that  there  was 
some  ground  for  it.  If  it  were  shown,  for  example, 
that  the  husband  acquired  separate  property  with 
his  wife,  then  sect.  14  of  the  Married  Women's 
Property  Act  would  make  it  the  duty  of  the  court 
to  allow  the  husband  to  be  joined.  But  that  is 
not  the  case  here.  The  wife  does  not  suggest  in 
her  affidavit  that  her  husband  has  taken  any  pro- 
perty of  hers  through  the  marriage,  and  therefore 
there  can  be  no  ground  for  saying  that  any  wrong 
would  be  done  to  her  by  not  bringing  in  her 
husband  as  a  co-defendant.  At  common  law,  if 
the  wife  took  no  steps  to  join  her  husband,  the 
judgment  would  properly  be  against  her  alone. 
Therefore,  imless  the  common  law  in  this  respect 
has  been  altered  by  the  Married  Women's  Property 
Act  1882,  the  plaintiff  would  be  still  entitled  to 
such  a  judgment.  Now,  has  that  Act  altered  the 
common  lawP  If  the  plaintiff  were  obliged  to 
i-esort  to  sub-sect  (2)  or  sect.  1  for  his  remedy, 
then  he  would  be  only  entitled  to  judgment 
against  the  wife's  separate  property  in  the  form 
settled  in  Scott  v.  Morley.  But  he  is  not  con- 
fined to  that  remedy.  The  wider  language  of 
sect.  13  shows  that  the  wife's  common  law  liability 
remains  as  before  in  respect  of  contracts  entered 
into  by  her  before  hei'  marriage,  and  that  section 
enables  the  wife's  property,  if  she  has  any,  to  be  taken 
in  execution  under  a  judgment  against  her.  The 
section  enacts  that,  "  all  sums  recovered  against 
her  in  respect  of  such  contracts  shall  be  payable 
out  of  her  separate  property."  I  am  satisfied, 
therefore,  that  the  plaintiff  is  entitled  to  personal 
judgment  against  the  wife  as  asked  for. 

Williams,  J.  concurred. 

Solicitors  :  Kisch  and  Wa]ce. 


May  7,  8,  31,  and  June  16. 

(Before  Chasles,  J.) 

Nichols  and  another  v.  The  Beoent's 

Canal  Company,  (o) 

Company — Promoting  and  obtaining  Act — Solici- 
tors' costs — Agreement  for  payment  of  costs  on 
condition,  of  '"  the  capital  being  raised" — Issue 
of  part  capital — Bight  of  solicitors  to  payment — 
Statute  of  Limitationt  —  Acknowledgment  — 
Bight  to  payment  under  Act. 

The  promoters  of  a  scheme  for  making  a  railway, 
and  for  the  purchase  in  connection  therewith  of 
a  certain  canal,  in  1880  appointed  the  plaintiffs 
to  act  as  their  solicitors  upon  the  terms  that  they 
(the  plaintiffs)  "  would  give  their  services  gratts 
in  the  event  of  the  application  to  Parliamient 
failing,  or  the  capital  not  being  raised,"  and  the 
plaintiffs  agreed  on  the  condition  that,  if  an  Act 
were  obtained  and  "  the  capital  raised,"  they 
should  be  paid  their  professional  charges.  The 
plaintiffs  took  the  necessary  steps  for  the  ob- 
taining of  an  Act,  and  in  18^  an  Act  was 
passed  incorporating  the  company.  By  the  Act 
the  company  were  authorised  to  make  the  canal 
undertaking  and  capital  separate,  and  to  create 
a  separate  "  canal  capital,"  which  they  did.    In 


(a)  Beported  by  W.  W.  Okb,  Eiq.,  Burliter^t-La^ 


'3gle 


250-Voi.  Lxxi.]                           THE  LAW  TIMES. 

[Oct.  ao,  ISM. 

Q.B.  DiT.]              KlCHOI.8  AND  ANOTHBR  V.  ThK  BbOENT'S  OANAI.  COMPANT. 

[Q.B.  Bit. 

1883  the  "  canal  eapiteU  "  was  wholly  istued,  but 
the  residtie  of  the  capital,  the  "  railway  capital," 
luu  not  yet  been  issued.  After  incorporation,  the 
plaintiffs,  by  arrangement,  acted  for  the  company 
on  the  same  terms  as  they  had  done  previoudy 
for  the  promoters.  A  dispute  arose  as  to  whether 
the  plaintiffs  were  entitled  to  their  professional 
charges  before  the  issuing  of  the  "  railway  capi- 
tal," and  within  six  years  before  action  brought 
the  company  wrote  to  the  plaintiffs  that  "  no 
application  for  further  payment  can  be  enter- 
tained until  vow  outstanding  bills  of  costs  have 
been  delivered  to  the  company  for  their  eeeamina- 
iion  and  consideration;  and  again  that  "the 
board  cannot  entertain  your  opplieaiion  for  a 
further  payment  until  the  ioMiiion  of  your 
several  bills  of  costs  hizs  been  completed."  The 
bills  had  been  delivered  and  taxed,  and  in  an 
action  for  the  recovery  of  the  same  : 
Held,  that  the  plaintiffs  were  entitled  to  recover, 
upon  the  ground  thai,  upon  the  issue  of  the 
"canal  capital,"  there  h<M  been  a  substantial 
issue  of  the  capital  sufficient  to  satisfy  the 
agreement,  although  the  whole  capital  had  not 
been  issued. 
Held  also,  in  ansxoer  to  a  defence  of  tlie  Statute 
of  Limitations,  that,  if  the  six  years  limitation 
applied,  the  letters  atnountfd  to  a  conditional 
promise  to  pay  the  bills  when  taxed,  and  at  the 
condition  had  been  performed,  there  was  a  suffi- 
cient acknowledgment  to  take  the  case  out  of  the 
statute,  aud  that,  moreover,  as  the  plaintiffs 
were  not  employed  for  reward  by  the  promoters, 
they  could  maintain  an  action  for  these  costs 
■against  the  company  under  sect.  204  of  the  Act ; 
that  "all  costs,  £e.,  of  and  incident  to  the  pre- 
paring for,  obtainina,  and  passing  of  the  Act 
should  be  paid  by  the  company,"  and  that  the 
period  of  limitation  would  in  that  ease  be  twenty 
years. 
Action  tried  by  Charles,  J.,  without  a  jury. 

The  facts  as  stated  by  the  learned  judge  in  his 
written  judgment  were  as  follows : — 

In  this  case  the  plaintifEs  seek  to  recorer  from 
the  defendants  a  sum  of  22,1912.  17s.  10<2.,  being 
the  balance  of  money  alleged  to  be  due  for  costs 
to  the  firm  of  Mesai-s.  Eigginson  and  Tigers,  who, 
until  the  close  of  the  year  1884,  carried  on  busi- 
ness in  partnership  as  solicitors. 

The  plaintiff  Mchols  is  trustee  of  the  estate  of 
Mr.  Higginson,  who  became  bankrupt  in  the  year 
1^8,  but  in  this  case  the  term  "plaintiffs"  is  used 
for  convenience,  as  denoting  the  firm  of  Messrs. 
Higginson  and  Yigers,  with  whom  all  the  business 
in  respect  of  which  the  costs  are  now  sued  for 
was  done. 

The  main  question  in  the  case  is,  whether  the 
defendants  are  liable  for  costs  incurred  prior  to 
the  date  of  their  incorporation,  and  in  particular 
for  costs  incnrred  in  obtaining  the  Act  under 
which  they  were  incorporated,  and  which  received 
the  Roval  assent  on  the  18th  Aug.  1882,  under  the 
title  of  "The  Regent's  Canal,  City,  and  Docks 
BaUway  Act  1882  (45  &  46  Yict.  c.  odxii). 

Two  defences  were  chiefly  relied  on  up  to  the 
time  of  the  trial.  First,  it  was  alleged  that  the 
plaintiffs'  work  was  done  upon  the  terms  that 
they  should  only  receive  out-of-pocket  expendi- 
ture— ^which  they  had  duly  received — unless  the 
then  pending  application  to  Parliament  in  re- 
ference to  the  proposed  undertaking  of  the  de- 


fendant company  should  be  sncoessfol  and  the 

capital  raised,  and  that  the  capital  had  not  been 
raised.  Secondly,  they  pleaded  the  Statute  of 
limitations.  A  subsidiary  defence  pleaded  thit 
no  signed  bill  of  costs  had  been  delivered,  bat 
this  defence  was  not  insisted  on  upon  the 
hearing. 

The  plaintiffs,  in  answer  to  the  statute,  oob- 
tended,  first,  that  their  claim  was  by  sect.  204  d 
the  Act  of  1882  constituted  a  statutory  debt 
when  the  period  of  limitation  would  be  twentj 
years ;  and  secondly,  that,  if  not,  there  had  been 
within  six  years  acknowledgments  in  writing 
sufficient  to  prevent  the  statute  from  running. 

The  defendants  moreover  at  the  trial  also  con- 
tended that  they  were  under  no  contract  at  all 
with  the  plaintiffs  as  to  these  costs,  and  tiiat,  if 
there  was  any  liability,  it  rested  on  the  promoters, 
but  throughout  the  voluminous  correspondence 
and  numerous  minutes  relating  to  the  matter  so 
trace  is  to  be  found  of  this  contention.  On  the 
contrary,  the  defendants  have  never  asserted, 
until  now,  that  they  were  not  bound  to  pay 
because  the  liability  rested  upon  others,  but 
merely  because  the  conditions  and  time  of  pay- 
ment had  not  yet  arrived.  But  this  point — as  the 
learned  judge  thought — was  certainly  open  to 
them,  and  indeed  in  logical  order  constituted  and 
was  treated  by  the  defendants  in  argument,  as 
their  first  line  of  defence. 

The  facts  proved  at  the  trial  may  be  summarised 
as  follows :  In  the  autumn  of  1880  a  scheme  vai 
contemplated  by  Mr.  J.  Forbes  and  others  for 
constituting  a  railway  from  the  Albert  Docks  to 
Faddington,  and  for  the  purchase,  in  connectioii 
with  this  undertaking,  of  the  Regent's  Canal.  A 
meeting  of  those  interested  in  the  scheme  «a> 
held  on  the  16th  Nov.  1880,  when  it  was  deter- 
mined that  Messrs.  Vigers  should  be  surveyon, 
Messrs.  Barlow  .and  Thomas  engineers,  and  the 
plaintiffs  solicitors,  and  it  was  then  resolved  that 
it  was  '"distinctly  understood  that  the  profes- 
sional gentlemen  concerned  will  unite  with  the 
promoters  by  giving  their  services  gratis  in  the 
event  of  the  application  to  Parliament  failing  or 
the  capital  not  being  laised,  and  only  ree»it 
actual  out-of-pocket  expenditure  incan«d  vith 
the  sanction  of  the  committee." 

On  the  30th  Dec.  the  plaintiffs  wrote : 

We  tgree  to  the  terms  of  the  resolntion  of  Not.  li 
npon  the  oondition  that  in  the  event  of  an  Act  of 
F^liament  being  obtained  and  the  capital  raiaed  v< 
shall  be  paid  the  ouBtomaiy  professional  charges  for 
work  done,  and  be  leoared  in  the  bosiness  properif 
appertaining  thereto  as  solicitors  to  the  oompaiiy. 

On  the  30th  March  1881  the  aecretaiy  of  the 
promoters  wrote : 

I  am  desired  to  request  that  7«hi  will  now  prooeti 
with  the  work  neoeseary  to  ensnie  a  Bill  being  btoagU 
before  Parliament  next  session.  .  .  ,  These  insinctiiiBS 
are  given  subject  of  conree  to  the  agreement  ensting  1x- 
tween  the  promoters  and  yonrselves,  namely,  that  too 
unite  with  the  promoters  by  giving  your  services  gnt" 
in  the  event  of  the  application  to  Parliament  &iliii(' 
sad  will  only  receive  actual  ont-of -pocket  expendiiiR- 

This  letter  was,  on  the  5th  April  1881,  approved 
by  the  promoters,  and  paymente  for  disbnrse- 
mente  were  from  time  to  time  made  until  the  ISth 
Aug.  1882,  when  the  Act  was  passed  incorpoi«ting 
the  defendant  company.  This  Act  was  expre«a 
to  be  for  incorporating  the  Regent's  Canal  City. 
and  Docks  Railway  Company,  for  the  traasfer  to 
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them  of  the  Regent's  Canal,  and  for  anthorising 
the  construction  of  railways  from  the  Great 
Western  Railway  at  Paddington  to  the  City  and 
to  the  Royal  Albert  Dock  of  the  London  and  St. 
Eatherine's  Docks  Company. 

The  capital  was,  by  sect.  48,  fixed  at  eight 
millions  one  hundred  thousand  pounds,  and  by 
sect.  67  the  company  wei-e  authorised  to  resolve 
that  the  canal  undei-taking  and  capital  necessaiy 
tor  it  should  be  a  separate  undertaking  and 
captal,  and  in  the  event  of  their  so  resolving 
veie  authorised  to  create  a  separate  capital, 
called  "  the  Canal  Capital."  This  course  was 
ad^ted  by  resolution  passed  on  the  26th  Feb. 
1883,  when  tlie  canal  capital  was  fixed  at 
L27d,000!.  This  capital  was  afterwards  raised, 
and  is  a  part  of  the  capital  authorised  by  the  Act 
of  1882,  The  residue  of  the  capital,  or  "  Railway 
Capital,"  has  not  yet  been  raised.  Sect.  204 
provided  that  all  costs,  charges,  and  expenses  of 
and  incident  to  the  preparing  for,  obtaining,  and 
passing  of  this  Act,  or  otherwise  in  relation 
thereto,  shall  be  paid  by  the  company. 

On  the  17th  Nov.  1882,  at  a  meeting  of  the 
directors,  the  question  of  payment  to  the  pro- 
fessional gentlemen  with  respect  to  expenses 
incnrred  during  the  passage  of  the  Bill  tlm>ueh 
Parliament  was  raised,  and  *'  bearing  in  mind  the 
mdeistanding  recorded  in  the  minutes  of  the 
meeting  of  16th  Nov.  1880,"  it  was  decided  that 
at  a  further  meeting  some  arrangement  should  be 
made  as  to  the  basis  and  mode  of  payment  for 

Cesdonal  service.  Accordingly,  on  the  29th 
1883,  the  subject  was  further  considered  at  a 
Wd  meeting,  and  the  plaintiffs  were  requested 
to  present  their  proposals.  This  they  did  in  a 
letter  of  Feb.  8,  in  which  they  wrote  as  follows : 

We  beg  to  intimate  that  we  shall  only  look  to  the 
Vnmoters  for  payment  of  aotaal  liabilities  and  moneys 
<nt  of  pocket,  lookup  to  the  capital  of  the  company 
for  OUT  professional  Temaneiatdon. 

At  a  board  meeting  on  the  12th  Feb.  this  letter 
mm  read  and  approved. 

In  the  spring  of  1883,  the  canal  capital  having 
heen  to  some  extent  then  raised,  the  plaintiffs 
*H>te,  on  the  10th  April,  to  the  chairman  : 

W«  feel  that,  as  the  work  has  now  been  going  on  for 
more  tban  two  yean,  and  a  portion  of  the  capital  has 
l>«ai  raised,  we  are  fairly  entitled  to  a  payment  on 
xicosnt  of  onr  professional  seTvioes. 

On  the  12th  a  reply  was  received  from  the 
Finance  Committee  declining  to  entertain  any 
<:laimB  "until  the  capital  for  the  railway  shaU 
hare  been  raised."  The  plaintiffs  did  not  acquiesce 
in  this  view.  They  wrote  on  the  13th  Apnl  that 
they  were  not  aware  they  had  "in  any  wav  under- 
i^lcen  or  agreed  not  to  consider  the  canal  capital 
••  8  portion  of  the  general  undertaking." 

On  the  2nd  Aug.  1888  the  canal  capital  had 
"een  wholly  issued,  and  on  that  day  an  Act  re- 
mved  the  Royal  assent  constituting  the  canal 
"ndertaking  and  capital  a  separate  undertaking 
Ud  capital.  In  Oct.  1883  several  biUs  of  costs, 
^jdmg  work  done  in  reference  to  the  Act  of 
^3  and  other  matters,  were  sent  in,  but  they 
*d  not  include  matters  connected  with  obtaining 
5™  Act  of  1882.  At  a  board  meeting  held  on  the 
J^  Nov.  these  bills  were  referred  back  to  the 
2?*^''  for  reconsideration,  the  board  con- 
■J«fflg  that  they  were  excessive.  The  plaintiffs 
™ewo  to  make  a  small  redaction,  but  the  board 


were  not  satisfied,  and  on  the  20tli  Dee.  1888 
resolved  "  that  the  several  bills  be  submitted  to 
taxation." 

In  Jan.  1884  further  bills  were  delivered,  and 
on  the  18th  April  a  cheque  for  lOOOt.  was  given, 
but  it  was  given  and  accepted  without  prejudice 
to  the  view  entertained  by  the  board  of  their 
liability.  In  May  1884  further  bills  were  de- 
livered, and  also  on  the  1st  July.  In  this  last  set 
was  contained  the  bill  for  28,104?.  12«.  lOd.,  "  re 
Regent's  Canal,  City,  and  Docks  Railway  Act 
1882."  On  the  12th  July  a  payment  on  account 
was  asked  for,  and  on  the  15th  a  general  state- 
ment of  all  the  blUs  then  delivered  was  forwarded, 
and  on  the  17th  a  further  bUl  completing  th'e 
firm's  charges  up  to  June  30. 

On  the  same  day  the  board  held  a  meeting,  at 
which  the  following  resolution  was  passed : 

The  bills  of  costs  of  Messrs.  Higginion  and  Vigeis 
in  reference  to  the  promoting  and  passing  of  the  Com- 
pany's Act  of  1882,  and  the  Various  Powers  and  Canal 
Capital  Act  of  1883,  having  at  length  been  delivered, 
and  the  charges  appearing  to  the  board  to  be  greatly 
in  excess  of  any  amount  reasonably  and  fairly  dne,  it 
was  resolved  that  the  bills  be  referred  to  taxation  to 
the  taxing  master  of  the  House  of  Lords. 

This  resolution  was  at  once  communicated  to- 
the  plaintiffs,  and  the  taxation  was  soon  after- 
wardis  commenced.  La  Dec.  1884  some  further 
bills  were  delivered,  and  at  the  same  time  Messrs. 
Higginson  and  Tigers  dissolved  partnership.  Mr. 
Higginson  continued  the  company's  business,  and 
in  Feb.  1885  two  full  cash  st.\tement8  were  sent  to 
the  defendants,  which  include  all  the  items  sued 
for  in  the  present  action. 

The  taxation  was  meanwhile  proceeding,  but 
not  much  was  done  during  the  first  half  of  1885. 
On  the  12th  June  a  joint  application  from  the 
plaintiffs  for  a  further  payment  on  account  of 
their  charges  was  read  at  a  board  meeting,  and  it 
was  resolved  "that  the  consideration  for  uie  same 
be  deferred  pending  the  completion  of  the  taxa- 
tion of  the  several  bills  delivered,"  and  on  the 
13th  the  secretary  wrote : 

The  board  cannot  entertain  yonr  application  for  a 
farther  payment  on  acoonnt  until  the  taxation  of  yonr 
several  bills  of  costs  has  been  completed. 

In  the  autumn  of  this  year  (1885)  a  compromise 
was  suggested,  but  was  not  effected.  A  long  time 
then  elapsed,  during  which  no  step  on  either  side 
appears  to  have  been  taken,  but  in  June  1887 
Mr.  Higginson  wrote,  but  without  effect,  urging  a 
settlement.  Then  again  ensued  a  long  delay,  and 
on  Sept.  3, 1888,  Mr.  Higginson  again  wrote  to 
the  board  that  he  had  exhausted  all  his  means, 
and  on  the  1st  Nov.  1888,  he  wrote : 

I  think  the  time  has  arrived  when  Bomething  might 
bepaidonaooonnt  of  the  costs  of  1882  .  .  .  without 
a  payment  at  once  I  cannot  go  on,  and  that  is  the  un- 
pleasant trnth. 

He  did  not,  however,  succeed  in  inducing  the 
company  to  pay  him  any  substantial  sum,  and 
bankruptcy  ensued,  and  the  plaintiff,  Nichols, 
having  been  appointed  trustee,  on  5th  Nov.  1889 
made  a  formal  demand  for  settlement  of  the 
account.  On  the  11th  the  company's  soUcitors' 
replied  that  it  appeared  to  have  been  expressly 
stipulated  that  Messrs.  Higginson  and  Vigers 
should  not  make  any  claim  bevond  actual  dis- 
bursements unless  and  until  the  capital  of  the 
railway  undertaking  was  raised.  On  tne  12th  the 
,it zed  by  Google 
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trustee's  solicitor  denied  that  any  such  arrange- 
ment bad  been  made,  and  on  the  21st  the  writ  in 
this  action  was  issaed. 

Finlay,  Q.C.,  0.  E.  Lyon,  and  Layman  for  the 
plaintiffs. — The  plaintiffs  are  entitled  to  reoorer 
these  costs  from  the  company,  who  are  the  de- 
fendants in  this  action.  It  is  true  that  the  first 
transactions  of  the  plaintiffs  were  with  the  pro- 
moters, and  not  with  the  company,  but  the  com- 
pany either  took  over  the  liability  of  the  promo- 
ters for  the  costs  incurred  before  the  incorporation, 
or  they  are,  at  all  events,  liable  for  such  costs 
under  the  204th  section  of  the  Ax;t.  So  that  in 
either  case  the  company  are  liable  to  the  plaintiffs 
for  ihete  coste.  Bv  the  terms  of  the  arrange- 
ment made,  in  the  first  instance,  with  the  promo- 
ters, and  afterwards  with  the  company,  the 
plaintiffs  were  to  receive  their  costs  for  their 
professional  services  if  the  capital  were  raised. 
This  condition  has  been  performed,  and  the 
capital,  or  at  any  rate  a  suostantial  part  of  the 
capital,  has  been  raised,  for  the  "canal"  capital 
has  been  wholly  raised.  It  is  not  necessarv  for 
the  plaintiffs  to  wait  until  the  whole  capital  has 
been  raised,  and  the  "  canal "  capital  is  "  capital " 
of  the  company  within  the  meaning  of  the 
arrangement.  The  company  could  go  on  for 
many  years  as  an  existing  company  without 
raising  the  "  railway "  capi&l.  With  regard  to 
the  question  of  the  Statute  of  Limitations,  if  the 
six  years'  limitation  is  applicable  to  the  case,  then 
thore  is  a  sufficient  acicnowledgment  in  writing 
within  the  six  vean  to  take  the  case  out  of  the 
statute.  The  time  runs  from  the  time  the  solici- 
tors are  entitled  to  payment,  and  not  from  the 
delivery  of  a  bill  of  costs,  and  the  letter  of  the 
13th  June  1885  is  an  acknowledgment  of  the 
debt.  That  letter  admits  liability,  and  is  an  im- 
plied promise  to  pay  when  the  taxation  is  com- 
pleted, and  that  will  take  the  case  out  of  the 
'  statute : 

Qutncey  v.  Bharpe,  34  L.  T.  Bep.  495  ;  1  Ex.  Div. 
72. 
So  a  request  to  be  furnished  with  an  account, 
accompanied  by  a  statement  that  a  cheque  would 
"be  sent  for  the  amount  due,  has  been  held  to  be  a 
.sufficient  acknowledgment  of  the  debt: 

Skeet  V.  Lindtay,  36  L.  T.  Bep.  98  ;  2  Ex.  Div.  314. 

In  such  cases  it  is  not  necessary  to  have  an 
acknowledgment  that  a  debt  is  actually  due,  but 
it  is  sufficient  that  there  should  be  an  acknowledg- 
ment that  an  account  is  pending,  and  a  promise 
to  pay  the  balance  if  it  be  found  against  the 
accounting  party: 

Prance  v.  Bympion,  Kay,  678. 

In  the  present  case  there  is,  in  the  letter  of  13th 
June  1885,  an  implied  promise  to  pay  the  amount 
of  the  bills  when  taxed,  and  as  the  bills  have 
been  taxed,  and  this  condition  performed,  this  is 
sufficient  to  bring  the  case  within  the  third  of  the 
three  things  laid  down  by  Hellish,  L.J.,  in  Be 
Biver  Steamer  Company;  MitehelTs  Claim  (25 
L.  T.  Rep.,  at  p.  321 ;  L.  Bep.  6  Oh.,  at  p.  328), 
a«  necessary  to  take  the  case  out  of  the  statute, 
namely,  a  conditional  promise  to  pay  the  debt 
and  evidence  that  the  condition  has  been  per- 
formed. The  same  principle  is  laid  down  in  the 
oases  of  Cunoen  v.  Milbum  (62  L.  T.  Rep.  278 ; 
42  Ch.  Div.  424) ;  Firth  v.  SlingOy  (58  L.  T.  Rep. 
481);    Be   Gedye  (20  L.  J.  4i0,  Ch.).    But  the 


plaintiffs  have  another  answer  to  the  defence  of 
the  Statute  of  Limitations.  We  say  that  the 
claim  in  the  present  action  can  be  recovered  from 
the  companv  under  sect.  204  of  the  Act  of  1U82, 
and  that  the  period  of  limitation  is  therefore 
twenty  years,  as  for  a  debt  due  under  a  statute, 
which  period  has  not  yet  run  out.  It  is  only  for 
professional  charges  we  are  now  seeking  to  re- 
cover, and  as  re^rds  these  the  plaintiffs  had  no 
other  paymasters  than  the  company,  and  the 
plaintiffs  are  entitled  to  sue  the  company  for 
these  charges  under  sect.  204 : 

fie  Skagntu  and  81.  Leonards  Tramway  Company, 
60  L.  T.  Bep.  406  ;  41  Ch.  Div.  215. 

They  also  referred  to  two  unreported  decisionB  in  I 
the  Court  of  Appeal  against  the  same  defendaata.  j 
namely,  the  cases  of  Allan  v.  Begeni^»  Canal  md 
Docks  BaUway  Company,  decidied  on  the  16th 
Nov.  1885,  and  The  Vestry  of  St.  Luke's  agshut 
the  same  defendants,  decided  on  the  22na  Feb. 
1886. 

Sir  Henry  James,  Q.C.,  Lawson  WaUon,  QX).. 
and  F.    W.  HoUams  for   the  defendants.— The 
plaintiffs  had  no  contract  at  all  with  the  com- 
pany.   Whatever  the  contract  of  the  plaintiils 
was,  it  was  a  contract  with  the  promoters,  and  tlie 
promoters  were  the  persons  to  whom  all  the  pro- 
fessional men  engaged  in  the  business  were  to 
look  to  for  payment  for   their   services.     Th« 
plaintiffs  were  employed  by  the  promoters,  and 
the  only  contract  they  had  was  with  the  promo- 
ters, and  if  it  had  been  necessary  for  any  persons 
to  sue  the  plaintiffs  for  any  breach  of  duty  in 
respect  of  tne  business,  the  promoters,  and  not 
the  company,  would  have  been  the  proper  persona 
to  bring  sucn  action.    Our  first  defence,  therefore, 
is  that,  whatever  rights  the  plaintiffs  may  hare 
against  the  promoters,  thev  nave  none  against 
the  company  in  respect  of  tuese  costs.    Our  next 
defence  is  that,  even  assuming  that  the  liability 
of  the  promoters  has  been  transferred  to  the 
company,  and  that  the  company  are  ultimately 
liable,  the  event  upon  which  the  liability  was  to 
arise  has  not  yet  happened.    The  rights  of  the 
plaintiffs  are  determined  by  the  resolution  of  the 
promoters  of  the  16th  Nov.  1880.  and  by  that 
resolution  the  plaintifFs  were  to  unite  with  the 
promoters  by  giving  their  services  gratis  "  in  the 
event  of  the  application  to  Parliament  fuling,  or 
the  capital  not  oeing  raised,"  and  they  were  onlj 
to    receive   out-of-pocket   expenses,  which  the; 
have  dul^  received,  and  as  to  which  there  is  now 
no  question.    The  plaintiffs  accepted  these  terms 
upon  the  condition  that  in  the  event  of  an  Act  of 
Parliament  being  obtained,  and  the  capital  raised, 
they  should  be  paid  the  customarv  professional 
charges  for  work  done.    The  plaintiffs  then  were 
to  be  paid  their  professional  charges  only  in  the 
event  of  the  capital  being  raised.    The  capital 
has  never  been  raised  within  the  meaning  of  the 
contract.    It  is  true  the  "  canal "  capital  has  been 
raised,  but  the  capital,  that  is,  the  "railway" 
capital,  has  not  been  raised.    It  is  necessary  that 
there  should  be  a  substantial  issue  of  capital 
before  the  plaintiffs'  rights  accrue.    The  object  of 
the  scheme  was  a  railway  and  not  a  caotd,  and 
the  canal  was  merely  a  means  to  an  end.    Than- 
fore  it  is  not  sufficient  that  the  "  canal "  capital 
has   been  raised  for  the  purchase  of  the  cwial; 
there  must  be  a  i-aising  of  the  capital  for  th« 
making  of  the  railway,  but  the  "  railway"  capital 
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faas  not  been  raised,  and  the  contract  of  the 
BolkitorB  was  not  with  reference  to  the  making  of 
a  canal,  bat  was  with  reference  to  the  making  of 
the  railway.  The  event,  therefore,  has  not  yet 
happened  which  entitles  the  plaintiffs  to  payment 
of  tleir  professional  charees.  Oar  next  defence 
is  the  Statute  of  Limitations.  We  say  that  the 
pbuntifls'  right  to  these  costs,  if  any,  arose  more 
than  sir  years  before  action  brought,  and  that 
therefore  the  statute  would  apply  uuees  there  has 
heea  something  within  the  six  years  to  take  the 
case  oat  of  the  statute.  It  is  said  there  is  an 
acknowledgment  importing  a  promise  to  pay,  i  nd 
reliance  has  been  placed  on  the  letter  of  the  ISth 
Jane  1885,  but  the  meaning  of  that  letter  is  not 
a  promise  to  pay  the  bills  when  taxed,  and  the 
company  do  not  say  so.  All  that  the  company 
mean  br  that  letter,  and  a  similar  letter  which 
was  rehed  on,  is  that  they  wanted  to  have  the 
bills  taxed  in  order  to  know  how  much  capital 
they  ought  to  raise,  and  to  ascertain  definitely 
the  amount  of  liability  which  might  ultimately 
bll  on  the  railway  capital  when  itiised.  These 
letters  do  not  contain  an  acknowledgment  of  an 
existing  debt,  much  less  an  acknowledgment  from 
which  a  promise  to  pay  would  be  immied.  That 
bong  10.  the  six  years'  limitation  applies,  and  the 
remedr  is  barred.  But  it  is  contended  that  the 
plaintiffs  can  maintiain  this  action  against  the 
compaoy  under  sect.  204  of  the  Act,  and  that 
therefore  the  period  of  limitation  is  twenty 
years.  The  plamtilfs  cannot  recover  under  that 
section;  only  promoters  can  recover  under  that 
section,  but  not  solicitors  employed  by  the  pro- 
moters for  reward : 

Wyatt  V.  The  M»tropolitan  Board  of  Woika,  11  C.  B. 

N.  8.  744; 
Be  Slugntu  and  Bt.  Leonards  TramKays  Company, 

{ubi  tup.) ; 
Re  Manckttter,  Middleton,  and  District  Tramwayi 

Company,  68  L.  T.  Bep.  820 ;  (1893)  2  Ch.  638. 

Moreover,  the  contract  is  one  contract,  and  the 
costs  cannot  be  divided,  and  part  claimed  from 
the  promoters  and  part  from  the  company  under 
sect.  204. 

Finlay,  Q.C.,  in  reply. — ^The  company  have 
adopted  the  contract  made  witli  the  promoters, 
and  although  they  now  contend  that  the  promoters 
only  are  liable,  in  all  their  correspondence  their 
only  contention  was  that  the  event  had  not 
liappened  which  entitled  the  plaintiffs  to  payment. 
The  terms  of  the  employment  excluded  the  pro- 
motera  from  liability,  except  for  out-of-pocket 
eipenses,  and  we  could  not  have  sued  the  pro- 
motera: 

Kelner  v.  Barter,  15  L.  T.  Eep.  213 ;  L.  Eep.  2  C.  P. 
174. 

Cur.  (idv.  vull. 

June  16. — ^The  following   judgment  was  read 

by 

I  Charles,  J . — [After  stating  the  facts  as  above 
Mt  oat  his  Lordship  proceeded :]  With  reference 
to  the  first  defence  raised  at  the  trial,  it  seems  to 
me  that  these  minutes  and  letters  amount  to 
^ch  more  than  a  mere  adoption  or  ratification 
"J  the  company  of  ike  terms  which  had  been 
*8ieed  upon  between  the  promoters  and  the 
P**>>>tiJb.  Batification  there  could  not  be.  because 
™e  company  was  not  in  existence  when  the  con- 
tract vaa  made,  and  *'  ratification  must  be  by  an 
existing  person,  on  whose  behalf   the  contiuct 


might  have  been  made  at  the  time : "  (see  per 
Wuls,  J.,  and  Bylea,  J.,  in  Kelner  v.  Baxter,  L. 
Bep.  2  C.  P.  174,  185;  15  L.  T.  Bep.  213,  214.) 
But  the  letterd  and  minutes  constitute,  in  my 
opinion,  a  new  contract  made  with  the  defendants 
upon  the  same  terms  as  the  former  contract,  the 
plaintiffs  on  the  one  hand  relinquishing    their 
claims  on  the  promoters  for  tJieir  professional 
charges,  if  they  ever  had  one,  and  accepting  in 
lieu  thereof   the  liability  of  the  company ;    the 
company  on  the    other    hand  agreeing    to    the 
arrangement.    That  this  was  the  true  position  of 
the  parties  is,  I  think,  beyond  question,  and  the 
subsequent  conduct  of  the  plaintiffs  and  of  the 
company  confirms  me  in  my  opinion.    The  whole 
dispute,  thenceforth,  is  confined  entirely  to  the 
consideration  of  what  was  the  proper  time  for 
payment.  Were  the  plaintiffs  to  be  paid  when  the 
canal  capital  was  raised,  or  were  i^ey  to  wait  until 
the  railway  capital  was  raised?    It  is  suggested 
that  the  new  contract  was  an  improvident  one — 
indeed,  that  it  was  beyond  the  powers  of  the  com- 
pany to  make  it.    But  I  do  not  see  any  force  in 
this  argument.    Suppose  the  promoters  still  re- 
mained liable  to  the  plaintiffs  lor  charges  in  rela- 
tion to  the  passing  of  the  Act,  any  payments 
made  by  them  could  be  by  them  recovered  from 
the  company  under  sect.  204  of  the  Act,  so  that 
in  the  end  the  company  would  have  to  provide  for 
payment  of  these  charaes.    The  conti-act,  there- 
tore,  was  one  which  did  not  really  impose  any 
liability  on  the  shareholders  beyond  that  whicu 
they  must  in  any  case  have  been  called  upon  to 
bear.   I  will  assume,  therefore,  that  the  promoters 
in  the  first  instance  were  liable  to  pay  the  plain- 
tiffs their  charges  in  the  events  which  happened, 
and  that  the  company  bad  made  a  new  contract 
with  the  plaintiffs  to  the  same  effect.    With  re- 
gard to  the  position  taken  up  by  the  plaintiffs 
that  they  had  never  agreed  "  not  to  consider  the 
canal  capital  as  a  portion  of  the  general  under- 
taking," I  may  here  say  that  I  attach  no  impor- 
tance to  the  evidence  given  that  Mr.  Higginson, 
as  solicitor  for  the  company,  and  acting  on  their 
instructions,  took  up  a  different  position  from  this 
with  reference  to  claims  made  by  other  persons 
against  the  company.    His  conduct,  or  rather  the 
conduct  of  the  firm,  in  assei'ting,  as  solicitors  of 
the  company  and  on  the  company's  instructions, 
that  the  canal  capital  was  not  to  be  taken  into 
account  as  a  part  (^  the  capitcil  raised,  does  not 
seem  to  me  in  any  way  to  affect  the  rights  of  the 
firm.    Their  contention  has  throughout  differed 
from  the  contention  of  the  company  upon  this 
matter,  and  the  fact  that  they  represented  the 
company's  view,  when  dealing  in  their  capacity  of 
the  company's  solicitors  wiu  third  parties,  does 
not  preclude  them  from  asserting  their  own  view 
in  a  contest  between  the  company  and  themselves. 
Having  d^t  with  the    first    head   of    defence 
raised,  I  now  proceed  to  consider  the  other  points 
relied  upon.    First,    it    is    contended    that  the 
raising  of  the  railway  capital  is  a  condition  prece- 
dent to  paying  the  plaintiffs  their  professional 
charges.   Iu>w,  the  terms  of  the  contract  which  in 
my  opinion  have  become  binding   on  the  com- 
pany are  to  be  found  in  the  minute  of  the  16th  Nov. 
1880,  and  the  plaintiffs'  letter  of  30th  Dec.    They 
were  to  receive  the  customary  professional  charges 
"  in  the  event  of  an  Act  of  Parliament  being 
obtained   and  the   capital  raised."    Apart  from 
authority,  I   should   have  thought  .these  words 
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satisfied  by  the  raising  of  the  canal  capital, 
which  is  nndoubtedly  a  part  of  the  capital  autho- 
rised by  the  Act  of  1882.  I  do  not  think  the 
words  can  mean  the  whole  capital.  It  is,  in  my 
opinion,  enough  if  a  substantial  issue  of  capital 
has  taken  place.  The  point,  however,  is,  I  think, 
really  settled  by  the  two  cases  in  the  Court  of 
Appeal,  to  which  my  attention  has  been  called.  In 
the  first  case,  which  was  decided  on  the  16th  Not. 
1885,  the  plaintiff,  Mr.  Allan,  broneht  an  action 
against  the  company  and  their  solicitors  to  en- 
force an  undertaking  given  by  the  solicitors  to 
pay  him  the  costs  he  had  incurred  in  opposing 
the  Bill  of  1882.  The  words  used  were:  "We 
undertake  to  pay  the  costs  of  the  petitioner,  Mr. 
Allan,  in  relation  to  his  petition,  out  of  the  first 
capital  raised."  Mr.  Allan  had  petitioned  gene- 
rally against  the  Bill,  but  the  matters  he  really 
objected  to  were  in  connection  with  the  proposed 
nulway  works,  and  the  defendants  contended 
that,  under  these  circumstances,  the  words  "  first 
capital "  did  not  include  the  separate  canal 
capital.  The  Gontt,  however,  decided  that,  al- 
though the  canal  undertaking  and  capital  were 
separate  from  the  railway  undertaking  and 
capital,  still  both  capitals  were  "  capitals  of  the 
companv,"  and  that  the  canal  capital  was 
"  capital  raised  "  which  could  be  applied  for  any 
pxirposes  not  inconsistent  with  the  Act,  and  was 
money  in  hand  out  of  which  Mr.  Allan  was  enti- 
tled to  be  paid.  They  accordingljr  gave  judgment 
against  the  solicitors  on  their  undertoking, 
holding  that  the  fund  out  of  which  they  had 
promised  to  pay  had  been  created.  Nothing 
turned  open  the  use  of  the  word  "first"  in  con- 
junction with  the  word  "  capital,"  and  the  deci- 
sion seems  decisive  of  the  point  now  again  raised 
by  the  (iompany.  The  second  case,  which  was 
decided  on  the  22nd  Feb.  1886,  was  one  in  which 
the  Vestry  of  St.  Luke's  were  plaintiffs,  and  it  is 
to  the  same  effect.  There  the  company  had 
undertaken  to  buy  some  lands  from  the  plain- 
tiffs "  in  the  event  of  the  capital  authorised  to  be 
issued  by  the  Bill  being  wholly  or  in  part 
issued,"  and  to  pay  interest  upon  the  purchase 
money  until  pavment.  The  action  was  brought 
to  recover  6000*.  interest  alleged  to  be  due,  and 
it  was  necessai^  to  put  an  interpretation  on  the 
words  "  capital  wholly  or  in  part  issued."  The 
same  attempt  was  made  by  the  company  as 
they  made  in  Allan's  case,  and  are  making  now ; 
an  attempt  to  show  that  the  canal  capital  was 
a  separate  and  distinct  capital,  and  that  the 
plaintiffs  could  not  recover  unless  the  railway 
capital  had  also  been  whoUy  or  in  part  raised. 
But  the  Master  of  the  Bolls,  in  giving  judgment 
against  the  company,  points  out  that  neither  the 
company,  nor  the  capital  authorised  to  be  issued, 
is  divided.  The  canal  capital,  it  is  true,  is  sepa- 
rated from  the  railway  capital,  but  both  remain 
parts  of  the  same  total  capital  of  8,100,0002.  The 
other  Lords  Justices  conctured  in  this  view.  It 
may  indeed  be  said  that  in  the  present  case  the 
words  "wholly  or  in  part"  are  wanting,  and 
Lindley,  LJ'.,  no  doubt  does  rely  in  his  judg- 
ment on  the  use  of  the  words  "in  part."  But 
the  principle  of  the  decision  nevertheless  is,  in 
my  judgment,  entirely  applicable.  Ui)on  au- 
thority uien,  as  well  as  apart  from  it,  I  decide 
that  the  event  has  happened  which  entities  the 
plaintiffs  to  be  paid.  Now  it  is  alleged  that  the 
plaintiffB'  claim  is  barred  by  the  Statute  of  Limi- 


tations, and,  if  it  be  a  simple  contract  debt,  it 
is  so  barred,  unless  there  has  been  witJiin  ax 
years  an  acknowledgment  in  writing  in  such 
terms  as  to  justify  me  in  holding   that  a  nev 

Sromise  to  pay  was  made.  "  There  must,"  said 
[ellish,  L.J.,  in  Be  Mitchell's  Claim  (25  L.  T. 
Bep.  at  p.  321 ;  L.  Bep.  6  Ch.  at  p.  828).  "  be  one 
of  three  things  to  take  the  case  out  of  the  statate. 
Either  there  must  be  an  acknowledgment  of  tba 
debt  from  which  a  promise  to  pay  is  to  be  im- 
plied ;  or,  secondly,  there  must  be  an  unconditional 
promise  to  pay  the  debt ;  or,  thirdly,  there  muai 
be  a  conditional  piximise  to  pay  the  deb^  and 
evidence  that  the  condition  has  been  performed." 
Mr.  Finlay,  for  the  plaintiffs,  insisted  that  the 
letters  of  the  4th  Jan.  1884  and  the  13th  June 
1885,  from  the  secretary  of  the  company  to  the 
plaintiffs,  were  sufScient  acknowledgments.  In 
the  former  letter,  while  sending  a  cheque  oa 
account  in  reroonse  to  the  plaintiffs'  request 
"  withont  prejndioe,"  he  says:  "  My  dinactois  wish 
it  to  be  distinctly  understood  by  yon  that  no 
application  for  any  further  payment  can  be  enter- 
tained until  your  outstanding  bills  of  costs  have 
been  delivered  to  the  company  for  their  examina- 
tion and  consideration."  This  condition  was 
afterwards  performed,  and  thus,  it  was  said  I 
think  rightly,  the  case  was  brought  within  the 
third  rule  bud  down  by  Mellish,  L.J.  Again,  on 
the  13th  June  1885,  in  answer  to  another  request 
for  a  payment  on  account,  the  secretary  writes : 
"  I  am  instructed  to  say  that  the  board  cannot 
entertain  your  application  for  a  further  payment 
on  account  until  the  taxation  of  your  several  bills 
of  costs  has  been  completed."  I  think,  from  the 
language  of  this  letter,  written  when  the  bills 
were  in  course  of  taxation,  I  ought  to  infer  a 
promise  to  pay  the  bills  of  costs  when  taxed.  It 
was  urg^  that  at  that  time  there  was  a  divergence 
of  view  as  to  whether  the  capital  had  been  raised 
in  such  a  sense  as  to  entitle  the  plaintiffs  to  be 
paid,  and  the  chairman  of  the  company  stated 
that  the  reference  of  the  bills  to  taxation  ■wta 
merely  to  ascertain  what  liability  might  some  day 
fall  on  the  railway  capital.  But  even  granting 
that  this  was  the  motive  for  taxation,  and  further 
assuming,  as  no  doubt  the  fact  was,  that  a  dispute 
was  existing  as  to  the  time  for  payment  of  the 
debt,  the  letter  still  appears  to  me  sufficiently  to 
acknowledge  its  existence  to  take  the  case  out  of 
the  operation  of  the  statute.  There  is  another 
mode  in  which  the  plaintiffs  sought  to  meet  this 
defence.  They  contended  that  the  debt  they 
were  suing  for  was  due  to  them  under  sect  20il' 
of  the  statute,  and  that  the  period  of  limitatioii 
was  twenty  years.  And  if  they  really  are  entitled 
to  sue  by  virtue  of  that  section,  they  would,  I 
think,  be  clearly  right.  Their  claim,  then,  would 
be  for  "  debt  on  statute."  But  it  has  been  held 
that  such  a  section  applies  only  to  the  promoten 
of  the  Act,  and  not  to  solicitors  employed  for 
reward  by  them:  {Wyatt  v.  The  Meiropolii(» 
Board  of  Works,  11  C.  B.  N.  S.  744.)  This  was 
admitted  by  the  plaintiffs,  but  they  said  that  they 
were  not  employed  for  reward  by  the  promotara, 
and  that  for  their  prof essional  charges  ther  had 
no  paymaster  other  than  the  company.  If  vus  be 
the  true  view  of  the  contract  with  the  promoten, 
they  could,  I  think,  maintain  an  action  on  sect 
204:  (see  Be  Skegness  and  St.  Leonards  3Vamuqi> 
C<Hnpany,  60  L.  T.  Bep.  406;  41  Ch.  Div.  215, 
and  especially  the  obsco'vations  of  Bowen,  L.J< 
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«tp.  241,  41  Ch-Dir.)  In  irhicberer  way,  there- 
fore, the  matter  is  regarded,  the  defence  of  the 
Statute  of  Limitations  fails.  If  the  promoters 
vers  responsible  for  these  charges  in  case  the  Act 

red,  then  the  statute  would  apply;  but  it  is  met 
&6  acknowledgments  in  writing  to  which  I 
liaTe  referred.  If,  on  the  other  hsLCid,  they  were 
only  responsible  for  costs  out  of  pocket,  then 
nlumce  can  be  placed  on  sect.  204,  and  the  period 
d  limitation  has  not  yet  run  out.  For  the  reasons 
^Ten  I  think  all  the  defences  raised  fail,  and  I 
giTB  my  judgment  accordingly  for  the  plaintiffs 
with  oostL  The  amount  must  be  ascertained  by 
taxation,  and,  when  ascertained,  I  order  by  con- 
sent that  it  be  paid  to  the  joint  account  of  the 
plaintifb  and  defendants. 

Judgment  for  the  plaintiffe. 
Solicitor  for  the  plaintiffs,  E.- Buehworth  KetHe. 
Solicitors  for  the  defendants,  HoUavia,   Sons, 
Cotcard,  and  Haivksley. 


Thursday,  July  19. 

(Before  Mathbw  and  Day,  J  J.) 

De  Pbxrecate  v.  Nicholson,  (o) 

Tmetiee — Equitable  execution  —  Appoiniitxent  of 
receiver  at  instance  of  judgment  creditor — Per- 
sonal estate  of  debtor— -Jurisdiction  of  court  to 
order  sale  of  saine. 

TThen  at  the  instance  of  a  judgment  creditor  a 


receiver  has  been  appointed  by  tcay  of  equUahle 
execution  of  the  goods  and  chattels  of  the  debtor, 
the  Court  nas  no  jurisdiction  to  order  a  sale  of 


neh  goods  and  chattels  to  satisfy  the  debt 
The  decision  of  Stirling,  J.,  in  Flagg  v.  Prentice 
(nbi  inl)  foUowed. 

AppBAL  by  the  plaintiff  from  an  order  made  by 
Brnoe,  J.,  at  chambers,  refusing  to  order  a  sale  of 
certain  furniture  on  the  application  of  the  plain- 
tiff, a  judgment  creditor,  who  had  been  appointed 
leceiTer  by  way  of  equitable  execution. 

The  plaintiff  had  recovered  a  judgment  against 
the  defendant  for  a  sum  of  about  242.  and  costs  in 
Repect  of  rent.  The  defendant  had  gone  to 
America  after  this  judgment  was  obtained,  leaving 
'within  the  jurisdiction  some  fomiture  which  she 
liad  warehoused. 

Tbe  plaintiff,  having  obtained  his  judgment, 
applied  ex  parte  at  chambers  for,  and  obtained 
from  Grantham,  J.,  an  order  appointing  him  re- 
ceiTer  of  the  furniture,  with  liberty  to  apply. 
The  order  appointing  the  pUuntiff  receiver  was 
(erred  upon  the  warehouseman,  who  had  a  lien 
open  the  furniture  for  his  warehouse  charges. 

The  plaintiff  afterwards  took  out  a  summons 
Mr  leave  to  sell  the  furniture,  but  Bruce,  J. 
•"•de  no  order  upon  this  summons,  on  the  ground 
™t  a  receiver  ought  not  to  have  been  appointed, 
"MR  bein^  no  impediment  to  legal  execution. 
^  plaintiff  appealed. 

^fc,  Q.O.  (E.  J.  Davis  with  him)  for  the 
piaintiS. — We  discovered  that  this  furniture  was 
**'*l>oiised  in  the  defendant's  name,  and,  as  the 
•"rehomeman  had  a  lien  upon  it  for  his  charges, 
ow  onlj  course  was  to  go  and  ask  for  a  receiver, 
*J4  an  order  for  a  receiver  was  made.  We  were 
"Ml  obliged  to  go  before  the  judge  at  chambers 
•™  *8kfora  side  of  the  furniture,  but  Brace,  J. 

(*)  B>(0ttad  bj  W.  V.  Oaa,  Biq.,  BurlatcrHtt-Law, 


I  took  the  view  that  a  receiver  ought  not  to  have 
been  appointed  at  aU,  but  that  the  sheriff  ought 
to  have  gone  in.  We  submit  this  view  was  wrong, 
and  that  the  order  appointing  a  receiver  was 
rightly  made.     [He  was  stopped.] 

H.  A.  Forman  for  the    defendant. — The  first 
order  for  the  appointment  of    the    plaintiff  as 
receiver  was  wrong  and  was  impropeny  made,  as 
there  was  no  real  obstacle  to  the  sheriff  going  in 
and  seizing.    Under    the    statutes  there    is  no 
power  given  to  order  a  sale  of  goods  and  chattels, 
even  though  a  receiver  has  oeen  appointed  by 
way  of  equitable  execution.    By  the  practice  pre- 
vailing in  the  Court  of  Chancery  there  was  power 
to  appoint  a  receiver,  but  befora  the  1  &  2  Vict, 
c.  110,  there  was  no  power  in  the  court  to  order  a 
sale,  whether  of  lands  or  goods,  when  a  receiver 
had  been  appointed,    But  by  sect.  13  of  1  &  2 
Vict  o.  110,   a  judgment  when  entered  up  was 
made  to  operate  as  a  charge  upon  the  debtor's 
lands,  and  by  that  Act,  combined  with  sects.  1 
and  4  of  the  27  &  28  Vict.  c.  112,  a  judgment 
creditor  to  whom  land  was  actually  delivered  in 
execution — as  by  the  appointment  of  a  receiver — 
was  entitled  to  obtain  from  the  Court  of  Chanceiy 
a  summary  order  for  the  sale  of  such  lands,  and 
the  court  was  given  power   to  order  such  sale. 
These  statutes  had  reference  solely  to  laaids,  and 
did  not  give  any  power  to  declare  a  charge  or 
order  a  s^e  of  goods  and  chattels,  and  there  is 
no  corresponding  enactment    applicable   to  the 
debtor's  ^terests  in  personal  esfaita    Moreover, 
the  decision  of  Stirling,  J.,  in  the  recent  case  of 
Flegg  v.  Prentice  (67  L.  T.  Rep.  107 ;  (1892)  2  Oh. 
428)  is  precisely  conclusive  oi  the  present  point, 
as  showing  that  the  court  has  no  jurisdiction  to 
order  a  side  of  goods  and  chattels  in  such  a  case 
as  this.    The  head-note  in  that  cane  is,  that  "  the 
court  has  no  jurisdiction  to  make  a  declaration  of 
charge  upon  a  judgment  debtor's  reversionary 
personalty  in  favour  of  a  judgment  creditor  who 
has  got  himself  appointed  receiver  of  the  pro- 
perty."   As  there  was  no  power  and  no  remedy 
before  the  1  &  2  Vict.   c.  110,    with    regard    to 
lands,  so  there  is  no  power  and  no  remedy  now 
with  regard  to  goods  and  chattels.    Even  with 
regard  to  the  power  to  appoint  a  receiver  by  way 
of  equitable  execution,  the  court  has  no  more 

Eower  now  under  the  Judicature  Act  than  it  had 
efore  that  Act,  and  this  is  shown  by  the  two 
recent  cases  in  the  Court  of  Appeal,  the  cases  of 
Holmes  v.MiMage  (68  L.T.  Eep.  205;  (1893)  1  Q.B. 
551) ;  and  Harris  \.Beauchamp  Brothers  (70  L.  T. 
Rep.  636;  (1894)  1  Q.B.  801).  H  the  judgment 
creditor  applies  for  the  appointment  of  a  receiver, 
then  he  has  chosen  his  remedy,  and  he  has  no 
power  to  apply  further  for  a  sale.  Here  he  was 
not  even  entitled  to  apply  for  a  receiver : 

The  Xanclieeter  and  Liverpool  District    BatJcing 
'  Company  Limited  v.  Parkitieon,  22  Q.  B.  Div. 
173. 
Under    the    circumstances    this    appeal    cannot 
succee4,  as  there  is  no  power  in  the  court  to  make 
an  order  for  sale. 
B.  G.  Glenn  for  the  warehouseman. 
Pyhe,  Q.C.  in    reply. — The  reason  why  the 
sheriff  did  not  go  in  and  seize  was  because  the 
cases  show  that  the  sheriff  cannot  go  in  and  smze 
when  there  is  a  lien  on  the  goods.    Assuming, 
then,  that  the  sheriff  cannot  go  in,  is  the  only 
remedy  of  the  judgment  creditor  to  get  a  receaver<- 
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ship  order  vithout  an  order  for  sale  ?  If  there  be 
no  power  of  sale,  the  receivership  order  would  in 
most  cases  be  useless.  [Dat,  «f. — It  seems  that 
under  the  decision  of  Stirling,  J.,  in  Flegg  y. 
Prentice  (?tW  «up.),  yon  cannot  sell  personal  pro- 
perty under  an  order  for  a  receiver.  ]  I  rely  on 
some  dicta  of  Lord  Esher,  U.R.  in  Levasseur  v. 
Mcu<m  and  Barry  (64  L.  T.  Bep.  761 )  (1891)  2 
Q.  B.  73),  as  showing  thai  there  may  be  a  sale. 

The  CoTTET  (Mathew  and  Day,  JJ.)  held,  on 
the  authority  of  Flegg  v.  Prentice  (ubi  eup.),  that 
there  was  no  jurisdiction  to  order  a  sale  of  goods 
and  chattels,  notwithstanding  that  a  receiver  had 
been  appointed  by  way  of  equitable  execation, 
and  they  dismissed  the  appeal. 

Appeal  diemiteed. 

Solicitors  for  the  plaintiff,  Eation  and  Cargill. 
Solicitors  for  the  defendant,  Collyer  and  CoUyer. 
Solicitor  for  the  warehouseman,  G.  Tilling. 


Aug.  8,  9,  ait<2  10. 
(Before  Kawkihb  and  Lawkance,  JJ.) 
Gttilfobd  v.  Lambetr.  (a) 
Practice — County   Court — Action  of  contract  in 
High   Court  —  Counter'daim  for  unliquidated 
damaget  —  Juritdiction    to   remit    action    and 
counter-claim  to  County  Court — County  Courts 
Act  1888  (51  i  52  Viet.  e.  43),  «.  65. 
Where,  in  an  action  of  contract  which  may  be  re- 
mitted to  a  County  Court  under  eeet.  65  of  the 
County  Courta  Act  1888,  a  counter-claim  for 
unliquidated  damages  it  put  in,  the  court  hoe  no 
power  under  the  section  to  remit  to  the  County 
Court  the  action,  including  such  counter-claim, 
where  the  counter-claim  it  within  the  jurisdiction 
of  the  County  Court. 
Upon  an  appeal  to  the  court  from  an  order  of  a 
judge  at    chambers  affirming  an    order    of   a 
matter  remitting  an  action  to  the  County  Court, 
an  objection  was  taken  that,  after  the  master 
had  made  the   order,  but  before  the  judge  had 
affirmed  the  order,  a  counter-claim  for  unliqui- 
dated damages  had  been  put  in,  and  that  there- 
fore there  was  no  jurisdiction  to  remit  the  action 
by  reason  of  tttch  counter-claim,  although  such 
counter-claim    had    not  been  put  in  when  the 
matter's  order  was  made,  and  the  objection  was 
not  called  to  the  attention  of  the  judge. 
Held,  that  it  was  suffi/iient   that  the  master  had 
juritdiction  to  make  the  order,  and  that  it  was 
now   too  late   to   take  the  objection,  at  it  had 
not  been  taken  before  either  the  master  or  the 
judae;  but  that,  even  if  the  counter-claim  for 
unRquidated    damaget    had    been    before    the 
matter,  he  would  have  had  juritdiction  to  remit 
the  action  vnth  such  counter-claim,  the  latter 
being    unthin   the  jurisdiction  of    the  County 
Court. 
Mackay  v.  Bannister  (ufrt  inf.)  distinguished. 
Appeal  by  the  defendant  from  an  order  made  by 
Mathew,  J.,  at  chambers,  affirming  an  order  of  a 
master,    who    had    ordered    the    action    to    be 
remitted  for  trial  to  the  County  Court  of  North- 
ainpton. 

The  action  was  brought  in  the  High  Court  to 
recover  the  sum  of  322.,  being  the  price  of  a  horse 
sold  by  the  plaintiff  to  the  defendant.  A  summons 
(o)  Beportad  byW.Vl.  Oeb,  Eiq.,  BarriMer-u-Lftw! 


was  taken  out  by  the  plaintiff  for  judgment 
under  Order  XTV .,  but  the  defendant  got  leave  to 
defend,  and  the  plaintiff  then  applied  for  an  order 
to  have  the  action  remitted  for  trial  to  a  County 
Court. 

On  the  29th  June  1894  an  order  was  made  by 
the  master  to  remit  the  action  to  the  Coun^ 
Court.  On  the  2nd  July  notice  of  appeal 
to  the  judge  was  given  by  the  defendant. 
On  the  3rd  July  the  defendant  put  in  a 
defence  and  counter-claim.  The  defence  aUeged 
that  the  horse  was  sold  with  a  warranty  that  it 
was  quiet,  and  that  there  was  a  breach  of  that 
warranty,  and  the  connter-claim  set  up  that  the 
horse  kicked  the  defendant's  van  and  harness  and 
caused  damage  thereto,  and  gave  considerable 
annOTsnce.  Particulars  of  damage  were  given  by 
the  ^fendant  at  22Z.  lis.,  and  he  counter-claimea 
for  351. 

On  the  4th  July  the  appeal  was  heard  by  the 
judge  at  chambers  and  dismissed. 

When  the  application  was  brought  before  the 
master  on  the  29th  June,  no  defence  or  counter- 
claim had  been  delivered,  and  although  the  defen- 
dant opposed  the  application  he  raised  no  objection 
as  to  tibe  want  of  jurisdiction  to  make  the  order. 
When  the  appeal  was  before  the  judge,  although 
a  counter-claim  had  then  been  delivered,  the  atten- 
tion of  the  judge  was  not  called  to  the  &ict  that 
there  was  a  counter-claim,  and  no  objection  was 
taken  to  the  jurisdiction. 

The  defendant  now  appealed,  on  the  gro'ind 
that,  by  reason  of  there  bemg  a  counter-claim  for 
unliquidated  damages,  there  was  no  jurisdiction 
to  remit  the  action. 

Sect.  65  of  the  County  Goorts  Act  1888  (51  i 
52  Vict  c.  43)  provides: 

Where  in  any  action  of  contract  brong-ht  in  tbe  Bi^ 
Court  the  claim  indoned  on  the  writ  does  not  exceed 
one  hundred  ponnda,  or  when  snch  claim,  though  it 
originally  exceeded  one  hnndred  pounds,  is  reduced  b^ 
payment,  an  admitted  set-off,  or  otherwise,  to  a  smn 
not  exceeding  one  hundred  pounds,  it  shall  be  lawful 
for  either  party  to  the  action  at  any  time,  if  tin 
whole  or  part  of  the  demand  of  the  plaintiff  be  oca- 
tested,  to  apply  to  a  judge  of  tbe  High  Court  at 
chnmbers,  to  order  such  action  to  be  tried  in  any 
court  in  which  the  action  mi^t  have  been  commenced, 
or  in  any  court  convenient  thereto ;  and  on  tbe  hearing 
of  the  application  the  judge  shall,  unless  there  is  good 
cause  to  the  contrary,  order  such  action  to  be  tried 
accordingly  .  .  .  and  the  action  and  all  proceedings 
therein  shall  be  tried  and  taken  in  such  court  as  if  tbe 
action  had  been  originally  commenced  therein. 

Sume  Williamt  for  the  defendant. — The  ques- 
tion is  whether  or  not  the  judge  had  jurisdiction 
to  make  the  order.  I  submit  he  had  no  jm-iadiction 
to  make  the  order,  on  the  ground  that  in  his  i 
defence  the  defendant  had  put  in  a  counter-claim 
for  unliquidated  damages.  There  is  a  case 
exactly  in  point  showing  that  where  there  is  a 
counter-claim  for  unliquidated  damages  there  is 
no  jurisdiction  to  send  the  action  down  to  the 
County  Court.  This  was  the  case  of  Maekay  v. 
BannUier,{b3  L.  T.  Rep.  567 ;  16  Q.  B.  Div.  174), 
decided  in*  the  ^ear  1885,  on  the  26th  secidon  of  the 
Act  19  Si  20  Yict.  c.  108,  a  section  which  is  almost 
identical  in  terms  with  sect.  65  of  the  Coxsatj 
Courts  Act  1888,  under  which  the  present  action 
was  remitted.  The  facts  there  are  almost  identical 
with  the  pi-esent  case,  and  the  judgment  of 
Pollock,  B.  is  strongly  in  mj  favour,  as  shovins 
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tbat  a  counter-claim  for  unliquidated  damages 
cazmot  be  remitted  to  the  Countj  Court.  So,  in 
the  recent  case  of  Bcuaett  t.  Tong  (71  L.  T.  Rep. 
16  :  (1894)  2  Q.  B.  332),  it  was  held,  upon  the  con- 
stmction  of  tiae  65th  section  of  the  Act  of  1888, 
that  there  is  no  power  to  remit  an  action  for  un- 
liquidated damages  to  a  County  Court,  even  though 
the  writ  be  indorsed  with  a  specified  siui.  That 
cue  referred  to  the  claim  in  the  action  ;  whereas 
tiiig  refers  to  the  counter-^laim,  and  if  there  be 
no  power  to  refer  a  claim  for  unliquidated  damages, 
miKh  less  is  there  a  power  to  refer  a  counter- 
claim for  unliqmdated  damages.  On  looking 
canfnlly  at  sect.  26  of  the  Act  of  1856,  on  which 
Madcay  v.  Bannister  {ubi  tup.)  was  decided,  and 
sect  65  of  the  present  Act,  I  can  find  no  distinc- 
tion whatever  so  far  as  the  present  qnestion  is 
concerned.  In  the  later  Act  the  jurisdiction  is 
merelr  enlarged  to  1002.  The  present  case,  there- 
fore, 18  practically  on  the  same  section  as  that  on 
wUch  Mackay-r.  Bannister  was  decided,  and  ought 
therefore  to  follow  the  same  rule. 

Jlfor<on  Smith  for  the  pliuntiff. — ^This  point  as 

to  the  jurisdiction  was  not  taken  before  either  the 

master  or  judge,  and  cannot  be  taken  now.    It 

conldnot  have  been  taken  before  the  master,  as 

so  counter-claim  h&d  then  been  put  in.    Maekay 

y. Bannister {Tibi  sup.)doe8  not  apply  here,  for  this 

reason :  There  the  action  could  only  be  sent  down 

after  issue  joined,  and  what  was  sent  down  for 

trial  under  sect.  26  of  the  Act  of  1856  was  the  issue 

only ;  whereas  under  the  Act  of  1867  and  sect.  65 

of  the  Act  of  1888,   what  is  sent  down  is  the 

action,  that  is,  the  action  as  shown  indorsed  on 

the  writ.    The  master  had  juriediction,  and  yon 

cannot  deprive  him  of  jurisdiction  by  anything 

which  took   place  afterwards.     [Hawkins,  J. — 

Simpoae  this  counter-claim  had  been  delivered 

before  the  application  came  before  the  master, 

would  he  have  had  jurisdiction  to  send  the  action 

down  ?]    Yes,  for  all  the  master  has  to  regard  is 

the  writ.    The  action,  from  the  time  the  master 

made  the  order,  became  a  County  Court  action, 

and  that  is  the  distinction  between  the  two  Acts, 

the  19  4  20  Vict.  c.  108,  s.  26,    under  which  the 

iatces  only  are  sent  down,  and  sect.  65  of    the 

pnsent  Act.,  tmder  which  the  action  is  sent  down. 

It  is  true  that,  in  the  case  of  Reg.  v.  The  Judge  of 

the  City  of  London  Court  (64  L.  T.  Rep.  869  ; 

(1891)  2  Q.  B.  71)  it  was  held  that,  where  an 

action  had  been  discontinned,  a  counter-claim  in 

the  action  could  not  be  sent  down  under  sect.  65. 

That  case  does  not  apply  here,  as  there  the  action 

itself   had   been    discontinued,   and    thei-e   was 

nothing  left  to  try  but  the  counter-claim.     The 

distinction  between  sect.  26  of  the  19  &  20  Vict. 

e- 108,  and  sect.  65  of  the  Act  of  1888  is  this,  that 

when  sect.  26  of  the  former  Act  was  passed  there 

*a»  no  power  to  cotinter-claim,  whereas  when  sect. 

65  of  the  present  Act  was  passed  there  was  power 

to  counter-claim,    and  that  is  the  reason  why 

^tfaiS  v.  Bannister  {ubi  sup.)  was  bo  decided. 

The  ground  apon  which  the  decision  was  based 

IB  that  case  was,  that  no  oonnter-claims  were  in 

^nrtence  when  the  Act  of  1866  waa  passed,  and 

™t  therefore  it  could  not  be  contemplated  that 

connter-claims,  when   they  came  into  existence, 

shonld  he  remitted  under  that  section.    What- 

STer  the  plaintiff  puts  on  his  writ  is  the  deciding 

point  as  to  the  power  to  send  down  to  the  County 

fmital  T.  PedUy,  18  Q.  B.  Div.  635. 


What  the  master  has  to  regard  is  the  writ  only, 
and  the  indorsement  on  the  writ,  and  he  has  or 
has  not  jurisdiction  to  remit  the  action  according 
to  the  indorsement  on  the  writ.  If,  according  to 
the  indorsement  on  the  writ,  he  has  jurisdiction  to 
remit,  then  this  jurisdiction  cannot  be  taken 
away  by  anything  that  takes  place  afterwards, 
such  as  the  delivery  of  a  counter-claim.  When 
this  case  came  before  the  fnaster  there  was  the 
writ  only  and  no  counter-claim,  and  when  the 
case  came  before  the  jud^e  the  action  was  then 
really  a  County  Court  action ;  it  was  in  fact  a 
County  Court  action  on  the  3rd  July,  when  the 
counter-claim  was  delivered,  as  sect.  65  makes  the 
action  a  County  Court  action  from  the  time  the 
order  to  remit  is  made.  Sect.  65  in  this  respect 
follows  the  piuctice  under  the  Act  of  1867,  and 
not  sect.  26  of  the  Act  of  1856.  I  submit  the 
master  and  judge  were  both  right,  and  the  case  is 
a  proper  one  to  be  sent  down  to  the  County 
Court. 

Hume  Williams  in  reply. — [Hawkins,  J. — ^It 
is  obvious  the  master  was  right.1  That  is  so,  but 
I  submit  the  question  is  not  wnether  the  master 
was  right,  but  whether  the  judge  was  right,  and 
whether  his  jurisdiction  was  not  taken  away  by 
the  delivery  of  the  counter-claim  before  the  case 
came  before  the  jud^.  When  the  judge  made  the 
order  he  had  no  jurisdiction  to  niake  it,  because 
there  was  then  a  counter-claim  for  unliquidated 
damages,  and  whether  this  counter-claim  was  or 
was    not    brought   to   his    attention    makeSj^no 

^«««'*^-  Cur.  adv.  vuU. 

Aug.  10. — The  judgment  of  the  Oonrt  (Hawkins 
and  Lawranee,  JJ .)  was  delivered  by 

Hawkins,  J. — [His  Lordship  stated  the  facts 
and  proceeded :]  This  application  is  now  made  to 
us  under  somewhat  pecuuar  circumstances.  When 
the  order  was  made  by  the  master  no  pleading  at 
all  had  been  delivered  by  the  defendant;  no 
defence  or  coimter-claim  put  in ;  and  there  can  be 
no  doubt  that  when  the  master  made  the  order  he 
had  jurisdiction  to  make  it.  The  application  was 
opposed  before  the  master,  but  not  on  the  ground 
that  there  was  a  counter-claim,  and,  no  objection, 
of  that  kind  being  made,  the  master  made  the 
order.  When  the  case  went  before  Mathew,  J. 
on  the  4th  July,  his  attention  was  never  called  to 
any  such  objection,  and  the  result  was  that  he 
dismissed  the  appeal.  Now  here,  upon  this  appli- 
cation, we  are  told  that  we  ought  to  reverse  the 
master's  order  and  the  judge's  order,  on  the 
ground  that,  after  the  master's  order  was  made 
and  before  the  judge's  order  was  made,  a  defence 
had  been  delivered  containing  a  counter-claim  for 
damages,  as  a  result  of  the  breach  of  warranty. 
It  was  said  that,  upon  the  authority  of  Maekay  v. 
Bannister  {ubi  sup.),  there  was  no  power  to  send 
down  to  the  County  Court  a  case  pf  this  kind 
containing  a  counter-claim  for  damages,  and 
no  jurisdiction  in  the  County  Court  to  enter- 
tain such  an  action  with  such  pleadings.  I 
thought  during  the  argument,  and  I  still  think, 
that  we  have  no  right  to  entertain  an  appeal  upon 
an  objection  that  was  not  before  either  the  mMter 
or  the  judge.  I  am  very  much  of  the  opinion 
that  this  is  not  in  the  nature  of  a  rehearing ;  if  it 
be  a  rehearing,  I  should  have  thought  it  a  re- 
hearing only  of  the  matter  that  was  before  the 
master  and  the  judge ;    but  to  let  them  make 
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an  order  in  absolute  ignorance  that  any  ob- 
jection as  to  their  want  of  jnrisdiction  existed, 
and  then  take  tite  objection  before  us,  would 
seem  to  me  to  be  irregular,  as  I  think  we 
^nght  not  to  treat  this  as  a  new  or  fresh 
application.  Before  Mathew,  J.  the  point  was 
never  raised,  but  the  point  now  raited  before 
nsia  altogether  different  from  the  objection  before 
the  master  and  the  judge.  The  master,  therefore, 
having  on  the  29th  June  made  his  order  at  a  time 
when  as  a  matter  of  fact  no  counter-claim  existed, 
inade  an  order  which  he  was  entitled  to  make. 
On  the  29th  June,  therefore,  there  was  a  good 
order  made ;  against  that  good  order  there  was  an 
appeal,  and  no  objection  of  the  kind  was  made 
before  the  judge  at  chambers,  and  upon  this 
simple  groimd  I  think  the  appeal  ought  to  be 
dismissed.  It  was  said,  however,  that  the  case  of 
Mackay  v.  Bannister  {ubi  sup.)  was  exactly  in 
I>oint.  That  case  was  decided  in  1885,  and  the 
question  was  whether  a  counter-claim  for  unliqui- 
dated damages  could  be  sent  down  for  trial  under 
sect.  26  of  the  19  &  20  Yict.  o.  108,  and  it  was 
held  that  it  could  not.  When  that  statute  was 
passed  there  was  no  power  to  set  up  counter- 
claims, and  therefore  that  section  could!^  not  have 
contemplated  the  sending  down  of  counter-claims 
to  the  County  Court  for  trial,  as  such  counter- 
claims were  not  known  to  the  law.  When  we  read 
the  judgment  of  Pollock,  B.  in  that  case,  we  see 
that  the  ratio  decidendi  was  that  the  order  re- 
mitting the  case  to  the  Countr  Court  was  originally 
made  under  the  19  &  20  Vict.  c.  108,  sect  26, 
which  was  passed  long  before  counter-claims  were 
admissible  at  all,  and  Pollock,  B.  said  there  that  it 
could  not  be  supposed  that  it  was  intended  to  ex- 
tend sect.  26  of  that  Act  to  counter-claims  which 
were  unknown  when  the  Act  was  passed.  But 
since  that  time  counter-claims  have  from  time  to 
time  often  been  tried  in  County  Courts,  and  by 
sects.  89and  90  of  the  Judicature  Act  1873  counter- 
claims in  County  Couits  are  distinctly  recognised. 
tHis  Lordship  then  read  those  sections.]  The 
a,tter  of  those  sections  is  a  provision  which  very 
much  affects  the  matter  we  have  to  determine. 
Then  there  is  the  18th  section  of  the  Judicature 
Act  1884:  and  finally  we  have  sect.  65  of  the 
County  Courts  Act  1888.  [His  Lordship  then 
i'ead  those  sections  and  proceeded :]  In  this  case 
undoubtedly  the  counter-claim  itself,  which  ac- 
tually was  delivered  on  the  3rd  July,  was  within 
the  jurisdiction  of  the  County  Court,  because  it 
was  a  counter-claim  for  351.  damages  resulting 
from  the  breach  of  warranty.  There  was,  there- 
fore, a  claim  over  which  the  County  Court  had 
jurisdiction,  and  a  counter-claim  over  which  the 
County  Court  had  jurisdiction,  and  if  the  action 
had  been  bixjught  in  a  Conntv  Court  it  could  have 
been  tried  there.  What  is  there,  then,  to  prevent 
such  a  case  as  this,  both  claim  and  counter-claim, 
from  being  sent  down  for  trial  in  a  County  Court, 
notwithstandin"  the  case  of  Mackay  v.  Barmister 
(ubi  8»p.)  ?  When  the  Legislature  passed  this 
Act  of  1888,  providing  that  actions  mi^ht  be  sent 
down  under  sect.  65  to  the  County  Court,  they 
evidently  contemplated  that  such  actions  should 
be  sent  down  with  such  pleadings  as  are  allowed 
in  the  High  Court.  I  cannot  myself  see  the  ob- 
jection to  it.  and  the  case  of  Maaeay  v.  Bannister 
does  not  militate  against  this  view  of  the  matter, 
for  that  case  was,  as  I  have  said,  decided  under 
very  special  circumstances  under  sect.  26  of  the 


County  Courts  Act  1856,  at  a  time  when  no 
counter-claims  at  all  were  allowed,  as  Pollock,  R 
says  in  his  judgment ;  and  that  was  the  groimd 
upon  which  that  case  was  decided.    Looking  u 
the  reason  and  sense  of  the  matter,  ertsa.  snpposiiig 
that  both  the  master  and  the  judge  had  had  tliii 
objection  raised  before  them,  they  would  ban 
come  to  the  same  determination,    and   as  the 
claim  was  within  the  jurisdiction  of  the  OoitntT 
Court,  and  the  countdr-claim  also  within  the  juris- 
diction of  the  County  Court,  I  think  they  woold 
have  done  what  I  think  they  ought  to  have  dont, 
namely,  they  would  have  sent  the  counter-claim 
as  well  as  the  claim  down  to  the  County  Comt 
But  even  supposing  I  am  wix>ng  on  this  point,  tiie 
proper  course  was  to  move  to  have  the  order  set 
aside,  or  to  have  the  cause  sent  back  on  the  ground 
that  there  was  a  counter-claim.     The  order  wag  i 
good  one  until  the  counter-claim  was  deliveiei 
When  it  comes  before  us  a  new  ground  of  objec- 
tion altogether  is  taken,  but  I  think  it  is  now  too 
late  to  set  up  an  objection  to  the  order  made  bj 
the  master,  which  was  made  by  him   with  full 
jurisdiction.    For   these    reasons    I    think  thii 
appeal  ought  to  be  dismissed  with  costs. 

Appeal  dismissed. 

Solicitors  for  the  plaintiff.  Pitman  and  Sons,  for 
C.  W.  Lane,  Kettering. 
Solicitor  for  the  defendant,  H.  B.  Newton. 


Monday,  April  23. 

(Before  Lord  Colbeidoe,  C.J.,  Weight 

and  Kennedy,  J  J.) 

United  Alkali  Company  (apps.)  e. 

Simpson  (resp.).  (a) 

Harbours,  ports,  and  navigable  rivers — Ifepositi»f 
rubbish  on  shore  teithin  sect.  11  of  54  0«o.% 
c.  159. 

By  sect,  ll  of  54  Oeo.  3,  c.  159,  it  is  enacted  that,  if 
the  owner  or  master  of  a  ship  or  vessel,  &c.,  » 
any  person  working  any  quarry,  mine,  or  pi 
near  to  the  sea  or  any  harbour  or  namgabi* 
river,  "or  any  person  or  persons  whcUsoever" 
ahaU  cast,  throw,  Ac,  rubbish  or  filth,  &e.,  tni) 
such  harbour  or  navigable  river  so  as  to  tend  t» 
the  injury  or  obstruction  thereof,  "or  in  <a» 
place  or  situation  on  shore  where  the  same  shtM 
be  liable  to  be  washed  into "  su4:h  harbour  or 
river,  lie  shaU  forfeit  the  sum  of  101. 

7/ie  appellant  company,  in  the  course  of  their  busi- 
ness as  alkali  manufacturers,  caused  a  qu-antUii 
of  waste  matter,  in  the  form  of  a  very  finely 
divided  powder,  which  was  held  in  suspension  by 
water,  to  be  conveyed  by  means  of  a  drain  into  a 
brook,  whence  it  was  carried  into  a  navigaItU 
river. 

Held,  that  they  were  rightly  convicted  under  ike 
above  Act ;  that  they  came  within  the  meaning 
of  the  words  "  or  any  other  person  or  persau 
whatsoever " ;  thai  the  matter  deposited  vat 
"  rui>bish  or  filth "  within  sect.  11  of  the  aboce- 
mentioned  Act  ,■  that  wAa<  they  had  done  was  a 
"  casting,  throviing,  or  emptying  "  on  shore  withi» 
the  said  section,  and  tliat  it  was  not  necessary 
in  the  last  case  for  the  prosecution  to  show  that 
the  act  complained  of  "  tended  to  the  injury  or 
obstruction  of  the  navigation." 

(a)  Beponed  by  Hunt  Lnea,  Eaq.,  BtiTicter4t-La«. 
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This  case,  owing  to  its  bdng  one  of  considerable 
importance,  was  ordered  to  be  argned  before  a 
court  consisting  of  the  above  three  judges.  It 
was  an  appeal  on  a  case  stated  by  the  jnstices 
dtting  in  petty  sessions  at  Widnes  in  the  county 
of  Liuieaster.  The  facte  of  the  case  will  fully 
appear  from  the  following  stated  case  : — 

1.  At  a  petty  session,  holden  at  Widnes  (in 
and  for  the  division  of  Prescot),  in  the  county  of 
Lancaster,  on  the  28th  Sept.  1893  and  the  fol- 
lowing day,  an  information,  prefeiTed  by  Francis 
Odell  Simpson  (hereinafter  called  the  respondent) 
against  the  United  Alkali  Company  Limited 
(hereinafter  called  the  appellant  company),  under 
sect  11  of  the  statute  54  Geo.  3,  c.  159,  charge 
that  the  appellant  company,  the  said  United 
Alkali  CompanyLimited,  on  the  16th  May  1893, 
at  West  Bank,  Widnes,  in  the  county  aforesaid, 
did  cast,  throw,  and  empty,  or  cause  to  be  cast, 
thrown,  and  emptied,  certain  i-ubbish,  to  wit, 
alkali  waste,  in  a  place  or  situation  on  shore  at  or 
sou-  the  chemical  manufacturing  works  belonging 
to  them,  and  known  as  Golding  and  Davies' 
works,  where  the  same  was  liable  to  be  washed 
into  the  river  Mersey  by  tides  or  floods,  contrary 
to  the  statute  in  such  case  made  and  provided, 
was  heard  and  determined  by  us  (counsel  for  the 
Eaid  parties  respectively  being  then  present),  and 
npon  such  hearing  the  appellant  company  was 
dnly  convicted  before  us  of  the  said  offence,  and 
we  adjudged  that  the  appellant  company  for 
their  said  offence  should  foneit  and  pay  the  sum 

aim. 

[Two  other  informations  were  also  preferred 
agiuiist  the  appellant  company  under  the  same 
aection,  which  were  identical  with  the  above 
infonnation,  except  as  to  date  and  name  of  the 
works.  The  justices  also  convicted  on  these 
further  informations,  and  at  the  request  of' the 
appellant  company  stated  and  signed  the  fol- 
lowing case.] 

5.  The  following  facts  were  proved  and  found : 
That  the  said  informations  were  laid  by  the 
respondent  on  behalf  of  the  acting  conservator 
of  the  Commissioners  for  the  Conservancy  of  the 
River  Mersey. 

6.  That  the  said  Grolding  and  Davies'  and  Hall 
and  Shaw's  works  belong  to  and  are  the  property 
of  the  appellant  company,  who  there  carry  on  the 
business  of  alkali  manuiacturers.  In  the  course 
of  sQch  manufacture,  a  refuse  or  waste  is  produced 
known  as  alkali  waste.  This  waste  product,  to 
the  extent  of  many  thousand  tons  in  the  year, 
was  formerly  placed  in  heaps  or  mounds  in  the 
nearest  available  space. 

7.  That  partly  to  prevent  the,  necessity  of 
d^ositing  tne  aUcaJi  waste,  and  partly  in  order  to 
ntuise  it  by  extracting  the  sulphur  from  it,  the 
ai^iellant  company  have  lately  put  in  use  at  the 
sud  works,  in  the  course  of  &eir  manufacture 
there,  a  certain  chemical  process  known  to  the 
trade  as  the  "  chance  process."  Also  they  have 
there  treated  by  the  same  process  quantities  of 
alkali  waste  procured  from  other  works  of  the 
company,  and  brought  to  the  works  aforesaid  for 
thatporpose. 

8.  That  the  said  "  chance  process  "  is  a  method 
of  treating  alkali  waste  (after  it  has  been  mixed 
with  water)  with  carbonic  acid  gas,  whereby 
solphoretted  hydrogen  gas  is  evolved  in  closed 
tanks  and  ntilised  for  tl^  production  of  sulphur, 
udtiieiendne  is  left  in  the  said  tanks  in  the  1 


form  of  a  liquid,  containing  in  suspension  solid 
matters  in  a  finely  divided  state,  which,  when 
deposited,  form  a  mud,  which  is  known  in  the 
trade  as  "  chance  mud." 

9.  That  the  said  solid  matters  in  the  said 
residue  consist  of  about  87  per  cent,  of  carbonate 
of  lime  in  a  very  finely  divided  condition,  and 
about  13  per  cent,  of  other  substances  also  in  a 
finely  divided  condition.  These  solid  matters 
were  kept  in  suspension  in  the  water  while  in  the 
tanks  by  means  of  agitators  revolved  slowly 
inside  the  tanks  for  that  purpose. 

10.  That  the  appellant  company  did,  on  the 
said  16th  May  1893,  and  did  for  some  time  past, 
discharge  the  said  residue  from  the  tanks  in 
their  said  works  through  4-inch  pipes,  which 
carried  it  in  each  case  into  a  sewer  belonging  to 
the  works,  where  it  would  mix  with  any  other 
drainage  of  the  works,  and  that  by  means  of 
these  sewers  it  was  discharged  into  a  natural 
brook  known  as  the  Marsh  brook,  at  a  point  of 
500  yards  or  thei-eabouts,  above  where  the  said 
brook  flows  into  the  river  Mersey. 

11.  It  was  admitted  by  the  appellants  that  the 
solid  matter  of  the  "  chance  mud  "  thus  discharged 
fi-om  the  tanks  of  the  said  works  in  each  week 
would,  if  dried,  have  weighed  567  tons. 

12.  That    the  said    Marsh   brook   is   not    the 

Property  of  the  appellant  company.  The  said 
rook  is  timbered  from  the  point  where  it  enters 
the  said  river  Mersey  up  to  a  point  above  the 
said  works.  The  said  brook  serves  as  a  drain  to 
a  number  of  works  and  manufactories  other  than 
the  said  works,  and  to  carry  away  surface  water 
from  a  considerable  district.  The  said  brook  is 
tidal  up  to  and  beyond  the  point  where  the  said 
sewers  from  the  said  works  discharge  into  the 
brook. 

13.  It  was  proved,  and  we  find  as  a  fact,  that 
part  of  the  solid  matter  in  suspension  thus 
discharged  by  the  appellants  from  the  said  works 
into  the  said  brook  became  deposited  in  the 
brook  from  the  point  of  the  outfall  of  the  sewers 
into  the  brook  downwards.  Also  that  the 
remainder  of  that  solid  matter  was  carried  down 
the  brook  and  into  the  river  Mersey  by  the  tide 
or  by  other  water  flowing  down  the  brook. 

14.  It' was  also  proved  that  part  of  the  said 
solid  matter,  carried  in  suspension  as  aforesaid, 
was  deposited  on  the  shore  of  the  Mersey  near 
the  ouuaU  of  the  Marsh  brook,  between  high  and 
low  water  marks. 

15.  The  11th  section  of  the  statute  54  Geo.  3» 
c.  159,  is  as  follows  : 

And  be  it  fnrther  enacted  that,  if  the  owner,  master, 
or  other  person  having  the  charge  or  command  of  any 
private  ship  of  war,  transport,  or  other  private  or 
merchant  ship  or  vessel,  lighter,  barge,  boat,  or  other 
craft  whatsoever,  or  any  person  working  any  qnany, 
mine,  or  pit  near  to  the  sea  or  to  any  snch  harbour, 
haven,  or  navigable  river  as  aforesaid,  or  any  other 
person  or  persona  whatsoever,  shall  cast,  throw,  empty, 
or  unlade,  or  canse  or  procnie  to  be  oast,  thrown, 
emptied,  or  unladen  either  from  or  ont  of  any  snch  ship 
or  vessel,  lighter,  barge,  boat,  or  other  craft,  or  from  the 
shore,  any  ballast,  stone,  slate,  gravel,  earth,  mbbiah. 
wreck,  or  filth,  into  any  of  snoh  ports,  roads,  roadsteads, 
harbotu^,  havens,  or  navigable  rivers  of  this  kingdom  as 
aforesaid,  so  as  to  tend  to  the  injury  or  obstmotion]of 
the  navigation  thereof,  or  in  any  place  or  sitaation  on 
shore  where  the  same  shall  be  liabls  to  be  washed  into 
the  sea  or  into  any  such  porta,  roads,  roadsteads, 
harbonn,  havens,  or  navigable  rivert,  ei^er  by  ordinary 
■  igitized  by 
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or  bifli  tidM,  or  ij  stomu  or  Und  floods,  all  uid  every 
■aeh  person  uid  persona  so  offending  shall  for  every 
•ush  offence  forfeit  and  pay  the  snm  of  101.  OTor  and 
beeidee  all  expenses  which  may  be  inonrred  in  removing 
to  •  proper  plaee  the  said  matter  which  may  have  been 
deposited  oontraiy  to  the  proriaions  of  this  Act,  such 
expenses  to  be  recoverable  in  snch  manner  and  with 
such  power  of  commitment  on  nonpayment  thereof,  as 
in  oases  of  penalties  or  forfeitures  under  this  Act. 
Provided  that  nothing  herein  contained  shall  extend 
or  be  construed  to  extend  to  the  casting  out,  unloading, 
or  throwing  out  of  any  ship  or  vessel,  lighter,  barge, 
boat,  or  other  craft,  any  stones,  rooks,  bricks,  lime,  or 
other  materials  used  or  to  be  used  in  or  towards  the 
boildiog,  repairing,  or  keeping  in  repair  any  quay,  pier, 
wharf,  wear,  bridge,  or  other  building,  or  the  banks 
or  sides  of  any  port,  harbour,  haven,  channel,  or 
navigable  river,  or  any  materials  for  repairing  any 
highway,  anything  herein  contained  to  tiie  contrary 
thereof  in  anywise  notwithstanding. 

16.  The  oon  viction  of  the  said  appellant  company 
upon  the  said  three  first  above-mentioned  informa- 
tions was  opposed  on  the  following  grounds : — 

(a)  That  the  appellant  companj  are  not  persons 
within  the  meaning  of  the  said  11th  section  of 
said  statute  54  Geo.  3,  c.  159,  because  the  words 
in  the  said  section,  "or  any  other  person  or 
persons  whatsoever,"  are  only  to  be  taken  as 
upttlying  to  peiBons  tyitsdem  generit  with  the 
olassee  named  in  the  said  section  immediately 
before  the  words  "  ov  any  other  person  or  pei-sons 
whatsoever,"  and  that  we  ought  not  to  have 
convicted  the  appellant  company,  who  are  alkali 
manufacturers,  and  do  not  fall  within  any  of  the 
the  classes  named  in  the  said  section. 

(b)  That  the  said  residue  dischai-ged  as  afore- 
said was  not  "  ballast,  stone,  gravel,  earth,  rubbish, 
wreck,  or  filth "  within  the  meaning  of  the  said 
11th  section  of  the  said  statute  of  54  Geo.  3, 
c.  159,  and  that  we  ought  not  to  have  convicted 
the  appellant  comiiany  thereunder. 

(e)  That  the  evidence  produced  before  us  as 
aforesaid  did  not  disclose  any  case  of  "  casting, 
throwing,  or  emptying  on  shore  where  the  same 
was  liable  to  be  washed  into  the  sea  or  into  any 
ports,  roads,  roadsteads,  havens,  or  navigable 
rivers,"  insismuch  as  it  was  proved  that  the  point 
at  which  the  said  residue  was  discharged  into  the 
Harsh  brook  was  500  yards  or  thereaoouts  above 
where  the  said  brook  flows  into  the  river  Mersey. 

{d)  That  the  acts  complained  of  do  not  consti- 
tute an  offence  under  the  11th  section  of  54  Greo.  3, 
c.  159,  unless  and  until  it  be  shown  that  such 
oc-ts  were  committed  "  so  as  to  tend  to  the  injury 
or  obstruction  of  the  navigation "  of  the  river. 
aind  that,  inasmuch  as  the  respondent  had  not 
alleged  in  the  said  informations,  and  had  not 
proved  that  there  was  any  injury  or  obstruction 
to  the  navigation  of  the  said  river  Mersey,  caused 
by  the  acts  aforesaid  of  the  appellant  company, 
we  ought  not  to  have  convicted  the  appellant 
company,  and  that  they  had  committed  no  offence 
imder  the  said  sect.  11. 

17.  We,  the  said  justices,  however,  being  of  the 
opinion  that  the  objections  raised  in  the  matter 
were  not  good  in  law,  gave  our  determinations 
against  the  appellant  company  in  manner  before 
stated. 

IS.  The  questions  of  law  arising  on  the  above 
statement  lor  the  opinion  of  this  court  therefore 
«re: — 

(l.>  Whether  the  appellant  companr  are 
i&clnded  within  the  meaning  of  the  words  "or 


any  other  penon  or  persons  whatsoever"  contuned 
in  the  said  11th  section  of  the  statute  54  Geo.  3, 
o.  159. 

(2.)  Whether  the  said  residue  or  the  said 
solid  matters  contained  in  the  said  residne 
discharged  as  aforesaid  from  the  said  wotb, 
could  properly  be  found  by  us  to  be  "eartli. 
rubbish,  or  filth  "  within  the  meaning  of  the  said 
11th  section  of  the  said  statute. 

(3.)  Whether  the  acts  of  the  appellant  com- 
pany above  described,  in  getting  rid  of  the  said 
residue  and  the  said  solid  matters  contained 
therein,  could  properly  be  found  by  us  to  amount 
to  a  "casting,  throwing,  or  emptying  on  shore" 
within  the  meaning  of  the  said  llth  section  of  the 
said  statute  54  Geo.  3,  c.  159. 

(4.)  Whether,  inasmuch  as  the  respondent 
failed  to  alle^  and  show  that  the  discharge  of 
the  said  residue  as  aforesaid  by  the  appellattt 
company  was  such  as  to  "  tend  to  the  injury  or 
obstruction  of  the  navigation  "  of  the  said  river 
Mersey,  the  appellant  company  were  rightl; 
convicted  by  ns  on  the  said  informations  as 
aforesaid. 

19.  If  the  court  shall  be  of  opinion  that  the 
said  convictions  were  legally  and  properly  made, 
and  the  appellant  company  liable  as  aforesaid, 
then  the  said  convictions  are  to  stand  ;  but  if  the 
court  should  be  of  opinion  to  the  contrary,  then 
the  said  convictions  are  to  be  reversed. 

J.  Walton,  Q.C.  (Deacon  with  him)  appeared  on 
behalf  of  the  appellant  company,  and  argued  as 
follows :— The  statute  54  Geo.  3,  c.  159,  is  an  Act 
for  the  preservation  and  protection  of  rivers  in 
navigable  parts,  and  also  for  the  protection  of 
Her  Majesty's  moorings.  Sect.  11  applies  to 
three  classes  of  persons :  (1)  the  owners,  masters, 
or  persons  in  onarge  of  a  vessel,  (2)  persons 
working  quarries  or  mines  near  a  navigable  river. 
and  (3)  "  any  other  person  or  persons  whatso- 
ever." It  is  submitted  that  the  appellant  companj 
cannot  be  taken  to  be  included  in  the  last  class, 
and  clearly  they  are  not  in  the  first  or  second. 
The  well-known  rule  of  ejnsdem  generis  must  be 
applied  here,  that  general  words  following  an 
enumeration  of  particulars  are  to  have  their 
generality  limited  by  reference  to  the  preceding 
particular  enumeration.  In  the  case  of  Eeg.  t. 
Cleuiorth  (9  L.  T.  Rep.  N.  S.  682 ;  4  B.  &  S.  927). 
which  was  an  action  brought  under  the  Sunday 
Act  (29  Car.  2,  c.  7),  it  was  decided  that  a  fanner 
could  not  be  brought  within  the  Act,  though  a 
farm  labourer  would  have  been.  K  the  words 
"  any  other  person  or  persons  whatsoever  "  were 
to  be  held  to  extend  to  everybody  in  the  world, 
then  there  would  be  no  need  to  make  use  of  socli 
particular  words  as  we  find  in  sect.  11.  The 
expression  "  any  other  person,"  &c.,  can  only 
refer  to  persons  such  as  masters  of  ships  or 
persons  working  quarries,  and  it  is  confined  to 
snch  persons.  Uhemical  workera  who  produce  in 
their  works  deposit  that  floats  awar  in  water, 
such  as  we  find  in  this  case,  cannot  be  included 
in  the  section.  [Lord  Colkbidgb,  C.J.— Do  thev 
not  cast,  or  cause  or  procure  to  be  cast,  rabbioi 
within  the  meaning  of  the  section  P]  It  is  snb- 
mitted  that  they  do  not.  The  powder  in  suspension 
cannot  be  called  "  rubbish  "  within  the  sectitm. 
[Lord  COLSBIDOK.  CX— Is  it  not  filth?]  No; 
it  is  a  very  finely  divided  chalky  matter  suspended 
in  the  water,  consisting  Tenc^nearly  entirely  of 
jitizedby  VnOL. 
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carbonate  of  lime.  It  is  not  dirty,  nor  ia  there 
any  offensive  smell  attached  to  it.  There  is  no 
depositing  of  thia  reaidue  on  the  banks.  No 
doubt  there  is  a  considerable  amonnt  conveyed 
into  the  river,  but  this  is  carried  away  by  the 
tide.  If  we  look  at  the  Rivers  Follution  Act 
1876  (3»  &  40  Vict.  c.  75)  we  find  it  defined  in 
sect.  20  that  "  solid  matter,"  which  is  provided 
against,  as  "rubbbh"  is  in  this  Act,  "shall  not 
include  particles  of  matter  in  suspension  in 
water."  The  justices  do  not  find  that  this  "  tends 
to  the  injniy  or  obstruction  of  the  navigation  "  of 
the  river.  It  is  submitted  that  it  is  necessary  to 
show  such  a  tendency  to  injure  or  obstmot,  for 
the  whole  gist  of  the  section  is  to  prevent  injury 
to  the  navigation  of  the  river.  The  natural 
construction  of  the  words  "  so  as  to  tend  to  the 
injury  or  obstruction  of  the  navigation  thereof " 
requires  that  they  should  be  read  as  afEecting  the 
whole  of  the  section,  and  are  equally  applicable 
to  the  latter  part  be^nning  with  the  words  "  or 
in  any  place  or  situation  on  shore." 

Sir   Henry    James,    Q.C.    {Carver    with    him) 
appealed  contrii  on  beh^  of  the  respondents. — 
The  original    statute  dealing  with  this  matter 
was  19  G«o.  2,  c.  22.     In  the  preamble  to  the 
statute  54  Greo.  3,  c.  159,  it  is  recited  that,  whereas 
the  former  Act  was  not  adequate  for  the  purposes 
for  which  it  was  made,  it  should  be  extended  so 
as  to  give  conservators  of  rivers  and  harbours 
farther  powers.     The  latter  pai"t  of  sect.  11  in 
the  Act  of  Geo.  3   is  intended  to  remedy  the 
Umitations  of  power  of  the  Act  of  Greo.  2,  provided 
for  in  sect.  7  of  that  Act.    As  to  the  words 
"other   person   or   persona   whatsoever,"   it   is 
submitted  that  alkali  workers  are  included  in 
these  words.    [Lord  Coleeidob,  C.J. — We  all 
think  yon  are  right  as  reg^ds  that.]    Then  as  to 
whether  what  me  appellants  have  done  can  be 
I     described  as  coming  within  the  provisions  of  the 
Act,  it  is  admitted  that  every  week  some  567 
tons  of  the  residue  that  is  left  after  treating  the 
alkali  is  deposited  in  the  drains  and  brooks,  and 
this,  either  as  a  solid  or  in  solution,  is  carried 
down  into  the  liver.    This  amounts  to  an  offence 
nndertheAct.     This  residue  is  certainly  "rubbish 
and  filth,"  and  it  was  the  intention  of  the  Legisla- 
ture to  include  such  matter  as  this  within  the 
Act.     [Lord  CoLEKiDQB,  C.J. — We  agree  with 
yon  on  this  point.]    There  has  also  been  a  casting, 
emptying,  or  throwing  "  on  a  place  or  situation 
or  shore. '    It  is  not  less  a  casting  because  the 
rubbish  is  deposited  in  such  a  place  that  the 
water  of  the  river  carries  it  into  the  harbour. 
It  makes  no  difference  if  it  is  carried  there  in 
solid  matter  by  cart,  or,  firstly  mixed  with  water, 
is  carried  in  a  pipe  and  deposited  there.   [Weight, 
J. — If  they  conveyed  it  there  by  means  of  pumping 
no  one  could  deny  that  they  thereby  cast    it 
there.]    The  important  point  is  as  to  the  words 
"soag  to  tend  to  the  injuiy  or  obstruction  of  the 
navigation."    It  is  submitted  that  the  offence  is 
complete  under  the  second  part  of  sect.  11,  before 
the  rubbish  deposited  reaches  the  water.     The 
mere  placing  it  on  shore  where  it  is  liable  to  be 
■washed  into  the  sea,  &c.,  constitutes  the  offence ; 
therefore  it  is  not  necessary  to  show  that  such 
pbdng  tends  to  the-injury  or  obstruction  of  the 
^vieation.     In   both  the  73rd  section  of  the 
Harbours,  Docks,  and  Piers   Clauses  Act  1847 
(10  Vict.  c.  27)  and  sect.  101  of  the  Mersey  Dock 
Acts  Consolidation  Act  1858  (21  &  22  Vict.  c.  xcii.). 


which  sections  deal  with  throwing  rubbish  into 
the  harbour  or  dock,  we  find  that  the  offence  is 
committed  by  the  mere  depositing.  The  words 
in  sect.  11  of  the  Act  of  Geo.  3  are  limited, 
whereas  in  sect.  7  of  the  Act  of  Geo.  2  they  are 
extended  to  the  whole  clause.  The  proper  con- 
struction of  sect.  11  is  to  take  the  words  as  they 
ai'e  found,  and  it  is  submitted  that,  if  the  rubbish 
deposited  is  liable  to  be  washed  into  the  sea,  then 
an  offence  within  the  section  has  been  committed. 
Lord  Coleridge,  C.J. — In  this  case  a  very 
important  question  has  been  raised  before  us 
upon  an  iniormation  which  was  laid  before  the 
justices  of  Widnes,  as  to  whether  a  particuhu-  act 
done,  or  a  particular  state  of  things  produced, 
by  the  United  Alkali  Company,  is  or  is  not  within 
the  scope  of  the  Act  of  Greo.  3,  and  whether 
the  magistrates  were  right  in  convicting  the 
appellants.  It  is  necessary  to  mention  the  fact 
that  the  statute  of  Greo.  3  is  an  expansion  of 
the  Act  of  Geo.  2,  but  they  both  deal  with 
the  same  kind  of  offence.  The  kind  of  offence 
pointed  at  in  the  earlier  Act,  and  in  the  first 
part  of  sect.  11  of  the  Act  of  Greo.  3,  is  with 
regard  to  persons  who  are  mentioned  there,  practi- 
cally speaking,  owners  of  ships,  or  masters  of 
ships,  and  persons  who  are  the  owners  or  workers 
of  mines,  throwing  the  deposit  or  refuse  that  they 
get  from  their  ships,  the  ballast  of  their  ships,  or 
tbe  refuse  of  their  mines,  so  as  to  impede  or 
obstruct  the  navigation  of  any  navigable  river. 
It  is  said  that  what  has  been  done  here  is  within 
the  second  statute.  Now,  the  statute  of  Geo.  3, 
it  is  to  be  observed,  goes  far  beyond  the 
statute  of  Geo.  2,  and  it  recites  in  its 
preamble  that  the  former  Act  had  been  found 
insufficient  for  its  pun>ose,  and  that  it  was 
desirable,  therefore,  to  mcrease  the  strength  of 
the  legislation,  and  to  include  other  things  within 
it.  By  the  11th  section  of  the  Act  of  Greo.  3 
I  find  that  it  was  enacted  that,  "  if  the  owner, 
master,  or  other  person  having  charge  or  com-' 
mand  of  any  private  ship  of  war,  transport,  or 
other  private  or  merchant  ship  or  vessel,  lighter, 
barge,  boat,  or  other  craft  whatsoever,  or  any 
person  working  any  quarry,  mine,  or  pit  near  to 
the  sea  or  to  any  such  harbour,  haven,  or  naviga- 
ble river  as  aforesaid,  or  any  other  person  or 
pereons  whatsoever,  shall  cast,  throw,  empty,  or 
unload,  or  cause  to  be  cast,  thrown,  emptied,  or 
unladen,  either  from  or  out  of  any  such  ship, 
vessel,  lighter,  barge,  boat,  or  other  craft,  or  from 
the  shore,  any  balmst,  stone,  slate,  gravel,  earth, 
rubbish,  wreck,  or  filth,  into  any  of  such  ports, 
roads,  roadsteads,  harbours,  havens,  or  navigable 
rivers  of  this  kingdom  as  aforesaid,  so  as  to  tend 
to  the  injury  or  obstruction  of  the  navigation 
thereof,"  certain  penalties  shall  be  incurred.  That 
is  the  first  part  of  the  section,  and  there,  in  tei-ms, 
it  is  said  that  what  is  done  must  be  done  so  as  to 
tend  to  the  injmy  or  obstruction  of  the  navigation 
of  the  different  forms  of  water  mentioned  therein. 
Then  comes  the  second  portion  of  the  section, 
under  which  this  conviction,  if  it  is  to  be  sup- 
ported at  all,  must  be  supported :  "  Or  in  any 
place  or  situation  on  shoi-e  where  the  same  shall 
be  liable  to  be  washed  into  the  sea,  or  into  any  such 
ports,  roads,  roadsteads,  harbours,  havens,  or  navi- 
gable rivers,  either  by  ordinary  or  high  tides,  or 
by  storms  or  land  floods,  all  and  every  such  person 
and  persons  so  offending  shall  for  every  such 
offence  forfeit  and  pay  a  sum  not  exceeding  tV"** 
-.lyitized  by  v 
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sum  of  102."  Now,  it  is  to  be  observed  that  in 
the  second  part  of  the  section  the  words  "  tend 
to  the  injaiT  or  obstruction  of  the  navigation  "  of 
the  water  do  not  re-occur.  That  was  probably 
done  intentionally,  for  it  would  have  been  x>er- 
fectly  easy  to  put  the  two  portions  of  the  section 
together,  or  to  put  the  purpose  for  which  the  act 
was  done,  viz.,  so  as  to  tend  to  the  injunr  or 
obstruction  of  the  navigation,  at  the  end  of  both 
portions  of  the  section.  Therefore,  I  think  the 
right  presumption  is,  that  it  was  intended  to  be 
oonfined  to  the  first  portion  of  the  section,  and 
intended  not  to  be  included  in  the  second  part  of 
the  section.  We  have  to  consider  what  is  the 
true  effect  of  the  second  part.  Now,  I  am  of 
opinion  that  the  conviction  can  be  supported,  and 
that  it  is  not  necessary  that  an  offence  under  the 
second  part  of  the  section  must  be  committed 
with  the  intent  to  obstruct  and  injure  the  naviga- 
tion. I  should  say  that  that  is  the  reasonable 
conclnsion  to  be  gathered  from  the  words  of  the 
Act  it«elf,  and  I  am  unwilling  to  alter  the  words 
of  the  Act,  or  to  alter  the  situation  of  the  words 
480  as  to  make  the  Act  different  from  what  it  would 
be  according  to  its  most  ordinary  construction. 
In  the  first  portion  of  the  section  it  is  to  be 
observed  that  what  is  pointed  at  and  made  the 
subject-matter  of  conviction  is  something  done 
by  the  party  offending.  The  actual  result  of  the 
act  of  the  party  offending  is  pointed  at  in  that 
part  of  the  section.  The  second  part  of  the  sec- 
tion points  to  what  is  done  by  a  person  said  to 
be  the  person  offending,  but  which,  if  done  by 
itself,  and  nothing  else  happened,  could  not  by 
any  possibility  come  within  the  words  of  the 
section,  and  could  not  tend  to  injure  or  obstruct 
the  navigation.  Take  the  case  of  a  man  dis- 
charging ten  tons  of  gravel  within  500  yards  of 
the  snore  of  the  sea  or  the  banks  of  the  navigable 
river,  and  who  does  no  more,  but  leaves  the  gravel 
.  there.  It  is  obvious  that  his  act  does  not  in  itself, 
and  may  never,  cause  any  obstruction  to  the  navi- 
gation. But  if  the  party  accused  places  the  gravel 
in  a  position  in  which  the  ordinary  forces  of  nature 
may  sweep  it  into  the  sea.  or  into  the  river,  and 
thereby  make  it  tend  to  obstruct  the  navigation 
of  the  sea  or  the  river,  it  is  obvious  that  he  has 
done  a  thing  which  has  made  obstruction  much 
easier,  and  much  more  likely  to  happen  than  is 
in  accordance  with  the  general  interests  of  the 
navigation  of  the  sea  and  ihe  poits.  The  Legis- 
lature says,  first  of  all,  yon  shall  not  do  anything 
that  by  your  act  tends  to  obstruct ;  and  next  it 
says,  you  shall  not  do  that  which,  although  by 
your  act  it  does  not  tend  to  obstruct,  makes  the 
obstruction  much  more  easy  and  much  moi-e  likely 
to  happen,  and  which  ought,  therefore,  in  the 
interests  of  the  genei-al  public,  to  be  prevented. 
T'bat,  it  seems  to  me,  gives  a  very  good  reason  for 
the  distinction  between  the  application  of  the 
words  to  which  I  have  refeiTed  to  the  first  part 
of  the  section,  and  the  non-application  of  them  to 
the  second.  Therefore,  it  would  be  contrary  to 
the  very  intention  and  meaning  of  the  statute  if 
you  were  to  insist  upon  an  intent  being  attached 
to  the  act  in  the  second  part  of  the  section,  which 
intent,  in  ninety-nine  caaes  out  of  a  hundred, 
cannot  exist  when  the  act  is  done.  Another  point 
has  been  raised  upon  which  I  think  it  better  to 
say  a  word.  It  has  been  suggested  that  the 
Alkali  Company  are  not  "  persons  "  within  the 
Act.    I  think  they  are.    We  had  a  long  discus- 


sion upon  that  subject,  but  I  think  they  are  wdl 
within  the  meaning  of  tiie  words  "  any  other  persoo 
or  persons  whatsoever,"  even  limiting  those  words, 
as  I  agree  they  ought  to  be  limited,  to  persons  of 
the  same  sort  as  the  persons  mentioned  specifi- 
cally in  the  Act.  Other  points  have  besn  raised 
with  regard  to  which  we  intimated  in  the  conne 
of  the  arguments  that  we  were  satisfied,  and  upon 
which  we  stopped  Sir  Henry  James,  but  which  I 
refer  to  to  show  that  I  have  not  forgotten  them. 
Those  points  I  decided  at  the  time  in  favour  of 
Sir  Heniy  James,  and  upon  those  points  there  it 
no  difference  between  us  at  all.  We  all  think 
that  way.  These  convictionB  must  therefore  be 
affirmed. 

Wbioht,  J.— I  will  only  add  that  I  entirely 
agree  upon  all  except  the  fourth  point.  It  does 
seem  to  me  that  in  any  view  sect.  11  applies  to 
rubbish  of  such  a  kind,  in  such  a  place,  and 
possibly  in  such  a  quantity,  that  it  could  be 
washed  down  in  sufficient  quantities  so  as  to  tend 
to  do  damage  either  to  the  navigation  or  to  the 

Sort.  I  think  that  there  must  be  some  kind  of 
mitation  to  the  section,  but  that  does  not 
interfere  at  all  with  the  question  in  the  present 
case. 

Keitkedt,  J. — I  am  of  the  -same  opinion,  and 
for  the  same  reasons  that  have  already  been 
given  by  the  Lord  Chief  Justice.  It  seems  to  me 
that  you  have  here  got  the  natural  English 
enactment  which  could  naturally  only  be  con- 
strued in  one  way.  You  have  got  nothing  which 
would  make  it  necessary  for  the  purpose  of  what 
we  might  call  workability  or  reasonableness  to 
construe  it  in  any  other  way.  In  the  second  half 
of  the  section  you  have  got  an  offence  described 
as  "depositing,"  and  there  are  provisions  that 
what  is  deposited,  if  deposited  so  as  to  cause  a 
danger,  may  have  to  be  removed  from  that  place 
to  a  proper  place  at  the  expense  of  the  wrongdoer. 
Now,  therefore,  in  order  to  test  the  fair  meaning 
of  the  second  half  of  this  section,  you  most  take, 
as  it  seems  to  me,  a  case  in  which  there  has  been 
no  carrying  away  or  washing  away  of  the  deposit. 
In  such  a  case  how  would  it  be  possible  to  prove 
in  one  way  or  the  other  whether  a  deposit  tended 
or  not  to  the  injury  or  obstruction  of  the  naviga- 
tion P  It  seems  to  me  that,  taking  a  case  on 
sub- sect,  (d)  of  paragraph  16  of  the  stated  case, 
in  which  the  stuff  had  been  deposited  merely,  and 
the  actual  washing  away  has  not  taken  place, 
it  would  be  impossible  to  show  that  there  has 
been  a  tending  to  the  injury  or  obstruction  of  the 
navigation.  Therefore  it  seems  to  me  that  the 
true  meaning  is  that  the  section  has  been  violated 
in  the  second  part  if  there  has  been  a  placing  of 
the  stuff  in  a  situation  in  which,  on  the  finding 
of  the  court,  it  is  liable  to  be  washed  into  the 
sea  or  the  other  places  described  in  the  section. 

Lord  CoLEBiDOE,  C.J. — I  should  like  to  add 
that  I  do  not  in  the  least  differ  from  the  quali- 
fication made  by  mv  brother  Wright,  J.  I  think 
that  some  limitation  must  be  put  upon  the 
general  words.  But  that  does  not  afitect  this 
case.    I  do  not  think  this  is  a  case  for  costs. 

Appeal  diami»$ei. 

Solicitors  for  tlie  appellamt  company,  Wynnt. 
Holme,  and  Wynne,  agents  for  H.  Fonkavs  and 
Hawkins,  LiverpooL 

Solicitors  for  the  respondent,  Souxlijfe*,  JUndt, 
and  Co.,  agents  for  A.  T.  Squarey,  Liverpool 
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PEOBATE,  DIVORCE,  AND  ADMIRALTY 
DIVISION. 
PBOBATE  BUSINESS. 
Jttne  II  and  25. 
(Before  the  Peesident  (Sir  F.  H.  Jeune.) 
In  the  Goods  (d  Kikchblia  (deceased),  (a) 
AdminiBiratum — •BepreterUative  of  next  of  Kin — 
Ferum  entitled  in  distribution — Clearing  off — 
Praettce. 
A  repretentoHve  of  the  next  of  kin  of  a  deceased 
perion  mitst  dear  off  persons  entitled  in  distrUni- 
iion,  before  he  can  ootain  a  grant  as  of  right  ,- 
and,  where  a  person  entitled  in  distribution  has 
not  been  cleared  off,  administration  to  a  repre- 
lentative  of  the  next  of  kin  will  only  be  made,  if 
at  aU,  under  sect.  73  of  the  Probate  Act  1857. 

HoTioN  for  administration  bj  the  representative 
of  a  next  of  kin  of  the  deceased. 

Ann  Kinchella  died  intestate,  leaving  an  estate 
of  452.  in  the  Chancery  Division. 

At  the  time  of  her  death  she  left,  as  her  sole 
next  of  kin  her  surviving,  a  married  daughter. 
She  also  left  her  snrviving,  a  grandson,  the  chUd 
of  a  deceased  child. 

_  At  the  time  of  the  application  for  administra- 
tion, the  daughter  of  Ann  Kinchella  had  died, 
Uamp  a  will  oy  which  she  apx>ointed  a  daughter 
to  be  her  executrix.  In  this  capacity  the  latter 
now  applied  for  administration  to  the  estate  of 
ktt  grandmother,  Ann  Kinchella.  Objection  was 
'.  taken  in  the  Probate  Registry  that,  inasmuch  as 
the  grandson  was  person^y  entitled  in  distribu- 
tion to  share  in  the  estate  of  Ann  Kinchella, 
and.  as  the  applicant  claimed  administration  as 
eiecntrix  of  ner  mother,  the  applicant's  title 
heing  only  a  derivative  one,  she  was  bound  to  cite 
the  grandbaon  before  she  could  claim  a  grant  to 
Ann  Kinchella's  estate  as  of  right. 

Priestley  for  the  applicant. — The  registi-ar  was 
vrone  in  refusing  the  grant.  The  applicant  does 
not  ckim  merely  as  the  executrix  of  ner  mother. 
As  a  granddaughter  of  Ann  Kinchella  the  appli- 
tant  is  in  exacUy  the  same  degree  of  relationship 
M  the  grandson.  [The  Peesident. — At  the  time 
of  Ann  Kinchella's  death  you  had  no  right  at  all.] 
The  appKcant's  mother,  who  was  the  next  of  kin 
•f  the  deceased,  was  no  doubt  alive  at  the  time 
of  the  deceased's  death.  There  is,  however, 
authority  for  this  application : 

In  (he  Ooodt  of  Mary  Carr  (deceaeed),  16  L.   T. 
Bep.  181 ;  L.  Eep.  1  Prob.  Div.  291. 

If  the  grandson  liad  applied  he  would  have 
obtained  the  grant ;  but  it  was  not  necessary  for 
the  applicant  to  cite  him :  (Williams  on  Executors, 
»th  ed.  375,  note.)  [The  Peesident.— My  diffi- 
culty 18  whether  the  grant  should  not  be  made 
nnder  sect.  73.]  Although  it  would  not  be  very 
Material  in  this  particular  case,  it  is  hoped  that 
the  coort  will  not  make  the  grant  under  sect.  73. 
It  18  important  to  establish  the  practice  in  such 

Cur.  adv.  vuU. 

Jttiw  25.— The  Peesident. — The  question  in 
thia  case  is  whether,  as  a  matter  of  practice,  the 
^fwt  of  administration  should  be  made  under 
**t.  73  or  not,  the  point  being  whether  a  person 
entitled  in  distribution  must  be  cleared  off  before 
»^grantig  made  to  the  representative  of  the  next 

<•(  BeportrtbyH.DcatEr  Qkazebbook,  Esq.,  Barrinter-at-Law. 


of  kin.  I  have  inquired  as  to  the  practice  at  the 
registry,  and  I  am  informed  that  it  has  been'  the 
invariable  practice  to  require  a  person  entitled  in 
distribution  to  be  cleared  off  in  such  a  case,  <or 
for  a  special  order  of  the  coui-t  to  be  obtained. 
The  case  of  In  the  Chads  of  Ann  Middleton  (2 
Hagg.  EccL  Rep.  60),  decided  in  1828,  appears  to 
me  to  show  that  a  citation  to  the  person,  entitled 
in  distribution  may  in  a  particular  instance  be 
dispensed  with  by  the  court ;  but  it  shows,  also, 
that  the  general  practice  then  was  to  require  a 
person  directly  entitied  in  distribution  to  be  cited 
before  making  the  grant  to  the  representative  o£ 
the  next  of  kin.  The  word  "  preferred "  was 
probably  employed  in  that  case  to  di'aw  a  distinc.i 
tion  between  the  prior  right  to  the  grant,  accord- 
ing to  the  practice  of  the  court  in  the  exercise  of 
its  discretion,  and  the  prior  right  of  a  next  of 
kin  derived  from  statute.  I  think  that,  following 
that  case,  the  grant  might  perhaps  be  made  by 
the  court  independently  of  tne  73rd  section  ;  but, 
as  no  question  can  arise  as  to  the  powers  of  the 
court  under  that  section,  it  will  be  better  to  have 
recourse  to  it.  I  therefore  grant  administration 
to  the  apidicant  under  sect.  73. 
Solicitor,  W.  J.  Homewood. 


June  11  and  25. 

(Before  the  Peesident  (Sir  F.  H.  Jeune.) 

In  the  Goods  of  Fbamz  Bbibsemann 

(deceased),  (a) 

WUl  in  Oerman  form — German,  domicile — Two- 
JEJnglishmen^named  in  wiU  to  deal  tcith  property 
in  Englamd — Befusal  of  probate — Limited  ad- 
m,inistraiion. 

A  domiciled  Oerman  subject  died  in  Germany; 
leaving  a  wiU  in  Oerman  form  by  which  he  re-- 
.  quested  the  court  of  the  district  to  appoint  two 
persons  to  be  his  executors,  and  who  were  to  have 
the  rights  and  position  of  an  unlimited  general 
attorney  of  the  heirs,  and  were  to  hold  their 
powers  irrevocahle  by  the  heirs.  These  executors, 
when  appointed,  were  to  •  get  t»  the  estate,  pay 
debts,  invest  the  baianee,  and  perform  other  func- 
tions of  trustees. 

In  a  subsequent  paragraph  of  his  wiU,  the  testator 
declared  thai  his  estate  in  England  was  to  be 
wound-up  by  two  English  gentlemen,  whose 
addresses  in  this  country  were  given,  and  who 
were  to  realise  all  the  property  ovmed  by  the 
testator  in  this  country,  and  to  hand  over  the 
proceeds  to  the  trustees  or  testamentary  exeentors 
to  be  nominated  by  the  Oerman  court.  To 
enable  this  to  be  done  the  two  Englishmen  were 
to  have  power  to  sell  all  movable  and  immovable 
property  belonging  to  the  testator  in  England,  to 
collect  claims,  pay  debts,  give  receipts,  and,  in 
general,  to  undertake  for  the  heirs  all  necessary 
legal  matters,  with  power  to  bind  the  heirs. 

Held,  upon  construction  of  the  will,  according  to 
the  law  of  the  testator's  dom.icile,  that  iliese 
persons  were  not  executors  according  to  the 
tenor;  and  that  they  were  only  entitled  to  a 
limited  grant  of  administration  for  the  use  and 
benefit  of  the  testamentary  executors  nominated 
by  the  German  court. 

This  was  a  motion  that  probate  of  the  will  of  a 
German  subject  should  be  granted  to  two  English- 

(a)  B«parted  by  II.  DuuLEy  (JEiZSBROOK,  EBq.,B»rr;Bter-»t-Law. 
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In  the  Goods  of  Fkanz  Bbiesemaitn  (deceased). 


[Pbob. 


men  named  in  the  will  in  respect  of  the  testator's 
property  in  England. 

Franz  Briesemann,  deceased,  late  of  Brock- 
hoaen  in  the  Duchy  of  Mecklenburg  Schwerin, 
a  naturalised  G«rman  subject  domiciled  in 
Germany,  duly  made  and  executed  his  will  in 
German  form,  and  by  clause  9  thereof  directed 
that  two  business  persons  should  be  appointed  as 
executors,  and  requested  the  Prorincial  Court  at 
Gustrow  to  appoint  these  testamentary  executors, 
who  were  to  nave  the  rights  and  position  of  an 
unlimited  general  attorney  of  the  neirs  and  were 
to  hold  a  power  irrevocable  by  the  latter.  The 
testator  directed  them  (inter  alia)  to  get  in  the 
estate,  to  pay  debts  and  legacies,  and  to  inrest 
the  balance  in  such  a  way  as  was  required  in 
regard  to  the  moneys  of  wards ;  and  to  perform 
other  functions  of  trustees ;  and,  as  to  the  security 
to  be  given  by  the  executors  or  trustees  and  the 
fee  to  oe  paid  to  them,  the  Provincial  Court  at 
Gustrow  was  freely  to  decide. 

Paragraph  10  of  the  will  was  as  follows : 

My  estate  in  England  has  to  be  wonnd-ap  by  Herbert 
Sollea,  Bathnnt  Lodge,  Kidbiook  Park-road,  Blackheath, 
in  the  county  of  Kent,  and  Jamea  Hawes,  35,  Old  Jewry, 
London,  aolioitor.  These  two  persons  hare  to  sell  and 
to  realise  all  the  property  which  I  poaaesa  in  England, 
and  to  hand  over  the  proceeds  to  the  trustees  or  teata- 
mentary  exeontors  (referred  to  in  paragraph  9).  I  give  to 
both  the  power  to  sell  all  my  movable  and  immovable 
property  existing  in  England,  to  call  in  capitals,  to 
oolleot  the  same,  to  acknowledge  the  receipt  and  pay- 
ment thereof,  to  collect  claims,  to  pay  debts,  and  in  general 
to  undertake  for  the  heira  all  necessary  legal  matters 
with  binding  power  to  the  heira.  As  an  honotarium, 
each  of  the  two  shall  receive  100  goineas  in  case  they 
shall  have  acted.  If  for  the  winding-up  of  my  legal 
matters  in  England  legal  assistance  be  required,  James 
Hawes  shall  be  appointed  to  that  office.  In  order  to 
cany  out  the  English  legal  matters,  I  lay  particular 
■tress  on  the  necessity  that  the  power  of  representation 
be  given  only  to  James  Haires  personally — not  his  heirs 
or  rightful  sncoeison. 

The  affidavit  of  a  German  doctor  of  law,  prac- 
tising in  Ix>ndon  as  a  solicitor,  stated  that,  by  the 
laws  of  Mecklenburg  Schwerin,  such  an  appoint- 
ment as  was  contained  in  paragraph  10  of  the  will 
would  constitute  the  persons  so  appointed  executors, 
and  the  competent  G^iTuan  court  of  the  district 
within  which  the  deceased  resided  would  appoint 
them  as  such  for  the  purpose  of  realising  property 
in  Grermany  and  transmitting  the  same  to  another 
country  under  the  provisions  of  the  will. 

The  will  of  the  deceased  was  dated  the  16th 
April  1891.  The  testator  died  on  the  28th  Feb. 
1^4. 

On  the  15th  March  1894.  the  Mecklenburg 
Schwerin  Grand  Ducal  Provincial  Court  of 
Justice,  being  the  competent  court,  according 
to  German  mw,  as  the  court  of  the  district  in 
which  the  deceased  resided,  appointed,  in  accor- 
dance with  clause  9  of  the  will,  the  Counsellor  of 
the  Provincial  Court  of  Justice,  Von  Kiihlwein  of 
Rostock,  and  the  attomey-at-law,  Kiesow,  of  the 
same  place,  testamentary  executors  of  the  de- 
ceased, and  confirmed  them  formally  in  the  said 
appointment,  with  the  observation  that  the  rights 
and  duties  of  the  appointed  testamentary  executors, 
as  well  as  the  manner  in  which  the  estate  of  the 
deceased  situate  in  England  was  to  be  realised, 
were  obvious  by  the  certified  copy  of  the  annexed 
provisions  of  the  will,  which  was  handed  over  to 


the  magistrate  of  Schwaan  on  the  16th  April  1891, 
for  the  pnrpose  of  registration.  The  estate  of  the 
deceased  in  England  amounted  to  about  20,00M.. 
and  consisted  entirely  of  personal  property. 

Upon  Herbert  Holies  and  James  Hawes  apply- 
ing for  probate  in  the  registry,  objections  vett 
raised  that  it  was  impossible  to  have  executon 
according  to  the  tenor  along  with  executors 
nominative,  and,  further,  that  the  powers  of  tfa« 
latter  did  not  extend  to  England. 

Herbert  Bolles  and  James  Hawes  therenpoi 
applied  to  the  court  upon  motion. 

B.  H.  Priichard  for  the  applicants. — This  wiD 
being  the  will  of  a  domiciled  German,  the  ririits 
of  succession  to  his  estate  must  be  determinea  hj 
the  law  of  GesnnaiiT.  It  is  shown  by  afiKdavit  thu 
clause  10  of  the  will  would  be  held  by  the  Germai 
courts  to  be  equivalent  to  the  appointment  at 
executors.  The  principles  by  which  this  court  a 
to  be  guided  were  laid  down  In  the  Good*  of  JSirl 
(16  L.  T.  Eep.  799 ;  L.  Rep.  1  Prob.  &  Div.  5«; 
According  to  the  terms  of  the  will  the  applicants 
are  executors  according  to  the  tenor  in  this 
country.  By  clause  9  the  testator  intended  thit 
the  German  court  should  appoint  two  persons  to 
have  control  of  his  property  in  Germany,  ani 
that  they  should  also  have  control  of  his  propertj 
in  England,  when  it  has  been  realised  and  himdea 
over  to  them  by  the  applicants.  By  clause  10  two 
other  persons  (the  present  applicants)  are  ap- 
pointed to  wind-up  the  testator's  estate  in  tMs 
country.  [The  Peesident. — Can  a  foreign  wilL 
made  by  a  testator  domiciled  abroad,  ever  do 
more  than  place  a  person  named  in  the  position 
of  administrator  P  The  executor  is  the  creatuit 
of  English  law.]  The  contention  is,  that  the 
testator  in  this  case  has  appointed  two  sets  of 
executors.  Whether  by  English  or  by  German  law. 
two  sets  of  executors  are  appointed.  The  motion 
ought  therefore  to  be  granted.  He  also  referred 
to 

Powles  &  Oakley  on  Probate,  116 : 

Williams  on  Executors,  9th  edit.,  p.  Ifl4  : 

VeVho  V.  Light,  3  Sw.  &  Tr.  456  ;  and 

In  the  Goods  of  Baroness  von  Buseci,  6  P.  Div.  211. 

Cur.  adr.  tuU. 

June  25. — The  F&bsident. — In  this  case,  the 
deceased  was  domiciled  in  Germany.    By  para- 
graph 9  of  his  will  he  directed  that  two  busme* 
persons   should  be  appointed  as  executors  and 
requested  the  G^erman    court  of  the  district  in 
wluch   he  lived  to  appoint  these  testamentaiy 
executors,  who,  he  also  directed,  were  to  have  the 
rights    and    position    of    an    unlimited   general 
attorney  of  the  heirs,  and  whose  power  was  not  to 
be  revocable  by  the  heirs.    The  testator  requested 
that    these   executors,  when  appointed   by  the 
German  court,  were   (inter  alia)  to  get  in  the 
estate,  pay  debts  and  legacies,  and  mvest  the 
money  in  such  a  way  as  was  required  in  r^ard  to 
the    moneys   of  wards ;    and   to    perform  other 
functions  of  trustees.    As  to  the  security  to  be 
given  by  the  executors  and  trustees,  and  as  to  the 
fees  to  be  paid  to  them  for  the  performance  of 
their  duties,  the  saidprovincial  Grerman court  was 
freely  to  decide.    The  translation  of  paragraph 
10  of  the  will  is  as    follows :    "  My   estate  in 
England  has  to  be  wound-up  by  Herbert  BoUes. 
Bathurst  Lodge,  Kidbrook  Park-road,  Blackheath. 
in  the  county  of  Kent,  and  James  Hawes,  of  35, 
Old  Jewry,  London,  solicitor.    These  two  peraons 
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liaTs  to  8ell  and  to  realise  all  the  property  which 
I  possess  in  England,  and  to    hand    over    the 
proceeds  to  the  trustees  or  testamentary  executors 
(referred  to  in  paragraph  9).    I  give  to  hoth  the 
power  to  sell  all  my  movable  and  immovable  pro- 
perty existing  in  England,  to  call  in  capitals,  to 
collect  the  same,  to  acknowledge  the  receipt  and 
payment  thereof,  to  collect  claims,  to  pay  debts,  and 
in  general  to  undertake  for  the  heirs  all  neoesaary 
legal  matters,  with  binding  power  ot  the  heirs.    As 
an  honorarium,  each  of  the  two  shall  receive  100 
guineas,  in  case  they  shall  have  acted.    If,  for  the 
vinding-up  of  my  legal  matters  in  England,  legal 
assistance  be  required,  James  Hawes    shall  be 
appointed  to  that  office.   In  order  to  carry  out  the 
English  l^^^al  matters,  I  lay  particular  stress  on 
the  necessity  that  the  power  of  representation  be 
eiren  only  to  James  Hawes  personally — not  to 
his  heirs    or   rightful    suooessors."    It    will    be 
observed  that  the  persons  named  in  paragraph  10 
hare  no  power  of  distribution,  and  the  devolution 
of  authority  from  one  of  the  persons  named  to  his 
tncoessor  is  expressly  excluded.    The  question  is, 
should  the  persons  named  in  paragraph  10  be 
appointed    executors    according    to    the    tenor, 
or,  in    what    other    form    should    a    grant    be 
made  to  them  ?    The  principle  on  which  grants 
should  be  made  by  the  courts  of  this  countiy 
in    respect    of    persons     domiciled    in    fcHeign 
coimtries  appears  to  be  settled  by  the  case  of 
In  the  Goods  of  Earl  (16  L.  T.  Rep.  799 ;  L.  Rep. 
1  Prob.  &  Div.  460).    That  principle  I  take  to 
he,  that  r^;ard  should  be  had  to  the  law  of  the 
domicile  in  order  to   determine  what  power  or 
authority  has  been  vested  in  anyone  with  reg^ard 
to  dealing  with  the  estate,  and  then  to  give  such 
a  grant  to  such  person  as  will  enable  him  duly 
to  perform  in  this  country  the  duties  imposed  on 
him.    In  this  case,  Mr.  Greusemann,  an  expert  in 
the  law  of  the  domicile,  that  is  to  say,  the  law  of 
Mecklenburg  Schwerin,  states :  "  Such  an  appoint- 
ment as  is  contained  in  paragraph  10  of  tJie  will 
wonldconstitute  the  persons  so  appointed  executors ; 
and  the  competent  Glerman  court  of  the  district 
within  which  the  deceased  resided  would  appoint 
them  as  such  for  the  purpose  of  realising  pro- 
perty in  Grermany  and  transmitting  the  same  to 
anower  country  xmder  the  pi-ovisions  of  the  will." 
Although  the  word  "  executors  "  is  employed  by 
this  German  lawyer,  it  is  clear  that  the  powers 
which  he  attributes  to  the  persons  to  whom  he  so 
refers  fall  short  of  the  powers  of  an  executor 
according   to    English  law.    It  appears  to  me, 
therefore,  that  such  a  grant  should  be  made  to 
the  persons  in  question  as  will  enable  them  to 
perform  such  duties  as,  we  gather  from  what  is 
stated  by  a  competent  German  lawyer,  the  court 
of  the  domicile  would  expect  from  them,  and  that 
thig  wUl  be  a  grant  to  the  pei-sons  entitled  to 
administer  the  estate  in  England,  according  to  the 
law  of  the  domicile,  of  administration  for  the  use 
and  benefit  of  the  testamentary  executors  nomi- 
nated by  the  German  court.    To  appoint  them 
ewcutors  according  to  the  tenor  would,  I  think, 
he  to_  give  them  powers  in  excess  of  that  which 
the  wiU,  as  construed  by  the  court  of  the  domicUe, 
intended  that  they  should  have. 
Solicitors:  Kearsey,  Hawes,  and  Walsh. 


Friday,  Jvly  6. 

(Before  the  Pebsidbnt  (Sir  F.  H.  Jenne.) 

Waineweioht  v.  Wainbweioht.  (a) 

WUl  and  codicils — Additional  or  substitutional 
bequests — Surrounding    eireumstanees — Extrin- 
sic evidence. 
The  testator  executed  a  will  of  1885,   and    two 
codicils  of  1890  and  1892   respectively.     These 
documents  toere  found,  each  in  a  separate  envelope, 
at  his  bankers  after  his  death.     The  codicil  of 
1892  contained  no  revocation  clause.    After  the 
death  of  the  testator,  there  was  found  at  his 
residence  an  altered  copy  of  the  codicil  of  1890, 
which  had  served  as  a  draft  of  the  later  codicil. 
Between  the  dates  of  the  codicils  the  testator's 
property  had  largely  increased  in  value.    The 
benefits  conferred  by  the  later  eodicU  were  larger 
in  amounts  than  those  mentioned  in  the  earlier 
codicil;    but    the    same   class  of  persons  were 
benefited  in  both  documents,  the  terms  of  which 
were  almost    identiccd,   and    contained    almost 
identically  the    sam,e   powers,   provisions,  and 
limitations.      On    the    draft    the    testator    had 
written  an    indorsement  which  made  it  quite 
clear  that  he  thought  and  intended  the  second 
codicil  to  be  in  substitution  foi-  the  first. 
Held,  that  evidence  of  surrounding  circumstances 
was  admissible ;    and  that,  upon  that  evidence, 
taken  in  connection  with  the  documents  them- 
selves,  the  later  codicils  must  be  taken  to  be  in 
substitution  for  the  former. 
The  plaintiffs,  Anne  Hannah   Jemima  Waine- 
Wright,  John  Hertslet  Wainewright,  and  Robert 
Spencer   Wainewright,   were    the    executors  ap- 
pointed imder  the  will,  with  one  codicil  thereto, 
of  John  Wainewright,  late  of  Bebnont-hUl,  Lee, 
in  f^e  county  of  Kent,  who  died  on  the  27th  Sept. 
1893,  the  said  will  bearing  date  the  27th  Aug. 
1885,  and  the  said  codicil  thereto  bearing  date  the 
8th  Aug.  1892. 

The  testator  also  made  a  codicil  bearing  date 
the  22nd  Feb.  1890,  bnt  the  plaintiffs  alleged  that 
the  later  codicil  was  made  by  him  in  substitution 
for  the  earlier,  which  was  thereby  revoked. 

The  plaintiffs  claimed  that  the  court  should 
pronounce  for  the  will,  and  for  the  codicil  of  1892 ; 
or,  in  the  event  of  the  earlier  codicil  being  also 
included  in  the  probate,  the  plaintiffs  claimed  a 
declaration  that  the  testator  intended  to  substitute 
the  bequests  and  devises  contained  in  the  codicil 
of  1892  for  the  bequests  and  devises  contained  in 
the  codicil  of  1890,  and  a  direction  that  the  estate 
should  be  administered  as  if  the  codicil  of  1890 
had  been  revoked. 

The  defendante,  in  their  statement  of  defence, 
submitted  whether  both  the  codicils  should  be 
included  in  the  probate  or  not. 

The  draft  of  the  second  codicil  was  framed  by 
making  an  exact  copy  of  the  first  codicil,  and  then 
altering,  in  red  and  black  ink,  certain  portions  of 
the  copy  so  made.  The  copy  of  the  first  codicil, 
thus  altered,  became  the  draft  of  the  second 
codicil. 

One  impoi-tant  point  of  absolute  similarity  in 
the  two  codicils  was  that  the  testator  revoked  the 
appointment  in  the  will  of  two  persons  who  had 
been  originally  named  executors  and  trustees 
along  with  the  plaintiffs.  One  of  those  persons 
had  died  between  the  date  of  the  will  and  first 
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codicil.  The  powers  already  given  to  the  tmstees 
under  the  first  codicil  were  copied  verbatim  into 
the  second  codicil.  The  word  "  debte  "  was  ex- 
tended so  as  to  corer  payments  to  fulfil  contracts 
Entered  into  by  the  testator  for  the  purchase  of 
improTed  eround  rents.  There  was  an  extension 
of  a  recital  having  reference  to  the  settled  fund  of 
John  Hertslet  Wainewright,  one  of  the  plaintiffs, 
and  the  payment  thereout  of  an  annuity  of  2002. 
to  the  said  pladutifPs  wife.  The  recitals  directing 
the  trustees  to  set  apart  a  fund  for  securine 
annuities  of  502.  each  to  two  ladies  named  TarreU 
were  struck  out  in  the  draft  and  omitted  from  the 
second  codicil,  A  recital  was  struck  through  that 
the  testator  estimated  that  the  rents  and  profits 
arising  from  certain  manor  freeholds  would, 
within  a  few  years,  amount  to  the  annnn.!  gam  of 
,  and  that  he  was  desirous  of  making 
certain  provisions,  thereinafter  specified,  during 
the  period  which  might  elapse  before  the  said  net 
rente  and  profits  should  amount  to  that  sum.  In 
place  of  the  said  recital  was  inserted  a  recital  of  a 
recent  contract  to  purchase  from  a  Mr.  Wm. 
Pearce  Jones,  of  Holloway,  at  the  price  of  12,0002., 
certain  freehold  hereditaments  which  the  said 
Jones  had  agreed  to  purchase  from  another  per- 
son, and,  that  the  testator  had  agreed  to  let  the 
said  premises  to  the  said  Jones  for  a  long  term  of 
years  at  a  yearly  rent  of  4802.,  and,  that  the 
testator  wished  to  increase  the  annuity  to  the 
irife  of  the  plaintiff  John  Hertslet  Wainewright 
from  2002.  to  3002.,  but  so,  nevertheless,  that  an 
annuity  of  2002.,  which  John  Hertslet  Waine- 
wright was  empowered  to  charge  in  a  certain 
event,  should  not  be  increased  in  favour  of  any 
future  wife. 

A  clause  was  then  added,  as  follows : 

I  do  hereby  direct  that  the  yearly  enm  which,  at  my 
death,  may  be  reqnired  to  be  paid  in  order  to  complete 
the  purchase  of  the  said  hereditaments  at  Holloway 
vhioh  I  have  contracted  to  purchase  from  the  said  Wm. 
Pearce  Jones  as  aforesaid,  shall  be  raised  and  paid  by 
my  execntors  oat  of  my  residnaiy  personal  estate  in 
exoneration  of  the  same  hereditaments. 

An  addition  was  made,  whereby  the  testator 
revoked  the  declaration  that  the  plaintiff  John 
Hertslet  Wainewright  was  to  bring  75002.  into 
hotohpot.  An  addition  was  also  made  whereby 
the  trustees  were  to  be  seised  (in  addition  to  the 
manor  freeholds)  of  the  property  purchased  from 
Jones,  charged  as  to  the  latter  property  (after  the 
death  or  remarriage  of  testator  s  widow)  with  the 
payment  of  30002.  to  Mr.  J.  H.  Wainewright  abso- 
lutielv,  and  also  with  a  similar  sum  as  an  addition  to 
the  share  of  the  testator's  daughter.  Certain  provi- 
sions, in  the  event  of  the  said  manor  freeholds 
not  reaching  the  estimated  value  of  40002.  a  year, 
were  struck  out  (the  testator  having  in  fact 
lived  beyond  the  time  when  the  said  increase 
came  into  effect).  Provisions  as  to  marshalling 
the  personal  estate  ind  the  real  and  leasehold 
estates  were  struck  out. 

In  the  testator's  house,  after  his  death,  was 
found  a  copy  of  the  first  codicil  which  had  been 
altered  into  a  draft  of  the  second  codicil. 

On  the  outside  of  the  draft,  the  date  "22nd 
Feb."  had  been  struck  out  in  red  ink,  which  how- 
ever did  not  extend  through  the  1890,  and  8th 
Aug.  1892  was  written  under  the  original  date. 
The  words  "copy  codicil  to  the  will  of  John 
Wainewright "  remained  under  the  date ;    and, 


underneath,  in  the  testator's  handwriting,  the 
following  indorsemente: 

24th  Feb.  1890.— "This  is  a  ooneet  copy  of  llie 
codicil  which  I  have  siKned  and  declared. — J.  W." 

8th  Ang.  1892.—"  I  have  si^ed  and  declared  tk» 
within  altered  codicil  and  have  posted  it  to  Uoyd'e 
Bank,  189,  Fleet-street,  London,  E.C.,  to  be  kept  for  me. 
The  unaltered  oodioil  of  1890  in  my  Japan  bos  *t 
Lloyd's  Bank  is,  therefore,  superseded  and  canoellad.— 
J.  W." 

Inderwiek,  Q.C.  (Searle  and  S.  F.  Norton  with 
him)  for  the  plaintiffs. — The  question  is,  wfaetho- 
the  second  codicil  ia  in  substitution  for,  or  in 
addition,  to  the  first  codicil.  There  are  two  wan 
of  dealing  with  the  matter :  either  by  asking  ta» 
court  to  grant  probate  of  the  will  and  one  codicil 
only;  or,  to  grant  probate  of  all  three  documeirts, 
leaving  them  to  bie  construed  by  the  Ghanceiy 
Division.  The  practice  is  to  consider,  taking 
the  papers  as  a  whole,  whether  the  two  powers 
should  be  admitted  to  probate,  or  only  one.  1^ 
Court  of  Chancery  would,  in  the  former  event, 
have  to  determine  whether  the  legacies  in  iiw 
later  codicil  are  in  substitution  for  those  in  the 
earlier  codicil,  or  whether  the  legacies  are  cumula- 
tive. The  court  is  asked  to  say,  supposing  it 
should  hold  that  both  codicUs  are  to  be  admitted 
to  probate,  that  the  legacies  in  the  second  oodidl 
are  in  substitution  for  those  in  the  first.  But  the 
court  is  invited  to  say  that  the  second  codicil  is 
to  be  taken  as  altogether  in  substitution  for  the 
first.  [The  Peesidknt. — Ought  I  to  decide  tbe 
question  of  construction  if  it  arises  P  j  If  it  is 
claimed  in  the  statement  of  chiim,  and  fairly 
arises  out  of  the  litigalnon,  this  court  is  bound  to 
deal  with  it.  [The  President. — What  power 
have  I  to  piece  documente  together  and  to  say, 
taking  them  together,  what  the  intention  of  the 
testator  wasP]  JDempsey  v.  Lawson  (36  L.  T. 
Rep.  515;  2  P.  Div.  98)  deals  entirely  with 
internal  evidence.  [The  Psesident. — How  far  are 
you  entitled  to  go  beyond  internal  evidence?] 
Revocation  by  implication  is  sufficient,  and  parol 
evidence  is  sometimes  admitted : 

Jenner  v.  fjineh,  42  L.  T.  Rep.  827 ;  5  P.  Dir. 
107; 

Campbell  v.  TK»  Earl  of  Radnor,  1  Brown,  271. 

For  the  purpose  of  determining  whether  there 
are  one  or  two  papers  entitled  to  probate,  the 
court  is  entitled  to  go  into  the  circumstances  under 
which  the  papers  were  made : 

Hubbard  v.  Alexander,  35  L.  T.  Rep.  52 ;   3  CIl 
Div.  738. 

Nearly  all  the  authorities  were  refecred  to  in 
Hooley  v.  Hatton  (2  Wh.  &  Tu.  Leading  Cas.,  6th 
edit.,  349).  These  two  codicils  are  almost  identical 
not  merely  in  substance,  but  in  detail;  with 
identically  the  same  provisions,  the  same  powers, 
and  the  same  limitations ;  the  difference  beini;  aa 
increase  in  the  amount  of  the  benefite  conferred 
on  the  children  under  the  later  codicil,  t^e  testa- 
tor having  acquired  increased  funds  after  the 
execution  of  the  earlier  codicil.  Moreover,  it  is 
the  same  class  of  persons  who  are  benefited  under 
both  codicils,  and,  accordingly,  there  would  be 
the  same  motive  for  benefiting  them.  The  ap- 
pointment of  executors  is  identical  in  both  codicils, 
and  so  are  the  powers  given  to  the  trustees  to 
deal  with  the  real  estate  and  to  invest.  Upon 
all  these  grounds,  the  court  is  asked  to  hold  tioat 
the  testator,  when  he  executed  the  second  cocUcil, 
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intended  it  to  be  in  snbstitatdon  for    the  first. 
Q^ejr  sJso  referred  to 

Botburgh  t.  Pulltr,  II  L.  T.  Bap.  587  ;  13  W.  B. 
39. 

Boteoe,  for  the  defendants,  said  that  all  the 
children,  with  the  exception  of  one,  were  sui  juris, 
and  thej  consented  to  probate  being  granted  of 
the  will  and  second  codicil  only. 

The  President. — ^I  think  there  can  be  no 
leal  doubt  about  this  case.  When  one  comes  to 
consider  the  two  codicils,  I  am  satisfied,  by  merely 
oomparing  them  and  seeing  how  one  works  with 
the  other,  that  it  is  not  to  oe  supposed  that  the 
testator  intended  the  gifts  in  the  one  to  be  in 
addition  to  the  ^ts  in  the  other.  The  whole 
framing  of  the  doonment  and  the  reasons  for  the 
aUerstions  make  it  quite  clear  that  it  was  in 
mbstitntion  for  the  earlier  codicil.  At  any  rate, 
there  is  sufficient  to  raise  a  doubt;  and  the  cases, 
especially  that  of  Jenner  v.  Ffinch  (ubi  gup.)  as 
well  as  the  case  in  the  Chancery  Court,  appear 
to  me  conclusive  to  show  that,  where  there  is  a 
doubt  upon  the  words  of  the  two  documente,  as  to 
whether  one  is  in  substitution  for  the  other,  or 
vhetber  the  one  revokes  the  other,  the  court  is 
entitled  to  look  not  only  at  evidence  of  sur- 
lounding  circumstances,  but  also  at  evidence 
farnished  by  the  testator  himself.  The  evidence 
of  sorronnding  circumstances  is,  in  this  case, 
sufficiently  clear,  and  the  testator  knew  exactly 
what  he  was  doing.  Of  course,  when  one  looks  at 
the  testator's  indorsement  on  the  draft  of  the 
Masd  codicil,  his  intentions  are  put  beyond 
daoli  I  have  no  hesitation  in  holding  that  the 
later  codicil  supersedes  the  earlier  one,  and  I 
therefore  grant  pix>bate  of  the  will  and  second 
codicil  only.  I  allow  the  coste  of  all  parties  out 
of  the  estate. 

Solicitors :  Pennington  and  Son  ;  Field,  Boscoe, 
and  Co. 


July,  16  and  18. 
(Before  the  President  (Sir  P.  H.  Jeune.) 
In  the  Goods  of  Wibiand  (deceased). 
Bird  v.  Wieland  and  another,  (a) 
fnbate  pradiee — Adminiitration  pendente  lite — 
Dwation — Time    when   administrator's    duties 
terminate. 
y**  duties  of  an  administrator  pendente  lite  cease 
at  the  termination  of  the  lis  ;  that  is  to  say,  at 
the  date  of  the  judgment  admitting  the  wul  to 
proof,  and  do  not  eontintie  until  the  probate  is 
aetuaUy  issued. 
SniHOKB  in  chambei-s  to  determine  the  practice 
u  to  the  period  when  the  functions  of  an  adminis- 
tutor  pendente  lite  cease. 

John  Predk.  Wieland  died  on  the  6th  July 
1893,  leaving  a  will  of  the  4th  March  1893 
^pointing  his  widow  Bosetta  Wieland  and 
SMinel  Thos.  Hewlett  executors. 

A  caveat  was  entered  by  Mrs.  Maud  Evelyn 
Bird.^  a  daughter  of  the  testator  by  a  fointner 
""^rrifwe.  This  was  warned,  and  Mrs.  Bird  com- 
menced an  action  against  the  said  executors  by 
which  she  claimed  probate  of  the  draft  of  a  lost 
ordestrOTed  will  of  her  late  mother,  who,  it  was 
alleged,  had,  by  her  will,  purported  to  dispose  of 
wrtain  leaseholds  which  formed  the  bulk  of  the 
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property  passing  under  John  Fredk.  Wieland's 
will.  The  executors  then  propounded  the  Last 
will,  and  it  was  pronounced  for,  on  the  25th  June 
1^94,  upon  terms  signed  by  all  parties  and  sanc- 
tioned by  the  court. 

The  bulk  of  the  property  oonsistod  of  a  large 
block  of  leasehold  premises  in  the  City,  subject  to 
a  mortgage;  and,  in  the  course  of  the  proceedings, 
two  persons  were  appointed  joint  administrators 
pendente  lite,  and,  under  an  order  for  sale  which 
was  made  by  the  court  in  the  course  of  the 
proceedings,  the  administi'ators  pendente  lite 
caused  the  said  leasehold  property  to  be  adver- 
tised for  sale  by  auction,  and  the  date  of  sale  was 
fixed  for  the  17th  July. 

After  the  will  had  been  pronounced  for,  a 
difference  of  opinion  arose  as  to  whether  the 
administrators  pendente  lite,  who  were  liable  for 
the  ground  rents  due  at  Midsummer,  were  entitled 
to  receive  the  rente  payable  by  the  tenant  up  till 
the  time  when  the  executors  could  obtein  the 
actual  probate;  or  whether,  on  the  other  hand, 
the  appointment  and  office  of  the  administrators 
pendente  lite  was  automatically  extinguished  on 
the  25th  June,  when  the  decree,  granting  probate 
to  the  executors,  was  pronounced. 

In  order  that  the  point  might  be  definitely 
settled,  an  application  was  made  on  the  16th  July 
to  the  judge  in  chambers. 

Dearie  for  the  plaintiff,  Mrs.  Bird,  and  for  one 
of  the  administi'ators  pendente  lite. 

Barnard  for  the  executors. — The  office  of 
executor  dates  from  the  death.  The  judgment  of 
the  court  granting  probate  of  the  will  only  con- 
firms the  executors  in  their  office. 

The  President  intimated  that,  as  counsel 
desired  that  the  practice  should  be  definitely 
settled,  he  would  put  his  judgment  into  writing. 

Cur.  adv.  vult, 

July  18. — The  President. — The  question  is 
whether  the  functions  of  an  administrator  pen- 
dente lite  terminate  with  a  decree  pronouncing  in 
favour  of  a  will  with  executors,  or  continue  till  the 
executors  obtain  a  grant  of  probate.  After  con- 
sidering the  matter  and  inquiring  into  the  practice 
as  to  such  matters  in  the  registry,  I  thmk  that 
the  lis  terminated  with  the  decree.  After  that, 
the  position  of  things  is  the  same  as  if  there 
never  had  been  a  lis,  and  as  if  the  testator  had 
died  leaving  an  undisputed  will  with  executoi-s. 
To  this  state  of  things  the  ordinary  law  applies. 
I  do  not  think  that  the  case  is  altered  if  there  be 
no  executors.  It  is  true  that,  in  that  case,  the 
estate  veste  in  the  com-t.  But^  if  a  dispute  arises 
and  an  administrator  pendente  lite  is  appointed,  I 
think  his  functions  terminate  when  tue  dispute 
ends,  though,  after  that,  the  estate  may  still  vest 
in  the  court,  subject  to  the  right  of  the  pei-son 
entitled  to  administration  to  apply  for  it.  I  do 
not  think  that  the  case  of  Taylor  v.  Taylor 
(6  P.  Div.  29)  affects  this  question.  The  point  in 
that  case  was  not  whether  the  lis  terminated  with 
the  decree  of  the  coui"t,  but  whether  the  powers 
of  the  administrator  continued  during  the  appeal. 
It  may  be  added  that,  although  the  functions  of 
the  administrator  end  with  the  termination  of  the 
lis,  he  may,  in  some  cases,  be  right  in  retaining 
moneys  received  by  him  as  administrator  untu 
his  accounts  are  brought  in  and  passed. 

Solicitors:  Walter  B.  Sty er ;  TreodweK. -^q jp 
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DIVOECE    BUSINESS. 

Monday,  3fay  28. 

(Before  Babneb,  J.) 

Russell  vv  Bubbell.  (a) 

Divorce  praetiee — Bestitulion  of  conjugal  righis — 
Antu>er — Pleading. 

In  answer  to  a  petition  by  the  wife  for  restitution 
of  conjugal  nghte,  the  husband  pieaded  that  ih« 
petition  tmu  not  presented  in  good  faith  teith  the 
object  of  obtaining  the  relief  sought  for,  inasmuch 
as  the  petitioner  had  alleged  in  a  former  suit  for 
judicial  separation,  in  which  she  had  failed,  and 
inasmuch  as  she  still  alleged,  that  her  husband 
had  been  guilty  of  an  abominable  crime. 

The  respondent  further  pleaded  that  this  amounted 
to  cruelty  on  the  petitioner's  part,  and  he  prayed 
for  a  judicial  separation  on  this  ground. 

Upon  a  summons  to  strike  out  the  answer  on  the 
ground  that  it  contained  no  allegation  of  a 
matrimonial  qjfenee  and  disclosed  no  bar  to  the 

,    prayer  of  the  petition  .- 

Held,  that  the  case  ought  to  be  left  to  be  dealt  with 
on  the  merits,  it  being  the  practice  of  the  court 
not  to  strike  out  a  pleading  where  a  reasonable 
doubt  existed  as  to  the  legal  effect  of  the  ailegtUion 
therein  contained,  and,  where  such  legal  effect 
could  properly  be  diseuMed  after  all  the  facts 
had  been  elicited  in  evidence  at  the  trial. 

This  weis  an  appeal  from  chambers  to  strike  on  t 
an  answer  in  a  snit  for  restitution  of  conjugal 
ri^ts. 

The  wife,  who  had  previously  failed  in  a  suit 
for  judicial  separation,  which  she  had  presented 
against  her  husband  on  the  ground  of  cruelty, 
subsequently  filed  the  present  petition,  claiming 
restitution  of  conjugal  rights. 

The  husband's  answer  was  as  follows : 

(1.)  That  this  petition  has  not  been  pTCsented  bowi 
fide  and  for  the  porpose  of  relief,  inaamnoh  aa  tJie  peti- 
tioner has  alle^d,  and  still  alleges,  that  the  respondent 
has  been  ^Ity  of  the  crime  of  sodomy. 

(2.)  That  the  petitioner  has  been  gtiilty  of  cmelty  in 
falsely  alle^g-  and  filing  a  petition  and  siating'  on  oath 
that  the  respondent  had  been  gnilty  of  physical  cmelty 
towards  her,  and  also  in  stating  on  oath  that  she 
believed  the  respondent  had  been  goilty  of  the  crime  of 
sodomy. 

(3.)  That,  since  the  date  of  the  matters  mentioned  in 
the  preceding  paragraph,  the  petitioner  has  falsely  and 
malioioosly  stated  and  pnbliahed  in  writing  that  the 
respondent  has  been  gnilty  of  the  crime  of  sodomy,  and, 
when  called  upon  to  retract  and  apologise  for  the  said 
allegation,  has  refused  to  reiaract  and  apologise  and 
persisted  in  her  allegations. 

The  respondent  prayed  the  court  to  decree  that 
he  be  judicially  separated  from  his  wife,  and  to 
grant  him  such  further  and  other  relief  as  might 
be  just. 

The  petitioner  took  out  a  summons  befoi-e  the 
registrar  to  strike  out  the  answer,  but  the  regis- 
trar refused  to  strike  it  out. 

The  petitioner  appealed  to  the  judge  in 
chambers,  who  referred  the  summons  into  court 
for  further  argument. 

Murphy,  Q.C.  and  Barnard  (C.  i''.  GUI  with 
them)  for  the  petitioner. — This  may  be  ti-eated  as 
a  demurrer.  There  is  nothing  in  the  answer  that 
can  possibly  afford  a  ground  of  defence  to  the 
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petition.  The  only  valid  answer  would  be  that 
the  petitioner  had  been  guilty  of  a  matzimonia} 
offence,  which,  if  it  were  Mtabushed,  would  entitle 
the  respondent  to  relief  againjst  the  petitioner. 
There  is,  in  this  answer,  no  allegation  oi  a  matri- 
monial offence.  The  most  convenient  definitian 
of  cruelty  is  to  be  found  in  Birch  v.  Birch  (judg- 
ment of  Sir  James  Hannen,  28  L.  T.  Rep.  54U; 
42  L.  J.  23,  P.  &M.):  "something  that  would 
cause  injury  to  life,  limb,  or  health."  Tbue  earhest 
reported  case  on  the  point  was  decided  in  1755: 
Holmes  v.  Holmes  (2  Lee,  116).  We  also  rely  on 
Barlee  v.  Barlee  (1  Addams  Ecol.  301).  Althongh 
Gale  V.  Oale  (2  Robert.  EccL  421)  is  reported  on 
onl^  one  point,  it  must  not  be  said  against  the 
petitioner  that  such  a  defence  as  this  answer  con- 
tains can  be  properly  pleaded  by  the  respondent 
The  only  puolic  statement  that  the  respondent 
had  been  guilty  of  crime  was  made  by  tae  peti- 
tioner on  oath  m  the  witness-box  in  answer  to  a 
question  put  to  her  by  the  respondent's  couneel, 
which  she  was  bound  to  answer.  The  plea  allegea 
that  she  published  the  statement,  but  it  does  noi 
allege  that  she  published  it  to  a  third  party.  The 
words  "  alleged  and  stUl  alleges "  probabtr 
embrace  only  one  allegation.  JnForth  v.  Fom 
(16  L.  T.  Rep.  574;  361..  J.  122,  P.  &  M.)  spedfie 
acts  of  violence  were  charged.  [Babiteb,  J.— A 
woman  may  be  guilty  of  conduct  which  renders  it 
unsafe  for  her  to  live  with  her  husband  becaase 
he  might  retaliate.  His  health  and  safety  miglit 
not  be  in  danger.  The  whole  point  involved  seemi 
to  be  the  safety  of  the  parties.  As  a  matter  of 
common  sense,  if  the  wife's  conduct  should  tins 
out  to  be  of  so  provocative  a  character  that  the 
husband  might  not  be  able  to  restrain  himself 
from  hitting  her,  the  court  would  not  make  a 
decree  for  restitution  of  conjugal  rights,  became 
her  safety  might  be  endiuigei«d.J  There  is 
no  authority  for  such  a  proposition :  it  woold 
not  be  a  matrimonial  offence  by  the  person 
invoking  the  aid  of  the  court.  Forth  v.  Forth  («W 
sup.)  seems  to  have  been  founded  on  PriehardT. 
Prichard  (10  L.  T.  Rep.  789;  3  Sw.  &  Tr.  523;. 
In  Priehard's  case,  there  was  an  allegation  that 
the  health  of  the  husband  had  suffered,  and  that 
there  had,  moreover,  been  a  lifting  of  handa 
against  him  amounting  to  an  assault.  Tbe 
principle  suggested  by  the  court  would  seem  to  Ix 
only  applicable  in  cases  where  the  wife  bas 
actually  raised  her  hand  against  her  husband  is 
addition  to  using  her  bad  tongue  against  hiiS' 
This  point  is  now  raised  for  the  first  time,  and  it 
is  submitted  that  the  husband  cannot  avail  him- 
self of  the  allegation  in  his  answer  as  a  bar  to  bia 
wife's  suit  for  restitution.  [Babnes,  J. — Might 
not  words  be  a  matrimonial  offence  if  they  amoont 
to  menace?]  Words  would  not  amount  to 
menace,  unless  accompanied  with  the  present 
power  to  inilict  an  injuiy.  There  is  no  case  in 
which  the  matrimonial  offence  of  cmelty  has  been 
held  to  be  established,  unless  there  has  been 
injury,  or  probable  injury,  in  the  sense  indicated 
in  the  authorities  cited.    They  also  referred  to 

The  Divorce  Act  1857  (20  &  21  Vict  c.  85),  a.  22: 

Curtis  V.  Curtin,  1  Sw.  A,  Tr.  192; 

Cousen  v.  CouKen,  12  L.  T.  Bep.  712;  11  Jnr.  X.S 

656 :  34  L.  J.  139.  P.  &  M. ; 
Birch  V.  Btrcfc,  28  L.  T.  Bep.  540 ;  42  L.  J.  23. 

P.  *  M. ; 
Slaee  v.   Stace,  18  L.  T.  Bep.  740;   37  L.  J.  31. 
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Bobion,  Q.C.  and  Deane  (A.  L.  Daviet  with 
them)  for  the  respondent. — ^The  mere  making  of 
a  charge  such  as  this  wonld  not  be  sufficient  for 
onr  purpose  upon  this  application,  the  question 
being  whether  a  charge  of  this  character  maj  not, 
Trndo*  oerbun  circumstances,  be  such  as  to  amount 
to  oroeltj.  The  respondent  must,  of  course,  show 
that  such  circumstances  are  sufficiently  indicated 
I7  his  plea.  In  other  words,  the  answer  must 
take  the  charge  out  of  the  oategoty  of  mere  abuse 
m  reproach,  and  must  show  that  it  is  essentially 
eniel,  that  it  is  intended  to  injure,  axid  that  it  is 
calculated  to  make  the  married  life  an  impossi- 
Ulitj.  Those  allegations  were  sufficiently  made 
in  the  answer.  The  charges  are  persisted  in,  and 
the  maintenamoe  of  a  home,  a  social  establishment 
iortiiia  husband  and  wife,  is  an  impossibility  under 
(och  circumstances.  In  OdU  v.  OdU  [ytoi  tup.) 
the  charge  of  incest,  which  was  there  in  question, 
«a«  treated  merely  as  a  charge  calcumted  to 
womid  the  feelings,  and  it  might  nave  been  simply 
levelled  by  the  one  party  against  the  other  in  the 
priracy  of  their  own  home.  But  the  charge  in 
the  present  case  is  made  publicly,  and  under 
ehvamstanoes  which  show  deliberate  cruelty. 
Ike  charge  was  disproved  at  the  former  trial. 
Kerotheless  the  petitioner  repeats  and  persists 
in  it.  Is  she  not  to  be  held  guilty  of  cruelty  in 
;'diberately  wrecking  her  husbands  reputation P 
iIBakbes,  J. — Is  there  any  case  of  tlut  kindP 
'  This  is  a  case  which  is  unique.  I  doubt  whether 
I  onght  to  strike  out  this  plea,  practically  on 
'  fanurrer,  and  I  think  that  tlie  matter  ought  to 
^  tried  by  a  joiy.]    That  is  veiy  much  what  the 


said  in  Stow  v.  Siwee  (u6t  vup.).  If  the 
re^iondent  were  ordered  to  receive  his  wife  into 
Ma  house  again,  and  she  were  to  persist  in 
making  these  charges  against  him,  the  provoca- 
non  might  be  so  great  as  to  cause  him  to  lose  his 
Klf-oontrol,  and  ne  might  do  her  some  actual 
Wily  harm.  The  danger  would  arise  on  a  re- 
nunption  of  cohabitation. 

C.  P._  Gtfl  in  reply. — The  wife  is  not  asking  for 

protection.    The  husband  is,  on  the  other  hand, 

;  leekiiigto  bar  her  petition,  and  is  counter-claiming 

I  m  his  answer  for  a  judicial  separation,  upon  a 

I  BDund  which  he  could  not  seriously  put  before 

:  the  court  upon  a  petition  for  a  judicial  separation. 

At  the   most,    tlie   wife's    charges    amount    to 

slander. 

Babheb,  J. — ^I  think  the  case  ought  to  be  left 
w  be  disposed  of  on  the  merits,  i  am  strongly 
of  opinion  that  the  plea  of  the  respondent  ought 
not  to  be  struck  out,  nor  be  disposed  of  practi- 
cally upon  demurrer,  but  that  its  subject-matter 
onght  to  be  tried  by  a  jury.  The  petitioner's 
oonnael  aays  that  the  answer  ought  to  be  struck 
<"* ;  the  respondent's  counsel,  on  the  other  hand, 
sy«  that  it  ought  to  remain.  The  most  that  I 
<»nld  say  now  would  be,  that  it  is  doubtful  which 
contention  ia  right,  and,  under  these  circnm- 
"Mces,  I  think  the  practice  has  been  not  to 
wnke  out  a  plea,  in  a  case  where  the  whole  matter 
can  be  dealt  with  at  the  trial,  after  all  the  facts 
*«  ont  I  believe  it  to  be  a  matter  within  my 
**»rtion  as  to  whether  the  pleadings  should  lie 
*fpck  out  or  not,  and  I  think  tjiis  is  a  case  in 
Jtach  it  is  far  preferable  that  the  facts  should  be 
r™  JPJ'Ted,  and  that  then  the  question  of  law,  as 
»  mtether  this  answer  is  a  good  or  a  bad  defence 
» the  petitioner's  suit,  should  be  decided  by  the 


judge  at  the  trial,  upon  the  facts  then  ascertained. 
Un^sB  it  were  made  perfectly  clear  to  my  mind 
that  I  ought  to  strike  out  the  answer  at  this  stage 
of  the  proceedings,  I  do  not  think  it  should  be 
now  struck  out ;  and  it  is,  in  my  view,  far  more 
convenient  that  the  whole  matter  should  be  dis- 
posed of  on  the  merits  at  the  trial,  when  evidence 
in  proof  or  disproof  of  the  answer  can  be  given, 
and  when  the  court  will  be  in  a  position  to  pro- 
nounce an  opinion  upon  the  legal  effect  of  the 
answer  when  the  facts  regarding  it  have  been 
proved.  The  registrar  has  refused  to  strike  out 
the  answer,  and  I  shall  uphold  his  decision.  I 
dismiss  this  appeal,  without,  however,  deciding  at 
the  present  time  whether  the  answer  does  or  does 
not  disclose  a  legal  answer  to  tJie  prayer  of  the 
petition. 

Solicitors:  for  the  petitioner,  Yal'm,  Chaplin, 
and  Peckham;  for  the  respondent,  Vtmdereom, 
and  Co. 
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COURT    OF    APPEAL. 

Thursday,  Jvly  12. 

(Before    the    Loed    OHAircELix>B    (Herschell), 

LiNDLBY  and  Davbt,  L.JJ.) 

Re  HARDiNa ;  Habdino  «.  Habdino.  (a) 

APPEAL   FBOM    THE    CBANCEBT  DIVISION. 

Power — Joint  appointment — Power  of  revocation 
— Mevocaiion  and  new  appointment  by  survivor. 

A  ntarriage  settlement  gave  the  husband  and  wife 
a  power  of  appointm,ent  among  the  children  of 
the  marriage  during  their  joint  Uves  by  deed. 
with  or  without  power  of  revocation  and  new 
appointment,  and 'in  default  of  and  subject  t» 
stiih  joint  appointment,  then  as  the  survivor 
should,  after  the  decease  of  the  other,  by  deed  ot 
i&iU  appoitU.  The  power  was  exercised  by'  the 
huabanid  and  vnfe  jointly  by  a  deed,  which  pro- 
vided that  "the  appoitUm^ents  made  by  these 
presents  are  made  subject  to  the  power  of  revoea^ 
tion  and  new  appointment  mentioned  in  the 
hereinbefore  rerUed  indenture,"  i.e.,  the  seUle- 
m,ent. 

Held,  that,  after  the  death  of  the  wife,  the  husband 
could  effeetuaUy  revoke  the  joint  appointment 
and  mcuce  afresh  appointment. 

Decision  of  North,  J.  affirmed. 

By  a  settlement  made  on  the  marriage  of  the- 
Rev.  J.  W.  Harding  with  Elizabeth  A.  R.  Barker,, 
and  dated  the  8th  Dec.  1846,  a  sum  of  about 
12,0002.  was  settled  upon  trust  for  the  husband 
and  wife  and  the  survivor  for  life,  with  a  power  of 
appointment  among  the  children  of  the  marriage 
and  their  issue  as  the  husband  and  wife 

Daring  their  joint  lives  by  any  deed  or  deeds  by  both 
of  them  legally  executed,  and  either  with  or  withont 
power  of  revocation  and  new  appointment,  shall  from 
time  to  time  appoint,  and,  in  de&nlt  of  and  snbject  to 
snoh  joint  appointment,  then  as  the  enrvivor  of  them, 
the  said  J.  W.  Harding  and  Elizabeth  A.  B.  Barker, 
shall,  after  the  deoaase  of  the  other  of  them,  by  any 
deed  or  deeds  by  him  or  her  legally  ezeoated,  with  or 
withont  power  of  revocation  and  new  appointment,  or 

(o)  Beport«d  by  W.  C.  Biss,  Esq.,  BarrlateK^Law. 

yitized  by  Google 


270-iVol.  LXXIJ 


THE  LAW  TIMES. 


[Oct.  27,  im. 


Ot.  of  App.] 


Be  HABDiira;  Habdino  v.  Habdiho. 


[Ct.  of  App. 


by  Iiifl  or  her  laat  will  and  testament  or  any  codioil  or 
eodiofla  thereto  in  writing,  from  time  to  time  ^>poi]>t. 

In  1878  the  husband  and  wife  jointly  appointed 
to  each  of  two  daughters  the  sum  of  20001. 

By  a  deed-poll,  dated  the  30th  Jan.  1881,  which 
recited  the  settlement  of  the  8th  Dec.  1846,  but 
only  the  joint  power  of  appointment,  the  husband  - 
and  wife,  in  exercise  of  the  power  contained  in  the 
settlement,  jointly  appointed  that  the  unappointed 
part  of  the  trust  funds  should  be  heia  upon 
certain   trusts    therein  mentioned,   and    it    was 

Erovided  that  (clause  7)  "  The  appointments  made 
T  these  presents  are  made  subject  to  the  power 
of  revocation  and  new  appointment  mentioned  in 
the  hereinbefore  recited  indenture." 

Mrs.  Hardin)^  died  on  the  10th  Feb.  1881. 

By  a  deed^ll,  dated  10th  March  1886,  the 
Bev.  J.  W.  Harding,  "in  exercise  of  the  power 
reserved  to  him  hr  &e  said  deed-poll  of  the  30th 
Jan.  1881,"  whoUy  revoked  the  appointments 
expressed  to  be  made  by  the  same  deed-poll,  and 
appointed  that  the  trust  funds  should  be  held  on 
certain  other  trusts,  and  reserved  a  power  of 
revocation. 

The  Bev.  J.  W.  Harding  died  on  the  6t]i  June 
1893. 

A  question  then  arose  whether  the  Bev.  J.  W. 
Harding  after  the  death  of  his  wife  had  power  to 
revoke,  and  did  by  the  deed-poll  of  the  10th 
March  1886  effectually  revoke  the  trusts  declared 
by  the  deed-poll,  dated  the  30th  Jan.  1881,  executed 
by  himself  and  his  wife,  or  any  of  such  trusts; 
and  on  the  11th  Dec.  1893  an  originating  summons 
was  taken  out  by  the  trustees  of  the  settlement 
to  have  the  matter  decided. 

The  summons  was  heard  by  North,  J.  aa  the 
24th  April  1894,  who  held  that  the  Rev.  J.  W. 
Harding  had  effectually  revoked  the  joint  appoint- 
ment of  the  30th  Jan.  1881. 

From  this  decision  the  persons  interested  under 
the  joint  appointment  appealed. 

Cotens-Hardy,  Q.C.  and  /.  O.  Butcher  for  the 
appellants. — Mr.  Harding  had  no  power  to  revoke 
the  joint  appointment  of  nimself  and  his  wife ;  but 
if  he  had  he  did  not  do  so.  The  power  to  revoke 
the  joint  appointment  conld  only  be  reserved  to 
both.  In  the  deed  of  joint  appointment  the  joint 
power,  and  the  power  of  revocation  which  follows 
it,  only  are  recited,  and  there  is  no  reference  to  the 
power  of  the  survivor,  therefore  the  power  of 
revocation  reserved  is  to  the  appointors  jointly. 
Assuming  that  a  power  of  revocation  and  new 
appointment  could  have  been  given  to  the  survivor 
by  the  deed  of  1881,  there  is  nothing  to  show  any 
intention  to  reserve  such  a  power ;  on  the  contrary, 
it  points  to  a  fntnre  revocation  and  appointment 
by  both.  In  Dixon  v.  Pyner  (54  L.  T.  Rep.  748) 
such  power  was  specially  reserved  to  the  survivor 
by  the  joint  deed  of  appointment.  BrudeneU  v. 
Elwes  (1  East,  442)  is  distinguishable,  as  there  the 
power  of  appointment  and  revocation  was  a 
single  power,  while  here  the  joint  power  and  the 
power  to  the  survivor  are  two  separate  powers. 
The  deed  of  appointment  must  contain  the  power 
pt  revocation :  (Sugden  on  Powers,  8th  ed.  p.  387.) 
,  Sunn/en  Eady,  Q.C.  and  O.  P.  C.  Lawrence ; 
Bickley  Rogers  and  Methold  for  the  respondents. 

The  LosD  Chancellob. — This  is  an  appeal 
from  a  declaration  that  the  appointments  made 
by  the  deed-poll  of  the  30th  Jan.  1^1  were 
revocable    appointments,   and  were  revoked  by 


J.  W.  Harding  after  the  death  of  his  wife  by  a 
deed  of  the  10th  March  1886.  The  power  o( 
appointment  exercised  by  the  deed  of  1881  mt 
conferred  by  the  marriage  settlement  betnot 
John  W.  Harding  and  his  wife  of  the  ISili  Dec. 
1846.  By  that  settlement,  a  power  of  appcHiit- 
ment  was  reserved  to  the  husband  ana  wife, 
"  during  their  joint  lives,  by  any  deed  or  deeda  by 
both  of  them  legally  executed,  and  either  vitii  or 
without  power  of  revocation  and  new  appomt- 
ment,"  the  appointment  to  be  among  the  children 
of  the  marriage,  "  and  in  default,  and  subject  to 
such  joint  appointment,  then  as  the  survivor  of 
them  should  after  the  decease  of  the  other  fa; 
deed,  with  or  without  power  of  revocation  and  ii£v 
appointment,  or  by  wiU,  from  time  to  time  appoint 
On  the  30th  Jan.  1881  the  husband  and  wile,  ii 
pursuance  of  the  power  conf  en-ed  npon  them  bj  tk 
deed,  made  an  appointment,  the  nature  of  which  it 
is  not  necessary  to  state.  By  that  deed  (clause  7) 
it  was  declared  "  the  appointments  made  by  theat 
presents  are  made  subject  to  the  power  of  reroo 
tion  and  new  appointment  mentioned  in  tU 
hereinbefore  recited  indenture,"  the  indenton 
being  the  marriage  settlement  of  1846.  After  Ht 
death  of  the  wife,  the  husband  by  a  deed  dn^ 
executed  did  revoke  that  appointment.  It  ia 
contended  that  he  had  no  power  to  do  so  on  tn 
grounds :  first,  that  the  power  to  revoke  ooold  onlj 
be  reserved  to  the  husband  and  wife  jointly  i 
respect  of  the  joint  appointment  made ;  and 
secondly,  that,  even  if  it  could  have  been  reserrei 
to  the  survivor  ot  Xhem,  it  had  not  been  eSectnaQf 
so  reserved.  In  the  case  of  BrudeneU  v.  Ebut 
(ubi  sup.),  under  marriage  articles  power  *»i 
reserved  to  appoint  the  estates  as  the  husband 
and  wife  or  the  survivor  of  them  should  from  iint 
to  time,  either  with  or  without  power  of  reroea' 
tion,  direct,  limit,  or  appoint.  A  joint  appoint- 
ment was  made  by  the  two,  and  the  qnestiiHi  ma 
whether  that  could  be  revoked  by  the  survivor.  B 
was  contended  that  the  joint  appointment  conld 
only  be  revoked  by  the  two.  Lord  Kenyon  aaid: 
"  I  see  no  reason  to  doubt  but  that  the  appoint- 
ment by  the  wife  alone,  by  the  deed  of  1T!% 
wds  a  g;ood  appointment  as  far  as  it  is  wansnted 
by  the  power,  and  that  it  is  a  good  revocation  of 
the  prior  appointment  of  1768.  The  marri»p 
articles  meant  to  give  a  joint  power  of  appoint- 
ment to  the  husband  and  wife  during  their  lins, 
and  after  the  death  of  either,  that  the  surriTor 
should  have  equal  power  to  revoke  and  make  a 
new  appointment.  It  seems  clear  that  an  eqnai 
degree  of  confidence  was  reposed  in  both  husband 
and  wife,  and,  as  it  could  not  be  foreseen  what 
alterations  the  exigency  of  the  family  might  from 
time  to  time  require,  it  was  thought  more  prudent 
to  leave  the  survivor  of  them,  whichever  it  migM 
be,  the  same  power  to  mould  the  appointment 
that  had  been  committed  to  both  whue  liTisg. 
That  seems  to  me  to  indicate  the  principles  which 
should  guide  the  court  if  there  be  anyamWgoity 
in  the  construction  of  a  marriage  settlement 
of  this  description.  But  it  is  said  in  the  piw?"' 
case  the  power  of  appointment  and  reTOcatioB 
is  not,  as  in  the  case  of  BrudeneU  v.  Elvxi,i 
single  power,  but  that  there  are  two  separate 
powers,  the  one  the  joint  power  and  the  oto 
the  power  to  the  survivor,  with  a  power  of  w?- 
cation  attached  to  each.  I  think  that  thei«  i> 
a  fallacy  involved  in  Ihat.  No  doubt,  in  "" 
present  case,  the  powers  of  appointment  givm  ^ 
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t£oeA  in  ■wbai,  mwr  be,  tenned  two 
hoMS,  whereas  4n  SrtuUnell  r.  Elwet  they  were 
onqnised  in  a  edngle  clanBe.  But  where  power  is 
jren  to  two  peraens  and  a  power  is  given  to  the 
DrriTor,  that  is  two  powers,  whether  yon  insert 
lie  two  powers  in- a  single  clause  or  separately  in 
iro  separate  clauses ;  it  is  not  tlie  mode  of  draf  t- 
ig  which  makes  theju  two  powers.  In  substance 
My  are  two  powers  in  the  one  case  as  they  are  in 
lie  other.  I  therefore  do  not  see  really  any  snb- 
tantial  distinction  between  this  case  and  Brtide- 
i«fl  T.  Eltoee.  Now,  I  turn  to  the  words  of  the 
ettleme;nt.  The  power  is  given  to  make  the 
opointeient  wiih  or  without  power  of  revocation. 
I  does  not  eay  revocation  by  tnem,  and  the  ques. 
km  is,  on  t)ie  true  construction  of  the  provisions 
il  the  deed,,  was  it  intended  the  power  of  revoca-  * 
ioD  should  be  confined  to  a  power  of  revocation 
ff  the  two  jointly,  or  that  there  should  be  a  power 
I  levoeation  by  the  snrvivor,  supposing  the 
wwer  to  the  survivor  be  duly  reserved  ?  I 
annot,  myself,  doubt  that  it  was  the  intention  nf 
the  framers  of  this  settlement  that  there  should 
lie  in  the  ease  of  the  exercise  of  the  joint  power 
ifowerof  revocation  by  the  survivor,  if ,  as  I  say, 
nt  was  duly  reserved.  Then  the  question 
icmains  whether. such  a  power  of  revocation  was 
Ted  by  the  deed  of  1881.  The  deed  of  1881, 
:  making  the  appointment,  provides,  as  I  have 
jiid,  that  the  appointments  are.  ''  subject  to  the 
rof  revocation  and  new  appointment  men- 
1  in  the  hereinbefore  recited  indenture."  For 
!  pnrpose  of  sedng  what  is  reserved  yon  are 
...Jora  back  on,the  provisions  of  the  indenture, 
'inditeeems  to.  me,  upon  the  true  construction  of 
fluae  7,  whatever  power  could  be  reserved  in 
pnraance  of  and  in  confonnity  with  the  trusts 
of  the  aettlement  is  reserved  by  clause  7.  The 
<nlT  Boggestion  which  was  UFced  to  the  contrary 
IM  tonnded  upon  the  faqt  that  in  the  recital  in 
W  deed  of  1881  reference  was  only  made  to  the 
)o*er  of  joint  appointment  and  to  the  words  of 
ntoaiaan.  which  follow  it,  and  there  .  was  no 
vteaxux  to  the  power  by  the  survivor.  It.  seems 
1^  me  it  would  be  impoasible  to  give  such  effect  as 
Woontended  for  to  the  recitals,  and  by  reason  of 
jlhem  to  cut  down  what  appears  to  me  to  be 
IfiuBly  the  proper  construction  of  the  provisions 
iwotamed  in  clause  7.  For  these  reasons  I  think 
;  flie  judgment  appealed  from  is  right,  and  ought 
to  be  affirmed. 

LiHDLET,  LtJ.-^I   am   of   the  same  opinion. 

Xlie  utmost  extent  to  which  I  could  go  with  the 

wnniel  who  have,  argued  the  case  for  the  appel- 

haU  is,  that  it  is  jurt  possible  to  read  this  power 

M  two  powexB .  instead  of  one,  and  if  you  do  read 

»»  two  and  give  them  the  construction  put  on 

™ni  by  the  counsel  for  the  appellant,  the  result 

'"'Id  be  to  defeat  what  ninety-nine  men  out  of  a 

Mnted  would  say  was  the  real  object  of  the 

^ties.  What  is  the  object  which  everybody  has  in 

™amgasettlementof  this  kind.*  It  is  to  give  the 

nnsUmd  amd  wife  a  joint  power,  and  after  the 

'''*«crf  dther  to  pve  the  survivor  the  power  of 

KvoloBg  the  old  appointment  and  making  a  new 

W^atment  a«cor£ng  to  the  exigencies  of  the 

^^ay.   It  is  impossible  to  see  what  may  happen 

jil  **  thirty  years  after  the  parties  marry, 

»M  the  object  of  the  husband  and  wife  is,  that 

' -jL?*^  are  living  they  shall  have  the  power  to 

^%  the  settlement.   Ilr.  Hardy's  construction 

oeteata  Oat  object,  whereas  the  construction  put 


on  this  clause  by  the  learned  judge  carries  it  out. 
Which  view  are  we  to  take  P  Are  we  io  say  that, 
because  a  clause  is  framed  so  that  it  may  be 

Sossibly  read  two  ways,'  we  must  read  it  so  as  to 
efeat  the  object?  The  argument  is  far  too  subtle 
and'pandoxicaLL  I  am  satisfied  it  is' wrong.  The 
reasons  for  that  opinion  I.  need  not  repeait. 
The  trnth  is,  the  mom^tyou  grasp  the  principle 
affirmed  in  Brude»elL-r:  JS/uoe«,  and  earned  out,  I 
will  not  say  extended,  in  Dixon  v.  Pyner,  t^is 
case  is  clear. 

Davet,  L.J. — ^I  cannot  bring  my  mind  to  feel 
any  serions  doubt  about  this  case.  'Hi.x.  Hardy's 
first  point  was,  that  there  were  two  powers  an(l 
not  one  power.  That  is  true,  but  wherever  you 
have  a  joint  power  for  two  persons  to  appoint, 
followed  in  default  of  such  joint  appointment 'by 
a  power  to  one  to  aj^ioint,  they  are  two  powera; 
and  I  observe  that,  even  in  BrndeneU  v.  Ehoes, 
Lord'  S^wiyon  accurately,  as  I  think,  treated  it  as 
two  powers.  He  says :  "  The  marriage  articles 
meitnt  to  give  a  joint  power  of  appointment  to  the 
husband  and  -wife  during  their  hves,  and  after  the 
death  of  either  that  the  survivor  should  have  equal 
power  to  revoke  and  make  a  new  appointment." 
It  is  always  two  persons,  in  whatever  language 
you  couch  'the  power,  whether  in  the  suocinet  and 
short  form  used  in  BrudeneU  y.  Ehoes,  or  in  the 
more  elaborate  form  in  use  by  oonvevastoers  in  the 
present  day.  It  appears  to  me,  wnen  von  once- 
graep  the  principle  of  BrudetieU  v.  Elwei,  this 
case  is  at  an  end,  because  that  caae  decided  tibat 
a  x>ower  of  revocation  under  a  provision  of  this. 
kind  could  be  reserved  in  a  case  <«  a  joint  appoint^ 
ment  either  to  the  husband  and  'wife  jointly 
during  their  lives,  or  on  the  death  of  either  to  tiie 
survivor.  That  being  so,  what'  is  the  meaning  of 
these  words, '"  subject  to  the  power  of  revocation 
or  new  appointment  mentioned  in  the  hereinb^ore 
recited  indenture  "  ?  They"  refer  to  •  whatever 
power  of  revocation  or  new  appointment  could  be 
reserved  consistently  'with  tiie  settlement.  Mr. 
Butcher  says  there  is  nothing  to  show  tiie  intention 
to  reserve  a  power  of  revocation.  I  should  rather 
reply,  that  it  is  on  those  who  'wish  to  restrict  tiie 
meaning  of  thosewords  to  show  why  they  should 
receive  a  narrower  eonstruction  than  that  which 
is  the  natural  eonstruotioB.  and  meaning  of 
the  words.  Hfr.  Butcher  r^ed  on  the  reoit^.  I 
do  not  attach  any  importance  to  that.  When 
conveyancers  are  drawing  an  appointment,  it  is 
usual  to  recite  so '  much  of  the  settiement  as 
shows  the  power  -theT  mean  to  exercise,  and  that 
is  what  is  done  in  the  present  case.  We  should 
be  defeating  the  object  of  this  settiement,  which 
was  to  reserve  to  the  husband  and  wife  and  the 
survivor,  power  to  mould  the  trusts  of  this  trust 
fund  to  suit  the  exigencies  of  the  family  from 
time  to  time  as  they  arose,  and  we  should  be 
defeating  the  object  of  the  appoin'tors  in  1881  if 
we  accected  to  the  argument  of  the  appellants. 

Solicitors :  Wade  and  Lyall ;  Meredith,  Roberts, 
and  Mills,  agents  for  Baker  and  Co.,  Weston- 
super-Mare;  HuWerte  and  Sueaey  ^  Waltert, 
Deverell,  and  Co. 
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Wednesday,  July  11. 
(Before    the   Losd    Chancellos    (Herschell), 

LiNDLET  and  Datst,  L.JJ.) 
Be  LoBD  Gbbabd  and  Bebchah's  Gontbact.  (a) 

APPEAL  FBOM  THE  CHANCEBT  DITI8I0N. 

Vendor  ond  purchaser  —  Title  —  "  Eentcharge  " — 
Land  and  easement  purchased  from  limited  owner 
— Perpetuoil  rent  payable  6jf  a  corporation — 
Charge  on  rates  leviable  by  corporation — Lands 
Clauses  Consolidation  Act  1845,  ss.  10,  11 — 
4  Geo.  2,  e.  28,  e.  5. 
Whenever  a  rent  is  reserved  upon  the  sale  of  land 
to  promoters,  under  sect.  10  of  the  Lands 
Clauses  Consolidation  Act  1845,  that  rent 
becomes  ipso  facto  charged  upon  the  rates  and 
toUs  by  sect.  11. 
When  land  is  sold  reserving  a  rent,  that  rent  may 
properly  be  called  a  retUeharge,  even  if  it  is  in 
law  a  rent-seek,  as,  by  virtue  oj^  Oeo.  2,  e.  28,  s.  5, 
a  right  of  distress  has  become  incident  to  it. 
By  a  special  Waterworks  Act  of  1855,  which 
incorporated  the  Lands  Clauses  Consolidation 
Act  1B45,  the  corporation  of  L.  was  empowered 
{sect.  2)  "  to  purchase,  at  an  annual  or  other  rent," 
certain  land,  "  or  any  easement  over  the  same," 
and  it  was  provided  that  (sect.  3}  "  the  persons 
empowered  by  the  Lands  Clauses  ConsoRdation 
Act  1845  to  convey  lands,  shali  have  fuU  power 
to  convey  or  grant  in  perpetuity,  at  an  annual 
or  other  rent,  any  lands  for  the  purposes  of  this 
Act  or  the  Acts  incorporated  thereimth,  or  any 
easement  over  such  lands." 
In  1856  an  absolute  owner  and  a  limited  owner 
respectively  conveyed  certain  land  and  easements 
to  the  corporation  of  L.  for  the  purposes  of 
the  waterworks,  in  consideration  of  certain  rents 
which  the  corporation  covenanted  to  pay  in 
perpetuity. 
Held,  that  the  special  Act  extended  the  provisions 
of  sect.  10  of  the  Lands  Clauses  Consolidation 
Act  1845,  and  gave  a  limited  owner  the  power, 
which  an  absolute  owner  already  had,  of  conveying 
land  in  consideration  of  a  rent,  and  also  gave 
both  limited  and  absolute  owners  power  to  convey 
easements  in  consideration  of  a  rent,  and  that 
such  rent  was  by  sect.  11  of  the  Lands  Clauses 
Consolidation  Act  1845  OMrged  on  the  rates 
payable  under  the  special  Act;  and,  therefore,  it 
was  properly  described  in  particulars  of  sale  as 
a  "  rentcharge." 
Decision  of  Chitty,  J.  affirmed. 
On  the  20th  June  1893  Lord  Gerard  caused 
certain  property  to  be  offered  for  sale  by 
auction. 

The  particulars  of  sale  contained  at  the  top  the 
following  words,  "  Rare  investment  in  an  abso- 
lutely secured  rentcharge  of  215i.  98.  per  annum." 
Further  on  the  property  was  described  as  : 
All  that  aggregate  yearly  rentoluurge  or  sum  of 
2151.  9i.,  payable  in  perpetuity  by  the  Corporation  of 
tiie  City  of  Liverpool  in  respect  of  a  water  pipe  rent  on 
that  portion  of  the  Bivington  pipe  line  extending  2  miles 
and  1580  yards,  or  thereabouts,  through  the  Qsnwood 
estate  in  the  township  of  Ashton-in-Makerfield,  and 
extending  from  Stabahaw  Cross  to  near  Hollin  H«y 
House  in  the  said  township,  and  created  by  virtue  and 
under  the  authority  of  the  Liverpool  Corporation  Water- 
works Aot  1855  and  subsequent  Acts,  and  seoured  by 
covenants  of  the  Corporation  of  the  Borough  of  Liver- 
pool, and  by  a  statutory  charge  on  the   rates    leviable 

(a)  Beport«d  by  W.  C.  Bibs,  Esq.,  Barrlater-at-Ijav. 


by  the  corporation  nnder  the  provinons  of  some  ct  San 
Acts.  The  above  offers  an  exceptionable  seonre  iimt' 
ment,  the  security  of  the  city  of  Liverpool  iaet 
unequalled,  the  present  price  of  3^  per  cent.  1001.  stock 
being  about  1171. 

The  conditions  of  sale  stated  that  "  the  propettj 
offered  for  sale  is  composed  of  the  whole  of  > 
perpetual  yearly  rent  of  12.  5s.,  created  by  a  deed 
dated  the  31st  March  1856,  and  of  part  (2142.  U.)i 
a  perpetual  yearly  rent  of  2502.,  created  by  a  deed 
dated  the  5th  April  1856." 

The  preamble  of  the  Liverpool  Gorpoiatiaa 
Waterworks  Act  1855  (18  Vict.  c.  Levi)  recited 
the  Liverpool  Corporation  Act  1847,  the  Livetpod 
Corporation  "Waterworks  (Amendment)  Act  185^ 
and  the  Liverpool  Corporation  WaterwoAi 
'  (Deviations)  Act  1852.  By  sect.  2,  it,  amon^  other 
things,  enacts  that :  "  Subject  to  the  provimom  o( 
this  Act,  and  with  and  subject  to  such  of  tl( 
powers  and  provisions  of  the  said  recited  Acts,  and 
of  the  Acts  incorporaed  therewith,  as  are  not 
hereby  altered  or  repealed,  it  shall  be  lawful  fa 
the  mayor,  aldermen,  and  burgesses  to  make  sM 
maintain  "  certain  works  thereby  authorised, "  ui 
for  that  purpose  to  purchase  either  absolutely  fa 
a  sum  in  gross  or  at  an  annual  or  other  rent,  ud 
to  enter  upon  and  take  and  use  such  of  the  lands'* 
delineated  on  the  deposited  plans,  and  referred  i 
in  the  deposited  book  of  reference,  "  as  shall  \i 
necessary  for  that  putxrase,  or  any  eaaemeiii 
privilege,  power,  or  authority  in  or  over  tiie  Bam) 
and  the  new  works  respectively  by  this  Act  autht 
rised  shall,  for  all  intents  and  purposes,  becaM 
and  be  part  of  the  undertaking  of  the  Liverpoot 
Corporation  Waterworks.  And  by  sect.  3,  it  pnv 
vided  that  "  the  persons  empowered  by  the  Liidi 
Clauses  Consolidation  Act  1845  to  convey  lasdi 
shall  have  full  power  to  convey  or  f;frant  in  p«^ 
petuity,  at  an  auTiual  or  other  rent,  any  lands  for 
the  purposes  of  this  Act,  or  the  Acts  incorporated 
therewith,  or  any  easement,  power,  or  anthori^ 
in  or  over  such  lands." 

At  the  sale  the  appellant  Thomas  Beechaa 
bought  the  property  for  70002. 

On  the  9th  Aug.  1893  an  abstract  of  the  title  io 
the  property  sold  was  delivered  to  the  purchaseA 
solicitors,  commencing,  in  conformity  with  fta 
conditions  of  sale,  with  the  deeds  of  the  SIA 
March  1856  and  the  5th  April  1856.  Those  dee* 
were,  so  far  as  is  material  to  the  present  proceed- 
ings and  mutatis  mutandis  similar  in  form,  exc^ 
that  the  vendor  and  grantor  in  the  deed  of  tM 
3l8t  March  1856  was  the  absolute  owner  of  th 
land  over  which  easements  were  thereby  granted, 
while  the  vendor  and  grantor  in  the  deed  of  the 
5th  April  1856  was  only  tenant  for  life  in  posw- 
sion  of  the  land  granted  by  and  mentioned  i» 
that  indenture. 

The  deed  of  the  6th  April  1856  was  ma* 
between  Sir  Robert  Tolver  Gerard,  Bart,  of  the 
one  part,  and  the  Liverpool  Corporation  of  tie 
other  part.  It  recited  lo«il  and  personal  Acta  d 
Parliament,  including  the  Livei-pool  Corporation 
Waterworks  Acts  1847  (10  &  11  Vict.  c.  jsn.\ 
with  which  were  incorporated  the  Lands  CUnsea 
Consolidation  Act  1845,  and  the  Waterworb 
Clauses  Aot  1847,  so  far  as  the  same  were  respec- 
tively applicable,  and  were  not  modified  by,  w 
inconsistent  with,  the  provisions  of  the  Liverpool 
Corporation  Waterworks  Act  1847,  and  also 
sects.  2  and  3  of  the  Liwrpool  OorporatioB 
Waterworks  Act  1865, 
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It  then  recited  that,  under  the  will  of   Sir 
William  Gertird,   Bart.,    deceased,  the  said  Sir 
Sobert  Tolver  Grerard  was    tenant    for  life  ift 
poasession  of  certain  settled  estates,  including  the 
Umdg  and  hereditamenta  thereinafter  mentioned 
and  described.      And  also    that  the  Liverpool 
Goiporation,  by  virtue  and  under  the  authority  of 
the  powers  and  provisions  of  the  Liverpool  Cor- 
pon^on  Waterworks  Act  1855,  and  of  the  several 
Acta  therein  recited  and  therewith  incorporated, 
and  for  the  purposes  of  the  Liverpool  Corporation 
Waterworks    Acts     1847,    had    contracted    and 
agreed  with  the  said  Sir  Bobert  Tolver  Gerard  for 
an  absolute  g^rant  and  conveyance  in  fee  simple  of 
,  the  lands  thereinafter  particularly  described,  and 
I  also  for  a  grant  in  perpetuity  of  the  easements, 
■  jrivileges,  powers,  and    authorities  thereinafter 
mentioned  and  described  and    expressed  to  be 
'  granted,  at  or  for  the  perpetual  yearly  rent  or  sum 
«  2502.    And  it  was  witnessed  that,  in  considera- 
'  iwn  of  the  yearly  rent  or  payment  thereinafter 
.  raerved  and  covenanted  to  l>e  paid,  and  of  the 
'  covenants  and  agreements  by  and  on  the  part  of 
:  tte  Liverpool  Corporation  thereinafter  contained, 
the  said  Sir  Robert  Tolver  Gerard,  under  and  by 
lirtoe  and  in  pursuance  and  execution  of  the 
'["powers,  authorities,  and  provisions  created  by, 
and  expressly  and  by  reference  contained  in  the 
lirerpool  Corporation  Waterworks  Act    1855," 
granted  onto  the  Liverpool   Corporation,  their 
aocoessors  and  assigns,  certain  parcels  of  land 
lad  certain  easements  over  those  and  other  lands 
rapectively  situate  in  Ashton,    to  hold  the  same 
vSa  the  Liverpool  Corporation,  their  successors 
and  assigns,  "yielding  and  paying  therefor  yearly 
and  ere^  year  for  ever  unto  the  said  Sir  Robert 
Toiler  Gerard  dm-ing  his  life,"  and    after  his 
decease  to  the  person  or  persons  who,  under  the 
limitations  contained  in  tbe  will  of  Sir  William 
I  Gerard,  was  or  might  become  entitled  to  the  lands 
'.  and  hereditaments  which,  after  the  execution  of 
'  the  deed,  would  remain  subject  to  the  uses  of  such 
"ill,  "  the  yearly  rent  or  sum  of  250i.  by  equal 
half-^rly  payments  on   the  Ist  Jan.  and  the 
;  lat  Jnly  in  every  year."    And  the  deed  contained 
.  (together  with  other  covenants  by  the  Liverpool 
Corporation)  a  covenant  by  them  to  pay  the  said 
t.  yearly  rent  on  the  days  and  in  manner  previously 
mentioned  for  payment  thereof. 
The  deed  of  the  Slst  March  1856  was  made 
.  hetween  James  Clough  of  the  one  part,  and  the 
Liyerpool  Corporation  of  the  other  part.    It  re- 
rated  aects.  1  and  2  of  the  Liverpool  Corporation 
Waterworks  Act  1855  and  the  other  Acts  above 
iHsntioned,  and  by  virtue  of  the  powers  therein 
*!ontained  the  said  James  Clough  granted  ease- 
•iienta  over  certain  land  in  Ashton' to  the  corpora- 
tion in  perpetuity,  the  corporation,  their  successors 
»ad  assigns,  "  yielding  and  paying  therefor  yearly 
«nd  every  year  unto  the  said  James  Clough,  his 
•«"8  and  assigns,  the  yearly   rent  ■  or  sum  of 
USa.";  and  the  corporation  covenanted  to  pay 
«>at  rent  to  the  said  James  Clough,  his  heira  and 

The  pnrchaser  toot  the  objection  that  there 
'«a  nothing  to  show  that  the  so-caUed  rent- 
™*rge8  were  charged  on  the  rates.  The  vendor 
OTitended  that,  by  the  Liverpool  Corporation 
Waterworks  Act  1865  and  the  other  Acta 
"wationed,  sect.  11  of  the  Lands  Clauses  Con- 
•oudation  Act  1846  was  nmde  applicable  to  con- 
Tejancea  by  limited  owners,  and  to  conveyances 
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of  eaaements,  for  the  punmses  of  the  Liverpool 
Corporation  Waterworks  Act. 

The  purchaser  contended  that  the  deeds  of  the 
Slst  March  and  5th  April  1856  reserved  rents 
only,  and  did  not  purport  to  create  rentcharges, 
and  that  sect.  11  of  the  Lands  Clauses  Consolida- 
tion Act  1845  had  not  the  operation  contended 
for  by  the  vendor,  and  that  there  were  not  in  1866 
any  rates  or  tolls  within  the  meaning  of  that 
section  upon  which  the  rents  could  be  charged.  He 
also  contended  that,  having  regard  to  the  mis- 
description of  the  property,  he  was  entitled  to 
rescind  the  contract,  and  on  the  10th  Nov.  1893 
his  solicitor  sent  the  vendor's  solicitors  a  letter 
purporting  to  rescind  the  contract  accordingly. 

The  vendor  then  took  out  a  summons  under  the 
Vendor  and  Purchaser  Act  1874,  asking  for  a 
declaration  that  a  good  title  had  been  shown  to 
the  property  comprised  in  the  contract  for  sale. 

The  summons  came  before  Chitty,  J.  on  the 
11th  July. 

Leveit,  Q.C.  and  T.  C.  Wright  for  the  vendor. 
Byrne,  Q.C.  and  Theobald  for  the  pnrchaser. 

Chittt,  J. — ^In  this  case  the  first  point  raised 
at  the  Bar  on  behalf  of  the  purchaser  is,  that  the 
description  of  this  rent  is  misleading.  It  is  sug' 
gestedthat  the  description  is  such  that  an  ordinary 
prudent  man  would  nave  been  led  to  understand 
that  it  was  secured  upon  all  the  rates  leviable  by 
the  Corporation  of  Liverpool.  It  is  an  extravagant 
statement  in  itself,  seeing  how  many  rates  there 
are  leviable  by  such  a  coi-poration ;  but  when  the 
words  are  read  it  is  clear  that  the  plain  meaning 
is  that  the  rent  is  charged  upon  the  water  rates, 
and  on  the  water  rates  only.  On  the  outside  of 
the  particulars  the  subject-matter  of  the  sale  is 
described  as  an  aggregate  yeai-ly  rent  of  215Z.  9s., 
payable  by  the  Corporation  of  Liverpool  in  respect 
of  part  of  their  waterworks,  and  on  the  first  page 
it  is  described  more  fully.  [His  Lordship  then 
referred  to  the  description  set  out  above.]  Putting 
these  things  together,  it  appears  to  me  that  a 
reasonable  prudent  man  would  interpret  this  to 
mean  a  rent  or  sum  of  money  charged  upon  the 
water  rates  leviable  by  the  corporation.  There  is 
a  covenant  by  the  Corporation  of  the  Borough  of 
Liverpool,  and  that  explains,  if  explanation  is 
required,  the  statement  with  regard  to  the' un- 
equalled position  of  the  security  for  the  invest- 
ment. The  fonner  part  of  the  description  which 
I  have  read  shows  that  the  i-ent,  or  some  of  it,  was 
secured  by  the  covenants  of  the  corporation,  and 
the  statement,  which  is  of  a  commendatory  kind 
in  regard  to  the  security  of  the  city  of  Liverpool, 
is  merely  made  for  the  purpose  of  showing  that 
the  covenant  of  the  great  city  of  Liverpool 
is  a  valuable  covenant.  I  hold,  then,  that  the 
description  is  not  misleading.  The  other  two  points 
are  these :  First,  that  there  were  not  in  1856, 
when  the  rent  was  created,  any  rates  or  tolls 
within  the  meaning  of  the  Lands  Clauses  Con- 
solidation Act  upon  which  the  rents  could  be 
charged ;  in  other  words,  there  was  no  water  rate 
leviable  by  the  Corporation  of  Liverpool.  That 
appears  to  be  an  unfounded  contention.  There 
is,  and  was  at  the  time,  a  rate  leviable  by  the 
corporation.  It  is  not  necessary  to  travel  through 
the  Act  of  Parliament  to  arrive  at  that  conclusion, 
and,  in  fact,  very  little  was  said  by  the  respon- 
dent's counsel  on  that  point.  The  main  argument 
was  on  the  question  whether  the  rent  y^  charged 
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oil  the  water  rates.  That  requires  some  ezamma- 
tion,  particularly  of  the  Liverpool  Cotporation 
Waterworks  Act  of  1855  and  the  Lands  Glausea 
Consdidation  Act  1845.  The  conveyance  of  the 
easement  and  the  reservation  of  uie  rent  was 
made  by  the  deed  of  April  1856  as  to  the  greater 
part  of  the  aggregate  rent  which  was  sold.  There 
is  another  deed  relating  to  <(  rent  of  12.  Ss.  which 
wtts  sold,  but  it  is  not  necessary  to  consider  that 
in  particular.  It  is  stifficient  to  deal  with  the 
second  deed,  because,  if  the  conclusion  at  which  I 
have  arrived  is  the  correct  one,  it  necessarily 
follows  that  the  case,  with  regard  to  the  earlier 
deed  relating  to  the  25s.,  is  covered  by  that 
decision.  The  deed  refers  to  certain  Acts  of 
I^liament,  including  the  Lands  Glauses  Gon- 
solidation  Act  1845  and  the  Liverpool  Gorporation 
Waterworks  Act  of  1855.  The  grantor  was  a 
limited  owner ;  that  is  to  say,  a  person  entitled  for 
life,  and,  in  consideration  of  the  yearly  rent  or 
payment  reserved  by  virtue  of  the  powers  created 
expressly  by  reference-  to  what  is  contained  in  the 
Liverpool  Corporation  Waterworks  Act  1855,  an 
easement  is  granted  for  the  purpose  of  can-ying 
water  by  a  pipe,  and  the  deed  contains  a  reserva- 
tion in  the- usual  form  of  "yielding  and  paying 
therefor  the  yearly  rent  or  sum  of  2502.  by  equal 
half-yearly  payments."  Sometimes  the  language 
is  •'  yearly  rent,"  and  sometimes' it  is  ".yearly  rent 
or  sum  ";  but  nothing  turns,  in 'my  opinion,  upon 
that.  It  is  declai-ed  that  the  yearly  rent  is  to  be 
accepted  in  full  compensation  for  certain  hmds 
which  ai-e  conveyed,  and  for  all  damage  done, 
and  then  there  is  a  covenant  on  Hie  part  of  the 
corporation  to  pay  the  yearly  rent  of  260?.  The 
deed  contains  no  charge  in  express  terms  of  the 
rent  of  250/.  upon  the  water  rates.  Now  the 
argument  for  the  purchaser  is  that,  the  deed  being 
silent,  there  is  no  charge,  and  much  argument 
has  been  addressed  to  the  court  on  sects.  10  and 
11  of  the  Lands  Clauses  Consolidation  Act.  The 
10th  section  runs  thus :  "It -  shall  be  lawful 
for  any  pei'son  seised  in  fee  of,  or  entitled  to 
dispose  of,  absolutely  for  his  own  benefit,  any 
lands  authorised  to  be  purchased  for  the  purposes 
of  the  special  Act,  to  sell  and  convey  8U(»i  lands, 
or  any  part  thereof,  unto  the  promoters  of  the 
undertaking  in  consideration  of  an  annual  rent- 
charge  payable  by  the  promotei-s  of  the  under- 
taking." Whether  that  power  to  grant  land  in 
consideration  of  an  annual  rentcharge  payable  by 
the  promoters  of  the  imdertaking  was  actually 
required  in  the  case  -of  an  owner  in  fee  simple  I 
need  not  stay  to  consider ;  but  it  is  put  into  the 
Act  for  the  paupose  of  the  11th  section,  and  in 
connection  with  the  end  of  the  10th  section,  which 
provides :  "  But  except  as  aforesaid  the  consideiti- 
tlon  to  be  paid  for  the  purchase  of  any  such  lands, 
or  for  any  damage  done  thereto,  shall  beina  gix»s 
sum."  Under  that  section,  therefore,  a  limited 
owner  could  not  sell  or  convey  for  a  rentcharge.  I 
observe  that  the  words  in  the  lOtb  section  are  "  an 
annual  rentcharge;"  Now  "  rentcharge,"  commonly 
understood,  means  a  rent  issuing  out  of  land, 
charged  thereon  with  a  power  of  distress.  '  That 
is  not  the  meaning  of  the  term  "  rentcharge "  in 
the  section,  as  is  shown  by  the  following  section. 
It  does  not  mean  that  the  rentcharge  is  charged 
necessarily  on  the  land  which  is  conveyed,  because 
that  would  enable  the  person  conveying  the  land  to 
break  up  the  imdertaking,  and  any  atnct  meaning 
that  it  might  be  considerod  right  to  attribute  to  I 


the  words  "  annual  rentchaise  "  in  a  general  Act 
'of  Parliament  is  not  applicable  by  reaaon  of  tiie 
Itth  section.    I  do  not  say,  and  it  is  not  neceaauy 
to  say,  that  the  promoters  cannot  create  such  » 
rentcharee,  but  vaa,t  is  not  the  rentcharee  wUeh 
is  created  by  the  Act  of  Parliament  its^.    Kow 
the  11th  section  of  the  Lands  Glauses  Gonsolidt. 
tion  Act  1845  is  in  these  terms :  "  The  yeariy  rents 
reserved  bv  any  such  conveyance  shall  be  ehacijed 
on  the  tolls  or  rates,  if  any,  payable  unds*  Out 
special  Act,  and  shall  be  otherwise  secured  insddi 
manner  as  shall  be  agreed  between  the  paiiieg, 
and  shall  be  paid  by  the  promoters  of  tiie  under- 
taking as  sucn  rents  become  payable."    It  is  left 
to  the  parties  to  agree  to  some  other  charge  or. 
other  security  than  the  charge  on  the  toUa  cv  Fates-i 
which  are  here  mentionsd ;  but,  in  the  absence  of' 
any  agreement,  and  with  a  mere  comveyanoe  l^" 
the  owner  in  fee  simple  under  these  two  sectioDt;' 
the  11th  section  applies  to  the  conveyance,  an4 
creates  the  charge  on  the  tolls  or  rates,  if  any,  pay- . 
able  under  the  special  Act.  It  is  not  neoeesaiy  tialtt 
the  conveyance  should  in  terms  create  the  ohargeui 
Now,   sect.  81,  which  ref«s   to  forms  of   cent-- 
veyances,  refers  to  the  form  in  sohedole  B.  to  the- 
Act  of.  what  is  termed  a  "conveyance  on  chief: 
rent."    Chief  rent  is  not  an  appropiiata  tens.' 
Probably  it  was  taken  from  the  marginal  note^i 
which  forms  no  part  of  the  Act,  to  ihe  lOtk 
'section,  where  "chief  rent "  happens- to  be  men-- 
tioned.      In  this  form  of.  oonveyanoe  there 
no  mention   whatever   of  the   charge.     If   any 
corroboration  is  required,  that  corroborates. tlw: 
conclusion    at    which    I   have    sjrived    on  tli»i 
reading  of  the  two  sectaons.    Then  there  is  thsi 
Act  of  1855,  which  is  a  special  Act,  and  for  ii» 
purposes  of  the  llitii  section  (I  am  assuming. for 
the  moment  that  it  applies)  the  term   "  special ' 
Act"  means,  by  the  di^oiition  contained  in  tlie 
Lands  Clauses  Consolidation  Act  1845,  the  series- 
of  Acts  which,  looked  upon  as  a  whole,  amount 
to   the    special    Act,    and   the   undertaking,  in 
'this  case  would    mean    the  undertaking  wliick 
was    authorised    bv    the-  various    special   Acts 
of  Parliament,   and  all  of  them  would   be  a- 
eluded    for   the    purpose    of    interpretii^    the< 
term  "  special  Act "  in  the  llth-  section.    No«, 
it   is    said    that   the  landowner  '  cannot    gwit 
an  easement  to  the  promoters  of  an  undertMaag" 
by  virtue  of  the  provisions  of  the  Land*  GUoses 
Consolidation  Act  1845 ;  that  there  is  a  power 
simply  to  convey  (this  applies,  of  course,  partacu- 
larly  to  the  case  of  a  limited  owner)  the  lands 
themselves,  that  is,  the  corporeal  hereditament 
Lord  Watson  was  not  of  that  opinion,  as  appeals 
from  his  judgment  in  The  Groat  Wetkm  Batbeof 
Company  v.  The  Swindon  and  Cheltenham  Ette»- 
tion  Bailway  Company  {61  L.  T.  Rep.  798,802;  9 
App.  Gas.  787,  801).     But  I  -will  assume  in  favour 
01  the  respondoits  that  they  are  right,  and  that, 
notwithstanding  the  wide  -terms  of    the    intw- 
pretation  clause  of  the  Act  of  1845y  oorpoieai 
hereditaments  to  be  created  de   novo   are   out 
included.     In    making    this    assumption    I   am 
not   to    be    understood    to  be   expressing  ..anv 
opinion    that  the  assumption  is  weU    founded- 
Then    I    have    to    consider    the    2nd    and    drd 
sections  of   the  special  Act  of   1855.     That  is 
an  Act  for  amendmg  the  general  Acts  niaiiag 
to  the  Liverpool  Waterworks,  and  for  anthoiis- 
ing    deviations,    and    for   the    construction  _  of 
works,    and    other   purposes.    The  .2nd  aectioa 
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provides  as  follows :   [His  Lordship  then  read  the  I 
mc&m   referred   to    above.]      This    enactment 
«mpowerg  the  corporation,  which  represents  the 
promoters    of    the    ondei-taking,    to    buy    first 
an  easement,  and  secondly,  to  buy  it  for  an  annual 
or  other  rent    This  section,  of  coarse,  on  the  veiy 
face  of  it,  has  reference  to  the  Lands  Clauses 
Oomolidation  Act  1845,  and  assuming  what  I 
jtare  considered  to  be  the  constmction  of  the 
Act  as  to  an  easement,  the  result  is  that  within 
the  acope  of  the  Lands   Clauses  Consolidation 
Ad  184.5,  as  modified   by  this  enactment,  the 
Aiiporation  can  purchase  an  easement,  and  they 
tan  purchase  an  easement  for  an  annual  or  other 
lait.    Then  the  3rd  section  refers  to  the  persons 
vho  can  convey.    This,  again,  is  an  empowering 
wctioQ,  and  the  Lands  Clauses  Consolidation  Act 
1845  is  again  referred  to.     [His  Lordship  then 
lead  the  section  set  out  above.]     "  The  persons 
empowered  by  the  Lands  Clauses  Consolidation 
let  1845  to  convey  lands  "  includes  the  owner  in 
^  simple,  who  has  an  absolute  power  of  disposi- 
'tioB  over  the  lands,  and  all  the  persons  who  are 
'jenerdly  described  as  limited  owners.     The  result 
«{  that  section  is  to  confer   upon   the  peraons 
^powered  by  the  general  Act  to  convey  lands  the 
jower  of  conveying  an  easement,  and  in  considera- 
\6aa  of  an  annual  or  other  rent.     The  result, 
iiherefore,  appears  to  me  to  be  that,  taking  these 
itvo  sections  and  reading  them  in  connection  with 
rthe  general  Act  relating  to  the  same  matters,  the 
pro  sections  are  a  modifioation  of  the  terms  of 
Kike  general  Act.      Therefore  I  must  read  the 
^Biml  Act  and  the  special  Act  together.     Then 
there  was  some  argument  on  the  terms  "  annual 
■w  other  rent,"  which  terms  do  not  coincide  with 
the  term  "  annual    renteharge "    in    the    10th 
section.    The  special  Act  of  1855  speaks  of  an 
-"annaat  or  other  rent."    It  does  not  say  "i-ent- 
•ehaige."      Now   a  rent  is  not  a  mere  sum  of 
mooey  without   some    security  behind  it.      No 
lawyer  would    think  of    describing    a    sum    of 
aoney  payable  for  the  use   of   a  flock  of  sheep 
■or  tbi  like  (referring    to  an   old  case  on    the 
mbject)  as  a  rent.    At  the  same  time,  as  already 
'.fointed    out,    the    term    "annual   renteharge 
■H  not  need  in  any  strict  technical  sense  in  the 
^Senenkl  Act,  and  it  appears  to  me  that  it  is  not 
used  in  any  strict  sense  in  this  Act ;  but  stiU  that 
vhich  is  spoken  of  is  a  rent.    As  I  have  already 
'«hown,  on  the  construction  of  the  10th  and  lltb 
'Sections  taken  together,  that  is  considered  to  be 
a  yearly  runt  which  is  secured  upon  rates.    I  do 
^t  adopt  the  constmction  that  was  pnt  on  the 
two  sections  of  the  Act  of  1855  by  the  purchaser, 
that "  other  rent "  means  a  mere  personal  annuity. 
It  most  be  a  rent,  and  some  "  other  rent "  than 
-an  annual  rent.    I  need  not  speak  of  an  owner  in 
^  because  he  can  deal  with  -his  own  land  as  he 
likes;  bat,  ui  my  opinion,  a  limited  owner  cannot, 
by  virtue  of  these  two  sections,  grant  an  easement 
by  virtue  of  a  mere  covenant  to  pay  a  sum  of 
mcmey.    That  being  so,  the  argument  for  the 
^pmchaser  is  of  ahi^dy  technical  nature  in  regard 
to  the  11th  section.    It  is  that  the  11th  section  is 
not  in  any  way  referred  to  expressly  by  the  special 
Act  of  1855,  and  that  the  language  of  the  10th 
*nd  nth  sections,  taken  together  and  compared 
with  Vbe  language  of  the  2na  and  3rd  sections  of 
the  spemi  £ist  m  1855,  produces  such  a  result  that 
toe  Uth  section  is  dropped  out.    As  I  said  before, 
>»  my  opinion  that  is  not  the  meaning  of  this 


special  enactment.    I  think  it  is  a  modification 
of  the  general  Act,  and  that  I  must  read  the  two 
together.    It  appears  to  me  it  would  be  producing 
a  result  which  I  am  satisfied  was  not  contemplated 
by    Parliament    if    the    respondents    are   right, 
namely,  that  a  limited  owner  could  convey  for  a 
mere  covenant  to  pay  a  sum  of  money.    I  find  no 
difBculty  in  making  the  necessai-y  alteiutions  or 
modifications  in  the  11th  section,  and  holding  that 
the  11th  section  is  intended  to  apply,  and  does 
apply,  to  the  rent  which  is  mentioned  in  the  2nd 
and  3rd  sections  of  the  special  Act  of  1855.    The 
language  of  Lord  Watson  in  The  Cheat  Western 
Railway  Company  v.  The  Swindon  and  Cheltenha/m 
Extension  Railway  Company  {uhi  sivp.)  appears  to 
me  to  be  again  applicable.    He  says,  speaking  of 
the  general  Act,    "When    that  Act    is    incor- 
porated with  enactments  which  enttessly  confer 
upon  the  promoters  power  to  purchase  and  take 
incorporeal    heraditemente     by    compulsion,    I 
think    its    clauses    ought,    by    virtue    of    their 
new  context,  to  be  construed  so  as  to  include 
and  apply  to  hereditaments  which  are  not  cor- 
poreal   ...     It  was,  according  to  my  apprehen- 
sion, thepurpose  of  the  Legislature  that  the  clauses 
of  the  general  Act  should  be  capable  of  expansion, 
so  as  to  apply  not  only  to  the  cases  contemplated 
by  that  Act,  but  to  all  cases  of  purchasing  and 
taking  sanctioned  by  the  provisions  of  any  of  the 
sx>ecial  Acte  with  which  they  were  in  future  to  be 
incorporated,    subject,  it  may  be,  to  the  proviso 
that  the  words  and  expressions  occurring  in  these 
clauses  were   not    to   be    extended  beyond  the 
meanings  severally  assigned  to  them  in  sect.  3  of 
the  Act."    He  is  there  dealing  vdth  the  case  of  an 
easement,  but  the  observation  he  makes  is  of  a 
general  nature,  and  I  think  it  is  a  stetement  of 
the  principle  on  which  the  court  should  act  in 
construing  special  Acte  which  modify  the  terms 
of  the  general  Act.    The  result  appears  to  me  to 
be  that,  if  under  the  general  Act  the  owner  in  fee 
simple  conveyed  without  taking  any  special  charge 
on  the  tolls  or  rates  payable  under  the  special 
Act,  yet  the  11th  section,  by  ite  own  inherent 
force,  would  apply  to  the  transaction,  and  I  think 
the  Legislature  md  not  intend  to  put  the  limited 
owner  on  whom  it  was  conferring  this  new  power 
— a  power  to  sell  an  easement,  which  I  will  assume 
to  be  a  new  power,  and  to  sell  for  an  annual  or 
other  rent  which  certainly  was  a  new  power — 
in  any  worse  position  than  the  Lands  Clauses 
Consolidation  Act  1845  placed  the  owner  in  fee 
simple    The  result  therefore  is,  that  in  this  case 
I  think,  notwithstanding  the  silence  of  the  deed 
conveying  the  easement  and  reserving  the  rent, 
the  11th  section   with  the   modification  I  have 
mentioned  does  apply  of   ite  own  force  to  the 
instrument,   and    consequently  that  the  rent  is 
secured  by  a  charge  upon  the  water  rates  leviable 
by    the  corporation  under  their  special  Act    in 
relation  to  their  waterworks  undertaking. 
From  this  decision  the  purchaser  appealed. 
Byrne,  Q.C.  and  Theobald  for  the  appellant. 

Levett,  Q.C.  and  T.  C.  Wright  for  the  respon- 
dent. 

The  LoBD  Chancellob. — In  this  case  objection 
is  taken  to  the  title  to  a  certain  renteharge  pur- 
chased by  the  appellant  from  the  respondent,  oa 
the  ground  that  a  title  cannot  be  made  to  a  rent- 
chai^,  and  therefore  the  subject-matter  purport- 
ing to  be  sold  is  not  that  to  which  the  respondeat; 
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has  shown  a  title.  The  sale  was  of  an  "  af^gre. 
gate  yearly  rentoharge  or  sum  of  2152.  9a.,  paj^able 
m  peipetuitj  by  the  Corporation  of  the  City  of 
Liverpool,  in  respect  of  a  water  pipe  rent "  on  a 
certain  portion  of  pipe  line  belonging  to  them, 
"  created  by  virtue  ana  under  the  authority  of  the 
Liverpool  Corporation  Waterworks  Act  1855  and 
Bubeeqnent  Acts,  and  secured  by  covenants  of  the 
Corporation  of  the  Borough  of  Liverpool,  and  by 
a  statutory  charge  on  the  I'ates  leviable  by  the 
corporation  under  the  provisions  of  some  of  those 
Acts."  The  rent,  except  as  to  the  sum  of  11.  6s., 
was  created  by  a  deea  dated  5th  April  1856.  I 
will  deal  with  the  part  of  it  other  than  the  12.  5t. 
first.  By  that  deed  certain  land  was  conveyed  to 
the  Corporation  of  Liverpool  for  the  purposes  of 
their  waterworks,  and  there  was  reserved  by  the 
conveyance  a  yearly  rent  of  250?.  There  was  a 
covenant  by  the  corporation  to  pay  that  rent,  and 
therefore  the  10th  section  of  the  Lands  Clauses 
Consolidation  Act  1845,  which  was  incorporated 
with  the  Waterworks  Act  of  the  Liverpool  Cor- 
ponttion,  did  not  in  terms  apply  to  such  a  case. 
But,  in  order  to  consider  what  was  the  effect 
of  that  reservation  of  rent,  and  what  rights  it 
gave  and  how  far  it  was  charged  upon  the  rates, 
it  is  necessary  first  to  examine  the  provisions  of 
the  section  of  the  Lands  Clauses  Consolidation 
Act  to  which  I  have  alluded,  although  it  applies 
only,  as  I  have  said,  to  the  case  of  an  absolute 
owner.  Under  that  section  it  is  provided  that 
"It  shall  be  lawful  for  any  person  seised  in 
fee  of  or  entitled  to  dispose  of  absolutely  for 
his  own  benefit,  any  lands  authorised  to  be  pur- 
chased for  the  piirposes  of  the  special  Act,  to 
sell  and  convey  such  lands,  or  any  part  thereof, 
unto  the  promoters  of  the  undertaking  in  con- 
sideration of  an  HiTinual  rentcharge  payable  by 
the  promoters  of  the  imdertaking;  but,  except 
as  aforesaid,  the  consideration  to  be  paid  for  the 
purchase  of  any  such  lands  or  for  any  damage 
done  thereto  snail  be  in  a  sross  sum."  Now, 
much  stress  has  been  laid  by  tue  learned  counsel 
for  the  appeUant  upon  the  use  in  ■  that  section  of 
the  word  "  rentch^^ "  as  distinguished  from  a 
reservation  of  rent  wmch  is  not  a  rentchai^.  I 
do  not  think  that  any  stress  was  intended  to  be 
laid  by  the  Legislature  upon  the  term  "rent- 
charge."  I  think  that  the  contrast  was  between  a 
sale  of  the  land  reserving  i-ent  as  its  price,  and  a 
sale  of  the  land  for  a  sum  in  gross.  That  being 
the  provision  of  sect.  10,  sect.  11  provides  that : 
"  The  yearly  rents  reserved  by  any  such  convey- 
ance " — and  such  conveyance,  I  understand,  to  be 
a  conveyance  in  consideration  of  an  annual  rent- 
charge  payable  by  the  promoters  and  not  in  gross 
— "  shall  be  charged  on  the  tolls  or  rates,  if  any, 
payable  under  the  special  Act,"  and  there  is  a 
provision  enabling  an  action  of  debt  to  be  brought 
if  it  is  not  paid,  and  also  authorising  a  distress  of 
the  goods  and  chattels  of  the  promoters  of  the 
undertaking.  Now  it  appears  to  me  that,  when- 
ever a  rent  is  reserved  upon  the  sale  of  land  to 
promoters  as  distinguished  from  an  agreement  for 
a  sum  in  gross,  thei-eupon  that  rent  becomes  ipso 
facto  charged  upon  the  rates  and  tolls  under 
sect.  11.  Wherever  land  is  sold  i-eserving  a 
rent,  it  appears  to  me  that  since  the  statute  of 
4  Gleo.  2,  that  rent  may  properly  be  called  a  rent- 
charge,  for  there  has  become  incident  to  it  the 
right  of  distress,  and  it  was  the  conveying  of  land 
reserving  rent  and  the  right  of  distress  which 


made  that  rent  a  rentcharge.  Therefore,  in  Uw 
case  of  a  sale  of  the  land  reserving  rent,  it  appesn 
to  me  that  no  difficulty  arises  that  that  is  a  rent, 
charge,  and  that,  consequently,  the  11th  sectian 
would  in  terms  be  applicable  to  any  inch  cue. 
So  far  I  have  dealt  with  the  case  of  an  absolute 
owner,  and  but  for  the  special  Act  under  whick 
this  land  was  sold  it  seems  clear  that  there  was  no 
power  in  a  limited  owner  to  convey  in  oonsiden- 
tion  of  rent ;  but  by  the  2nd  section  of  the  Lirer- 
pool  Corporation  Waterworks  Act  1855  (18  Vict 
c.  Ixvi.),  it  is  expressly  provided  that,  subject  to 
the  powers  and  provisions  of  the  previous  Water- 
works Act,  and  of  the  Acts  incorporated  Uien- 
with,  that  is  the  Land  Clauses  Consolidation  Act 
1845  amongst  others,  so  far  as  they  "  are  nok 
hereby  altered  or  repealed,  it  shall  be  lawful  for 
the  mayor,  aldermen,  and  burgesses  .  .  .  .  M 
purchase  either  absolutely  for  a  sum  in  gross,  or 
at  an  annual  or  other  rent,"  any  of  the  landl 
mentioned  or  any  easement.  Then  the  3rd  sw 
tion  provides  that  "  The  persons  empowered  lij 
the  Lands  Clauses  Consolidation  Act  1845 
convey  lands  shall  have  full  power  to  convey 
grant  in  perpetuity,  at  an  annual  or  other 
^y  lands  for  the  purposes  of  this  Act  or  the 
incorporated  therewith,  or  any  easements"  N< 
in  construing  those  two  sections,  it  is  neoesa 
to  bear  in  mmd  what  were  the  powers  existing  t 
the  time  that  Act  was  passed.  The  previous  Acd 
incorporated  the  Lands  Clauses  Consolidal 
Act  1845,  including  sect.  10  and  11,  and 
fore  the  absolute  owner  at  that  time  could  com 
in  consideration  of  a  rentcharge  or  a  sum 
gross.  Therefore,  there  was  no  need  to  give,  a 
it  is  not  to  be  supposed  that  this  Act  was  dee: 
to  give,  any  person  a  power  which  was  already 
existence  by  virtue  of  the  prior  Acts.  It  appeal 
to  me  clear  that  the  object  of  this  amending 
was  twofold :  to  give  to  limited  owners  the  i 
power  of  selling  for  a  rentcharge  in  lieu  of  a 
m  gross  as  the  absolute  owners  nad ;  and  to  emil 
an  easement  to  be  purchased  insteaii  of  purehii 
ing  the  land  also  for  a  sum  in  gross  or  a  ra 
charge.  Now,  dealing  first  with  the  case  of 
limited  owner,  it  seems  to  me  that,  reading  this  ' 
with  the  Acts  incorporated  with  it,  and  having  n 
gard  to  the  amendment  which  one  must  conoeivsi 
as  intending  to  make  in  the  existing  law,  the  ef 
of  it  was  to  put  the  limited  owner  in  precisely 
same  position  as  the  absolute  owner  was  in  m» 
the  10th  section  of  the  Lands  Clauses  Consolii 
tion  Act  1845,  which  was  incorporated  with  pri 
Acts,  and  consequently,  where  the  sale  was  Dy 
limited  owner  in  consideration  of  a  rent  in  lieu  i 
a  sum  in  gross,  sect.  11  applied  to  that  rent,  ai 
charged  it  upon  the  rates  and  tolls.  It  is  hardtf 
conceivable  that  anything  else  should  have  beOli 
the  intention  of  the  Legislature.  If  that  be  so,  it 
is  perfectly  clear  that,  as  regards  the  whole  of  tto 
rentcharge  with  which  I  have  so  far  dealt,  namelr, 
that  created  by  the  deed  to  which  I  have  alludeo, 
it  is  properly  described  as  charged  upon  the  rate* 
leviable  under  the  Liverpool  Waterworks  Acta. 
But  then  part  of  the  subject-matter  was  a  rent  of 
1{.  5s.,  created  by  another  deed,  and  that  was  a 
rent  payable  in  respect  of  the  sale  of  an  eosemeatr 
which  of  course  could  only  have  been  effected 
under  the  provisions  of  the  Act  of  1855,  to  whidt 
I  have  called  attention.  It  is  said  that,  thoii$4i 
rent  may  issue  out  of  land,  it  cannot  properly  isei» 
out  of  an  easement.    That  would  no  doubt  be  trae. 
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But  when  the  Legislature,  havini;;  in  -view  obviously 
tiie  10th  and  lltn  sections  of  the  Lands  Clauses 
Consolidation  Act  1855,  without  making  any 
special  provisions  in  relation  to  the  effect  of  a  con- 
TeTance,  provided  that  you  might  sell  an  easement, 
reserring  a  rent  instead  of  in  consideration  of  a 
|S7ment  in  gross,  just  as  you  might  convey  land, 
esn  it  have  been  intended  otherwise  than  that  the 
proTisions  of  sect.  11  should  apply  to  such  a 
lent,  even  although  it  might  perhaps  not  be, 
ibicily  speaking,  termed  a  rentcnarge  r  I  cannot 
think,  looking  at  the  obvious  object  of  sect.  2 
and  3  of  the  special  Act  of  1855,  that  any  other 
ttan  that  waa  the  intention  of  the  Legislature ; 
Slid,  if  that  be  so,  that  disposes  of  the  case  of  the 
;  ifpdlant,  subject  only  to  the  point  which  was  made 
I  nt  scarcely  pressed — and  I  do  not  wonder  that 
jtvag  not  so— that  the  terms  of  sale  indicated  to 
ffte  poreliaaer  that  this  was  not  a  charge  merely 
toon  the  rates  leviable  under  the  Waterworks  Act, 
Sat  on  the  rates  leviable  bv  the  corporation  gener- 
mj.  I  certainly  am  unable  to  read  the  language 
an  that  sense.  It  is  stated  that  it  is  secured  "  by 
^  statutory  charge  in  the  rates  leviable  by  the 
fwrporation  under  the  provisions  of  some  of  those 
'icte."  Now  what  are  the  Acts  mentioned  P 
The  Liverpool  Corporation  Waterworks  Act 
and  Bubseqaeut  Acts,"  which  anyone  would 
stand  to  mean  subsequent  Acts  relating  to 
waterworks  undertakmg  of  the  Liverpool 
oration.  There  seems  to  me  to  be  nothing 
ding  in  that,  and  nothing  to  indicate  that 
rates  charged  are  other  than  those  leviable 
3er  the  Waterworks  Acts.  For  these  reasons 
(think  the  judgment  below  was  right,  and  ought 
ibetfiSrmed. 

.   LiiDLKT,  L.J. — I  am  entirely  of   the    same 

Jlpnion,  and  I  will  onljr  add  a  verr  few  words.    It 

^lears  to  me  that  the  appeal  is  based  upon  a 

■■conception  of  the  expression  "rentcharge  "  in 

Kt  10  of  the  Lands  Clauses  Consolidation  Act 

B45.    When  you  bear  in  mind  what  was  done  by 

w  Act  of  the  4  Geo.  2,  c.  28,  which  gave  a 

>*Br  of  distress  for  all  rents,  there  is  no  magic  in 

leword  "rentcharge."    Whether  you  talk  of  a 

tttcharge,  or  whether  you  talk  of  a  rent,  if  it  is  a 

nt  and  if  it  is  not  a  mere  sum  covenanted  to  be 

lid,  it  seems  to  me  to  be  utterly  immaterial, 

(caoge  under  the  Act  of  Geo.  2,  you  have  a  right 

'  distress  for  it,  and  any  rent  for  which  you 

we  the  right  of  distress  certainly  appears  to  me 

|p  he  a  rentcharge  within  the  meaning  of  the 

wnds  Clauses  Consolidation  Act  1845.    I  think 

in  attempt   has    been    made  to  put  upon  the 

•«pre*Mon  "  rentcharge  "  a  burden  which  it  will 

jot  hear.^  That  appears  to  me  to  be  the  real  clue 

«)  the  mistake  in  the  argument  which  has  been 

]j^*d  by  the  appellant.      I  will  say  no  more, 

;  wcanse  the  rest  of  the  case  is  easy.    I  take  the 

■»»  view  of  the  construction  of  the  Act  as  the 

**'d  Chancellor  does. 

i  M?^^*^.  li-T- — ^I  only  wish  to  say  this,  that  I 
i  "Uik  »  great  deal  too  much  stress  haa  been  put 
[  ly**?  *^*  ''se  of  the  words  "  annual  rentcharge  " 
;  ™  the  10th  section  of  the  Lands  Clauses  Consoli- 
1  3™""  •4*''  1845.  It  was  strictly  accurate  in 
'  ™t  section,  limited  as  that  section  was  to  a  sale 
'  jy » fee  nmple  owner  of  lands,  to  use  the  word 
tentduH^."  Either  it  was  a  rentcharge  because 
:  *  carried  a  right  to  distrain,  or,  even  if  it  was  in 
law  a  lent-aeck  it  would  have  the  quality  of  a  right 


to  distrain  attached  to  it,  and  would  therafore  be 
within  the  definition  of  rentcharge.  But  even  if 
that  were  not  so,  it  is  observable  that  sect.  11  does 
not  use  the  word  "  rentcharge " — ^it  says  "  the 
yearly  rent  reserved  bj  any  such  conveyance ;" 
and  I  think,  even  if  it  was  not  a  rentcharge 
properly  so  called,  apart  from  sect.  11  it  would  be 
strictly  accurate  to  call  it  a  rentcharge  in  sect.  10, 
and  to  read  sect.  11  as  defining  that  upon  which 
it  was  to  be  charged,  and  the  rights  which  were 
given  for  the  purpose  of  making  that  charge 
effectual.  When  I  come  to  sect.  3  of  the  Liver- 
pool Corporation  Waterworks  Act  1855, 1  think, 
with  the  other  members  of  the  court,  that  it  must 
be  construed  as  extending  the  provisions  of  sect. 
10  to  a  limited  owner,  so  as  to  give  a  limited 
owner  power  to  sell  in  consideration  of  a  rent,  and 
it  is  to  be  observed  that  it  is  to  be  "  at  an  annual 
or  other  rent."  Now,  it  is  ai^ued  that  you  cannot 
reserve  a  rent  out  of  an  easement.  Well,  a  subject 
cannot  at  conunon  law,  but  the  King  could  at 
common  law,  and  the  subject  may  by  statute,  and 
although  there  may  be  no  power  of  distress 
attached  to  it,  it  is  a  rent ;  that  is  to  say,  it  is  a 
rent  issuing  out  of  the  subject-matter  of  the 
conveyance,  a  rent  reserved  out  of  the  grant  of 
the  conveyance.  I  think  the  effect  of  the  Act  of 
1855  is,  for  the  ascertainment  and  payment  of 
compensation  for  lands  taken,  to  make  that  part 
of  that  code  which  applies  to  lands  conveyeid  in 
consideration  of  rent  applicable  to  a  sale  by  a 
tenant  for  life  or  other  limited  owner,  in  considera- 
tion of  an  annual  or  other  rent  charged  on  any 
land  or  any  easement  of  the  Liverpool  Corpora- 
tion. 

Solicitors:  Maple$,  Teesdale,  and  Co.,  agents 
for  Oppenheim  and  MalMn,  St.  Helens ;  Meynell 
and  Pemberton. 


July  12  and  13. 

(Before   the    Lokd    Chancellob   (Herschell), 

LiNBLET  and  Datet,  L.JJ.) 

Ross  V.  White,  (a) 

APFEAI,  FBOH  THE  CHANCEBT  DIVISIOIT. 
Partnership  action — Dissolution  of  partnership- 
Distribution  of  assets — Costs  of  action — Repay- 
ment of  capital — Priority. 
In  an  action  for   dissolution  of  a  partnership 
between  two  partners,  who  were  entitled  to  the 
partnership  capital  and  to  divide  profits  and 
Josses  in  equal  shares,  it  was  found  that  a  larger 
sum  was  due  from  the  firm  to  one  partner  in 
respect  of  capital  than  to  the  other. 
Held,  that  the  partnership  assets  must  be  applied. 
first,  in  placing  the  paHners  on  an  equoOku  as 
regards  capital,  and,  secondly,  inpayment  of  the 
costs  of  the  action ;  and  that,  if  the  assets  should 
be  insufficient  for  payment    of  the  costs,  the 
deficiency  must    be  made  up  by  the  partners 
equally. 
Decision  of  Kekewieh,  J,  affirmed. 
In  an  action  for  dissolution  of  partnership  an  order 
was  made  for  the  dissolution  of  thepartnership, 
and  directing  the  Usual  accounts.    The  partner- 
ship firm  consisted  of  two  partners,  who  shared 
equally  in  the  capital  of  the  partnership,  3&001., 
and  also  the  profits  and  losses  of  the  firm.    Under 


(a)  Beported  by  J.  B.    BakbweLL  and   W.  C.  Bisa,  Eaqn., 
B*rriaten-at-Law. 
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the  partnership  articles  advances  might  be  made 
to  tae  firm  by  either  partner,  with  the  consent  of 
the  other,  and  anj  such  adTimoe  was  to  be  con- 
sidered as  a  debt  due  to  the  adyancing  partner 
from  the  firm,  and  to  bear  interest. 

The  chief  clerk  found  by  his  certificate  that 
there  was  due  from  the  firm  to  the  plaintifE  the 
snm  of  6492.  in  respect  of  an  advance  made  by 
him  to  the  firm  ;  that  14052.  was  due  to  the  plain- 
tiff, and  8042.  due  to  the  defendant  in  respect  of 
capital ;  and  that  the  pai-tnership  assets  amounted 
to  13712. 10«.  4d. 

The  action  came  on  for  further  consideration 
before  Kekewich,  J.  on  the  8th  May. 

Dunham,  for  the  plaintiff. — The  advance  made 
by  the  plaintiff  must  be  first  repaid,  and  then  the 
assets  must  be  applied  in  adjusting  the  rights  of 
the  partners  upon  the  capital  account. 

Dickimon  for  the  defendant. — I  admit  that  the 
advance  made  by  the  plaintiff  must  be  paid  first, 
but  after  payment  or  the  debts  of  the  firm  the 
eosts  of  auninistration  should  be  provided  for : 
Binney  v.  Itutrie,  L.  Bep.  12  App.  Cas.  160; 
Lindley  on  Partnership,  6th  edit.,  p.  600 : 
Potter  V.  Jackaon,  42  L.  T.  Eep.  iSi;  13  Ch.  Div. 

845; 
Atutin  V.  Jackson,  L.  T.  Rep.  11  Ch.  Div.  942,  n. 
[Kekewich,  J.  referred  to  Seton  on  Decrees, 
5th  edit.,  p.  1812;  Bother  v.  Crannis,  63  L.  T. 
Rep.  272.] 

..Dunham,  in  reply,  referred  to  Lindley  on  Part- 
nership, 6th  edit.,  p.  620. 

Kekewich,  J. — ^My  task  is  to  ascertain  the 
principles  underlying  the  authorities  that  have 
been  referred  to,  namely,  the  five  cases  cited  and 
the  two  extracts  from  Lindley,  L.J.'s  book,  and 
to  apply  them  in  determiiung  the  case  before 
me.  The  first  rule  obviously  is,  that  the  costs 
of  a  partnership  action  are  on  the  same  footing 
as  those  of  an  administration  action,  and  come 
out  of  the  assets  remaining  after  payment  of 
debts,  and  that  the  assets,  if  insufficient,  must  be 
applied  so  far  as  possible,  and  the  balance  borne 
by  the  partners  in  proportion  to  their  shares  in 
the  profits.  The  difficulty  in  this  case  is  to 
ascertain  what  ai-e  the  partnership  assets  available 
for  paying  the  costs.  It  is  settled  by  the  cases 
cited  that,  if  a  sum  be  due  to  a  partner  in  respect 
of  a  loan,  he  is  to  be  treated  as  a  creditor,  and  his 
claim  paid,  like  that  of  any  other  creditor,  before 
the  costs.  From  Boaher  v.  Crannis  (ubi  sup.)  we 
may  further  gather  that  we  should  not  be  dainty 
in  considering  whether  the  claim  of  a  partner  be 
a  debt.  Now,  here,  each  of  the  partners  was 
bound  to  bring  in  17502.  as  capital.  Each  brought 
in  that  sum,  so  that  I  do  not  require  to  consider 
what  the  case  would  have  been  had  either  not 
done  so.  Then  each  drew  out  money  from  time 
to  time,  and  the  assets  which  he  drew  out  are  to 
he  set  against  his  contributions.  The  plaintiff 
drew  out  only  3452.,  so  that  thei-e  is  due  to  him  in 
respect  of  capital  14052. ;  the  defendant  drew  out 
so  much  that  there  is  due  to  him  only  8i>42. 
Thus  more  is  owing  to  the  plaintiff  than  to  the 
defendant  from  the  partnership.  It  is  said  that 
this  cannot  be  treated  as  a  balance  due  from  the 
partnership  to  the  plaintiff,  because  it  cannot  be 
ascertained  vmtil  the  partnership  accounts  be 
taken.  But  the  only  way  in  which  such  a  balance 
can  be  arrived  at  is  by  first  adjusting  the  rights 
of  the  partners  among  themselves.    Then  it  is 


said  that  it  is  not  a  debt ;  but,  as  I  have  worM 
it  out,  it  is  a  debt  owing  by  the  defeiidant  to  tiie' 
plaintiff  on  partnership  account.  It  theretm' 
seems  to  me  tiiat  this  claim  must  be  prefeR«d1»> 
the  costs.  To  say  the  contrary  would,  I  tUnk,' 
be  inconsistent  with  the  Partnership  Act  of  1890« 
with  the  cases  cited,  and  with  Lindley,  LJ.'a 
book.  If  the  costs  are  paid  before  the  partner; 
who  has  drawn  out  more,  brings  in  enon^  fai 
make  his  share  of  capital  eqou  to  that  of  ti* 
other,  they  will  to  some  extent  come  out  of  monq 
which  is  owing  by  one  partner  to  the  other.  Th 
principle  of  administration  is,  that  the 
come  out  of  the  assets.  Before  they  can  he  paid 
it  is  therefore  necessary  to  find  what  the 
are,  and  these  can  only  be  found  by  deductiiii 
the  partnership  debts,  of  which  this  appean' 
me  to  be  one.  The  assets  must  ther^ore 
applied,  first,  in  paying  the  advance  to  the 
made  by  the  plaintiff  ;  secondly,  towards  adjoaliii 
the  rights  of  the  partners ;  and  then,  if  anvthii^ 
be  left  over,  in  payinsr  the  ooets ;  if  there  be  ih 
enough  left  for  the  last  purpose,  then  the  pi ' 
ciple  of  Austin  v.  Jaekson  {vbi  tt^.)  comes  in, 
the  partners  must  pay  the  costs  in  proiK>rtioii 
their  interest  in  the  partnership — that  is,  in  ' 
case,  equally. 

From  this  decision  the  defendant  appealed. 

Benshaw,  Q.G.  and  8.  Didcinson  for  the  spi 
lant. — ^It  is  admitted  that  the  plaintiff  is  entitta 
to  a  first  charge  on  the   assets    for   the 
advanced  to  him,  as  it  is  in  the  nature  of  a 
nership  debt : 

Austin  V.  Jackson,  11  Cfa.  Div.  942,  n. ; 

Potter  V.  Jadaon,  42  1.  T.  E^.  294  ;  18  Ch.  K 

845; 
Lindley  on  Paitneiship,  6th  edit.,  p.  600. 

But  the  rule  is,  that  the  costs  of  winding-np  t^ 
partnership  must  next  be  paid.  The  orders  i 
Binney  v.  Mutrie  (12  App.  Gas.  160,  166)  an 
Hamer  v.  CUks  (41  L.  T.  Rep.  270,  272;  11  CI 
Div.  942, 948)  show  this,  and  also  Butdier  v.  PooU 
(49  L.  T.  Rep.  573;  24  Ch.  Div.  273). 

Warmdnaton,  Q.C.  and  Dunham  tor  the  pbuBtil 
— Before  the  defendant's  costs  are  paid  out  of  Ui 
partnership  assets,  he  must  repay  the  amom 
of  capital  which  he  has  already  received  above  tk 
amount  received  by  the  plaintiff;  that  is,  th 
difference  between  14052.  due  to  the  plaintiff  am 
8042.  due  to  himself,  viz..  6012.  Therefore  ti 
money  in  court  should  first  be  applied,  afta 
paying  the  6492.  due  to  the  plaintiff  for  tb 
advance,  in  adjusting  the  rights  of  tbe  partas 
with  regard  to  capital,  and  then  the  balane 
applied  in  paying  the  costs,  the  partners  makin! 
up  the  deficiency  m  equal  shares : 

Potter  V.  Jackson  (ubi  sup.) ; 

Roslier  v.  Crannis,  63  L.  T.  Rep.  272 ; 

Hamer  v.  Oiles  {ubi  sup.). 

The  partnership  debts,  including  sums  due  firon 
the  firm  to  the  partners  in  respect  of  advaac* 
"or  the  like,"  must  be  paid  out  of  the  assets  n 
priority  to  the  costs:  (Lindley  on  PartnereluPj 
tith  edit.,  p.  620.)  The  difference  on  the  caj)iW 
account  due  to  the  plaintiff  is  in  the  same  position' 

Benshaw  in  reply. — In  the  cases  of  PoW«'  ^• 
Jackson  {ubi  sup.)  and  Boshery.  Cronit»«(i«W«i<f r 
the  money  due  to  the  one  partner  was,  in  &«•*' 
debt  due  to  him  from  the  firm. 
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The  LoBO  Chancxllok. — In  this  case  upon  a 
^ssolntios  of  partnership  the  accounts  were  taken 
under  an  order  of  the  court.    As  the  result  of 
those  accounts,  it  appears  that  there  is  a  sum  of 
^4Sl.  due  from  the  defendant  to  the  plaintiff,  that 
})eing  a  sum  of  money  advanced  by  the  one  part- 
ner to  the  partnership,  which  it  is  admitted  must 
lie  treated  as  a  debt;  about  that  there  is  no  dispute. 
'Then  the  finfJing  is,  that  each  partner  originallT 
-contributed  an  equal  sum  aa  capital,  that  each 
jtartner  had  drawn  out  some  part  of  the  capital 
which  he  contributed,  and    the  defendant  had 
.^wn  out  a  sum  of  6012.  in  excess  of  the  sum 
^wn  out  by  the  plaintiff.    The  sole  question 
,  'which  arises  now  is  with  reference  to  the  payment 
I  xi  the  costs  of  the  plaintiff   and  defendant  in 
I  rUdng  these  accounts.    Mr.  Benshaw  contends 
I  ♦tint,  on  principle,  these  costs  ought  to  be  paid  out 
(ktf  &B  assets  after  the  discharge  of  any  debts, 
riand  before  any  distribution  between  the  partners, 
tilt  appears  to  me  that,  as  a  general  proposition, 
;,ihat  is  well  founded  ;  but  how  is  the  matter  to  be 
i4ealt  with  in  a  case  like  the  present  where  the  fund 
'^  court  after  the  plaintiff  has  received  from  it 
'<Ae  6012.  and  the  6492.  is  not  sufficient  to  pay  the 
»<osts?    Hr.   Renshaw  contends  that  the  costs 
'  ongfat  to  be  paid  out  of  the  fund  after  the  pay- 
•mentio  the  plaintiff  of  the  6492.,  but  before  the 
ntifi  is  allowed  to  take  from  those  asaets  the 
012.    I  do  not  think  that  this  view  is  correct, 
i  effect  of  the  transactions  is  this,  that  out  of 
!  assets  of  the  partnership  the  defendant  has 
/received  601(.  in  excess  of  what  the  plaintiff 
nlw  received,  and  now  he  claims  to  take  his  costs 
out  (A  the  fund  in  court  without  making  good  to 
'ihe  assets  of  the  i>artnership  that  which  he  has 
tabm  out  in  excess  of  the  sum  taken  out  by  the 
jlaistiff.    I  think  he  cannot  do  so.    Before  he 
*«aD  claim  to  take  his  costs  out  of  the  assets  he 
^iinst  make  good  to  the  assets  the  sum  which  is 
■Hond  doe  from  him.    He  has  in  truth  assets  of . 
ybe  partnership  in  hand,  or  what  are  to  be  con- 
'Midered  as  assets  in  adjusting  the  accounts  between 
'iVl^ntiS  and  defendant,  and  out  of  those  no  doubt 
'■ae  can  pay  the  costs ;  but  while  retaining  those 
VMtgjasd  without  bringing  himself,  as  regards 
^e  assets  of  the  partn^ship,  on  an  equality  with 
fKa  partner,  he  cannot  claim  to  take  his  costs  out 
f*t  the  assets  which  are  in  court  for  the  purpose  of 
{*8weriiig  the  claims    against  the   partnership. 
v^  these  reasons  I  think  the  judgment  appealed 
;*Dm  is   right,  and  that    the    appeal    must  be 
:=«Bnua8ed  with  costs. 

_    liisDLET.  L.  J. — I  am  of  the  same  opinion.    I 

'  tlunk  as  a  general  rule  that  what  Mr.  Renshaw 

*aid  about  the  way  in  which  the  costs  ought  to  be 

•  TMd  was  right,  but  that  is  assuming  the  assets 

are  aa  they  ought  to  be,  and  if  his  client  will 

i^re  to  the  assets  the  sum  in  his  hands  then 

m  ai^oment  will  be  quite  right.    One  would 

think  at  first  sight  that  he  was  seeking  in  his 

fjfument  to  induce  us  to  do  a  gross  piece  of 

.  iningtice,  but,  when  one  considers  it,  one  sees  it  is 

f"  right    The  answer  to  his  case  is,  that  before  he 

t  ^**''®  ^  costs  out  of  the  assets  he  must  make 

,    ?pod  what  is  due  to  the  assets.   I  think,  therefore. 

i   ™**6  jndgmeat  of  the  court  below  is  right,  and 

i   '**''  the  appeal  must  be  dismissed  with  costs. 

Datkt,  L.J. — ^I  agree  that  the  judgment 
;  appealed  against  is  right  in  substance,  and  that 
:    «*  appeal  should  be  dismissed.     I  think  Mr. 


Benshaw's  argument  is  right,  that,  before  you 
pay  what  is  due  to  the  partners  inter  se,  you  must 
take  into  account  the  coats  incurred  in  taking  the 
accounts  and  winding-up  the  affairs  of  the  partner- 
ship ;  but  the  fallacy  of  his  argum^it  and  the 
extent  to  which  he  carried  it  is  this,  that  it  leaves 
'  out  of  sight  the  fact  that  the  sum  which  was  over- 
drawn by  the  defendant  and  taken  out  of  the 
partnership  is  really  and  truly  part  of  the 
partnership  assets,  and  it  is  the  application  of  the 
principle  which  is  wrong  in  his  argument.  The 
principle  can  only  be  applied  subject  to  this,  that 
the  defendant  cannot  tiike  his  costs  until  he  has 
made  good  his  obligations  to  the  assets  of  the 
partnership  ;  in  other  words,  he  has  in  his  hands 
what  is  really  and  truly  a  part  of  the  assets  of 
the  partnersmp,  and  altnougu  it  is  quite  true  that 
he  is  entitled  to  his  costs  in  the  first  instance,  the 
plaintiff  has  a  right  to  say  to  him,  "Pay  your  own 
oosta  out  of  that  portion  of  the  assets  wnich  you 
have  drawn  out  in  excess  of  my  drawings,  and 
which  you  have  in  your  hands."  I  think  the  pre- 
sent form  of  the  order  rather  obscures  the  point. 
I  think  the  right  form  of  order  (although  it  comes 
to  exactly  the  same  thiag  in  substance)  is :  "  Pay 
the  plaintiff's  costs  out  of  the  fund  in  court ;  let 
the  defendant  deduct  his  costs  out  of  the  6012. 
which  he  owes  to  the  assets ;  pay  the  balance  into 
court,  and  then  divide  between  them  the  balance 
that  then  remains  in  court."  I  think  the  oi-der  is 
right  in  substance,  and  that  the  appeal  should  be 
dismissed. 

Solicitors  for  the  plaintiff,  George  Reader  and 
Co.,  agents  for  David  Johnstone,  Bristol. 

Solicitors  for  the  defendant,  Meredith,  Soherts, 
and  Mills,  agents  for  Sihly  and  Dickinson, 
Bristol. 


Wednesday,  July  25. 
(Before   the    Lokd    Ghancellob    (Herschell), 
LiNDLET  and  Davet,  L.J  J.) 

FODEN  V.  FODEN.  (a) 
AFPEAX  FBOM  THE  DIVORCE  DIVISIOK. 

NtiUity  »uit — ^De  facto  marriage — Alimony  pen- 
dente lite — Jurisdiction-— Application  after  date 
decree  nisi  Ttiight  have  been  made  absolute — 
AUowance  from  date  of  service  of  citation. 
On  the  7th  Feb.  1893  a  decree  of  nullity  of  mar- 
riage was  made  on  the  husband's  petition  on  the 
ground  of  his  wife's  relationship  to  his  first  wife. 
The  wife  had  not  entered   an    appearance  or 
delivered  any  defence  to  the  petition.  The  husband 
did  not  apply  to  have  the  decree  made  absolute, 
and,  having  obtained  leave,  the  wife  on  the  132A 
April  1894  entered  an  appearance  in  the  suit, 
and  presented  a  petition  for  alimony  pendente 
lite. 
Held,  that  there  having  been  a  de  facto  marriage, 
the  Court  had  jurisdiction    to  grant  alimony 
pendente  lite  from  the  date  of  the  service  of  the 
citation,  and  to  refuse  to  make  the  decree  nisi 
absolute  until  the  order  for  alimony  pendente 
lite  had  been  isstied. 
Decision  ofJeune,  J.  affirmed. 
On  the  7th  Oct.  1890  Charles  Bickerstaffe  Fodm 
who  was  then  a  widower,  went  through  the  cere- 
mony of  marriage  with  a  niece  of  his  deceased  wife. 

(a)  Beported  bj  W. C.  Bias  and  H.  Dckliy  UBiztiiRooK,  Eaara., 
BiirrlaMn.«t-Ijiw. 
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On  tlie  23rd  Aug.  1892  he  presented  a  petition  for  a 
decree  of  nullity  of  marriage  on  the  ground  that 
the  de  facio  marriage  was  yoid  by  reason  of  the 
wife's  relationship  to  the  first  wife.  The  wife  did 
not  enter  an  appearance  to  the  petition,  and 
deliveredno  defence.  On  the  7th  Feb.  1893  a  decree 
nin  of  nullity  was  made.  The  husband  did  not 
apply  in  Oct.  1893  to  have  the  decree  made 
absolute,  as  he  might  have  done.  On  the  9th  April 
1894  the  wife  obtained  leave  to  enter  an  appear- 
ance in  the  suit,  in  order  that  she  might  present  a 
petitionfor  alimony^e>u2ente  lite.  On  the  13th  April 
she  presented  a  petition  for  alimony  accordingly. 
On  the  23rd  May  the  registrar  made  an  interim 
order  for  the  payment  of  alimony  pendente  lite,  at 
the  rate  of  602.  per  annum,  from  the  date  of  the 
application.  This  was  afterwards  altered  by 
directing  the  payment  to  commence  from  the  date 
of  the  service  of  the  citation.  The  husband 
appealed  from  this  order  to  the  President,  and 
he  also  applied  to  have  the  decree  nisi  made 
absolute. 

The  motion  came  before  the  President  on  the 
18th  June. 


Solloway  for  the  husband. 
Pritehard  for  the  wife. 


Cur.  adv.  vuU. 


July  9. — ^The  Pbesidbnt. — Charles  Bicker, 
staffe  Foden,  the  petitioner  in  this  cose,  married, 
on  the  30th  Jan.  1860,  Sarah  Bobinson,  who  died  on 
16th  Oct.  1881.  On  the  7th  Oct.  1890  the  petitioner 
married  Susan  Barlow,  who  was  the  daughter  of 
a  sister  of  his  former  wife.  •  On  the  23rd  Aug.  1892 
the  petitioner  presented  a  petition  for  a  decree 
of  nullity  on  the  ground  that  his  marriage  with 
Susan  Barlow,  being  a  marriage  with  his  deceased 
wife's  niece,  was  within  the  forbidden  degrees. 
No  appearance  was  entered  on  behalf  of  the 
respondent,  and,  on  the  7th  Feb.  1893 1  pronounced 
a  decree  nisi.  On  the  9th  April,  1894  the  respondent 
obtained  leave,  by  order  of  Barnes,  J.,  to  enter  an 
appearance,  with  the  object  of  presenting  a 
peuUon    for    alimony  pendente    lite,    and    such 

fetition  was  filed  on  the  13th  April.  On  the  7th  May 
894  the  petitioner  obtained  an  order  for  further 
time  to  file  his  anawer  to  the  petition  for  alimony 
pendente  lite.  Upon  the  hearing  before  the  regis- 
trar on  the  23rd  May  an  order  was  made,  directing 
a  further  answer  to  that  petition  on  certain  points 
and  ordering  the  payment  of  interim  alimony  at  the 
rate  of  eOl.  a  year  from  the  12th  April  1894.  The 
present  application  is  an  appeal  from  that  order, 
and  it  is  accompanied  by  a  motion  by  the  lady 
that  the  decree  nisi  may  not  be  made  absolute 
until  a  proper  provision  has  been  secured.  There 
has  certainlpr  been  some  delay  on  her  part  in 
asking  for  alimony,  but,  as  the  order  of  the  9th  April 
has  remained  without  appeal,  I  do  not  think  that 
such  an  objestioncanproperly  be  taken,  nor  was  it 
pressed  before  me.  The  point  urged  on  behalf  of 
the  petitioner  in  the  suit  is,  that  1  have  no  juris- 
diction to  make  an  order  for  alimony  pendente  lite 
in  favour  of  the  respondent,  and  the  argument  in 
support  of  that  contention  is  based  on  the 
caae  of  Blackmore  v.  Mills  (18  L.  T.  Rep.  586). 
In  that  case  the  husband  petitioned  for  a 
decree  of  nullity  by  reason  of  a  previous  maniage 
of  the  respondent,  who,  in  an  affidavit  accompany- 
ing her  petition  for  alimony,  swore  that  her 
marriage  with  the  petitioner  was  irregular  as 
being  contracted  in  Scotland  after  three  days 


residence,  contraiy  to  19  &  20  Tict.  c  96,  b.  1, 
and  it  also  appeared  that  she  was  at  the  time 
committed  for  trial  for  bigamy,  it  being  alleged 
that  she    had,  previous   to   her    marriage  vitk 
the  petitioner,  gone  through  a  form  of  manuge 
with   some    other    man.     The  Jndge  Ordinal;, 
as    I  gather  from  the  two  reports,  which  are 
not    in  identical  language,  refused,  in  his  dis- 
cretion, to  allow  alimony  pendente  lite,  as  th» 
woman  had  "sworn  herself  out  of  court"  hv  her 
two  affidavite  stating  that  her  marriage  wiui  tie 
petitioner  was  null  and  void.    The  learned  jadg» 
undoubtedly,  as  reported,  used  words  to  the  dfek 
that,  as  soon  as  the  court  is  satisfied  that  there  ii 
no  valid  marriage,  alimony  pendente  lite  shodi 
be  refused.     But  there  are  other  authorities  whidi 
appear  to  me  to  show  that  the  discretion  ot  ibt 
court   to   grant   alimony   pending    suit,  at  aar 
time  before  decree  absolute,  is  not  determiiM 
by    the    consideration    that,    on     the   materak 
before    the    court,     it     appeal's     to     be   shon, 
that  the  marriage  was  invajid.    It  is  clear  tha^ 
before  the  Act  of    1857,  alimony  pendenie  Kk 
could  be  ordered  in  suits  for  nuUity,  not  onll 
when  the  marriage  was  voidable  but  void  {Biii 
V.  Bird.  1  Lee,  209,  418),  on  the  principle  tla^ 
upon  the  factum  of   marriage  being  admitted 
aUmony  pendente  lite  and  coste  follow.    In  tU 
case,  a  question  of  fact,  on  which  the  validity  of  tl 
marriage  depended,  was,  no  doubt,  in  issue.  But 
the  more  recent  case  of  Mile*  r.  CkUton  (I  Bot 
684),  decided  in  1849,  where  the  respondent,  y 
her  answers,  admitted  the  nullity  of  the  marriagi 
alimony  pendente  lite  was  allowed.     It  is 
that    the    part  of  the  answer    containing 
admission  was  rejected  as  irrelevant ;  but,  on  tU 
point.  Dr.  Lushington  said :  "  I  am  called  npc* 
to  reject  the  allegation  which  I  have  just  been  «» 
sidering,  as  it  does  not  contain  facte  relevant  to  " 
issue ;  but,  at  the  same  time,  I  am  asked  to  b 
in  mind  its  contente,  for  the  purpose  of  refuonj 
to  receive  the  allegation  of  faculties.     I  ap^m 
hend,  if  I  first  of  all  reject  the  allegation,  wbidi 
I  intend  to  do,  that  I  reject  ite  entire  contail^ 
and  then  it  will  be  no  longer  befoi«  me.    Ba| 
putting  the  admission  of  that  allegation  aside,' 
am  reluctant,  above  all  things,  to  disturb  the  wel 
established  principle  of  law,  that,  where  a  tact 
marriage  is  acknowledged    or    proved,   alimoij 
follows  as  a  matter  of  course."    The  case  of  La»f 
worthy  v.  Langumthy  (54  L.T.  Rep.  776 ;  11  P.  Dit. 
85)  appears  to  me  to  be  a  strong  anthority  in  tte 
present  instance.    In  that  case,  a  suit  was  brongli 
in  November  1883  by  the  lady,  alleging  a  marriagt 
on  the  10th  Jan.  1883,  and  claiming  restitution  ot 
conjugal  righte.      The  respondent  asserted  th* 
ille^refity  of  the  alleged  marriage.    In  June  18SI 
alimony  pendente  lite  was   applied  for,  but  «a* 
ref usea,  on  the  ground  that  the  fact  of  a  marriaefr 
ceremony  was  in  dispute.     On  the  7th  July  l»i| 
the  President  (Sir  James  Hannen)  held  that  ttoj 
alleged  marriage  of  the  10th  Jan.  1883  was  null  i 
and  void,  and  pronounced  a  decree  nisi.      On  <i»; 
14th  Aug.  1885  (as  I  find  from  the  court  minutes), ; 
an  order  was  made  by  the  President  for  allmonj 
pendente  lite  at  the  rate  of  1200Z.  per  annam  frm 
the  date  of  service  of  the  citation.    I  am  called 
upon  to  do  here  precisely  what  Sir  James  Hannen 
was  asked  to  do  there,  namely,  to  order  alimony 
pendente  lite  to  be  paid  down  to  the  time  of  the 
decree  absolute,  after  a  decision  of  the  oonrt  has 
declared  the  marriage  which  took  place  defaeioto 
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be  void  de  jure ;   and  it  ia  clear,  I  think,  that  the 

court  in  that  case,  in  granting  alimony,  acted  on 

the  principle  that  the  fact  of  a  marriage  carried 

ihnHMj  pendente  lite.    It  is  troe  that  the  point  of 

juriadiction  was  not  contested  before  Sir  James 

Hansen,  bat  I  think  the  reason  for  this  was  that 

Mr.  Langworthy's  very  experienced  advisers  felt 

that  op^sition  must  be  useless.     I  should  think 

myself  justified  in  ordering  alimony  pendente  lite 

on  the  authority  of  Langworthy  v.  Langworthy 

[Hbimp.).    But  I  will  add  that  it  appears  to  me 

that  it  would  be  unsafe  to  refuse  alimony  pending 

niit  on  the  gix}und  that,  as  the  case  stands  at  any 

moment  before  the  final  decree,  the  court  believes 

the  marriage  to  be  void.    However  clearly  this 

may  appear,  it  is  always  possible  that  the  Queen's 

Proctor  or  some  other  intervener  may  put  another 

aspect  upon  the  matter,  and  I  think   it   more 

:  piident  to  adhere  to  the  principle  that,  as  a  rule, 

f  a  marriage  de  facto  carries  the  right  to  alimony 

ftndenle  lite  until  it  is  finally  declared  to  be  void. 

The  extension  of  provisions  of  rules  nisi  to  all 

anility  cases,  effected  by  the  Act  of  1873,  appears 

,  to  point  to  the  possibility,  at  least,  of  intervention 

..  m  all  nullity  cases.  I  therefore  dismiss  the  appeal 

]  with  costs.    The  application  to  make  the  decree 

^ahednte  must   stand    over    until    an  order  for 

\i&aonj pendente  lite  has  been  made. 

t    From  this  decision  Mr.  Foden  appealed. 

f  Indermek,  Q.C.  and  E.  T.  Holloway  for  the 
I  appellant.  —  The  court  had  no  jurisdiction  to 
fuake  this  order.  The  decree  mat  having  been 
*»ade,  there  -was  no  pending  suit  When  the 
.  marriage  was  found  to  be  void  by  the  court,  the 
-'  power  to  grant  alimony  ceased : 

Blaelcmore  v.  Millt,  18  L.  T.  Bep.  58G ; 
Wkittaore  v.  Whitman,  13  L.  T.  Eep.  723  ;  L.  Rep. 
1  P.  4  D.  96. 

The  order  for  payment  of  alimony  •pendente  lite  ir 
;  made  on  the  assumption  that  the  lady  is  the  law- 
■  fnlwife: 

Siri  V.  Bird,  1  Lea,  209,  211,  418. 

•  Bren  if  the  order  would  have  been  made  in  the 
\  first  instance,  the  application  is  now  too  late  : 


i 


^tUtt  V.  SMet,  20  L.  T.  Hep.  716 ;  L.  Eep.  1  P.  & 
D.  651. 


I  The  case  of  Langworthy  v.  Langworthy  (54  L.  T. 

■  B«p.  776 ;  11  P.  Div.  85)  was  decided  on  the  par- 
&nkr  facts  of  that  case. 

Bayford,  Q.C .  and  Pritehard,  for  the  respondent, 
vere  not  called  on. 

i     The  LoED  Ghancelia>b  (after  stating  the  facts 

■  continned) :  —  It  is  contended,  first,  that  the 
court  has  no  jurisdiction  to  make  this  order ;  and, 
wcondly,  that,  if  there  is  jurisdiction  to  make  it, 
™» is  not  a  proper  case  for  its  exei-cise.  First  of 
™.  it  is  said  that  there  is  no  pending  suit, 
>*can»e  a  decree  niei  has  been  made.  That  argu- 
«Wt  is  quite  untenable.  Till  the  decree  is  made 
absolute  the  suit  is  clearly  pending.  Then  it  is 
aid  that  so  soon  as  the  fact  of  the  alleged  wife's 
Riahonship  to  the  former  wife  had  been  eatab- 
™m  to  the  satisfaction  of  the  court,  it  was  not 

:     'j*™'  its   jurisdiction    to    make  an  order  for 

I    ?hmony,  and  some  observations  of  Lord  Penzance 

^Slackmore  v.  Millt  {ubi  gvp.)  were  relied  upon. 

i     i  do  not  think  that  Lord  Penzance,  though  it 

imght  have  been  quite  right  to  refuse  to  grant 

>™ony  m  that  case,  meant  to  lay  down  that  the 


court  had  no  jurisdiction  to  do  so ;  if  he  did,  I 
cannot  a,gree  with  him.  In  Bird  v.  Bird  (ubi  sup.) 
in  1753,  Sir  6.  Lee,  the  then  judge  of  the  Court 
of  Arches,  in  a  suit  for  nullity  of  marriage, 
brought  by  the  husband,  on  the  ground  that  at 
the  time  of  the  marriage  the  wife  had  another 
husband  living,  a  de  facto  marriage  being 
admitted,  held  that  the  husband  must  bear  the 
expenses  of  the  wife.  Sir  G.  Lee  said  that,  as 
there  was  no  precedent,  be  must  determine  the 
case  upon  the  general  principles  of  law  and 
reason.  And  he  added,  "  I  must  presume,  till  the 
contrary  appeared  in  evidence,  that  she  was  his 
wife  de  jure  as  well  as  de  facto,  for  otherwise  she 
must  be  guilty  of  bigamy,  and  is  a  felon  by 
statute  1  Jac.  1,  c.  11 ;  but  the  law  presumes,  on  the 
contrary,  everybody  to  be  innocent  tUl  they  are 
proved  to  be  guilty.  I  must  therefore  suppose 
her  at  present  to  be  his  lawful  wife,  and  as  such 
entitled  to  have  costs,  as  she  prays  to  defend  her- 
self in  this  suit."  That  was,  no  doubt,  the  first 
decision  of  the  kind.  But  it  appears  to  have  been 
aftei-wards  the  settled  practice  of  the  Ecclesias- 
tical Courts  to  grant  alimony  to  a  wife  pending 
suit  in  all  cases  of  this  kind,  unless  there  was 
some  special  reason  to  the  contrary.  This  is 
shown  by  a  note  by  Dr.  Phillimore  in  his  edition, 
published  in  1833,  of  Lee's  Reports,  at  p.  211, 
where  he  said,  "  In  all  matrimonial  causes  where 
a  fact  of  marriage  is  established,  and  the  parties 
have  not  separate  incomes,  the  husband  is  liable, 
during  the  progress  of  the  cause,  to  pay  for  the 
maintenance  of  his  wife  and  the  costs  of  the  suit." 
There  is  nothing  to  show  that  this  practice  has 
not  continued  down  to  recent  times.  I  think 
that  the  practice  is  in  accordance  with  reason  and 
good  sense,  and,  if  it  had  not  already  existed,  I 
should  have  been  inclined  to  make  such  an  order- 
now.  I  cannot,  therefore,  hold  that  t^ere  is  no 
jurisdiction  to  make  the  order.  It  is  said,  how- 
ever, that  the  wife  did  not  make  her  application 
until  long  after  the  decree  niai.  But  it  must  be- 
remembered  that  the  husband  had  not  then 
applied  to  have  it  made  absolute.  Under  the- 
circumstances  I  am  not  disposed  to  interfere  with 
the  exercise  of  his  discretion  by  the  learned 
President.  If  the  jurisdiction  exists,  it  was  a 
mere  matter  of  discretion.  There  are  obviona 
reasons  why  an  alleged  wife  should  receive  main- 
tenance from  her  husband  until  her  status  haS' 
been  finally  determined  by  the  decree  of  the  court. 
The  appeal  must  be  dismissed. 

LiNDLEY,  L.J. — I  am  of  the  same  opinion.  The 
important  question  in  this  appeal  is  that  of  juris- 
diction. In  early  times  there  was  some  difficulty 
as  to  the  jurisdiction,  but  in  1753.  in  the  case  of 
Bird  V.  Bird  (uhi  sup.),  that  difficulty  was  got 
over,  and  ever  since  then  the  jurisdiction  has 
been  admitted.  I  do  not  think  that  in  the  case 
of  Blachmore  v.  Mills  (ubi  sup.)  Lord  Penzance 
intended  to  throw  any  doubt  on  the  jurisdiction 
to  make  the  order.  The  practice  has  continned 
since  1763,  and  we  ought  not  to  unsettle  it.  The 
jurisdiction  does  not  depend  on  any  particular 
section  of  the  Divorce  Acts,  but  on  the  practice  of 
the  old  Ecclesiastical  Courts.  Then  there  is  the 
question  of  discretion.  The  ordinary  practice  is 
to  make  the  order  from  the  date  of  citation.  I 
think  that  no  injustice  will  be  done,  and  that  we 
ought  not  to  interfere  with  the  way  in  which  the 
President  has  exercised  his  discretion.  The  appeal 
must  be  dismissed. 
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Datet,  L.J. — I  am  of  the  same  opinion.  I 
think  the  President  had  jurisdiction  to  make  this 
order,  and  I  am  not  prepared  to  any  that  he  has 
exercised  his  discretion  wronffly.  I  do  not  think 
the  case  of  Blackmore  v.  Muls  {iibi  aup.)  Ia3r8 
down  an  absolute  rule  that  in  such  a  case  as 
this  the  court  has  no  jurisdiction  to  make  such 
an  order. 

Solicitors  :  Stanley  B.  Preston ;  A.  8.  C.  Doyh. 


Wednesday,  July  25. 

(Before   the    Lobd    Chancellor    (Herschell), 

LiNDtEY  and  Datet,  L.JJ.) 

Neville  v.  Matthewman.  (a) 

APPEAL  FROM  THE  CHANCEST  DIVISION. 

Practice — Payment  into  court — Admission  as  to 

possession  of  money. 
The  practice,  a«  settled  in  Freeman  v.  Cox  (8  Ch- 
Div.  148)  with  referenice  to  what  eonsHitttes  an 
admission  bif  a  defendant  that  he  has  money  in 
his  hands  for  tohich  he  is  liable  to  account  to  the 
plaintiff,  on  tohieh  he  will  be  ordered  on  an  inter- 
locutory afmlication  to  pay  it  into  court,  wiU  not 
be  extended. 
■A  testator  gave  a  sum    of  lOOOL    tn   trust  for 
his  daughter  and  her  children,  and  bemteathed 
the  residue  of  his  estate,  which  included  a  busi- 
ness, to  his  son,  the  executor  and  trustee.    The 
daughter  and  her  children  brought    an  action 
against  the  executor  and  trustee  of  the  will  on 
the  ground  that  he  had  committed  a  breach  of 
trust  by  not  properly  investing  the  lOOOZ.,  and  an 
interlocutory  application  teas  made  for  an  order 
that  the  trustee  should  pay  the  10002.  into  court, 
on  the  ground  that  it  was  not  properly  invested, 
■and  he  had  admitted  in  certain  letters  tluit  it  was 
in  his  hands,  and  that  he  had  allowed  it  to  remain 
in  the  testator's  business,  which  he  was  carrying 
on  for  his  own  benefit.     Ever  since  the  testators 
death  the  defendant  had  paid  to  the  plaintiff  501. 
a  year  as  interest  on  the  10002.     The  defendant 
filed  an  affidavit  in  which  he    gave  particulars 
of  his  receipts   and  payments  with  reference  to 
the  testator  s  estate,  and  alleged  that  on  the  true 
construction  of  the    will  the   testator's  business 
was  specifically   bequeathed  to  him,   and    that 
there  were  not  siMcient    assets  without    it  to 
provide  for  the  10002.  ;  and  that  he  had  paid  the 
502.  a  year  to  the  plaintiff  [his  sister)  out  of  his 
own  pocket,  in  order  to  carry  out  the  wishes  of 
the  testator,  his  father. 
Held,  that,  even  if  the  letters  contained  tlie  alleged 
admission,  yet,  having  regard  to  the  affidavit, 
there  was  not  an  unequivocal  admission  by  the 
defendant  that  he  had  the  10002.  in  his  hands, 
and  there  appeared  to  be  a  bona  fide  dispute 
as  to  whether  he  had  received  sufficient  assets  to 
pay  the  10002.  in  /u2I,  and  therefore  he  ought  not 
to  be  ordered  to  pay  the  10002.  into  court. 
Decision  of  Chitty,  J.  reversed. 
William  Matthewman,  late  of  Huddersfield, 
in  the  county  of  York,   dyer,  who  died  on  the 
14th  Nov.  1874,  by  his  will,  dated  the  16th  Oct. 
1872,  after  directing  the  payment  of  aU  his  debts, 
funeral  and  testamentary  expenses,  and  giving  to 
his  wife  during  widowhood  the  personal  use  and 
enjoyment  of  all  his  household  furniture,  and  also 

(s)  B«portad  b7  W.  C.  Bi3S,  Esq.,  BurUtar-kt-Law. 


the  annual  sum  of  522. ;  gave  to  his  brother,  Jobn 
Matthewman,  and  his  son,  the  defendant  John 
Byram  Matthewman,  the  sum  of  10002.  upon  tnA 
to  invest  the  same  upon  Qovemmait,  real  or 
leasehold  securities,  or  upon  the  bonds,  debentures, 
or  debenture  stock  of  any  railway  company  or 
municipal  body  with  power  to  vary  any  sndi 
securities,  and  to  stand  possessed  of  the  income 
thereof  upon  trust  to  pay  the  entire  inooiw 
resulting  from  the  said  sum  of  10002.  to  bia 
daughter  Beatrice  for  life,  and  after  her  decease 
to  stand  possessed  of  the  principal  sum  for 
her  children ;  and,  subject  as  aforesaid,  tlie 
testator  gave  all  his  residuary  real  and  personal 
estate  to  his  two  sons  John  Bytam  Mattaewman 
and  Wilfred  William  Matthewman,  in  eijnal 
shares,  and  directed  his  son  John  Byram  Matthew- 
man during  the  minority  of  the  testator's  kb 
Wilfred  William,  to  carry  on  the  busoness  for  their 
joint  benefit. 

The  defendant  J.  B.  Matthewman  was  tbi 
surviving  executor  and  trustee  of  the  wilL  He 
carried  on  his  father's  business,  and  in  1877,  when 
his  brother  came  of  age,  he  bought  his  share  and 
interest  in  it.  During  his  mother's  life  he  paid 
her  522.  a  year,  and  he  also  paid  502.  a  year  to  hi» 
sister  Beatrice  (who  had  married  Mr.  Neville) 
until  the  end  of  1893,  when  he  commenced  payin; 
her  at  the  rate  of  402.  a  year. 

On  the  3rd  March  1894  Mrs.  Neville's  soliciioia 
wrote  to  the  defendant  as  follows  : 

We  hsve  been  oonsolted  by  Mrs.  NeriUA.  of  Apperiv 
Bridge,  as  to  ber  life  interest  in  the  som  of  lOOOii 
directed  to  be  inrested  nnder  testator's  will,  and  an 
instmoted  to  apply  to  yon  for  immediate  payment  of  tto 
arrears  of  income  now  dne  to  her,  and  to  inform  jog 
that,  nnless  the  amount,  together  with  6«.  Sd.  osr 
charges,  be  remitted  ns,  we  hare  instmctionB  to  tab 
such  steps  to  reooTer  same  aa  may  be  deemed  adviaabk 

On  the  12th  March  they  wivte : 

Uis.  Neville  has  handed  ns  yonr  letter  of  10th  iut 
She  .  .  .  objects  to  the  amonnt  of  such  inocoi 
being  reduced  froi&  502.  to  401.  per  annnm  without 
information,  to  which  ahe  certainly  is  entitled  befbn 
snob  course  be  adopted  by  yon.  We  hare  therefore  k 
request  at  once  particulars  as  to  how  and  in  what  fora 
of  security  the  1000!.  directed  to  be  invested  asds 
testator's  will  is  invested  in  her  behalf,  and  for  paymest 
of  151.  15«.  amonnt  now  dne  to  her,  and  unless  *• 
receive  cheque  for  that  amonnt  and  the  particulan  asM 
for,  we  have  instmctiona  to  institute  proceedings  aguot 
yon  without  further  delay. 

To  this  the  defendant  implied  : 

I  am  surprised  at  the  contents  of  yonrs  of  12th  i>A 
With  regard  to  reduced  interest,  your  client  had  notice 
and  agreed  and  has  bean  paid  at  tiie  reduced  rate  viti>- 
ont  any  objection  being  made.  The  investment  is  j^ 
where  the  testator  left  it. 

In  reply  the  solicitors  wrote: 

Unless  you  comply  with  the  request  in  our  letter  of 
12th  Inst,  we  shall  proceed.  Your  letter  received  thu 
morning  is  simply  an  evasive  reply  to  ours. 

To  this  the  defendant  replied : 

In  reply  to  yours  of  15th  inst.  I  have  given  yoa  a  (bH 
answer.  The  money  is  invested  in  above  biisiaea« 
[Folly  Hall  Dye  Works],  and  has  never  been  oat  I 
have  nothing  to  evade. 

The  following  letter  was  then  sent  by  the 
solicitors : 

We  are  in  receipt  of  your  letter  of  I7th,  which  is  »* 
satisfactory  to  our  client.     We  are  therefore  initnetM 
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to  raqoflit  that  the  tenns  ol  testator'a  will  with  legard 
to  tka  lOOOl.  in  favoiiT  of  Mrs.  Neville  be  ouried  out, 
uid  that  moh  inTestinent  be  made  to  her  eatisfaatioii. 
Uolesg  we  zeoeire  yonr  reply  that  sooh  oonrse  will  be  at 
once  adopted,  we  ahall  ta^e  ench  proceedings  in  the 
interaeti  of  onr  olient  as  may  be  deemed  advisable,  of 
which  please  accept  this  letter  as  notioe. 

On  the  2l8t  May  this  action  waa  commenced  by 
Mn.  Neville  and  her  infant  children  (by  a  next 
friend),  and  the  writ  claimed  a  declaration  that 
the  defendant  had  been  guilty  of  a  breach  of  trust 
in  retaining  or  investing  in  the  business  of  the 
£im  of  William  Matthewman,  Folly  Hall  Dye- 
«oi^8,  Huddersfield  [the  testator's  bosinese]  of 
which  he  was  a  member,  the  10002.  beqaeathed  to 
Qie  plaintiffs,  and  that  he  was  bound  to  make 
good  the  same  with  all  profits  made  thereby  or 
with  interest  at  5  per  cent.,  and  it  also  asked  that 
the  defendant  mignt  be  ordered  to  pay  into  court 
the  lOOOJ. 

The  plaintiffs  then  moved  before  Chitty,  J.  for 
an  01^  directing  the  defendant  to  pay  10002. 
into  court. 

By  his  affidavit  in  opposition  to  the  motion  the 
Pendant  alleged  that,  bv  reason  of  the  bequest 
ud  directions  contained  in  the  will  with  reference 
to  tiie  testator's  business,  the  testator's  assets 
comprised  in  snch  business  were  not  liable  to  be 
applied  or  appropriated  totvards  the  raising  of  the 
mm  of  10002.  Dequeathed  in  tmst  for  the  plaintiffs, 
hat  were  specifically  bequeathed  to  himself  and 
his  brother  W.  W.  Matthewman. 

He  also  made  a  statement  as  to  the  assets  and 
liabilities  of  the  testator,  from  which  it  appeared 
tkt  without  the  business  there  never  had  been 
asj  estate  of  the  testator  liable  to  be  applied  or 
^^rn^iiated  towards  raising  the  10002.,  as  it  had 
been  exhausted  by  the  testatoi''s  debts  and  funeral 
tmd  testamentary  expenses. 

He  further  stated  that,  notwithstanding  the 
testator  left  no  estate  applicable  to  the  payment  of 
tbevidow's  annuity  andthesnm  ofl0002.,hehadBt 
all  times  down  to  the  commencement  of  the  action 
heen  desirous  of  making  provision  for  his  mother 
and  sister  in  accordance  with  the  desires  expressed 
hf  his  father  in  his  will,   and  that  down  to  the 
tame  of  his  mother's  death  in  1893  he  had  regu- 
larly pMd  her  out  of  his  own  money  an  annuity  of 
equal  amount  to  that  bequeathed  to  her  by  his 
™her,  which  payments  amounted  together  to  the 
■nnn  of  about  10602. ;  that  from  the  time  of  the 
testator'a  death  down  to  Aug.  1893  he  regularly 
paid  to  his  sister,  the  plaintiff  Beatrice  Neville,  a 
«nin  ojE  502.  a  year,  with  a  view  of  making  her  a 
prorision  equivialent  to  that  which  his  father  had 
intended  for  her,  and  since  Aug.  1893  until  Nov. 
1893  he  had,  with  the  same  object  in  view,  paid  her 
a  nun  after  the  rate  of  402.  a  year ;  that  he  made  a 
reduction  in  the  amount  he  paid  to  her  because 
h«  was  of  opinion  that,  if    the  sum    of  10002. 
■"tendedby  his  father  for  her  benefit  had  in  fact 
^^i'ted  it  would  not  have   produced    a    larger 
mwme  than  402.  a  year,  and  he  estimated  that  he 
■■ad  piud  his  sister  since  the  testator's  death  a 
«nm  of  about  10472. 10». 

The  motion  was  heard  by  Chitty,  J.  on  the  5th 
ii^'t  '"^  .*''*  defendant  was  ordered  to  pay 
we  10002.  into  court,  and  from  this  order  he 
iVPealed. 

Stuin/en  Eady,  Q.C.  and  Alexander  Young  for 
tne  appeUaat.— There  is  no  admission  by  the  def  en- 


dant  that  the  money  is  in  his  hands,  and  this 
decision  goes  further  than  any  former  case : 

London  Syndicata  v.  Xord,  38  L.  T.  Bep.  329;  8 
Ch.  Div.  84 : 

freeman  v.  Ccx,  8  Ch.  Div.  148. 

It  is  also  contrary  to  the  decision  of  the  Court 
of  Appeal  in  HoUis  v.  Burton  (67  L.  T.  Rep.  146 ; 

(1892)  3  Ch.  226). 

FaruieU,  Q.C.  and  Abraham  for  the  plaintiffs.— 
The  defendant  admits  by  his  letters  that  the 
money  is  in  the  business,  and  therefore  it  is  in  hia 
hands : 

Pomtt  V.  White,  53  L.  T.  Bep.  514 ;  31  Ch.  Div.  52. 

Besides,  he  had  admitted  that  the  assets  are 
sufficient  by  making  the  payments  to  his  motiier 
and  sister. 

The  LoKD  Chancbllob  (after  referring  to  the 
facts  and  letters)  continued : — ^It  is  obvious  that, 
if  the  10002.  had  been  invested  in  the  securities 
mentioned  in  the  will,  it  would  not  have  produced 
5  per  cent,  per  annum.  I  think  the  d^endaaf » 
statement  that  "  the  investment  is  just  where  the 
testator  left  it,"  indicates  that  he  had  not  invested 
the  money  afresh  according  to  the  directions  in 
the  will,  but  that  it  remained  as  the  testator  left 
it,  in  the  business.  I  am  of  opinion  that  the 
letters  show  that  the  defendant  intended  to  say 
that,  with  regard  to  any  of  the  testator's  money 
belonging  to  his  sister,  it  was  invested  in  the 
business  where  the  testator  had  put  it.  It  is  said 
that  these  letters  contain  an  admission  that  the 
defendant  has  10002.  in  his  hands.  I  should  not 
be  satisfied  that  there  was  such  an  admission 
if  these  letters  stood  alone.  But  they  do  not ;  and 
there  is  an  affidavit  by  the  defendant  in  which  he 
gives  particulars  of  the  testator's  estate,  and  shows 
that,  li  you  take  the  whole  estate  of  the  testator 
and  deduct  his  debts  and  the  specific  legacies 
given  by  the  will,  and  the  expenses  of  probate,  the 
sum  which  remains  is  not  enough  to  provide  for 
the  annuity  given  to  the  widow  and  the  legacy 'of 
10002.,  and  the  question  then  arises  whether  the 
widow  is  entitled  to  have  her  annuity  provided 
for  in  priority  to,  or  whether  she  is  only  entitied 
pari  pastu  with,  the  legatees  of  the  10002.  During 
all  these  years  the  defendant  has  paid  the  full 
amount  of  her  annuity  to  his  mother,  and  the 
interest  on  10002.  to  his  sister.  Looking  at 
these  facts  as  a  whole,  I  am  of  opinion,  with 
all  respect  to  the  learned  judge,  that  it  would 
be  monstrous  to  treat  this  as  an  unequivocal 
admission  by  the  defendant  that  he  has  in  his 
possession  10002.  belonging  to  the  plaintiffs. 
The  difSculty  has  arisen  from  his  acting  gene- 
rously to  his  mother  and  sister.  He  was  anxious 
his  mother  and  sister  should  not  suffer,  and 
he  paid  them  the  full  amount  to  which  they 
could  be  entitled  under  the  will.  It  is  admitted 
that  in  old  times  this  order  could  not  have  been 
made.  At  first  such  an  order  could  only  be  made 
on  an  admission  in  the  answer  of  the  defendant  to 
the  bill  that  he  bad  the  money  in  his  hands. 
Then  a  further  step  was  taken,  and  it  was  held 
that  an  admission  in  an  affidavit  was  sufficient. 
Sir  Greorge  Jessel,  M.B.  took  a  further  step,  and 
held  in  ^6eman  v.  Cox  tiiat  an  allegation  in  an 
affidavit  that  the  defendant  had  the  money,  which 
was  not  answered,  was  sufficient.  Beyond  that  I 
am  not  prepared  to  go.  In  that  case  Sir  George 
Jeseel,  said :  "  I  wiU  therefore  make  a  precedent. 
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It  seems  to  me  that  the  principle  on  which  the 
court  has  ordered  payment  of  money  into  court 
has  been  that  the  defendant  must  admit  that  the 
money  is  in  his  hands  for  the  puTpose  of  the 
application.  In  Jtrvis  v.  White  (6  Ves.  738)  Lord 
Sildon  took  the  affidavit  of  the  plaintifP  charging 
the  defendant  with  having  a  sum  of  money  in  his 
hands  and  an  affidavit  of  the  defendant  before 
answer  together  as  an  admission,  and  ordered 
the  money  to  be  paid  into  court.  Hei-e  we  have 
the  affidavit  of  the  plaintiff,  and  the  service  of  the 
notice  of  motion  on  the  defendant.  This,  I  think, 
is  a  sufficient  admission,  the  principle  being  to 
make  the  defendant  pay  into  court  what  he  does 
not  dispute  to  be  owing  from  him."  That  seems 
to  me  to  be  a  sound  principle ;  but,  if  on  the  facts 
before  the  court  it  is  obvious  that  the  defendant 
does  in  good  faith  dispute  his  liability,  and  that 
there  is  a  serious  question  to  be  decided,  it  is 
premature  to  cnrder  him  on  an  interlocutoty  pro- 
ceeding to  pay  the  money  into  court,  when  as  the 
result  of  the  trial  it  may  be  held  that  he  never  owed 
any  of  it.  Of  course,  if  there  is  an  unequivocal 
admission  that  be  has  the  money  in  his  hiuids  the 
defendant  cannot  get  rid  of  it  by  saying,  "I 
dispute  the  claim.*'  There  must  be  a  bona  fide 
dispute.  There  is  a  dispute  in  this  case,  and 
nothing  to  show  the  money  is  in  peril.  With 
all  deference  to  Chitty,  J.,  I  think  his  decision  goes 
beyond  any  previous  case,  and  I  am  unable 
to  agree  with  nim.  The  appeal  must  therafore  be 
allowed,  and  the  costs  both  here  and  below  must 
be  the  defendant's  in  any  event. 

LiNDLKT,  L.J. — I  am  of  the  same  opinion. 
Unless  care  is  taken  when  making  orders  to  pay 
money  into  cour^  a  .dangerous  precedent  may  be 
created,  and  they  will  l>ecome  very  oppressive. 
This  could  not  be  so  under  the  old  practice.  Great 
care  was  taken  by  skilled  persons  in  framing  the 
old  answers  to  tne  bills  of  complaint,  and  if  the 
defendant  admitted  by  his  answer  having 
the  monev  there  was  no  danger  in  making  the 
order.  When  the  practice  was  extended  and 
orders  were  made  on  an  admission  in  the  defen- 
dant's  affidavit  great  care  was  necessary ;  but  now 
when  such  orders  are  made  on  an  allegation  being 
made  in  an  affidavit  that  the  defendant  has  the 
money,  which  he  does  not  answer,  much  greater 
oare  is  necessary.  I  think  in  this  case  the  judge 
iressed  what  is  stated  in  those  letters  too  far. 
do  not  think  they  amount  to  an  admission 
that  the  defendant  has  the  money  in  his  hands. 
They  amount  only  to  this,  that  the  money  was 
never  invested  in  the  strict  sense  at  all,  and  it  is 
where  it  was  when  the  testator  died — that  is, 
in  the  business.  There  is  a  dispute  as  to  the  con- 
struction of  the  will,  and  the  defendant  alleges  in 
his  affidavit  that  the  assete  of  the  testator  were 
insufficient  to  provide  for  the  annuity  to  the  widow 
and  the  lOOOI.  I  cannot  extract  from  the  letters 
anj  admission  hj  the  defendant  that  he  has 
lOOOI.  belonging  to  the  plaintiffs  in  his  luoids, 
and  I  think  it  would  be  oppressive  and  extremely 
dangerous  in  this  case  to  nold  on  those  letters 
that  the  defendant  admitted  he  had  this  10002.  in 
his  hands. 

Davkt.  L.J. — ^I  agree  that  an  order  of  this 
character  made  on  an  interlocutory  application 
may  become  an  instrument  of  oppression  and 
cause  great  injustice.  The  defendant  alleges  that 
the  estate  of  this  testator  was  insufficient  to  pro- 


r 


vide  the  annuity  to  the  widow  and  the  lOOOl  to 
be  invested.  No  doubt  it  was  his  duty  as 
executor  to  realise  and  apportion  the  estate,  and 
if  it  now  proves  insufficient  it  may  expose  him 
to  some  liability.  But  that  is  no  reason  for 
ordering  him  to  pay  the  lOOOZ.  into  court.  From 
the  statements  in  his  affidavit  it  appears  that 
at  the  most  the  sister  should  have  reoeiTcd 
182.  a  year,  and  the  widow's  annuitr  must  have 
abated.  The  defendant,  however,  has  paid  the 
annuity  to  his  mother  in  full  and  to  his  sister 
interest  at  5.  per  cent,  on  10002.,  no  doubt  think- 
ing that  the  business  would  improve,  and  would 
allow  him  to  pay  it  in  full.  He  may  by  that 
course  have  admitted  assete,  or  he  may  snow  at  the 
trial  satisfactorily  that  the  estate  was  insufficient 
He  may  be  right  or  he  may  be  wrong  as  to  the 
amount  of  toe  testator's  estate,  but  that  is  a 
question  for  the  trial  of  the  action.  Several  quee- 
tions  have  to  be  determined  at  the  trial,  and  I  do 
not  think  that  such  a  case  has  been  made  out 
against  the  defendant  that  he  oi^ht  to  be 
ordered  now  to  pay  this  lOOOI.  into  court.  The 
Lord  Chancellor  and  Lindley,  L.J.  have  stated  the 
course  which  the  practice  relative  to  orders  for 
payment  into  court  has  taken.  At  first  the  order 
was  only  made  where  the  defendant  admitted  in 
his  answer  that  the  money  was  in  his  hands ;  then 
the  practice  was  extended  so  as  to  include  admis- 
sions in  the  defendant's  affidavito  ;  and  then  a 
further  extension  was  made  by  Sir  George  Jessel 
M.R.,  as  shown  in  the  judgment  which  uie  Lord 
Chancellor  has  read.  I  am  not  disposed  to  extend 
that  practice  any  further.  An  order  to  pay  into 
court  previously  to  the  trial  of  the  action  ought 
only  to  be  made  when  it  is  satisfactorily  made 
out  that  the  defendant  has  the  money  in  his 
hands,  and  there  is  no  real  defence  to  the 
demand.  In  the  present  case  I  think  the  drfen- 
dant  ought  not  to  be  ordered  to  pay  it  in.  And 
now  that  there  is  so  much  less  delay  and  expense 
in  trying  these  questions  than  formerly,  there  i3 
less  reason  for  making  such  an  order  bdcore  judg- 
ment in  the  action.  I  agree  that  this  appeal  mast 
be  allowed. 

Solicitors :  for  the  plaintiffs.  Pitman  and  iSoiu, 
agente  for  Ferns  and  Sons,  Leeds ;  for  the  defen- 
dant, Bamtden,  Badeliffe,  and  Co.,  agente  for 
Bamtden,  Syhet,  and  Bamaden,  Huddersfield. 


Friday,  July  27. 
(Before    the   Lobd    Chanoellob    (Herschell), 

LiNDLBT  and  Datet,  L.JJ.) 
Be  R.  Bolton  and  Co.  Limited;  Salisbubt- 

JoNEs  AND  Dale's  case,  (a) 

APPEAL  FBOM  THE  CRANCEBT  DIVISION. 

Company — Winding-up  —  Contributory — Direeior 
— Qualification  sharea — Fixed  period  for  of- 
quiring  sharea — Besignation  vfithin period. 

Where,  by  the  artides  of  oMoetafion  of  a  eompaay. 
a  period  is  fixed  within  which  a  director  ii  to 
acquire  his  qualifieation  shares,  but  he  is 
empowered  to  act  before  so  doing,  the  fact  that  he 
acU  as  director  it  not  evidence  of  an  agreement 
to  take  the  shares,  and,  if  he  resigns  U!tthi»  the 
period  fixed  for  acquiring  them  he  is  under  «« 
obligation  to  acquire  them,  and  therefore  on  the 

(a)  Beported  by   W.  Ivunr   Cook   and  W.  C.  Biss,  E«in-. 
BUTistcn  at-Lsw. 
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vinding-up  of  the  company  is  not  liahU  to  be 
placed  on  the  list  of  eontrioutoriM  in  respect  of 
thoee  shares. 
Deeitum  of  Wright,  J.  reversed  {landiey,  LJ. 
dissenting). 

This  was  an  application  hj  A.  T.  Salisbury- 
Jones,  J.  J.  Dale,  and  F.  Vf.  Salisbiuy- Jones  for 
an  order  that  their  names  mieht  be  struck  off  the 
list  of  contributories  of  It.  Bolton  and  Co.  Limited 
in  respect  of  their  directors'  qualification  shares. 

The  company  was  registered  on  the  22nd  April 
1893  with  a  nominal  capital  of  12,0002.  divided  into 
1400  6  per  cent,  preference  sliares  of  61.  each, 
and  1000  ordinaty  shsjres  of  51.  each.  The  com- 
pany vas  formed  for  the  purpose  of  purchasing 
and  carrying  on  the  business  of  a  merchant 
enspmeer,  formerly  carried  on  by  Reginald  Bolton. 

The  applicants  signed  memorandum  and  articles 
of  association  as  subscribers  for  one  share  each. 

The  material  articles  of  association  were  the 
following: 

89.  The  first  manag^g  direotor  shall  be  B.  Bolton. 
.  .  .  The  said  B.  Bolton  and  the  Temainmg  six  sab- 
•criben  to  these  artioles  shall  be  the  first  diieotors  until 
noh  time  as  the  latter  or  a  majority  of  tbem  shall 
nominate,  by  an  instniment  in  writing  nnder  their  hands, 
notiaar  direotor  or  directors  to  act  with  the  said 
B.  Bolton  in  place  of  the  said  remaining  six  sabsoribers. 

91.  The  qnalifleation  of  a  direotor  other  than  the 
■««"«f"tr  director  shall  be  the  holding  of  shares  of  the 
oompany  of  the  nominal  amoant  of  1001.  in  ordinary  or 
prefsranoe  shares.  A  direotor  may  aot  before  acqniring 
lit  qualification,  but  shall  in  any  oase  acquire  the  same 
witUn  three  months  from  his  appointment,  and  unless 
be  shall  do  so,  he  shall  be  deemed  to  have  agreed  to 
tike  the  said  shares  from  the  company,  and  the  same 
•kail  be  forthwith  allotted  to  him  accordingly. 

94.  The  office  of  director  shall  be  vacated.  .  .  . 
(i)  If  by  notioe  in  writing  to  the  company  he  resigns 
luioBoe. 

On  the  30th  May  1893  A.  T.  Salisbury- Jones 
ogned  certain  share  certificates. 

On  the  29th  June  1893,  within  the  three  months 
filed  by  the  articles  for  acquiring  the  qualification 
shares,  the  applicants  signed  a  document  in  the 
follomng  terms : 

In  pnrsnance  of  clanse  89  of  the  artioles  of  associa- 
tion it  B.  Bolton  and  Co.  Limited,  we  the  nndersigned 
do  henby  appoint  Q.  Uillington  ...  as  director  to 
let  in  place  of  the  six  sabsoribers  other  than  the  said 
Beginald  Bolton. 

Except  as  above  stated,  none  of  the  applicants 
sver  acted  as  directors. 

On  the  3lBt  Jan.  1894  an  order  was  made  for 
the  compulsory  winding-up  of  the  company. 

At  that  date  A.  T.  Salisbury- Jones  was  on  the 
Rgiater  for  five  fully  paid  shares,  and  the  other 
W^cants  for  one  iuRj  paid  share  each. 

The  ofScial  receiver  settled  A.  T.  Salisbury- 
Jones  on  the  list  of  contributories  for  fifteen 
shares,  and  the  other  two  applicants  for  nineteen 
shares  each,  in  respect  of  their  qualification  shares. 
On  the  8th  June  1894  the  summons  came  on  for 
Iwating  before  Wright,  J. 

Bufus  Isaacs  for  the  applicants. — Under  art.  91 
the  applicants  were  given  three  months  within 
which  to  acquire  uieir  qualification  shares. 
Sefere  the  expiration  of  that  period  they  resigned 
their  offices,  and  having  done  so  they  ought  not 
^  be  placed  on  the  list  of  contributories.  The 
wt  of  their  having  so  resigned  distinguishes  the 
present  case  from  Me  Anglo-Austrian  Printing  and 


Publishing  Union ;  Isaacs'  case  (66  L.  T.  Bep. 
593 ;  (1892)  2  Cb.  158)  and  Be  Hercynia  Copper 
Company  (70  L.  T.  Eep.  709 ;  (1894)  2  Cb.  .^OS) 
where  the  directors  continued  to  act  after  the 
expiration  of  the  qualifying  period. 

0.  L.  Clare,  for  the  official  receiver,  was  not 
called  upon. 

Wright,  J. — As  I  understand  the  law,  the 
question  in  all  these  cases  is  whether  there  has 
been  an  agreement  to  take  shares,  and,  if  there 
has  been  such  an  agreement,  the  person  who  has 
entered  into  it  must  be  put  on  the  register  of 
shareholders.  In  the  present  case  the  applicants 
were  subscribers  to  the  articles,  which  provided 
that  the  subscribers  to  the  articles  should  be  the 
first  directors  until  such  time  as  they  should, 
acting  as  such,  nominate  another  director  or 
directors  to  act  in  their  place.  A.  T.  Salisbury- 
Jones  acted  as  a  director  on  one  occasion  withm 
three  months  of  his  appointment,  and  he  and  the 
other  two  applicants  on  the  29th  June  1893 — 
within  the  three  months  specified  in  art.  91^ 
at  a  meeting  of  directors  si^ed  a  paper  vacating 
their  own  office  and  appointing  another  person  to 
succeed  them  as  director.  If  that  was  not  done 
by  them  as  directors,  it  was  not  validly  done  at 
all.  [His  Lordship  read  art.  91  and  continued :] 
The  applicants  agreed  to  become  directors  <x 
the  company.  Their  acting  on  the  29th  June 
1893  by  resigning  and  appointing  another  director 
is  sufficient  evidence  of  their  having  done  so. 
Then  does  the  fact  of  their  having  resigned 
within  the  three  months  make  any  difference? 
The  article  provides  that  a  dii-ector  may  act 
before  acquiring  his  qualification,  and  shall  have 
three  months  fi-om  his  appointment  within  which 
to  acquire  it,  but  if  he  does  not  he  shall  be  deemed 
to  have  agreed  to  take  his  shares  from  the 
company.  I  caimot  read  that  as  in  any  way  dis- 
charging the  agreement  to  take  their  shares 
which  was  ai-rived  at  when  they  agreed  to 
become  directors.  The  object  of  the  provision 
was  to  give  them  time  to  buy  their  shares 
in  the  public  market,  or  otherwise,  if  they 
wished  to  do  so,  instead  of  having  them 
allotted  to  them  by  the  company.  In  Be 
Hercynia  Copper  Company  {ubi  sup.)  this  precise 
question  did  not  arise,  and  it  has  not  ansen  in 
any  other  case ;  but  I  cannot  see  anything  in 
principle  which  shows  that  the  mere  fact  of  the 
resignation  of  a  director  destroys  the  agreement 
to  take  shares  which  he  has  entered  into  by 
becoming  a  director.  An  agreement  can  only 
be  put  an  end  to  by  performance,  a  legal  release 
under  seal,  or  novation.  There  is  nothing  of  that 
sort  in  this  case,  and  I  must  hold  that  the  appli- 
cants are  liable  in  respect  of  their  qualification 
shares  although  they  have  resigned  their  office. 
The  summons  will  be  dismissed  with  costs. 

From  this  decision  the  applicants  appealed. 

Bufus  Isaacs  for  the  appellants. — There  was  no 
implied  agreement  by  the  appellants  to  take  these 
shares.  They  had  three  months  within  which  to 
obtain  their  qualification  shares,  and  having  re- 
signed before  the  expiration  of  that  period  they 
were  not  bound  to  obtain  them  : 

Be  The  Wheal  Bullet  Contois}  Ex  parte  Jobling, 

58  L.  T.  Bep.  823 ;  38  Ch.  Div.  42  ; 
Re  Printing  Telegraph  and  Construction  Company 
of  the  Agence  Havat ;  Ex  parte  Cammell,  70  L.  T. 
Eej).  705;  (1894)  2  Ch.  302. 
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If  there  was  anoh  an  agreement,  they  had  a  reason- 
able time  within  which  to  perform  it,  fixed  by  the 
articles  at  three  months,  and,  as  that  reasonable 
time  bad  not  elapsed  when  they  resigned,  they 
cannot  be  heJd  liable  as  contribatories : 

Be  Coloinbia  Chemical  Factory  Manure  and  Pho»- 
phate  Works ;  Brett  and  Hetcitt's  ca»e,  49  L.  T. 
Bep.  470  ;  25  Ch.  Bir.  283. 
This  case  is  distinguishable  from  Be  Anglp- 
Auatrian  Printing  and  Publishing  Union :  laaaet' 
ease  {ubi  sup.)  and  Be  Hereynia  Uojmer  Company 
{uhi  sup.),  for  in  those  cases  the  Erectors  con- 
tinued to  act  after  the  time  for  obtaining  their 
qualification  shares  had  elapsed.  The  provision 
here,  that  the  director  shall  be  deemed  to  have 
agreed  to  take  the  shai-es  from  the  company,  only 
comes  into  effect  after  the  expiration  ot  three 
months,  and  then  it  only  applies  to  his  qualifica- 
tion shares,  and  if  he  is  not  then  a  director  he  does 
not  want  qualification  shares.  It  cannot  mean  that 
because  a  man  has  acted  as  a  director  without 
being  qualified,  yet  at  the  expiration  of  the  three 
months  he  is  liable  for  the  qualification  shares 
tho1^;h  he  is  not  then  a  director. 

0.  L.  Clare  for  the  official  receiver. — ^By 
accepting  the  office  of  director,  these  gentlemen 
entered  into  a  contract  to  take  the  qualifying 
number  of  shares.  During  the  first  three  months 
they  might  buy  them  on  the  market,  bnt  after 
that  time  they  must  take  them  from  the  company. 
They  cannot  escape  their  liability  by  resigning 
before  the  expiration  of  the  three  months.  . 
Isaacs  in  reply. 

The  LoKD  Chancellob. — The  question  which 
we  have  to  determine  in  this  case  turns  upon  the 
construction  of  the  9l8t  article  of  association  of 
this  company.  It  must  be  admitted  that  it  is  not 
possible  in  any  point  of  view  to  put  a  thoroughly 
satisfactory  construction  upon  it.  Even  if  con- 
strued in  the  way  Mr.  Clare  has  construed  it,  it 
does  not  carry  out  effectively  that  which  he  says 
is  its  object,  viz.,  to  secui-e  that  the  directors 
shall  have  a  stake  in  the  company.  [His  Lord- 
ship referred  to  articles  89  and  91,  and  continued :  ] 
The  question  is,  whether  the  appellants  in  this 
case  can  be  deemed  to  have  agreed  to  take  shares 
from  the  company.  It  is  admitted  on  the  autho- 
rities that,  unless  the  last  words  of  article  91  are 
applicable,  although  they  may  have  acted  as 
directors  not  only  for  a  period  of  three  months, 
but  for  a  longer  period,  no  agreement  could  be 
inferred  on  their  part  to  take  their  qualification 
so  as  to  entitie  the  liquidator  to  put  them  on  the 
list  of  contributories,  and  the  sole  question  is 
whether,  in  the  events  which  have  happened,  the  last 
words  of  article  91  apply  to  the  appellants  so  as 
to  justify  the  liquidator  in  putting  them  upon 
the  list.  It  cannot  be  doubted  that,  if  the  present 
appellants  had  continued  to  act  as  directors  for 
more  than  the  three  months,  they  would  be  deemed 
to  have  agreed  to  take  the  shares  from  the  com- 
pany, and  they  would  then  have  been  properly  put 
tipon  the  list.  That  was  decided  in  Be  Anglo- 
Austrian  Printing  and  Publishing  Union ;  Isaacs' 
ease  {ubi  sup.).  But  the  difficulty  in  this  case  is 
that  they  did  not  continue  in  office  beyond  the 
three  months,  bat  ceased  to  be  directors  about 
two  months  after  signing  the  articles.  Are  they 
nevertheless  to  be  deemed  to  have  agreed  to  take 
shares  from  the  company  ?  It  must  be  borne  in 
mind  that  the  qualification  is  not  merely  the 


acquiring,  but  the  holding  so  many  shaies  in  tilie 
company.  It  is  the  duty  of  the  directors,  so  lang- 
as  they  act  as  directors,  not  only  to  acquire,  but 
to  hold  the  qualifying  shares,  ajid.  unless  they  do 
so  they  cannot  be  said  to  be  qualified  directon. 
It  appears  to  me  that  this  article  is  designed  to 
indicate  that,  though  a  man  to  be  a  qualified 
director  must  hold  a  certain  number  of  shares, 
he  may  postpone  acquiring  those  shares  for  three 
months  and  still  have  all  the  rights  of  a  director. 
After  that  period  he  must  acquire  the  shares, 
and  must  hold  them  so  long  as  he  is  director, 
otherwise  he  cannot  be  a  qualified  director. 
Then  comes  the  question  whether  a  peraon 
who  becomes  a  director,  but  who  before  the 
three  months  has  expired  has  ceased  to  be  a 
director,  is  bound  then  to  acquire  the  sliaxes,or,if 
he  does  not,  whether  he  must  be  deemed  to  haie 
agreed  to  take  them  from  the  company.  Tke 
words  are :  "  A  director  may  act  before  acquiring 
his  qualification,  but  shall  in  any  case  acquire  the 
same  within  three  months  from  his  appointment, 
and  unless  he  shall  do  so  he  shall  be  deemed  to 
have  agreed  to  take  the  said  shares  from  tiie 
company."  The  primary  obligation  is  that  a. 
director  should  acquire  and  hold  so  many  shares 
as  his  qualification  within  three  months  from  his 
appointment,  and  it  is  only  in  case  of  his  default 
in  doing  so  that  he  is  to  be  deemed  to  take  the 
shares.  Was  it  intended  by  these  words  to  requiie 
a  person  who  had  ceased  to  be  a  director  within 
the  three  months  to  acquire  his  qualification  P 
He  could  not  acquire  his  qualification  because  he 
had  ceased  to  be  a  director ;  he  could  only  acquire 
the  necessary  number  of  shares.  The  object  of 
the  article  is  that  a  person  who  is  managing  the 
affairs  of  the  company  should  have  some  shares  in 
it.  In  my  opinion,  this  is  not  a  mere  verbal 
distinction,  because  it  is  not  the  object  of  the 
article  to  place  a  cei-tain  number  of  shares,  and,  if 
Mr.  Clare's  contention  is  correct,  the  only  effect 
would  be  that,  although  a  man  has  ceased  to  he  a 
director,  and  the  purchase  of  shares  could  net 
qualify  him,  yet  he  must  go  into  the  market  and 
buy  shares  which  he  may  the  instant  after  sell 
again,  for,  having  ceased  to  be  a  director,  he  is  no 
longer  under  any  obligation  to  hold  them.  Can 
it  tiien  be  contended  that,  after  he  has  ceased  to 
be  a  director  he  shall  go  into  the  market  and 
acquire  the  shares,  and  so  fulfil  the  words  of  the 
article,  "  acquire  his  qualification  P  "  That  is  not 
the  intention  of  the  article.  If  this  article  pro- 
vided that  every  person  who  became  a  director 
should  necessarily  acquire  a  cert^n  number  of 
shares,  and  should  hold  them  for  a  certain  time,  I 
should  be  disposed  to  give  effect  to  it  and  enforce 
it  stringentiy.  I  think  it  is  a  very  good  object 
of  articles  to  secure  that  the  directors  shall  have 
a  stake  in  the  company,  because  I  feel  the  diffi- 
culty of  allowing  persons  to  manage  a  company 
without  having  some  stake  in  it,  or  of  allowing 
them  to  have  tiie  power  to  part  immediately  with 
any  such  stake  as  they  have.  But  the  question 
is.  Is  that  provided  for  by  this  article  ?  1  Muwer 
no.  That  is  not  provided  for  even  npon  the  con- 
struction suggested  by  If r.  Clare,  because  _  he 
admits  that  the  obligation  imposed  by  the  article 
upon  these  gentiemen  would  be  satisfied  by  ibeir 
acquiring  shares,  and  that  they  need  not  hold  a 
single  share.  They  might 'go  into  the  market  and 
acquire  the  shares,  and  sell  them  again  the  next 
I  day,  because  the  articles  do  not  give  the  company 
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any  liffht  to  call  on  a  director  who  has  resigned 
to  lx>M.  any  shares,  and  it  is  only  if  a  director 
&il8  to  acquire  his  qualification  within  three 
months  that  he  is  to  be  deemed  to  have  an«ed  to 
take  the  shares  from  the  company.  In  my 
opinion,  the  obligation  we  are  asked  to  declare  as 
liftTing  eristed  is  one  which  would  not  effect  any 
adrantage  to  the  company,  and  does  not  seem  to 
be  withm  the  intention  of  the  parties.  The 
leaned  jndge  below  asks  whether  the  fact  of  the 
directors  having  resigned  within  the  three  months 
dischargee  them  from  the  agreement  which  they 
have  entered  into  P  I  should  agree  that  it  would 
not.  Where  I  differ  from  him  is  upon  the  ques- 
tion whether  any  agreement  has  been  entered  mto. 
I  do  not  read  this  article  as  imposing  any  agree- 
ment to  take  shales  on  a  person  who  at  the 
ex|niation  of  the  three  months  is  no  longer  a 
director. 

LiHDLET,  L.J. — ^In  this  case  I  hare  the  mis- 
fortune to  differ  from  the  Lord  Chancellor.  I 
agree  that  thb  question  turns  upon  the  construc- 
tion of  the  articles.  The  first  question  which 
occurs  to  me  is  as  to  the  meaning  in  article 
91  of  the  expresuon  "  a  director."  I  understand 
that  as  meanmg  any  person  who  assents  to  become 
a  director,  and  who  does  become  one.  It  is  not 
necessaiy  that  he  should  hold  the  qualification 
for  any  particular  time,  and  he  may  become  a 
director  and  retire  the  next  day  if  he  chooses.  The 
qnalification  of  a  director  is  the  holding  of  so 
many  shares ;  but  a  director  cannot  hold  shares 
nnless  he  acquires  them,  and  he  must  hold  them 
80  long  as  he  is  director.  In  other  words,  in  order 
to  qiu£fy,  a  director  must  hold — i.e.,  must  acquire 
and  hold — shares  of  the  stipulated  value  ;  but  any 
director  may  act  before  acquiring  his  qualifica- 
tion. Then  come  the  words  which  are  important, 
"but  shall  in  any  case  acquire  the  same  within 
three  months  from  his  appointment,  and  unless 
he  shall  do  so  shall  be  deemed  to  have  agreed  to 
take  the  said  shares  from  the  company."  "  The 
said  shares  " — that  is,  the  shares  he  has  agreed  to 
take  in  order  to  qualify.  The  object  of  the 
article  was  to  prevent  persons  becoming  directors 
who  did  not  bind  themselves  to  take  shares.  That 
seems  to  me  to  be  the  natural  and  not  the  forced 
meaning  of  the  article.  In  my  opinion,  the  appeal 
should  be  dismissed. 

Davxt,  L.J. — ^This  case  is  exclusively  one  of 
construction  of  the  articles.  The  earner  cases 
aie  only  important  as  showing,  first,  that  in  order 
to  fix  a  director  with  liability  you  must  find  a 
contract  by  the  director  with  u>e  company  to  take 
shares  within  the  23rd  section  of  the  Companies 
Act  1862 ;  secondly,  that  the  articles,  though  not 
themselves  constituting  the  contract,  are  never- 
theless evidence  of  the  terms  upon  which  a 
director  has  contracted  to  become  a  director.  I 
agree  that,  if  these  gentlemen  can  be  shown  to 
have  entered  into  an  absolute  contract  to  take 
■hares,  l^ey  do  not  relieve  themselves  from  the 
contract  by  resigning  their  position  of  directors. 
^Hie  question  is.  Are  these  gentlemen  in  that 
I>oation  ?  Their  contract  is  that  they  will  hold 
■hates  in  the  company  to  l^e  extent  of  1002.  so 
long  as  they  remain  or  act  as  directors ;  but  that 
ptimary  obligation  is  subject  to  this,  that  for  a 
Poiod  of  tiiree  months  they  may  act  without 
'quiring  or  holding  their  qnalification.  The 
to  acquire   is  only  ancillary  to    the 


obligation  to  hold  them,  which  is  tbe  primaiTi 
obligation.  When  the  directors  resign  th^  oeaect 
to  be  under  any  obligation  to  hold,  and  if  th^ 
have  not  acquired  the  shares  they  are  undei'  no 
obligation  to  acquire  them.  Of  conrse,  if  tixej 
have  already  ent^d  into  a  contract  to  take  shaves^ 
the  fact  of  their  resigning  will  not  relieve  them. 
In  this  oase  there  is  no  absolute  contract  to 
acquire  sharss  or  take  shares  from  the  company  .- 
The  contract  to  take  shares  from  the  oompaay 
only  arises  if  the  director  has  not  pteviooslyto 
the  expiration  of  three  months  acquired  his  qualifi- 
cation aliuTide.  But,  looking  at  the  purpose  of 
the  article,  I  think  the  words  "  ao(|uire  his  quali- 
fication" must  be  construed  stnctly,  and  that 
qualification  means  shares  to  be  used  as  a  qualifi- 
cation for  enabling  a  director  to  act.  The 
contract  is  that,  if  a  director  fail  to  ac(^uire  his 
qualification  aliunde,  he  shall  acquire  it  from 
the  company.  But  if  before  the  expiration  of 
three  months  he  is  no  longer  in  a  position  which 
requires  him  to  hold  his  qualifying  shares,  ho  is 
no  longer  under  any  obligation  to  acquire  them. 
On  these  grounds  I  agree  with  the  Lord 
Chancellor  that  this  appeal  ought  to  be  allowed. 
Solicitors :  Butsell  and  Amhoh  ;  Firth  and  Co. 


July  13  arid  Aug.  4. 

(Before   the    Lobd   Chancellos    (HerscheU), 
LiNDLBT  and  Datet,  L.JJ.) 

WlOEAM  t>.  BuCKUiY.  (a) 

APPEAL  FBOH  THE  CHANCEBT  DIVISION. 

Lis  pendens — Begi$trati<m — Personal  property— 

Book-debts — Mortgage — Priority — Laehes. 
The  doctrine  of  ha  pendens  does  not  affect  personal 

property  other  than  chattel  interests  in  Umd. 
In  1885  the  defendants  assigned  their  present  and 
future  booh-debts  to   the  plaintiffs  by   way  of 
mortgage.  In  June  1892  the  plaintiffs  com,nienced 
an  action  for  foreclosure,  which  they  registered 
as  a  lis  pendens,  and  in  July  obtained  an  order 
appointing  a  receiver  of  the  book-debts  and  an 
injunctionrestraining  the  defendants  from  dealing 
with  them.    No  notice  was  given  to  the  debtors 
of  the  plaintiffs'  mxn-tgage  or   of  any   of  tlie 
proceedings.     In  1893  twi  defendants  assigned 
severed  of  the  debts  comprised  in  the  plaintiffs' 
security  to  a  bank  without  notice  of  that  security 
or  the  proceedings.     The  bank  at  once  gave  notice 
of  the  assignment  to  the  debtors,  and,  on  the 
28th  Nor.  1893,  obtained  judgment  against  the 
defendants  for  the  amount  due  to  them.     On  the 
SOtJi  Nov.  the  receiver  appointed  on  the  plaintiffs'' 
action  took  possession  and  claimed  the  debts, 
Held,   that  the  doctrine  of  lis   pendens   did  not 
apply;    but  that,  if  it  did,  the  laches  of  the 
plaintiffs  disentitled  them  to  priority. 
Decision  of  Chitty,  J.  reversed. 
In  Dec.  1885   the  defendants  assigned   to    tlie 
plaintiffs  by  way  of  security  for  a  loan  (inter  alia), 
the  goodwill  of  their  business  and  all  the  book 
and  other  debts  then  due  and  owing,  or  which, 
during  the  subsistence  of  the    security,  should 
become  due  and  owing    to    the    defendants  on 
account  of  their  business.    This  mortgage  con- 
tained a  power  to  get  in  the  debts.    On  the  28tli 
June  1892  the  plaintiffs  commenced  an  action  in 

(•)  Beported  by  W.  C.  Bi»),  Etq.,  BurUMr-at-Law. 
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order  (inter  alia)  to  recover  the  moner  dne  to 
them  on  their  security  and  for  a  foreclosnre  or 
sale.  On  the  Ist  July  1892  the  plaintiffs 
reeistei'ed  tbia  action  as  a  lis  pendens,  and  on  the 
29th  July  1892  they  applied  for  and  obtained  an 
order,  by  consent,  appointing  a  receiver  of  the 
book  and  other  debts  comprised  in  the  above- 
mentioned  security,  and  tue  defendants  were 
restrained  from  carrying  out  a  certain  agreement 
for  the  sale  of  their  busmess  and  book-debts  to  a 
limited  company  and  from  selling  or  disposing  of 
any  share  or  interest  in  the  business  or  anj  of  the 
property  belonging  to  the  business,  otherwise  than 
in  tne  ustial  course  of  such  business,  in  contraven- 
tion of  the  covenants  contained  in  the  plaintiffs' 
mortgage  of  Dec.  1885.  Ko  notice  was  ever  given 
to  the  debtors  of  the  defendants  of  the  plaintiffs' 
security,  or  of  the  action,  or  of  the  injunction,  or 
of  the  appointment  of  a  receiver.  In  1893  the 
defendants  made  three  assignments  for  value  and 
by  way  of  security  to  the  London  Banking  Cor- 
poration of  a  number  of  debts  comprised  in  the 
plaintiffs'  security.  Notice  of  these  assignments 
was  at  onoe  given  by  the  bank  to  the  various 
debtors  whose  debts  were  so  assigned.  The  bank 
liad  no  notice  of  the  plaintiffs'  security,  nor  of  the 
action  as  a  2u  pendens,  nor  of  the  order  appoint- 
ing a  receiver  and  granting  an  injunction.  On 
the  28th  Nov.  1893  the  Banking  Corpoi-ation 
obtained  judgment  against  the  defendants  for  the 
amount  due  from  them  to  the  Banking  Corpora- 
tion. After  this— viz.,  on  the  30th  Nov.  1893— the 
receiver  took  possession  and  claimed  the  debts. 
Thereupon  the  Banking  Corporation  took  out  a 
summons  for  liberty  to  get  in  the  debts  assigned 
to  them. 

The  summons  was  heard  by  Chitty,  J.  on  the 
1st  May. 

Horace  Kent  for  the  applicants. 

Levett,  Q.G.  and  A.  W.  Bowden  for  the  plain- 
tiffs. 

Ward  Cold/ridge  for  the  trustee  in  bankruptcy 
of  the  defendants. 

Chitty,  J. — The  applicants  come  to  the  court 
pro  interesse  tuo,  and  their  case  is  that  they 
cannot  proceed  to  take  possession  of  their  pro- 
I>ert^  by  reason  of  the  court  having  appointed  a 
receiver  at  the  suit  of  the  plaintiffs  in  tne  present 
action.  The  subject-matter  which  they  claim 
consists  of  book-debts,  which  were  assigned  to 
them  either  absolutely  or  by  way  of  mortgage — 
about  that  there  is  a  contest,  but  that  is  im- 
material. The  plaintiffs  by  deed  in  1885  took  a 
mortgage  of  book-debts  dne  and  to  accrue  due, 
and  in  respect  of  that  mortgage  they  took  a  vested 
equitable  assignment  by  way  of  mortgage  of  book- 
debts  or  chases  in  action,  being  property  which 
ranges  itself  under  the  heads  of  personal  property 
or  personal  estate.  Having  instituted  this  action, 
the  plaintiffs  moved  for  and  obtained  an  order 
appointing  a  receiver,  and  also  an  injunction 
restraining  the  defendante,  through  whom  the 
applicante  claim,  from  dealing  with,  amongst  other 
things,  the  book-debts,  and  there  is  no  question 
that  the  order  appointing  the  receiver  and  the 
injunction  apply  to  the  book-debts  in  question. 
The  plaintiffs  registered  this  suit  as  a  Zit  pendens 
under  the  Act  2  &  3  Vict.  s.  7.  The  applicante' 
deeds  were  all  executed  after  the  appointment  of 
the  receiver  and  the  granting  of  an  injunction, 
and  after  the  registration  of  the  suit  as  a  2m 


pendens.  They  advanced  their  money  in  good 
laith,  and  they  had  no  notice,  in  the  strict  sense 
in  which  that  term  is  used,  of  the  plaintiffs'  claim. 
The  receiver  had  not  at  the  time  when  they  took 
their  assignment  given  notice  to  the  debtors  to 
pay  the  debts  to  him.  These  are  the  main  facts, 
and  the  applicante'  case  is  that  notwithstanding 
the  order  appointing  the  receiver  and  the  injunc- 
tion, and  notwithstsmding  the  registration  of  the 
suit  as  a  {is  pendens,  the  applicante'  title  ought  to 
prevail  in  this  action  as  against  the  plaintiffs. 
Now  the  main  point  raised  on  behalf  of  the  appli- 
cants by  their  counsel  is  that  the  doctrine  of  lit 
pendens  does  not  apply  to  personalty.  It  is  said, 
and,  though  I  have  not  made  any  special  research 
for  the  purposes  of  this  judgment,  I  will  accept 
the  proposition  as  coming  from  counsel,  that 
the  decisions  in  no  case  affirm  the  application  d 
the  doctrine  that  I  am  considering  to  the  case  of 
personalty,  and  nndoubtedly  most  of  the  decisioiu, 
in  the  nature  of  things,  would  be  decisions  re- 
lating to  land  or  realty.  Now,  the  doctrine  of  lit 
pendens  applies,  not  to  eveiy  suit,  but  to  suits  the 
object  of  which  is  to  recover  or  to  assert  title  to 
specific  property,  and  I  can  see  for  this  purpose 
no  distinction  between  an  action  to  recover  land  or 
to  recover  property  which  according  to  law  or 
equity  can,  although  personal  estete,  be  spedfi- 
cally  recovei-ed.  I  put  the  case  during  the 
argument  of  special  chattels — a  case  in  which  the 
doctrine  of  equity  applies  in  regard  to  specific 
performance.  I  put  also  the  present  case,  which 
IS  a  suit  specifically  asserting  a  right  in  respect 
of  the  book-debte  in  question,  and  to  recover  the 
book-debte.  Such  a  suit  as  this  is  a  suit  to  which 
the  common  doctrine  of  lis  pendens  applies.  Now, 
as  Lord  Cranworth  explained  in  the  well-known 
case  of  Bellamy  v.  Sahtne  (1  De  G.  &.  J.  566),  the 
doctrine  is  not  properly  represented  as  a  docbine 
of  notice.  He  says :  "  It  is  scarcely  con-ect  to 
speak  of  lis  pendens  as  affecting  a  purchaser 
through  the  doctrine  of  notice,  though  un- 
doubtedly the  language  of  the  courts  orten  so 
describes  ite  opei-ation.  It  affects  him,  not  because 
it  amounts  to  notice,  but  because  the  law  does  not 
allow  litigant  parties  to  give  to  others,  pending 
the  litigation,  righto  to  the  property  in  dispute, 
BO  as  to  prejudice  the  opposite  party."  And  there 
is  a  statement  very  much  to  the  same  effect  bj 
Turner,  L.J.  in  the  same  case.  That  I  take  to  he 
the  true  principle,  and  I  can  see  again  no  distinc- 
tion in  the  application  of  that  principle  to  s 
different  class  of  property — ^between  what  is  called 
real  estate  and  personal  estate.  Now,  Lord 
BomiUy  considered  that  he  had  this  point  before 
him  in  Berry  v.  Gibbons  (28  L.  T.  Eep.  5; 
L.  Bep.  8  Ch.  App.  747),  and  he  then  stateii  an 
opinion  he  had  formed  for  the  first  time,  but 
imch  was  one  which  he  had,  as  he  says,  always 
entertained.  This  judgment  runs  thus,  so  &r  aa 
I  need  quote  it  (L.  Kep.  8  Gh.  App.  749,  n.): 
"I  have  no  doubt  whatever  about  this  casa 
The  doctrine  of  lis  pendens  would  be  worth 
nothing  at  all  if  when  the  suit  is  registered 
the  application  of  that  doctrine  is  to  be  excluded 
on  the  ground  that  the  parties  do  not  actnall; 
know  of  the  suit,  or  that  tiie  doctrine  only  applies 
to  real  estate.  I  have  always  thought,  and  I  stiM 
think,  the  Act  respecting  lis  pendens  a  very  benefi- 
cial Act,  for  it  was  extremely  mischievous  that 
purchasers  should  be  affected  by  a  suit  the  exist- 
ence of  which  they  had  no  means  of  knowing ;  bnt 
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now  if  a  purchaser  or  asai)^ee  does  not  search  for 
2m  pendeni  it  is  his  own  fault."  That  case  came 
before  the  Court  of  AppeaJ  (29  L.  T.  Eep.  88 ; 
L.  Bep.  8  Ch.  App.  747),  and  the  Court  of 
Appeal,  not  in  any  way  dissenting  from  those 
propositions  and  from  the  law  as  laid  down  by 
Lord  Romilly,  reversed  his  actual  decision  upon 
another  ground,  which  was  that  the  suit  was  one 
to  which  the  doctrine  of  lis  pendent  did  not  apply. 
An  administration  decree  had  been  made,  no 
receiver  had  been  appointed,  and  no  injunction 
bad  been  wanted;  but  the  executrix  had  dealt 
with  part  of  the  testator's  property  over  which  she 
had  a  legal  domiiuon,  and  she  pledged  or  mort- 
gaged a  picture  of  some  value  to  a  bank  which 
had  no  notice  of  the  suit.  But  the  point  upon 
which  the  Court  of  Appeal  went  was  that  the 
doctrine  of  lis  pendens  had  no  bearing  on  the 
case.  James,  L.J.  said  in  his  judgment :  "  The 
doctrine  of  lis  pendens  has  no  bearing  on  the  case 
for  a  mere  administration  decree,  no  receiver 
having  been  appointed,  nor  any  injunction 
granted  to  prevent  the  executrix  from  dealing  with 
ue  assets,  would  not  take  away  her  legal  powers 
so  as  to  invalidate  the  title  of  persons  claiming 
under  a  disposition  made  by  her  in  the  exercise  of 
!  those  powers."  There  would  have  been  a  different 
I  decision  by  the  Gonrt  of  Appeal  if  that  action 
had  been  an  action  for  the  recovery  of  the  picture, 
and  Uiere  had  been  a  receiver  appointed  of  the 
picture,  and  an  injunction  granted  against,  say, 
the  executrix  or  any  other  person  to  restrain  the 
dealing  with  the  picture.  Such  a  suit  would  have 
been  a  suit  which  does  fall  within  the  doctrine  in 
question.  The  judgment  of  Kay,  L.J.  in  Price  v. 
Friee  (56  L.  T.  Rep.  842 ;  35  Ch.  Div.  297)  is  to 
the  same  effect,  but  I  think  it  unnecessary  to 
pursue  the  question  further.  In  my  judgment, 
the  authorities,  and  the  reasoning,  and  the  plain 
pinciple  to  be  deduced  from  them,  and  the  proper 
limits  of  the  doctrine  of  lis  pendens,  all  justify  me 
in  the  conclusion  at  nhich  I  have  arrived,  which 
is  that,  where  specific  property  is  sought  to  be 
affected  by  the  suit,  it  is  immaterial  whether  the 
specific  property  is  land,  or  realty,  or  goods,  or 
chotes  in  aetitm,  or  any  other  personalty.  That 
hang  so,  there  being  really  no  other  pei-sonalty 
in  t£e  case,  it  seems  to  me  that  the  applica- 
tion fails.  It  would  be  a  strange  thing  if 
the  court,  after  having  granted  an  injunc- 
tion to  restrain  a  dealing  with  the  specific 
property,  were  to  entertain  an  application  in 
the  suit  itself  made  for  the  purpose  of  enforc- 
ing an  assign's  title  where  the  assignment  is  in 
contravention  of  the  direct  order  of  the  court 
itself.  It  was  urged  tha.t  the  statute  for  the  pro- 
tection of  purchasers  against  the  doctrine  of  lis 
pendens  (2  &  3  Vict.  c.  11)  applied  to  real  estate 
only,  and  the  language  of  the  7th  section  was 
referred  to,  where  the  term  used  is  "  estate  " — the 
person  whose  estate  is  intended  to  be  affected 
thereby.  If  it  had  been  right  to  say  that  "  estate  " 
there  means  real  estate,  then  the  result  is  that 
this  statute,  introduced  for  the  protection  of  pur- 
chasers, mortgagees,  and  others,  has  not  relieved 
them  from  the  old  doctrine  of  lis  pejidens,  and 
oomequently  persons  who  claim  have  to  face  that 
iloctrine  in  all  its  original  severity.  That  is, 
putting  it  generally,  that  all  Her  Majesty's 
subjects  are  bound  to  take  cognisance  at  their  own 
P^  of  what  is  passing  in  Her  Majesty's  courts 
"i  initice  with}  reference  to  specific  property. 


But  I  think  that  construction  would  leave  the 
purchasers  of  pei'sonal  estate — and  personal  estate 
is  largely  dealt  with  at  the  present  day — in  an  un- 
fortunate position.  I  think  the  argument  that  the 
7th  section  is  confined  to  real  esta,te  is  one  which 
I  ought  not  to  adopt.  No  doubt  the  term 
"  estate "  used  with  reference  to  a  man,  would 
refer  to  property  in  which  hn  could  have 
an  estate  in  the  strict  and  technical  sense  of  the 
term,  and  a  man  has  no  estate  in  personalty ;  ho 
has  an  estate  in  land  or  other  realty.  But  I  am 
not  satisfied  that  the  Legislature  intended  to  use 
the  word  "  estate  "  in  so  narrow  a  sense,  and  to 
protect  purchasers  of  real  estate  only,  leaving 
purchasers  of  personal  estate,  as  I  have  said, 
without  the  protection  which  it  was  thought  just 
to  afford  to  purchasers  of  real  estate.  And  there 
is  a  ground  for  saying  that  the  narrow  construc- 
tion of  the  word  "  estate "  is  not  the  proper  one 
afforded  by  the  Legislature  itself  in  the  subse- 
quent Act  of  1867  (30  &  31  Vict.  c.  47).  That  Act 
was  passed  to  confer  jurisdiction  upon  the  court 
to  order  the  vacating  of  the  registration  of  a  lit 
pendent — a  statute  which  was  found  to  be  urgently 
required  by  reason  of  some  cases  which  had 
occurred  shortly  before  the  statute  was  passed, 
namely,  that  plaintiffs,  by  registei'ing  suits  and 
not  prosecuting  them  bond  fide,  could  hamper 
defendants  in  tneir  deaUngs  with  their  property. 
The  language  to  which  I  have  refen'ed  as  con- 
sistent with  a  reasonably  large  interpretation  of 
the  word  "  estate  "  is  the  commencement  of  the 
enacting  part  of  the  2nd  section,  which  says  that 
"  the  court  before  whom  the  property  sought  to  be 
bound  is  in  litigation  " ;  and  the  term  "  property" 
is  a  wide  term  quite  sufficient  to  include  personal 
estate.  It  seems  as  if  the  Legislature  in  the  U8» 
of  that  term  had  put  an  interpretation  on  the 
word  "  estate  "  in  the  7th  section  which  would  not 
confine  it  to  realty,  but  would  leave  it  to  operate 
so  as  to  include  personalty  also.  In  the  present 
case  it  is  not  absolutely  necessary  for  me  to 
decide  that  the  term  "  estate  "  in  the  7th  section 
includes  personal  estate,  but  I  express  my  opinion, 
that  I  think  it  does,  and  that  the  purchasers  of 
personal  estate  are  intended  to  have  the  sam» 
protection  as  is  granted  to  those  of  real  estate. 

From  this  decision  the  London  Banking 
Corporation  appealed. 

Horace  Kent  for  the  appellants. — ^The  doctrui« 
of  lit  pendent  does  not  apply  to  personalty.  The 
appellaats  had  no  actual  notice  of  the  action  or 
the  appointment  of  the  receiver.  The  writers  of 
text-books  refer  to  the  doctrine  of  lit  pendens  as 
affecting  lajid  only,  and  there  is  no  case  which 
holds  that  the  doctrine  applies  to  personalty 
except  the  decision  of  Lord  Bomilly,  M.B.  in 
Berry  v.  Gibbont  (28  L.  T.  Rep.  6;  29  L.  T. 
Rep.  88;  L.  Rep.  8  Ch.  App.  747),  which  was 
oven-uled  by  the  Court  of  Appeal  on  another 
point,  and  this  question  was  not  considered  by 
that  court.  The  ground  of  the  doctrine  is  stated 
by  Lord  Hardwicke  in  Worthy  v.  The  Earl  of 
Scarborough  (3  Atk.  392).  The  cases  on  this  point 
are  considered  by  Eay,  L.J.  in  Price  v.  Price 
(56  L.  T.  Rep.  842 ;  35  Ch.  Div.  297).  The  case  of 
Se  Bamed's  Banking  Company ;  Exparle  Thornton 
(15  L.  T.  Rep.  523;  L.  Rep.  2  Ch.  App.  171)  sup- 
ports the  contention  that  personulty  is  not 
affected,  especially  the  judgment  of  Lord  Cairns. 
In  sect.  7  of  2  &  3  Vict.  c.  11,  which  provides  for  the 
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re^stration  of  a  li»  pendent,  the  word  "  eatate  " 
is  uaed,  which  ia  apphcable  to  land  only,  and  the 
uae  of  the  word  "property"  in  the  statute  for 
Tacatii^  a  lis  pendent  (30  &  31  Vict.  c.  47)  (tannot 
«xtend  the  word  "  estate  "  so  as  to  make  it  include 
chattels.  Under  the  Mercantile  Law  Amendment 
Act  1856,  chattels  are  not  affected  a  judgment 
until  the  sheriff  takes  possession  by  of'  them  under 
a  fi.  fa. ;  therefore,  if  this  decision  is  correct,  a 
K»  pendent  has  more  effect  than  a  judgment. 
BeCUtmy  y.  Sabine  (1  De  O.  &  J.  566)  is  a  case  of 
Teal  estate,  and  so  are  all  the  other  cases  on  the 
subject.  The  plaintiffs  have  been  guilty  of  laches, 
and  on  that  account  are  not  entitled  to  suooeed. 

Levett,  Q.C.  and  A.  W.  Bowden  for  the  respon- 
dents.— The  doctrine  of  lit  pendens  applies  to 
personalty  as  well  as  real  property :  {Berry  v. 
Qibhons,  vhi  sup.)  Few  cases  are  found  in  the 
books  rrferring  to  personal  property,  because  on  a 
«ale  of  chattels  the  proper^,  as  a  i-ule,  passes  at 
once.  The  doctrine  does  not  take  effect  on  the 
$7onnd  of  notice,  but  because  no  one  has  ^  right 
while  litigating  with  reference  to  anpr  property  to 
giye  other  parties  any  right  over  it  which  can 
prejudice  the  right  of  the  opposite  party : 

BtUamy  t.  Sabine  (ubt  ntp.) ; 

Bull  y.  Eutchoni,  8  L.  T.  Bep.  716 ;  32  Bear.  615, 
618. 

It  is  the  practice  of  conreyancers  on  a  purchase 
of  personal  property  to  £rect  that  seuxihes  be 
made  for  lis  jKudent : 

E^hinstono  &  Clarke  on  Scarohea,  p.  164 ; 
ComjnB'  AbatraotB  of  Title ;  BereraioiuTy  Interest 
in  Consols,  3rd  edit.,  p.  155. 
TThe  rule  .in  Dearie  t.  EaU  (8  Buss.  1)  ought  not 
to  be  extended  to  a  new  case  (per  Lord 
Hacnaghten  in  Ward  y.  Duneomhe,  69  L.  T.  Rep. 
121,  129;  (1893)  A.  C.  369,  394).  The  use  of 
the  word  "property"  in  30  &  31  Vict.  c.  47,  in 
place  of  the  word " estate " in  2  &3  Yict.  c.  11, 
«.  7,  shows  that  the  Legislature  intended  the  moi'e 
extended  meaning  to  be  given  to  the  word. 
Besides,  these  debts  were  assigned  to  the  appli- 
.cants  in  defiance  of  the  injunction,  and  the  court 
therefore  will  not  give  them  any  assistance  in 
«nforcing  the  assignment. 

£ent  in  reply. 

Cur.  adv.  vult. 

Aug.  4. — LiNDLKT,  L.J.— The  Lord  Chancellor 
has  read  the  judgments  about  to  be  delivered, 
and  concurs  in  them.  [His  Lordship  then 
4Stated  the  facts  as  set  out  above  and  con- 
tinued J  It  was  not  disputed  that  if  t^e 
plaintiffs'  action  had  not  been  registered  as 
a  lit  pendens,  and  if  there  had  been  no 
injunction  or  receiver,  the  banking  oorporation, 
having  no  notice  of  the  plaintiffs'  title,  would 
have  acquired  a  better  title  than  the  plaintiffs  to 
the  debts  assigned  to  them,  although  they  were 
comprised  in  the  plaintiffs'  earlier  security.  This 
was  conceded  on  the  authority  of  DearUv.  Hall 
(3  Russ.  1),  and  is  not  open  to  controversy.  But 
the  plaintiffs  contended,  and  the  learned  judge 
held,  that,  as  the  debts  were  tiie  subject  of  an 
action  to  recover  them,  and  such  action  was 
registered  as  a  Zi«  pendent  and  a  receiver  of  those 
debts  had  been  appointed,  and  the  defendants 
had  been  restrained  from  dealing  with  them,  the 
title  of  the  defendants  could  not  be  allowed  to 
prevail  over  that  of  the  plaintiffs.  The  doctrine 
involved  in  this  decision  is  very  far-reaching  and 


is  of  great  practical  importance  to  business  men. 
and  it  requires  very  careful  examination.  For 
the  reasons  which  I  will  state,  I  am  clearly  of 
opinion  that  the  doctrine  is  unsound  and  cannot 
be  supported.  I  will  first  consider  the  effect  d. 
the  registration  of  the  plaintiffs'  action  as  a  lit 
pendent,  and  I  will  then  consider  the  effect  of  the 
order  for  an  injunction  and  a  rnceiver.  InjSomeD 
y.  Carpenter  (2  P.  Wms.  482)  the  Lord  Chancellor 
said :  "  Where  there  is  a  conveyance  nude 
pendente  lite  .  .  .  even  though  the  alienation 
be  for  never  so  good  a  consideration,  yet,  if  nude 
pendente  lite,  the  purchase  is  to  be  set  aside,  and 
this  in  imitation  of  the  proceedings  in  a  real 
action  at  common  law,  where,  if  the  defendant 
aliens  after  the  pendency  of  the  writ,  the  judg- 
ment in  the  real  action  will  over-reach  sndi 
alienation.  But,  where  there  is  a  real  and  fair 
purchaser  without  any  notice,  it  is  a  very  hard  case, 
especially  in  a  court  of  equity,  to  set  such  a  par- 
chase  aside."  The  judgment  in  a  real  action,  if 
in  favour  of  the  demandant,  was  that  he  recover 
seisin  of  the  land,  and  the  writ  of  execution  upon 
it  was  a  writ  of  habere  fadas  seisinam,  wluch 
directed  the  sheriff  to  cause  the  demandant  to 
have  seisin  of  the  lands  which  he  had  recovered : 
(see  RoBCoe  on  Real  Actions,  pp.  328  and  341.) 
There  were  no  similar  judgments  or  writs  in  actions 
at  common  law  to  recover  goods  and  chattel). 
Even  in  detinue  the  defendant  could,  before  the 
Common  Law  Procedure  Act,  keep  the  chattel  he 
had  got  on  paying  its  value  to  the  sheriff.  It  ie 
clear  that  the  goods  which  a  defendant  had  at 
the  date  of  the  writ  of  execution  could  be  taken 
even  from  a  subsequent  puitihaser,  unless  k 
market  overt :  (see  Com.  Dig.  "  Execution,"  D.  2.) 
But  this  is  a  very  different  matter.  So  far,  there- 
fore, as  goods  and  chattels  are  concerned,  the 
doctrine  that  no  title  could  be  made  to  them  bj 
an  unsuccessful  defendant  pending  litigation  for 
their  recovery  had  no  foundation  in  common  lair, 
and,  if  the  rule  was  different  in  equity,  such  nde 
cannot  be  based  on  the  principle  that  equity 
follows  the  law.  Any  such  doctrine  would,  if  logi- 
cally carried  out,  practically  greatly  embanan 
ordmaiT  trade,  and  be,  to  say  the  least, 
highly  mconvenient  to  everyone  except  plaintilfB 
claiming  goods.  If  the  doctrine  ot  lis  pendens 
were  applicable  to  personal  property  generally, 
bankers  and  others  could  not  wfdy  mate 
advances  on  ships  or  goods  and  that  whidi 
represents  them  in  commerce,  e.g.,  bills  of  lading, 
dock  warrants,  wharfingers'  receipts,  nor  upon 
stock  and  share  certificates,  nor  upon  debemtnree 
or  policies,  nor  even  on  negotiable  securities, 
without  making  searches  in  the  Judgment 
Begistnr  Office.  Such  a  doctrine  would  pwaljrse 
the  trade  of  the  country,  and  there  is  no  warrant 
for  it  either  in  the  statutes  relating  to  lu 
pendens  or  in  the  decisions  of  the  courts.  The 
nrst  statute  on  the  subject  is  2  &  3  Yict.  c.  U. 
s.  7.  The  language  of  this  statute  shows  that  the 
Legislature  was  dealing  with  "  estates,"  i.e.,  land 
and  land  only.  It  is  true  that  in  the  amending 
Act,  30  &  31  Vict.  c.  47,  s.  2,  the  word  "  proiwijr" 
is  used  instead  of  "  estate,"  but  this  yuiation  in 
language  by  no  means  warrants  the  inference 
that  the  Legislature  was  altering  the  law  hj 
extending  the  effect  of  registration  to  ordinal? 
goods  and  chattels.  Nor  has  it  ever  been  so 
understood.  Reliance  was  placed  on  Bellamy  t. 
Sabine    (itbi    sup.) ;    but    that    was    a    case  of 
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real  estate,  and  there  is  'no  (^ronnd  for  snppoa- 
ing  ihat  the  obserratibns  made  in  that  case 
irere  intended  to  apply  to  personal  property. 
Similar  remarks  apply  to  the  instructive  jadg- 
ments  in  The  Bishop  of  Winchester  v.  Paine 
(U  Yes.  194,  197)  and  Metecdf  v.  Pulvertoft 
(3  y.  k  B.  200).  Again  reliance  was  placed 
on  the  practice  of  conveyancers  who  advise 
poichasers  and  mortgagees  of  personal  estate 
to  search  the  lit  petiaena  registiy.  This  is 
intdHgible  and  reasonable  enoi^.  Conveyancers 
advise  on  abstracts  of  title  and  always  try  and 
keep  their  clients  out  of  difficulties  and  possible 
litigation.  If  an  abstract  of  title  to  personalty  is 
laid  before  a  conveyancer,  he  naturally  advises 
an  intended  purchaser  or  mortgagee  to  make 
snch  inquiries  as  experience  shows  to  be  prudent 
in  order  to  avoid  trouble  and  vexation  in  futnre. 
There  is  no  case  in  the  books  which  warrants  the 
notion  that  the  doctrine  of  lit  pendent  applies  to 
personal  property  other  than  leasehold  property. 
It  is  true  that  Lord  Romilly  in  Berry  v.  Gibbons 
(ttbi  tup.)  decided  that  the  doctrine  applied  as 
well  to  goods  and  chattels  as  to  land;  but  his 
decision  was  reversed  on  appeal  on  other  grounds, 
and  there  is  nothing  in  the  judgment  of  the 
Court  of  Appeal  which  justifies  the  inference 
that  that  court  shared  his  opinion.  The  Court  of 
Appeal  gave  an  excellent  I'eaeon  for  their  deci- 
don,  viz.,  that  the  registration  of  an  administra- 
tion suit  as  a  2i8  pendens  did  not  prevent  an 
executor  from  disposing  of  the  assets  and  confer- 
ring a  good  title  to  them.  It  was  unnecessary  to 
ray  or  decide  more.  This  was  not  the  first  case 
in  which  the  Court  of  Appeal  differed  from  the 
new  taken  by  Lord  Romilly  of  the  effect  of 
registering  a  proceeding  aa  a,  lit  pendens.  In 
Re  Bamed't  Banking  Company;  Ex  parte  Thornton 
(vbi  tup.)  a  winding-up  petition  was  registered  as 
a  lis  pendent  against  a  contributory,  and  Lord 
Romilly  refused  to  set  aside  the  r^istration.  But 
on  appeal  Turner  and  Cairns,  L.JJ.  reversed  his 
decision,  and  it  is  impossible  not  to  see  from  their 
judgments  that  they  considered  that  the  registra- 
tion of  the  petition  affected  land  only,  and  in  that 
case  the  land  of  the  company  sought  to  be  wound- 
up. Lord  Cairns  points  out  (15  L.  T.  Rep.  525 ; 
L.  Rep.  2  Ch.  App.  179)  that  sect.  1-53  of  the 
Companies  Act  1862  expressly  makes  void  aliena- 
tioDB  of  a  company's  real  and  personal  estate 
after  a  winding-up  petition  is  presented,  and  he 
8ay8_  distinctly  that  sect.  114,  the  lis  pendens 
section,  has  no  reference  to  personal  estate  at  all. 
Upon  principle  and  authority  I  am  of  opinion 
tlat  the  doctrine  in  question  is  applicable  to 
personal  property  other  than  chattel  interests  in 
and.  The  inconvenience  of  extending  the  doc- 
trine to  ordinary  personal  property  is  so  extremely 
serious  that  it  would,  in  my  opinion,  be  very 
^ng  so  to  extend  it  now  for  the  first  time,  even 
if  80ch  extension  could  be  justified  by  reasoning 
tram  weU-established  general  propositions  which 
nught  serve  as  premises  for  arriving  at  such  a 
conclasion.  But  then  it  is  said  that  in  this  case 
therewas  not  only  a  registered  Its  pendens,  but 
an  injunction  and  a  receiver.  But  of  these  the 
present  claimants  bad  no  notice  whatever  when 
™ey  advanced  their  money  and  obtained  and 
pwfected  their  security.  Their  title  is  in  no  way 
elected  by  those  orders,  nor  have  the  claimants, 
^  bank,  been  guilty  of  any  contempt  of  court, 
"le  case  would  have  been  different  if  the  bank 


had  haid  notice  of  the  order  appointing  the 
receiver  or  gTBntdng'  the  injunction,  or  even  if  the 
receiver  had  given  notice  to  the  debtors  to  pay 
their  debts  to  hinii.  Sach  a  notice  would  have 
been  equivalent  to  notice  by  the  plaintiffs  of  the 
assignment  to  them.  Laatiy,  I  am  of  opinion 
that,  in  addition  to  all  other  grounds,  the  lachea 
of  the  plaintifh  disentitles  them  from  invoking 
the  aid  of  the  court  against  the  bank.  The  plain- 
tiffs gave  the  debtors  whose  debts  were  assigned 
to  them  no  notice  of  the  assignment,  nor  of  the 
action,  nor  of  the  injunction,  nor  of  the  appoint- 
ment of  the  receiver.  They  left  the  defendante 
to  cany  on  their  business  and  deal  with  the  debts 
owing  to  them  aa  if  no  assignment  of  them  had 
been  made.  The  action  was  not  prosecuted  with 
diligence ;  no  step  was  taken  in  it  between  July 
1892  and  the  end  of  Nov.  1893,  by  which  time  the 
bank  had  not  enly  acquired  and  perfected  their 
titie,  but  had  obtained  judgment  and  sought  to 
enforce  it.    This  laches  alone  is    fatal    to   the 

Slaintiffs'  case,  and  would  be  so  even  if  the 
octrine  of  lis  pendent  could  be  invoked  by  them  : 
(see  Sugd.  Yendois  and  Purchasers,  p.  758,  citing- 
his  decision  in  Drew  v.  Lord  Norbury,  3  Jo.  &,. 
Lat.  267.)'  The  appeal  must  be  allowed,  wit^ 
costs  here  and  below, 

Da  VET,  L.J. — It  i«  admitted  that  there  is  no 
recorded  decision  in  the  Court  of  Chancery  or  in 
this  court  in  which  the  doctrine  of  lis  pendent 
has  been  applied  to  the  titie  to  a  chattel  or  chose 
in  action  so  as  to  postpone  a  person  taking- 
pendente  lite  without  notice,  who  but  for  the 
existence  of  the  action  would  have  a  good  titie 
against  the  plaintiff,  if  the  case  of  Berry  v. 
Oihbons  {vbi  sup.)  belore  Lord  Bomilly  be  ex- 
cepted. The  foundation  of  the  doctrine  has  heesa. 
said  to  be  by  analogy  to  what  was  done  in  real 
actions.  If  so,  there  is  a  primd  facie  presumption 
that  the  doctrine  was  applicaole  to  real  estate 
only.  There  can  undoubtedly  be  found  in  the 
judgments  of  very  eminent  judges  of  the  Court 
of  Chancery  statements  of  the  doctrine  which  are 
in  terms  general  and  equally  applicable  to 
personal  estate  as  to  real  estate.  The  judg- 
ment of  Plummer,  V.O.  in  Metcalf  v.  PuUiertq^t 
{ubi  sup.)  is  as  good  an  example  as  any,  and  the 
maxim  Pendente  lite  nihil  innovetur  has  been, 
more  than  once  cited.  But  it  will  be  found  on. 
examination  that  such  expressions  of  opinion 
although  general  in  terms,  have  been  invariably- 
made  in  cases  dealing  with  real  estate  alone,  and. 
may  therefore  be  interpreted  as  having  reference  to 
real  estate  only.  Thie  language  of  sects.  4  and  7 
of  2  &  3  Vict.  c.  11,  providing  for  registration  of 
lis  pendens  and  the  re-registration  tiiereof,  is,  in 
my  opinion,  favourable  to  the  inference  that  the 
provisions  of  those  sections  were  considered  to 
apply  to  real  estate  only.  And  it  is  impossible 
to  read  the  judgment  of  Turner,  LX  and  Lord 
Cairns  in  Be  Bamed's  Banking  Company ;  JEi» 
parte  Thornton  (vM  sup.)  without  coming  to  the 
conclusion  that  those  learned  judges  treated  the 
registration  of  lis  pendent  as  affecting  real  estate 
only,  and  indeed  Lord  Cairns  expressly  says  so 
(16  L.  T.  Rep.  525 ;  L.  Rep.  2  Ch.  App.  179), 
although  as  the  particular  question  was  not  then 
under  discussion,  his  words  cannot  be  regarded  as 
a  decision.  Great  weight  must  of  course  be 
given  to  the  opinion  of  a  learned  and  experienced 
judge  like  Lord  Romilly.  But  his  decision  on  the. 
case  before  him  was  overruled  on  other  grounds. 
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and  I  cannot  ag^ree  wit;h  Cfaitty,  J.  in  holding 
that  the  Court  of  Appeal,  becanae  they  fonnd 
other  sufficient  grounds  for  differing  from  Lord 
BomillT's  judgment,  and  did  not  expresalj  dissent 
from  his  view  of  the  law,  must  be  taken  to  have 
giren  it  the  weight  of  their  authority.  In  this 
state  of  authorities,  I  am  of  opinion  that  the 
Court  of  Appeal  is  at  liberty  to  say,  and  must  say, 
■whether  they  will  ap|>ly  the  doctrine  to  a  case  like 
the  present  affecting  tne  title  to  eho$es  in  action, 
and  in  comins  to  a  decision  on  that  point  the 
court  ought  to  nave  regard  to  the  effect  of  such 
an  application  on  the  business  and  dealings  of 
mankind.  This  very  case  is  as  good  an  illustra- 
tion as  another.  A  man  claiming  to  be  mortgagee 
of  the  present  and  fntoro  book-debts  of  a  firm 
commences  an  action  to  enforce  his  mortgage, 
obtains  by  consent  the  appointment  of  a 
receiver  and  an  injunction  to  restrain  the 
defendants  dealine  wi-Qi  the  book -debts,  and  does 
nothing  more.  Neither  the  plaintiffs  nor  the 
receiver  give  any  notice  to  the  debtors  from 
whom  the  book-debts  are  due,  which  are  left 
in  the  order  and  disposition  (to  borrow  an 
expression  from  the  bankruptcy  law)'  of  the 
defendants.  A  year  afterwards  the  defendants 
assign  certain  book-debts  (some  of  which  were 
even  due  at  the  date  of  the  commencement  of  the 
action)  to  the  applicants,  who,  without  any  notice 
of  the  plaintiffs  claim,  complete  their  title  by 
giving  notice  to  the  debtors.  It  is  said  that  they 
ought  to  be  postponed  to  the  plaintiffs,  because  the 
latter,  on  the  Ist  July  1892,  registered  the  action  as 
a  lis  pendens.  Is  it  reasonable  or  in  accordance 
with  the  habits  of  business  people  to  expect  persons 
who  deal  in  shares  of  joint-stock  companies,  bills 
of  exchange,  bills  of  lading,  book-debts,  and-other 
similar  property,  to  search  the  register  of  lis 
pendens  oeiore  concluding  any  contract  of  sale 
or  mortgage,  at  the  risk  of  losing  their  money 
if  the  property  in  question  is  the  subject  of  an 
action  or  of  an  order  for  an  injunction  or  a 
receiver  P  Suppose  an  action  to  enforce  a  trust 
against  the  legal  registered  holder  of  shares  in  a 
railway  company.  He  sells  these  in  breach, 
perhaps,  of  an  injunction;  another  person  (pro- 
bably not  the  immediate  purchaser  from  him)  takes 
a  tnuiBfer.  Would  it  be  right  or  just  to  hold  that 
transferee  subject  to  whatever  equitable  rights 
may  ultimately  be  established  in  the  action? 
Could  the  multifarious  business  of  life  be  carried 
on  on  such  terms  P  Beal  estate  and  leaseholds 
stand  on  a  different  footing  because  they  are  the 
subject  of  titie,  and  no  prudent  person  in  this 
country  deals  with  them  without  at  least  some 
investigation  of  title;  and  this  is  known  and 
recognised  amongst  business  people.  It  may  be 
said  that  the  applicant  derives  title  through  the 
breach  of  an  injunction  by  the  defendants.  Be 
it  so.  And  in  that  case  the  defendants,  who  have 
set  at  defiance  the  order  of  the  court,  richly  deserve 
the  severest  treatment  the  court  can  deal  out 
to  them.  But  how  does  this  affect  the  applicants, 
who  are  not  bound  by  the  order  ana  nave  no 
notice  of  it  P  I  remember  the  warning  of  Lord 
Nottingham  in  the  Duke  of  NorMks  case  (3 
Ch.  Cas.  33) :  "  Pray  let  us  so  resolve  cases  here, 
that  they  may  stand  with  the  reason  of  mankind 
when  they  are  debated  abroad."  Not  then  finding 
any  decision  in  the  history  of  the  court  which  binds 
one  to  decide  against  the  appellants,  and  being  of 
opinion  that  so  to  decide  would  not  "  stand  with 


the  reason  of  mankind,"  I  think  that  this  appeal 
ought  to  be  allowed.  I  think  that  the  laches  of 
the  plaintiffs  in  prosecuting  their  action,  and  act- 
ing on  the  order  for  a  receiver  which  they 
obtained,  would  in  the  present  case  be  sufficient 
ground  for  not  postponing  the  appellants  to  thor 
claims  ;  but  I  have  preferred  to  take  the  larger 
and  higher  ground. 

Solicitors  :  for  the  appellants,  Thomtis  Edmardi; 
for  the  respondents,  Lindsay,  Greenfield,  and 
Masons;  for  the  trustee  in  bankruptcy  of  the 
defendants,  Jlfoson,  PhiUips,  and  Cotton. 


HIGH    COURT   OF   JUSTICE. 

QUEEN'S  BENCH  DIVISION. 

Feb.  14,  April  30,  and  June  9. 

(Before  Hawkins,  J.) 

DowiTK  V.  Sheffibld.  (a) 

WUl  —  Description  —  "  Thereto    helonging"  — 

Evidence  of  testator's  intention. 
In  this  ease  the  plaintiff  claimed  to  be  seised  in  fet 
simple  and  entitled  to  the  rent  aud  profits  of  a 
certain  garden  called  the  "malthouse  garden." 
J.  8.  by  his  will  gave  and  bequeathed  "tkt 
malting-office  loith  the  two  adjoining  eoUagea,  and 
the  garden  and  out-offiees  thereto  belonging,"  to 
J.  V.  the  plaintiff,  and  by  a  codicil  of  a  nAse- 
quent  date  devised  all  his  reed  and  personal  estate, 
not  otherwise  disposed  of,  to  T.  8.  the  defendant. 
The  question  raissd  was,  whether  the  "  malthoutt 
garden"  claimed  passed  by  the  devise  to  the 
plaintiff. 
Held,  that  the  maUhouse  garden  passed  under  tkt 
devise,  and  that  the  words  "  thereto  belonging " 
referred  to  the  whole  subject  of  the  first  part  of 
the  devise,  viz.,  the  malthouse  and  tne  too 
cottages ;  and  that  evidence  of  the  intention  of 
the  testator  was  not  admissible,  as  there  was  no 
latent  ambiguity  in  the  language  of  the  wiU. 
Ok  further  consideration. 

This  case  was  originally  tried  before  Hawkins,  J. 
and  a  jury  at  Leicester,  on  the  14th  Feb.  1^ 
when  evidence  was  taken.  The  jury  were  then 
dismissed,  and  the  action  was  adjourned  to  London 
for  further  consideration  by  the  learned  judge. 

The  plaintiff  claimed  to  nave  a  declaration  that 
he  was  seised  in  fee  simple  and  entitied  to  the 
rents  and  profits  of  a  certain  "  malthouse  garden  " 
under  the  will  of  one  John  Sheffield,  claimmg  that 
it  passed  to  hira  under  the  said  will,  whereby  tlie 
testator  gave  and  bequeathed  to  him  "  th<>  malt- 
house office  with  the  two  adjoining  cottages,  and 
the  garden  and  out-offices  thereto  belonging." 

The  facts  sufficiently  appear  from  the  following 
pleadings  and  the  judgment  of  Hawkins,  J. 

8TATEMBKT  OF   CI.AIH. 

1.  John  Sheffield,  of  8y8ton,in  the  oonntyof  Leioeater, 
b7  hia  last  will  dated  the  27th  day  of  May  1892,  (tn 
and  bequeathed  abaolnteljr  to  the  plaintiff  certain  hoax 
and  land  eitoate  at  Syston  aforesaid,  and  desoribed  is 
the  aaid  will  as  follows :  "  The  malting-offioe  with  the  t«o 
adjoiningr  oottages,  and  the  garden  and  ont-offioeetiiento 
belonging." 

2.  The  said  will  contained  oertain  other  epeci&c  deriiH 
of  real  estate  not  affecting  the  hereditaments  in  qoestiai 
in  this  action. 


(a)  Beportad  bj  Htiiar  LnsH,  Eaq.,  BarrisMr-at-Ltw. 
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3.  Br*oodiea  to  bis  said  will,  dated  the  28thMay  1892, 
the  Bid  John  Sheffield  devised  all  his  real  estate  what- 
soerei  and  wheieaoeTer  not  otherwise  dispoaed  of  by  hi/ 
said  will  or  the  said  codicil,  to  the  defendant  absolntely. 

4.  The  said  John  Sheffield  died  on  the  29th  May  1892 
without  having  revoked  or  altered  the  said  devise  to  the 
plaintiff. 

5.  At  the  respective  dates  ot  the  said  will  and  of  his 
death,  Ihe  said  John  Sheffield  was  seised  in  fee  simple 
of  certain  premises  sitnate  at  Sysion  aforesaid,  comprising 
a  malting-office  with  two  cottages  and  appnrtenanoes 
■djoiiung  the  said  malting-offioe  on  the  east  side  thereof, 
end  a  garden  and  ont-offices  known  as  the  "  malthonse 
gaiden  "  adjoining  and  commnnioating  by  means  of  doors 
with  the  said  malting-offioe  on  the  west  and  north  sides 

I  theraof,  which  said  garden  contains  by  admeasurement 
3768  Bqnare  yards  or  thereabouts,  and  was  and  still  is 

!       in  the  ocoapation  of  one  Qeorge  Barker  as  tenant  to  the 

i       BUd  John  Sheffield  and  his  devisee. 

j  6.  Since  the  death  of  the  said  John   Sheffield,  the 

defendant  has  daimed  that  the  said  garden  known  as  the 
"  malthonse  garden  "  passed  to  him  nnder  the  residnaiy 
devise  contained  in  the  said  codicil,  and  that  the  same 
was  not  otherwise  disposed  of  by  the  said  will  or  codioU, 
and  has  given  notice  to  the  said  tenant  not  to  pay  rent 
to  the  plaintiff  in  resi>ect  of  the  same  or  any  part  thereof, 
in  conseqoenoe  of  whioh  the  said  tenant  has  refttsed  to 
pay  any  rent  to  the  plaintiff. 

\         7.  liie    plaintiff    contends    and  says  that  the   said 

'■  garden  known  as  the  "  malthonse  garden  "  is  the  garden 
named  in  the  said  devise  contained  in  the  said  will  and 
passed  to  him  nnder  the  same,  and  he  claims :  (1)  To  have 
it  declared  that  he  is  seised  in  fee  simple  and  entitled  to 
the  rents  and  profits  of  the  said  garden  known  as  the 
"malthonse  garden."  (2)  An  injunction  to  restrain  the 
defendants  from  receiving  the  rents  and  profits  of  the 
■ame. 

STATEMENT   OV  DEFENCE. 
The  defendant  says  that: 

1.  He  does  not  admit  that  there  were  any  ont-offices 
belonging  to  the  garden  referred  to  in  paragraph  5  of  the 
itatement  of  claim  as  the  "  malthoose  garden,"  or  that 
the  same  was  a  garden  belonglag  either  to  the  malt 
oSoe  or  to  the  cottages  referred  to  in  the  devise.  At 
the  date  of  the  will  and  codicil  and  of  the  testator's 
death,  there  was  no  garden  or  ont-offioes  belonging  to  the 
malting-office,  but  there  was  a  garden,  and  there  were 
certain  ont-offices  belonging  to  the  two  cottages  referred 
to  in  the  devise  and  occupied  therewith,  and  the  garden 

I  referred  to  in  the  statement  of  claim  as  the  "  malthonse 
garden "  was  not  then  occupied  either  with  the  malt 
office  or  with  the  cottages,  but  was  occupied  separately 
by  a  market  gardener  and  as  a  market  garden. 

2.  Save  as  aforesaid,  the  defendant  admits  the  allega- 
tions in  the  first  six  paragraphs  of  the  statement  of 
claim. 

3.  He  does  not  admit  that  the  garden  referred  to  as 
the  "  malthonse  garden  "  was  known  as  the  malthonse 
gaidsn,  or  that  it  passed  to  the  plaintiff  nnder  the  said 
deriae. 

A.  T.  Toller  contended  that  the  plaintiff  was 
entitled  to  the  "malthouse  garden  under  the 
*i)l,  and  cited  Doe  d.  Qore  ▼.  Langton  (2  B.  &  A. 
$80)  in  fitvonr  of  the  contention  that  he  was 
entitled  to  produce  evidence  that  such  was  the 

i       testator's  intention. 

I  v.  Oraham  for  the  defendant. — No  evidence 

<>u  be  givea  to  explain  the  intention  of  a  testator, 
^nept  in  the  case  of  the  same  words  applying  to 
two  different  things.  If  there  is  an  ambiguitj 
t<>ere  must  be  an  intesta<^.  There  is  ample 
apthoritj  for  this.  The  following  cases  were 
cited  during  the  argument ; 

Carter  v.  Charter,  L.  Eep.  7  H.  of  L.  364  ;  43  L.  J. 
73,PK>b.j 


On^Iey  ▼.  Chamber*,  1  Bing.  483 ; 

Sari  of  Newburgh't  cote,  5  Had.  364 ; 

i>oe  d.  Chichester  v.  Orende».  3  Tannt.  147 ; 

Doe  d.  Hiaeoclca  v.  Hitcoelu,  5  M.  &  W.  363 ; 

Jarman  on  Wills,  vol.  1,  5th  edit,  pp.  380,  738, 
and  the  oases  there  respectively  stated. 
It  is  submitted  that  the  garden  attached  to  the 
cottages  is  the  only  garden  that  passes  under  the 
devise. 

On  the  9th  June  the  following  written  judg- 
ment was  delivered  by 

Hawkins,  J. — This  action  was  tried  before  me 
at  the  last  Leicestershire  assizes,  and  was 
subsequently  discussed  before  me  in  London. 
The  plaintifl  claimed  to  have  it  declared  that  he 
is  seised  in  fee  simple  and  entitled  to  the  rents 
and  profits  of  a  garden  called  the  malthouse 
garden,  comprising  about  three-quarters  of  an 
acre  of  land  at  Syston,  in  the  county  of  Leicester. 
John  Sheffield,  of  Syston,  by  his  will,  dated  the 
27th  May  1892,  gave  and  bequeathed  the  malting- 
office,  with  the  two  adjoining  cottages  and  the 
garden  and  out-offices  thereto  belonging,  to  his 
cousin,  James  Down,  the  plaintiff.  By  a  codicil, 
dated  the  28th  May,  he  devised  all  his  real  and 
personal  estate  not  otherwise  disposed  of  to  his 
brother,  Thomas  Sheffield,  the  defendant.  The 
testator  died  on  the  29th  May  1892.  The  question 
is  whether  the  garden  claimed  passed  oy  the 
devise  to  the  plaintiff.  ...  I  was  pressed  by 
plaintiff's  counsel  to  receive  evidence  of  the  inten- 
tion of  the  testator,  but  this  was  objected  to  by 
Mr.  Graham,  who  cited  Hiaeocks  v.  Hiteocka  (5  M. 
&  W.  363),  and  ChaHer  v.  Clwrter  (L.  Eep.  7H.of 
L.  364).  I  am  of  opinion  that  the  evidence  is  not 
admissible,  because  I  think  there  is  no  latent 
ambiguity  in  ihe  language  of  the  will  when  read 
in  the  light  of  all  the  circumstances  known  to  the 
testator  when  his  will  was  executed.  Now,  what 
were  these  circumstances  P  The  whole  of  the 
property  was  purchased  by  the  testator  as  one 
property  and  under  one  title.  The  malthonse 
was  originally  a  dwelling-house,  but  it  was  after- 
wards converted  into  a  malting-house.  The  whole 
property  before  the  testator  became  the  owner 
was  occupied  by  a  person  named  Want.  The 
malting  premises  extended  over  the  ground  floor 
of  that  cottage,  which  actually  adjoins  them. 
The  second  of  the  two  cottages  is  separated  from 
the  first  by  a  narrow  passage  leading  into  a 
private  way,  called  the  Street,  communicating 
with  a  public  highway  called  Church-lane.  This 
private  way  formed  the  southern  boundary  of  the 
whole  of  the  malt-office  premises  and  both  the 
cottages.  A  yard  is  attached  to  each  cottage. 
To  the  north  of  these  yards  and  immediately 
adjoining  them  is  a  quadrangular  plot  of  land 
which  forms  the  gardens  or  garden  (as  the  case 
may  be)  to  the  cotte.ge8.  It  is  separated  from  the 
yard  of  the  one  cottage  by  a  low  dwarf  wall  and 
privies,  and  from  the  yard  of  the  other  cottage  by 
a  coal-house,  through  which  there  is  a  way.  On. 
all  the  other  sides  it  is  bounded  by  walls,  and  for- 
at  least  forty-five  years  it  has  been  entirely  divided* 
by  a  low  wall,  eighteen  inches  high,  into  two- 
separate  plots,  each  cottage  having  the  exclusive 
use  of  one  of  the  two  plots  for  a  gs^en.  A  door- 
way affords  a  communication  between  iixe  malt- 
office  premises  and  the  yard  of  the  cottage 
immediately  adjoining.  As  regards  the  cottag» 
further  from  the  malting-office,  it  was  occupied 
for  forty-five  years  by  a  witness  named  Pick,  who 
Digitize, 
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for  the  whole  of  that  time  was' employed  at  the 
malting  premisea.  As  to  this  garden  in  dispute 
and  its  aurronndings — first,  it  has  for  many  years 
been  called  the  malt-office  garden,  althongh 
-certainly  for  the  last  few  years  it  has  not  be«n 
occupied  with  (he  malting  premises,  bnt  has  been 
let  to  a  tenant  who  has  used  it  as  a  garden.  The 
only  access  to  it  from  the  pnblic  road  is,  and  has 
always  been,  by  means  of  the  private  way  leading 
1  rom  Church-street ;  if  by  horses  or  carts,  throngn 
certain  gates  leading  into  the  yard  of  the  malting- 
honse  premises,  across  the  lower  end  of  that  yard, 
and  through  a  bam  at  the  north-west  extremity  of 
those  premises ;  if  by  persons  on  foot,  through 
a,  doorway  leading  out  of  the  private  street  into 
and  through  a  buUding  called  tne  grinding-houK, 
across  the  south-west  comer  of  the  yard  and 
through  a  doorway  opening  from  the  malthouse 
premises  into  the  garden.  There  was,  indeed,  a 
small  doorwfqr  opening  out  of  the  garden  into  a 
piece  of  land  devised  to  a  Miss  Hamson,  but  it 
was  not  suggested  that  that  was  used  as  an  access 
to  the  garden.  In  all  other  parts  the  garden  was 
inclosed  within  high  walls.  The  bam  through 
which  the  cartway  ran  was  used  partly  by  me 
-tenant  of  the  garden  for  storing  and  preparing 
his  vegetables  and  partly  by  the  testator  for 
storing  timber.  As  to  how  the  grinding-place 
was  used  there  was  no  evidence.  These  two 
buildings  do  not  seem  to  have  been  used  for 
malting  purposes,  but  they  were  attached  to  that 
which  IB  called  the  malt-office  and  open  into  the 
yard,  and  I  look  upon  them  as  out-offices  or 
outbuildings.  The  question  is  whether  the 
language  used  by  the  testator  in  his  will  indicates 
on  intention  by  him  that  the  malthouse  garden 
.should  be  included  in  the  devise  to  the  plaintiff. 
If  it  does,  iha  plaintiff  is  entitled  to  the  verdict. 
If  it  does  not,  then  of  course  mere  extraneous 
evidence  of  the  testator's  intention  would  be  use- 
less and  inadmissible.  I  have  given  the  matter 
much  consideration,  and  have  looked  at  it  from 
every  point  of  view  presented  to  me  by  the  learned 
counsel  by  whom  it  was  very  fully  and  ably 
argued,  and  I  have  arrived  at  the  conclusion  that 
the  intention  of  the  testator  and  the  true  inter- 
pretation of  the  devise  can  be  arrived  at  by  a 
-careful  study  of  the  language  employed,  and  that 
his  intention  was  that  the  garden  in  question 
should  pass  to  plaintiff.  Having  regard  to  the 
fact  that  the  plot  of  land  belonging  to  the 
cottages  had  been  divided  into  two  portions  for 
about  forty-five  years,  that  no  evidence  was 
grtea  that  after  the  cottages  were  built  the  plot 
had  ever  been  treated  as  one  plot,  that  one  of  the 
two  portions  had  always  been  exclusively  used  as 
a  garden  by  the  tenant  of  one  of  the  cottages,  and 
the  other  plot  by  the  tenant  of  the  other  cottage, 
I  think  it  impossible  to  treat  them  reasonably  in 
any  other  way  than  as  two  gardens,  each  cott^e 
having  one  attached  to  it,  and  I  think  it  would  be 
a  misdescription  to  describe  them  as  one  garden. 
Each  garden  would  also,  in  my  opinion,  pass  with 
the  cottage  to  which  it  was  attached,  as  would  also 
the  domestic  outbuildings  belonging  to  the 
cottages  respectively  without  special  mention  of 
them.  Suppose  the  testator  in  his  lifetime  had 
conveyed,  or  by  his  will  devised,  one  of  the 
cottages  to  A.  and  the  other  to  B.,  is  it  possible 
•seriously  to  doubt  that  the  garden  and  ou<>- 
'  buildings  for  fort^-flve  years  used  by  the  tenant 
of  the  cottage  devised  to  A.  would  pass  to  A.,  and 


that  B.  would  take  with  his  cottage  the  garden 
and  outbuildings  used  by  the  taoant  of  that 
cottage  without  any  special  mention  of  them  in 
the  devise.  The  word  garden  is  clearly  a  wrong 
description  of  the  two  cottage  gardens.  As 
regards  the  maU>-office  garden,  it  was  rightly  oon- 
oeded  by  Mr.  Graham  tibat,  if  the  testator  m  the 
devise  had  described  it  as  the  malt-office  and 
garden  thereto  belonging,  the  garden  would  have 
passed  with  the  malthouse,  but  he  insisted  that 
the  words  "  thereto  belonging  "  must  be  read  in 
th^r  primary  sense,  and  be  taken  to  refer  to  the 
cottages.  .  .  .  The  real  question,  to  use  the 
language  of  Lord  Tenterden,  C  J'.,  to  be  considered 
and  detei-mined  is,  in  what  sense  the  wordi 
"  thereto  belonging  "  are  to  be  xmderstood  in  this 
will,  and  the  sense  that  wiU  best  accord  with  the 
intention  of  the  testator  as  it  may  be  collected 
from  other  circumstances  and  other  parts  of  the 
will,  or  the  sense  that  ought  to  prevail :  (see  Doe 
d.  Oore  v.  Langion,  2  B.  &  A.  692.)  Now  it  i« 
difficult  to  suppose,  having  regard  to  the  circum- 
stances in  which  this  garden  was  placed — bought 
with  the  malthouse  adjoining  it,  having  no  access 
to  it  from  any  public  highway  except  trough  the 
malthouse  pivmises,  always  known  as  the  malthouse 
garden,  and  the  tenant  of  it  always  using  with  it 
for  convenience  of  occupation,  the  bam  forming 
part  of  the  malthouse  premises — that  the  testator 
intended  to  sever  it  from  the  malthouse  premises, 
and  that,  too,  without  nssigning,  as  he  had  the 
power  to  do,  a  separate  access  to  it.  .  .  .  I 
think  the  desire  of  the  testator  was  that  the  whole 
of  that  malthouse  estate,  including  the  malthouse 

garden  and  cottages,  should  go  to  his  cousin  James 
towns,  and  that  such  desire  is  carried  out  by 
the  words  employed.  According  to  the  true  con- 
struction of  the  devise  I  think  the  words  "  thereto 
belonging"  refer  to  the  malting-house.  The 
subject-matter  of  the  devise  may  be  treated  ss 
consisting  of  two  parts:  the  first  being  of  the 
malting-office  coupled  with  the  two  iMJoining 
cottages ;  the  second,  of  the  garden  and  out-offices 
theretx)  belonging,  and  I  see  no  reason  for 
referring  the  words  "  thereto  belonging  "  to  the 
cottages  only,  instead  of  to  the  whole  subject  of 
the  first  part  of  the  devise,  viz.,  the  maltJiooae 
with  the  cottages.  B^  this  latter  construction  the. 
to  my  mind,  obvious  intention  of  the  testator  will 
be  fully  canied  out.  If  the  property  devised  had 
been  described  as  "the  malthouse,  the  cottage 
adjoining  the  malthouse,  and  also  the  cottage 
adjoining  that  cotta^  and  the  garden  and  offices 
thereto  belonging,"  there  might  have  been  some 
difficulty  in  referring  the  words  "  thereto  belong- 
ing "  to  any  but  the  last  cottage ;  bnt  treating 
the  malting-office  with  the  two  adjoining  cottages 
as  one  subject  of  the  devise,  and  t^e  garden 
and  out-offices  thereto  belonging  as  a  separate 
subject  of  devise,  it  seems  to  me  to  be  clear  that 
the  words  "  thereto  belonging  "  must  have  refer- 
ence tothemalting-offioe,  inasmuch  as  the  cottage 
gardens  and  out-offices  would  pass  with  the 
oottI^;ee  without  special  mention.  The  devise  of 
the  garden  and  out-offioee  thereto  belonging  may 
well  and  reasonably,  and  I  think  ought  to,  be  read 
as  the  garden  and  out-offices  belonging  to  the 
maHang-office,  the  term  out-offices  bemg  satisfied 
by  the  Dam  and  grinding>place,  which  belang  io- 
the  malting-office,  thou^  not  required  to  be  and 
f  c»-  malting  purposes.  By  this  oonstmction  every 
word  of  tne  devise  will  be^^satis^dL    For  tl« 
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r«aaoii8  aboT»  mentioned  I  think  the  plaintiff- is 
entitled  to  my  judgment'with  ooste.  -     - 

Judgment  for  the  plaintiff  in  the  terms  ofihe 
•■  '  dedaraHon,  except  as  to  the  injimetion  in 

respect  of  tent  and  profits. 
,  SoEdtcm  for  the  phdntiff,  Field,  Roscoe,  and  Co., 
for  Stone,  BiUsoh,  Wileox,,  and  Dutton,  Leicestei'. 
Solidton  for  the  defendant,  Surr  Grtbble,  and 
Co.,  for  R.  and  O.  toiler  and  Sons,  Leicester. 


Monday,  June  11. 
(Before  Cave  and  Ooliins,  JJ.) 
Basbjjb  v.  Bu&t  aud  others,  (o.)     . ,,, 

Fndiee-^Cotmty    Court — Appeal— 'Aheene»  of 
judge's  note — Shorthmid  noies-^Coets  vf  oWtttn- 
ing— County    Courts  Act   1888   (51   4  52   Vict. 
c. «),  ».  121— Rules  of  the  Supreme  Court  1883, 
Order  LIX.,  rr.  8  ond  17. 
On  on  appeal  from  a  County  Court  on  the  ground 
of  misdirection,  and  ichere  it  was  impossible  for 
amnsel  to  ask  the  fOtdge  to  take  a  note  under 
teet.  121  of  the  C&unty  Courts  Act  1888,  as  the 
poiiU  of  law  did  not  arise  until  after  aU  the 
emdenee  had  been  taken,  and  thfe  sunvming  up 
was  completed,  the  appellant  obtained  and  made 
'     Hseof  a  transcript  of  a  shorthand  note  of  the 
proceedings  taken  on  the  trial  of  the  action.    The 
appellant  was  successful,  and  on  his  application 
to  he  allowed  the  costs  of  such  shorthand  note,  the 
Court  held'  that  iirtder  the  eireumstanees '  sueh 
costs  ought  to  he  allowed  to  him.     In  general, 
hmxver,  and  in  ordinary  ca  868,  so  much  only  of' 
fh>  shorthand  notes  as  ts  relevant  to  the  ease  of 
'  the  party  who  applies  for  them,  and  is  reason- 
iMy  necessary  for  the  purpose  of  the '  appeal, 
vaght  to  be'auoioed. 
Baker  v.  Fraser  (9  Km!j«  X.  Rep.  237)  explained. 
This  was  an  application  by  special  leave  in  respect 
o(  the  costs  of  a  shorthand  note  taken  at  the  trial 
of  the  above  action  in  the  City  of  London  Court. 

The  action  was  brought  to  recover  damages 
itader  the  Emplovers'  Liability  Act  1880,  and  the 
lesnlt  was  that  the  jury  brought  in  a  verdiQt  for 
tlie  defendants.  J^o  note  of  the  proceedings  in 
the  City  of  London  Court  was  taken  by  the  learned 
<iepaty- judge  who  tried  the  action,  but  a  shorthand 
note  of  the  whoJe  trial  was  taken  by  the  short- 
hand-writer who  is  appointed  to  that  court  by  the 
City  of  London  Corporation.  On  the  3rd  April 
I89i  the  plaintiff  moved  for  a  new  trial  on  the 
groand  of  misdirection.  On  the  appeal  to  the 
Dirigiooal  Court  the  plaintiff  made  use  of  the 
tiamcript  of  the  aforesaid  shorthand  note.  This, 
however,  was  not  signed  by  the  deputy-judged  It 
appeared  that  the  reason  why  there  had  been  no 
note  taken  by  the  judge  was  that  the  point  of  law . 
arose  on  the  summing  up  only,  and  that  it  had 
therefore  been  impossible  for  counsel  to  ask  the 
learned  deputy- judge  to  take  a  note  until  after  all 
the  evidmce  liaa  b^n  taken,  and  the  summing  up 
'rag  complete. 

The  Divisional   Court  (Cave  and  WiUs,  ^J.). 
niade  an  order  that  the  case  should  go  down  for 
"  new  trial  on  the  ground  that  it  had  not  been 
properly  put  to  the  ]ury., 

The  appeal  having  resulted  in  favour  of  the 
pl^tiff.he  now  appUed  to  be  allowed  the  costs  of 
the  shorthand, note. 

W  Bqioitect  k;  HKimr  Leioh,  Eh].,  Barrbter-k^Law. 


.  ..BjtheCountyCoHrtaAot  1880  (51  & 52 Vict.- 
<v43),  8. 121,  it  isiprovided  ajB  follows:    ,        •   . 
In  •iiy«atio(l  Drmsttor  in  whioh  tiMM  is'a  rigiit  of 

I a{>pablj  and  tlie'  jiqlge  bss  atthe  reqneafcof  esther  purty 

'  made  »  note  -of  any.  qaestioii  of  law  nuaed,  at-  anoh  trial . 

.  or  .hearing,  and  «f  the  faets  in  evidenoe  in  relation) 
thereto,  and  .of  his  deoiaion  thereon  And  ot  his  decision 
of  the  action  or  ntatter,  he  shall  at  the  expenae  of  any-, 
person  or  peapna  being  party  or  patties  in  any  snab| 
action  or  matt^,  fomiah  a.  oopy  of  the  note  so  taken  at. 
the  aaid  trial  or  hearing,  or  allow  a  oopy  of  the  same  to 
be  taken,  by  or  on  behalf  of  gnoh  person  or  persons, 
and  he  ahall  si^  nich  copy,  whether  a  iiotice  of  motioa' 
in  the  matter  Of'  the  said  appeifl  ha^  been  Mty«A-  or 

'  nbt,  and  the  cop^  to  aigned  shall  be  ttaed  and  r6(Mited'«,1^ 
the  hearing  of  BtL(A  appeal.  ..    •   ,       .     ..       .     , 

'  W.  M.  Thompson  appeared  dn  b^silf  of  -th& 
plaintift.-i5<6ctl.  121   of  the  County  Cburte  A<A' 

\  1888  caimoi  'be'  applicable  to  this  caie.  for  it  waa 
here  impossible  for  tonnSel  to  ask  the  Ifeamed' 
'  'e  to  take  a  note  until  all  the  evidence  had- 


been  taken,  as' the  point  Of  law  did  riot  arise  nntil 

the  jiidge  bad  left  certain  questions 'to  the  jury.' 

The  plaintiff  mtist  therefors  'do  the '  be^t  be  can 

under  the  circumstances,  and  should 'be  allo^d 

to  make  use  of  a  shorthand' note, 'and  the  whole' 

(piestion  here  is  ■what  amonnt  Of  the  shorthand 

'  note  Was  it  rbilsonable  di  him  to  tottwnre.    The ' 

'  appellant  must  ^pport  his  appeal  by  such  meana' 

as  b^st  $uit  his  dase,  and  aU.  reasonable  expenses' 

incurred  byhiin  in  so  doing  'he'  is  imtitl^d  'to  be' 

'  allowed.   This  is  clearly provided  for  by  the  Rules 

'  of  the  Supreme  Com-t,  Order  LIX.,  r.  8  bf  wWdi : 

lays  down  that;  on  any  motion'  by  way  bf  appeil' 

from  an  inferior  court,  the  Court  to  which  ahy 

stich  appeal  may- be  brought  shall  ha'*iS  power,  rf 

'  the  nbtes  of  the  judge  of  such  inferior  cotert  are 

'  Diot  produced,  tb  hear  and  d^bermine  aiich  appeal' 

upon  any  other  evidence  or  statement  <tf  what 

occurred  before  such  judge' whidh' the  cotrrl  may' 

deem  sufScient.  'Rule  17  of  the  same  order 'further- 

provides  that  the  above  role  shall  apply  to  'app^s 

to  the  High  Court  fi-om  OouAi^  Ooorts  and  other' 

'  inferior  courts  of  record  of  civil  jurisdiction. 

P.  Rose  Innes  for  the  defendants.^ — The.  plain- 
tiff is  not  entitled  to  the  costs  of.  any  of  the 
shorthand  notes  of  the  trial,  not  even  to  that  of 
the  summing  up.    Moreover,  it  is  unnecessary  to 
have  any  shorthand  note  taken  at  all.     Counsel 
,  could  have  taken  a  note  on  his  brief  of  the  various 
misdirections  of  which  he  complained.    The  de-. 
,  fendants  mork)ver  ought  not  to  be  saddled  with 
the  costs  of   the    shorthand    note  even   of  the 
,  summing   up,    because    this    court   would   have 
accepted  the  note  made  by  counsel  on  his  brief. 
This  is  the  practice  of  this  court,  and  shorthand 
notes  should  only  be  allowed  in  very  vdlnminous 
cases.    In  the  case  of  Baker  v.  Fraser  and  another 
(9  Times  L.  Rep.  237)  it  was  held  that  the  court 
had  no  power  to  allow  the  expense  of  a  shorthand 
;  note  as  part  of  the  costs  of  the  cause. 

Cate,  J. — I  am  of  opinion  that  this  application 
should  be  granted.  We  think  that  this  is  a  case  in 
which  it  was  impossible  for  counsel  to  have  asked 
for  a  note  to  be  taken  under  the  Act,  because  it 
was  not  until  the  case  was  over  that  it  was  found 
necessary.  The  point  of  law  arose  after  the 
learned  judge  had  completed  his  summing  up, 
and  under  these  circumstances  the.note  could  not 
be  asked  for,  and  therefore  the  rule  could  not 
apply.  We  think  that  in  such  cases  a  party 
who  is  dissatisfied  'with  a  judge's  sun 
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his  jndgment,  should  not  be  placed  at  a  dis* 
tidvantage,  bnt  may  satisfy  the  conrt  as  to  the 
grounds  and  character  of  his  appeal  by  the  means 
uiat  are  best  available  to  him.  Kow,  we  under- 
stand that  a  shorthand -writer  is  employed  in  the 
City  of  London  Court  by  the  Corporation  of 
London,  and  the  best  way  is  to  apply  to  him  for  a 
transcript.  These  notes,  however,  are  not  judge's 
notes,  and  do  not  require  to  be  signed  oy  the 
judge,  nor  does  the  procedure  laid  down  in 
sect.  121  of  the  County  Courts  Act  apply  to  such 
a  case.  In  most  cases  I  should  think  that  a  note 
of  the  summing  up  would  be  sufficient,  especially 
where  the  ground  of  appeal  is  misdirection.  I 
think  parties  are  entitled  to  some  portion  of  the 
note  taken,  and  they  can  take  any  portion  they 
like,  but  in  ordinary  cases  only  so  much  of  the 
note  as  is  relevant  to  their  case  ought  to  be 
allowed.  Here,  however,  the  plaintiff's  case  was 
not  clear  on  the  summing  up  alone,  and  I  think  it 
was  necessary  for  him  to  have  a  note  of  the  evi- 
dence of  the  facts  in  order  to  throw  a  light  on 
the  former,  and  I  am  of  opinion  that  he  has  actod 
reasonably  in  obtaining  such  note.  Under  these 
circumstajices  I  think,  therefore,  that  we  should 
allow  the  plaintiff  the  costs  of  these  notes.  It  is 
contended  on  behalf  of  the  defendants  that  the 
costs  of  the  shorthand  note  should  never  be 
allowed  at  all  on  appeal  from  an  inferior  court, 
and  in  support  of  that  contention  the  learned 
counsel  cited  the  case  of  Baker  v.  Fraser  and 
another  (9  Times  L.  Bep.  237),  but  that  case  must 
be  read  subject  to  the  consideration  that  the 
practice  in  the  City  of  London  Court  was  not  then 
properly  understood  by  the  Divisional  Coui-t.  Since 
that  time  inquiry  has  been  made,  and  the  practice 
in  that  court  has  been  explained,  and  we  now  know 
that  an  of&cial  shorthand-writer  is  employed  in 
that  court.  The  case  of  Baker  v.  Fraser  is  there- 
fore not  an  authority  as  contended  for. 

CoLLiirs,  J. — lam  entirely  of  the  same  opinion, 
and  for  the  same  reasons.   Application  allowed. 

Solicitor  for  the  plaintiff,  J.  S.  JIferton. 
Solicitor  for  the  defendants,  H.  A.  Gralusm. 


Thursday,  July  19. 
(Before  Mathew  and  Day,  JJ.) 

Reg.  v.  The  Justices  of  Essex  ;  Ex  parte  The 
West  Ham  Assessment  Committee,  (a) 

Mating — Appeal  against  poor  rates — Costs — Ser- 
vice of  notice  of  appeal  on  both  churchwardens 
and  overseers  and  assessment  committee  — 
Appearance  of  both  parties  as  respondents — 
Inability  of  unsuccessful  appellant  to  two  sets  of 
costs — Union  As8essm.ent  Cfommittee  Amendment 
Act  1864  (27  *  28  Vict.  e.  39),  ««.  2,  3. 

An  unsuccessful  appellant,  who  has  been  ordered 
to  pay  the  respondent's  costs  in  an  appeal  to 
quarter  sessions  against  a  poor  rate,  is  not,  in 
the  absence  of  special  reasons,  liable  to  pay  two 
sets  of  costs,  although  he  has  served  notice  of 
appeal  on  the  churchwardens  and  overseers  of 
the  parish,  and  also  on  the  assessment  committee 
of  the  union,  as  required  by  sect.  1  of  the  Union 
Assessment  Committee  Amendment  Act  1864, 
and  although  these  two  parties  have  appeared  as 
respondents. 

(o)  Beported  by  W.  W.  Oas,  E«q.,  B»rrl9ter-at-L»w. 


Accordingly,  where  notices  of  such  appeals  leere 
served  both  on  the  assessment  committee  and 
on  the  churchwardens  and  overseers,  and  both 
the  assessment  committee  and  churchwariitta 
and  overseers  appeared  as  respondents,  asi 
where  the  appeals  were,  at  the  request  of  i\e 
appellant  and  with  the  consent  of  both  sHs  of 
respondents,  respited  from  sessions  to  sessions  to 
abide  the  result  of  one  appeal,  and  were  fiuallj 
by  consent  dismissed  with  costs  to  the  respon- 
dents, it  was  held  that  the  appellant,  who  hoi 
already  paid  the  costs  of  the  churchwardens  and 
overseers,  was  not  liable  to  pay  the  costs  of  ike 
assessment  committee,  as  there  was  only  one 
question  of  principle  involved  in  each  appeal, 
and  therefore  tieo  sets  of  costs  ought  not  to  he 
allowed  as  against  the  appellants. 

Rule  calling  on  the  Justices  for  the  county  of 
Essex  and  the  London  County  Council  to  ^ow 
cause  why  a  writ  of  mandamus  should  not  issue 
commanmng  the  justices  to  order  the  clerk  of 
the  peace  for  the  county  to  tax  the  coste  of  the 
assessment  committee  of  the  West  Ham  Union 
out  of  sessions,  in  pursuance  of  the  order  made  by 
consent  on  the  18th  of  Oct.  18.93  by  the  Conrt  of 
Quarter  Sessions  in  eleven  several  appeals  entered 
by  the  London  County  Council  against  poor  rates 
in  the  parishes  of  East  and  West  Ham. 

The  rule  was  obtained  at  the  instance  of  the 
assessment  committee  of  the  West  Ham  Union. 

In  the  affidavit  filed  on  behalf  of  the  assess- 
ment committee,  upon  which  the  rule  was  ob- 
tained, the  facto  were  set  out  as  follows .- — 

Certain  rating  appeals  were  brought  by  the 
London  County  Council  against  the  churcnwar- 
dens  and  overseers  of  the  parishes  of  East  and 
West  Ham,  and  the  assessment  committee  of  the 
West  Ham  Union.  The  first  notice  of  appeal 
dated  the  14th  of  Nov.  1890,  was  an  appeal  s^^^nst 
a  poor-rate  made  for  the  parish  of  East  Hwa, 
and  was  addressed  to  the  assessment  committee, 
and  served  upon  the  clerk  thereof,  as  well  as  upon 
the  churchwardens  and  overseers  of  the  pansh. 
Such  appeal  was  respited  from  time  to  time  at 
the  request  of  the  appellante,  and  by  the  consent 
of  the  assessment  committee. 

A  similar  notice  of  appeal  with  regard  to  a 
poor-rate  in  the  West  Ham  parish  was  served  by 
the  London  County  Council  on  the  churchwar- 
dens and  overseers  of  the  parish  and  the  assess- 
ment committee.  It  was  ultimately  arranged 
that  this  appeal  only  should  be  fought,  and  that 
all  the  other  appeals  against  rates  made  in  the 
West  Ham  district  ^ould  abide  the  result  of  this 
appeal,  and  should  be  respited  from  time  to  time 
by  consent  for  that  purpose. 

Whilst  such  appeal  was  pending  fresh  rates 
were  made  from  time  to  time  in  these  parishes, 
and  in  respect  of  eafeh  of  such  rates  the  London 
County  Council  gave  notice  of    appeal   to  the 
assessment  committee,  and  to  the  churchwardens 
and  overseers,  and  in  pursuance  of  the  arrange-     j 
ment  between  them,  each  of  these  appeals  was     ; 
respited  from  time  to  time,  with  the  consent  of     j 
the  assessment  committee,  who  instructed  counsel 
to  appear  and  consent  to  such  respites. 

The  appeal  came  on  for  hearing  at  the  Quarter 
Sessions  for  the  county  of  Essex,  on  the  1st 
July  1891,  when  the  assessment  committee,  lie 
churchwardens  and  overseers,  and  the  conntT 
council  were  respectively  re^esented  by  eoonaw. 
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who  took  port  in  the  prooeedines.     The  Court 
decided  afirainst  the  county  conncu,  and  diamissed 
their  appeal,    subject  to   a  special  case    to    be 
sta^  out  refused  to  erant  costs.    Ko  objection 
seems  to  have  been  taSen  to  the  assessment  com- 
mittee appearing,  nor  was  any  evidence  required 
that  they  had  complied  with  the  proTisions  of 
sect.  2   of   the   Union    Assessment    Committee 
Amendment  Act  1864  or  that  they  were  appearing 
under  that  section.    This  statement  was,  nowever, 
contraverted  in  the  affidavit  filed  in  reply,  where 
it  wag  alleged  that  counsel  for  the  assessment 
committee  asked  for  costs,  not  against  the  county 
council,  but  against  the  churchwardens  and  over- 
seers, and  that  the  counsel  for  the  latter  objected, 
on  the  ground  that  the  appearance  by  the  assess- 
ment committee  was  unnecessary.     The  result 
was  that  the  court  mstde  no  order  as  to  costs. 
The  special  case  purported  to  be  and  was  be- 
'    tween  the  London  County  Council,  appellants, 
and  the  Churchwardens  and  Overseers  and  the 
Assessment  Committee,  respondents,  and,  as  it 
vas  alleged,  no  suggestion  was  made  that  the 
assessment  committee  were  not  respondents,  but 
the  draft  case  was  from  time  to  time  submitted  to 
I   them  by  the  county  council,  and  alterations  were 
I   made  by  them,  and  they  finally  agreed  on  the  form 
!   of  the  same  with  the  county  council. 
I      The  special  case  was  argued  in  the  Queen's 
1    Bench  Division  in  Feb.  1892  when  all  the  parties 
I    ^peared,  and  the  Court  dismissed  the  appeaL 
;    Upon  the  argument  as  to  costs,  the  appellants 
I    contended  that  they  ought  to  be  compelled  to  pay 
!    only  one  set  of  costs,  and  stated  that  in  their 
:    new  the  assessment   committee  were  the  only 
respondents  who  ought  to  hare  appeared.    The 
Court  seem  to  have  been  of  opinion  that  only  one 
set  of  costs  ought  to  be  given,  and  they  gave  these 
costs  to  the  churchwardens  and  overseers,  and 
watching  costs    to    the    assessment   committee. 
'.   These  watching  costs  of  the  assessment  committee 
were  afterwards  taxed  and  paid. 

This  decision  was  reversied  by  the  Coort  of 
Appeal,  but  restored  by  the  judgment  of  the 
House  of  Lords  in  Sept.  1893,  the  assessment 
committee  taking  no  part  in  the  appeal  to  the 
'  House  of  Lords,  so  that  the  judgment  of  the 
Honse  of  Lords  was  against  the  county  council 
on  the  special  case. 

Before  this  judgment  was  given  by  the  House 
of  Lords,  appeals  had  been  entered  by  the  county 
council  agtunst  eleven-  poor  rates  made  in  these 
parishes,  and  had  been  respited  from  session  to  ses- 
sion on  application  of  the  county  council,  and  with 
the  consent  of  the  assessment  committee,  to  abide 
the  result  of  the  appeal  to  the  House  of  Lords. 

In  consequence  of  the  result  of  the  appeal  in 
the  Honse  ot  Lords,  at  the  Quarter  Sessions  on 
the  18th  Oct.  1893,  counsel  for  the  county 
council  asked  that  the  several  appeals  should  be 
^missed  with  costs  to  be  taxed  out  of  sessions, 
and  counsel  for  the  assessment  committee  and  the 
dmrchwardens  and  overseers  consented ;  and  the 
Ooart  dismissed  the  several  appeals,  and  ordered 
the  appellants  (the  county  council)  to  pay  "  to  the 
respondents  the  costs  to  be  taxed  out  of  sessions." 
^M86  orders  said  nothing  as  to  the  payment  by 
the  eoavctY  council  of  two  sets  of  costs,  and  did 
"ot  spedfy  who  the  "respondents"  were  who 
^'sro  to  receive  the  costs. 

J^ie  churchwardens  and  overseers  delivered 
•har  Irills  of  costs  in  respect  of  tiie  appeals,  and 


the  same  were  taxed  by  the  clerk  of  the  peace, 
and  paid  before  the  granting  of  the  present  rule. 

The  solicitor  for  the  assessment  committee 
attended  before  the  clerk  of  the  peace  for  the 
taxation  of  the  costs  of  the  assessment  committee, 
but  the  solicitor  for  the  county  council  took  an 
objection  to  the  taxation,  on  the  grounds  that  no 
evidence  had  been  given  by  the  assessment  com- 
mittee that  they  had  compbed  with  the  provisions 
of  sect.  2  of  the  Act  of  1864,  and  that  in  fact  they 
had  not  complied  with  such  provisions,  and  were 
therefore  not  proper  respondents,  and  also  that  the 
costs  of  the  churchwardens  and  overseers  as  to  the 
West  Ham  rates  had  already  been  taxed  and  paid. 

The  clerk  of  the  peace  acceded  to  this  ob  jec- 
tion,  and  refused  to  tax  the  costs  of  the  assess- 
ment committee. 

On  the  4th  of  April  1894  an  application  was 
made  on  behalf  of  the  assessment  committee  to 
the  Coui-t  of  Quarter  Sessions  for  directions  to 
the  clerk  of  the  peace  to  tax  these  costs.  The 
whole  question  was  fully  ai-gued,  and  on  hearing 
that  the  assessment  committee  had  given  no 
proof  that  sect.  2  of  the  Act  had  been  complied 
with,  the  Court  refused  the  application  to  direct 
the  clerk  of  the  peace  to  tax  the  costs. 

The  above  rule  for  a  mandamus  to  the  justices 
was  then  obtained. 

In  an  affidavit  filed  in  reply  on  behalf  of  the 
county  council,  it  was  stated  that  the  reason  why 
the  notices  of  appeal  were  served  on  both  the 
chui-chwardens  and  overseers  and  the  assessment 
committee  was  that  such  service  was  required  by 
certain  statutes,  especially  by  sect.  1  of  the  Act 
of  1864;  that  the  churchwardens  and  overseers 
appeared  as  respondents  to  such  appeals,  and  the 
assessment  committee  also  appeared,  but  that 
such  appearance  of  the  assessment  committee  as 
respondents  was  not  due  to  any  action  on  the  part 
of  the  appellants  except  the  service  of  the  notice 
of  appeal  upon  them  as  required  by  statute,  and 
was  not  in  the  name  of  the  guardians  of  the 
union,  nor  with  the  consent  of  such  guardians 
after  compliance  with  sect.  2  of  the  Act ;  that  the 
assessment  conunittee  have  never  claimed  to 
show  anv  appearance  by  them  under  sect.  2,  and 
the  appellants  have  throughout  been  led  to  assume 
that  they  were  appearing  of  their  own  motion, 
and  with  such  remedies  as  to  costs  as  they  might 
have  under  sect.  3 ;  that  all  requests  by  the 
appellants  for  consents  to  respites  were  made  to 
the  assessment  committee  as  having  appeared 
under  sect.  3 ;  and  that  the  appellants  have  never 
dealt  with  the  assessment  committee  as  respon- 
dents entitled  to  claim  costs  as  against  them ; 
that  the  appellants  have  always  objected  to 
paying,  and  ought  not  to  be  compelled  to  pay, 
two  sets  of  costis ;  and  that  the  delivery  of  these 
bills  was  the  first  intimation  to  the  appellants 
that  the  assessment  conunittee  claimed  to  be 
entitled  to  a  second  set  of  costs  as  against  them. 

The  costs  in  question  consisted  of  twelve  bills 
of  costs,  one  being  a  general  bill  in  regard  to  the 
West  Ham  appesils,  and  the  others  being  in  re- 
gard to  the  formal  respites  and  ultimate  dismissal 
of  the  eleven  appeals,  the  costs  in  all  amounting 
to  some  5001. 

The  Union  Assessment  Committee  Amendment 
Act  1864  (27  &  28  Vict.,  c.  39)  provides  : 

Sect.  1.  Before  any  appeal  shall  be  heard  by  any 
special  or  quarter  sessions  against  a  poor-rate 
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the  m{ipel]uit  bIuUI  giTA  twenty-one  days'  notioe  in 
writing  preriooa  to  tiie  ipecial  or  qmrter  Baakiona  to 
which  sneh  appeal  ia  to  be  madC)  of  the  intention  to 
appeal,  and  the  eproonda  thazeof,  to  the  aaaeesment  com- 
mittee of  snoh  Union. 

Sect.  2.  The  oaaeasment  eonunittee  of  such  nnion 
may,  with  the  conaent  of  the  gnardiana  of  anch  nnion, 
after  notioe  shall  have  been  aent  to  eveiy  gnardian, 
appear  aa  reapondents  to  anch  appeal,  bat  in  the  name 
of  the  gnaidians  of  snch  nnion,  in  like  maimer,  and 
with  the  same  inoidenta,  and  anbject  to  the  same 
liabilities,  and  entitled  to  the  aame  remedies  and  rights, 
an  in  the  case  of  peraona  other  tium  the  OTerseers  to 
whom  notioe  of  appeal  may  be  given. 

Sect.  3.  Ihe  costs  which  the  committee  may  incur  in 
conseqnence  of  beooming  zesixmdents  to  aoch  appeal, 
or  of  having  reoeived  notice  thereof,  ahall,  if  not 
recovered  from  the  appellanta,  aa  well  ■■  any  coats  the 
committee  may  be  ordered  to  pay  to  the  appellants,  be 
paid  by  the  gnardians  and  charged  to  the  common  fnnd 
of  the  nnion,  nnless  the  conrt  before  whom  snch  i^jpeal 
IS  heard  ahall  direct  that  snch  coats,  or  any  part  thereof, 
shall  be  charged  to  the  pariah,  the  rate  of  which  is 
appealed  against. 

Bomnquet,  Q.C.  and  Wedderbum,  for  the 
county  council,  showed  cause  against  the  rule. — 
This  role  ought  to  be  discharged,  as  the  assess- 
melLt  committee  by  appealing  served  no  useful 
purpose  whatever.  The  county  council,  therefore, 
ought  not  to  be  made  to  pay  their  costs,  as  they 
have  already  paid  one  set  oi  costs  in  respect  of 
these  appeals,  namely,  the  costs  of  the  cnurch- 
wardens  and  overseers.  No  doubt  the  county 
council  served  a  notice  of  appeal  on  the  assess- 
ment committee,  but  this  was  because  sect.  1  of 
the  Act  of  1864  requires  such-  service.  This 
service  upon  them  does  not  entitle  them  to  appear 
as  respondents  so  as  to  render  the  appellants  liable 
for  their  costs ;  and  although  by  the  order  of  the 
18th  of  Oct.  1893  the  appellants  were  ordered  to 
pay  "  the  respondents  their  costs,  this  does  not 
mean,  as  the  assessment  committee  contended,  all 
respondents  who  had  chosen  to  appear,  and  who 
had  appeared  under  any  circumstiuices,  but  the 
words  "the  respondents"  in  that  order  mean 
respondents  entitled  to  costs  as  against  the  appel- 
lants, and  that  is  the  churchwardens  and  overseers. 
The  court  has  no  power  to  award  costs  to  the 
assessment  committee  as  against  the  county 
council,  inasmuch  as  they  (the  assessment  com- 
mittee) have  not  appeared  under  or  by  virtue  of 
sectk  2  of  the  Act  of  1864,  and  have  not  complied 
with  the  provisions  of  that  section,  so  as  to  make 
themselves  respondents.  No  evidence  has  ever 
been  given  that  the  assessment  committee  have 
complied  with  the  provisions  of  that  section,  and 
the  delivery  of  their  bills  of  costs  was  the  first 
intimation  to  the  appellants  that  the  assessment 
committee  claimed  costs  as  against  them.  The 
assessment  committee  appeared  in  these  appeals 
with  such  remedies  only  as  to  costs  as  they  might 
have  under  sect.  3  of  the  Act,  and  the  appellants 
acted  throughout  as  if  the  assessment  committee 
were  appearmg  under  sect.  3,  and  not  under  sect. 
2.  UndiBr  these  circumstances,  as  there  was  only 
one  question  in  each  appeal,  and  one  point  of 
principle,  the  county  council  ought  not  to  be 
compelled  to  pay  a  doable  set  of  costs. 

Edward  Iforten  [Jelf,  Q.C.  with  him,)  for  the 
assessment  committee,  in  support  of  the  rale. — 
We  have  appeared  throughout  all  these  proceed- 
iBgs  as  respondents  under  sect.  2.  No  question 
has  been  raised  on  that  point  until  our  bills  of 


costs  came  to  be  delivered  to  the  county  ooaacil. 
If  no  proof  was'ever  offered  by  us  that  we  wers  aft 
appearing,  the  reason  was  that  too  proof  was  ever 
required  to  that  effect.  We  are,  therefore,  res- 
pondents appearing  under  sect.  2  of  the  Act,  and 
as  such  we  are  entiued  to  our  costs  as  against  tiie 
county  'c6nncil  under  the'  order  made  by  oansent 
on  the  18th  of  Oct.  1893,  when  tJie  appeals  -ven 
dismissed  with  costs  to  the  respondents. 

Matbew,  J. — ^I  think  this  rule  most  be  Hi- 
charged.    It  is  not  necessary  to  repeat  in  the 
judgment  the  imperative  rule  of  procedure  that 
there  should  not  be  two  sets  of  costs,  unless  then 
are  some  special  reasons  for  it,  wha«  there  is  hot 
one  question  to  be  discussed  between  tiie  partksL 
In  this  case  we  are  asked  to  allow  a  double  set  of 
costs  on  the  hearing  of  only  one  appeal,  and  tlie 
appeal  is  upon  a  qnestion  of  principle  and  prin- 
ci^e  only.    It  is  said,  in  the  &^  place,  that  tiiere 
is  a  statute  which  compels  us  to  order  these  costs 
to  be  paid,  and  the  statute  relied  on  is  the  27  &  28 
Yict.  c.  39,  sects.  2  and  3.    What  occurred  witli 
reference  to  that  statute  is  this.   When  the  appeal 
was  first  lodged  at  quai'ter  sessions,  the  assess- 
ment committee  obtained  from    the    gnardians 
theii-  sanction  to  appear  as  respondents.    Ther 
made  themselves  in  that  way  party  to  the  appeal, 
and,  under  the  section  in  question,  if  they  tailed 
to  recover  at  qoarter  sessions  the  costs  that  thej 
were  incurring  from  the  appellants,  they  wen 
entitled,  under  sect.  3,  to  look  to  the  guardians 
for  the  payment  of  these  costs.    What  luq»peiied 
was  that  the  court  of  quarter  sessions,  s^zed  of 
the  whole  matter,  determined  that  there  should  be 
no  costs.    Therefore,  in  re8X>ect  of  the  first  pro- 
ceedings, there    is  nothing    which   entitles  the 
assessment  committee  to  call  upon  the  London 
County  Council  to  pay  the  costs.  The  assessment 
committee,  having  made  themselves  party  to  this 
appeal,  became  entangled,  as  I  gauier,  in  the 
practice  of  quarter  sessions,  which,    it  is  said, 
necessitates  the  appearance  of  the  respondents  br 
counsel  for  the  purpose  oi  respiting  the  appesL 
They  appeared  time  after  time,  and  the  sowinn 
form  was  gone  through,  as   I   understand,  ca 
twelve  difFermt  occasions  of  altering  and  respi- 
tii^  the  appeal,  and  in  Tespect  of  Haa  transaotkn 
the  very  large  sum  of  2802.  is  now  claimed  M 
payable  by  the  London  County  Council  for  the 
costs  incurred  by  the  assessment  committee.   '^ 
appeal  ultimately  failed.    Application  was  thea 
inade  to  quarter  sessions  for  an  order  in  respei^ 
of  the  costs  of  entering  and  respiting  the  appeala, 
and  orders  were  made  which,  upon  the  face  of 
them,  appear  to  apply  to  the  respondents.  Orden 
that  were  ambiguous,  and  that  were  made  witiiont 
the  attention  of  the  magistrates  being  called  to 
the  question  that  there  were  two  sets  of  costs 
claimed  by  the  two  respondents  in  respect  of  one 
appeal  on  one  ooestionof  principle.    Theordo' 
having  goQe  in  tnat  way,  it  is  ol^u-ly  reasonable 
and  right,   when    the    claim  was    snbseqiMBtlj 
made  against  the  London  County  Coandl  for 
these  extra  costs,  that  the  opinion  of  the  oonit 
of  quarter  sessions  should  be  taken  as  to  ibe 
meaning  of  their  order.    Having  heard  at  p^ 
length  the  matter  discussed  before  them,  I  oa^ 
no   doubt  the  Coort   of   Quarter  Sessions  ^ 
properly  came  to  the   conclusion  that  nothing 
that  had  occurred  at  all  warranted  tiie  aasassaKO^ 
committee  in  saying  that  Uie  London  CoaatT 
Council  were  estoppel  from  sfamding  upon  th«>r 
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sbict  rights.  It  is  preposterous  to  say  that  any- 
thing b^pened  to  disentitle  them  to  do  so. 
They  vere  representing  the  ratepayers,  and 
nothing  occniTed  to  bind  the  ratepayers  to  any 
gnch  an  arrangement  as  Mr.  Morten  suggests. 
Li  that  state  of  things  we  are  asked  to  do  that 
which  the  quarter  sessions  say  they  did  not  in- 
tend to  do,  and  which  no  Act  of  Parliament  I 
can  find  obliges  us  to  do.  Under  these  circum- 
itaiKeg,  I  think  this  rule  must  be  discharged, 
and  with  costs. 

Day,  J. — I  concur. 

Bule  discharged  with  costs. 

Solicitor  for  the  London  County  Council,  W.  A. 
■  Wazhmd ;  for  the  Assessment  Committee,  HiU 
karyt. 

July  24am<Z30. 
(Before  Mathsw,  J.) 
Rbid  v.  Wilson  and  Wabd. 
Beid  v.  Wilson  and  King,  (a) 
Teudttiei — Sunday  observance — Lectures  on  enter- 
taining subjects  on  Sundays — "  House  opened  or 
UKd  for  public  entertainment  or  amusement " — 
I     IHsorderty  house — Liability    of  chairman  and 
I     fegw— ior<r«  Day    Observance    Act  1781  (21 
Geo.  3,  e.  49),  m.  1,  2. 

;  Std.  1  ^  the  Lord's  Day  Observance  Act  1781 
enaeled  that,  "any  house,  room,  or  other  place 
vkieh  shall  be  opened  or  used  for  public  enter- 

I  <atitinen(  or  amusement  on  any  part  of  the  Lord's 
Say,  and  to  which  persons  sluitl  be  admitted  by 
ike  payment  of  money,  shall  be  deemed  a  dis- 
orderly house  or  place,"  and  penalties  are 
ihtrein  imposed  upon  (amongst  other  persons) 
the  "Iteeper"  of  the  sam^,  and  upon  the  person 

I     "  managing  and  conducting  such  entertainment 

i     or  amusement,"  and  upon  the  person  acting  as 

"master  of  the  ceremonies,"  or  as  "chairman" 

of  any  such  meeting. 

In  an  action  for  penalties  under  this  Act  in  respect 

of  Sunday-evening    lectures    on    entertaining 

nuhjects  to  which  the  public  wa.s   admitted  on 

fayment  of  small   sums,  but  which  were    not 

gvienfor  the  purposes  of  profit,  the  jury  having 

found  that  the  hall  which  was    hired  for    the 

Uetures  was,  on  the  occasions   in   question,  "  a 

liace  open  and  used  for  public  entertainment  or 

amusement  : " 

•fieW,  that  a  person  who  had  taken  the  chair  at  the 

itclure,  introduced   the   lecturer,  and  then  had 

taken  his  place  amongst  the  audience,  was  not 

liable^  to  penalties  under    the    Act,   either    as 

"  duMman,"  "  master  of  the  ceremonies,"  or  as 

"manager  or   conductor  "  of  the  entertainment ; 

olto  that  a  person  to  whom,  the  licence  for  the  use 

of  the  haU  had  been  granted  by  the  authorities, 

owi  who,  on  behalf  of  the  owner,  had  sanctioned 

Oie  letting  of  the  hall,  was  not  liable  as  "  keeper  " 

of  such  place. 

^"i^MHEB  consideration  by  Mathew,  J.  in  two 

Jptiong  tried  before  him  with  a  special  jury  on 

"M  29th  Jmie. 

The  actions  were  brought  to  recover  penalties 
^li^ed  to  have  been  incurred  by  the  defendants 
^oeraect  1  of  the  Act  21  Geo.  3,  c.  48  (an  Act 
wf  weventing  certain  abuses  and  profanations  on 
tt»  Lord's  Day  called  Sunday). 

W  Beportedby  W.  W.  Obb  ,  B«q.,  B»ni»««r-«t-L»w 


Sect.  1  of  21  Goo.  3,  c.  49,  enacted : 

Whereas  certain  honses,  rooms,  or  places,  within  the 
cities  of  London  or  WestminBter,  or  in  the  neiirhbonr- 
hood  tiiereof,  hare  of  late  frequentlj  been  opened  for 
pnblio  entertainment  or  amosement  upon  the  erening 
of  the  Lord's  Day,  commonly  called  Sunday ;  and  at 
other  hoases,  rooms,  or  plaoes  within  the  aaid  oities,  or 
in  the  nei^bonrhood  thereof,  nnder  pretence  of  inqniTing 
into  reli^ons  doctrines,  and  explaining  texts  of  Ho^ 
Soriptore,  by  persons  unlearned  and  incompetent  to 
explain  the  same,  to  the  corruption  of  good  morals,  and 
to  the  great  encouragement  of  irreligion  and  profaneness ; 
be  it  enacted :  that  any  house,  room,  or  other  place, 
which  shall  be  opened  or  used  for  pablio  entertainment 
or  amosement,  or  for  publicly  debating  on  any  subject 
whatsoever,  upon  any  part  of  the  Lord's  Day  called 
Sunday,  and  to  which  persons  shall  be  admitted  by  the 
payment  of  money,  or  by  tickets  sold  for  money,  shall 
be  deemed  a  disorderly  house  or  place  ;  and  the  keeper 
of  such  house,  room,  or  place  shall  forfeit  the  sum  of 
two  hundred  pounds  for  every  day  that  such  house, 
room,  or  place  shall  be  opened  or  used  as  aforesaid  on 
the  Lord's  Day,  to  such  person  as  will  sue  for  the  same, 
and  be  otherwise  punishable  as  the  law  directs  in  cases 
of  disorderly  honses ;  and  the  person  managing  or 
conducting  such  entertainment  or  amusement  on  the 
Lord's  Day,  or  acting  as  master  of  the  ceremonies  there, 
or  aa  moderater,  president,  or  chairman  of  any  such 
meeting  for  pnblio  debate  on  the  Lord's  Day,  shall  like- 
wise, for  every  such  offence,  forfeit  the  sum  of  one 
hundred  pounds  to  such  person  as  will  sue  for  the  same. 

A  penalty  of  jBfty  pounds  was  imposed  upon 
"doorkeepers,  servants,  or  other  persons"  who 
shall  collect  or  receive  money  or  tickets,  or  deliver 
out  tickets  for  admitting  persons  to  such  house, 
room,  or  place  on  the  Lord's  Day. 

Sect.  2  enacted : 

That  any  peraon  who  shall  at  any  time  hereafter 
appear,  act,  or  behave  him  or  herself  as  master  or 
mistresa,  or  as  the  peraon  having  the  care,  government, 
or  management  of  any  such  house,  room,  or  place  as 
aforesaid,  shall  be  deemed  and  taken,  to  be  the  keeper 
thereof    .     ,  notwithstanding  he  or  ahe  be  not  in 

fact  the  real  owner  or  keeper  thereof. 

The  facts  and  arguments  are  fully  set  out  in 
the  written  judgment  of  the  learned  judge. 

Sir  B.  E.  Webster,  Q.C.  and  C.  Chapman  for 
the  plaintiff. 

Sobson,  Q.C'  and  Corrie  Grant   for  the  defen- 

Cur.  adv.  vult. 

July  30. — The  following  written  judgment  was 
delivered  by 

Mathew,  J. — These  ■^i-e  actions  to  recover 
penalties  for  acts  alleged  to  have  been  done  in 
contravention  of  21  Geo.  3,  c.  49.  The  facts  that 
led  to  the  litigation  were  these :  A  number  of 
leading  citizens  at  Leeds  had  formed  themselves 
into  a  society  for  the  purpose  of  giving  on  Sunday 
evenings,  lectures  on  art,  science,  literature,  and 
sociology.  The  public  was  admitted  on  payment 
of  smtul  sums,  but  the  lectures  were  not  mtended 
for  purposes  of  profit.  A  hall  called  the  Coliseum 
was  hii-ed  by  the  society,  and  a  number  of  lectures 
was  given,  in  respect  of  two  of  which  the  present 
proceedings  were  instituted.  There  was  no 
evidence  that  any  of  the  lectures  before  those  in 
question  were  within  the  prohibitory  clauses  of  the 
Act,  but  it  was  said  that  on  the  7th  and  21st  Jan. 
of  this  year  the  lectures  were  of  a  forbidden 
character,  and  rendered  the  defendants  liable  to 
the  penalties  sought  to  be  recovered.  On  the 
7th  J  an.  Mr.  Villiers  gave  a  lecture  on  "  Chicago 
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past  and  present,"  with  a  description  of  the  recent 
exhibition  called  "the  World's  Fair."  The 
lecture  was  illustrated  by  lime-Iieht  representa- 
tions of  the  places  and  persons  described.  The 
second  lecture  on  the  2l8t  Jan.  was  delirered  by 
Mr.  Max  0'B«11  on  the  chai-acteristica  of  the 
three  nations,  England,  Ireland,  and  Scotland. 
The  defendant  Mr.  Ward,  who  was  mayor  of 
Leeds  and  president  of  the  society,  took  the  chair 
at  the  first  lecture.  At  the  second,  the  defendant 
Mr.  King  was  chairman.  On  each  occasion  the 
chairman  introduced  the  lecturer  and  then  left 
the  platform  and  took  his  place  amongst  the 
audience.  Mr.  Wilson,  a  defendant  in  both  actions, 
was  a  solicitor.  He  had  no  personal  interest  in 
the  Coliseum,  nor  was  he  shown  to  have  had  any 
knowledge    of    the    character    of    the    lectures 

aosed  to  be  given.  The  hall  bel^iged  to  a 
«d  company  m  liquidation.  Mr.  Wilson  had 
been  secretary  to  the  company,  and  afterwards 
acted  as  solicitor  to  the  liquidator.  It  had  been 
necessary  to  obtain  from  the  local  authorities  a 
licence  for  the  use  of  the  hall,  and  that  licence  had 
been  granted  to  Mr.  Wilson,  and  it  was  admitted 
that  the  terms  of  the  licence  had  not  been 
departed  from.  A  Mr.  Watson,  who  was 
manager  of  the  hall  for  the  company,  had 
agreed  with  the  society  as  to  the  terms  on 
which  the  hall  was  let,  and  Mr.  Wilson,  on  behalf 
of  the  liquidator,  had  sanctioned  the  arrangement. 
At  the  trial  of  the  actions,  the  jury  came  to  the 
conclusion  that  the  hall,  upon  the  occasions  in 
question,  was  a  place  open  and  used  for  public 
entertainment  or  amusement,  and,  upon  the 
evidence  given  as  to  the  highly-diverting  means 
by  which  any  information  contained  in  the 
lectures  was  imparted,  this  conclusion  seemed 
I'easonable.  After  the  verdict,  the  objection  was 
taken  by  the  counsel  for  the  defendants  that 
there  was  no  evidence  that  the  defendants  had  so 
acted  as  to  bring  themselves  within  the  penalty 
clauses,  and  the  case  was  reserved  for  further 
consideration.  On  the  argument  it  was  urged  on 
the  one  hand  that,  upon  the  facts  which  were  not 
in  controversy,  the  liability  of  the  defendants 
was  established,  and  the  judgment  should  be 
entered  for  the  plaintifF;  while,  on  the  other 
hand,  it  was  contended  that  the  defendants  did 
not  come  within  the  description  of  those  rendered 
liable  to  penalties  by  the  Act.  The  following  are 
the  material  provisions  of  the  statute :  THis 
Lordship  then  read  the  provisions  of  sect.  1  of 
the  Act] :  (see  25  G^.  2,  c.  36,  ss.  2  and  5,  and 
3  Gteo.  4,  c.  114.)  It  appeared  from  the  statement 
of  claim  in  each  action  that  Wilson  was  proceeded 
against  as  keeper  of  a  place  used  for  public  enter- 
tainment or  amusement,  and  it  was  argued  for 
the  plaintiff  that  the  facts  that  the  licence  had 
been  granted  to  him,  and  that  he  had  sanctioned 
the  letting  of  the  hall  to  the  society,  were 
conclusive  upon  this  point.  But  Wilson  was  only 
the  agent  for  the  liquidator  to  procure  a  tenant 
or  tenants  for  the  hall.  He  had  derived  no  profit 
from  the  tenancy,  nor  had  he  any  responsi- 
bility for  the  use  to  which  the  hall  was  put  for 
poiposes  of  public  entertainment,  so  longas  the 
provisions  of  the  licence  were  observed.  He  was 
not  within  the  description  of  "  keeper,"  contained 
in  sect.  2.  [His  Lordship  then  read  the  description 
of  a  "  keeper,"  as  contained  in  that  section.]  He 
was  no  more  the  keeper  of  the  hall  thaii  the 
liquidator.    A  landlord  of  a  house  used  by  others 


for  purposes  mentioned  in  the  statute,  or  a  luxue 
agent  who  was  employed  to  find  a  tenant,  conld 
not,  with  any  regard  to  accuracy,  be  called  a 
keeper  of  the  house,  and  I  am  of  opinion  that^  u 
ag^amst  Wilson,  the  action  fails.  Then,  a» 
to  the  defendants  Ward  and  King ;  eadi 
was  sought  to  be  made  liable,  not  as  a 
joint  keeper  of  the  room  under  sect.  2,  but  on 
the  following  grounds :  (1)  As  chairman ;  (2)  u 
master  of  the  ceremonies;  C3)  as  the  person 
managing  or  conducting  the  entertainment  or 
amusement.  As  to  (1)  it  is  clear  from  the  section 
that  the  meeting  referred  to  means  a  meeting  for 
the  purpose  of  profane  debate  on  the  Lord's  Daj. 
As  to  (2)  neither  defendant  could  be  said  to  hsre 
been  master  of  the  ceremonies.  That  description 
is  applicable  to  amusements  of  a  different  charac- 
ter, which  are  in  no  respect  analogous  to  the 
lectures  in  question.  Nor  can  it  be  said — as  to 
(3) — that  either  defendant  managed  or  conducted 
the  entertainment  or  amusement.  The  chainmn 
on  each  occasion  managed,  not  the  entertainment, 
but  the  meeting  of  those  present  at  the  lectnre. 
He  had  no  authority  but  that  derived  from  the 
consent  of  the  audience.  It  was  not  shown  thai 
he  had  anything  to  do  with  the  selection  of  tlie 
lecturer.  He  could  not  control  the  gentlemaa 
who  gave  the  entei-tainment,  who  might  he 
amusing  or  dull  as  he  thought  proper.  The 
chairman  could  not  compel  him  to  be  either  erart 
or  gay,  and  any  interference  on  his  part  with  the 
lecturer  on  the  ground  that  he  was  too  entertain- 
ing would  prob^ly  be  resented  by  the  meeting, 
and  would  lead  to  the  selection  of  another  chair- 
man. I  do  not  consider  that  either  defendant  is 
shown  to  have  been  liable  on  any  of  the  foregoio; 
grounds.  I  am  therefore  of  opinion  that  ti» 
defendants  Ward  and  King  am  not  liable,  and  I 
give  judgment  for  all  the  d^endants  with  costs. 
Judgment  for  defendants  with  coitt. 

Solicitors  for  the  plaintiff,  Detborough,  8oii,aai 
Prichard. 

Solicitors  for  the  defendants.  Barley  and  Cvn- 
herland,  for  E.  and  H.  Wilson,  Leeds. 


OBOWV  CASES  BESEBVED. 

Saturday,  April  21. 

(Before  Lord  Colbeidge,  C.J.,  Ha^wkiss, 

Mathbw,  Cavb,  and  Gbanthaji,  JJ.) 

Bko.  v.  Sowbebt.  (a) 

Criminal  law — Praetic«—FdUe  pretences — Iniid- 
ment — Necessary  averment — Person  to  ivKom 
pretence  made — ^24  &  25  Viet.  c.  96,  s.  88. 

An  indictment  for  obtaining  or  attempting  to  ofrteM- 
man^,  &e.,  by  means  of  a  false  pretence  wktei- 
does  not  st<Ue  to  whom  the  pretence  was  mode, 
nor  from  whom  the  m-otM^,  &c.,  was  obtained  or 
attm^ted  to  be  obtained,  ts  bad. 

The  form  of  indictment  in  B«i  i».  Dou^ass 
(1  Camp.  212)  followed,  and  the  form  in  S^.  t- 
Hunter  (10  Coat  C.  C.  642)  disapproved  of 

Case  stated  by  the  quarter  sessions  tor  the  coimtf 

of  Durham,  as  follows : — 
1.  At  the  general  quarter  sessions  held  before 

me  at  the  city  of  Durham  in  and  for, the  county 

of  Durham  on  Monday,  the  Ist  Jan.  1894.  defen.- 

(a)  Beported  by  B.  CCKNtXOBAli  QLms,  Esq.,  Barriater-at-I"- 
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dant  was  arraigned  on  an  indictment  of  which  the 
following  is  a  copy : 

The  jnron  for  oar  Lady  the  Qneen  upon  their  oath 
present  that  William  Marr  and  Obadiah  Bleukinsopp 
on  the  28th  Sept.  a.d.  1893  were  in  the  employ  and 
aerrice  of  the  Batterknowle  Colliery  Company  Limited, 
at  the  Qnarry  Pit  of  the  Batterknowle  Colliery,  in  the 
coanty  of  Dnrham,  aa  hewera  of  coal,  and  were  entitled  to 
payment  from  their  said  employers  of  the  enm  of  five- 
penoe  for  erery  tab  of  coal  wrought  and  filled  by  them  ; 
ind  the  jorors  aforesaid  apon  their  oath  aforesaid  do 
farther  present  that  Joseph  Sowerby  the  yonnger,  on  the 
day  and  year  aforesaid,  nnlawfolly,  knowingly,  and  de- 
■igsedly  did  by  placing  a  token  upon  a  certain  tab  of 
ooals  in  the  said  pit  falsely  pretend  that  the  said  Joseph 
Sowerby  the  yoonger  had  wrought  and  filled  the  said 
tab  of  ooals,  by  means  of  which  said  false  pretences  the 
said  Joseph  Sowerby  the  younger  did  unlawfully 
attempt  to  obtain  the  sum  of  fivepenoe  of  the  moneys 
of  the  said  Colliery  Company  Limited  with  intent  to 
defnad,  whereas  in  tmth  and  in  fact  the  said  Joseph 
Sowerby  the  younger  had  not  wrought  or  filled  the 
aid  tab  of  coals  as  he  then  well  knew,  against  the  form, 
tc. 

2.  Defendant's  counsel  submitted  that  the  in- 
dictment was  bad  upon  the  following  points: 
i,a)  That  it  was  not  stated  to  whom  the  false 
pretence  was  made.  (6)  That  it  was  not  stated 
from  whom  the  money  was  attempted  to  be  ob- 
tained. 

3.  I  was  of  opinion  that  the  indictment  con- 
tained sufficient  particulars  of  the  offence  charged, 
and  I  overruled  the  objection,  but  reserved  the 
above  points  for  the  consideration  and  opinion  of 
this  court. 

4.  Defendant  thereupon  pleaded  not  guilty  to 
the  said  indictment,  and  was  tried  by  a  ju^  duly 
STom,  who  returned  a  verdict  of  guilty.  I  post- 
poned sentence  untU  next  sessions,  and  the  defen- 
dant was  liberated  on  bail  pending  the  decision  of 
the  court. 

5.  The  opinion  of  the  court  is  requested  whether 
the  said  indictment  was  good  and  sufficient  in  law, 
md  whether  t^e  defendant  was  lawfully  found 
giulty  on  snch  indictment. 

/.  Siraehan,  on  behalf  of  the  prisoner,  submitted 

that  it  was  necessary  in  an  indictment  for  false 

pretences  to  allege  that  the  pretence  was  made  to 

a  particular  person,  and  to  state  from  whom  the 

article  obtained  by  the  false  pretence  had  been 

obtained.     This  was  the  form  in  Bex  v.  Douglass 

(\  Camp.  212),  which  form  had  been  followed  ever 

since,  except  that  in  Beg.  t.  Hunter  (10  Cox  C.  C. 

*>^)  the  indictment  was  similar  to  the  present, 

hot  there  no  objection  was  taken  to  its  form. 

No  one  appeared  on  behalf  of  the  prosecution. 

Lord  CoLEKiDGB,  C.J. — I  have,   though  with 

relnctance,  come  to  the  conclusion  that  this  con- 

Action  must  be  quashed.     It  is  very  important  in 

criminal  matters  that  we  should  follow  the  old 

precedents  and  authorities ;  and  no  case  decides 

that  an  indictment  for  obt^ning  money  by  false 

pretences  is  good  which  does  not  state  what  the 

lalse  pretence  was.    Now,  a  pretence  means  the 

holding  out  to  some  other  person.    The  person  to 

'horn  the  pretence  is  held  out  must  therefore  be 

stated.    The  old  form  of  indictment  states  that 

the  defendant  falsely  pretended  to  a  pei-son  named, 

Md  alleges  that  by  means  of  such  false  pretence 

™e  piiaoner  obtained  from  the  prosecutor,  <Stc. 

Here  there  is  no  such  statement,  and  neither  the 

person  to  whom  the  pretence  was  made  nor  the 
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person  from  whom  it  was  attempted  to  obtain  the 
money  is  stated.  I  do  not  know  why  the  old  form, 
which  has  lasted  for  nearly  a  hundred  years,  and 
which  is  known  to  all  lawyers,  was  not  followed 
here.  This  indictment,  however,  has  not  been 
drawn  in  that  form,  with  the  result  that  two 
essential  parte  of  the  charge  are  omitted.  It  is 
true  that  the  indictment  contains  an  averment 
that  the  moneys  were  the  property  of  the  Butter- 
knowle  Colliery  Company ;  but  that  averment  is 
rendered  unnecessary  oy  the  statute  which  create» 
the  offence,  and  an  averment  which  is  unneces- 
sary cannot  supply  the  place  of  an  averment  which 
is  necessary.  In  my  opinion,  therefore,  this  con- 
viction should  be  quashed. 

Hawkins,  Mathew,  Cavb,  and  Grantham, 
JJ.  concurred.  Conviction  qtuuhed. 

Solicitors  for  the  defendant.  Field  and  Boeeoe, 
for  Maw,  Teale,  and  Tomlinson,  of  Bishop  Auck- 
land. 


House  of  1.0IKS. 

June  8, 12, 14, 15,  and  July  30. 
(Before    the    Lord    Chancellor    (Herschell), 

Lords  Watson,  Ashbourne,  and  Shand.) 
Edinburgh  Street  Teamwats   Co.  v.  Lord 

Provost  of  Edinburoh  and  others,  (a) 

ON  APPEAL  from  THE  FIRST  DIVISION  OF  THE 

court  of  session  in  scotland. 

London  Street  Tramwats   Comfant  «. 

London  County  Council,  (a) 

on  appeal  from  the  court  of  appeal  in- 

ENOLAND. 

Tramtcay — Purchase    of  undertalcing    6y    local 
authority  —  Terms   of  purchase  —  ValtMiiim  of' 
tramway— Framways  Act  1870  (33  *  3-t  Viet, 
c.  78),  «.  43. 
By  sect.  43  of  the  Tramways  Act  1870,  which  was 
incorporated  in  the  private  Act  of  the  Scotch 
appeuant  company,  and  was  re-enacted  in  the 
private  Act  of  the  London  com^ny  (33  <fe  34  Viet. 
c.  clzxi.,  s.  44),  it  was  provided  that  the  local 
authority  migM,  after  the  expiration  of  twenty- 
one  years  from  the  passing  of  the  Act,  by  notice 
in  writing,  require  the  company  to  sell  to  them 
their  undertaking  upon  the  terms  of  paying  to 
them  the  then  value  (exclusive  of  any  aUoioaace- 
for  past  or  future  profits  of  the  undertaking,  or 
any  compensation  for  compulsory  sale,  or  other 
consideration  whatsoever),  of  the  tramway,  and. 
all  lands,  buildings,  works,  maierials,  and  plant 
of  the  company,  such  value,  in  ease  of  difference, 
to  be  determined  by  a  referee  nominated  by  the 
Board  of  Trade. 
Held  (affirming  the  jvdgmsnts  of  the  cowris  below^ 
Lord  Ashbourne  dissenting),  that  the  value  of 
the  tramways  must  be  measured  by  the  cost  of' 
construction  at  tJie  date  of  the  sale,  subject  to  a 
proper  deduction  for  depredation,  not  on  the 
oasts  of  a  rental  valuation. 
These  were    two    appeals  involving    the    same 
point :   the  first,   from   a  decision   of  the   First. 
Division  of  the  Court   of   Session  in  Scotland 
(Lords  Adam,  McLaren,  and  Kinnear,  the  Lord 
President  (Robertson),    dissenting),    reported  in 

(a)  Reported  by  C.  £.  U^ldih,  Esq.,  BanlBter-at-Law. 
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31  So.  L.  Bep.  598,  who  had  aflBrmed  a  decimon  of 
the  Lord  Ordinary  (Lord  Low} ;  the  second,  from 
a  jttdgxaent  of  the  Court  of  Appeal  (Lindley,  Kay, 
and  Smith,  L.J  J.),  reported  in  70  L.  T.  Hep.  572, 
and  (1894)  2  Q.  B.  189,  who  had  reversed  a  judg- 
ment of  the  Divisional  Court  (Mathew  and 
Collins,  JJ.)  reported  in  70  L.  T.  Rep.  97. 

The  Edinburgh  Street  Tramways  Company,  the 
appellants  in  the  first  case,  were  authorised  in 
1871  by  a  private  Act  to  hiy  down  tramway  lines 
in  certain  streets  of  Edinburgh,  Leith,  and  Forto- 
bello,  and  on  a  road  in  the  county  of  Midlothian. 
The  private  Act  incorporated  the  Tramways  Act 
1870,  to  the  provisions  of  which  the  appellants 
-were  subject.  By  the  43rd  section  of  the  Tram- 
ways Act  1870  it  was  provided  that : 

Where  the  promoten  of  a  tramwaj  in  any  distriot  are 
not  the  local  authority,  the  local  authority,  if,  by  resoln- 
tion  passed  at  a  special  meeting  of  the  members  oonati- 
tnting  Buoh  local  authority,  they  so  decide,  may  within 
six  months  after  the  expiration  of  a  period  of  twenty-one 
years  from  the  time  when  such  promoters  were  empowered 
to  oonstmot  such  tramway,  and  within  six  months  after 
the  expiration  of  every  subsequent  period  of  seven  years 

.  .  .  by  notice  in  writGiir  require  such  promoters 
to  sell,  and  thereupon  such  promoters  shall  sell  to  them 
their  undertaking,  or  so  much  of  the  same  as  is  within 
such  district,  upon  terms  of  paying  the  then  value 
(exclusive  of  any  allowance  for  past  or  future  profits  of 
ilie  nndertalcing,  or  any  compensation  for  compulsory 
sale,  or  other  consideration  whatsoever)  of  the  tramway, 
and  aJl  lands,  buildings,  works,  material,  and  plant  of  the 
promoters  suitable  and  used  by  them  for  the  purposes  of 
their  undertaking,  within  such  district,  such  value  to  be 
in  ease  of  difference  determined  by  an  engineer  or  other 
&t  person  nominated  as  referee  by  the  Board  of  Trade  on 
the  application  of  either  party,  and  the  expenses  of  the 
reference  to  be  borne  and  paid  as  the  referee  directs. 
And  when  any  such  sale  has  been  made,  all  the  rights, 
powers,  and  authorities  of  such  promoters  in  respect  to 
the  undertaking  sold  shall  be  transferred  to,  vested  in, 
and  may  be  exercised  by  the  authority  to  whom  the 
same  has  been  sold,  in  like  manner  as  if  such  tramway 
was  constructed  by  such  authority  under  the  powers 
oonfened  upon  them  by  a  provisional  order  under  this 
Act,  and  in  reference  to  the  same  they  shall  be  deemed 
to  be  the  promoters. 

Under  the  provisions  of  their  private  Act  the 
appellants  constructed  within  the  respondents' 
district  11  ^  miles  of  tramway,  and  had  incurred 
an  expense  in  the  construction,  i-enewal,  and 
maintenance  of  their  aggregate  lines  of  much 
more  than  their  share  capital,  which  amounted  to 
300,0002.,  while  their  gross  annual  income  ex- 
ceeded 100,000!.  per  annum.  By  notice,  dated  the 
12th  Aug.  1892,  the  Corporation  of  Edinburgh, 
as  the  lo«iI  authority  under  the  Tramways  Act 
1870,  required  the  company  to  sell  to  them  so 
mnch  of  their  tramway  works  as  was  within  the 
district  of  the  corporation.  A  difference  having 
arisen  between  the  corporation  and  the  company 
as  to  the  price  to  be  paid  by  the  former  to  the 
latter  for  the  undertaking,  the  Board  of  Trade, 
acting  under  the  statutory  provisions,  appointed  a 
referee  to  determine  the  price  to  be  paid.  The 
referee  (Mr.  Tennant)  fixed  the  price  at  212,9792, 
which  included  the  sum  of  110,4852.  for  the  con- 
struction and  establishment  of  the  tramway  lines, 
less  depreciation.  In  his  award  the  referee  stated 
it  to  be  his  opinion  in  law : 

That  in  valning  Vbe  tramways  I  am  not  entitled  to 
take  into  account  the  present  profits  or  rental  value  of 
the  undertaking,  but  that  the  proper  value  of  said  tram- 


ways to  be  determined  by  me,  according  to  my  consino- 
tion  of  the  statute,  is  such  sum  as  it  would  oast  to 
construct  and  establish  tlie  same  under  deduction  of  i 
proper  sum  in  respect  of  depreciation  to  thaii  presmt 
condition,  and  that  in  estimating  sueh  oost  I  am  entitled 
to  take  into  account  the  fact  that  said  tramways  aie  now 
successfully  constructed  and  in  complete  working  condi- 
tion. 

The  appellants  thereupon  raised  the  present 
action  for  the  purpose  of  reducing  the  award  on 
the  ground  that  the  referee's  view  of  the  43rd 
section  of  the  Tramways  Act  1870  was  erroneous, 
and  of  obtaining  a  declaration  that  he  ought 
under  that  section  to  have  fixed  the  value  to  be 
paid  by  the  respondents  for  the  tramway  on  a 
rental  basis.  The  Lord  Ordinary  and  the  First 
Division  of  the  Court  of  Session — the  Lord  Presi- 
dent dissenting — ^held  that  the  referee's  award 
was  good,  and  that  his  view  of  the  43rd  section  of 
the  Tramways  Act  1870  was  correct.  The  com- 
pany now  appealed. 

In  the  second  case,  the  London  Street  Tram- 
ways Company  had  under  their  Acts  constructed 
tramways  in  certain  streets  and  roads  in  the 
north  of  London.  By  sect.  44  of  their  private 
Act  (33  &  34  Vict.  c.  cbrxi.)  the  provisions  of 
sect.  43  of  the  general  Act  were  re-enacted.  In 
pursuance  of  the  said  powers,  the  respondenti 
duly  gave  notice  in  writing  to  the  appellants  that 
the  respondents  required  the  appellants  to  sell  to 
them  the  tramways  and  works  and  undertaking 
authorised  by  the  London  Street  Tramways  Act 
1870,  and  in  pursuance  of  that  Act  the  Board  of 
Ti-ade  duly  appointed  Sir  Frederick  Bramwell  as 
referee  to  determine  the  value,  exclusive  of  anj 
allowance  for  past  or  future  profits,  of  the  under- 
taking or  any  compensation  for  compulsory  sale 
or  other  consideration  whatsoever,  of  the  tram- 
ways constructed  under  the  authority  of  the 
Act,  and  of  all  land,  buildings,  works,  materials, 
and  plant  of  the  tramways  company  suitable  to 
and  used  by  them  for  the  purposes  of  the  under- 
taking authorised  by  the  Act.  In  the  cotirse 
of  the  proceedings  the  appellants  proposed  to 
tender  evidence  of  the  actual  profits  made  by  them 
on  the  purchased  tramways,  and  stated  that  the 
object  of  such  evidence  was  to  arrive  at  the  value 
of  the  ti-amways  by  taking  a  certain  number  of 
years'  purchase  of  tne  pi-ofits  to  be  shown  by  such 
evidence.  The  respondents  objected  to  such 
evidence  on  the  ground  that,  having  regard  to 
the  terms  of  the  London  Street  Tramways  Act 
1870,  the  i-eferee  was  prohibited  f i"om  taking  past 
profits  into  consideration  for  the  purpoee  afore- 
said. The  referee  refused  to  receive  such  evidence 
on  the  ground  that  the  terms  of  the  said  Act  did 
not  authorise  or  permit  him  to  adopt  a  method  of 
valuation  based  on  years'  purchase  of  profits. 
Thereupon  the  appellants  tendered  further 
evidence  to  show  the  rental  value  of  the  purchased 
tiamways  considered  as  let  or  capable  of  being  let 
to  a  tenant,  and  stated  that  the  object  of  such 
evidence  was  to  airive  at  the  value  of  the  purchased 
tramways  exclusive  of  any  allowance  for  past  or 
future  profits  of  the  undertaking.  The  respon- 
dents oDJected  to  such  evidence,  but  the  referee 
admitted  the  same  subject  to  such  objection  as 
might  be  taken  on  its  being  shown  by  cross- 
examination  or  farther  evidence  that  the  proposed 
mode  of  arriving  at  a  value  by  means  thereof 
involved  an  allowance  for  past  or  future  profits  of 
the  undertaking,  and  on  such  evidence  and  crass 
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examination  being  completed  and  such  objection 
taken  the  referee  abstained  from  taking    snch 
eTidence  into   consideration  In  arriving  at   the 
Talne  awarded,  on  the  ground  that  the  mode  of 
valuation  to  which  such  evidence  was   directed 
involved  an  allowance  for  past  or  future  profits 
within  the  meamng  of  the  section.    The  respon- 
dents tendered    evidence  to    show  the    opinion 
d  eiq)ert  witnesses  as  to    (he    proper  cost  of 
constrnction    of    the   purchased    tramways   and 
Qie  depreciation  of  such  value  by  comparing  the 
condition  at  the  time  of  sale  and  purchase  with 
the  condition  when  newly  constructed,  and  stated 
that  the  object  of  such  evidence  was  to  arrive  at 
the  value  on  the  basis  of  cost  less  depreciation. 
The  appellanta  objected  to  such  evidence  on  the 
ground  that  evidence  of  the  cost  of  construction, 
dther  with  or  without  depreciation,  was  inad< 
missible  for  the  purpose  of  ascertaining  the  value 
according  to  the  true  intent  and  meaning  of  the 
section.     The    referee  admitted    such    evidence 
88  giving  information  which  he  might  properly 
take  into  consideration  in  determining  tne  value 
nithin  the  meaning  of  the  section  under    the 
drcumstancea  aforesaid.   The  referee,  with  a  view 
to  ascertain  the  value  of  the  purchased  tramways, 
measured  by  what  would  be  the  cost  of  establish- 
ing the  purchased  tramways  as  existing  at  the 
time  of  sale  and  purchase,  required  evidence  of 
the  cost  of  obtaining  the  Farliamentaiy  powers 
necessary  to  authorise  the  construction  and  use 
thereof,  and  evidence  relating  to  certain  outgoings 
which,  in  the  course  of  the  reference,  had  been 
incidoitaUy  mentioned  and  appeared  to  be  ont- 
j^ings  of  the  kind  necessarily  or  usually  involved 
m  the  constraction  and  establishment  of  tram- 
ways, such  as  the  purchased  tramways,  and  some 
such  evidence  was  given.    In  the  course  of  the 
proceedings  an  agreement  was  made  between  the 
appellants  and  the  respondents  as  to  the  price  to 
he  paid  by  the  respondents  for  such  of  the  depots 
of  the  appeUants  as  the  respondents  required  to 
purchase,  and  as  to  the  separate  valuations  of  the 
horses,  cars,  harness,  and  stable  utensils,  plant, 
machinery,  tools,   and  other  materials  in   such 
agreement    more    particularly    described.      The 
leferee,   having    heard    the    evidence    given  on 
behalf   of   the  appellants  and  the  respondents 
respectively,  and  the  arguments  of  their  counsel 
reqiectively,  duly  made  and  published  his  award, 
Sated  on    the   11th  March  1893,   by  which  he 
determined  and  awarded  that  the  sum  of  64,500Z. 
was  the  value  of  the  purchased  tramways  and  the 
works  thereof,  other  than  the  works  comprised  in 
the  before-mentioned  agreement,  exclusive  of  any 
allowance  for  p^t  or  future  profits  of  the  under- 
taking, or  any  compensation  for  compulsory  pur- 
chase or  other  consideration  whatsoever,  except  the 
consideration  of  the  value  to  the  appellants  or 
the  respondents  measured  by  what  it  would  cost 
either^  the    appellants    or   the    respondents   to 
establish  the  purchased  tramways  if  such  tram- 
ways did  not  now  exist,  but  taking  into  accoimt  a 
proper  deduction  in  respect  of  depreciation.    The 
appeUaats  gave  notice  of  motion  to  set  aside  or  to 
send  hack  to  the    referee  the  award,   and  the 
motion  was  heard  befoi-e   a  divisional  court  in 
Jan.  1894.   '  The  learned  judges,  having  taken 
time  to  consider,  gave  judgment  in  favour  of  the 
appellants,  ofderLug  the  award  to  be  remitted  to 
the  referee  for  reconsideration  and  redetermina- 
tion, and  the  costs  of  the  motion  to  be  ultimately 


paid  '  by  the  respondents.  The  .  respondents 
appealed  from  this  judgment  to  the  Court  of 
Appeal,  and  their  appeal  came  on  to  be  heard  Jn 
liurch  1894,  and  the  court,  having  taken  time  to 
consider,  gave  judgment  allowing  the  appeal,  and 
discharging  the  order  with  costs  of  such  appeal 
and  of'  the  Divisional  Court.  The  company 
appealed.  - 

IJpon  the  case  coming  on  for  argument  the 
Lora  Chancellor  said  that,  as  the  two  appals 
raised  precisely  the  same  question,  they  must  be 
argued  together,  and  that  only  one  counsel  would 
be  heard  on  each  side  in  each  case. 

Aiher,  Q.C.,  of  the  Scotch  Bar  {Oraham  Murray, 
Q.C  and  Vary  CampbeU,  both  of  the  Scotch  Bar, 
with  him),  for  the  appellants  in'  the  Scotch  case, 
contended  that  the  view  taken  by  the  arbitTator 
was  not  justified  by  the  language  of  the  statute. 
The  word  "tramway"  is  equivalent  to  the 
"  undertaking  "  as  a  whole. 

Sir  B.  Webster,  Q.C.  (Cripps,  Q.C.  and  H. 
StUton  with  him),  for  the  appemnts  in  the  English 
case,  urged  that  "present  value,"  not  "cost 
price,"  was  the  proper  basis  of  assessment,  and 
"  present  value"  is  the  capitalised  value  of  the 
rent  at  which  the  undertaking  could  be  let  to  a 
tenant.  "  Value  "  had  a  known  definite  meaning 
when  the  Act  of  1870  was  passed.    See 

Pimlico  Tramway  Company  v.  Greenwich  Union^ 
29  L.  T.  Bep.  605;  L.  Bep.  9  Q.  B.  9; 

Beg.    r.   London     and     North-Wegtern     Railway 
Company,  29  L.  T.  Bep.  910  ;  L.  Bep.  9  Q.  B.  134 ; 

Dobbt  V.    Grand  Junction    Waterworks   Company, 
49  L.  T.  Bep.  641 ;  9  App.  Cas.  49 ; 

SUton  V.  Rote,  19  L.  T.  Bep.  280 ;  L.  Bep.  4  Q.  B.  4 ; 

Reg.  V.  Bridgwater  Trutteee,  9  B.  Ai  C.  68  ; 

Reg.  V.  Tomlituon,  9  B.  &  C.  163 ; 

Reg.  V.  mtton,  9  B.  &  C.  810. 
The  LordAdvocate,Bailox>r,  Q.G.  (MottUon, Q.G. 
with  him),  for  the  corporation  of  Edinburgh, 
respondentfl  in  the  first  case,  maintained  that  uie 
view  taken  by  the  arbitrator  was  correct.  The 
whole  matter  is  statutory.  The  appellants 
acquired  no  right  of  property  in  the  roadway, 
but  only  a  right  to  put  down  rails  on  it.  There 
was  no  conveyance,  but  only  a  terminable  con- 
cession.   He  referred  to 

Craig  v.  Edinburgh  Street   Tramways  Company, 
1  Ct.  SesB.  CaB.,  4th  Beries,  947. 

IKnlay,  Q.C.  {Freeman  with  him),  for  the 
London  County  Council,  respondents  in  the 
second  case,  supported  the  same  view,  and  argued 
that  "  tramway  "  only  meant  the  rails  laid  down 
in  the  road,  not  the  whole  undertaking. 

A$her,  Q.C.  and  Sir  B.  Webster,  Q.C.  were 
heard  in  reply. 

At  the  conclusion  of  the  arguments,  their 
Lordships  took  time  to  consider  their  judgment. 

July  30. — Their-  Lordships  gave  judgment  as- 
follows : — 

Edinbueoh  Street  Tbamways  Compant  v. 
LoBD  Pbovost  op  Edinbueoh. 

The  LoBD  Chancellor  (Herschell).  —  My 
Lords :  The  appellant  company  was  formed 
under  the  provisions  of  a  private  Act  of  Parlia- 
ment in  the  year  1871.  This.  Act  incorporated 
part  2  and  part  3  of  the  Tramways  Act  1870. 
Sect.  43  of  that  Act  entitled  the  respondents 
within  six  months  after  the  expiration  of  a  period 
of  twenty-one  years  from  the   time   when  the 
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appellants  were  empowered  to  constmct  the 
tramway,  bj  notice  u  writing,  to  require  the 
appellants  to  sell  their  undertaking.  They  accord- 
ingly, on  the  12th  Aug.  1892,  gave  notice  to  the 
appeUants  that,  in  exercise  of  their  rights  under 
that  section,  they  would  purchajse  the  appellants' 
undertaking  within  the  city  of  Edinburgh.  The 
appellants  and  respondents  having  differed  as  to 
the  price  to  be  paid,  the  Board  of  Trade  appointed 
Mr.  Henry  Tennant,  of  York,  as  referee,  to  fix 
what  the  price  should  be.  In  the  nan-atire  of  the 
award  or  decree  arbitral,  which  he  made,  Mr. 
Tennant  stated  that,  in  his  opinion,  after  careful 
consideration  of  the  terms  of  sect.  43  of  the  Tram- 
.ways  Act  1870,  in  valuing  the  tramways,  he  was 
>not  entitled  to  take  into  account  the  present 
-■profits  or  rental  value  of  the  undertaking,  but 
ihat  the  proper  value  of  the  tramways  to  be  deter- 
•mined  by  him,  according  to  his  construction  of 
the  statute,  was  such  sum  as  it  would  cost  to  con- 
;gtruct  and  establish  the  same  under  deduction  of 
.a  proper  sum  in  respect  of  depreciation  for  their 
present  condition,  and  that  in  estimating  'such 
..  cost  he  was  entitled  to  take  into  account  the  fact 
'.that  the  tramways  were  then  successfully  con- 
.structed,  and  in  complete  working  condition.  The 
present  conjoined  actions  were  tiiereupon  raised 
by  the  appellants  against  the  respondents  for  the 
purpose  of  reducing  Mr.  Tennant's  award  or 
decree  arbiti^l,  upon  the  g^und  that  his  view  of 
sect.  43  of  the  Tramways  Act  1870  was  erroneous, 
and  for  declarator  tliat  he  ought,  under  that 
section,  to  have  fixed  the  value  to  be  paid  by  title 
respondents  for  the  tramways  upon  the  rental 
basis,  and  for  an  order  on  him  to  proceed  with  the 
reference,  and  to  find  and  declare  the  value  of  the 
tramway  lines  according  to  their  rental  value. 
Both  the  Lord  Ordinary  and  the  First  Division  of 
the  Iimer  House  have  held  Mr.  Tennant's  award 
.to  be  good,  and  have  assoilzied  the  respondents. 
The  question  on  this  appeal,  is  whether  these 
•decisions  were  correct.  The  question  turns  on  the 
construction  to  be  put  iq>on  the  language 
.employed  in  sect.  43  of  the  Tramways  Act  1870, 
<which  prescribes  the  terms  upon  which  the 
promoters  of  a  tramway  (in  this  case  the  appel- 
lants) are  to  sell  their  undertaking  to  the  local 
authority.  The  words  are  as  folkiws :  "  Upon 
terms  of  paying  the  then  value  (exclusive  of  any 
..allowance  for  past  or  future  profits  of  the  under- 
taking, or  any  compensation  for  compulsory  sale, 
.^r  other  consideration  whatsoever)  of  the  tram- 
way and  all  lands,  buildings,  works,  materials,  and 
plant  of  the  promoters  suitable  to  and  used  by 
them  for  the  pui-poses  of  their  undertaking."  It 
Is  contended,  on  behalf  of  the  appellants,  that  the 
value  of  the  tramway  must  be  ascertained  by 
taking  into  consideration  what  rental  could  aa 
obtained  for  it  if  let  with  all  the  statutory  rights 
of  using  it  possessed  by  the  promoters,  and  then 
allowing  whatever  may  be  thought  the  proper 
number  of  years'  purchase  of  the  rental  which 
could  thus  be  obtained.  The  sum  so  arrived  at, 
it  was  argued,  would  represent  the  then  value  of 
the  tramway  within  the  meaning  of  the  section. 
Before  discussing  the  language  used  by  the 
Legislature,  it  is,  I  think,  necessary  to  consider 
the  nature  of  the  rights  and  powers  of  the 
promoters  which  it  is  said  are  to  be  thus  taken 
into  account,  and  the  manner  in  which  they  ai-e 
conferred  upon  them.  The  promoters  obtained 
authority,  in  the  first  place,  to  interfere  with 


public  highways  by  laying  down  tramways  imon 
them,  and  mainteining  the  tramways  so  uid 
down.  But  the  most  important  power  which  they 
obtained  was  that  contained  in  sect.  34  of  the 
Tramways  Act  1870,  which  authorised  them  to 
use  upon  the  tramways  so  laid  down  carriages 
with  nanged  wheels,  or  wheels  suiteble  only  to 
run  on  the  rails  prescribed  by  their  Act,  and 
provided  that,  subject  to  the  provisions  of  their 
special  Act  and  of  that  Act,  the  promoters  and 
their  lessees  should  have  the  exclusive  use  of  their 
tramways  for  carriages  with  flanged  wheels  or 
other  wheels  suitable  only  to  run  on  tite 
prescribed  rail.  It  will  be  seen  that  the  power 
thus  conferred  is  limited  to  the  promoters  and 
their  lessees,  the  promoters  being  the  persons  or 
company  authorised  to  construct  the  tramwayg. 
The  right  conferred  is  a  personal  one,  and  cannot 
be  claimed  by  any  persons  who  do  not  come 
within  the  designation  of  promoters  or  lessees  of 
promotere.  It  is  not  conferred  upon  the 
promoters'  assignees.  A  conveyance,  tnerefore, 
by  the  promoters  of  their  tramways,  or  even  of 
their  undertaking,  would  not  cany  with  it  the 
right  to  the  statutory  monopoly  conferred  upon 
the  promoters  by  the  section  to  which  I  have 
referred.  I  proceed  now  to  consider  the  words  of 
the  provision  upon  which  the  question  at  issae 
turns.  It  is  to  be  observed  that,  although  the 
undertaking  is  described  as  the  subject  of  the 
sale,  it  is  to  be  sold,  not  upon  terms  of  paying  its 
then  value,  but  upon  terms  of  paying  "  the  then 
value  of  the  tramway,  and  all  lands,  buildings, 
works,  material,  and  plant  of  the  promotcis 
suitable  to  and  used  by  them  for  the  purposes  of 
their  undertakiuK."  It  appears  clear  that  the 
word  "  tramway  cannot  be  read  as  synonymous 
with  "  undertaking."  The  words  which  follow 
"  tramway- "  are,  to  my  mind,  conclusive  upon  this 
point.  What,  then,  does  "  tramway  "  mean  as 
used  in  the  section  P  I  have  examined  eveiy 
instance  of  its  use  in  the  statute,  and  it  appears 
to  me  in  every  other  case,  at  all  events,  to  lie  used 
to  describe  the  structure  laid  down  on  the  high- 
way, and  nothing  more,  and  I  cannot  see  my  way 
to  give  any  other  meaning  to  it  in  the  section 
uncbr  consideration.  The  word  "  tramway  "  may, 
no  doubt,  without  impropriety,  be  held  to  in- 
clude all  proprietary  rights  attached  to  it;  but 
I  do  not  think  that  it  can  with  propriety  be  held 
to  comprise  all  the  powers  in  relation  to  the  tiam. 
way  which  are  conferred  by  the  statute  upon  the 
promote^.  I  have  already  pointed  out  that  tiie 
power  exclusively  to  use  the  tramway  was  granted 
to  the  promotore  as  such,  and  is  not  capable  of 
transfer  by  them.  This  is  distinctly  recognised 
by  the  enactment  which  immediately  follows  that 
under  consideration.  It  is  provided  that,  when  a 
sale  has  been  made,  all  the  rights,  powers,  and 
authorities  of  the  promoters  in  respect  to  the 
undertaking  sold  shall  be  transferred  to,  vested 
in,  and  may  be  exereised  by  the  authority  to 
whom  the  same  has  been  sold  in  like  manner  as  if 
the  tramway  was  constructed  by  such  authority 
under  the  powers  conferred  Upon  them  by  a  pro- 
visional order  under  the  Act,  and  in  reference  tothe 
same  they  shall  be  deemed  to  be  the  promoten. 
It  is  by  virtue  of  this  enactment,  and  of  this 
alone,  that  the  local  authority  becomes  entitled  to 
the  exclusive  use  of  the  tramway,  which  tm 
previously  vested  in  the  promoters.  It  is  the 
statute,  and  not  the  company  which  originaUy 
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oonstracted  the  tramwaya,  which  confers  upon  the 
local  anthoritj  this  right.  It  is  also  worthy  of 
note  that  some,  if  not  all  of  the  rights,  powers,  and 
anthorities  of  the  promoters  axe  treated  as  not 
included  even  in  the  term  "undertaking,"  inas- 
much as  they  are  spoken  of  as  the  rights, 
powers,  and  authorities  of  the  promoters  "in 
respect  to  the  undertaking  sold."  I  have  so  far 
de^t  with  the  language  of  the  section,  without 
taking  into  consideration  the  words  within  the 
parenthesis,  upon  which  so  much  of  the  argument 
tamed;  what  was  to  be  paid  by  the  purchasers 
was  the  then  value  of  the  tramway,  "  exclusive  of 
any  allowance  for  past  or  future  profits  of  the 
ondertaking,  or  any  compensation  for  compulsory 
aale  or  other  consideration  whatsoever,"  It  was 
contended  for  the  appellants  that  the  presence  of 
the  parenthesis  indicated  that  in  the  opinion  of 
the  Legislature  the  term  "  value  of  the  tramway  " 
wonld,  but  for  the  words  in  the  parenthesis,  have 
jostified  an  allowance  for  past  or  future  profits  of 
the  undertaking,  and  must  therefore  include 
aomething  more  than  the  value  of  the  structui'e. 
I  cannot  assent  to  this  argument.  The  words  of 
the  parenthesis  may  well  have  been  enacted  by 
way  of  precaution  to  make  sure  that  countenance 
was  not  given  to  any  contention  which  would 
have  involved  fixing  a  sum  in  excess  of  the  value 
of  the  structure.  There  is,  I  think,  a  fallacy 
involved  in  considering  the  meaning  of  the  words 
which  follow  the  parenthesis  by  themselves,  and 
tiien  inquiring  how  far  the  meaning  attributed  to 
them  is  to  be  modified  by  reason  of  the  words 
which  precede.  Each  part  of  the  provision  throws 
light  on  the  other.  It  is  by  reading  it  as  a  whole 
that  the  intention  of  the  Legislature  is  to  be 
aacertained.  The  words  found  within  the  paren- 
thesis, to  my  mind,  support  the  view  that  "  tram- 
way" is  to  be  construed  in  the  manner  which  I 
have  indicated,  and  not  in  that  contended  for  by 
the  appellants.  It  is  said  that  the  words 
"exclusive  of  any  allowance  for  past  or  future 
ipiofits  of  the  undertaking  "  were  introduced  for 
the  purpose  of  preventing  the  arbitrator  making 
any  admtion  to  the  value  otherwise  arrived  at  in 
lespect  of  such  profit.  I  find  it  difficult  to  under- 
stand how  it  could  ever  be  supposed  that  an 
arbitrator  wonld  make  any  addition  to  the  value 
of  the  tramway  in  respect  of  the  past  profits  of 
the  undertaking, 'or  how  it  could  ever  have  been 
thoaght  necessary  to  prohibit  his  doing  so.  It  is, 
however,  quite  intelligible  that  it  might  be 
thoDght  necessary  to  guard  against  his  allowing 
for,  or,  in  other  words,  taking  into  account,  past 
profits  in  arriving  at  the  value  of  the  tramway. 
But  if  the  word  "  allowance  "  is  used  in  this  sense 
in  relation  to  past  profits,  its  meaning  must  be 
the  same  in  relation  to  future  profits.  I  therefore 
construe  the  words  as  enacting  that  neither  the 
profits  made  in  the  past  nor  to  be  anticipated  in 
the  future  were  to  be  taken  into  account  in  assess- 
ing the  value.  It  was  argued  that,  if  the  value  of 
the  tramway  were  arrived  at  by  taking  so  many 

Ci'  purchase  of  the  rental  which  could  have 
Obtained  for  it  if  let,  no  profits  would  be 
allowed  for  in  the  value  so  ascertained.  I  am 
onsble  to  adopt  this  view.  How  would  it  be 
poBwbte  to  determine  the  rental  which  could  be 
obtained  except  by  reference  to  the  profits  which 
had  been  or  which  might  be  made  P  The  rent 
which  a  tenant  would  be  prepared  to  give  would 
obvionaly  depend  upon  the  profits  to  be  antici- 


Eated.  It  was  further  argued  that  the  Legislature 
ad  only  excluded  an  allowance  for  past  or  fatnre 
and  not  for  present  profits.  Why,  it  was  asked, 
if  all  profits  were  to  be  excluded,  were  the  words 
"  past  or  future  "  inserted  ?  To  my  mind  the 
words  cover  all  profits  whether  made  or  to  be 
made.  And  the  reason  for  their  insertion  appears 
to  me  plain.  If  the  word  "  profits  "  alone  had 
been  used  it  wotdd  have  been  opeo  to  contention 
that  only  profits  actually  made  were  referred  to, 
and  that  the  provision  did  not  exclude  an  allow- 
ance for  profits  to  be  anticipated  in  the  future. 
Reading  the  enactment  as  a  whole,  I  can  find  no 
indication,  but  quite  the  contrary,  that  the 
arbitrator,  in  determining  the  then  value  of  the 
tramway,  was  to  take  into  account  those  rights 
and  powers  which  had  been  possessed  by  the 
promoters  as  such  by  virtue  oi  the  statute,  and 
would  be  thereafter  by  the  same  statute  con- 
feired  upon  the  local  authority.  Beliance  was 
placed  by  the  appellanU  upon  the  provisions  of 
secte.  41  and  42  of  the  Tramways  Act  1870, 
enabling  the  Board  of  Trade,  if  the  promoters 
discontinued  the  working  of  their  tramway,  or  were 
insolvent,  to  declare  that  their  powers  in  respect  of 
the  tramway  should  be  at  an  end.  In  the  first  of 
these  cases,  the  Board  of  Trade  were  empowered  to 
declare  the  powers  of  the  promoters  at  an  end 
from  the  date  of  the  order,  in  the  latter,  at  the 
expiration  of  six  months  from  the  making  of  the 
order,  but  in  both  cases  it  is  provided  that  the 
powers  of  the  promoters  shall  thereupon  cease 
and  determine,  "  unless  the  same  are  purchased 
by  the  local  authority  in  manner  by  this  Act 
provided."  Inasmuch  as  sect.  43  applies  to  a 
purchase  by  the  local  authority  witnin  three 
months  after  any  order  made  by  the  Board  of 
Trade  under  either  of  the  two  preceding  sections, 
it  was  contended  that  this  showed  that  the 
purchase  of  the  undertaking  was  regarded  by  the 
Legislature  as  a  purchase  of  the  powers  of  the 
promoters.  I  do  not  think  it  possible  to  give  the 
effect  contended  for  to  this  argument,  and  to  con- 
strue the  word  "  tramway  "  in  that  part  of  sect. 
43  which  regulates  the  terms  of  payment  in  a 
different  maimer' to  that  which  a  consideration  of 
the  section  itself  suggeste  on  account  of  the 
language  employed  in  the  two  preceding  sections. 
That  language  is  certainly  not  veiy  felicitous. 
Whether  the  undertaking  is  purchased  or  not,  the 
powers  of  the  promoters  equally  cease  and  deter- 
mine ;  the  purchase  does  not  keep  their  statutory 
powers  alive.  The  powers  are  possessed  thereafter 
by  the  local  authority  by  virtue  of  the  statute,  in 
precisely  the  same  manner  as  they  were  acquired 
by  the  promoters.  For  these  reasons  I  think  the 
interlocutors  appealed  from  should  be  affirmed, 
and  the  appeal  dismissed  'with  coste. 

Lord  Watson  and  Lord  Shand  concurred  in 
the  judgment  of  the  Lord  Chancellor. 

Lord  AsHBOUENE. — My  Lords:  The  facts  of 
the  case  have  been  so  fully  stated  by  the  Lord 
Chancellor  that  I  need  only  refer  to  them  at  such 
length  as  may  make  my  meaning  plain.  The 
direct  question  raised  before  your  Lordships  is 
whether  the  arbitrator  was  right  in  valuing  the 
tramway  at  what  it  would  cost  to  make,  or 
whether  he  ought  to  have  ascertained  what  it 
could  have  been  let  for  to  a  tenant  who  could  use 
it,  and  then  have  capitalised  ite  annual  value.  The 
cases  of  the  Edtnburgk  Street  Tramviayt  CompanT/ 
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and  of  the  London  Street  Tramways  Company 
hare  been  argaed  to;!;ether,  as  they  depend  upon 
precieelj  the  same  point.  The  question  in  the 
Edinbnrgh  case  depends  tipon  the  constmction  of 
sect.  43  of  the  Q«neTal  Tramways  Act  1870,  and 
the  London  case  depends  upon  sect.  44  of  the 
London  Street  Tramways  Act,  but  the  two  sec- 
tions are  in  identical  terms,  as  is  the  case  with 
many  other  sections  of  the  Act.  For  oonvenienoe 
I  shall  refer  only  to  the  sections  of  Uie  Greneral 
Tramways  Act  1870,  and  shall  not  deem  it  neces- 
sary to  note  specially  the  corresponding  sections 
of  the  London  Street  Tramways  Act  of  1870, 
which  are  mentioned  in  detail  in  the  judgments  in 
the  London  case.  The  decision  is  of  deep  moment 
to  all  the  tramway  companies  in  Great  Britain 
and  involves  interests  of  considerable  magnitude. 
The  section  is  not  clear.  In  any  view  of  the  case 
it  is  a  cumbrous  and  unfortunate  piece  of  draft- 
ing, not  plain  or  direct,  and  each  side  is  confronted 
with  difSculties  in  its  interpretation.  It  is  not 
surprising  to  find  that  amongst  the  judges  before 
whom  the  case  has  come  there  have  been  wide 
differences  of  opinion,  and  therefore  I  have  applied 
myself  to  the  consideration  of  the  case,  with  many 
doubts  and  misgivings  as  to  the  soundness  of  my 
own  judgment  on  important  points,  where,  though 
I  might  be  supported  by  the  opinions  of  judges  of 
eminence,  I  know  my  conclusions  have  been 
opposed  to  authorities  for  whom  I  entertain  the 
very  highest  respect.  The  clause  requires  the 
closest  and  most  critical  examination  and  analysis 
in  order  to  see  what  is  the  method  of  the  transfer, 
what  is  sold,  and  what  is  to  be  paid.  What  is  the 
method  P  As  Mathew,  J.  in  the  London  case,  has 
forcibly  said.  "  Nothing  would  have  been  easier 
than  to  have  said  that  at  the  end  of  the  twenty- 
one  years  there  shall  be  a  transfer  of  your  under- 
taking, and  you  shall  be  paid  for  the  cost  of 
materials  in  situ  capable  of  being  worked,  less 
depreciation."  But  the  Legislature  in  its  wisdom 
has  used  a  long,  complicated,  and  involved 
sentence,  from  which  we  have  to  spell  out  and 
infer  such  meaning  as  we  can.  The  transaction 
is  to  take  place  by  a  sale.  A  sale  involves  a 
selling  and  a  buying,  a  bargaining,  and  here 
an  arbitration.  If  what  was  meant  was  a 
statutable  transfer  at  a  statutable  price,  it 
was  certainly  not  felicitous  drafting  to  enact 
that  the  transaction  should  be  carried  out  by 
the  machinery  set  out  at  such  length  in  the 
section.  But  a  far  more  important  consideration 
in  the  matter  is  what  is  sold  and  transferred 
under  the  section.  The  undertaking,  of  course, 
is  sold,  but  the  great  difficulty  is  to  give  the  due 
and  proper  meaning  to  the  word  "  tramway."  Is 
it  only  the  tramway  in  situ,  or  the  tramway  with 
the  power  to  use  it  ?  This  is  really  a '  governing 
point  in  the  case.  Does  the  sale  of  the  tramway 
inclnde,  or  involve,  or  caiTy  with  it  the  right  to 
use  it  P  The  words  of  the  section  are  :  "When 
any  snch  sale  has  been  made,  all  the  rights, 
powers,  and  authorities  of  the  company  in  respect 
of  the  undertaking  sold  .  .  .  shall  vest  in 
the  purchaser.  The  words  here,  again,  are  not 
the  best  or  the  clearest.  They  must  be  read  not 
only  with  the  rest  of  the  section,  but  also  in 
connection  with  other  sections,  in  order  to  see 
whether  the  right  to  the  tramway  is  treated  in  the 
Act  as  cairying  with  it  the  right  to  use  the  tram- 
way. Sect.  41  deals  with  the  discontinuance  of 
tramways,  and  enacts  that  in  certain  cases  the 


Board  of  Trade  may,  by  order,  declare  that  from 
the  date  of  the  order,  the  powers  of  the  pro- 
moters shall  be  at  an  end,  "  and  the  said  powen 
of  tJie  promoters,  shall  cease  and  detenmne. 
unless  the  same  are  purchased  by  the  local 
authority  in  manner  by  this  Act  provided,"  ie., 
by  sect.  43.  Thus  sect.  41  expressly  states  that 
the  powers,  including  the  right  to  nse,  are  pp- 
chawd  under  sect.  43.  Sect.  42  is  to  the  lik» 
effect.  It  deals  with  the  insolvency  of  promotets, 
and  provides  for  the  ceasing  of  their  powen 
"  unless  the  same  are  purchased  by  the  local 
authority  in  manner  by  this  Act  provided,  t^ 
again  by  sect.  43.  In  this  coimection  it  is  im- 
portant to  note  sect.  44,  which  enacts :  "  Where 
any  tramway  in  any  district  has  been  opened  for 
tiuffic  for  a  period  of  six  months  the  promotets 
may,  with  the  consent  of  the  Board  of  Trade, 
sell  their  undertaking  to  any  person,  corporation, 
or  company,  or  to  the  local  authority  of  such 
district ;  and  when  any  such  sale  has  been  made, 
all  the  rights,  powers,  authorities,  obligations,  and 
liabilities  of  such  promoters  in  respect  to  tbe 
undertaking  sold  shall  be  transferred  to,  vested 
in,  and  may  be  exercised  by,  and  shall  attach  to 
the  person,  corporation,  company,  or  local  autho- 
rity to  whom  the  same  has  been  sold,  in  like 
maimer  as  if  such  tramway  was  constructed 
by  such  pei-son,  corporation,  company,  or  local 
authority  imder  the  powers  conferred  npon  them 
by  special  Act,  and  m  reference  to  the  same  they 
shall  be  deemed  to  be  the  promoters."  In  my 
opinion  a  sale  under  sect.  44  would  cajrry  with  it 
the  right  to  use  the  tramway.  Similar  words  are 
used  in  sect.  43.  The  machinery  of  sale  is  resorted 
to,  "  the  rights,  powers,  and  authorities  "  are  also 
transferred,  and  I  cannot  resist  the  conclusion 
that  under  both  sections  the  buyer  was  intended 
to  .purchase  and  acquire  with  the  tramway  the 
right  to  use  it.  It  was  argued  before  your  Lord- 
snips  that  the  powers  were  to  be  regarded  as  the 
creatures  of  the  statute,  given  independently  by 
its  provisions  to  "  the  promoters,"  and  that  tl» 
sale  had  nothing  to  say  to  them,  and  did  not 
carry,  afFect,  or  transfer  them.  I  do  not  iind  any 
such  idea  in  the  judgments  of  the  Court  a 
Appeal  in  the  London  case.  Lindley,  L.J.  says: 
"  The  vendors  have  only  a  right  of  user,  that  is  by 
sect.  20 ;  they  have  no  land  to  sell,  they  have  only 
an  easement  so  far  as  the  land  is  concerned,  but 
they  have  an  exclusive  right  to  use  the  tramway 
by  sect.  29,  and  to  grant  licences  to  other  persons 
to  use  it  by  sect.  37.  These  rights  will  be  enjoyed 
by  the  purchaserB.  and  these  rights  must  be  borne 
in  mind  in  ascertaining  the  value  of  the  tramway. 
These  rights  exclude  any  valuation  of  the  tram- 
way as  so  much  old  iron  to  be  broken  up  and 
removed.  The  tramway  must  be  valued  as  aa 
existing  tramway,  used  as  such  by  the  vendors 
before  the  sale,  and  to  be  used  as  such  by  the 

Purchasers  after  the  sale."  The  words  of  Smith, 
I. J.  on  this  point  are  very  strong  and  clear:  "I 
caimot  doubt  that  what  is  to  be  sold  and  boo^ 
is  not  merely  the  tramway  tn  situ  as  a  structure, 
but  the  undertaking  of  the  company  as  a  going 
toU-eamlng  concern — ^that  is  to  say,  the  tramwav 
as  then  in  use,  with  the  rights,  powers,  and 
authoiities  of  the  company  to  maintain  it  in 
the  public  streets,  run  cars  thereon  with  flange 
wheels  to  the  exclusion  of  all  others,  to  take  the 
prescribed  tolls  for  so  doing,  and  to  exercise  the 
other  powers  contained  in  tW  Act.     Of  this  I 
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haTe  no  doubt.    The  words  of  the  seciaon  are 
dear — 'and  thereupon  the  company  shall  sell,' 
not  their  rails  and  sleepers,  but  '  their  under- 
taking.' and  when  such  sale  has  been  made, '  all 
the  rights,  powers,  and  authorities  of  the  company 
in  respect  to  the  undertaking  are  to  vest  in  the 
county  council.'"     Smith,   L.J.  in  the  clearest 
words  gave  his  opinion  that  the  company  had  to 
sell "  the  powers  granted  to  the  company  of  run- 
ning cars  with  flange  wheels  thereon  to  the  exclu- 
siou  of  all  others,  and  of  taking  the  prescribed 
tolls  and  the  other  powers  in  the  Act  mentioned," 
and  he  adds  emphatically,  "  that  this  is  what  is 
to  be  sold  by  the  company  to  the  London  County 
Oonncil  I  do  not  doubt."    I  concur  in  this  yiew  of 
Smitii,  LX,  which  I  regard  as  of  the  highest 
importance  as  stating  and  explaining  the  great 
Tame  of  the  subject-matter  to  be  sold-    It  may  be 
that  the  language  of  the  section  is  inyolved  and 
roundabout,  that  the  conveyancing  is  defective, 
but  to  my  mind  it  is  much  more  in  accordance 
with  the  language  of  all  the  sections  of  the  Act 
to  bold  the  conclusion  I  have  indicated  than  to 
spell  out  a  narrower  one  in  contradiction  to  what 
I  believe  to  be  the  meaning  of  sect.  43  itself,  as 
well  as  to  the  clear  words  of  sects.  41  and  42,  and 
the  construction  required  to  give  effect  to  sect.  44. 
If,  then,    the    undertaking    sold    comprised    or 
included  a  tramway  capable  of  being  used  and 
with  a  light  to  use  it,  the  next  great  question  is. 
What  is  the  price  to  be  paid  for  it  under  the  sec- 
tion ?    The    section   answers    (leaving    out    the 
parenthesis  for  the  present),  "  the  then  value  of 
the   tramway,  and  all  lands,  buildings,  works, 
materialB,  and  plant."    The  actual  tramway,  in  a 
Tery  literal  sense,  consists  of  little  else  except  its 
iron  rails.    "  The  then  value  of  the  tramway" 
from  the  old-iron  point  of    view    would    be    a 
ludicrous    mockery,  and  accordingly  everyone — 
judges  and  arbitrators  alike — repudiate  any  such 
construction  and  admit  that  a  wider  interpreta- 
tion must  be  sought.     Smith,  L.J.  says,  "  There 
can  be  no  doubt  that  in  any  ordinary  case,  where 
«a  nndertaking,  such  as  the  present,  is  to  be  sold 
and  paid  for,  its  present,  that  is,  its  then  value  is 
is  practice  arrived  at  by  capitalising  its  rental 
value.']    Mathew,  J.  more  in  detail  says :  "  Value  is 
to  be  ascertained  as  it  would  have  to  be  ascer- 
tained, where,  for  instance,  the  property  was  rated, 
and, therefore,  yon  must  use  it  in  its  proper  sense. 
This  tramway  is  a  hereditament,  capable  of  earn- 
ing prc^ts,  and  assessable  under  the  Poor  Law 
Act    In  arriving  at  its  value  it  is  clear  from  the 
Pindico  case  (29   L.  T.    E,ep.    605;    L.  Kep.    9 
Q.  B.  9),  that  the  meaning  of  the  word  value  is 
recognised  in  many  cases  in  pari  materia,  statutes 
for  instance,  relating  to  metropolitan  valuation  in 
the  Act  of  1869,  and  also  in  the  Union  Assess- 
nwnt  Act.    To  get  at  the  value  you  take  the 
profits,  deduct  the  tenants'  charges  and  profits, 
<nd  what  Ls  left  is  the  rent  which  would  be  paid 
by  a  tenant  for  the  opportunity  of  earning  his 
IwAt,  which  would  be  earned  by  the  occupier, 
who  is  the  tenant.    That  is  the  rent,  and  by 
capitalising  that  rental  you  get  at  the  value  of  the 
^im^tament."    I  therefore    take  it  that  apart 
J^oni  the  parenthesis  "  the  then  value  "  would  be 
0^  to  have  its  ordinary  meaning,  as  stated  by 
™iu*ki  LJ.     The    onus    of    proving    that   the 
ordinary  mftaniTig  should  not  be  given  to  the 
words  •■  the  then  value"  is  cast  upon  those  who 
^^  it,  and  the  respondents  insist  that  tor  this 
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purpose  they  are  entitled  to  riely  upon  the 
parenthesis,  which  says, "  exclusive  of  any  allow- 
ance for  past  or  future  profits  of  the  imdertaking, 
or  any  compensation  for  compulsory  sale  or  other 
considerations  whatsoever."  Prinui  facie,  these 
words  imply  that,  but  for  their  use,  the  thin^ 
excluded  would  have  been  included.  An  excep- 
tion, a  parenthesis,  an  exclusion,  imder  ordinary 
circumstances,  would  be  held  to  qualify  and  lessen 
the  generality  of  preceding  words.  Here,  accord- 
ing to  the  contention,  they  are  used  not  to  abate 
but  to  destroy  and  contradict  the  ordinary 
meaning  of  the  words  "  the  then  value."  If  the 
argument  is  con«ct  that  the  value  of  the  tramway 
is  only  the  value  of  the  materials  in  situ,  profits 
would  not  need  to  be  excluded,  because  not  com- 
prised in  the  orig^inal  subject-matter.  It  is 
admitted  that  "  the  then  value "  is  not  to  be 
found  in  the  value  of  old  iron ;  it  is  admitted  that 
something  veiy  much  moi«  is  to  be  assessed. 
Where  is  the  Ime  to  be  drawn  ?  Smith,  L.J.  well 
puts  the  question,  "  Are  the  words  of  exclusion  in 
this  section  so  strong,  when  applied  to  the  things 
to  be  paid  for — namely,  a  tramway  in  situ — as  to 
exclude  the  ordinary  way  of  ascertaining  present 
value  ?  "  It  must  be  borne  in  mind  that  the  County 
Council  can  only  acquire  ownership  rights  under 
the  sale.  They  can  let,  but  cannot  themselves 
use,  occupy,  or  work  the  tramway.  They  are 
debarred  trom  making  occupiers'  profits,  and 
therefore  it  is  most  reasonable  to  provide  that  no 
allowance  should  be  made  for  them  in  the  sale. 
It  is  most  fair  that  in  a  sale  to  a  public  authority 
"  the  then  value  "  should  not  be  mn  up  by  the 
history  of  "past "  or  the  anticipation  of  " future " 
profits.  Tnese  words  "past  or  future"  are 
suggested  by  the  word  "  then."  The  provision  is 
that  no  "  allowance  "  is  to  be  made,  and  that  is 
very  far  from  an  enactment  that  "  the  then 
value  "  may  not  be  ascertained  according  to  the 
ordinary  rule  and  practice  in  like  cases.  The 
argument  of  the  respondents  concentrates  atten- 
tion exclusively  upon  the  parenthesis,  and  ignores 
and  belittles  everything  in  the  section  which 
would  explain  its  terms.  The  Lord  Justice 
General  in  his  judgment  well  8a3^  :  "  The  conten- 
tion of  the  corporation  seems  to  me  exposed  to 
the  grave  objection  that  it  allows  words  having  a 
suboi'dinate  and  qualifying  position  to  kill  the 
plain  import  of  the  main  proposition  to  which 
they  relate,  and  does  so  by  ascribing  to  those 
words  more  meaning  than  ^Tiwid/aeie  they  bear. 
I  cannot  conceive  why  the  Legislature  should 
describe  the  transaction  as  a  sale,  and  say  the 
terms  are  to  be  the  payment  of  the  existing  value 
of  the  tramway,  and  then  incidentally  and  by  way 
of  exclusion  put  in  words  which  make  the  terms 
inconsistent  with  sale  and  purchase,  and  incon- 
sistent also  with  payment  oi  existing  value."  It 
must  be  remembered  that  "  the  then  value "  of 
lands  and  buildings  has  also  to  be  measured  under 
the  same  section,  and  it  would  be  almost  impos- 
sible to  ascertain  the  value  of  land  and  buildings 
without  considering  what  rent  a  tenant  would 
pay  for  them.  The  land  and  buildings  may  have 
cost  large  sums,  and  no  one  could  suggest  the 
reasonableness  of  giving  less  than  their  lair  value 
under  this  provision.  No  "  allowance  "  is  here  to 
be  made  for  "  past  or  f  utm-e  profits,"  but "  the  then 
value  "  is  to  be  arrived  at  by  the  ordinary  methods. 
It  is  also  not  to  be  forgotten  that  under  this 
section  a  tramway  company  might  be  compelled  to 
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sell  the  most-  payinf;  and  snccessfol  part  of  its 
undertaking,  retaining  only  thepart  which  barely, 
if  at  all,  paid  its  expenses.  Under  this  section, 
admittedly,  they  could  get  no  compensation  for 
compulsory  sale,  or  for  severance.  The  company 
concede  that  they,  under  its  terms,  are  debarred 
from  "  any  allowance  "  for  their  profits  in  "  the 
past  "  or  their  hop*  of  greater  profit  in  "  the 
loture  " ;  but  could  it  have  been  intended  that  in 
providing  that  they  were  to  get "  the  then  value  " 
-they  were  to  get  less  than  would  come  to  them 
under  the  ordinary  rule,  and  be  subjected  to  an  arbi- 
trary standard  discovered  by  the  arbitrator  P  The 
KirleUatham  case  (69  L.  T.  Rep.  «61 ;  (1893)  A.  C. 
444)  is  important  as  showing  (to  quote  Collins,  J.) 
"the  words  which  the  Legislature  uses  when  it 
does  intend  that  the  thing  sold  and  the  thing  paid 
for  shall  be  the  materials,  and  not  the  right  to  use 
the  materials."  The  section  in  the  present  case 
is  framed  in  an  entirely  different  manner,  because, 
in  my  opinion,  the  liiegislature  contemplated  a 
different  operation  with  different  results.  No 
question  of  hardship  can  be  considered.  The  con- 
struction of  this  section  is  all  that  is  before  your 
Lordships.  I  venture  to  think  that  the  construc- 
tion suggested  by  the  County  Council  is  unreason- 
able, and  that  it  would  be  natural  to  expect  that 
if  the  Legislature  contemplated  such  a  meaning 
they  would  have  said  so  in  plain  language.  The 
weighty  wovds  of  Mathew,  J.  are  worthy  of  atten- 
tion :  "  This  Act  of  Parliament  was  intended  to 
inform  the  public  who  were  disposed  to  become 
shareholders  in  any  undertaking  of  this  sort,  and 
one  would  expect  plain  language  addressed  to 
•nch  persons  and  their  advisers  as  to  what  Parlia- 
ment meant.  If  Parliament  meant  to  imform 
the  public '  Yon  shall  not  have,  at  the  end  of 
twenty-one  Tears,  compensation  for  the  value  of 
the  undertaking,  but  the  undertaking  shall  be 
sold  and  the  materials  in  situ,  less  depreciation,' 
I  cannot  help  thinking  that  veiy  few  tramways 
would  have  been  constructed  under  these  circum- 
stances, because  a  shareholder  proposing  to  take 
shares  must  satisfy  himself  that  the  profits  of 
the  undertaking  would  not  only  pay  him  interest 
upon  his  investment,  but  would  restore  to  him 
wnolly  or  partially,  at  the  end  of  twenty-one 
years,  his  capital."  I  have  already  intimated  the 
doubte  which  1  must  entertain  of  the  soundness 
of  my  views  when  I  i-ecognise  the  high  authority 
of  those  who  have  reached  a  different  conclusion ; 
but,  with  all  deference  and  submission,  in  my 
opinion  the  judgment  appealed  from  should  be 
reversed. 

.         Interloeutiyrs    appealed  from     affirmed,    and 
appeal  diemiesed  icith  costs. 

Solicitors  for  the  appellants,  R<:es  and  Frere,  for 
Prummond  and  Reid,  Edinburgh. 

Solicitor  for  the  respondente,  A.  Beveridge,  for 
W.  White  Millar,  Edinburgh. 

London  Stbeet  Teamwats   Company  v. 
London  County  Council. 

The  Lord  Chancellor  (Herschell').  —  My 
Lords :  I  have  carefully  considered  the  distinc- 
tions pointed  out  between  this  case  and  that  in 
which  judgment  has  just  been  delivered,  but  I  think 
with  those  of  your  liordships  who  heard  the  case 
that  there  is  no  such  difference  as  to  lead  to  a 
different  conclusion. 

Lord  Watson  and  Lord  Shand  concurred. 


Lord  Ashbourne. — My  Lords :  I  differ  from 
the  rest  of  yom*  Lordships  in  this,  as  in  the  pre- 
ceding case. 

Judgment  appealed  from  affirmed,  and  apptal 
dismissed  with  costs. 
Solicitors  for  the  appellants,  Ashurst,  Morri*, 
Crisp,  and  Co. 
Smicitor  for  respondente,  W.  A.  Blaxland. 


(Supreme  Caart  o(  |ttbuaturc. 


COURT   OF  APPEAL. 

Friday,  March  16. 

(Before  Lord  Esher,  M.B.,  Lopes  and 

Dayby,  L.JJ.) 

Eckersley    and    others    v.    The    Mebset 

Docks  and  Harbour  Board,  (a) 

APPEAL   FROH  THE   QUEEN'S  BENCH   DITI8I0S. 

Arbitration — Arbitrator — Agreement  to  refer  to  t 
named   person — Probability    of    bias — Staying 
proceedings  in  an  action — Arbitration  Act  1S89 
(52  &  53  Vict.  c.  49),  s.  4. 
The  rule  that  a  judge,  magistrate,  or  other  perum 
holding  a  judicial  offi^se,  m,ust  not  be  judge  in  kit 
own  canse,and  must  not  act  if  there  u  any  reoKm 
to  suspect  him  of  bias,  does  not  apply  in  tht  eau 
of  a  person  who  has  been  chosen  by  the  parties  oi 
arbitrator. 
When  the  parties  to  a  contract  have  agreed  ikai  ofl 
dieputtet  which   may   arise  under  the  contract 
shall  be  referred  to  the  servant  of  one  party,  the 
court  tDill  fiot  refuse  to  stay  an  action  in  retpeet 
of  such  disputes  upon  the  ground  that  such  ser- 
vant may  be  suspected  of  bias  in  favour  of  hi* 
employer,  or  may  have  to  decide  questions  at  to 
his  own  competency,  skill,  or  care. 
This  was  an  appeal  by  the  plaintiffs  from  aa 
order  of  the  Queen's  Bench  Division   (Mathe* 
and  Cave,  JJ.)  affirming  an  order  of  the  judge  at 
chambers  staying  proceedings  in  the  action. 

The  plaintiffs  had  contracted  with  tli« 
defendante  to  do  certain  excavation  work  for 
the  purpose  of  making  a  new  dock  at  Livo^ 
pool.    The  contract  was  in  writing. 

During  the  progress  of  the  works  to  be  Asmt  bj 
the  plaintiffs,  the  defendante  were  making  certaia 
excavations  in  a  dock,  called  the  Canada  Doct 
which  adjoined  the  piece  of  land  upon  which  ^ 
plaintiffs  were  working.  The  work  m  the  Canada 
Dock  was  being  done  under  the  superintendenM 
of  the  son  of  the  engineer  of  the  defendants,  who 
was  acting  as  assistant  engineer  to  his  father. 

The  plaintiffs  alleged  that,  owing  to  the  negli- 
gence or  incompetency  of  the  son  of  the  enpneer. 
water  escaped  from  tne  Canada  Dock  and  floodei 
the  works  which  were  being  executed  by  the 
plaintiffs,  and  hindered  and  impeded  their  worb 
and  damaged  their  plant. 

The  plaintiffs  brought  this  action  against  the 
defendajite  substantially  to  recover  damages  for 
the  above  matters. 

The  contract  provided,  by  clause  45,  tiat  it 
in  the  opinion  of  the  engineer  (of  the  defendaatal 
the  contractors  should  fail  to  duly  carry  ont  aM 
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perform  their  contract,  or  to  exercise  due  diligence, 
and  make  dne  progress  with  the  works,  the  de- 
fendants were  to  have  the  power  to  take  the 
works  out  of  their  hands  and  pnt  an  end  to  the 
contract. 

Clause  47  provided  that,  if  the  contractors 
should  not  proceed  with  the  work,  or  any  portion 
of  it,  to  the  engineer's  satisfaction,  either  as 
r^arded  materials,  plant,  or  workmen,  or  the 
manner  in  which  the  work  was  being  done,  or  the 
despatch  which  was  being  made,  or  if  for  any  other 
reason  the  engineer  should  be  of  opinion  that  it 
was  expedient  that  any  parts  or  part  of  the  work 
should  be  done  by  the  defendants  and  not  by  the 
contractors,  then  the  defendants  might,  on  giving 
notice  signed  by  the  engineer  or  their  solicitor, 
proceed  themselves  to  execute  the  work  unper- 
formed by  the  contractors,  and  recover  the 
expenses  which  they  might  incur  in  or  about  the 
exercise  of  the  powers  given  to  them  by  this 
clause  from  the  contractors,  the  amount  of  such 
expenses  to  be  ascertained  and  fixed  by  the 
engineer. 

Clause  53  provided  that : 

All  disputes  and  differences  of  eveiy  kind  which 
migiit  arise  between  the  oontractors  and  the  board 
daring  the  progress,  or  after  the  completion,  of  the 
works  oontraoted  for,  in  relation  to  or  arising  out  of  any 
of  the  plans  or  drawings,  or  any  of  the  proviiiona  of  the 
specification  or  the  oontraot,  or  in  relation  to  any  of  the 
works,  or  the  payment  to  be  made  for  the  same,  or  as 
to  the  acoonnts  between  the  board  and  the  contractors, 
ihall  be  and  the  same  are  hereby  referred  to  the 
engineer  of  the  board  as  sole  arbitrator,  with  power  to 
mike  awards  from  time  to  time  as  he  may  think  proper, 
and  with  power  to  make  snch  orders  in  any  snch  award 
u  to  the  costs  and  charges  of  and  attending  any  snch 
Fefsrence,  and  of  the  award,  as  the  said  engineer  shall 
in  his  discretion  think  proper,  and  every  award  of  the 
engineer  shall  be  finally  binding  and  conclusive  upon  the 
parties  in  relation  to  the  disputes  and  differences  as  to 
which  anch  award  is  made,  and  shall  not  be  disputed  on 
any  ground  whatever. 

The  defendants  applied,  at  chambers,  for  an 
order  staying  all  proceedings  in  the  action,  upon 
the  ground  that  the  action  was  brought  in  i-espect 
of  disputes  and  differences  which  came  within  the 
arlntmtion  clause. 

The  plaintiffs  contended  that  the  claims  in  the 
action  did  not  come  within  the  arbitration  clause, 
and  that,  in  any  case,  the  action  ought  not  to  be 
stayed  because  the  engineer,  who  would  be  the 
arbitrator,  would  probably  be  biassed  in  favour  of 
the  defendants. 

In  the  affidavits  filed  by  the  plaintiffs  in  opposi- 
tion  to  the  application  to  stay  proceedings,  it  was 
stated  that  the  engineer's  son  hoped  to  succeed 
bis  father  as  engineer  of  the  dock  board,  and  that 
the  question  of  the  son's  appointment  had  already 
been  discussed  by  the  dock  board.  The  plaintiffs 
alleged  that  those  facts  were  not  known  by  them 
wbem  they  entered  into  the  contract. 
_  The  master  made  an  order  staying  all  proceed- 
ings in  the  action,  which  was  o&med  by  the 
judge  at  chambers. 

Tie  Divisional  Court  (Mathew  and  Cave,  JJ.) 
dismissed  the  plaintiffs'  appeal  against  that  order. 

The  plaintiffs  appealed. 

Xmlton,  Q.C.  and  /.  A.  Hamilton  for  the 
appellants. — It  is  not  reasonable  or  right  to  refer 
the  matters  in  dispute  to  the  arbitration  of  the 
eagmeer  of  the  defendants,  under  the  circum- 


stances of  this  case.  There  is  a  reasonable  pro- 
bability of  bias  upon  his  port.  One  of  the  prin- 
cipal questions  will  be  as  to  the  negligence  and 
competency  and  skill  of  his  son  when  acting  aa 
his  assistant  engineer.  The  son  hopes  to  succeed 
his  father  as  engineer  of  the  dock  board,  and,  if 
his  father  decides  that  he  has  not  acted  with  due 
skill  and  care  in  this  matter,  his  chance  of  obtain- 
ing the  appointment  will  be  prejudiced.  Under 
such  circumstances  there  must  be  a  reasonable 
probability  of  bias  in  favour  of  his  son.  The  case 
of  NuttaU  V.  Mayor  of  Manchester  (8  Times 
L.  Bep.  573)  really  applies  to  this  case.  That  case 
was  refeiTed  to  in  Jackson  v.  Barry  Bailtoay 
Company  («8  L.  T.  Eep.  472;  (1893)  1  Ch.  238), 
whore  Smith,  L.J.,  says  that  in  NuttaU  v.  Mayor 
of  Manchester  {ubi  sup.)  the  court  thought  that 
"  the  arbitrator  would  oe  judge  in  his  own  cause, 
and  be  deciding  whether  or  not  he  had  himself 
been  guilty  of  negligence."  This  case  is  even  a 
stronger  one  than  that  in  regard  to  the  probability 
of  bias.  [They  also  argued  that  the  claims  in  the 
action  did  not  come  within  the  arbitration  clause, 
but  it  is  not  necessary  to  report  that  part  of  the 
case.] 

Sir  B.  Webster.  Q.C.,  Bigham,  Q.C.,  Carver, 
and  Llewellyn  Davies  for  the  respondents. — 
Under  this  contract  disputes  might  well  arise  aa 
to  the  skill,  competency,  and  conduct  of  the 
engineer,  but  the  parties  have  agreed  that  the 
engineer  shall  decide  such  disputes,  knowing  that 
they  might  arise.  The  appellants  cannot,  there- 
fore, object  to  these  disputes  being  referred  to  the 
engineer,  upon  the  ground  that  he  may  be  judge 
in  nis  own  cause.  The  facts  alleged  in  this  case 
do  not  show  even  such  a  strong  probability  of 
bias  as  if  the  engineer  had  to  decide  as  to  his  own 
conduct.     [They  were  stopped  by  the  Court.] 

Lord  EsHEB,  M.B. — In  this  case  the  plaintiffs 
are  contractors,  and  they  entered  into  a  contract 
with  the  defendants,  the  Mersev  Dock  and 
Harbour  Board,  to  do  certain  works  within  thd 
ambit  of  the  Liverpool  Docks.  The  works  were 
to  excavate  a  certain  piece  of  ground  withia 
the  ambit  of  the  docks  for  the  purpose  of 
making  a  new  dock,  or  a  new  basin,  to  give  some 
assistance  to  the  Liverpool  Docks.  They  entered 
into  a  contract,  and  in  that  contract  was  a 
stipulation  that,  "  All  disputes  and  differences  of 
every  kind  which  may  arise  between  the  con- 
tractor and  the  board  during  the  progress  or  after 
the  completion  of  the  works  contracted  for  in 
relation  to  or  arising  out  of  any  of  the  plans  or 
drawings,  or  any  of  the  provisions  of  the  specificai- 
tion  or  contract,  or  in  relation  to  any  of  the 
works,  or  the  payment  to  be  made  for  the  same, 
or  as  to  the  accounts  between  the  board  and  the 
contractor,  shall  be  and  the  same  are  hereby 
referred  to  the  engineer  of  the  board,  as  sole 
arbitrator,  with  power  to  make  awards  from  time 
to  time  as  he  may  think  proper,  and  with  power 
to  make  snch  orders  in  any  such  award  as  to  the 
costs  and  charges  of  and  attending  any  such 
reference,  and  of  the  award,  aa  the  said  engineer 
shall  in  his  discretion  think  proper,  and  every 
award  of  the  engineer  shall  be  iinally  binding  and 
conclusive  upon  the  parties  in  relation  to  the 
disputes  and  differences  as  to  which  such  awai'd 
is  made."  It  seems  to  me  that  words  cannot  be 
larger,  and  that  they  are  a  submission  to  arbitra- 
tion in  the  cases  sjioken  of.   Now  tlm  claim  of  the 
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plaintiffB  is  this :  they  allege  that  certain  things 
were  done  by  the  servants  of  tiie  Mersey  Dock 
and  Harbour  Board,  not  on  or  within  the  space 
which  was  the  subject-matter  of   the  contract, 
that  is  to  say,  this  portion  of  the  ground  which 
was  to  be  excavate^  but  outside  of  it,  and  that 
certain  things  were  there    done    which    caused 
water  to  flow  into  the  part  which  the  plaJntifb 
were  excavating.    In  my  opinion  all  those  things 
are  within  the  submission.    But  then  the  appel- 
lants  say  that  the  court  ought  not  to  stay  the 
action,  because  they  ought  to  be  satisfied  that 
there  is  siifficient  reason  why  the  matter  shall  not 
be  referred  to  the  engineer.  What  is  their  ground 
for  saying  that  f    They  say  that  he  might  be 
biassed  in  that  which  he  had  to  do  for  reasons 
which  they  state.     They  argue  that  it  is  sufficient 
for  them  to  say  that  he  might  be  biassed,  although 
the    court    should  be  of  opinion  that  there    is 
no  ground  for  supposing  that  he  would  in  fact 
be  biassed.     If  you  examine  that  proposition,  it 
eomes  to  this,  that  he  might  be  suspected  of  being 
biassed,    although    he  would    not    in    truth   be 
biassed  (  that  is  to  say,  it  is  an  attempt  to  apply 
the  doctrine  which  is  applied  to  judges — I  do  not 
mean  only  to  judges  of  the  Superior  ^urt,but  toall 
judges — that  they  must  be  not  only  not  biassed, 
but,  even  although  it  be  proved  to  demonstration 
that  they  would  not  be  biassed,  yet  if  the  circum- 
stances are  such  that  people  —  not    reasonable 
.  people,  but  many  people — would  suspect  them  of 
being  biassed,  that  then  they  ought  not  to  sit  as 
radges.   That  is  the  rule  that  is  applied  to  judges. 
Is  that  a  rule  which  can  be  applied  to  such  a  con- 
tract as  this,  where,  as  between  the  contractor 
and  a  principal,  the  parties  both  agree  that  the 
chief  servant  of  one  of  the  parties  shall  be  the 
arbitrator?     If  it  was  not  for  that  agreement,  in 
the  case  of  the  engineer  of  such  works  as  these, 
if  jou  applied  the  rule  which  is  applied  to  judges, 
it  18  obvions  that  stich  an  engineer,  under  whose 
superintendence  the  work  was  to  be  done,  never 
could  act  as  the  arbitrator.      Some  people  would 
suspect  that  he  would  be  biassed  in  favour  of  his 
own  employers,  whose  servant  he  is.  But  that  can- 
not be,  Because  the  parties  have  agreed  that  such 
a  person,  who  might  be  so  suspected,  shall  be  the 
arbitrator.      The^ore,  the  allegations  must  go 
further,    and  must  go,  in  my  opinion,  to  this 
extent,  that  it  must  be  shown,  I  will  not  say  that 
he  would  be  biassed,  but  that  there  is  a  proba- 
bility th^t  he  would  be  biassed.    That  mnch  at 
least  must  be  shown.    That  seems  to  me  to  be 
distinctly  the  decision  in  the  case  of  Jackson  v. 
The  Barry  Railway   Company  {ubi  sup.).    The 
case  relied  upon  by  the  plaintiffs  is  Nuttall  v.  The 
Mayor  of  Mancheater  (ubi  gup.).      That  case  has 
been  discussed  since  it  was  decided,  and,  as  I 
imderstand  it,  it   has  been  explained  upon  the 
ground,  first  of  all,  that  there  had  been  a  very 
unseemly  dispute  between  the  engineer  in  that 
case    and   the    contractor  —  a  personal   dispute 
raising  a  vindictive  feeling  —  and  also  that  he 
had    expressed    an    opinion    so    stronsly    as  to 
amount  to  a  pre-judgment.    If  that  is  the  ground 
of    the    decision    in    Nuttall  v.    The  Mayor    of 
Manchester  (ubi  sup.),  then  that  case  is  to  be 
supported  entirely,  but  is  not  in  point  in  this  case, 
because  such  facts  do  not  exist  in  this  case  and 
are  not  suggested.     But  if  it  is  said  that,  accord- 
ing to  a  reading  of  the  report,  which  I  cannot 
help  thinking  is  not  a  full  report  of  what  the 


judges  decided,  the  mere  fact  of  the  ooDdnct  of 
the  engineer  himself  being  likely,  or  being  gme, 
to  come  into  question,  is  sufficient  of  itKlf  to 
satisfy  the  court  that  there  is  a  reason  why  the 
matter  should  not  be  referred  to  him,  all  I  can 
Bay  is  that  it  seems  to  be  contrary  to  all  the  cases, 
and  is  absolutely  contrary  to  the  case  of  Jackson  t, 
The  Barry  BaiCvoay  Company  (ubi  sup.).  If  that 
be  the  right  view  ot  the  case  we  ought  not  to 
agree  with  it,  and  we  ought  to  say  that  we  over- 
rule it.  Therefore  it  must  be  shown,  at  least, 
that  it  is  probable  that  the  engineer  in  this  case 
would  be  biassed.  Now,  what  is  relied  upon  by  the 
plaintiffs  to  show  that  ?  It  seems  to  be  admitted 
that,  if  he  had  to  consider  whether  he  himself  had 
given  a  negligent  order,  or  whether  he  himself 
had  given  an  unskilful  order,  that  that  would  not 
justify  the  court  in  saying  that  he  should  not  le 
the  arbitrator ;  but  we  are  asked  to  say  so  because 
that  very  same  negligence  was  committed,  or  ill- 
advised  or  incompetent  order  was  given,  by  his  son. 
That  involves  this,  that  we  must  think  that  a  man 
who  would  not,  according  to  their  own  case,  be 
probably  biassed,  a  man  of  whom  nobody  conld 
suspect— I  will  not  say  suspect — but  of  whom 
nobody  could  say  it  was  possible  that  he  would 
act  with  bias  in  judging  of  his  own  acts,  would  be 
probably  biassed  to  give  a  wrong  decision,  which 
he  knew  to  be  wrong,  in  favour  of  his  son.  All  I 
can  say  is,  that  that  is  a  view  of  human  nature 
which  I  do  not  adopt.  When  we  have  a  man  of 
high  character,  one  whose  character  for  impar- 
tiality cannot  be  impeached  when  his  own  conduct 
is  called  into  question,  if  I  am  told  that  such  a 
man  would  not  have  strength  of  mind  and  honesty 
enough  to  act  impartially  where  his  son's  conduct 
is  called  into  question,  aU  I  can  say  is,  I  do  not 
accept  the  suggestion.  I  certainly  do  not  accept 
it  in  this  case.  I  am  therefore  of  opinion  that 
the  decision  of  the  Divisional  Court,  oi  the  jud^ 
at  chambers,  and  of  the  master,  all  of  which 
coincided,  cannot  be  set  aside  by  this  court,  and 
that  this  appeal  must  be  dismissed. 

Lopes,  L.J. — I  am  of  the  same  opinion.  The 
contract  in  question  is  a  contract  for  excavaticm 
required  in  the  construction  of  a  new  branch  dock 
at  LiverpooL  The  contract  is  to  excavaie  a 
certain  portion  of  land  for  the  board,  and  it 
appears  that  the  defendant  board,  daring  the 
progress  of  the  work  which  the  plaintiffs  con- 
tracted to  excavate,  proceeded  to  further  excavate 
the  Canada  Dock,  which  adjoins  the  spot  where 
the  plaintiffs  were  working  under  their  contract; 
and  it  appears  that  the  result  of  what  was  beine 
done  by  the  defendants  was  this,  that  water  passed 
from  the  Canada  Dock,  which  they  were  excava- 
ting, on  to  the  place  where  the  plaintiffs  were  at 
YTork,  and  hindered  and  impeded  the  plaintiiEB' 
works  and  damaged  their  plant.  That  is  one 
claim,  and  there  are  others  also.  I  am  of  opinion, 
vrith  regard  to  the  first  point,  that  the  Divisional 
Court  were  right,  and  that  the  disputes  are  within 
the  terms  of  clause  53.  Then  the  other  point  is. 
this :  It  is  said  that,  even  assuming  this  is  a  dis- 
pute within  the  terms  of  the  contract,  stall  the 
action  ought  not  to  be  stayed  because  the  eng^eer 
is  disqualified,  from  the  nature  of  the  dispute, 
from  acting  as  arbitrator.  It  is  said  that  he  will 
have  to  decide  upon  the  professional  competency, 
not  of  himself,  but  of  his  son ;  and  that  it  would 
not  be  right  and  proper  that  he  should  be  called 
upon  to  do  so,  and  be  considered  at  the  same  time 
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an  impartial  arbitrator.  Now  it  is  to  be  observed 
that  the  role  to  be  applied  to  a  case  of  tbis  kind 
is  entiielj  a  different  rule  to  that  which  is  to  be 
applied  to  magistrates,  or  judges,  or  any  persons 
in  a  judicial  capacity,  where  the  tribtuoal  is  not 
chosen  by  the  persona  who  are  sending  their 
differences  to  it,  but  is  a  tribunal  constituted 
apart  from  any  agreement  or  any  consent  on  their 
pait.  Ko  doubt  in  cases  of  that  kind  the  rules 
are  verj  strict.  There  is  no  principle  which  is 
better  recognised  than  this,  that  a  man  is  not  to 
be  a  judge  in  his  own  cause,  and  in  the  case  of 
magistrates  it  has  been  held  that  it  is  an  estab- 
lished principle  that,  if  there  is  any  reason  which 
can  be  suggested  which  would  affect  the  minds  of 
ordinary  people  or  induce  them  to  think  that 
there  might  be  any  bias,  that  would  be  sufficient 
to  render  the  tribunal  incompetent.  But  that 
is  entirely  different  to  the  case  which  is  now  before 
us,  where,  as  I  have  said,  the  parties  have  chosen 
iiieir  own  judge,  and  have  agreed  that  the  disputes 
are  to  be  referred  to  the  engineer  as  sole  arbitrator. 
It  is  of  the  essence  of  the  submission  that  questions 
are  to  be  submitted  to  this  engineer,  as  arbitrator, 
which  must  inyolve  matters  connected  with  his 
own  competency,  with  his  own  care,  with  his  own 
caution,  and  with  the  way  in  which  he  may  have 
discharged  the  duties  which  belonged  to  him  under 
this  contract.  The  parties  agree,  in  point  of  fact. 
Hat  the  arbitrator  is  to  adjudicate  on  matters  in 
which  he  has  an  interest.  Further  than  that,  I 
understand  it  was  admitted  and  was  not  disputed 
at  the  bar  that,  if  the  matter  in  question  here 
were  a  matter  which  involved  the  professional 
competency  or  the  professional  skill  of  the 
engmeer  himself,  he  would  not  be  disqualified. 
Then,  what  is  the  additional  fact  in  this  case  P 
What  is  there  to  distinguish  it  from  a  case  where 
his  own  professional  competency  is  involved? 
Simply  this,  that  he  would  have  to  decide  upon 
the  profeeaional  competency  of  bis  son,  instead  of 
upon  his  own.  It  appears  to  me  that  that  can 
make  no  snbatantial  difference  upon  which  tiaa 
court  ought  to  act.  I  am  unable  to  say  myself  that 
that  raises  in  my  mind  any  reasonable  probability 
of  any  partiality  on  bis  part.  The  master  before 
whom  the  matter  came  arrived  at  that  conclusion ; 
&e  jndge  before  whom  this  matter  came  confirmed 
that  view ;  the  Divisional  Court  acted  in  the  same 
way,  and  I  am  glad  to  think  that  here  we  are  able 
to  give  effect  to  the  discretion  which  has  been  ex- 
ercised by  those  tribunals.  I  think,  thwefore, 
this  app^l  fails. 

Davet,  L.J. — I  am  of  the  same  opinion.  Upon 
tiie  first  point,  I  think  that  the  dispute,  when  one 
thoroughly  understands  the  facts  and  tbe  conten- 
tions of  the  parties,  is  one  which  is  thoroughly 
within  the  arbitration  clause.  Upon  the  other 
point  I  confess  I  have  had  more  doubt ;  but,  upon 
consideration,  I  must  say  I  do  not  thixik  there  are 
«nffioient  circumstances  to  make  it  right  in  the 
present  case  to  deprive  the  defendants  of  the 
oenefit  of  the  contract  for  arbitration  which  they 
have  entered  into.  No  doubt,  in  a  certain  sense, 
the  enpneer  will  be  the  judge  of  his  own  conduct, 
and  no  doubt  that  is  a  position  which  prima  facie 
raises  some  surprise  in  a  judicial  mind ;  but  that 
18  the  contract  of  the  parties.  The  parties  have  con- 
tracted that  the  servant  of  one  of  the  parties  to  the 
contract  shall  be  the  arbitrator,  and  it  appears  to 
me  that  they  have  contracted  that  he  shall  be 
the  arbitrator  in  cases  which  necessarily  involve 


the  correctness  of  his  own  opinion,  the  competency 
of  his  advice  and  opinion  as  engineer,  and  the 
regulai-ity  of  his  own  proceedings.  It  is  sufScient 
for  that  purpose  to  refer  to  article  46,  which 
provides  that,  if  the  contractors,  in  the  opinion 
of  the  engineer,  fail  in  the  performance  of  any 
part  of  the  undertaking,  then  the  defendants  may 
take  the  works  out  of  ms  hands,  and  put  an  end 
to  the  contract.  Suppose  the  engineer  had  been 
of  opinion  that  the  contractor  had  failed  in 
the  due  performance  of  his  contract,  and  the 
dock  boara  had  taken  the  works  out  of  their 
hands,  it  could  not  be  suggested  that  that 
did  not  fall  within  the  53rd  clause,  and  yet 
the  question  in  dispute  would  be  whether  the 
opinion  of  the  engineer  that  the  contractors  had 
failed  in  due  penormance  was  well  founded  or 
not  under  the  circumstances.  The  same  observa- 
tion must  be  made  upon  clause  47,  which  provides 
that,  if  the  contractors  do  not  proceed  with  the 
work,  or  any  portion  of  it,  to  the  engineer's 
satisfaction,  eitner  as  regards  materials,  plant, 
or  workmen,  or  the  manner  in  which  the  same  is 
being  done,  or  the  despatch  which  is  being  made, 
or  if  for  any  other  reason  the  engineer  shall  be  of 
opinion  that  it  is  expedient  that  any  part  or  parts 
of  the  works  should  be  done  by  the  board,  and 
not  by  the  contractors,  then  he  is  to  take  the 
works  oat  of  their  hands,  and  he  is  to  assess  the 
amount  of  compensation  payable  to  the  board. 
In  all  those  cases  it  is  peitectly  obvious  that  the 
parties  did  contemplate  and  intend  that  the 
engineer,  notwithstfuiding  the  interest  he  would 
have  in  the  subject-matter  in  dispute,  should  be 
the  tribunal  by  which  the  disputes  between  the 
parties  should  be  settled.  It  is  therefore  not,  in 
my  opinion,  any  objection  to  the  engineer  acting 
in  this  dispute  that  his  conduct,  or  the  conduct 
of  his  son  as  assistant  engineer  in  directing  the 
other  works  of  the  board,  would  be  or  might  be 
called  in  question.  It  must  have  been  within  the 
contemplation  of  the  parties  that  the  engineer 
might  have  to  superintend  other  works  undertaken 
by  the  board  during  the  progress  of  the  contract 
works,  and  it  seems  to  me  to  be  an  objection  which 
the  contractors  waived  and  deprived  themselves 
of  the  right  to  insist  on  when  they  agreed  that 
the  engineer  should  be  the  sole  arbitrator  as 
regards  themselves.  I  have  only  to  add  this,  that 
I  think  that  the  suggestion  that,  although  he 
might  be  trusted  on  a  question  concerning  his 
own  professional  skill,  he  cannot  be  trusted  on  a 
question  concerning  his  son's  professional  skill,  is 
one  which  the  court  ought  not  to  entertain.  I 
am  therefore  of  opinion  that,  having  regard  to- 
the  nature  of  the  contract,  we  cannot  disturb  the 
order  of  the  court  below. 

Appeal  diemissed. 

Solicitors  for  the  appellanto,    Wynne,  Holme, 
and  Co.,  for  Layion  and  Bpringxoorth,  Liverpool. 

Solicitors  for  the  respondents,  Boweliffeg,  Bawle, 
and  Co.,  for  A.  T.  Squarey,  Liverpool. 
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Friday,  July  6. 

(Before  Lord  Ebreb,  M.B.,  Eay  and 

Smith,  L.JJ.) 

JBe  Lamb  ;  Ex  parte  The  Boabd  of  Tbade.  (a) 

APPEAL  IN   BANEBUPTCT. 

Bankruptcy  —  Trustee — Appointment — Ol^eetion 
ty  Board  of  Trade — Dipeult  for  trustee  to  act 
with  impartiality — Peemon  of  High  Court  a* 
to  validity  of  objection — Appeal  lyy  Board  of 
Trade — Right  of  appeal — Bankruptcy  Act  1883 
(46  &  47  Viet.  e.  52),  as.  21. 104. 
When  the  High  Court  has  decided  against  the 
validity  of  an  objection  by  the  Board  of  Trade 
to  the  appointment  of  a  trustee,  under  sect.  21  of 
the  Banieruptey  Act  1883,  an  appeal  will  lie  to 
the  Court  of  Appeal ;  and  such  appeal  may  .be 
brought  by  the  Board  of  Trade  as  "  a  person 
aggrieved  within  the  meaning  of  sect.  104  of 
the  Act. 
By  sect.  21,  sub-sect.  3,  of  the  Bankruptcy  Act  1883 
the  Board  of  Trade  may  object  to  the  appoint- 
ment of  a  trustee  upon  the  ground  that  "  his 
connection  with  the  bankrupt  or  his  estate  maJces 
it  difficult  for  him  to  act  with  impartiality  ;  " 
and,  by  sub-sect.  3,  the  High  Court  may  decide 
upon  the  validity  of  such  objection. 
The  creditors  of  L.,  a  bankrupt,  appointed  G.  as 
trustee,  he  being  already  the  trustee  of  E.,  a 
bankrupt.  The  only  asset  of  E.'s  estate  was  a 
large  claim  against  L.'s  estate.  0.  was  a  creditor 
at  L.  for  about  400?.,  and  of  E.for  3000Z.  The 
Board  of  Trade  objected  to  tHe  appointment, 
upon  the  ground  that  G.^s  connection  with  the 
iankrupt  and  his  estate  u>ould  make  it  difficult 
for  him.  to  act  with  impartiality  in  the  interests 
cf  the  creditors  generally. 
Seld  (reversing  the  decision  of  WiUiams,  J.),  that 

the  objection  was  a  valid  one. 
This  was  an  appeal  by  the  Board  of  Trade 
Against  an  order  of  Williams.  J.  deciding  against 
the  validity  of  an  objection  by  the  Board  of 
Trade  to  the  appointment  of  a  trustee  (70  L.  T. 
Rep.  694). 

A  large  majority  of  the  creditors  in  the  bank- 
ruptcy of  Lamb  nominated  Gregson  as  the  trustee 
in  bankruptcy  of  Lamb's  estate.  Gregson  was 
already  the  trustee  in  bankruptcy  of  the  estate  of 
one  Emmerson. 

Practically  the  only  asset  of  Lamb's  estate  was 
a  two-thirds  interest  in  the  Maplin  Sands,  and 
in  a  sum  of  money  representing  a  part  oiE  the 
Maplin  Sands. 

Emmerson  alleged  that  he  was  entitled  to  one- 
half  of  Lamb's  interest  in  that  property;  and 
this  was  the  only  asset  in  his  bankruptcy. 

Qragson  was  a  creditor  of  Emmerson's  estate 
for  30^;..  and  of  Lamb's  estate  for  about  4002. 

The  Board  of  Trade  objected  to  confirm  the 
appointment  of  Gregson  as  trustee  of  Lamb's 
estate  upon  the  ground  that  his  connection  with 
or  relation  to  the  bankrupt  and  his  estate  made 
it  di£Bcult  for  him  to  act  with  impartiality  in  the 
interests  of  the  creditors  generally. 

The  Bankruptcy  Act  1883  (46  &  47  Vict.  c.  52) 
provides : 

Sect.  21,  gnb.Mct.  1.  Where  the  debtor  is  adjudged 
baokmpt,  or  the  creditors  have  resolved  that  he  be 
adjudged  bankrupt,  the  creditors  may,  by  ordinary 
resolatioii.  appoint  tome  fit  penoD,  wbeUier  a  creditor  or 

la)  Bfpurtnl  b;  J.  U.  Williahs,  Esq.,  Borrister-KVLaw. 


not,  to  fill  the  office  of  tnutee  of  the  property  of  the 
baoknipt. 

Sub-sect.  2.  The  person  so  appointed  shall  give 
security  in  manner  prescribed  to  the  aatiafactian  of  the 
Board  of  Trade,  and  the  board,  if  satisfied  with  the 
security,  shall  certify  that  his  appointment  has  bem 
dniy  made,  unless  they  object  to  the  appointment  on  the 
groond  tltat  it  has  not  been  made  in  good  faith  by  a 
majority  in  value  of  the  creditors  voting,  or  that  the 
person  appointed  is  not  fit  to  act  as  trustee,  or  that  his 
connection  with  or  relation  to  the  bankrupt  or  his 
estate,  or  any  particular  creditor,  makes  it  diffionlt  for 
him  to  act  with  impartiality  in  the  interests  of  the 
creditors  generally. 

Snb-seot.  8.  Provided  that  where  the  board  make  any 
such  objection  they  shall,  if  so  requested  by  a  majority 
in  value  of  the  creditors,  notify  the  objection  to  the 
High  Conrt,  and  thereupon  the  High  Court  may  decide 
upon  its  validity. 

Sect.  104,  sub-sect.  2.  Orders  in  bankruptcy  matters 
shall,  at  the  instance  of  any  person  aggrieved,  be  subject 
to  appeal  as  follows ;  (b)  An  appeal  shall  lie  from  the 
order  of  the  High  Court  to  Her  Majesty's  Court  of  AppeaL 

The  Bankruptcy  Bales  1886  provide  : 

Bnle  299.— (1.)  Where  the  Board  of  Trade  objects  to 
the  appointment  of  a  trustee,  and  is  required  by  a 
majority  in  value  of  the  creditors  to  notify  the  objectian 
to  the  High  Court,  the  requisition  shall  be  in  the  Form 
No.  114  in  the  appendix,  with  such  variations  as  circum- 
stances may  require.  On  receipt  of  snoh  requisition  the 
Board  of  Trade  shall  forthwith  transmit  a  copy  thereof 
to  the  senior  bankruptcy  registrar  of  the  High  Court, 
who  shall  fix  a  time  for  the  hearing  of  the  matt».  At 
the  hearing  the  person  objected  to,  and  every  creditor, 
and  the  Board  of  Trade,  shall  be  entitled  to  be  heard. 

(2.)  The  Board  of  Trade  may  also  with  the  copy  of 
the  requisition  communicate  to  the  court  the  grounds  of 
its  objections. 

The  majority  in  value  of  the  creditors  of 
Lamb's  estate  re(^aeBted  the  Board  of  Trade  to 
notify  the  objection  to  the  High  Court.  This 
was  done,  and  the  board  communicated  to  the 
court  the  grounds  of  its  objections. 

The  matter  came  before  Williams.  J.,  sitting  in 
bankruptcy,  and  he  made  an  order  in  the  follow- 
ing terms :  "  This  court  doth  declare  that  the  said 
objection  is  invalid." 

The  Board  of  Trade  appealed. 

Sir  /.  Bigby{A.  G.)  and  Muir  Mackenzie  for  the 
appellants. — Two  preliminary  objections  will  be 
taken  to  the  hearing  of  this  appeal.  The  first  is 
that  there  is  no  right  of  appeal,  because  what  was 
done  by  Williams,  J.  was  not  the  making  of  an 
"order";  andtheother  is  that,  even  if  an  appeal  lies, 
the  Board  of  Trade  is  not  "  a  person  aggrieved  " 
within  the  meaning  of  sect.  104,  sub-sect.  2,  of  the 
Bankruptcy  Act  1883.  Williams,  J.  made  an 
"  order  declaring  the  objection  of  the  Board  of 
Trade  to  be  invalid.  The  parties  on  both  sides  were, 
heai-d,  and  the  judge  decided  between  them  and 
made  an  order  in  favour  of  one  party.  The  Board 
of  Trade  is  a  "person  aggrieved  and  has  a  right  to 
appeal.  In  EJe  parte  (Mcial  Receiver ;  Re  Reel, 
Bowen,  and  Co.  (56  L.  T.  B«p.  876 ;  19  Q.  B.  Div. 
174)  it  was  decided  by  the  Court  of  Appeal  that 
the  official  receiver,  when  he  acts  as  the  servant 
of  the  Board  of  Trade,  is  entitled  to  appeal  as  a 
"  person  aggrieved."  The  principle  of  tnat  case 
entirely  applies  to  the  present  case.  If  the 
Board  of  'Trade  cannot  appeal  in  this  case,  there 
is  no  person  who  can  appeal. 

Herbert  Reed,  Q.C.  and   Carrington  for  the 
respondents. — This  was  not  an  "  order."    Sect  21, 
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snb-sect.  2,  of  the  Bankruptcy  Act  1883  gives 
the  Board  of  Trade  power  to  object  to  a  trustee  : 
and  sub-sect.  3  provides  that,  under  certain 
conditions,"  the  Hi^h  Court  may  decide  on  the 
vaiidity  "  of  the  objection.  The  High  Court,  in 
gnch  a  matter,  does  not  determine  a  litigation 
between  the  parties,  but  acts  only  as  the  authority 
which  has  to  determine  as  to  the  validity  of  the 
objection,  instead  of  the  question  being  finally 
settled  by  the  Board  of  Trade.  This  is  a  peculiar 
proceeding.  The  objection  of  the  Board  of  Trade 
18  final,  if  the  objection  is  not  notified  to  the  High 
Conrt;  if  it  is  notified,  then  the  High  Court  is, 
instead  of  the  board,  to  settle  the  question.  This 
was  not  a  judgment  or  an  order ;  there  was  not  a 
litigation,  and  there  were  no  parties.  The  ques- 
tion is  to  be  presented  before  the  High  Court  by 
the  board,  and  it  was  never  intended  that  the 
board  should  be  in  the  position  of  a  '•  person 
aggrieved,"  or  that  there  should  be  any  appeal. 
By  some  of  the  rules  a  ri^ht  of  appeal  is  expressly 
given  to  the  Board  of  Trade;  for  instance, 
rnle  202,  which  has  been  held  not  to  be  tdtra  vires  in 
Se  Stainton ;  Ex  parte  Board  of  Trade  (57  L.  T. 
Eep.  202 ;  19  Q.  B.  Div.  182).  That  shows  that 
the  Board  of  Trade  is  not  intended  to  have  a 
right  of  appeal  except  when  it  is  expressly  so 
provided. 

Lord  EsHEB,  M.B. — As  to  these  preliminary 
points,  it  is  perfectly  clear  that  what  the  judge 
did  was  a  decision  in  the  nature  of  a  judgment, 
and  was  an  order.  Whenever  a  dispute  between 
parties  can  be  brought  before  a  judge  in  his 
jndicial  capacity  for  him  to  decide,  and  it  is 
broQght  before  him  and  decided,  there  is  a  hearing 
and  a  determination  which  is  equivalent  to  a 
judgment,  and  the  judge  has  to  make  an  order. 
This,  therefore,  was  an  order  within  the  meaning 
of  sect  19  of  the  Judicature  Act  1873,  and  upon 
every^  order  of  the  High  Court  there  is  an  appeal 
to  this  court ;  and  it  is  also  an  order  within  the 
meaning  of  sect.  104  of  the  Bankruptcy  Act 
1^,  which  in  terms  gives  a  right  of  appeal  to 
this  court  tcom  every  oraer  in  bankruptcy.  It  is 
farther  said  that  this  appeal  is  not  brought  by  a 
"person  aggi-ieved  "  within  sect.  104,  sub-sect.  2. 
In  this  case,  if  this  appeal  is  brought  by  the 
Wong  person,  there  is  no  other  person  who  can 
appeal.  I  think  that  the  appellants  here  were  a 
"person  aggrieved,"  according  to  the  definition 
pven  in  Ex  parte  Official  Beeeiver ;  Be  Beed, 
Boieen,  and  Co.  (ubi  sup.).  It  was  determined  in 
that  caae  that  any  person  who  makes  an  applica- 
tion, or  is  brought  before  the  court  upon  an  appli- 
cation, and  has  a  decision  given  against  him,  is  a 
"  person  aggrieved."  In  fliis  case  the  creditors 
brought  the  Boaa-d  of  Trade  before  the  judge; 
and  when  the  board  went  before  the  judge  the 
board  was  to  be  heard,  and  there  was  to  be  a 
determination.  The  Boai-d  of  Trade,  therefoi-e, 
the  decision  being  against  them,  were  a  •'  person 
aggrieved."  This  appeal,  therefore,  can  be  main- 
tained. 

Kat,  L.J. — I  am  of  the  same  opinion.  By 
«ect.  21  of  the  Banki-nptcy  Act  1883,  the  creditors 
may  appoint  some  fit  person,  whether  a  creditor 
or  not,  to  be  the  trustee  (sub-sect.  1) ;  and  the 
Board  of  Trade  shall  certify  his  appointment, 
VDletg  they  object  to  the  appointment  on  the 
ground  that  "  hia  connection  with  or  relation  to 
the  bankrupt,  or  his  estate,  or  any  particular 
creditor  makes  it  difficult  for  him  to  act  with 


impartiality  in  the  interests  of  the  creditors 
generally  "  (sub-sect.  2) ;  and  where  the  Board  of 
Trade  make  any  such  objection  they  must,  "i£ 
requested  by  a  majority  in  value  of  the  creditors, 
notify  the  objection  to  the  High  Court,  and  there- 
upon the  High  Conrt  may  decide  on  its  validity." 
Then  rule  299  provides  tl^t  "  where  the  Board  of 
Trade  objects  to  the  appointment  of  a  trustee, 
and  is  required  by  a  majority  in  value  of  the 
creditors  to  notiiy  the  objection  to  the  High 
Court,  the  requisition  shall  be  in  the  Form  No. 
114  in  the  appendix,  with  such  variations  as  oir- 
cnmstances  may  require.  On  receipt  of  such 
requisition  the  Board  of  Trade  shall  forthwith 
tnuismit  a  copy  thereof  to  the  senior  bank- 
ruptcy registrar  of  the  High  Court,  who  shall 
fix  a  time  for  the  hearing  of  the  matter.  At  the 
hearing  the  person  objected  to,  and  every  creditor, 
and  the  Board  of  Trade,  shall  be  entitled  to  be 
heard."  It  is  plain,  then,  that  the  judge  of  the 
High  Court,  having  such  an  objection  notified  to 
him,  is  bound  to  give  a  hearing  to  the  person 
objected  to,  to  the  creditors,  and  to  the  Board  of 
Trade.  The  Board  of  Trade,  therefore,  is  upon 
the  hearing  before  the  jud^  in  the  position  of  a 
litigant  person,  and  the  judge  has  to  decide 
whether  their  objection  is  viQid  or  not.  This 
matter  came  before  the  judge  of  the  High  Court, 
and  he  made  a  declaration  as  follows  [reads.] 
Refeiring,  then,  to  sect.  104,  which  autnorises 
appeals,  it  says  that  "orders  in  bankioiptcy 
matters  shall,  at  the  instance  of  any  person 
aggi-ieved,  be  subject  to  appeal."  The  prelimi- 
nary objection  has  been  raised  that  the  Board  of 
Trade  is  not  a  "  person  aggrieved."  The  Board 
of  Trade  was  a  person  whom  the  judge  was  bound 
to  heaa'  upon  the  question  whether  the  objection 
was  a  valid  objection,  and  the  decision  was  given 
against  them.  It  cannot  be  said  that  they  were 
not  "  aggrieved "  under  those  circumstances. 
Where  two  persons  are  in  the  position  of  litigant 
parties  before  the  High  Conrt,  and  a  decision  is 
given  against  one  of  them,  it  cannot  be  said  that 
he  is  not  a  "  person  aggrieved."  Then  it  was  said 
that  this  was  not  an  "  order."  Where  the  High 
Conrt  makes  a  declaration  as  to  rights,  and  a 
further  order  as  to  costs,  which  is  drawn- up  and 
sealed,  it  cannot  be  said  that  it  is  not  an  "  order." 
It  is,  in  my  opinion,  plainly  an  order.  Take  the 
case  of  an  originating  summons  issued  in  the 
High  Court  for  the  purpose  of  having  the  con- 
struction of  a  document  decided,  and  a  decision 
by  the  court  as  to  its  construction.  That  is  not  a 
judgment,  but  it  is  certainly  an  order,  otherwise 
there  would  be  no  appeal.  This  was  an  order  of 
the  High  Conrt  in  a  bankruptcy  matter  against 
which  an  appeal  can  be  brought,  under  sect.  104 
of  the  Banki-uptcy  Act  1883. 

Smith,  L.J. — I  am  of  the  same  opinion.  There 
is  an  express  provision  in  sect.  104  of  the  Bank- 
ruptcy Act  1883,  that  "orders  in  bankruptcy 
matters  shall,  at  the  instance  of  any  person 
aggrieved,  be  subject  to  appeal."  The  first 
question  is  whether  this  was  an  "  oi-der." 
Williams,  J.  had  to  hear  and  determine  a  matter 
before  him  in  which  three  difCerent  parties  had  a 
right  to  appear  and  be  heard,  and  he  had  to 
decide  and  make  an  order  in  favour  of  one  of  the 
parties.  An  appeal,  therefore,  can  be  brought. 
Then  a  second  point  is  mised  that  this  appeal  is 
not  brought  by  a  "  person  aggrieved."  This  case 
comes  entirely  witliin  the  principl^of  Ex  pcarte 
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Official  Beeeiver  ;  Be  Beed,  Btnoen,  and  Co.  (vhi 
sup.),  and  'I  entirely  agree  with  the  decision  of 
the  majority  ot  the  court  in  t^t  case. 

Objections  overruled. 
The  appeal  was  then  argued  upon  the  facts. 

Sir  /.  Bigby  (A.-O.)  and  Muir  MatJcemie  for  the 
api>ellant8.  Gregson  being  already  the  trustee  of 
Emmerson's  estate,  the  retu  q  uestion  is  whether  he 
ought  to  be  the  trustee  of  both  estates.  Emmerson 
alleges  that  he  is  entitled  to  one  half  of  what  is 
practically  the  only  asset  of  Lamb's  estate,  and 
there  are  no  assets  of  Emmerson's  estate  except 
that  claim.  Gregson  has  a  far  larger  claim 
against  Emmerson's  estate  than  against  Lamb's, 
and  if  Emmerson's  claim  against  Lamb's  estate 
is  established,  Gregson  will  get  a  much  larger 
amount  than  if  Lamb's  estate  successfully  resists 
that  claim.  Gregson's  interests  in  the  two  estates 
are  conflicting ;  and  a  question  must  arise  between 
the  estates  which  Gregson,  if  he  is  trustee  of  both 
estates,  will  have  to  deal  with  on  behalf  of  both 
estates.  In  that  position  it  would  be  difficult  for 
him  to  act  with  impartiality,  and  therefore  the 
•objection  of  the  Bosjxl  of  Tttide  is  a  valid  objec- 
tion under  sect.  21  of  the  Bankruptcy  Act  of  1883. 

Haldinetein,  for  creditors,  in  support  of,  the 
'  api>eal,  was  not  heard. 

Herbert  Beed,  Q.G.'and  Carrington  for  therespon- 
dents. — The  best  course  in  the  interests  of  the  cre- 
ditors of  both  estates,  is  to  appoint  Gregson  to  be 
the  trustee  of  both  estates,  in  order  that  the  assets 
may  be  realised  first  of  all  and  to  the  best  advan- 
tage. No  question  as  to  the  claim  of  Emmerson's 
«euite  need  arise  until  the  assets  have  been 
realised ;  and  when  that  question  does  arise,  the 
interests  of  the  creditors  of  either  estate  can  be 
.amply  safeguarded.  The  trustee  cannot  decide 
the  question ;  the  court  will  decide  that  question. 
A  creditor  of  each  estate  can  be  appointed  to 
fight  the  question.  When  partners  are  made 
bankrupts,  the  same  person  is  trustee  of  the  joint 
■and  separate  estates,  and  when  any  question  arises 
between  the  joint  and  separate  estates,  that  course 
is  usually  taken : 

Be  Bidgway,  9  Morr.  269. 
The  trustee  does  not  intervene  at  all.  The 
words  of  sect.  21  are,  "if  his  connection  with 
.  .  .  makes  it  difficult,  &c."  That  means,  if 
the  difficulty  will  arise  immediately  upon  the 
appointment.  Here  no  difficulty  will  arise,  if  at 
all,  until  after  the  realisation  of  the  assets. 

Sir  J.  Bigby  (A.-G.)  was  not  heard  in  reply. 

Lord  EsHES,  M.B.. — I  differ  from  the  decision 
of  Williams,  J.,  upon  the  ground  that  he  has 
taken  the  wrong  question  into  consideration.  He 
has  considered  the  question  whether  it  would  be 
better  for  the  creditors  to  have  only  one  trustee 
for  the  purposes  of  realising  a  particular  asset, 
and  I  think  that  he  was  wrong  in  doing  so.  The 
risfht  question  to  consider  is  whether,  if  the  same 
person  is  appointed  the  trustee  in  this  and  in 
Emmerson's  oankruptcy,  he  will  be  brought,  in 
the  course  of  the  administration  and  win£ng-up 
of  Lamb's  estate,  into  a  position  which  will  make 
it  difficult  for  him  to  act  with  impartialitT  in  the 
interests  of  the  creditors  gener^y  or  of  Lamb. 
That  question  was  not  the  one  considered  by 
Williams,  J.  The  Board  of  Trade  here  objected 
to  the  appointment  of  Gregson  as  the  ti-nstee  of 
Lamb's  estate,  and  gave  their  reasons  for  their 


objection,  which  were  that  Gregson's  connection 
witli  the  bankrupt  and  his  estate  would  make  it 
difficult  for  him  to  act  with  impartiality  in  tiie 
interests  of  the  creditors  generally.  I  do  not  deny 
that,  when  the  Boai-d  of  Trade  made  their  objec- 
tion, and  the  creditors  disagreed  with  thdr 
objection,  the  creditors  had  a  right  to  have  the 
objection  taken  before  the  High  Court,  and  to 
dispute  whether  the  objection  was  a  valid  objection 
or  not.  To  determine  that  question  the  judge 
must  go  into  the  facts  of  the  case.  When  he  hu 
decided,  there  is  an  appeal  to  this  court.  That  is 
an  appeal  from  the  decision  of  a  judge  without  s 
jurr,  and  the  Court  of  Appeal  has  a  right  to 
differ  from  the  judge  as  to  his  estimate  of 
the  facts,  or,  if  they  agree  with  him  as  to 
the  facts,  to  disagree  with  his  conclusions. 
We  must  first  consider  what  is  the  question  to  be 
decided.  It  is,  whether  the  objection  is  a  valid 
objection;  the  objection  being  that  Gregson's 
connection  with  the  bankrupt  and  his  estate 
makes  it  difficult  for  him  to  act  with  impartiality 
in  the  interests  of  the  creditors  generally.  The 
question  is  not  whether  Gregson  would  or  would 
not  act  with  impartiality,  but  whether  it  would 
under  the  circumstances  be  difficult  for  him,  as  an 
ordinary  man,  to  act  with  impartiality.  Nov 
Gregson  is  the  trustee  of  Emmerson's  estate,  and 
Emmerson's  estate  has  a  claim  against  Lifimb's 
estate.  As  trustee  of  Lamb's  estate  Gregson 
ought  to  resist  the  claim  of  Emmerson's  estate. 
He  is  a  creditor  of  Emmerson's  estate  to  the 
extent  of  3000Z.,  and  of  Lamb's  estate  to  tiie 
extent  only  of  about  4002.  He  would  then  be  in 
this  position,  that,  if  he  only  fainUy  resists 
Emmerson's  claim,  and  the  latter  succeeds,  he  is 
a  creditor  of  the  latter  for  3000{.,  but  if  he 
succeeds  on  behalf  of  Lamb,  he  is  only  a  creditor 
for  about  400!.  on  the  latter's  estate.  The 
question  is  whether  it  would  not  be  difficult  for 
Gregson  to  act  so  much  against  his  own  interests 
as  to  do  all  in  his  power  for  Lamb's  estate  as 
against  Emmerson's  estate,  so  that,  if  Emmerson 
fuled,  he  would  lose  alto^ther  his  30002.  Under 
such  circumstances  I  think  that,  as  a  matter  of 
business,  it  wcnld  be  difficult  for  a  man  of 
ordinary  honesty  to  act  impartially.  The  re- 
spondents say  that  the  proper  view  to  take  i& 
that  a  difficulty  may  arise  later  on,  after  the 
assets  have  been  realised,  and  that  for  the 
purposes  of  realisation  it  would  be  for  the  advan- 
tage of  all  the  creditors  to  have  one  trustee  of 
both  estates.  Assuming  that  to  be  so,  when  the 
assets  have  been  realised,  and  before  the  estates 
are  wound-up,  the  other  question  must  arise. 
The  difficulty  must  therefore  arise  at  some 
time,  if  not  at  once.  I  think  that  Williams,  J. 
acted  upon   the  view  put   forward   by  the  re- 

Xadents ;  but  that  was  a  wrong  ground  upon 
ch  to  act.  It  is  obvious  tluit,  during  the 
course  of  the  realisation  and  winding-up  of  the 
estates,  Gregson  would  be  placed  in  a  position  in 
which  it  would  be  difficult  for  him  to  act  with 
impartiality,  even  though  we  thought  that  he 
would  in  fact  act  with  impartiality.  The  objection, 
therefore,  of  the  Board  of  Trade  was  a  valid 
objection  and  must  prevaiL  The  appeal  must  be 
allowed. 

Kay,  L.J. — Creditors  are  not  alwavs  the  best 
persons  to  decide  what  is  the  best  thing  to  be 
done  in  their  own  interest.  That  &ct  aaa  been 
recognised  by  the  Legislature,  and  sect.  21  of  the 
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Baii]cnipt<r)r  Act  1883  proyides  that  the  Board  of 
Trade  may  object  to  the  appointment  of  a  trustee 
npon  certain  gronnds,  and  that,  if  the  creditors 
go  desire,  the  -^ilidity  of  auch  an  objection  may  be 
decided  by  the  High  Court.  That  question  now 
comes  before  us  by  way  of  appeal  from  the  deci- 
son  of  WiUiams,  J.,  deradii^  against  the  validity 
of  the  objection  by  the  BoaM  of  Trade  to  the 
appoinhnent  of  Gregson  as  trustee.  Now  Gr^^n 
iras  the  trustee  of  Emmerson's  estate.  Practically 
the  only  asset  of  the  two  estates  is  an  interest  in 
the  Maplin  Sands;  and  there  is  a  question 
between  the'two  estates  as  to  whether  Emmerson's 
estate  has  really  any  interest  in  that  property, 
though  Emmerson  claims  to  be  entitled  to  half 
of  uunb's  interest.  Gregson  is  a  creditor  of 
Emmerson's  estate  for  30002.,  and  of  Lamb's 
estate  for  about  4001.  Thjs  question  between 
Lamb's  and  Emmerson's  estates  is  at  present 
unsettled,  and,  if  there  are  anv  assets  to  be 
divided,  it  must  be  decided  as  a  btigious  question 
between  the  trustees  of  the  two  estates.  If 
therefore,  Gregson  is  made  trustee  of  both  estates 
he  will  have  to  fight  against  himself.  The 
ease  is,  therefore,  clearly  within  the  last 
words  of  sect.  21,  sub-sect.  2,  "upon  the 
ground  that  his  connection  with,  or  relation  to  the 
rankmpt  or  his  estate  or  any  particular  creditor, 
makes  it  difficult  for  him  to  tuA  with  impartiality 
in  the  interests  of  the  creators  generalljr." 
Williams,  J.  recognised  that  fact,  for  he  said : 
"No  doubt  in  point  of  form  Gregson  has  an 
interest,  as  being  one  of  the  creditors  of  Emmer- 
son's estate,  which  might  conflict  with  his  duty 
when  having  to  consider  whether  Emmerson's 
estate  had  a  proper  claim  to  one-half  of  the  assets 
of  Lamb's  estate.  In  the  face  of  that  I  could  not 
say  that  the  discretion  exercised  by  the  Board  of 
Trade  was  unreasonable."  The  objection  by  the 
Board  of  Trade  to  the  appointment  of  Gregson  as 
trustee  was  an  objection  npon  the  ground  uiat  his 
connection  with  the  bankrupt  and  his  estate  would 
make  it  difficult  for  him  to  act  with  impartiality, 
and  it  was  therefore  a  valid  objection  under 
sect.  21,  sub-sect.  2.  I  do  not  wish  to  lay  down 
any  general  rule,  bat  to  deal  only  with  the  present 
ca«e,  and  in  this  case  I  see  good  reason  why  Greg- 
son's  position  would  make  it  difficult  for  him  to 
act  with  ixopartiality.  The  only  question  which 
WiUiams,  J.  had  to  decide  was  whether  the 
objection  was  a  valid  one  or  not,  and  it  was  not 
for  him  to  say  that,  even  if  it  was  a  valid  objec- 
tion, yet  the  appointment  of  Gregson  would  be 
the  best  thing  for  all  the  creditors.  It  is  said  that 
it  will  be  best  to  realise  the  assets  first,  and  that 
this  question  as  to  the  interest  of  Emmerson  can- 
sot  arise  until  after  realisation.  Assuming  that 
to  be  ao,  it  cannot  make  the  objection  of  the 
Board  of  Trade  not  a  valid  objection.  The  appeal 
{ails,  and  must  be  dismissed. 

Smith,L.J. — Was  Gregson's  connection  with  the 
bankrupt  and  his  estate  such  as  to  make  it  difficult 
for  him  to  act  with  impartiality  in  respect  of 
lamb's  estate  P  If  it  was,  then  the  objection  of 
^  Board  of  Trade  was  a  valid  objection.  If  a 
i>ian  has  a  pecuniary  interest  in  the  success  of  one 
party,  and  not  in  the  success  of  another,  and  he  is 
«Ued  upon  to  act  between  them,  it  would  be 
oifficnlt  for  him  to  act  with  impartiality.  In 
™i8  case,  the  pecuniary  interest  of  Gregson  in 
womerson's  estate  was  3000?.,  and  in  Lamb's 
«t«te  only  about  400?.   Standing  in  that  position. 


can  it  be  said  that  Gregson's  connection  with  the 
estate  is  not  such  as  to  make  it  difficult  for  him 
to  act  with  imputiality  P  I  think  that  it  cannot 
be   so  said.      Williams,  J.  did  not  answer  that 

?uestion,  and  therefore  his  decision  was  wrong, 
am  of  opinion  that  the  objection  of  the  Board 
of  Trade  was  a  valid  objection.  ^^^  aOowed. 

Solicitor  for  the  appellants,  The  SolicUor  to  the 
Board  of  Trade. 

Solicitors  for  the  creditors  supporting  the 
appeal,  Linda  and  Co. 

Solicitor  for  the  respondents,  W.  Rawlins, 


Thursday,  July  12. 

(Before  Lord  Eshsb,   M.B.,  Kat  and 

Smith,  L.JJ.) 

Phabmacbitticai.  Sociktt  «.  AsM80ir.(a) 

APPEAL  F£OM  THE  QUEEN'S  BENCH  DIYI8IOH. 
Tharmacy  Acts — Sale  of  poisons — Medicine  con- 
taining   poison  —  Proprietary      medicine   — 
"  Patent  medicine  " — Pharmacy  Act  1868  (31  Jk 
32  Vict.  c.  121),  ss.  1.  2. 15,  and  16. 
The  Pha/rmaey  Act  1868  imposes  a  penalty  of  51. 
upon  any  person  who  seUs  "poisons"  toithout 
being  duly  qualified  (sect.  15),  and  the  articles 
described  in  the  schedule  are  to  he  deemed  to  he 
"  poisons  "  {sect.  2) ;  and  sect.  16  provides  that 
"  nothing  hereinbefore  contained  mall  interfere 
with  the  making  or  dealing  in  patent  medi- 
cines." 
The  defendant,  a  grocer,  told  an  ounce  bottle  of 
a  proprietary  medicine  which  contained  ons- 
ienth  of  a  grain  of  a  scheduled  poison.  The  whole 
bottle,  if  wken  at  once  by  a  ekUd  in  ordinary 
health,  viotdd  certainly  be  injurious  and  might 
be  fatal,  and  to  an  infant  would  probably  be 
fatal. 
Held  (affirming  the  decision  of  the  Qiieen's  Benek 
Division),  that  a  proprietary  medicine  was  not  a 
"patent    msdidne"    within    the   mea/nir^   of 
sect.  16;   and  that  the  defendant  had  sold  a 
"  poison  "  within  the  meaning  of  sect.  15. 
This  was  an  appeal  by  the  defendant  from  the 
judgment  of  the  Divisional  Court  (Charles  and 
Bruce,  JJ.),  affirming  the  judgment  of  the  County 
Court  judge  (70  L.  T.  Rep.  7&). 

The  action  was  brouent  in  the  County  Court 
by  the  Pharmacenticid  Society  to  recover  a 
penalty  of  52.  from  the  defendant,  under  sect.  15 
of  the  Pharmacy  Act  1868,  for  having  sold  a 
poison  contrary  to  the  provisions  of  that  Act. 

The  defendant  was  a  grocer,  and  was  not  a 
pharmaceutical  chemist  or  a  chemist  and  druggist 
within  the  meaning  of  the  Pharmacy  Act  18^. 

The  defendant  sold  an  ounce  bottle  of  a  pro- 
prietary medicine  called  "Powell's  Balsam  of 
Aniseed,"  which  was  a  cough  mixture  for  use  by 
adults  and  children. 

The  County  Court  judge  found  as  a  fact  that 
this  medicine,  among  other  ingredients,  contained 
one-tenth  of  a  grain  of  morphine,  which  is  a 
"  preparation  of  opium."  He  also  found  as  a  fact 
tlut,  "  if  the  whole  contents  of  the  bottle  were 
taken  at  once  by  a  child  in  ordinary  health  it 
would  certainly  be  injurious,  and  might  be  fatal, 
and  to  an  infant  probably  fatal." 

(0)  Beported  b;  J.  H.  Wiluahs,  Esq.,  JEteiTtater-at-L«w. 
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The  Pharmacy  Act  1868  (31  &  32  Vict.  c.  121) 
pixjvides : 

Seot.  1.  From  and  after  th«  thirty-first  day  of 
Deoember  one  thoiuand  eight  hundred  and  sixty-eight, 
it  Bhall  be  nnlawful  for  any  person  to  sell  or  keep  open 
shop  for  retailing,  dispensing,  or  compounding  poisons, 
or  to  assume  or  use  the  title  "  chemist  and  druggist."  or 
chemist  or  druggist  or  pharmacist,  or  dispensing  chemist 
or  druggist,  in  any  part  of  Great  Britain,  onless  soch 
person  shall  be  a  pharmaceutical  chemist,  or  a  chemist 
and  drnggist  within  the  meaning  of  this  Act,  and  be 
registered  under  this  Act  and  conform  to  SQoh  regula- 
tions as  to  the  keeping,  dispensing,  and  selling  of  such 
poisons  as  may  from  time  to  time  be  prescribed  by  the 
Pharmaoentioal  Society  with  the  consent  of  the  Privy 
Council. 

Seot.  2.  The  several  articles  named  and  described  in 
the  schedule  (A.)  shall  be  deemed  poisons  within  the 
meaning  of  this  Act,  and  the  council  of  the  Pharmaceu- 
tioal  Society  of  Great  Britain  (hereinafter  referred  to  as 
the  Pharmaceutical  Society)  may,  from  time  to  time  by 
reaolution,  declare  that  any  article  in  such  resolution 
named  ought  to  be  deemed  a  poison  within  the  meaning 
of  this  Act ;  and  thereupon  the  said  society  shall  submit 
the  same  for  the  approval  of  the  Privy  Council,  and  if 
such  approval  shall  be  given,  then  such  resolution  and 
approval  shall  be  advertised  in  the  London  Oaiette,  and 
on  the  expiration  of  one  month  from  such  advertisement 
the  article  named  in  such  resolution  shall  be  deemed  to 
he  a  poison  within  the  meaning  of  this  Act. 

Seat.  15.  From  and  after  the  thirty-first  day  of 
Deoember  one  thousand  eight  hundred  and  sixty -eight, 
any  person  who  shall  sell  or  keep  an  open  shop  for  the 
retailing,  dispensing,  or  compounding  poisons,  or  who 
shall  take,  use,  or  exhibit  the  name  or  title  of  chemist 
and  druggist,  or  chemist  or  druggist,  not  being  a  duly 
registered  pharmaceutical  chemist,  or  chemist  and 
druggist,  or  who  shall  take,  use,  or  exhibit  the  name  or 
title  pharmaoentioal  chemist,  pharmaneutist,  or  pharma- 
cist, not  being  a  pharmaceutical  chemist,  or  shall  fail  to 
oonform  with  any  regulation  as  to  the  keeping  or  selling 
of  poisons  made  in  pursuance  of  this  Act,  or  who  shall 
oompoimd  any  medicines  of  the  British  Pharmacopeia, 
except  according  to  the  formularies  of  the  said  Pharma- 
copeia, shall,  for  every  such  offence,  be  liable  to  pay  a 
poialty  or  sum  of  five  pounds,  and  the  same  may  be  sued 
for,  recovered,  and  dealt  with  in  the  manner  provided  by 
the  Pharmacy  Act  for  the  recovery  of  penalties  under 
that  Act ;  but  nothing  in  this  Act  contained  shall 
prevent  any  person  from  being  liable  to  any  other 
penalty,  damages,  or  punishment  to  which  he  would  have 
been  subject  if  this  Act  had  not  passed. 

Sect.  16.  Nothing  hereinbefore  contained  shall  extend 
to  or  interfere  with  the  business  of  any  qualified  apothe- 
cai}  ot  any  member  of  the  Boyal  College  of  Veterinary 
Soigeons  of  Great  Britain,  nor  with  the  making  and 
dealing  with  patent  medicines,  nor  with  the  businees  of 
wholenle  dealers  in  supplying  poisons  in  the  ordinary 
ooDiae  of  wholesale  dealings,  and  npon  the  decease  of 
any  pharmaceutical  chemist  or  chemist  and  druggist 
actnijly  in  business  at  the  time  of  his  death,  it  shall  be 
lawful  for  any  executor,  administrator,  or  trustee  of  the 
estate  of  such  phannacentioal  chemist  or  chemist  and 
druggist,  to  continne  such  business,  if  and  so  long  only 
as  such  bnsiness  shall  be  boni  fide  condncted  by  a  duly 
qualified  assistant ;  and  a  duly  qualified  assistant  within 
tiie  meaning  of  this  clause  shall  be  a  pharmaceutical 
chemist  or  chemist  and  druggist  registered  by  the 
registrar  under  the  Pharmacy  Act  or  this  Act :  Pro- 
vided always  that  registration  under  this  Act  shall  not 
entitle  any  person  so  registered  to  practise  medicine 
or  surgery,  or  any  branch  of  medicine  or  surgery. 

Sebednle  A.,  part  2,  among  other  poisons,  apecifies 
"  opium  and  all  preparations  of  opiimi  or  of  poppies." 

The  County  Court  judge  gave  judgment  for 
the  plaintitfs. 


Upon  an  appeal  to  the  Queen's  Bench  Division, 
the  Court  fCharles  and  Bruce,  JJ.)  dismissed  the 
appeal,  holding  that  the  case  was  governed  bj 
the  decision  in  PharmcCceutical  Society  v.  Fiftr 
(68  L.  T.  Rep.  490;  (1893)  1  Q.  B.  686). 

Leave  to  appeal  was  given,  and  the  defendant 
appealed. 

MouUon,  Q.C.  and  Bonsey  for  the  appellant— 
This  was  a  "  proprietaiy  medicine,"  and  cornea 
within  the  exceptions  of  sect.  16  as  to  "patent 
medicines."  According  to  the  ordinary  use  of 
the  English  language  "  proprietary  meiiicines^ 
are  "  patent  medicines,"  and  are  commonly  eo 
called.  '  There  are  not,  in  fact,  any  medicines  in 
use  in  respect  of  which  lettei-s  ratent  have  been 
granted  under  the  Great  Seal.  The  object  of  the 
Act  was  to  prevent  the  dispensing  of  medicines 
by  incompetent  persons,  and  to  secure  skill  in  the 
compounding  of  medicines.  In  the  case  of 
"  proprietary  medicines "  the  vendor  does  not 
compound  the  mediciries,  and  has  no  knowledge 
of  the  ingredients ;  he  sells  them  in  the  same 
state  as  he  obtains  them  from  the  proprietor.  It 
is  quite  immaterial,  therefore,  whether  he  is  a 
chemist  or  not,  and  the  provisions  of  sects.  1, 2, 
and  15  were  not  intended  to  apply  to  such  a  case. 
In  this  case  there  was  only  one  tenth  of  a  grain 
of  morphine  in  one  otmce  of  other  ingredients. 
It  cannot  be  said  that  the  whole  compound  is  a 
poison  merely  because  one  of  the  ingredients  is  a 
poison.  The  question  whethei-  a  medicine  is  a 
poison  or  not  cannot  depend  upon  the  size  of  the 
bottle  in  which  it  is  sold.  The  thing  sold  must 
be  itself  a  poison,  and  a  compound  cannot  become 
a  poison  merely  because  one  of  the  ingredients  is 
a  poison.  The  Act  does  not  say  that  a  compound 
containing  a  poison  is  a  poison  within  the  Act. 
The  decisions  of  the  Queen's  Bench  Division,  that 
the  question  depends  upon  the  quantity  of  poison 
contained  in  a  bottle,  are  wrong : 

Pharmareufieal  Soriety  T.Piper,6S  L.  T.  Eep.  490; 

(1893)  1Q.B.686: 

Pharmaceutical  Society  T.  Delre,  70  L.  T.  Bep.  139: 

(1894)  1  Q.  B.  71. 

Crump,  Q.C.  and  T.  R.  Grey  for  the  respon- 
dents.— A  "proprietary  medicine"  is  not  a  "patent 
medicine  "  within  sect.  16  of  the  Act.  "  Patent 
medicines "  are  medicines  in  respect  of  which 
letters  patent  have  been  granted.  In  several 
statutes  the  two  kinds  of  medicines  are  separately 
mentioned  : 

44  Geo.  3,  c.  98.  schedule : 

52  Geo.  3,  c.  150,  schedule : 

38  4  39  Vict  c.  63,  sect  6,  sub-sect  2. 
In  the  case  of  a  medicine  which  has  b«^ 
patented,  there  is  a  good  reason  for  the  exoeption, 
for  the  ingredients  are  all  described  in  the 
specification ;  but  in  the  case  of  proprietaiy 
medicines  the  ingredients  are  kept  secret.  The 
fact  that  a  poison  is  compounded  with  other 
ingredients  makes  no  difference : 

BfTiy  V.  H«>ii<l<>rcon,  22  L.  T.  Bep.  331 :  L.  Bep-  3 
Q.  B.  296. 
[He  was  stopped  by  the  Court-.] 
Bonsey  lepUed. 

Lord  EsHES.  M.R. — This  appeal  must  be  dis- 
missed. It  is  an  appeal  against  the  decision  of 
the  Divisional  Court  upon  an  appeal  from  the 
j  udgment  of  a  County  Court  judge.  With  regard 
to  the  facts  of  the  case,  we  are  not  authorised  to 
jitizedby  VjO- 
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depiart  from  the  facta  as  found  by  the  County 
Conrt  judge.  We  must  take  it,  therefore,  to  be  a 
fact  that  in  the  article  sold  by  the  defendant  there 
was  a  poison  named  in  part  2  of  schedule  A.  to 
the  Pharmacy  Act  1868  (31  &  32  Vict.  c.  121). 
We  do  not  know  what  the  other  ingredients  are ; 
bnt  one  of  the  ingredients  is  a  poison  named  in 
that  schedule.  We  do  know  that  there  were  other 
ingredients.  The  County  Conrt  judge  decided 
that  the  defendant  was  liable  to  the  penalty 
imposed  by  sect.  15  of  the  Pharmacy  Act  1868, 
for  hanng  sold  this  medicine,  which  he  did  sell  as 
a  medicine,  because  he  was  not  a  person  entitled 
to  sell  such  a  medicine  not  being  a  chemist  or 
dmgt^st.  It  is  said  that  the  defendant  did  not 
sell  the  poison  named  in  the  schedule  to  the  Act. 
The  argument  is  that  the  poison  was  mixed  with 
other  ingredients.  Nothing,  however,  was  done 
to  the  poison  to  alter  its  chemical  nature:  it  was 
stiU  left  with  its  chemical  nature  unaltered,  bnt  it 
was  mixed  with  other  ingredients.  Does  that-, 
according  to  the  ordinary  use  of  language,  make 
this  not  a  poison  P  If  poison  is  put  into  a  glass 
of  wine,  does  it  then  cease  to  be  a  poison  i*  I 
think  not.  That  has  often  b<^n  a  mode  of  poison- 
ing people.  So  in  this  case,  if  a  poison  is  put  into 
a  medicine,  and  a  person  sells  that  medicine,  he 
eeUs  the  poison.  There  is  nothing  whatever  in 
the  Act  of  Parliament  which,  according  to  ordinai-y 
language,  says  that  a  person  may  sell  a  poison 
when  mixed  with  other  ingredients  though  he  may 
not  sell  it  by  itself.  TMb  same  argument  was 
xaedinPharmaeeiUical  Society  v.  Piper  {uhi  sup.), 
where  it  was  answered  by  Collins,  J.,  and  it  was 
decided  that  a  person  did  sell  a  poison  though  it 
was  mixed  with  other  ingredients.  I  am  of 
(pinion,  therefore,  that  the  defendant  did  sell  a 
poison.  It  was  also  ai-gued  that  the  quantity  of 
pdaon  was  infinitesimal,  and  that  the  defendant, 
therefore,  did  not  sell  a  poison.  If  the  quantity 
of  poison  is  so  infinitesimal  that  the  court  wiU 
treat  it  as  not  existing  at  all,  then  the  maxim  De 
minimis  nan  curat  lex  applies.  That  is  not  so  in 
this  case,  and  the  defendant  did  sell  the  scheduled 
poison.  Then  it  is  argued  that  this  case  comes 
within  the  exceptions  of  sect.  16  becausa  the 
article  sold  was  a  "  patent  medicine."  It  is  said 
that  all  proprietary  medicines  are  known  as 
"  patent  medicines."  I  doubt  whether  that  is  so  ; 
bnt  it  is  wholly  immaterial.  We  have  to  construe 
the  ict  of  Parliament.  When  we  find  that,  in 
statutes  dealing  with  this  same  subject-matter  of 
patent  medicines,  proprietary  medicines  and 
patent  medicines  are  distinguished,  and  that  this 
Act  deals  with  patent  medicines  only,  we  must 
saj  that  this  Act  applies  only  to  patent  medicines 
in  respect  of  which    letters    patent  have  been 

rnted.  I  agree  with  the  jade^ent  of  Collins, 
.  in  Pharmaceutical  Society  v.  Piper  {ubi  sup.), 
■which  is  supported  by  the  judgment  of  Lush,  J.,  in 
Berry  v.  Henderson  lubi  sup.).  I  think  that  both 
those  cases  were  rightly  de«ided,  and  that  this 
appeal  fails. 

Kat,  lij. — This  was  an  action  by  the  Fhar- 
nucentical  Society  against  the  defendant  to 
recover  a  penalty  under  sect.  15  of  the  Pharmacy 
Act  1868,  which  makes  any  pei-son  who  sells  a 
poison,  not  being  a  chemist  or  druggist,  liable  to 
a  penalty  of  five  pounds.  The  material  facts 
have  been  found  by  the  County  Court  judge. 
This  is  a  proprietary  medicine,  called  "  Balsam  of 
Ai>iaeed,'*^which  contains  one-tenth  of 

VoLUai.,1825». 


a  grain  of 


morphine  in  each  bottle.  This  might  be  fatal  to 
a  child  if  the  whole  bottle  were  taken  at  once,  and 
would  certainly  be  injurious.  The  maxim  De 
minimis  non  curat  lex  cannot,  therefore,  apply  in 
this  case.  I  dai'esay  that,  in  a  case  where  the 
proportion  of  the  poison  was  so  exceedingly 
smEill  as  to  be  Quite  innocuous,  then  the  maxim 
might  apply.  This  is  not  a  case  of  that 
kind.  It  has  been  argued  that  this  was  not 
a  sale  of  the  poison  "  morphine "  because  it 
was  only  a  sale  of  a  compound  which  contained 
"  morphine."  Upon  looking  at  the  Act  of  Parlia- 
ment it  is  clear  that  that  argument  cannot  be 
maintained.  The  Act  provides,  by  sect.  1,  that 
"  it  shall  be  unlawful  for  any  person  to  sell  .  .  . 
poisons  .  .  .  unless  such  person  shall  be  a 
chemist  or  druggist " ;  and  sect.  2  says  that  the 
articles  named  m  schedule  A.  shall  be  deemed  to 
be  poisons  within  the  meaning  of  the  Act. 
Turning  to  schedule  A.,  "opium,  and  all  pre- 
parations of  opium  or  of  poppies"  are  named. 
Any  person,  therefore,  who  sells  "  opium  or  any 
preparation  of  opium  "  sells  that  which  no  person 
except  a  chemist  or  druggist  can  sell  without 
incurring  a  penalty.  The  argument  that,  because 
this  particular  article  is  a  compound  of  which 
the  poison  is  only  one  ingredient,  it  may  therefore 
be  sold  by  an  unqualified  person,  is  absurd. 
Suppo&e  a  compound  were  made  of  all  the  articles 
named  in  the  schedule,  would  it  be  said  that  a 
person  selling  that  compound  did  not  sell  any  one 
of  the  poisons  in  it  P  It  cannot  possibly  be  the 
meaning  of  the  Act  of  Parliament  that  an  un- 
qualifiea  person  may  sell  any  one  of  the  specified 
poisons  if  it  is  mixed  with  other  ingredients  in  a 
bottle  the  whole  contents  of  which,  if  taken  at 
once,  may  kill  a  child.  Such  a  construction 
would  destroy  the  effect  of  the  Act.  If  a 
mixture  contains  a  considerable  quantity  of 
poison,  such  as  would  be  injurious  if  all 
taken  at  once,  a  sale  thereof  by  a  person  not 
duly  qualified  is  contrary  to  the  Act.  It  is 
further  argued  that  this  case  is  within  the  excep- 
tion contained  in  sect.  16,  which  provides  that 
"  nothing  hereinbefore  contain,ed  shall  extend  to 
or  inteiiere  with  .  .  .  themakingordealingiii 
patent  medicines  " ;  and  it  is  said  that,  in  ordinaiy 
language,  all  proprietary  medicines  are-  now 
classed  as  ''patent  medicines."  Is  that  the- 
meaning  of  "  patent  medicines  "  in  the  Act  ?  We- 
have  seen  how  the  Legislature  has  dealt  with  them 
in  other  Acts  of  Parliament ;  "  patent  medicines  " 
have  always  been  distinctly  dealt  with,  as  in 
the  statute  52  G^.  3,  c.  150.  I  entirely  agree- 
with  the  judgment  of  Collins,  J.  in  Pharmaceutical 
Society^  v.  Piper  {ubi  sup.).  The  reasons  for  the 
exception  ot  "  patent  medicines "  are  clear. 
Where  a  medicine  is  patented  under  the  Great 
Seal  a  specification  is  lodged  describing  the 
Lngrediente  and  mode  of  manufacture,  so  that  any 
person  can  ascertain  the  ingredients  of  a  patented 
medicine.  That  is  one  reason  for  the  exception. 
Another  reason  is  that, if  by  statute  such  apatent  is 
good,  it  would  be  a  hardship  to  take  away  from 
the  inventor  that  which  he  had  exercised  aa  a 
right  under  the  Great  Seal.  For  these  reasons  I 
think  that  it  is  plain  t^at,  in  sect.  16,  the  worjs 
"  patent  medicines  "  mean  medicines  in  respect  of 
wnich  letters  patent  have  been  granted,  and  do  , 
not  extend  to  mere  proprietary  medicines,  in 
respect  of .  which  no  letters  patent  have  been 
granted. 
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Smith,  L.J. — This  was  an  action  by  the  Phar- 
maoeiitical  Society  against  a  grocer  to  recover  a 
penalty  under  sect.  15  of  the  Pharmaoy  Act  1868, 
lor  selling^a  poison  without  being  a  diuy  qualified 
person.  The  first  question  is,  whether  the  defen- 
dant sold  a  "  poison  "  within  the  meaning  of  the 
Act ;  and  the  second  question  is,  whether,  if  he  did 
so  sell  a  poison,  it  was  a  "  patent  medicine  "  within 
the  meaning  of  sect.  16.  Three  cases  have  been 
decided  upon  this  question :  Berry  v.  Henderscm 
{ubi  *«».) ;  Pharmaceutical  Society  t.  Piper  («W 
«t(n.);  ^harma/xutieal  Society  v.  Delve  (w>i  sup.). 
What  then  is  the  meaning  of  the  Act  of  Parlia- 
ment P  For  myself,  I  do  not  see  much  difficulty 
in  that  question.  The  general  object  of  the  Act 
is  to  secure  that  poisons  shall  be  dispensed  only 
by  duly  qualified  persons,  and  therefore,  I  should 
say,  to  prevent  grocers  selling  poisons.  The  Act 
says,  in  sect.  1,  that  it  shall  be  unlawful  for  any 
person  to  sell  poisons  unless  such  person  is  a 
pharmaceutical  chemist,  or  a  chemist  and  drug- 
gist within  the  meaning  of  the  Act ;  and  sect.  2 
provides  that  the  articles  specified  in  schedule  A. 
shall  be  deemed  to  be  poisons.  The  meaning  of 
those  two  sections  is,  that  no  one  but  a  chemist 
shall  sell  the  poisons  specified  in  the  schedule. 
In  the  schedule  there  is  a  catalogue  of  poisons, 
and  in  part  2  "opium,  and  all  preparations  of 
opium,"  are  specified.  If  the  Act  stopped  there, 
I  cannot  see  now  it  can  be  said  that  the  defendant 
did  not  sell  a  poison  within  the  meaning  of  the 
Act,  because  it  has  been  found  as  a  fact  that  a 
scheduled  poison  is,  in  a  substantial  quantity, 
contained  m  the  medicine.  In  my  opinion  he 
certainly  has  done  so.  It  is  argued  that  he  sold 
it  mixed  with  something  else.  Even  if  he  did, 
that  cannot  make  any  difference,  for  still  he  sold 
the  poison.  Then  it  is  said  that  the  case  is  within 
the  exceptions  of  sect.  16,  this  being  a  "  patent 
medicine."  K'o  letters  patent  have  been  granted 
in  respect  of  it,  but  it  is  said  that  a  proprietaiy 
medicine  is  included  in  the  term  "  patent  medi- 
dne."  I  cannot  construe  sect.  16  in  that  way 
without  any  authority.  In  other  statutes  the  dis- 
tinction is  drawn  between  "  patent  medicines  " 
and  "  proprietary  medicines."  It  is  therefore,  I 
think,  quite  clear  that  in  sect.  16  only  patent 
medicines,  in  respect  of  which  letters  patent  have 
been  granted,  are  meant.    The  appeal  must  be 

dismissed.  .        ,  -,.  , 

Appeal  dismwsed. 

Solicitors  for  the  appellant.  Neve  and  BeeJc. 
Solicitors  for  the  respondents.  Flux,  Son,  and  Co, 
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June  16  arid  19. 

(Before  Nobth,  J.) 

Be  Snaith  ;  Snaith  v.  Snaith.  (a) 

Win —  Conatruetion — Legacy — IHreetion  to  $et 

apart — Interest. 

T.  8.,  by  his  wUl,  gave  all  his  residuary  real  and . 

personal  estate  to  trustees  upon,  trust  to  pay  cer- , 

tain  legacies  and  annuities,  and  proceed^  "  and 

■  my  trustees  will  hold  the  sum  o/SOOOI.  upon  trust 

to  invest  the.  same  in  good  seouriiy,ancLto  paiy . 

(a)  Bcpoited  bj  J.  B.  Bboou,  E«q.,  Burlster-aV-Law. 


the  same  to  the  five  sons  of  my  late  brother  J.  S., 
that  is  to  say,  to  Bichard  B.,  B.  8„  N.  8.,  J.  8, 
and  A.  Y.  8.,  4002.  each  when  they  shM  attait 
the  age  of  twenty-one  years  respectively,  and  if 
one  or  more  of  them  die  before  reaching  tiie  saU 
age,  their  shares  to  be  equally  divided  among  their 
survivors ;  and,  as  to  all  the  rest  of  my  estate,  I 
give  the  same  to  T.  8.  Hall. 
Held,  on  an  originating  sum,mons  taken  out  by  one 
of  the  five  sons  of  J.  8.,  that  the  wiU  directed  tkt 
severance  of  the  fund  for  the  benefit  of  the  five 
legatees,  and  that  they  were  erUitled  to  intend 
on  their  legacies  from  the  day  of  the  testator't 
death. 
Re  Medlock  (54  L.  T.  Bep.  828;  55  i.   /.  738, 

Ch.)  followed. 
Thoblas  Snaith  br  his  will  appointed  Kichobs 
Snaith,  Thoa.  Snaitn  Hall,  and  Michael  Snudi, 
jun.,  his  executors  and  trustees,  and  after  rnaUng 
certain  specific  devises  and  bequests,  devised  sua 
bequeathed  all  the  residue  of  his  real  and  personal 
estate  to  his  executors  "  to  hold  the  same  uptm 
trust  in  good  security  for  the  following  l^ades 
and  annuities :"  then  followed  the  gift  of  certain 
legacies  and  annuities,  and  the  wiU  proceeded : 

And  my  tmstees  will  hold  the  gnm  of  20001.  upon 
troBt  to  invest  the  same  in  gooA  aeonrity,  and  to  paj  flu 
same  to  the  five  song  of  my  late  brother  John  Bnaift, 
that  is  to  say,  to  Biohatd  Snaith,  to  Biddle  Snaitii,  to 
Nicholas  Snaith,  to  John  Snaith,  and  to  Alfred  Youbk 
Snaith  4001.  each  when  they  shall  attain  the  age  of 
twenty-one  years  respectively.  And  if  one  or  more  d 
them  die  before  reaching  the  said  age,  tiiur  shares  to  bs 
equally  divided  among  their  snrvivors.  And  as  to  all  tin 
rest  and  residne  and  remainder  of  my  estate  and  effeeli 
both  real  and  personal,  I  give  and  devise  and  beqneriii 
the  same  to  my  said  nephew  Thos.  Snaith  Hall,  my  heir 
and  lesidnary  legatee. 

The  testator  died  on  the  15th  June  1885. 
The  trustees  paid  the  le^icies  of  400!.  to 
Bichard  Snaith  and  Biddle  Snaith  on  the  Sth 
Oct.  1888  and  the  19th  May  1891  upon  theb 
respectively  attaining  the  age  of  twenty-one 
years. 

On  the  23rd  Sept.  1889  the  tnistees  invested  the 
sum  of  11642.,  being  the  amount  of  the  three 
remaining  legacies,  less  duty,  in  the  purchase  of 
11972.  13«.  9d.  Consols. 

Nicholas  Snaith,  the  third  son  of  John,  attained 
twenty-one  on  the  19th  June  1893,  and  his  legaqr 
was  then  paid  to  him  without  interest. 

Nicholas  Snaith  then  took  out  this  originatiBZ 
summons  against  the  sole  surviving  trustee  and 
the  executors  of  Thos.  Snaith  Hall,  the  last 
deceased  trustee  and  residuary  legatee,  for  » 
declaration  that  he  was. entitled  to  interest  at 
4  per  cent,  on  his  legacy  from  the  testator's  death, 
or  to  one-fifth  of  the  income  of  the  securities  on 
which  the  20002.  had  been  invested. 

Theobald  for  the  pladntifEs. — ^The  only  qnestiom 
is  whether  these  legacies  carry  interest  from  tie 
testator's  death:  It  is  settied  law  that  they  do 
carry  interest  if  they  are  directed  to  be  set  apaii 
from  the  rest  of  the  testator's  esiate  for  the 
benefit  of  the  legatee.  There  may  be  some  ques- 
tion what  amounts  to  a  direction  to  set  apart,  btt 
here  it  is  clear.  Ba  Meiloek  (54  L.  T.  Em.  828;S5 
L.  J.  738,  Ch.)  is  exactly  in  point.  fNoBia, J- 
referred  to  Be  Inman  ;  Jtiman  y.  Bolit  (69  L  T. 
Bep.  374 ;  (1893)  8  Gh.  518).  In  tkat  case  then 
was  merely  a  direction  to  raise  and  pay  SOOIR.  to 
each  son  who  attained  twenty-one,  no-ureetUB  t" 
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niTesi;,  and  nothing  to  show  any  intention  to  sever 
tite  legacy  from  the  residue.  The  case  is  therefore 
consistent  with  Be  Medloek.  It  is  true  that 
Kekewich,  J.  there  commented  on  Kay,  L. J.'s  (then 
Eaj,  J.)  statements  of  the  law  in  Be  MecUoek,  but 
lie  does  not  differ  fiom  the  decision.  Kidman  y. 
Kidman  (40  L.  J.  359,  Ch.)  and  Johngt<m  ▼.  O'NeiU 
(3  L.  Bep.  Ir.  476)  are  in  my  favour.  Dundaa  v. 
Wolfe  Murray  (1  H.  &  M.  425)  is  a  strong  autho- 
rity in  favour  of  interest  being  given  here,  for,  in 
that  case,  the  direction  was  to  raise  only,  not 
raise  and  invest.  [Nobth,  J. — In  that  case  the 
tesidaewaa  settled.]  In  this  case  the  direction  to 
Tuse  and  invest  is  a  clear  segregation  of  the  20002. 
tor  the  benefit  of  the  legatees,  and  not  of  the 
estate.  Be  Jvdkin'e  Trust  (50  L.  T.  Rep.  200  ; 
2SGh.  Div.  743)  is  clearly  distinguishable;  there 
was  no  direction  to  set  apart  or  invest,  and  the 
fnnd  had  only  been  separated  because  the  residue 
became  payable  first. 
Yaie  Lee  for  the  snrriving  trustee. 
MieMem  for  the  executors  of  Thomas  Snaith 
HalL — The  course  which  the  trustees  have  pur- 
sued  in  paying  the  legacies  without  interest  was 
Q>e  right  one.  The  mere  fact  of  severance  being 
contemplated  by  the  testator  is  only  an  argument 
in  favour  of  interest,  it  is  not  conclusive  : 

Fetting  v.  Allen,  S  Hare,  573. 
The  same  rale  is  lud  down  in  Dundas  y.  Wolfe 
Murray  (ufri  aup.),  though  there  the  court  came  to 
the  conclusion  from  the  whole  scheme  of  the  will 
that  the  t-estatrix  intended  a  severance  for  the 
benefit  of  the  legacies.  The  present  case  is 
governed  by  Be  Inman  .  Inman  v.  Bolls  (itbi  sup.) 
and  Be  Judkin's  Trust  '(ubi  styp.).  The  testator 
only  directs  the  severance  of  the  2000Z.  for  con- 
venience to  provide  for  the  payment  of  five  sums 
of  400Z.  because  the  residue  might  be  payable 
before  the  leeicies.  In  Be  Medloek  the  gift  was 
of  an  invested  fund,  and  the  judge  drew  &om  the 
▼hole  will  an  inference  that  the  widow  was  not  to 
take  the  income. 

North,  J. — I  think  the  law  on  this  subject  is 
dear,  and  the  cases  are  not  in  conflict  with  each 
other ;  the  only  question  is  in  the  application  of 
the  role  to  particular  instances.  If  tne  legacy  is 
directed  to  be  severed  merely  for  purposes  of 
administration,  as  because  the  residue  is  to  be 
paid  over  at  once,  or  to  be  invested  in  land,  then 
a  contingent  legacy  does  not  carry  interest  until 
it  vests.  But  if  a  severamoe  from  the  residue  is 
directed  for  any  purpose  connected  with  the 
legacy  itsdf ,  that  fact,  without  anything  else,  is 
mffident  to  make  the  legacy  carry  interest.  In 
this  case,  I  think  the  testator  intended  to  sever 
tluagnm  of  2000Z.  from  the  rest  of  his  estate  for 
the  benefit  of  the  legatees.  One  thing  which 
anists  me  in  coming  to  that  conclusion,  is  that  he 
nerer  contemplates  any  part  of  this  sum  form- 
ug  port  of  his  residuary  estate.  Of  course,  it 
vwild  have  fallen  into  the  residue  if  all  the  sons 
of  John  had  died  under  twenty-one,  but  the 
'  testator  is  so  clear  that  it  has  all  been  dispoBed  of 
^»t  he  does  not  direct  that  any  part  shall  fall 
pto  his  residuary  estate.  I  think  the  wording  of 
the  whole  passage  shows  that  the  testator  was 
'♦onridering  the  benefit  of  the  legatees,  not  the 
convenience  of  administering  his  estate,  in 
directing  this  severance.  He  directs  the  trustees 
to  hold  20002.  upon  trust  to  invest^the  same  upon 
SW)d  aecotitiea ;  they  are  not  diracted  to  appro- 


priate  existing  securities,  which  would  have  been 
all  that  was  necessary  for  purposes  of  adminis- 
tration, but  to  invest  a  sum  of  cash.  Then  follows 
the  direction  to  pay  the  same  to  the  five  sons  of 
my  brother  John;  that  is  to  say,  4001.  to  each 
when  they  shall  attain  the  age  of  twenty-one  years 
respectively,  "  and  if  one  or  more  or  them  die 
before  reaching  the  said  age,  their  shares  to  be 
equally  divided  among  their  survivors."  There  is 
no  doubt  of  the  meamug  of  that.  If  one  or  more 
die  before  attaining  twenty-one,  the  survivors  are 
to  take  not  only  4002.  each,  but  the  whole  20002. 
So  that  that  whole  sum  is  to  be  severed  from  the 
residue  for  their  benefit,  not  merely  set  apart  to 
provide  five  legacies.  Then  comes  the  gift  of  the 
residue  remaining  after  setting  apart  the  20002. 
That  being  so,  I  cannot  distinguish  the  case  in 
any  way  from  Be  Medloek  (vhi  sup.),  except  that 
this  case  is  rather  stronger,  for  uie  direction,  to 
invest,  which  is  only  implied  in  Be  Medloek,  is 
expressed  here,  and  makes  the  direction  to  sever 
for  the  benefit  of  the  legatees  clearer  and  more 
emphatic.  There  must  be  a  declaration  that  the 
plaintiff  was  entitled  to  interest  at  4  per  cent,  on 
his  legacy  from  tbe  day  of  the  testatco-'s  death  to 
the  23rd  Sept.  1889,  and  from  that  date  to  his 
share  of  the  dividends  upon  the  Consols  then 
purchased. 

Solicitors  :  Clarkson,  GreenioeUs,  and  Co.,  agents 
for  Francis  and  Bates,  Newcastle;  Flux,  Lead- 
bitter,  and  Co.,  agents  for  W.  H.  Brett,  Morpeth. 


Jtdy  1,  4,  5,  6,  7,  8,  11, 12, 13,  1893,  and  May  9, 

1894. 

(Before  Noeth,  J.) 

The  Matob  and  Cobpobation  of  Bbadfobd 
V.  Pickles,  (a) 

Water — Subterranean  springs — Water  company-^ — 
Cutting  off  supply  to  springs — Bights  of  a^je/in- 
ing  landovmer  —  Bond,  fides  —  InjuneHon  — 
Bradford  Waterworks  and  Improvement  Act* 
1842  and  1854. 

In  the  year  1842  the  Bradford  Wateruiorhs  Com- 
pany was  ineorporated  by  Aet  of  FarMamKai 
with  power  to  take  certain  lands  known  as 
Trooper  or  Many  Wells  Farm,  and  to  divert  amd- 
take  the  water  from  the  several  springs  and 
stream^s  edUed  Many  Wells  arising  or  flowing  in' 
and  through  the  saMfarm ;  and  it  was  enacted 
that,  after  the  said  Many  WeUs  springs  had  been- 
purchased  by  the  com/pany,  U  should  not  be  law- 
ful for  any  person  other  than  the  company  to 
divert,  alter,  or  appropriate  in  any  other  manner 
than  by  law  they  might  be  legaUy  entitled,  any 
of  the  waters  then  supplying  or  flowing  from  (ne 
same,  or  to  sink  any  weUor  pit,  or  do  any  ad, 
matter,  or  thirig  whereby  the  waters  of  the  said 
springs  might  be  drawn  off  or  diminished  in 
qtMntity.  The  Act  also  provided  that,  if  the 
owner  of  any  minerals  under  the  company's 
works,  or  within  forty  yards  thereof,  wished  to 
work  them,  he  should  give  notice  to  the  eom,pany, 
and  if  the  company  thought  the  working  likely  to 
damage  their  toorks,  and  were  willing  to  make- 
compensation,  the  otoner  should  not  worfc  them: 
The  said  farm  and  springs  were  purchased  by 
this  company,  and  in  1854  the  undertaking  and' 


(a)  B«poitea  by  J.  B.  Brooks,  Eiq.,  Buiist«r-M-L»w. 
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all  the  potoen  of  the  company  were  traneferred 
to  the  BraAfori   Corporation.    The  defendant 
voa*  the  owner  of  IwnA  lying  on  the  slope  of  a  hiU 
immediately  above  the  Many   Wells  springs,  in 
and  under  which   land   the   water   supplying 
those  springs  was  collected.    Neither  the  com- 
pany nor  the  corporation  had  purchased  or  paid 
compensation  for  the  defendant's  land  or  the 
water  under  tt.    In  1891  the  defendant  gave 
notice  to  the  corporation  that  he  intended  to  work 
his  minercds  by  means  of  a  shaft  and  drift  or 
tunnel  shown  on  a  plan  annexed.    The  minerals 
consisted  of  stone  only,  and  the  tunnel  was  not 
required  for  the  actual  working,  but  as  a  drain 
to  carry  off  the  water.    The  corporation  did  not 
offer  to  pay  compensation  for  the  defendant's 
minerals,  and  he  then  began  to  construct  his 
tunnel.     The  corporation  brought  this  action  to 
restrain  him  from    continuing  the  tunnel  or 
making  any  other  shafts  or  tunnels  by  which  the 
water  in    the  Many   Wells  springs  would  be 
diminished.    It  was  proved  that  the  tunnel,  if 
completed,  would  intercept  and  drain  away  m^st 
of  the  water  which  supplied  the  springs,  but  that 
tt  would  intercept  it  before  it  had  gathered  into 
any  defined  channel.    It  was  alleged,  and  the 
Court  held  it  to  be  proved,  that  the  proposed 
tunnel  was  not  being  constructed  by  the  defen- 
dant with  the  bon&  fide  intention  of  getting  the 
stone  on  his  land,  but  loith  the  object  of  inter- 
cepting the  plaintiffs'  water  and  forcing  them  to 
pay  compensation  or  buy  hie  land. 
Eild,  (1)  that  by  the  common  law  an  owner  of  land 
has  a  right  to  make  what  shafts  and  tunnels  on 
his  land  he  pleases,  and  that  the  court  cannot 
examine  his  motive  and  restrain  him  because 
they  are  not  made  bozi&  fide /or  the  benefit  of  his 
own  land  or  mines ;  (2)  but  that  the  works  in 
question  were  forbidden  by  the  Acts  referred  to, 
and  the  plaintiffs  were  entitled  to  an  injunction 
on  that  ground.     The  defendant  was  ordered  to 
pay  half  the  costs  of  the  action. 
This  was  an  action  brought  bj  the  Mayor  and 
Corporation  of  Bradford  in  Yorkshire  to  restrain 
the  defendant  Pickles  f  i-om  making,  or  continuing, 
or  using  a  certain  drift  or  tunnel  on  his  land,  and 
from  further  sinking  a  certain  shaft,  and  from 
making  or  continuing  any  other  works,  or  doing 
anything  whereby  the  waters  of  the  Many  Wells 
springs  or  of  a  stream  called  Hewenden  Beck  on 
a  farm  called  Trooper  or  Many  Wells  Farm,  in 
the  parish  of  Bradford,  might  be  drawn  off  or 
diminished  in  quantity,  or  polluted  or  injuriously 
affected,  and  from  interf eidng  in  any  way  with  the 
rights  of  the  corporation  to  the  said  waters. 

The  claim  of  tne  corporation  was  founded  upon 
tiie  following  Acts  of  Parliament : — 

By  an  Act  passed  in  1842  (5  &  6  Vict.  c.  vi.)  the 
Bradford  Waterworks  Company  was  incorporated 
for  supplying  Bradford  with  water.  The  com- 
pany were  empowered  to  acquire  lands  for  the 
parposes  of  their  undertaking,  and  it  was  enacted 
by  sect.  233  that, 

Snbject  to  the  restrictiong  uid  proTimana  in  this 
Aot,  it  shall  be  lawfnl  for  tbe  company  from  time  to 
time  to  divert  or  alter  the  course  of  a  certain  beck, 
called  Hewenden  Beok  or  Harden  Beck,  and  also  to 
divert  and  to  take  the  water  from  the  several  streams 
and  spring  hereinafter  mentioned,  that  is  to  say  (inttr 
alia)  the  springes  and  streams  of  water  called  Many  Wells 
arising  or  flowing  in  and  through  a  certain  farm,  lands, 
and  grounds  called  Trooper  or  Many  Wells  Farm. 


Sect.  234.  After  the  said  Many  Wells  springs  lure 
been  purchased  by  the  company  it  shall  not  be  lawful  {n 
any  person  other  than  the  said  company  to  divert,  alts, 
or  appropriate  in  any  other  manner  than  by  law  t^ 
may  be  legally  entitled  any  of  the  waters  supplying  ot 
flowing  from  the  same,  or  to  sink  any  well  or  pit,  or  to  do 
any  aot,  matior,  or  thing,  whereby  the  waters  of  tk 
said  springs  may  be  drawn  off  or  diminished  in  qoantitj: 
and  if  any  person  shall  illegally  divert,  alter,  or  appn- 
priate  the  said  waters,  or  any  part  thero<rf,  or  sink  uf 
snoh  well  or  pit,  or  shall  do  any  such  act,  matter,  or 
thing  whereby  the  said  waters  may  be  drawn  off  or 
diminished  in  quantity,  and  shall  not  immediately  im 
being  required  so  to  do  by  the  said  company,  repair  ilit 
injury  done  by  him,  so  as  to  restore  the  said  springa  aid 
the  waters  thereof  to  the  state  in  which  they  were  befon 
saoh  illegal  act  as  aforesaid,  he  shall  forfeit  to  tbe  asiii 
company  a  sum  not  exceeding  Ave  pounds  for  every  da; 
during  which  the  said  supply  of  water  shall  be  diverW 
or  diminished  by  reason  of  any  work  done  or  act  po- 
formed  by  or  by  the  autliority  of  suoh  person,  in  additira 
to  the  damage  which  the  company  may  sustain  by  num 
of  their  supply  of  water  being  diminished. 

The  Act  also  contained  a  provision  (sect  196i 
that  any  owner  or  lessee  of  mmerals  lying  under 
or  within  forty  yards  of  the  works  of  the  compauv 
who  desired  to  work  them  should  give  notice  to  Uie 
company,  and  should  not  work  them  if  the  company 
were  willing  to  pay  compensation  for  them.  The 
company  purchased  under  their  Act  tlie  Uany 
Well's  farm  and  springs,  and  constructed  a  baain  w 
well  of  masonry  at  Many  Wells,  in  which  thej 
collected  the  water  and  condacted  it  "by  mains 
into  Bradford. 

In  1854  an  Act  was  passed  (17  &  18  Tict 
c.  cxxiv.)  dissolving  the  old  company  and  incor- 
porating a  new  one  with  the  same  name.  All 
the  property  and  powers  of  the  old  companr 
were  vested  in  the  new  one,  and  the  Act  of  18k 
was  repealed,  but  sect.  234  of  that  Act  was  re- 
enacted  in  the  same  words  by  sect.  49  of  the 
new  Act.  The  Waterworks  Clauses  Act  1847 
(10  &  11  Vict.  c.  17)  was  incorporated  with  this 
Act. 

By  the  Bradford  Corporation  Waterworks  Act 
1854  (17  &  18  Vict,  c,  cxzix.)tiie  corporation  were 
authorised  to  purchase  the  whole  undertakiDg  of 
the  company  incorporated  by  the  last  mentioned 
Act,  and  it  was  enacted  that  upon  such  purchase 
all  the  property,  rights,  and  powers  of  the  com- 
pany should  vest  in  the  corporation.  The  cor- 
poration very  soon  afterwards  purchased  the 
nndertaking  of  the  company. 

Evidence  was  gone  into  at  great  lengtJi  from 
which  it  appeared  that  the  Hewenden  Beck  ran  in 
a  northerfv  direction  down  a  valley  on  the  we* 
side  of  which  the  land  rose  to  a  considerable 
height.  In  the  bottom  of  this  valley  the  water 
company  constructed  a  reservoir  called  Hewendm 
reservoir  chiefly  as  a  compensation  r««ervoir  to 
supply  water  bo  miUs  which  might  have  their 
water  supply  interfered  with  by  the  operations  of 
the  company. 

The  Many  Wells  springs  were  a  group  of  springs 
suddenly  issuing  from  the  hillside  on  Uie  west  of 
the  valley,  at  the  height  of  thirty  or  forty  feet 
above  the  level  of  the  water  in  the  Hewendea 
reservoir,  with  an  outlying  spring  at  a  pl«<* 
called  the  watering-place  (from  an  old  troogh 
formerly  placed  there  for  the  use  of  cattle)  lying 
higher  than  and  about  six  chains  to  the  south  of  tbe 
Many  Wells  spring  proper.  About  forty  or  fifty 
yards  to  t^e  west  of  Many  Wells,  and  higher  np  tte 
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dope,  was  a  pnblio  road  called  Doll's  Lane,  which 
extended  to  and  passed  close  by  the  watering- 
place.  Before  the  company's  works  were  con- 
stnicted  the  water  from  these  springs  ran  down 
in  open  defined  channels  to  Hewenden  Beck. 

Tne  land  purchased  by  the  company  in  Jtme 
1843  extended  from  Doll's  Lane  to  and  beyond 
Hewenden  Beck,  including  the  Many  Wells 
spring  proper,  and  extending  up  to  but  not 
inclacung  the  watering-place.  The  company 
coDBtmcted  stonework  conduits  and  a  basm  or 
well  of  masonry  at  Manywells  to  gather  the  water 
of  the  springs  there,  and  they  intercepted  the 
water  which  rose  at  the  watering-place  as  it 
entered  their  land  at  a  point  some  mty  feet  from 
the  old  trough,  by  pLuiing  there  a  second  trough, 
and  conveyed  it  thence  in  a  pipe  to  Many  Wefls, 
AH  the  waters  thus  gathered  at  Many  Wells  were 
eonveyed  in  mains  to  Bradford,  without  going 
down  into  the  Hewenden  reservoir. 

The  defendant  owned  aboyt  140  acres  of  land 
adjoining  the  land  of  the  corporation  on  the  west 
and  higher  up  the  slope  of  the  hill. 

The  upper  strata  of  the  land  in  the  district 
eompiising  the  lands  of  the  corporation  and  of 
the  oefen&nt  consisted,  below  the  surface  soil,  of 
what  ia  known  as  millstone  grit,  consisting  in  the 
■uun  of  sandstones  of  various  kinds,  much  fissured 
and  easily  pervious  to  water.  Below  this  were 
strata  of  indurated  clay  and  shale,  forming  a 
watertight  floor  or  bed.  These  strata  were  inter- 
sected by  two  main  faults  running  practically  east 
and  west,  and  lying  from  300  to  4fiO  yards  apai-t, 
the  Many  Wells  springs  being  about  equidistant 
from  each  fault.  According  to  the  evidence  of  the 
experts,  whose  view  the  learned  judge  considered 
to  be  made  out,  these  faults  formed  barriers 
impervious  to  water ;  and  therefore  the  rain  falling 
on  the  higher  land  to  the  west  of  the  Many  Wells 
springs  found  ite  way  down  to,  and  saturated  the 
lower  measures  of  the  millstone  grit,  and,  being 
nnable  to  get  away  to  the  north  or  south  through 
the  faulte,  fonnd  ite  way  out  at  those  springs 
Oa  the  side  of  the  hill  where  the  clay  and 
shale  approached  ite  outorop,  the  dip  of  the  land 
fo  the  east  b^ng  more  rapid  than  the  dip  of  the 
strata. 

The  defendant  had  at  one  time  worked  a  quarry 
open  his  land,  but  had  only  worked  down  to  a 
point  very  much  higher  than  Many  Wells  springs 
when  he  ceased  to  work  because  of  faulte  in  the 
ttone. 

.  Early  in  1890  the  defendant  sunk  a  shaft  which 
he  called  a  trial  shaft,  in  his  own  land  at  a  point 
i  little  to  the  south  of  the  southern  fault.  Twice 
daring  the  sinking  of  this  shaft  water  occurred, 
bnt  disappeared  upon  a  bore  hole  being  driven 
below  the  bottom.  When  the  sinkers  got  about 
eighty  feet  down,  water  again  occurred,  and  a 
hore  hole  sunk  for  thirty-three  feet  more  failed  to 
get  rid  of  it. 

In  Aug.  1890  the  defendant,  as  he  stated,  con- 
snlted  an  engineer  as  to  the  best  way  of  getting 
rid  of  the  water  in  order  to  work  his  stone,  and 
the  en^eer  advised  him  to  make  a  drift  or 
tmmel  through  the  shale,  600  yards  long,  com- 
■nnunng  at  a  point  5  feet  below  the  bottom  of  the 
horehols,  i.e.,  118  feet  below  the  surface,  and 
passing  through  both  the  southern  and  the 
northem  faulte,  by  which  tunnel  and  an  open 

^nin  285  yards  loiu;  to  be  made  from  the  end  of 
it^  the  water  would  be  conducted  into  Hewenden 


Beck  at  a  point  to  the  north  of  and  below  the 
reservoir. 

On  the  5th  Dec.  1891  a  notice  was  given  by  the 
defendant  to  the  plaintiffs  steting  that  he  intended 
within  thirty  days  to  work  the  minerals  under  his 
lands  by  sinking  the  shaf te  driving  the  diift  or 
tunnel,  and  maKing  the  drain  shown  on  a  plan 
attached  thereto,  and  at  the  levels,  and  otherwise 
in  accordance  with  the  plan  and  the.  sections 
thereon,  and  for  the  purpose  of  this  working  of 
his  mines  and  minerals  to  do  all  such  other  works 
as  might  be  necessary,  and  to  drain  the  same  by 
means  of  engines  or  otherwise. 

The  notice  also  stated  that  it  was  given  out  of 
courtesy  only,  and  was  not  to  be  deemed  an 
admission  by  the  defendant  of  any  right  on  the 
part  of  the  plaintiffs  to  have  such  a  notice  under 
the  provisions  of  the  Waterworks  Clauses  Act, 
the  Bradford  Corporation  Waterworks  Acte,  or 
any  other  stetutes  whatsoever. 

The  plan  annexed  to  this  notice  showed  that  the 
proposed  tunnel  was  to  be  made  with  ite  highest 
point  a  few  feet  below  the  bottom  of  the  trial 
shaft  above  mentioned,  and  gradually  to  fall 
thence  at  a  gradient  of  4  feet  to  the  mile.  It  was  to 
be  3  feet  high  and  3  feet  wide.  In  order  that  the 
tunnel  might  be  kept  on  the  defendant's  ground  it 
was  necessary  that  it  should  pass  close  to  a  farm 
called  East  Many  Wells,  where  the  course  of  th^ 
tunnel  changed  from  north  to  east,  and  at  this 
point  a  shaft,  called  No.  3,  was  marked  on  the 
plan.  But  the  tunnel  was  not  laid  in  a  direct 
line  from  Ko.  1  to  No.  3.  It  was  laid  out  in  a 
straight  line  from  No.  1,  in  a  north-easterly 
direction,  to  a  point  marked  on  the  plan  as  a  site 
for  No.  2  shaft,  which  was  near  the  Many  Wells 
springs,  about  40  yards  6  inches  from  that  part  of 
the  plaintiffs'  masonry  about  the  spring  which 
rose  above  the  surface  of  the  ground.  From  this 
point  it  turned  off  at  an  angle  of  about  thirty-eight 
degrees,  and  ran  straight  to  No.  3  shaft,  which  u,y 
almost  due  north  of  No.  2.  The  result  of  this 
plan  of  laying  the  tannel  was  that  No.  2  shaft  was 
placed  very  near  the  Many  Wells  springs,  about 
90  yards  nearer  than  it  would  have  been  if  it  had 
been  laid  out  in  a  straight  line  from  No.  1  to 
No.  3,  and  that  the  length  of  the  tunnel  was  in- 
creased from  485  yards,  the  distance  in  a  direct 
line,  to  525  yards. 

The  defendant,  on  the  27th  June  1892,  signed  a 
contract  for  the  execution  of  the  works  according 
to  the  plan,  and  the  works  were  shortly  after- 
wards commenced.  After  some  correspondence 
the  wiit  in  this  action  was  issued. 

Before  the  trial  No.  2  shaft  had  been  sunk  to  a 
depth  of  41  feet,  and  a  bore  hole  made  by  a  plunger 
some  few  feet  further.  The  shaft  was  intended  to 
be  sunk  to  the  depth  of  81  feet,  and  according  to 
the  evidence  would  then  be  about  28  feet  lower  than 
the  outflow  at  that  point  of  the  Many  Wells  springs. 
The  evidence  also  showed  that  the  shaft,  though 
about  40  yards  distant  from  the  masonry  of  the 
plaintiffs,  was  only  a  little  over  30  yards  from 
some  undei-ground  artificial  conduits,  constructed 
nearly  fifty  yeare  ago,  which  collected  the  water 
from  the  springs  and  brought  it  into  the  basin ; 
and  that  as  soon  as  and  whenever  the  defendant's 
plunger  was  worked  the  water  in  the  plaintiffs' 
basin  was  at  once  polluted  and  filled  with  sand, 
in  suspension,  to  such  an  extent  that  it  was  quite 
unfit  for  use,  and  had  to  be  turned  off  from  the 
muns. 
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Gozene-Ha/rdy,  Q.G.,  B.  Hyre,  and  C  M.  Atkinson 
for  the  plamtiss. — The  plamtiffs  are  entitled  to 
restram  the  defendant'Ei  works  on  three  eronnds  : 
(I)  It  is  an  interference  with  the  phuntiKs'  statu- 
toiy  right  to  the  water.  (2)  It  is  an  interference 
wiui  their  common  law  right.  (3)  The  defendant's 
woiis  are  not  being  made  bona  fide  for  the  pnr- 
pose  of  getting  his  minerals,  but  are  a  mere  device 
to  make  the  ^aintiffs  buy  bis  land.  As  to  (1) 
sect.  234  of  the  Act  of  1842,  which  is  re-enacted  by 
sect.  49  of  the  Act  of  1854,  forbids  any  persons  to 
divert  or  appropriate  otherwise  than  by  law  they 
may  be  legally  entitled  any  of  the  water  supplying 
or  flowing  to  the  Many  Wells  springs ;  that  is  suffi- 
cient to  give  the  plaintiffs  a  right  to  restrain  the 
defendant.  The  limitation  "  in  any  other  manner 
than  by  law  they  may  be  legally  entitled  *'  cannot 
be  BO  read  as  to  destroy  the  meaning  of  the  whole 
clause  and  permit  everyone  to  do  air^thing  they 
could  have  done  before.  But,  even  if  it  could  be 
so  read,  this  limitation  does  not  apply  to  the  next 
words  of  the  section,  "  or  to  sink  any  well  or  pit, 
or  to  do  any  act,  matter,  or  thing  whereby  the 
waters  of  the  said  springs  may  be  drawn  ofE  or 
diminished  in  quantity."  In  that  clause  the  pro- 
hibition is  absolute,  and  it  clearly  covers  the 
defendant's  acts.  The  ca^e  is  also  covered  by 
sect.  14  of  the  Waterworks  Clauses  Act  1847,  but 
the  words  there  are  not  stronger  than  those  of  the 
private  Act.  (2)  It  is  settled  law  that  an  owner 
cannot  prevent  Ids  neighbour  from  taking  under- 
ground water  by  his  workings  when  the  water  is 
merely  percolating  through  the  soil,  but  he  can, 
if  the  water  runs  in  a  defined  channel  on  or  below 
the  surface : 

Grand  Junction  Canal  Company  r.  Shugar,  24  L.  T. 

Eep.  402;  L.  E«p.  6  Ch.  483. 
In  this  case  there  was  a  defined  channel  for  a 
short  distance  on  the  surface  of  the  defendant's 
land  and  the  defendant  has  interfered  with  it. 
(3)  The  defendant  has  given  us  a  notice,  which 
wpears  to  be  intended  as  a  notice  under  the 
Waterworks  Clauses  Act  1847,  s.  22,  to  work  his 
minerals.  But  after  such  notice  he  is  only  entitled 
to  work  them  "  so  that  the  mines  be  not  worked 
in  an  unusual  manner :"  (Waterworks  Clauses 
Act  1847,  a.  23.)  The  manner  of  working  shown 
on  the  plan  is  most  unusual.  The  course  of  the 
proposed  tunnel  is  unintelligible  if  it  wei-e  in- 
tended only  to  unwater  the  defendant's  quarries. 
Moreover,  the  evidence  shows  that  there  is  no 
stone  in  the  defendant's  quarries  of  a  merchant- 
able quality,  and  if  there  were,  a  tunnel  of  this 
kind  is  unheard  of  as  a  means  of  draining  quarries 
which  have  not  even  been  properly  tested.  The 
whole  thing  is  a  mere  attempt  to  make  the  corpo- 
ration buy  the  defendant's  land  or  compensate 
him,  not  a  bond  fide  scheme  for  the  working  of 
his  quarries.  The  defendant's  notice  is  therefore 
bad: 

Uidland  Eailivay  Company  v.  Robimon,  02  L.  T. 

Bep.  194 ;  15  App.  Cas.  19. 

And  apart  from  the  question  of  his  notice  the 
court  will  restrain  him. 

Everitt,  Q.C.,  Tindal  Atkinson,  Q.G.,  and  J.  O 
Butcher  for  the  defendant. — It  is  plain  tliat  the 
whole  of  Doll's  Lane  belongs  to  the  defendant. 
His  works  are  therefore  well  within  his  own 
boundary,  and  a  landowner  is  entitled  to  dig  as 
much  as  he  likes  on  his  own  ground,  and  to 
take  any  water  which  is  only  percolating,  even 


though  it  afterwards  finds  its  way  to  a  defined 
channel : 

Chatemore  r.  Richards,  33  L.  T.  E«p.  O.  S.  SSO; 
7  H.  of  L.  Caa.  349. 
Of  course  he  cannot  directly  cut  a  de&ed 
channel.  Orand  Junction  Canal  Company  t. 
8hu,gar  (ubi  sup.)  does  not  apply,  because,  if 
there  ever  was  any  defined  channel  on  the  defen- 
dant's land,  it  was  an  artificial  one.  TheplaintiS» 
could  not  have  any  common  law  right  to  water 
in  an  artificial  channel : 

Rawstron  v.  Taylor,  11  Ex.  369. 
The  same  case  is  an  authority  that  the  motive 
of  the  defendant  in  doing  what  he  has  a  right  to 
do  on  his  own  land  is  wholly  inxmateriaf:  (aee 
Martin,  B.'s  judgment,  11  Ex.  384).  The  apjdi- 
cation  for  an  injunction  to  protect  the  plainliib' 
common  law  rights  is  premature,  for  it  is  quite 
uncertain  whether  the  defendant's  works  will  afEeet 
the  flow  of  water  in  .any  defined  channel.  Aa  to 
the  plaintifEs'  statutory  rights,  the  provisions  of 
the  Waterworks  Glauses  Act  as  to  minerals  within 
the  forty  yards  limit  have  not  been  pleaded,  and 
they  only  apply  to  minerals  under  the  company's 
works.   See 

Holliday  r.  The  Mayor  of  Waie/Md,  59  L.  T.  Sap. 
248 ;  64  L.  T.  Rep.  1  ;  20  Q.  B.  Div.  699 ;  (1891) 
App.  Cas.  81. 

In  The  Midland  BaUvMy  Company  v.  Bobinson 
{ubi  sup.)  the  only  point  decided  was  a  question 
whether  the  provisions  of  the  Railways  Clauses 
A'cte  as  to  mmes  and  minerals  applied  to  o^ 
surface  workings.  As  to  the  righto  of  the  plain- 
tiffs under  their  private  Acte,  such  Acts  must 
always  be  construed  very  strictly.  Prima  facie 
they  are  not  intended  to  affect  the  rights  of 
any  landowner  in  land  which  is  not  taken  for  tbe 
pui-poses  of  the  imdertaking,  and  where  no  means 
of  compensation  are  provided  there  is  an  irre- 
sistible case  against  a  construction  which  'will 
affect  any  such  rights : 

Lamb  v.  North  Londoti  Eailtcay  Company,  21  L  T. 
Bep.  98 ;  L.  Bep.  4  Ch.  522 ; 

Xondon  ami  North-Wtstem  Raiheay  Company  t, 
Evans,  67  L.  T.  Bep.  630;  (1893)  1  Ch.  16. 
In  the  present  case  there  is  no  provision  in  anj 
of  the  Acte  for  compensation,  and  no  power  for 
the  corporation  to  purchase  any  righto  of  water 
except  in  their  own  land.  The  only  fair  con- 
struction of  sect.  234  of  the  Act  of  1842  on  which 
tbe  plaintiffs  relied  is,  that  the  exception  "  in  uy 
other  manner  than  they  may  be  legally  entitled '' 
extends  to  the  whole  section.  It  was  mtended  to 
protect  the  corporation  against  persons  de- 
liberately or  illegally  interfering  with  water 
taken  by  or  on  the  property  of  the  corporation. 
There  is  not  the  faintost  ground  for  attributing 
mala  fides  to  the  defendant,  and  except  is  tiio 
case  of  minerals  within  forty  yards  of  the  plain- 
tiffs' reservoir  or  works,  thej  can  have  no  possible 
right  to  interfere  with  the  defendant's  working 
his  minerals  in  any  way  he  pleases,  wise  or  unwise, 
and  with  any  motive  vfhatever.  At  the  same  time 
the  defendant  utterly  rejpudiates  the  motive  attri- 
buted to  him  by  the  plamtiffs. 

Cozens-Hardy,  Q.C.  in  reply.— Sect  4»  of  the 
Act  of  1854  expressly  forbids  the  sinking  of  uif 
well  which  afteots  the  supply  of  water.  Hj 
friend's  construction  of  the  Act  requires  that  tint 
should  be  construed  to  mean  only  that  no  w* 
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may  trespass  on  the  plaintifEB'  land  and  sink  a 
well  there,  which  is  absnrd.  There  is  nothing 
oimatankl  or  nnJTist  in  the  plaintiffs'  constraction 
el  the  Act,  for  it  was  not  established  until  long 
after  the  date  of  this  Act  that  an  owner  of  land 
had  any  right  at  common  law  to  divert  nnder- 
gTonnd  water.  Chaaemore  t.  Richards  (u6i  tup.) 
was  not  decided  until  1869.  [IfoBTH,  J. — Aeton 
T.  Bluvdell  (12  M.  &  W.  324)  was  decided  in 
1813.]  Even  that  was  after  the  passing  of  this 
Act,  and  Dxekinton  v.  The  Grand  Junction  Canal 
Company  (18  L.  T.  Bep.  O.  S.  258 ;  7  Ex.  282), 
whien  was  orermled  by  uhasemore  v.  Miehardt,  was 
decided  in  the  other  way  in  1852.  We  ask  joxxr 
LonUihip  to  find  on  the  eTidence  that  there  is  no 
flantone  proved  to  exist  on  the  defendant's  land, 
and  that  he  is  not  making  thene  works  with  a 
iondfide intention  of  workmg  his  stone.  [Nobth, 
i. — I  am  not  satisfied  that  I  can  go  into  his 
motive.]  We  enbmit  that  if  the  works  are  not 
made  bondjide  for  the  purpose  of  the  beneficial 
enjoyment  of  the  defendant's  property  it  is  not  a 
legimnate  use  of  his  property.  The  maxim  Sic 
vfere  hto  ut  alienum  non  tsedas  applies.  [Nobth, 
J. — Lord  Wensleydale's  judgment  in  Chasemore 
Y.  Bidiarde  (7  H.  L.  Cas.  388)  seems  to  show  that 
that  maxim  applies  in  the  civil  law,  but  not  in 
oars.]  He  says  that  the  question  depends  on 
"whether  the  defendant  exercised  his  right  of 
enjoying  the  subterraneous  waters  in  a  reasonable 
manner."  But,  even  if  that  doctrine  has  not  been 
adopted  in  the  common  law,  the  plaintiffs  are  pro- 
tected by  sect.  22  of  the  Waterworks  Clauses  Act 
1817 :  (see  Lord  Herschell's  judgment  in  Midland 
Saihcay  Company  v.  Robinson.  62  L.  T.  Bep. 
197;  15  App.  Cas.  32).  Then,  on  the  point  of 
ecnmuon  law  right,  the  evidence  shows  that  the 
water  formerly  Sowed  in  a  defined  channel.  The 
plaintiffs  or  their  predecessors  in  titie  altered  the 
course  of  such  channel  on  their  own  land,  but  that 
cannot  alter  their  rights.  It  is  sufficient  to  show 
Ihat  tbe  water  once  flowed  in  a  defined  channel, 
and  is  there  diminished  by  the  defendant's  acts : 

Bmcen  v.  Sandford,  5  Times  L.  Bep.  570  ; 
Dudden    v.    The    Guardians    of    Clutton    Union, 
28  L.  T.  Eop.  O.  S.  258;  1  H.  &  N.  627. 

NosTH,  J.  (after  reading  a  statement  of  the 
facts,  of  which  the  above  statement  is  an  abridg- 
ment, and  referring  to  the  evidence,  continued  :)— 
The  witnesses  on  both  sides  agree  that  no  case  can 
he  prodaced  in  which  a  drift  of  any  kind  has  been 
made  to  drain  the  water  from  stone  before  the  stone 
has  been  proved  or  tested  by  actoal  working,  much 
less  a  drift  or  tunnel  of  such  au  extent  and  cost  as 
is  prox)osed  in  this  case,  which,  so  far  as  the 
eridenoe  goes,  is  quite  an  unprecedented  operation 
for  gach  a  purpose.  The  result  of  the  constraction 
of  such  a  drift  as  is  proposed  does  not,  I  think, 
admit  of  any  doubt.  I  am  quite  satisfied  that  the 
tnnnel  was  deliberately  planned  to  carry  off  the 
water  which  had  previously  issued  from  the  Many 
Wells  springs,  and  also  that  the  desired  result 
would  have  been  successfully  accomplished.  These 
being  the  conclusions  of  fact  at  which  I  have 
arrived  as  the  result  of  the  evidence,  it  remains  to 
he  considered  how  fax  the  defendant  is  interfering 
with  the  plaintiffs'  legal  rights.  In  my  opinion, 
what  the  defendant  is  proposing  to  do  is  foroidden 
hy  sect  234  o£  the  Act  of  1842,  and  by  sect.  49  of 
me  Act  of  1854,  which  now  takes  the  place  of  the 
former  section.  ■  The  defendant  is  doing  an  act  or 


thing  by  which  the  water  of  the  springs  will  bo 
drawn  off  or  diminished  in  quantity,  and  not 
merely  diminished,  but  wholly  abstracted.  It  is 
said  that  the  defendant  is  only  forbidden  by  tha^ 
section  from  diverting,  altering,  or  appropriating 
the  water  in  question  in  any  other  manner 
than  he  is  legally  entitled  to  do,  and  that,  as  he 
is  legally  entitied  to  drain  his  own  land  in  order 
to  get  his  stone,  diversirai  of  the  water  for  that 
purpose  is  not  forbidden.  But  that  argument 
ignores  and  deprives  of  meaning  the  subsequent 
part  of  the  section,  which  goes  on  to  make  some- 
thing unlawful  which  is  not  already  forbidden— 
viz.,  sinking  any  well  or  pit  or  doing  any  act  or 
thing  whereby  the  waters  of  the  spring  majy  be 
drawn  off  or  diminished  in  quantity,  SLod  if  the 
words  "  in  any  other  manner  than  they  are  bv 
law  legally  entitied"  are  read  as  modifying  aU 
that  follows,  it  makes  the  section  enact  that  » 
man  is  not  to  do  certain  specified  things  except  bo 
far  as  he  may  lawfully  do  them,  which  is  mnViTig 
nonsense  of  it.  I  do  not  think  the  section  very 
happily  expressed,  but,  in  my  opinion,  the  opening 
provision  is  intended  to  preserve  against  the 
waterworks  company  such  rights  over  the  waters 
in  question  as  an  upper  riparian  proprietor  has 
against  a  lower  riparian  proprietor  in  an  open 
stream,  permitting  a  diversion  or  alteration,  or 
even  an  appropriation  to  a  limited  extent,  but  not 
a  diversion  or  appropriation  of  the  whole.  I 
cannot  say  that  this  construction  gives  a  clear  or 
satisfactory  meaning  to  every  phrase  or  word 
used  in  that  section,  but  it  seems  tome  preferable 
to  a  construction  which  says  it  is  to  be  illegal  to  do 
certain  things  except  so  uir  as  it  is  legal  to  do 
them  ;  and  perhaps  it  is  not  wholly  immaterial  to 
observe  that  when  the  Act  of  1842  was  passed  the 
great  case  of  Aeton  v.  Blundell  (ubi  sup.)  had  not 
been  decided,  and  the  difference  between  the 
rights  in  water  flowing  in  a  defined  channel  and 
other  waters  was  not  so  well  ascertained  ajs  it  has 
been   since.     Some  reference  was  made  to   the 

frovisions  of  the  Waterworks  Clauses  Act ;  but 
think  the  provisions  of  sect.  49  much  stronger 
than  anything  to  be  found  in  that  Act.  Beter- 
ence  was  also  made  to  sects.  96  to  200  in  the  Act 
of  1842,  and  sects.  22  to  26  in  the  Waterworks 
Clauses  Act  1847,  and  I  believe  that  it  was  in  con- 
sequence of  those  sections  that  No.  2  shaft  was 
planted,  as  was  believed,  just  over  forty  yards  from 
the  plaintiffs'  works,  and  the  notice  of  the  5th 
Dec.  1891,  which  was  ei^ressed  to  be  given  out 
of  courtesy  only,  was  in  fact  given  to  provide 
against  the  contingency  of  that  shaft  turning  out 
to  be  within  forty  yards  of  those  works,  as  turned 
out  to  be  the  case.  But  I  do  not  think  that  those 
sections  have  any  application.  They  deal  with 
the  case  of  possible  interference  by  mining  with 
the  support  to  the  necessary  reservoirs,  buildings, 
pipes,  or  other  works  for  collecting  the  water,  con- 
veying it  to  Bradford,  and  distributing  it  there 
(none  of  which  it  is  suggested  that  the  defendant's 
tunnel  will  let  down),  but  have  no  reference  to 
the  obstruction  of  the  water  by  the  defendant 
before  it  has  entei-ed  the  works  at  all.  It  was 
argued  by  the  defendant's  counsel,  that  it  could 
not  be  the  meaning  of  the  Legislature  that  he 
should  be  restrained  from  utilising  his  stone  in 
the  way  in  which  he  could  otherwise  have  law- 
fully done,  when  no  provision  is  made  for  com- 
pensating him  for  the  loss  thus  cast  upon  him, 
as  this  would  amount  to  gross  injustice.     The 
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observations  of  Bowen,  L.J.  in  Ijondon  and  North 
Weitem  Railway  Company  t.  Evans  (ubi  sup.) 
were  relied  upon.  There  are  many  such  decisions 
to  be  found  in  the  books,  and  there  was  especially 
an  important  decision  by  Lord  Esher  to  that 
effect  not  long  ago  which  I  have  been  unable  to  find 
reported.  This  is  a  very  weighty  argument.  At 
the  same  time  that  result  must  follow  if  the  Act 
Bays  so,  as  I  think  it  does  in  the  present  case. 
But  I  am  not  satisfied  that  this  does  produce 
any  injustice  to  the  defendant,  as  I  do 
not  see  how  this  construction  of  the  Act 
passed  in  1842  does  deprive  him  of  anjrthiug 
which  was  of  the  slightest  value.  What  appre- 
ciable value  could  possibly  have  been  attributed  at 
that  time  to  the  stone  which  the  defendant  says 
he  is  now  prevented  from  working  by  such  a  con- 
struction of  the  section  ?  Nay  more,  there  is  no 
evidence  before  me  that  at  the  present  moment 
any  person  would  pay  anything  for  the  right  to 
set  whatever  stone  may  l>e  found  in  defendant's 
bud  below  the  level  of  the  Many  Wells  springs. 
[His  Lordship  refen-ed  in  detail  to  the  evidence 
as  to  the  value  of  the  stone,  and  continued :]  I 
come  to  the  conclusion  that,  if  I  had  now  to  say 
what  compensation  should  be  awarded  to  the 
defendant  in  consequence  of  his  not  being  allowed 
to  make  the  tunnel,  I'should  be  unable  to  say  there 
was  any  damage  entitling  him  to  compensation. 
But  a  second  ground  for  relief  was  put  lorward  by 
the  plaintiffs,  which  gave  rise  to  serious  discus- 
sion. It  was  said  that,  assuming  thut  the  defen- 
dant could  not  be  restrained  from  making  the 
tunnel  if  it  were  bond  fide  done  for  the  legitimate 
purpose  of  getting  the  stone  under  his  land,  not- 
withstanding that  the  result  would  be  to  drain 
the.  Many  Wells  springs,  still  he  ought  to  be 
restrained,  because  nis  object  is  not  to  get  his 
own  minei-als,  but  to  in3ure  the  plaintiffs  by 
carrying  off  the  water  or  compelling  them  to  buy 
him  off.  This  argument  was  strenuously  uived 
before  me,  and  as  the  case  may  go  further  I  leel 
bound  to  ■  put  on  record  my  view  of  the  facts.  I 
have  come  to  the  conclusion  upon  the  evidence 
that  this  charge  against  the  defendant  is  well 
founded,  and  that  his  operations  are  intended  to 
drain  away  the  water,  not  in  order  that  he  may 
be  enabled  to  work  his  stone,  but  in  order  that 
the  plaintiffs  may  be  driven  to  pay  him  not  to 
work  it.  There  are  many  things  which  lead  me 
to  this  conclusion.  [His  Lordsuip  referred  fully 
to  the  evidence,  laying  special  weight  on  the 
deviation  of  the  tunnel  horn  the  direct  and  best 
course,  with  the  result  of  bringing  it  close  to  the 
Many  Wells  springs,  and  continued :]  It  remains 
to  consider  whether,  the  facts  being  as  I  have 
just  stated,  the  defendant  can  be  restrained  fi-om 
making  the  tunnel  proposed,  on  the  ground  that 
he  is  not  acting  bond  fide.  No  case  in  their 
favour,  directly  or  nearly  in  point,  was  cited  to 
me  by  the  plaintiffs'  counsel,  and  I  have  not  been 
able,  after  much  research,  to  find  one  for  myself. 
Indeed,  there  seems  to  be  great  dearth  in 
the  law  of  England  of  authority  upon  the  point. 
Going  back  to  the  civil  law,  from  which  so  mnch 
of  our  law  as  to  servitudes  and  easements  is 
derived,  a  passa^  often  quoted  with  approval  is 
mnch  in  point.  In  the  Digest,  Lib.  xzxix., 
tit.  3,  De  AquS.  et  aqiue  pluvise  arcendis,  I  find : 
"  Denique  Marcellus  scnbit '  Cum  eo  qui  in  suo 
fodieno  vicini  fontem  avertit,  nihil  posse  ai ' 
de  dolo  actionem;  et  sane  non  debet  hal 


.gi ;  nee 
uoere,  si 


non  animo  vicino  nocendi,  sed  suum  agnun 
meliorem  faciendi,  id  fecit.' "  That  passage  cer- 
tainly does  indicate  that  an  action  might  lie,  if  the 
act  cmma^iing  the  neighbour  was  done,  not  for  the 
improvement  of  the  actor's  own  property,  bat  for 
the  purpose  of  levying  blackmail  upon  the  nei^- 
hour.  In  Aoton  v.  BlundeU  (12  M.  &  W.) 
Maule,  J.  quotes  that  passage  during  the  arga- 
ment  at  page  336,  saying :  "  It  appears  to  me 
what  Marcellus  says  is  against  you.  The  English 
of  it  I  take  to  be  this :  'If  a  man  digs  a  well  in 
his  own  field  and  thereby  drains  his  neighboor't. 
he  may  do  so,  unless  he  does  it  maliciously,"' 
and  the  same  passage  in  the  Latin  is  quot»a  is 
full  at  p.  353  in  the  considered  judgment  of  the 
Court  of  Exchequer  Chamber  in  that  case.  This 
certainly  is  an  approval  and  adoption  of  that 
passage  as  an  authority ;  but  it  must  be  observed 
that  in  that  case  there  was  no  si^eestion  that  the 
defendant  was  acting  maliciously  in  working  his 
coal  mine,  and  the  citation  and  approval  were  iri& 
reference  to  the  first  part  of  the  proposition  as  to 
what  might  lawfully  be  done,  and  not  with 
reference  to  the  suggestion  what  might  be 
unlawful  in  a  state  of  facts  not  before  the 
court.  I  cannot  find  any  case  in  the  books  in 
which  the  latter  part  of  the  statement  has  been 
affirmed  or  acted  upon  in  this  country ;  on  the 
other  hand,  in  Rawstron  v.  Taylor  {vbi  tuf.) 
where  counsel  referred  to  a  diversion  of  water  as 
being  for  the  bond  fide  purpose  of  drainage  only, 
and  not  for  profit,  Martin,  B.  said  (11  Ex.  p.  378): 
"  The  proprietor  of  the  soil  has  prima  fade 
the  right  to  drain  his  land ;  and  unless 
there  is  some  express  authority  to  show  that 
his  motive  in  so  doing  affects  the  question,  in  my 
opinion  the  motive  is  altogether  immaterial,"  and 
no  such  authority  having  been  produced,  he 
repeated  the  same  opuuon  in  his  judgment. 
Again,  in  Chasemore  v.  Rieharda  (vbi  sup.)  Lord 
Wensleydale  says :  "  The  civil  law  deems  an  act, 
ottierwise  lawful  in  itself,  illegal,  if  done  with  a 
malicious  intent  of  injuring  a  neighbour  animo 
vidno  noeendi."  The  same  principle  is  adopted  in 
the  law  of  Scotland  where  an  otherwise  la^ol  act 
is  forbidden  if  done  "  in  xmulationem  vieini." 
Mr.  Cozeus-Hardy  placed  much  reliance  upon 
certain  observations  of  Cotton,  L.J.  and  Lord 
Herschell  in  the  case  of  The  Midland  Raibeaf 
Company  v.  Robinson  (62  L.  T.  Bep.  197 ;  15  Am. 
Cas.  32),  but  I  do  not  think  they  help  the  plaintira. 
In  that  case  questions  arose  as  to  a  right  depending 
upon  the  effect  of  a  notice  given  by  an  "  owner, 
lessee,  or  occupier  .  .  .  desirous  of  working 
mines  and  minerals  under  a  railway,"  and  the 
questions  whether  the  person  giving  the  notice 
really  did  desire  to  work  or  was  actuated  by  some 
other  motive  went  to  the  very  root  of  the  matter. 
whereas  in  the  present  case  the  motive  of  the 
defendant  is  according  to  the  cases  I  have  referred 
to,  immaterial.  Under  the  circumstances  I  oome 
to  the  conclusion  that  the  plaintiffs  are  not 
entitled  to  relief  on  this  second  ground.  The 
plaintifEs  also  relied  upon  the  case  of  The  Gro»d 
Junction  Canal  Company  v.  Shugar  (ttbt  tn^X 
But,  as  I  read  that  case,  it  was  one  in  which 
subterranean  water  had  passed  into  a  defined 
channel,  and  from  which  it  was  subseqoenUj 
abstracted,  and  in  that  respect  it  gKoHj  differs 
from  the  present  case.  Here  the  water  has  long 
flowed  in  a  defined  channel  from  the  Many  Wells 
proper,  and  from  the  watering-place,  and  I  think 
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tiiat  the  plaintiffs'  rights  are  jost  the  same  as 
those  of  the  water  comp&ny  immediately  after 
their  purchase  in  1843,  for  the  fact  that 
titey  intercept  the  springs  at  their  fountain 
head  is  not  material:  (see  Dudden  y.  Ouar- 
diatu  of  Glutton  Union,  1  H.  &  N.  627 ;  Bower  r. 
Sand/ord,  5  Times  L.  Bep.  570.)  But,  as  the 
effect  of  the  defendant's  acta  would  be  not  to 
take  out  of  any  defined  channels  water  which  had 
ever  reached  them,  but  to  intercept  the  water 
before  it  has  reached  such  channels,  the  case  of 
The  Grand  Junction  Canal  Com/panv  t.  Shugar 
does  not  govern  the  present  The  plaintiffs  also 
make  it  a  great  point  that  the  defendant  could 
have  drained  his  stone,  if  that  was  his  real  object, 
as  effectively  and  much  more  cheaply  by  a  short 
drift  to  the  watering-places  or  the  Hewenden 
lesenroir.  But  there  are  considerable  difficulties 
about  this  view,  and  I  am  not  satisfied  that  any 
conclusion  can  fairly  be  drawn  from  it  aa  to  want 
of  good  faith  on  the  part  of  the  defendant,  and 
if  I  thought  he  was  acting  in  good  faith  and 
within  his  rights,  I  could  not  restrain  him  from 
adoptii^  the  mode  of  drainage  which  he  preferred 
merely  oecause  other  persons  considered  some 
other  method  to  be  cheaper  and  more  effectual. 
I  must  therefore  grant  an  injunction  to  restrain 
the  defendant,  his  servants,  workmen,  and  agents, 
fxova.  making  and  continuing  the  drift  or  tunnel 
in  the  pleadings  mentioned,  and  from  constructing 
any  other  works,  and  from  doing  any  other  act, 
matter,  or  thing  whereby  the  waters  of  the  Many 
Wells  springs,  or  of  the  stream  flowing  at  the 
watering-places,  may  be  drawn  off  or  materially 
diminished  in  quantity  or  polluted.  I  add  the 
word  "  materially,"  though  it  is  not  found  in  the 
Act,  because  I  think  the  Act  does  recognise  the 
possibility  of  some  legal  appropriation  by  the 
defendant  of  water  supplying  the  springs.  More- 
over, the  principle  of  Ve  mtnimis  non  curat  lex 
applies.  The  question  of  costs  is  a  very  serious 
matter.  Of  course,  the  plaintiffs  are  entitled  to 
the  general  costs  of  the  action ;  but  a  vMy  con- 
raderable  amount  of  time  and  money  has  been 
expended  upon  the  question  of  the  bona  fides  of 
the  def endwt,  with  respect  to  which  the  plaintiffs 
have  failed;  but  the  defendant  has  not  been 
anccessfuL  It  would  be  impossible  for  any  taxing 
master  to  distinguish  or  appropriate  the  costs 
with  any  approach  to  accuracy,  and  I  think, 
having  heard  the  case,  I  can  deal  with  them 
much  better  myself.  I  therefore  take  it  upon 
myself  to  direct  that  the  plaintiffs'  costs  shall  be 
taxed,  and  order  the  defendant  to  pay  half  the 
plaintiffs'  costs.  If  any  authority  for  such  order 
w  required  it  will  be  found  in  Wtllmott  v.  Barber 
(«  L.  T.  Rep.  229 ;  17  Ch.  Div.  772). 

Solicitors  :  Conn-  and  Son,  agents  for  W.  T. 
MeGowen,  Bradford :  Ullithome,  Currey,  and 
TUlieri,  agents  for  W.  and  0.  Burr  and  Co., 
Seighley. 


July  26  and  31. 
(Before  Stiblino,  J.) 
HaKILTON  v.  YACaBAN-SHEBKIir   Electeical 

EiraiNSEBiNO  Cohpamt  Limited,  (a) 
Ccmpany — Winding-tip  —  Shares  —  Member — In- 
fant— AUotmeni  of  shares  to — Executed  contract 
_—  Bepudiation  —  Rectification    of    register  — 

(■)  BqwM  br  W.  ImuT  OOOK,  Iiq.,  Bwriit«r-«t-lAw. 


Bight  to  recover  money  paid — Failure  of  con- 
sideration. 
An  infant  who  has  applied  for  shares  in  a  company 
and  paid    money    on   their    allotment    to   him, 
■may   not   only   repudiate  the  sluires,   hut   may 
also  recover  the  money  so  paid,  provided  that  he 
has  derived  no  benefit  from  holding  such  shares. 
Oorpe  V.  Overton  (10  Bing.  252)  applied. 
Holmes  v.  Blogg  (8  Taunt.  508)   and  Ex  parte 
Taylor ;  Re  Burrows  (26  L.  T.  Bep.  0.  8.  266 ; 
8  De  G.  M.  &  G.  254)  distinguished. 
Asjovsked  scmmons. 

The  defendant  company  was  registered  on  the 
16th  Aug.  1890,  under  the  Companies  Act  1862. 
Its  articles  of  association  were  those  of  Table  A, 
and  it  issued  a  prospectus,  on  the  faith  of  which 
the  plaintiff,  Miss  Hamilton,  applied  for  shares, 
and  paid  202.  on  such  application.  On  the  6th 
Oct.  twenty  ordinaiy  shares  of  52.  each  were 
allotted  to  her,  and  on  the  18th  Oct.  she  paid  402., 
the  amount  payable  on  allotment,  and  her  name 
was  placed  on  the  register  of  shareholders  accor- 
dingly. At  that  time  the  plaintiff  was  an  infant 
of  the  age  of  eighteen,  and  on  the  18th  Nov. 
following  she  wrote  a  letter  to  the  secretary  of  the 
company  in  which  she  required  repayment  of  the 
money,  amounting  to  602.,  which  she  had  paid 
to  the  company.  STothing  was  done  after  th^t  for 
some  time. 

The  plaintiff  did  not  receive  any  dividends,  nor 
attend  any  meetings  of  the  company. 

On  the  19th  May  1892  she,  by  her  next  friend, 
issued  the  writ  in  this  action,  br  which  she 
claimed  (1)  a  declaration  that  the  allotment  of  the 
twenty  shares  then  standing  in  her  name  in  the 
register  of  shareholders  of  the  defendant  com- 
pany was  void ;  (2)  that  the  register  of  the  defen- 
dant company  might  be  ordered  to  be  rectified  by 
striking  out  the  name  of  the  plaintiff  as  a  share- 
holder in  i-espect  of  the  said  twenty  shares ;  (3) 
that  the  defendant  company  might  be  ordered  to 
repay  to  the  plaintiff  the  sum  of  602.  paid  by  her 
to  the  defendant  company  in  respect  of  the  said 
twenty  shares,  together  with  interest  at  5  per 
cent. ;  (4)  that  the  defendant  company  might  be 
restrained  by  injunction  from  enforcing  any  call 
made  or  to  be  made  on  the  plaintiff  in  respect  of 
the  said  twenty  shares. 

On  the  lOtn  June  following  the  issue  of  the 
writ  the  company  went  into  voluntary  liquidation, 
and  on  the  27th  June  the  liquidator  removed  the 
plaintiffs  name  from  the  registar  of  shareholders. 
The  action,  pursuant  to  an  agreement  between 
the  parties,  now  came  on  upon  a  summons  for 
the  purpose  of  deciding  whether  the  plaintiff  was 
entitled!^  to  the  return  of  the  602.  paid  by  her  to 
the  company. 

Reginald  Hughes  for  the  applicant. — The  appli- 
cant repudiated  the  shares  vrithin  six  weeks  of 
their  allotment  to  her ;  no  dividends  were  ever 

Eaid  to  her  by  the  company  ;  and  the  liquidator 
as  removed  her  name  from  the  register.     There 
has  therefore  been  a  total  failure  of  consideration, 
and   the   applicant    is  entitled  to    recover   the 
amount  paid  by  her  for  the  shares : 
Corps  V.  Overton,  10  Bing.  252. 

P.  Wheeler  for  the  liquidator. — "If  an  infant 
pays  mone^  with  his  own  hand,  without  a  valuable 
consideration  for  it,  he  cannot  get  it  baolc  again :" 
per  Lord  Mansfield  in  Earl  ef  Bvehinqhamshire 
Y.  Drury  (2  Eden,  at  p.  72).     The  c^  is  covered 
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by  Holmst  t.  Bhgg  (8  Taunt  508)  and  Ex  parte 
Taylor;  Be  Burrows  (26  L.  T.  Rep.  O.  S.  266; 
8  De  6.  M.  &  a.  254).  Where  therefore  an 
in&nt  has  actually  paid  for  shares,  and  they  have 
been  allotted  to  him,  the  contract  being  executed, 
he  cannot  recover  back  the  amount  paid :  (Leake 
on  Contracts,  3rd  edit.,  pp.  476,  477.)  Corpe  v. 
Overton  (u6i  <t(p.)  is  distinguishable  on  the  ground 
that  the  contract  in  that  case  was  executory. 
Here,  however,  the  infant  received  valuable 
consideration  for  the  money  paid  by  her,  viz., 
shares  in  the  company,  which  she  might  have 
sold,  and  in  respect  of  which  she  was  entitled 
to  receive  dividends.  In  VaUntini  v.  Canali 
(61  L.  T.  Hep.  571;  24  Q.  B.  Div.  166),  an 
infant,  who  had  agreed  to  become  tenant  of  a 
house,  and  to  pay  a  certain  sum  for  the  f amiture 
therein,  and  had  paid  part  of  the  sum  and  03ou- 
pied  the  house,  and  used  the  furniture  during 
several  months,  was  held  not  to  be  entitled  under 
sect.  1  of  the  Infants'  Belief  Act  1874  to  recover 
back  the  amount  padd. 

Hughes  in  reply. — The  cases  in  which  an  infant 
has  been  held  not  entitled  to  recover  have  been 
cases  in  which  there  has  been  part  performance 
and  enjoyment  of  consideration  by  the  infant. 
Here  the  consideration  was  iUusory. 

Stiblino,  J.  stated  the  facts  and  continued : — 
This  case  comes  on  in  order  that  I  may  decide 
whether  or  not  the  plaintiff  is  entitled  to  a  retnm 
of  60?.  paid  by  her  to  the  company.  This  is 
claimed  on  the  ground  that  there  has  been  a  total 
failure  of  consideration.  Three  cases  have  been 
cited  before  me.  The  first  is  Holmes  v.  Blogg  {uhi 
sup.).  There  the  plaintiff  brought  an  action  to 
recover  a  sum  paid  by  him  during  infancy  to  the 
defendant,  who  had  leased  certain  premises  to  the 
plaintiff,  and  a  person  named  Taylor,  with  whom 
the  plaintiff  was  in  partnership.  The  lease  was 
granted  to  the  plaintiff  and  Taylor,  and  the  sum 
of  1572.  was  paid  by  the  plaintiff  as  a  premium, 
and  the  plaintiff  and  Taylor  actually  occupied  the 
demised  pi-emises  for  three  months.  The  plaintiff 
after  he  became  of  age  avoided  the  lease,  and 
brought  his  action  to  recover  the  premium.  Gibbs, 
L.O.J.  in  delivering  the  judgment  of  the  court, 
referred  to  an  expression  of  opinion  by  Lord  Mans- 
field in  the  House  of  Lords,  that  "If  an  infant 
pays  money  with  his  own  hajid  without  a  valuable 
consideration  for  it,  he  cannot  get  it  back  again," 
and  he  held  that  the  infant  was  not  entitled  to 
recover.  The  next  case,  Ex  parte  Taylor  {ubi  sup.), 
was  of  a  similar  character.  There  the  infant 
entered  into  an  agreement  for  a  partnership,  and 
paid  a  premium  on  entering.  The  partnership 
articles  were  dated  the  Slst  July  1854,  and 
after  that  date  he  devoted  nearly  all  his  time 
and  attention  to  the  business  of  the  partner- 
ship, and  received  therefrom  a  weekly  allow- 
ance up  to  the  28th  July  1855  amounting 
altogether  to  1721.  6«.  4d.,  but  received  no  share 
of  the  profits  of  the  business,  or  derived  any 
other  advantage  therefrom.  Before  he  came  of 
age  he  disaffirmed  the  contract.  It  was  held  that 
he  could  not  prove  in  the  bankruptcy  of  his'  late 
partners,  on  the  ground  that  the  contract  had 
been  part  performed  on  each  side,  and  the  oon- 
sider^on  uad  not  wholly  failed.  The  former  of 
those  two  cases  was  considered  in  Corpe  v. 
Overton  {ubi  sup.).  There  the  plaintiff,  while  he 
was  an  infant,  signed  a  written  agreement  for  a 


partnership  to  oommenoe;  not  ait  once,  but  at  » 
f  ntm«  date,  and  he  paid  a  d^Hieit.  Between  the 
date  of  the  agreement  and  the  commencement  of 
the  partnership  he  revoked  the  agreement,  and 
rescinded  the  contract,  and  brought  an  action  to 
recover  what  he  had  paid.  Holmes  v.  Blogg  {ubi 
sup.)  was  relied  upon  in  opposition  to  that  chum, 
but  the  whole  of  the  judges  composing  the  court 
distinguished  that  case.  Tindal,  C.J.  says,  "In. 
Holmes  v.  Blogg  (ubi  sup.),  the  infant  had  paid 
1&7Z.  as  his  share  of  the  consideration  for  a  lease 
of  premises  in  which  he  and  his  partner  carried  on 
the  business  of  shoemaking.  Tney  occnpied  the 
premises  from  March  till  June,  when  the  inf anty 
coming  of  age,  dissolved  the  partnership,  lelin- 
quished  the  business,  and  sought  to  recover  back 
uie  money  he  had  paid  the  lessor  for  his  lease. 
In  that  case,  therefore,  the  sum  of  money  sought 
to  be  recovered  back,  as  having  been  paid  with- 
out consideration,  appeared  to  have  been  paid  (or 
something  available,  that  is,  for  three  months' 
enjoyment  of  the  premises  let  to  him  and  his 
partner ;  and  the  plaintiff  could  not  put  the  lessor 
again  into  the  same  situation.  And  though  seveial 
general  expressions  are  di-opped  by  the  Chief 
Justice  in  delivering  his  jud^nent,  yet,  when  he 
comes  to  apply  them  to  the  subject  before  the 
court,  he  gives  them  a  less  exi^isive  latitude. 
After  referringto  the  opinion  of  Lord  Mansfield, 
he  goes  on :  '  W  hat  is  the  point  here  P  That  an 
infant,  having  paid  money  on  a  valuable  con- 
sideration, and  having  partially  enjoyed  the  con- 
sideration, seeks  to  receive  it  back.'  The  groimd, 
therefore,  of  the  judgment  in  Holmes  v.  Blogg 
{ubi  sup.)  was,  that  the  infant  had  received  some- 
thing of  value  for  the  money  he  had  paid,  and 
that  he  could  not  put  the  defendant  in  the  same 
position  as  before.  Then,  after  referring  to  the 
facts  of  the  case  before  him,  he  adds  :  "  As  it  i» 
plain,  therefore,  that  the  infant  had  a  right  to 
rescind  the  contract,  the  only  point  we  have  to 
look  to  with  reference  to  JBbZmes  t.  Blogg  {uhi 
sup.)  is,  whether  he  had  derived  any  intermediate 
advanta^  from  it.  Now  the  partnership  was  not 
entered  into  till  Jan.  1838,  and  In  the  meanwhile 
the  infant  had  derived  no  advantage  wh»teTer 
from  the  contract."  Gaselee,  J.  shoruy  expressed 
his  concurrence.  Bosanquet,  J,,  in  referring  t» 
Holmes  v.  Blogg  {ubi  sup.),  says :  "  There,  the  in- 
fant had  paid  a  sum  of  money  as  part  of  the  con- 
sideration for  a  lease  of  premises  in  which  be 
carried  on  business  with  a  partner.  The  premises 
were,  in  fact,  occupied  for  twelve  weeks ;  but  if 
they  had  been  occupied  for  any  other  period,  there 
would  have  been  no  difference  in  principle,  and 
the  plaintiff  could  not  recover  back  sums  from, 
the  outlay  of  which  he  had  derived  no  advantage. 
There  is  no  reason,  therefore,  for  finding  foalt 
with  that  decision.  It  is,  however,  a  general  role, 
that,  upon  an  entire  failure  of  consideration,  & 
party  is  entitled  to  recover  back  money  pud,  and 
it  cannot  be  said  that  in  this  respect  an  infant  is 
in  a  worse  situation  than  others."  Alderson,  J. 
says :  "  Before  the  contract  is  performed,  one  of 
the  parties  revokes  it,  and  remits  the  other  to  the 
same  situation  as  if  the  contract  had  never  been 
made.  There  is  no  ground,  therefore,  on  which 
he  can  claim  to  retain  the  money  for  the  purpose 
of  enforcing  the  execution  of  a  contract  which  the 
law  says  an  infant  shall  not  enter  into.  In  this 
the  case  is  clearly  distinguishable  from  Hotnei^- 
Blogg  {ubi  tup.).    Here  t^e  iofaut-haa  had  no  en- 
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joyment  of  any  advantage  from  the  contract :  in 
Sdnua  r.  Blogg  {vhi  swp.)  he  had  enjoyment,  for 
a  period,  of  the  premises  demised  to  him ;  and  so 
for  was  in  the  same  situation  as  if  he  had  paid  for 
expensiTe  clothes  or  other  articles  not  necessary, 
and  after  wearing  them  had  brought  an  action 
lor  th«  prioe.  In  such  an  action  he  coold  not  be 
allowed  to  recover,  although  the  tradesman,  if  un- 
paid, could  not  have  enforced  payment."  It  is  to 
be  obsei-ved  that  all  the  learned  judges  who  deal 
with  the  case  distii^uish  it  from  Holmes  v.  Blogg 
{vbi  s»p.),  on  the  ground  that  in  the  latter  case 
there  had  been  actual  enjoyment  under  the  lease. 
They  did  not  say  that  a  mere  demise  would  have 
been  sufbuent,  and  it  seems  to  me  that  the  rule  to 
be  drawn  from  the  case  is  to  consider  whether  the 
infant  has  derived  any  advantage  under  the  con- 
tiact.  Here  no  dividend  was  declared,  and  the 
plaintiff  took  no  part  in  the  management  of  the 
company  and  attended  no  meetings.  The  only 
advanta^  she  got  was  the  allotment  of  the  shares, 
and  the  fact  uiat  for  a  certain  period  her  name 
Temajned  on  the  register.  It  seems  to  me  that 
that  was  not  an  advantage  within  the  meaning  of 
the  judgments  in  Corps  v  Overton  (vbi  tup.).  I 
think  that  here  the  consideration  has  totally 
failed,  and  that  the  infant  is  entitled  to  recover, 
i.e.,  to  prove  for  the  amount  in  the  liquidation. 

Solicitors :  Hughes  and  Masterman ;  J.  B.  Pur- 
ehate. 


June  15  and  16. 

(Before  Eekewich,  J.) 

Be  Paskeb  ;  MoBfiAK  V.  Hill,  (a) 

Frineipal  and  surety — Co-sureties — Contribution. 
— Bcmkruptcy  of  one  co-surety — Payment  of 
whole  debt  by  and  assignment  thereof  to  other  co- 
surety— Proof  for  whole  debt — Mercantiie  Law 
Amendment  Act  (19  *  20  Vict.  e.  97),  «.  5. 

A  surety  who  has  paid  off  the  whole  debt  and  taken 
an  assignment  thereof  from  the  creditor,  is 
entitled  to  prove  in  the  bankruptcy  of  his  co- 
surety for  the  full  am^mnt  of  the  debt,  but  cannot 
receive  m,ore  than  the  proportion  of  the  whole 
debt  which  his  co-surety  is  bound  to  contribute. 

One  of  three  co-sureties  executed  a  deed  of  assign- 
ment in  favour  of  his  creditors.  The  principal 
debtor,  a  company,  went  into  liquidation,  and 
the  creditor  sent  in  a  claim  against  thi  estate  of 
the  bankrupt  surety.  The  two  other  co-sureties 
paid  off  the  principal  creditor,  and  took  an 
atgignmsnt  of  the  whole  debt  and  the  benefit  of 
the  ereditor's  claim^  against  the  bankrupt  co-. 
surety,  and  then  sought  to  prove  againt  his  estate 

■    for  the  whole  amount  of  the  debt. 

add,  that  the  co-sureties  were  entitled  to  prove  for 
the  whole  debt,  but  not  to  receive  dividends 
l^ond  6s.  8i.  in  the  pound  out  of  the  bankrupt's 
estate. 

AnouKNXD  8infM0N8. 

By  an  indenture  of  mortgage  of  the  12th  March 
1892,  made  between  the  Norwich  and  Norfolk 
investment  Corpcnration  Limited  (the  morteagors). 
of  the  firat  rart,  Messrs.  J.  C.  Parker,  B.  Holmes, 
lb  TaU,  G.  Yallap,  wd  B.-H.  Court  (sureties  for 
th»moitoBgor8)  of  t^e  seoond  part,  and  Messrs. 
Cozens-m^y  and  Jewaon  (the  mortgagees)  of, 
rthe  third  part,,  the  sureties'  for  •  the '  mortgagoi-s ! 

<«)  Bepontdb^  J.  H..BAXnrBU.iE(q.,BHilit«r«t-L«r. 


jointly  and  severally  covenanted  to  pay  to  the 
mortgagees  the  sum  secured  by  the  mortgage 
deed,  and  that  the  sureties  should,  as  between 
themselves  and  the  mortgagees,  be  taken  to  be 
principal  debtors. 

B>.  Holmes  and  L.  Tall  became  bankrupt,  and 
no  assets,  or  practically  none,  were  available  to 
satisfy  their  liability  under  the  above  covenant. 

On  the  18th  Feb.  1893  J.  C.  Parker  executed  a 
deed  of  assignment  in  favour  of  his  creditors. 

Messrs.  Cozens-Hardy  and  Jewson  sent  in  a 
claim  to  the  trustee  of  the  said  deed  of  assign- 
ment for  the  total  amount  then  due  under  their 
mortga^,  but  the  trustee  did  not  admit  their 
claim  or  pay  anything  in  respect  thereof. 

The  Norwich  and  Norfolk  Investment  CSomora- 
tion  went  into  voluntary  liquidation;  and  the 
mortgagees  claimed  from  the  sureties,  Messrs. 
Yallup  and  Court,  payment  of  the  amount  due 
under  the  mortgage,  which  was  accordingly  paid 
to  them. 

Upon  payment  of  the  mortgage  debt,  the  mort- 
gagees transferred  the  same  and  the  securities 
therefor,  and  the  benefit  of  all  claimB  against  the 
estate  of  J.  C.  Parker,  to  M.  A.  Morgan  and 
J.  W.  Jewson,  as  trustees  for  Messrs.  Y^up  and 
Court. 

M.  A.  Morgan  and  J.  W.  Jewson  now  claimed 
to  ]fe  entitled  to  the  benefit  of  the  claim  of 
Messrs.  Cozens-Hardy  and  Jewson,  the  mort- 
gagees, against  the  estate  of  J.  C.  Parker  for  the 
full  sum  of  principal,  interest,  and  coats  properly 
due  imder  the  said  mortgage  deed,  and  to  receive 
a  dividend  on  the  whole  of  the  said  sum,  but 
admitted  that  the  amount  to  be  actually  received 
by  them  ought  not  to  exceed  one-third  of  the 
total  amount  of  the  claim,  that  being  the  pro- 
portion in  which,  as  between  the  three  co-sureties, 
Parker,  Yallup,  and  Court,  Parker  was  liable. 
This  was  a  summons  by  M.  A.  Morgan  and 
J.  W.  Jewson,  as  trustees  for  Yallup  and  Court, 
to  enfoitse  their  said  claim. 

Sect.  5  of  the  Mercantile  Law  Amendment  Act, 
after  enacting  that  a  surety  paying  a  debt  shall 
be  entitled  to  have  assignea  to  him  the  security 
held  by  the  creditor,  and  to  stand  in  the  place  of 
the  creditor,  provides  that  "  no  co-surety,  co-con- 
tractor, or  co-debtor  shall  be  entitled  to  recover 
from  any  other  co-surety,  co-contractor,  or 
co-debtor  by  the  means  aforesaid,  more  than 
the  just  proportion  to  which,  as  between  these 
paries  themselves,  such  last-mentioned  person 
shall  be  justly  liable." 

Hadley  for  the  summons. — Sureties  who  have 
paid  the  debt,  are  entitled  to  stand  in  all  respects 
in  the  place  of  the  creditor.    He  referred  to 

Ex  parte  8tolie»  and  Ooodman,  De  Gex   Cases  in 
Bankmpt<7,  618. 

T.  B.  Napier  for  the  trustee  of  the  deed  of 
assignment  of  J.  C.  Parker. — The  estate  of  the 
co-surety  is  only  liable  to  payment  of  one-third  of 
the  whole  debt,  and  proofs  can  only  be  admitted 
to  that  extent : 

Em  parte  Bnoadon,  44  L.  T.  Bep.  830 ;  17  Ch.  Div. 

44; 
.   WoVmershavsen  v.   QvMick,  68  L.  T.  Bep.   lit; 

(1893)  2  Ch.  514; 
£«  Sir  J.J^'Ennia;  Coles  v.  Peyton,  69  L.  "f.  Bep. 

738;  (1893)  3  Ch.  238 ;  '  ' 

Meroaatiie  Law  Amettdment  Aot  (19  SciO  Vict;'  <s'.  77) , 

■.'5.  •'  "  ■  -      •  . 
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Kekewich,  J. — In  disposing  of  this  case  it 
seems  to  me  best  to  entirely  dismiss  any  idea  of 
bankruptcy  from  my  mind,  and  to  consider  this 
question  purely  as  one  of  right  of  action.  Here 
we  have  three  empties,  two  ot  whom  have  paid  ofE 
the  whole  debt,  and  they  are  therefore  entitled 
to  stand  in  the  shoes  of  the  creditor.  This  seems 
to  me  to  be  bnt  natural  justice,  and  at  any  rate 
it  is  in  strict  accordance  with  the  words  of  the 
Mercantile  Law  Amendment  Act.  The  original 
creditors  have  a  right  to  sue  any  surety  for  the 
whole  debt,  and  why  should  that  right  be  re- 
stricted in  the  case  of  sureties  who  have  paid  off 
the  debt,  and  who  therefore  stand  in  the  position 
of  the  original  creditors  P  I  see  no  reason,  and 
the  Act  certfdnly  says  nothing  of  the  sort.  Mr. 
Napier  argues  that  tiie  words  "  shall  not  recover  " 
mean  "  shall  not  bring  an  action  for  " ;  but  what 
the  Act  says  is,  that  the  surety,  notwithstanding 
his  right  to  stand  in  the  creditor's  shoes,  shall  not 
"  recover,"  t.e.,  bring  into  his  own  pocket,  more 
than  the  just  proportion  to  which  he  is  entitled. 
That  would  be  an  idle  proviso,  had  he  not  the 
right  to  sue  for  the  whole  debt.  The  declaration, 
therefore,  must  be  that  the  applicants  are  entitled 
to  prove  for  the  whole  debt,  but  not  to  receive 
dividends  beyond  6<.  8d.  in  the  pound  out  of  the 
trust  estate. 

Solicitors :  Oldman,  Clabbum,  and  Co.,  agents 
for  D.  Haveri,  Norwich ;  Sharpe,  Parker,  and 
Co. 


Thursday,  June  28. 

(Before  Wbioht,  J.,  sitting  as  an  additional 

Judge  of  the  Chancery  Division.) 

Be  Bbewebt  Assets  Cobporation  Limited; 
Truman's  case,  (a) 

Company —  Winding-up  —  Contrihu  tory — Applica- 
tion for  shares — Verbal  withdraxcal — Authority 
of  clerk  at  registered  office  to  receive  withdrawal 
— Stoppage  of  cheque  for  application  money — 
Notice  to  company. 
,  An  application  for  shares  in  a  company  may  be 
verbally  withdrawn  before  allotment. 

A.  signed  an  application  form  for  shares  in  a 
company,  and  handed  the  sam^  to  a  clerk  at  the' 
registered  office  of  the  company  with  a  cheque  for 
the  amount  of  the  allotment  money.  On  the 
same  day  A.  called  at  the  office  and  told  the  clerk 
that  he  withdrew  his  application,  and  asked  him 
tc  return  the  cheque.  The  clerk  declined  to  do 
so,  on  the  ground  that  the  secretary  was  out.  A. 
thereupon  stopped  his  cheque.  The  company 
subsequently  aUotted  the  shares  to  A. 

Held,  that,  in  the  absence  of  evidence  to  the  contrary, 
it  must  be  inferred  that  the  clerk  teas  so  far  m 
charge  as,  in  the  absence  of  others,  to  have 
authority  to  receive  A.'s  statement,  which  miist, 
therefore,  be  taken  to  have  been  commtinicated  to 
the  company  before  allotment. 

Directors,  who  allot  shares  on  the  basis  of  ■payments 
to  their  bankers,  ought  to  make  inquiries  as  to 
such  payments  before  allotting  the  shares. 

SUMUOKB. 

On  the  4th  Nov.  1890  J.  C.  Truman  called  at 
the  office  of  the  Brewery  Assets  Corporation,  and 
there  filled  up  a  printed  form  of  application  for 
ten  ordinary  shares  in  the  company  of  lOZ.  each, 

{«)  Beported  by  W.  Ivimr  Cook,  Esq.,  Barrlster^t-Law. 


and  handed  the  same  to  a  clerk  of  the  company 
with  a  che<^ne  for  302.,  being  the  aggregate  amonst 
of  the  application  and  allotment  moneys.  On  the 
same  day,  Truman  called  at  the  office,  and  told 
the  clerk  that  he  withdrew  his  application  for 
shares,  and  asked  him  to  return  the  cheque. 
The  clerk  said  he  could  not,  as  the  secretary  was 
out.  Truman  called  again  the  same  day,  but 
found  the  office  closed.  The  following  morning  he 
instructed  his  bankers  to  stop  the  payment  of  the 
cheque,  .and  this  was  done. 

On  the  7th  Nov.  the  directors  allotted  the  shares 
to  Truman,  and  on  the  following  day  he  recaved 
from  the  company  a  form  of  allotment  letter, 
with  a  blank  banker's  receipt  for  payment  of  ihe 
allotment  money,  both  of  which  he  immediatelj 
returned  to  the  company. 

It  did  not  appear  from  the  evidence  that  at  the 
time  the  directors  allotted  the  shares  to  Tnunu 
they  were  aware  that  the  cheque  had  not  been 
paid.  The  company's  pass-book,  however,  showed 
that  the  cheque  was  paid  into  the  company's 
account  on  the  ^th  Nov.  1890,  and  that  the  com- 
pany was  debited  with  the  amount  of  the  cheque 
on  the  5th  Nov.  In  the  company's  allotment 
book,  which  waa  written  up  by  a  clerk  to  the 
auditors  of  the  company  in  Jan.  1891  from  a  list- 
of  applicants  for  shares,  there  appeared  the  entiy 
"  cheque  returned  "  against  Truman's  name.  The 
list  was  not  now  in  existence. 

On  the  11th  Nov.  1890  the  secretary  of  the 
company  wrote  to  Truman,  inclosing  the  letter  of 
allotment  which  had  been  returned,  and  referrine 
to  the  fact  that  his  cheque  had  been  returned 
marked  "  refer  to  drawer. 

The  company  entei-ed  Truman's  name  in  the 
ref^ster  of  shareholders  and  credited  him  with  the 
80?.  cash  paid  bv  him  on  the  4th  Nov.  1890,  and 
debited  him  with  301.  for  his  returned  cheque, 
and  also  for  the  amount  of  the  first  call,  wUch 
was  made  in  Jan.  1891. 

The  company  never  attempted  to  enforce  pay- 
ment of  the  money  due  on  the  application  for  or 
the  allotment  of  shares,  or  for  the  first  calL 

In  Nov.  1892  the  company  passed  resolntioM 
for  voluntary  winding-up,  and  the  liquidator  put 
Truman's  name  on  the  list  of  oontributories  of 
the  company  in  respect  of  ten  shares  not  fully 
paid. 

This  was  a  summons  taken  out  by  Truman  is 
the  winding-up,  asking  that  the  list  of  contribu- 
tories  might  be  rectified  by  striking  out  hii 
name  as  a  contributory  in  respect  of  such  shares. 

Tanner  for  the  summons. — ^The  applicant  with- 
drew his  application  for  shares  before  allotment, 
and  althougn  he  did  so  verbally,  that  is  sufficient: 

Re  Natal  Invettment  Company}  WHson'e  can,  ^ 
L.  T.  Bep.  962. 

The  notice  of  withdrawal  was  given  at  the  com- 
pany's office,  which,  under  sect  39  of  the  Com- 
panies Act  1862,  was  the  proper  place  to  give  audi 
notice.  Further,  it  was  given  to  a  clerk  at  tte 
office,  who,  under  the  circumstances  of  this  cue, 
must  be  taken  to  have  been  the  proper  person  to  , 
receive  such  notice.  Sufficient  notice  of  the 
applicant's  intention  to  withdraw  his  applicaticB 
must  therefore  be  imputed  to  the  company.  The 
applicant's  name  6u^ht  therefore  tooeremoi«d 
from  the  list  of  contnbutories. 

A.  J.  Chitty  toe  the  liquidator. — ^Proper  notiM 
of  withdrawal  was  not  given.    In  order  to  mal* 
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snch  notice  effectual  it  oueht  to  have  been  in 
writing  and  addresaed  to  tne  company.  A  mere 
statement  to  a  clerk  in  the  employment  of  a  com- 
pany of  an  intention  to  withdraw  an  application 
for  shares  is  not  sufficient  to  enable  the  person 
making  it  to  escape  liability : 

Pennell  r.  Stephens,  7  C.  B.  987. 
In  order  to  affect  the  company  with  notice  the 
applicant  must  show  that  such  notice  reached  the 
company,  and  this  he  has  not  done.  Further, 
the  stoppage  of  his  cheque  was  not  8u£Scient  to 
affect  the  company  with  notice  of  his  withdrawal, 
as  the  applicant  has  not  shown  that  at  the  date  of 
allotment  the  directors  were  aware  of  such  stop- 
wige.  The  name,  therefore,  of  the  applicant 
Juring  been  entered  in  the  register  of  share- 
holders, he  is,  under  sects.  23  and  37  of  the  Com- 
panies Act  1862,  prima  facie  a  member  of  the 
company,  and  having  taken  no  steps  to  hare  it 
removed,  it  is  now  too  late  for  him  to  do  so. 

Tanner  replied. 

WsiOHT,  J. — This  case  is  one  as  to  which  I 
have  felt  some  considerable  doubt,  but  I  think  I 
ooght  to  draw  the  inference  that,  in  the  absence 
of  evidence  to  the  contrary,  the  clerk  who  was 
at  the  office  when  the  applicant  called,  and  re- 
ferred to  the  absence  of  the  secretary,  was  so 
far  the  clerk  in  charge  of  the  premises  that  it 
most  be  imputed  to  the  company  that  the  state- 
ment which  was  made  to  him  in  office  hours  was 
made  to  him  in  the  absence  of  other  persons  who 
liad  authority  to  receive  it,  and  that  he  had 
snch  authority.  The  case  is  on  the  line,  but  the 
applicant  did  change  his  mind  as  to  taking  the 
shares,  and  I  think  that,  according  to  the  facts 
as  I  read  them,  he  made  a  communication  to  the 
company  of  his  change  of  mind  before  the  shares 
▼ere  aUotted  to  him.  Then  as  to  the  other 
point.  He  stopped  his  cheque,  and  the  fact  of  his 
flaring  done  so  was  placed  on  record  in  books 
which  were  before  the  directors.  It  is  not  shown 
that  they  read  the  entry,  bat  I  am  inclined  to 
think  that,  when  directors  are  making  allotments 
of  shares,  based  upon  payments  by  the  allottees 
to  their  bankers,  they  ought  to  make  inquiry, 
and  if  thev  find  that  one  of  the  cheques  has  been 
stopped,  tnat  is  sufficient  to  put  them  on  their 
^_a^.  At  the  time  when  the  company  made 
this  allotment  to  the  applicant,  it  had,  I  think, 
BO  authority  to  do  so.  He  repudiated  the  allot- 
ment at  once,  and  he  is,  I  think,  entitled  to  be 
relieved  of  his  shares. 

Solicitors:  Jerome  and  Co.;  Nash,  Field,  and 
Co. 


Feb.  1.  June  28,  anil  July  5. 
(Before  'Wkioht,  J.,  sitting  as  an  additional 

Judge  of  the  Chancery  Division.) 
Se  Midland  Coal,  Coke,  and  Ieon  Company 

Limited;  Cbaio's  case,  (a) 
Company — Winding-up — Scheme  of  arrangement 
—-Transfer  of  assets  and  liabilitiea  to  new  com- 
pany— Proof    of  debt — Contingent    liability — 
Joint  Stock  Cmnpanies  Arrangement  Act  1870 
(33  4  34  Viet.  c.  104),  s.  2. 
V ,  (he  lessee  of  certain  mines,  assigned  his  lease  to 
0  wmpany,  the  company  covenanting  to  indem- 
^nify  him  against  all  claims  in  respect  of  rent  or 

(•)  Bevorted  tiy  W.  Ivuey  Oooi.  Esq..  BuTi*t«r-*t-Law. 


breach  of  any  of  tlie  covenants  contained  in  tJie 
lease.  The  company  went  into  liquidation,  and 
subsequently  the  Court  sanctioned  a  scheme  under 
the  Joint  Stock  Companies  Arrangement  Act 
1870  under  which  a  new  company  was  formed  to 
take  over  the  assets  and  liabilities  of  the  old 
cmnpany.  C.  claimed  to  prove  in  the  winding-up 
of  the  old  com.pany  in  respect  of  his  contingent 
liability  under  the  lease. 
Held,  that  C.  was  a  creditor  ivithin  the  meaning  of 
sect.  2  of  the  Act  of  1870,  and  therefore  was 
bound  by  the  scheme,  and  that  his  remedy  was  to 
call  upon  the  new  company  to  indemnify  him  as 
from  time  to  time  he  might  be  required  to  pay 
under  the  lease. 
Summons. 

Under  an  indenture  of  lease,  dated  the  31st 
Doc.  1881,  W.  Y.  Craig  became  the  lessee  of 
certain  coal  mines  and  premises  for  a  term  of 
forty  years  from  the  3l8t  Dec.  1881,  subject  to 
the  payment  of  the  rents  and  royalties  thereby 
reserved. 

B^  an  indenture,  dated  the  19th  June  1890, 
Craig  assigned  the  lease  to  the  If  idland  Coal, 
Coke,  and  Iron  Company  for  valuable  considera- 
tion, and  the  company  thereby  covemmted  to 
indemnify  him  against  all  claims  by  reason  of  the 
nonpayment  of  the  rents  and  i-oyaltie3  reserved 
by  the  lease,  or  the  breach  of  any  of  the  covenants 
therein  contained. 

On  the  26th  May  1893  the  company  went  into 
voluntary  liquidation,  which,  by  an  order  dated 
the  2l8t  June  1893,  was  continued  under  the 
supervision  of  the  court,  and  joint  liquidators 
were  appointed. 

In  Aug.  1893  the  Court  directed  separate 
meetings  to  be  convened  of  (1)  the  unsecured 
creditors,  (2)  the  debenture-holders,  and  (3)  the 
contributories  of  the  company,  for  the  purpose  of 
conisidering,  and,  if  thought  fit,  approving  of  a 
scheme  under  the  Joint  Stock  Companies  Ar- 
rangement Act  1870.  The  statutory  majorities  at 
the  meetiiig  approved  of  the  scheme,  and  on  the 
12th  Oct.  1893  the  Court  made  an  order  sanctioning 
the  scheme,  and  declaring  it  binding  on  all  the 
creditors,  contributories,  and  liquidators  of  the 
company. 

The  scheme  provided  (clause  2)  that  the  new 
company  which  was  to  be  formed  should  "take 
over  all  the  assets  and  business  of  the  existing 
company,  and  undertake  all  its  liabilities,  inclu- 
ding the  costs  of  the  winding-up,"  in  consideration 
of  shares  in  such  new  company  to  be  allotted  to 
the  shareholders  in  the  existing  company.  By 
clause  4  an  agreement  for  the  transfer  of  the 
assets  and  business,  the  allotment  of  shares,  and 
for  giving  effect  to  the  scheme,  was  to  be  entered 
into  between  the  liquidators  and  the  new  company. 
By  clause  8  the  new  company  was  to  pay  in  cosh 
or  satisfy  within  three  months  of  the  court's 
approval  of  the  scheme,  (a)  certain  debentures  of 
the  company,  (6) .  "  the  unsecured  creditors  of  the 
existing  company,  (c)  the  costs  of  the  winding-up 
of  the  existing  company,  including  the  liquidators' 
remuneration,  and  all  costs,  charges,  expenses, 
and  claims  in  connection  with  the  negotiating  and 
carrying  into  effect  of  the  scheme."  By  clause  10, 
upon  payment  or  satisfaction  of  the  debentures, 
debts,  costs,  charges,  and  expenses  mentioned  in 
clause  8,  the  existing  company  was  to  be  wound- 
up and  dissolved.  /^-^  i 
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The  new  company  waa  incoTporated  in  Not. 
1893. 

In  pnrstiance  of  clause  4  of  the  scheme,  an 
agreement,  dated  the  5th  Dec.  1898,  -was  entered 
into  between  the  old  company  and  its  liquidators 
and  the  new  company,  for  taking  over  the  assets 
and  liabilities  of  the  old  company.  This  agree- 
ment varied  certain  of  the  provisionB  of  the 
scheme,  but  did  not  contain  anything  material 
for  the  purposes  of  this  report. 

This  was  a  summons  taten  out  by  Craig  in  the 
winding-np  of  the  old  company,  asking  that  his 
claim  for  45,7872. 14s.  8(2.  might  be  fully  admitted. 

The  applicant  alleged  that  he  had  been  called 
upon  to  pay  and  had  paid  the  lessor  tmder  the 
terms  of  the  lease  32lf.  148.  8d.  for  the  quarter's 
rent  due  on  the  1st  April  1893 ;  that  he  estimated 
the  rents  for  which  he  was  liable  and  entitled  to 
be  indemnified  against  under  the  indenture  of  the 
19th  June  1890  at  14602.,  and  the  yearly  royalties 
for  which  he  was  liable  and  entitled  to  indemnity 
at  32002.,  and  he  claimed  to  prove  for  the  amount 
paid  for  rent,  and  in  respect  of  hia  contingent 
liability  under  the  lease,  and  to  have  the  latter 
claim  properly  secured,  the  amount  necessary  to 
secure  which  he  estimated  at  45,4512. 

The  liquidators  admitted  the  applicant's  claim 
for  3362. 148.  8<Z.  (being  the  3212. 148. 8<2.  paid  for 
rent  with  interest),  but  refused  his  proof  for  the 
45,4512.,  on  the  groimd  tha.t  under  the  scheme  as 
sanctioned  bv  the  court  the  new  company  had 
undertaken  all  the  liabilities  of  the  old  company. 

The  new  company  was  not  made  a  party  to  the 
proceedings. 

Kenyan  Parker  for  the  summons. — The  appli- 
cant is  entitled  to  prove  in  the  winding-up  in 
respect   of   his   contingent   debt.     The  former 

fractice  rested  on  sect.  158  of  the  Companies  Act 
862: 

Re  Haytor  Oranite  Company,  13  L.  T.  Bep.  515 ; 
L.  Eep.  1  Ch.  77. 
That  practice  was,  however,  altered  by  sect.  10  of 
the  Judicature  Act  1873,  which  imported  into  the 
winding-up  of  companies  the  practice  for    the 
time  being  in  bankruptcy  with  reference  to  the 
proof  and  valuation  of  contingent  liabilities : 
Bankraptoj  Act,  1883,  s.  37 ; 
Palmer's  Winding-ap  Fonu,  2nd  edit.,  p.  329. 

Here  the  applicant  is  under  a  contingent  liability 
on  a  lease,  against  which  the  company  has  agreed 
to  indemnify  him.  He  is  therefore  entitled, 
according  to  the  bankruptcy  practice,  to  have  his 
contingent  liability  estimated,  and  to  prove  for  it 
against  the  company,  and  unless  he  is  allowed  to 
do  so  at  once  he  will  lose  his  right  by  reason  of 
the  dissolution  of  the  company : 

Hardy  v.  Fothergill,  59  L.  T.  Bep.  273 ;  13  App. 
Cas.  351. 
The  applicant  has  no  right  to  prove  against  the 
new  company : 

Re  British  Provident  Life  and  Fire  Asstirance  Com- 
pany ;  Anglo-Auttrian  Company' t  case,  10  L.  T. 
Bep.  326 ;  4  New  Bep.  48. 

[Wright,  J. — ^The  only  question  before  me  is  as 
to  the  construction  of  this  scheme.]  There  is  no 
other  method  of  ascertaining  the  liabilities  of  the 
old  company,  which  the  new  company  has  agreed 
under  the  scheme  to  take  over,  out  by  allowing 
proof  for  them  against  the  old  company.  Under 
clause  10  of  the  scheme  the  old  company  is  to  be 


wound-up  and  dissolved  after  payment  of  the 
debts,  <&c.,  mentioned  in  clause  8.  If  the  appE- 
cant  is  bound  by  the  scheme,  he  is  also  soirelj 
entitled  to  the  benefit  of  it,  and  to  say  that  be 
shall  not  be  allowed  to  prove  against  the  old  ocm- 
pany  for  his  contingent  liability  is  to  deprive  him 
of  that  benefit.  Tnere  is  nothing  to  show  that 
the  applicant  has  waived  any  of  his  rights  agunat 
the  old  company.  [WsiaHT,  J. — ^Is  not  the 
scheme  in  substanoe  a  novation  P]    I  submit  not: 

Re  British  Provident  Life  and  Fire  Asturaaa 
Company ;  Anglo- Austrian  Company's  ease  ^i4i 
sup.J. 

[Wright,  J. — Primit  facie  that  case  is  not  appli- 
cable, because  there  there  was  no  statutory  aJe.] 
Here  there  is  a  mere  contract  between  the  old  ana 
the  new  companies,  which  can  only  be  enforced 
through  the  medium  of  the  old  company.  Under 
tlie  scheme  the  old  company  is  ncit  to  be  extin- 
guished until  all  its  liabilities  have  been  prorided 
for.  A  solvent  company  is  not  entitled  to  put 
with  its  assets  until  it  has  provided  for  its  contin- 
gent liabilities : 

Lord  Elphinstone  t.  Monlcland  Iron  and  Coal  Can- 

pany,  11  App.  Cas.  332 ; 
Oooch  V.  London  Banting  Association,  S2  Ch.  Dir. 

41. 
The  old  company  must  be  treated  as  solvent,  inaa- 
much  as  it  is  selling  itself  for  shares  in  the  new 
company,  which  are  to  be  distributed  amongat 
the  shareholders  of  the  old  company.  If,  how- 
ever, the  applicant  is  an  unsecured  creditor,  he  is 
entitled  to  be  paid  at  once  in  cash  under  clause  8 
of  the  scheme.    He  also  referred  to 

CompaDiea  Act  1862,  sa.  142,  143 ; 

Buckley  on  the  Companies  AJota,  6Ui  edit.,  p.  330. 

Kirhy  for  the  liquidators. — The  applicant  is  not 
a  creditor  of  the  old  company  except  in  respect  of 
the  rent  actually  paid  by  him.  A  distinctiaa 
must  be  drawn  between  debts  and  liabilitiea. 
The  old  company  having  transferred  all  its  asaete 
to  the  new  company,  the  applicant's  only  remedj 
is  against  the  new  company  : 

Re  European  Aaruranee  Society!  Bort't  east; 
Grain'e  cote;   33  L.  T.  Biep.  766 ;  1  Ch.  Div.  3«7. 


[Wright,  J. — In  that  case  there  was  a  clear 
agreement  between  Hort  and  the  new  compasj.] 
Lord  Cairns  disregards  that  fact  in  his  judgment 
Here  there  is,  I  submit,  an  unsecured  debt,  and  an 
undertaking  to  indemnify  the  applicant  against 
the  covenants  in  the  lease.  [Wright,  J. — I  can- 
not help  thinking  that  I  ou^ht  to  have  the  new 
company  here.]  My  first  objection  to  this  claim 
is  that  the  applicant  was  a  party  to  and  is  bound 
by  the  scheme  which  was  entered  into  under  sect 
2  of  the  Joint  Stock  Companies  Arrangement 
Act  1870.  His  claim,  therefore,  against  the  old 
company  is  gone  by  the  scheme.  The  sanction  of 
the  court  to  the  handing  over  to  the  new  componf 
of  the  assets  of  the  old  company  precludes  tte 
idea  that  the  old  company  was  to  remain  liable 
for  contingent  liabilities,  and  the  scheme  itself  ia 
inconsistent  with  the  payment  of  such  contingent 
liabilities. 

Wright,  J. — ^This  is  a  very  puzzling  case;  On 
the  whole,  however,  lam  of  opinion  that  sect  2  of 
the  Joint-Stock  Companies'  Act  1870  was  intended 
to  apply  to  any  person  who  can  be  treated  as  a 
creditor  of  any  sort,  whether  secured  or  nnsecnred, 
certain  or  contingent,  as  otherwise  a  scheoie  of 
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amngement  would  be  deceptiye.  The  applicant, 
bong  some  sort  of  a  creditor,  so  that  he  could  be 
bound  bj  the  scheme,  was  either  bound  by  it 
when  it  was  sanctioned  by  the  court,  or  had  some 
means  of  obtaining  the  protection  of  his  interests. 
I  mast  take  it  that  he  is  to  be  r^arded  as  a  party 
to  and  bound  by  the  scheme.  Then  what  does 
the  scheme  mean  P  [His  Ijordship  referred  to 
clause  2  of  the  scheme  and  continued :]  That 
clause  means  that  the  creditors  have  agreed  that 
the  new  company  shall  in  effect  be  a  continuation 
of  the  old  one,  and  that  all  liabilities  of  the  old 
company  shall  be  liabilities  of  the  new  company. 
There  is  nothing  in  the  clause  to  limit  those 
liabilities.  Accruing  liabilities  of  the  old  com- 
Nny  are  to  be  accruing  liabilities  of  the  new  one. 
Clause  8  of  the  scheme  adds  to  the  difficulty. 
[His  Lordship  referred  to  the  clause  and  con- 
tinued :]  If  Craig  is  a  creditor  at  all,  he  is  an 
unsecured  creditor.  It  looks  at  first  sight  as  if  he 
'were  to  be  paid  in  full.  That  cannot  be  so. 
"Unsecured  creditors"  within  the  meaning  of 
that  clause  means  creditors  for  moneys  actually 
due  and  payable,  not  those  having  merely  contin- 
gent claims.  If  that  be  so,  it  follows  that  Craig 
has  agreed  that  his  remedy  shall  be  to  call  on 
tiie  new  company  to  indemnify  him  as  from  time 
to  time  he  may  be  required  to  pay  under  the 
lease.  The  new  company  cannot  resist  that, 
because  it  is  a  party  to  the  agreement  and  to  the 
scheme.  It  may  be  that  Craig  might  from  time 
to  time  bring  an  action  in  his  own  name.  I 
tiunk  the  present  application  fails,  but  I  cannot 
declare  the  applicant's  rights  against  the  new 
company,  as  the  new  company  is  not  a  party  to 
tbeee  proc«eding8.  The  summons  must  therefore 
be  refosed.  The  costs  wiU  be  costs  in  the 
winding-up. 

Solicitors  :  Bircharfi  and  Co. ;  Ashurst,  Morris, 
Crigp,  and  Co. 


May  4  and  28. 
(Before  Williahs.  J.,  sitting  as  an  additional 

Judge  of  the  Chancery  Division.) 
Be  Anolo-Austbian  Feinting  and  Publish- 

iNo  Union  Limited,  (o) 
Company  —  Winding-up  —  Costs  —  Taxation  — 
QSicial  receiver's  report — Misfeasance  summons 
— Adjournment  into  court  —  Oral  evidence — 
Iviitructions  for  brief — Three  counselr^Consulta- 
iions  —  Mefreshers  —  Companies  {Winding-up) 
Rules  1890,  r.  78— B.  8.  C.  1883,  Order  LXf., 
r.  27,  tub-rules  30,  39,  40,  48 ;  App.  N.,  no.  81. 

Ti«  official  receiver's  special  report  under  rule  78 
<f  the  Companies  (Winding-up)  Rules  1890, 
it  neither  a  pleading  nor  equivalent  to  a  plead- 
■inj,  nor  an  affidavit,  nor  within  Order  LXV., 
r.  27 ;  but  a  statement  of  facts  for  which  the 
only  charges  which  can  be  made  are  for  dravoing 
o<  8<J.  a  folio,  and  copying  at  4d.  a  folio. 

^  hectriag  of  an  adjourned  m,isfeasanee  summons 
Wderseel.  10  of  the  Companies  {Winding -vp) 
■id  1890  is  not  "  the  hearing  or  trial  of  action 
vmm  notice  of  trial,  or  notice  for  judgm^ni  given  " 
(S.  B.  C.  1^  ;  App.  N.,  no.  81),  and  therefore 
diorget  for  intiructions  for  brief  cannot  be 
iHoued,  but  only  for  drawing  xmd  copying  all 
**«   necessary   proofs    and    statements    of   the 

Wbponnlbr  W.  IrmiT  Cook,  E«q.,  Barrister-at-Law. 


witnesses  and  observations  at  the  rate  of  Is.  for 
draunng  and  4d.for  each  copy  far  counsel. 

On  the  hearing  of  such  a  summons  upon  affidavit 
and  oral  evidence  the  fees  and  costs  of  three 
counsel  may  be  allowed  where  it  is  essential  to 
justice,  having  regard  to  the  issues  raised  and 
the  probable  and  actual  length  of  the  hearing, 
that  the  services  of  three  counsel  should  be 
retained. 

Fees  to  counsel  for  consultation  {after  the  first  one) 
during  the  hearing  disallowed. 

The  registrar  has  power  to  allow  refreshers  on  such 
an  adjourned  sumirwns  where  oral  evidence  is 
adduced,  such  a  case  being  a  matter  within 
Order  LXV.,  r.  27,  sub-rule  48,  and  sect.  100 
of  the  Judicature  Act  1873. 

Summons  to  review  taxation. 

The  Anglo- Austrian  Printing  and  Publishing 
Union  Limited  was  ordered  to  be  wound-up  on  the 
2nd  May  1891. 

On  the  21st  July  1892  a  misfeasance  summons 
was  taken  out  by  the  official  receiver  and  liquidator 
under  sect.  10  of  the  Companies  (Winding-up)  Act 
1890  a«unBt  J.  T.  Agg-Gardner,  Sir  H.  Isaacs, 
Sir  B.  Liethbridge,  C.  Kegan  Paul,  and  H.  Bot- 
tomley  for  the  payment  by  them  of  certain  sums 
therein  mentioned.  The  summons  was  adjourned 
into  court  and  was  ultimately  dismissed  as  against 
Bottomley. 

The  hearing  of  the  simimons,  on  which  witnesses 
were  orally  examined,  occupied  several  days.  The 
papers  were  very  voluminous. 

On  the  3rd  Aug.  1893  Williams,  J.  made  an 
order  (by  consent)  that  Agg-Gardner  should  pay  to 
the  applicant  a  cei-tain  sum  of  money  in  satisfac- 
tion 01  all  claims  set  forth  in  the  summons,  and 
that  the  costs  of  the  applicant  of  and  consequent 
upon  the  application  (except  such  costs  as  related 
only  to  the  respondents  other  than  Agg-Gtardner) 
should  be  taxed  and  paid  by  Agg-Gar£ier  to  the 
applicant. 

On  the  10th  Feb.  1894  an  order  was  made  on  the 
summons  that  Isaacs,  Ijethbridge,  and  Kegan 
Paul  should  pay  the  sums  claimed  by  the 
summons  and  the  taxed  costs  of  the  application, 
except  BO  far  as  the  same  had  been  incurred  by 
addmg  Bottomley  as  a  respondent,  and  excepting 
that  the  applicant  was  to  give  credit  for  what  he 
should  have  received  from  Agg-Grardner  in  respect 
of  the  costs  directed  to  be  taxed  and  paid  by  nim 
under  the  order  of  the  3rd  Aug.  1893. 

In  the  bill  of  costs  carried  in  for  taxation  by 
the  official  receiver  and  liquidator  there  appeared 
(inter  alia)  the  following  items : 

1.  Instnotioiui  for  special  leport  of  official  receiver 
under  rule  78  (of  the  Companies  Winding-up  Bulee 
1890)  involving  penuals  of  all  the  oorreapondence 
(partly  written  in  Qerman  and  many  thousands  of 
folios),  the  agreements  (over  fifty  in  number),  deposi- 
tions (1500  folios),  and  all  other  books  and  documents 
of  the  company,  setting  out  the  facts  and  information 
on  which  the  official  reoeiver  intended  to  prooeed, 
derived  from  the  documents  and  correspondence  of 
the  company  in  his  possession,  and  the  depositions  of 
the  directors  and  others,  and  involving  tiie  arrange- 
ment and  selection  of  those  documents  which  were 
material  to  the  case,  and  the  rejection  of  a  very  large 
part  of  the  correspondence  and  documents  amounting 
to  thousands  of  folios,  estimated  to  have  taken  clerk 
and  self  ninety -eight  hours,  661. 

[Note.    All  copies  sent  to  counsel  charged  with  briefs]. 
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2.  Drawing  report,  folios  332,  loM  foUoi  appendices 
168,  net  foUos  164,  81.  4(. 

3.  Cop7  draft  report  for  printer  (332  folios),  51.  lOs.  6d. 

4.  Instmotiona  for  brief  on  hearing,  involving  nnmerons 
attendances  on  the  official  receiver,  the  lato  secretary 
and  solicitor  of  the  company,  perosals  of  nnmerons 
doonments,  and  the  books  of  Vbe  company  and  the 
correspondence,  521.  lOo. 

5.  [Certain  items  relating  to  the  brief  of  the  third 
C3nnsel  who  appeared  for  the  official  receiver  at  the 
hearing  of  the  gammons,  his  fee,  and  the  one  set  of 
observations,  copies  of  doonments,  consnltation  fees 
and  refreshers,  incidental  to  the  employment  of  such 
third  connsel.] 

6.  [Several  items  relating'  to  fees  paid  to  connsel  for 
consultations  dniing  the  hearing  of  the  summons,  and 
beyond  the  first  consnltation  fees,  and  also  relating  to 
attendances  in  connection  with  inch  farther  con- 
sultations.] 

7.  [Four  refresher  fees  paid  to  each  of  the  applicant's 
counsel  on  the  hearing  of  the  summons.] 

The  registrar  on  taxation  disallowed  or  reduced 
all  these  items.  The  official  receiver  and  liqui- 
dator thereupon  carried  in  objections  to  such 
disallowances  and  reductions.  These  objections 
and  the  reasons  of  the  registrar  for  the  dis- 
allowance or  reduction  of  the  items  were  the 
following : 

Objections  1,  2.  and  3 : 

The  applicant  objects  to  the  disallowance  of  the  items 
66t.  and  51.  10s.  8r2.,  and  of  the  part  disallowance  of  the 
item  8(.  4«.,  on  the  grounds  that  the  application  nnder 
sect.  10  (whereunder  this  proceeding  was  brought)  la  in 
the  nature  of  an  action,  and  that,  under  rule  78  of  the 
Companies  Winding-up  Bales  1890,  the  official  receiver 
may  make  a  report,  but  any  other  person  is  to  proceed 
by  affidavit ;  that  such  affidavit,  evidence,  or  report  is 
in  the  nature  of  and  equivalent  to  a  pleading  in  an 
action ;  that  the  same  amount  of  careful  drafting  is 
required.  That,  as  regards  the  amount  charged  for 
instructions,  the  preparation  of  the  report  involved 
minute  and  careful  investigation,  and  perusal  of  several 
thousands  of  letters  '(a  large  number  written  in  German 
and  French),  the  perusal  of  a  Urge  number  of  books 
and  documents  formerly  in  the  possession  of  the  company 
and  of  Horatio  Bottomley,  and  the  more  investigation 
with  the  object  of  rejecting  those  of  immateriality 
involved  many  hours'  careful  investigation. 

Registrar's  reasons  for  disallowance  : 

Objections  1,  2,  and  3  are  to  the  principle  upon  which 
I  have  dealt  with  the  report  made  by  the  official  receiver 
to  the  court  under  rule  78.  The  application  is  a  sum- 
mons in  the  winding-up,  adjourned  into  court,  accom- 
panied with  a  "  statement  of  facts,"  which  is  called  a 
report.  I  have  dealt  with  it  as  a  "  statement  of  facts," 
and  therefore  allowed  drawing  at  8d.  and  copy  at  4(1.  a 
folio  respectively  (see  Appendix  N.  of  B.  S.  C.  1883),  and 
disallowed  "instructions." 

Objection  4 : 

The  applicant  objects  to  the  disallowance  of  this  item 
(52t.  10«.)  on  the  ground  that  the  hearing  of  this  sum- 
mons is  an  original  hearing,  and  in  the  nature  of  or 
equivalent  to  an  action  involving  large  sums  of  money 
and  difficult  questions  of  law.  As  to  the  amount,  the 
magnitude  of  the  correspondence  and  documents,  and 
the  length  of  time  over  which  the  transactions  were 
carried,  and  the  difficulty  of  obtaining  the  evidence  from 
witnesses  who  were  antagonistic  to  the  applicant, 
involved  much  labonr  and  time,  and  the  arrangement  of 
the  correspondence  with  a  view  to  reducing  the  cost  of 
copies  also  entailed  considerable  labonr. 

Registrar's  reasons  for  disallowance : 
Objection  4  to  the  disallowance  of  instmctions  for 
brief.     This  application  is  not  the  "  hearing  or  trial  of 


an  action  upon  notice  of  trial  or  notice  of  jadgmsnt 
given ; "  therefore  instmctions  for  brief  cannot  be  allowed. 
Such  instructions  are  not  oven  allowed  on  the  hearing 
of  an  originating  summons,  on  the  same  grounds :  (see 
Appendix  N.  of  B.  S.  C.  1883,  "  Instructions.")  I  have 
allowed  for  drawing  and  copying  all  the  necessary  proofs 
and  statements  of  the  witnesses  and  observations  at  th> 
rate  of  It.  for  drawing,  and  4d.  for  eaoh  copy  for  connseL 

Objection  5 : 

The  applicant  objects  to  tise  disallowance  of  the  fee 
paid  to  third  counsel  on  the  hearing  of  the  summons, 
and  the  consequent  disallowance  of  one  set  of  the 
observations  and  copies  of  documents  accompanying 
the  brief,  and  consnltation  fees  and  refreshers,  on  the 
ground  that,  having  regard  to  the  large  sums  of  money 
involved,  the  commercial  importance  of  the  case,  tht 
legal  points  involved,  and  also  the  extent  and  number 
of  the  documents  and  accounts  aooompanying  (ovs 
12,000  folios),  and  to  the  probable  dnration  of  the  trial, 
the  appUeant  could  not,  with  ordinary  prudence,  have 
ventured  into  court  with  lesa  aid  than  that  of  three 
counsel. 

Registrar's  reasons  for  disallowance : 
Objection  5,  to  the  disallowance  of  a  third  ooonsd. 
A  discretionary  item.  A  third  counsel  can,  nnder  very 
special  circumstances,  be  allowed  on  the  trial  of  an 
action ;  bnt  has  never  been  allowed  on  an  adjonmed 
summons  as  far  as  I  can  ascertain ;  and,  as  a  general 
rule,  "  it  requires  a  very  strong  case  to  induce  the  cooit 
to  sanction  the  fees  of  more  than  two  counsel  on  a 
taxation  as  between  party  and  party :  "  (Halins,  V.C. 
in  Smith  v.  Buller,  31  L.  T.  Bep.  873 ;  L.  Bep. 
19  Eq.  473)  In  Pearce  v.  Lindsay  (2  L.  T.  Eep.  169: 
1  Do  G.  F.  &  J.  573)  Turner,  L.J.  said :  "  It  should,  in 
each  case,  be  clearly  shown  to  have  been  essentially  neces- 
sary for  tiie  purpose  of  doing  justice  between  the  parties 
at  the  hearing  of  the  cause  that  three  counsel  ahould  be 
employed."  Pearson,  J.  cited  this  case  in  Le  Ma^  v. 
Welch,  (W.  N.  1885,  p.  180).  There  are  many  other  cases 
where  a  third  counsel  has  been  allowed  or  disallowed. 
In  farith.  v.  Pool  (34  W.  B.  365)  the  judge  sapported 
the  taxing  master's  discretion.  Kirlneood,  v.  WtMer 
(9  Ch.  Div.  239)  lays  down  the  principle  on  which  three 
connsel  can  be  allowed. 
Objections  6  and  7 : 

The  applicant  objects  to  the  disallowance  of  the 
items  for  consnltation.  The  trial  of  the  action  was 
continued  from  day  to  day  for  four  days  in  June,  and 
only  one  consnltation  fee  has  been  allowed.  For  the 
reasons  set  opposite  the  item  preceding,  the  applicant 
submits  that  as  the  trial  proceeded  it  was  proper  and 
necessary  that  he  should  confer  with  his  counsel  thereon. 
The  applicant  objects  to  the  disallowance  of  the  refresher 
fees  to  counsel  on  the  ground  that  this  wa*  aa  original 
proceeding  in  the  nature  of  an  action  and  of  the  magni- 
tade  and  commercial  importance  before  set  forth. 
Registrar's  i-easons  for  disallowance : 
Objections  6  and  7.  This  not  being  the  trial  of  an. 
action,  consultations  day  by  day  and  refreshers  cannot 
he  allowed,  at  all  events  as  between  party  and  party. 
No  fresh  issue  was  raised  during  the  hearing  of  the 
summons,  and  the  mere  fact  of  it  taking  more  than  one 
day  is  no  reason  for  having  consaltations  day  by  day.  I 
have  no  power  to  allow  fees  as  "refreshers  "  on  a  summou 
adjourned  into  court ;  but  I  have,  in  the  exercise  of  my 
discretion,  allowed  such  fees  on  the  brief  aa  I  tiiiok 
proper,  looking  at  the  necesseury  papers  and  the  time 
taken  in  the  hearing. 

This  was  a  summons  taken  out  by  the  officisl 
receiver  and  liquidator,  asking  that  his  objections 
to  the  taxation  might  be  allowed,  and  that  it  mi^t 
be  referred  bacl(  to  the  registrar  to  vary  his  certi- 
ficate accordingly. 

Muir  Mackenaie  for  the  summons. — ^As  to  ob- 
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jections  1  to  3.  By  the  Companies  (Winding- 
up)  Act  1890,  a.  10,  the  official  receiver  is  em- 
powered to  take  proceeding  in  respect  of  mis- 
leasance.  The  Companies  (Winding-up)  BoIeB 
1890,  r.  78,  provides  that  where  the  application  is 
made  by  the  official  receiver  or  liquidator,  he  may 
make  a  report  to  the  court  stating  any  facts  and 
information  on  which  he  proceeds,  and  which  are 
verified  by  affidavit,  or  derived  from  sworn  evi- 
dence in  the  matter,  and  that  where  the  appli- 
cation is  made  by  any  other  person,  it  is  to  be 
nppoited  by  affidavit.  Upon  that  I  submit  that 
the  report  ought  to  be  treated  as  a  pleading,  or  as 
an  affidavit,  and  paid  for  accordingly.  The  only 
leason  given  by  the  registrar  for  disallowing  the 
costs  of  the  report  is  t^t  it  is  not  expressly  pro- 
nded  for  by  the  scale  set  out  in  App.  N.  to  the 
R.  S.  C.  1883,  but  under  Order  LXV.,  r.  27, 
"special  allowances  "  may  be  made.  [Williams,  J. 
referred  to  rule  333  of  the  Bankruptcy  Rules  1886, 
nnder  which  the  report  of  the  official  receiver  is 
made  prima  facie  evidence.  In  bankruptw  the 
eosts  of  such  report  would  not  be  aUowed.]  In- 
iibractions  for  an  affidavit  would  be  allowed. 
[Williams,  J. — How  can  I  order  a  litigant  to 
;]«7  for  a  report  which  is  made  for  the  informa- 
tMm  of  the  court.]    He  referred  to 

iie  Bull,  2  Mor.  59. 
A»  to  objection  4.  The  registrar  was  wrong  in 
diaallowing  the  fee  for  instructions  for  brief.  He 
relied  upon  item  81  of  App.  N.  to  the  R.  S.  0. 
J888,  which  is  as  follows  :  "  Instructions  for  brief 
len  hearing  or  trial  of  action  upon  notice  of  trial 
^  notice  of  judgment  given,  whether  such  trial 
lie  before  a  judge,  wiSi  or  without  a  jury,  or 
llefore  an  official  or  special  referee,  or  on  a  trial 
of  an  iBsne  of  fact  before  a  judge,  commissioner, 
or  referee,  or  on  assessment  of  damages  ;  "  and 
held  that  the  only  proceeding  for  which  such  a  fee 
onght  to  be  allowed  was  an  action.  But  a  mis- 
leasance  summons  is  an  originating  summons,  and 
i*  therefore  an  action : 

Jnd.  Act.  1873,  s.  100 ; 

ReFaKntt ;   Galland  v.  Burton,  53  L.  T.  Bep.  271 ; 
30  Ch.  Div.  231. 

And  by  the  Companies  (Winding-up)  Act,  1893, 
an  order  made  on  such  a  summons  is  made  a  final 
judgment  within  sect.  4  sub-sect.  1  {g)  of  the 
Bankruptcy  Act  ]  883.  No  notice  of  the  hearing 
*ag  given,  as  the  court  itself  fixed  the  day. 
As  to  objection  5,  the  question  whether  the 
fees  incidental  to  employment  of  a  third  counsel 
onght  to  be  allowed  must  depend  in  each  case 
vpon  the  circumstances,  e.g.,  the  amount  of  the 
money  issue  involved  and  the  commercial  import- 
ance of  the  case : 

London,  Chatham,  and  Dover  Railway  Company  v. 

South-Eastem  Raihiay  Company,  60  L.  T.  Eep. 

753. 
Here  I  submit,  having  regard  to  the  number  of 
papers,  the  lai^  amount  involved,  and  the  length 
of  time  occupied  in  the  examination  of  the 
vitnesses,  that  the  fees  of  a  third  counsel  ought  to 
be  allowed.  As  to  objections  6  and  7,  the  summons 
fceing  dearly  a  cause  or  matter  within  Order 
IjXV.,  r.  27,  sub-rule  48,  the  fees  for  con- 
sultations and  for  refreshers  ought  to  have  been 
allowed. 

C.  E.  E.  Jenkins  for  the  respondent  Agg- 
Gardner.— With  regard  to  objections  1  to  3,  the 
>PpUcant  is  bound  by  his  objection  that  the  report 


is  in  the  nature  of  a  pleading,  and  cannot  now 
contend  that  the  report  is  an  affidavit:  (Order 
LXV.,  r.  27,  sub-rules  39,  40.)  The  registrar 
has  no  jurisdiction  to  allow  the  coats  of  the 
report  as  between  party  and  party.  It  is  only 
by  inference  from  rule  78  of  the  Rules  of  189Q 
that  it  can  be  considered  evidence  against  any- 
body. The  report  is  made  for  the  information 
of  the  court  by  the  official  receiver  in  pursuance 
of  his  duties  as  an  officer  of  the  court,  and  a 
litigant  cannot  be  ordered  to  pay  for  it.  In  the 
absence  of  any  provision  in  the  Act  or  Rules  as  to 
the  power  to  order  the  payment  of  such  costs,  the 
court  has  no  discretion : 

Wallcer  v.  Cryatal  Palace  District  Oaa  Company,  65 
L.  T.  Bep.  86 ;  (1891)  2  Q.  B.  300. 

App.  N.  to  the  B.  S.  0.  1883  contains  no  pro- 
visions as  to  the  payment  of  these  costs.  Rule  27, 
sub-i-ule  (30)  of  Order  XLV.  provides  that, 
"  as  to  any  work  and  labour  properly  performed 
and  not  herein  provided  for,  and  in  respect  of 
which  fees  have  heretofore  been  allowed,  the  same 
or  similar  fees  are  to  be  allowed  for  such  work  or 
labour  as  hare  hitherto  been  allowed.  This 
report  is  a  novelty  introduced  by  the  Act  of  1890. 
IMuir  Mackenzie  referred  to  the  Judicature  Act 
1890,  sect.  6.]  That  only  provides  as  to  who  is  to 
pay  the  costs.  [Williams,  J.  referred  to  the 
order  as  to  fees  of  the  17th  Dec.  1891,  Table  B., 
part  4,  "  Legal  and  other  reasonable  expenses 
of  official  receiver,  the  amount  disbursed : " 
Palmer's  Windiug-IJp  Forms,  2nd  edit.,  p.  745.] 
That  order  has  no  reference  to  the  costs  as 
between  party  and  party.  It  refers  only  to  fees 
chargeable  in  the  winding-up.  As  to  objection  4, 
the  costs  for  instructions  for  brief  can  only  be 
allowed  where  notice  of  trial  or  judgment  is 
given:  (R.  S. C.  1883,  App. N., title,  "Instructions.") 
Here  no  such  notice  was  given.  The  procediire 
under  sect.  10  of  the  Act  of  1890  was  intended  to 
be  a  cheap  and  summary  form  of  action,  and  if 
the  official  receiver  takes  the  benefit  of  it  he  must 
take  it  cum  onere.  As  to  objection  5,  the  question 
whether  the  fees  and  costs  caused  by  employing  a 
third  counsel  ought  to  be  allowea  is  a  matter 
entirely  within  the  discretion  of  the  registrar. 
Here  the  registrar  has  exercised  his  discretion 
by  disallowing  them,  and  the  court  ought  not 
to  interfere.  It  would  be  a  great  hardship  upon 
the  respondent  if  he  were  ordered  to  pay  the  costs 
of  three  counsel.  As  to  whether  fees  to  counsel 
for  consultation  ought  to  be  allowed  (objection  6), 
the  matter  is  also  absolutely  within  the  discretion 
of  the  registrar  and  the  coiut  will  not  interfere : 
Re  Hatriaon,  55  L.  T.  Eep.  72 ;  33  Ch.  Div.  52 ; 
Order  LXV.  r.  27,  sub-rule  48. 

And  the  same  is  the  case  as  regards  refreshers  to 
counsel  (objection  7).  q^^  ^^  ^^^ 

May  28. — ^Williams,  J. — In  this  case  several 
objections  have  been  taken  to  the  registrar's 
taxation.  As  to  objections  1,  2,  and  3, 1  think 
that  the  registrar  rightly  refused  to  treat  the 
report  as  a  pleading,  or  equivalent  to  a  pleading. 
The  report,  of  coui'se,  is  not  an  affidavit,  and  does 
not  come  within  Order  LXV.,  r.  27.  I  think  that 
the  registrar  rightly  disallowed  the  items  for 
instructions.  The  next  matter  to  be  dealt  with 
is  objection  4.  I  say  as  to  that,  that  the  registrar 
was  right,  for  the  reasons  which  he  has  given ; 
but  I  think  that  the  rule  ought  to  be  altered  so  as 
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to  indnde  instmctions  for  brief  on  a  sninmons  for 
misfeasance  under  sect.  10  of  the  Companies 
(Winding-up)  Act  1890.  As  to  objection  5, 1  say 
that,  having  regard  to  the  issnes  raised,  and  the 
probable  length  and  actual  length  of  hearing,  I 
think  it  was  essential  to  justice  mat  three  counsel 
should  be  allowed.  As  regards  objections  6  and 
7, 1  think  the  registrar  was  right  in  disallowing 
the  consultations.  He  seems,  notwithstanding 
the  first  thi-ee  lines  of  his  reasons,  to  have  exer- 
cised his  discretion,  and  I  think  he  exercised  it 
rightlj.  As  to  the  refreshers,  I  think  he  might 
have  ^owed  them  if  he  had  thought  it  right  to  do 
80,  for  I  think  that  the  summons  adjourned  for 
hearing,  on  oral  evidence,  in  court  was  a  matter 
within  Order  LXV.,  r.  27,  sub-rule  48,  and 
sect.  100  of  the  Judicattire  Act  1873.  I  do  not 
mean  to  say  that  the  registrar  should  have  allowed 
the  refreshers  at  all,  but  1  think  it  is  more  proper 
that  he  should  exercise  his  discretion  as  to  that, 
ao  that  the  matter  must  go  back  to  him  on  this 

foint.  But  it  must  be  distinctly  understood  that 
do  not  express  any  opinion  that  the  refreshers 
ought  to  be  allowed.  All  that  I  say  is,  that  I 
think  there  is  the  power  to  allow  them  in  this  case 
if  the  registrar  thmks  it  right  to  do  so,  the  pro- 
ceeding l^ing  a  "  matter." 

C.  E.  E.  Jenkins. — When  the  pointasto  refreshers 
goes  back  to  the  re^strar,  it  should  be  open  to 
nifn  to  review  the  fees  which  he  has  allowed  on 
(he  briefs. 

WiLiiAMS,  J. — Certainly,  I  intended  that, 
because  it  is  quite  obvious  that  the  registrar 
allowed  larger  fees  on  the  briefs  than  he  otherwise 
would  have  done,  because  he  thought  he  had  no 
power  to  allow  refreshers.  That  is  one  of  the 
reasons  which  has  led  me  to  the  conclusion  that 
I  ought  not  to  deal  with  the  question  whethev 
re&eshers  ought  to  be  allowed,  bat  send  it  back  to 
the  registrar. 

Solicitors :  for  the  applicant,  Giish,  Phillips, 
Walters,  and  Williams ;  for  the  respond^t, 
Maddisons. 


July  19  and  20. 

(Before  Williams,  J.,  sitting  as  an  additional 
Judge  of  the  Chancery  Division.) 

Be  SoTTTH  Amebican  and  Mexican  Comfant, 
Limited;  Ex  parte  Bank  of  England,  (a) 

Company —  Winding-up — Estoppel — Judgment  by 
consent. 

A  judgment,  although  by  consent,  and  upon  which 
the  court  has  not  exercised  a  judicial  ■mind, 
creates  an  estoppel  between  the  parties  to  the 
action,  in  just  the  same  way  as  if  it  were  a 
judgm,ent  arrived  at  after  the  ease  had  been 
fought  out. 

Under  an  agreement  the  8.  Company  became  liable 
to  a  bank  for  the  debt  of  another  company.  The 
debt  was  payable  in  instalments,  and  the  fiirst 
instalmevi  was  duly  paid  by  the  8.  Company. 
The  8.  Company  faued  to  pay  the  second  instal- 
ment, and  the  bank  thereupon  brought  an  action 
<igainst  the  company  for  the  amount  of  such  instal- 
ment. The  8.  Company  denied  the  agreement  to 
pay  the  debt,  and  counter-claimed  for  a  return  of 
the  first  instalment  already  paid  by  the  company. 
At  the  tried  a  compromise  was  arrived  at  under 

(a>  Betiorted  by  W.  IvhetCook,  Ssh.,  Burlitar-^t-Law. 


which  a  judgment,  by  consent,  was  take*  bf  fc 
bank  for  the  amount  of  the  seeond  instahiaL 
The  8.  Company  subsequently  went  into  Uqiak- 
tion,  and  in  the  liquidation  the  bank  daimerlk 
prove  for  the   amount  of  the  debt  remaiusj 
unsatisfied,  on  the  basis  of  the  agreement.    Tk 
official  receiver  and  liquidator  rejected  thepntj. 
On  an  applicalion  by  the  bank  that  the  deciiui 
of  the  official  receiver  and  liquidator  nUgUht 
reversed,  and  that  the  proof  of  the  bank  nifU 
be  admitted : 
Held,    that   the  judgment,  although   by   ammt 
estopped  the  official  receiver  and  liquidator  ftvm 
disputing  that  there  was  in  existence  an  ajm- 
ment  binding  on  the  company  to  pay  the  debt,  mi 
that  the  proof  of  the   baiik  m,uM  therefore  h 
admitted. 
Summons. 

In  April  1891  Hurrietta  and  Co.  owed  tie 
Bank  of  England  a  sum  of  about  585,000L 

In  June  1891  n^otiations  took  place  betweet 
Murrietta  and  Co.  and  the  South  American  u^ 
Mexican  Company  Limited,  which  resulted,  M 
the  bank  alle^d,  in  an  arrangement  imder  viiidi 
the  South  American  and  Mexican  Com] 
became  liable  for  the  debt  which  Murrietta 
Co.  owed  to  the  Bank  of  England.  The  debt 
payable  by  instalments. 

The  first  instalment  of  100,0002.  was  paid  by  At 
South  American  and  Mexican  Company  in  " 
early  part  of  March  1892. 

In  July  1892  the  bank  sued  the  'company  fK 
the  second  instalment  which,  as  they  all^ 
became  due  on  the  19th  June  1892.    The  oon 

ry  denied  the  agreement,  and  counter-claima 
a  return  of  the  mstalment  already  paid. 
At  the  trial  before  Kennedy,  J.  a  compromia 
was  arrived  at,  under  which,  by  consent,  a  jndg 
ment  was  taken  in  the  following  terms : 

"This  action  having    .    .    .    been  tried  befon 
Kennedy,  J.  without  a  jury  (by  consent) 
and  the  said    Kennedy,  J.    having    by  conMst 
ordered  that  judgment  should  be  entered  for  tk 

Slaintiff s  on  the  claim  for  100,0002.  and  costs,  and 
ismissed  the  counter-claim  with  costs,  and  th 
said  judge  having  also  ordered  by  consent  tiot 
execution  should  be  stayed  except  as  to  costs,  ani 
that  if  within  three  weeks  from  the  .  .  .  30th 
June  1893  the  sum  of  60,0002.  was  paid  to  tfat 
plaintiffs  "  (or  secured  as  therein  mentioned) "  tfc» 
plaintiffs  should  accept  it  .  .  .  in  f  all  disehai^ 
of  all  claims  on  the  defendants.  .  .  .  It  is  tlw 
day  adjudged  that  the  plaintiffs  recover  from  tte 
defendants  100,0002.  and  costs  to  be  taxed,  aai 
that  the  defendants'  counter-claim  be  dismissed 
with  costs  to  be  taxed." 

The  60,0002.  was  not  paid  within  the  time 
limited  by  the  judgment. 

On  tiie  2nd  Aug.  1893  the  company  was  ordeitd 
to  be  wound-up. 

The  bank  alleged  that  the  company  in< 
indebted  to  the  bank  at  the  date  of  the  winding- 
up  order  in  a  sum  of  402,1112. 16*.  2d.,  and  w 
still  indebted  in  a  sum  of  401,5952.  6s.  5d.  (tl» 
sum  of  5192.  10s.  9(2.  having  subsequently  to  tJie 
winding-up  order  been  received  from  interest  of 
securities  neld  and  applied  in  reduction  of  ilw 
debt),  with  interest  from  the  9th  Jan.  1892  at  tbe 
bank  rate  from  time  to  time,  but  not  under  4  per 
cent.  The  bank  estimated  the  value  of  tbe 
securities  held  against  the  debt  at  170,0002. 
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In  the  wmdinK-up  the  bank  claimed  to  proTe 
^r  the  balance  of  their  debt. 

The  official  receiver  and  liquidator  rejected  the 
proof. 

This  was  a  summons  taken  out  by  the  bank 
asking  that  the  decision  of  the  official  receiver' 
and  liquidator  might  be  reyersed,  and  that  the 
proof  m  the  bank  might  be  admitted. 

Fitday,  Q.C.,  H.  D.  Greene,  Q.C.,  B.  Bray,  and 
HoKard  Wright  for  the  Bank  of  England. — The 
question  raised  by  this  summons  is  whether  the 
judgment  of  Kennedy,  J.,  being  by  consent, 
eitops  the  official  receiver  and  hquidator  from 
denjing  that  there  was  in  existence  an  agreement 
linding  on  the  company  to  pay  the  bank  the 
balance  of  their  debt,  and  we  submit  that  it  does : 

riittert  V.  Allfrey,  31  L.  T.  Eep.  878;    L.  Bep. 
10  C.  P.  29,  89. 

[They  were  stopped.] 

Mtndton,  Q.C.  and  G.  P.  C.  Lawrence  for  the 
official  receiver  and  iMuidator. — We  contend  that 
the  judgment  of    Eleunedy,    J.    constituted   a 
bargain  between  the  plaintiffs  and  the  defendants, 
and  that  it  is  for  the  court  to  determine  what 
that  bargain  was.     [Williams,  J.  referred  to 
Hewington  v.  Levy  (23  L.  T.  Bep.  595;   L.  Bep. 
6  C.  P.  180)  as   showing  that  there  may  be  an 
eitoppel  by  judgment,  afthough  the  mind  of  the 
court  has  not  been  addressed  to  the  matter.]    It 
was  one  of  the  terms  of  the  bargain  in  this  case 
;  that  there  should  be  judgment  for  100,0002.  and 
Leosts.  There  was  no  admission  of  a  debt  of  lOO.OOOZ. 
j  rWiLUAMS,  J. — I  think  the  judgment  was  for  the 
[  100,0002.  and  costs.]    The  bargain  was,  we  submit, 
I  fliat  60,0OOZ.  should  be  ^aid  within  three  weeks  of 
I  the  date  fixed  by  the  judgment,  and  in  default 
!  judgment  was  to  go  for  1W),0002.    The  theory  of 
estoppel  is,  that  if  the  court  has  once  judicially 
^ded  a  matter  its  decision  is  bindii^  on  all 
j/utieB.    [Williams,  J. — Estoppl  arises  on  a 
judgment  given  or  by  default  where  no  judicial 
mind  is  exercised  on   the  matter.]      A  decree 
obtained  by  arrangement  between  the  contending 
pvties,  the  court  bestowing  no  judicial  examina- 
tion on  the  merits  of  the  question,  can  never  be 
rajuiieata : 

Imkitu  v.  Robertson,  L.  Eep.  1  Sc.  App.  117. 
[Williams,  J. — ^What  Lord  Bomilly  was  con- 
adoing  in  that  case  was  what  made  a  matter 
'<n;tuiiea<a  so  as  to  bind  the  public]  Where  the 
eomt  has,  as  in  this  case,  simply  registered  a 
cmnpromiae  there  is  no  such  thing  as  res  judicata. 
I  WILLIAMS,  J.— In  Bnllen  and  Leake's  Pi«- 
eedents  of  Pleadings  (3rd  edit.,  at  p.  575,  note  (o)) 
>t  is  stated  on  the  authority  of  Howlett  v.  Tarte 
iW  C.  B.  N.  8.  813)  that "  a  judgment  against  the 
defendant  by  default  estops  him  from  disputing 
U7^  travenable  allegation  in  the  declu».tion 
i^uut  him  at  the  suit  of  the  same  plaintiff ;  bat 
he  is  not  estopped  from  pleading  a  defence  which 
w  not  inconsistent  with  any  traversable  allegation 
™  the  dedaiation  in  the  former  action,  though  it 
™9>t  have  beenpleaded  as  a  defence  to  the 
wmner  action."  Wliat  doyousay  to  thatP]  Bes 
J^mcata  does  not  »pply  to  bargains,  but  only  to 
JMMMl  decisions.  Further  you  must  find  from 
ue  judgment  itself  the  facia  which  the  judgment 
Mablisnes: 

M  Sank  of  Sinduttan,  China,  and  Japan ;  Alison'i 
««.  29  L.  T.  Bep.  524 ;  L.  Rep.  9  Ch.  1,  25. 


Here  the  judgment  leaves  undecided  what  facts 
were  established  by  it.  In  Carter  v.  James 
(3  L.  T.  Bep.  0.  S.  183;  13  M.  &  W.  137) 
Alderson,  B.,  Ukja  it  down  that  in  order  to  make 
out  a  good  estoppel  "  the  plea  ought  to  show  that 
the  plea  intended  to  be  relied  on  as  a  defence  was, 
in  the  former  proceeding,  decided  against  the 
plaintiff."    They  also  referred  to 

Seg.  V.  Eutehingi,  44  L.  T.  Bep.  364;  6  Q.  B.  Piv. 
304. 

Fitday,  Q.O.,  in  rwply. — Jenkina  v.  Bdbertaon 
(ubt  step.)  does  not  apply  to  the  present  case.  All 
that  that  case  shows  is,  that  according  to  the  law 
of  Scotland  any  member  of  the  public  may  bring 
an  action  with  regard  to  an  alleged  public  right 
of  way,  and  that  if  he  does  so  he  is  taken  as 
representing  the  public,  and  that  if  the  action  is 
properly  fought  out  the  judgment  in  the  action  is 
vn,  rem.  If,  nowever,  he  compromises  the  action, 
and  esipecially  if  he  does  so  in  consideration  of 
some  benefit  to  himself,  the  matter  is  not  re« 
judicata.  He  also  referred  to  the  statement  in 
2  Sm.  L.  C,  9th  edit.,  p.  847,  as  to  Newington  v. 
Levy  (ubi  sup.). 

Williams,  J. — I  am  of  opinion  that  my  decision 
must  be  given  in  favour  of  the  Bank  of  England 
and  against  the  official  receiver.  The  reason  why 
I  have  had  any  doubts  has  been  that  I  could  see 
so  little  reason  for  doubt  in  the  matter  that  I  was 
afraid  that  I  must  be  overlooking  something.  I 
must  now  give  judgment  accordmg  to  my  own 
view  of  the  matter.  There  are  two  questions 
which  arise  in  this  case.  One  question  is,  Wliat 
would  be  the  effect  of  the  judgment  if  it  had  been, 
arrived  at  in  the  ordinary  way  instead  of  being  by 
consent?  The  second  question  is,  whether  it  makes 
any  difference  in  this  case  that  the  judgment  was 
by  consent.  I  wiU  deal  with  the  second  point 
first.  On  this  question  I  am  of  opinion  that  the 
fact  that  the  judgment  was  by  consent  makes  no 
difference  whatever.  It  is  quite  true  that  the 
judgment  by  consent  was  based  upon  an  agree- 
ment between  the  parties,  and  that  if  it  is  not 
drawn  up  in  accordance  with  that  agreement 
it  should  be  altered  so  as  to  accord  with  it. 
The  ordinary  course  would  be  a  proceeding  to 
reform  the  judgment  if  it  was  not  in  accord- 
ance with  the  agreement.  I  do  not  know 
whether,  in  an  action  between  the  official  receiver 
and  the  Bank  of  England,  I  should  think  it  neces- 
sarv  to  compel  the  official  receiver  to  resort  to 
such  a  roundabout  method.  It  seems  to  me  tho 
proper  course  would  be,  as  the  official  receiver  repre- 
sents the  creditors,  to  allow  him  to  go  behind  the 
judgment  if  its  terms  differed  from  those  of  the 
agreement  which  is  the  basis  of  the  judgment.  But 
I  have  not  to  decide  that  point,  because  it  is  not 
suggested  that  the  judgment  was  drawn  up  other- 
wise than  according  to  the  agreement  between  the 
rirties.  In  fact,  it  could  not  be  so  suggested,  as 
have  before  me  the  original  agreement  signed 
by  Sir  Horace  Davey  and  Mr.  Finlay,  the  counsel 
for  the  respective  parties.  Under  these  circum- 
stances it  seems  to  me  that  the  only  question 
left  for  me  to  decide  is,  whether  a  judg- 
ment by  consent,  upon  which  the  court  has  not 
exercised  its  mind,  can  or  cannot  create  an 
estoppel  between  parties.  I  am  of  opinion  that  it 
can.  I  have  never  heard  it  suggested  that  it  could 
not.  It  has  always  been  the  law  that  a  judgment 
obtained  by  consent  raises  an  estoppel  just  as 
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much  as  a  case  in.  which  the  conit  has  exercised  a 
judicial  discretion  in  the  matter  after  hearing  an 
argument.  The  basis  of  the  law  of  estoppel  in 
these  cases  is  that,  when  once  the  parties  hare 
litigated  a  matter,  the  judgment  should  put  an 
end  to  the  litigation ;  and  if  the  parties  agree  on 
a  judgment,  that  raises  an  estoppel  just  as  much 
as  if  all  the  questions  raised  had  been  fought  out. 
One  of  the  authorities  cited  to  me  was  Jenkins  v. 
Bohertsmi  {ubi  tup.).  That,  however,  is  not  a 
decision  on  the  general  law.  It  was  an  action  in 
which,  according  to  the  law  of  Scotland,  one 
person  is  allowed  to  represent  the  public,  the 
result  of  it  binding  the  public  at  large.  All  that 
the  House  of  Lor£  decided  was  that  the  decision 
in  such  an  action  would  not  bind  the  public  if  the 
result  was  arrived  at  bj  consent,  and,  a  fortiori,  if 
it  was  arrived  at  by  a  purchased  consent.  That 
does  not  touch  this  matter  at  aU.  Under  these 
circumstances  I  have  come  to  the  conclusion  that 
I  must  treat  this  judgment,  although  by  consent, 
as  being  binding  upon  the  pai-ties  to  the  action 
in  just  the  same  way  as  if  it  were  a  judgment 
arrived  at  after  the  case  had  been  fought  out. 
That  being  so,  the  other  question  which  I  have  to 
consider  is  the  matters  as  to  which  it  is  conclusive. 
The  action  was  for  100,0002.,  which  was  an  instal- 
ment of  a  debt  of  514,3002.  alleged  by  the  state- 
ment of  claim  to  have  been  agreed  to  be  paid 
by  the  defendants  to  the  plaintiffs  at  certain 
specified  dates,  the  identity  being  established 
by  the  particulars  delivered  with  the  statement 
ot  claim.  It  seems  to  me  impossible  that  the 
plaintiffs  could  have  recovered  in  that  action  with- 
out establishing  that  agreement.  Then,  what  is 
the  judgment  ?  It  is  this :  [His  Lordship  referred 
to  the  terms  of  the  judgment  and  continued:] 
It  seems  to  me  that  that  is  a  judgment  for  the 
100,0002.  claimed  in  the  statement  of  claim.  I 
should  have  had  no  doubt  even  if  there  had  been 
no  counter-claim,  but  the  counter-claim  makes  it 
to  me  all  the  more  clear  that  the  100,0002.  men- 
tioned in  the  judgment  is  the  100,0002.  claimed 
under  the  same  agreement,  the  non-existence  of 
which  was  the  basis  of  the  counter-claim.  I  think 
it  is  plain  what  was  done  in  the  action.  The 
plaintiffs  alleged  the  existence  of  an  Mneement, 
and  claimed  100,0002.  as  due  under  it.  The  defen- 
dants said  that  no  such  agreement  existed,  and 
the  plaintiffs  ought  to  pay  them  back  the  money. 
That  being  so,  it  seems  plain  to  me  that  the  effect 
of  the  judgment  was  that  there  was  such  an  agree- 
ment, and  therefore  that  judgment  for  100,0002. 
must  be  entered  for  the  plaintiffs,  and  the  counter- 
claim for  the  return  of  the  first  100,0002.,  which 
was  based  on  the  non-existence  of  the  agreement, 
must  be  dismissed.  Under  these  circumstances 
it  is  abundantly  clear  that  the  existence  of  this 
particular  agreement  was  of  the  essence  of  the 
plaintiffs'  claim  in  the  action.  It  would  have  been 
impossible  that  the  plaintiffs  should  have  re- 
covered the  100,0002.  in  the  action  unless  they  had 
established  that  the  agreement  existed.  It  was 
suggested  that  it  was  a  mere  coincidence  that  the 
amount  for  which  judgment  was  taken  by  consent 
was  the  same  as  the  amount  which  was  claimed  in 
the  action,  and  that  there  was  no  judgment  on  the 
claim  itself,  but  that  it  was  only  intended  that 
that  amount  should  be  paid,  but  not  under  the 
claim,  or  in  respect  of  it,  and  that  the  existing 
action  was  only  used  as  machinery  for  securing 
the  amount.    B  that  was  the  intention  there  was 


a  very  simple  mode  of  carrying  it  out,  and  iliat 
mode  was  not  followed.  The  judgment  on  the 
claim  and  counter-claim  affirms  the  existence  d 
the  agreement,  and  under  these  circumstances  the 
official  receiver  cannot  be  allowed  to  question  the 
claim  of  the  applicants.  I  give  judgment  accord- 
ingly in  the  terms  of  the  summons.  The  appli- 
cants must  have  their  costs. 

Solicitors :  Freshfield* ;  HoUami,  Son,  Coicari, 
and  Haickeiley. 


July  20,  21,  and  23. 
(Before  Willia.hs,  J.,  sitting  as  an  additional 
Judge  of  the  Chancery  Division.) 
Davies  17.  B.  Bolton  and  Co.  Limited,  (a) 
Company  —  Articles  of  association — Debentun— 
Irregularities  in  issue — Validity — Transferee/or 
value  without  notice. 
By  one  of  the  articles  of  association  of  a  eompanti 
it  was  provided  that  any  debenture  bearing  thi 
seal  of  the  company  and  issued  for  valuable  cm- 
sideration  should  be  binding  on  the   companj, 
notvnthstanding  any  irregularity   touching  tkt 
authority  of  the  directors  or  officers  or  semanlt 
of  the  company  to  issue  the  same. 
The  company  issued  a  debenture  sealed  with  tkt 
seal  of  the  com,pany,  and  signed  by  a  dineior 
and  countersigned  by  the  secretary  of  the  con- 
pany,  as  required  by  the  articles.     It  appeani. 
nowever,  that,  contrary  to  the  provisions  of  the 
articles,  the  seal  had  been  affi,xed  to  the  debentnn 
on  the  sole  atUhority  of  one  of  the  direeton,  n 
whose  favour  it  purported  to  be  made  ;  that  m 
other  director  was  present  or  voted  in  favour  cf 
the  affixing  of  the  seal ;  that  no  meeting  hadlee* 
convened  for  the  purpose ;  and  that  the  moneiji 
purported  to  be  secured  by  it  were  tiot  numep 
which  the  directors  had  power  to  secure. 
Held,  that,  as  against  a  transferee  who  took  iritt- 
out  notice,  the  irregularities  in  the  issue  of  tkf 
debenture  were  covered  by  the  article,  and  thai 
the  debenture  was  therefore  valid. 
Tbial  of  action. 

Under  an  agreement  dated  the  15th  June  18!& 
G.  L.  Davies  entered  into  partnership  with  R 
Bolton,  and  paid  10002.  into  the  business. 

In  1893,  Biavies  having  become  dissatisfied  mtb 
the  way  in  which  Bolton  conducted  the  busineee 
of  the  pai-tnership,  entered  into  an  agreement 
with  him,  dated  the  31st  Jan.  1893,  under  vbicli 
all  the  assets  of  the  partnership  business  became 
the  proi)ertT  of  Bolton,  he  agreeing  to  pay  out  ea 
or  before  the  15th  April  1893  the  sum  of  8561  to 
Davies.  and  to  transfer  to  him  certain  shares  hfH 
by  Bolton  in  various  companies.  The  8562.  wm 
subsequentlv  reduced  to  8492.  1».  3d.  by  an  allow- 
ance made  by  Davies  in  respect  of  certain  of  tix 
stock-in-trade  of  the  partnership  business. 

Bolton  having  failed  to  pay  the  8492.  1«.  3if 
within  the  stipulated  period,  Davies  brought  la 
action  against  him  and  obtained  judgment  for  the 
amount. 

On  the  24th  April  1893  Bolton  paid  2002.  on 
account,  thereby  reducing  the  debt  to  6492.  U.  M- 
In  the  same  month  Bolton  sold  his  bnaineee  to 
the  defendant  company  which  was  inconionteil 
on  the  22nd  April  1893,  for  the  purpose  of  taking 
over   such   business.     The    signatories  to  the 

(.a)  Beported  by  W.  IriHKT  Cooc,  Eaq.,  Barriner-it-Uv. 
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memorandtiin  of  association  were  Bolton  and  his 
friends,  one  of  whom  waa  G.  Millington. 

The  articles  of  association  of  the  company  pro- 
Tided  (art.  55)  that  the  directors  might,  from  time 
to  time,  at  their  discretion,  borrow  any  sum  or 
sums  of  money  for  the  purposes  of  the  company  ; 
but  so  that  the  moneys  at  any  time  owing  shoald 
not,  without  the  sanction  of  a  general  meeting, 
exceed  the  nominal  amount  of  the  capital  of  the 
company ;  (art.  66)  that  the  directors  might  borrow 
or  raise,  or  secure  repayment  of  such  moneys,  in 
Buch  manner  and  upon  such  terms  as  they  thought 
fit,  and  in  particular  by  mortgage  of  or  by  issue  of 
debentures  or  debenture  stock  of  the  company, 
peipetual  or  otherwise,  with  or  without  a  trust 
oeed,  chained  upon  aU  or  any  part  of  the  property 
and  rights  of  the  company  (both  present. and 
future),  including  its  uncalled  or  unpaid  capital 
for  the  time  being ;  (art.  89)  that  the  first 
mana^ng  dii-ector  should  be  Bolton,  and  that 
Bolton  and  the  remaining  six  si^bscribers  to  the 
articles  should  be  the  first  directors  until  such 
time  as  the  latter  or  a  majority  of  them  should 
nominate  by  an  instrument  in  writing  under  their 
hands  another  director  or  directors  to  act  with 
Bolton  in  place  of  the  remaining  six  subscribers  ; 
(art.  95)  that  no  director  sbonld  vote  in  respect 
of  an^  contract  in  which  he  was  interested,  and  if 
he  did  so  his  vote  shoald  not  be  counted; 
(art  104)  that  one  director  should  form  a  quorum. 
Ari  115  provided  that : 

Any  mortgage,  bond,  debenture,  tmst  deed,  or  other 
accnrity  beariog  the  common  seal  of  the  company,  and 
iimied  for  v&laable  consideration  shall  be  binding  on  the 
company,  notwithstanding  any  irregolarity  tonching  the 
utiiority  of  the  directoTS,  or  officers,  or  aerrantg  of  the 
company  to  issae  the  same,  and  no  person  taking  any 
ndi  aecority  shall  be  bound  to  ascertain  that  the  limit 
prescribed  by  art.  55  has  not  been  exceeded. 
Art.  118  provided  that : 

The  common  seal  of  the  comj>any  sfaall  be  deposited 
St  the  o£Sce  of  the  company,  and  shall  never  be  affixed 
to  any  document,  except  in  the  presence  of  ttro  directors 
or  of  one  director  and  the  secretary,  and  in  pnrsnance 
of  a  resolation  of  the  directors,  or  a  committee  of  the 
directors  dnly  anthorised  by  the  directors. 

Throughout  May,  June,  and  July  1893  Davies 
waa  pressing  Bolton  for  payment  of  his  debt,  and 
nltimately  Bolton  agreed  that  the  6481.  Is.  3d. 
should  be  secured  by  a  debenture  granted  by  the 
defendant  company  to  Bolton  and  transferred  by 
him  to  Davies  to  secure  the  amount.  Before  the 
issne  of  the  debenture  Messrs.  Druces  and  Attlee, 
the  then  solicitors  of  Davies,  were  furnished  with 
a  print  of  the  company's  memorandum  and 
articles  of  association. 

Under  the  agreement  between  Bolton  and 
the  defendant  company  for  the  sale  of  the 
Duginess  to  the  company  more  than  the 
amount  of  Davies's  debt  was  due  from  the 
company  to  Bolton,  but  was  to  be  paid  by  instal- 
ments which  had  not  become  due  at  the  date  of 
the  debenture,  and  interest  was  paid  on  instal- 
ments nnpaid  at  the  rate  of  6  per  cent. 

On  the  Slst  July  1893  the  debenture  was  issued 
to  Bolton  to  secure  the  649Z.  Is.  3d.  with  interest 
thereon  at  the  rate  of  5  per  cent.,  and  at  the 
Wffle  time  bills  for  250L,  250i.,  and  1491.  Is.  3d., 
faffinc  due  on  the  29th  Sept.,  the  24th  Dec.  1893, 
and  the  23rd  March  1894  respectively,  and  amount- 
fflg  in  the  whole  to  649Z.  Is.  3d.,  were  handed  to 
Bolton.     The  debenture    was    sealed    with    the 


company's  seal  and  signed  by  Bolton  as  managing 
director,  and  G.  Millington  as  secretary  pro  tern., 
and  by  the  conditions  thereto  attached  it  was 
provided  that  in  the  event  of  failure  to  pay  any  of 
the  bills  the  whole  amount  secured  by  the  deben- 
ture should  thereupon  become  payable. 

In  Aug.  1893  Bolton,  by  deed,  transferred  the 
debenture  to  Davies,  and  at  the  same  time  handed 
over  to  him  the  bills. 

The  writ  in  the  present  action  was  issued  on  the 
5th  Dec.  1893  by  Davies  to  enforce  his  debenture-. 

On  the  30th  Jan.  1894  Davies  transferred  his 
debenture  to  C.  Fane,  who,  on  the  16th  Feb.  1894, 
obtained  the  leave  of  the  court  to  continue  the 
proceedings. 

On  the  Slst  Jan.  1894  an  order  was  made  for 
the  compnlsoiy  winding-up  of  the  company,  and 
the  action  was  defended  in  the  name  of  the 
company  by  the  official  receiver  and  liquidator. 

The  company  delivered  a  statement  of  defence, 
by  paragraph  2  of  which  it  pleaded  that  it  did 
not  admit  the  issue  of  the  debenture,  and  denied 
that  the  debenture  was  the  deed  of  the  company. 
The  plaintiff  thereupon  obtained  from  Williams, 
J.  at  chambers  an  order,  dated  the  23rd  May 
1894,  for  particulars,  in  pursuance  of  which  the 
following  were  delivered : 

(a.)  The  seal  of  the  company  was  never  affixed  to  snch 
instrament,  nor  was  the  same  sealed  or  delivered  with 
the  authority  of,  or  so  as  to  bind,  the  company. 

(b.)  Article  118  of  the  articles  of  association  provides 
that  the  seal  of  the  company  shall  never  be  affixed  to 
any  document  except  in  pursuance  of  a  resolution  of  the 
directors  or  a  committee  of  the  directors  duly  anthorised 
by  the  directors.    No  such  resolution  was  ever  passed. 

(e.)  No  meeting  of  the  directors  was  convened  or  held 
at  which  any  such  resolution  could  have  been  passed. 

(d.)  The  seal  of  the  company  was  affixed  to  the  eaid 
instrument  by  the  sole  authority  of  Reginald  Bolton. 
the  person  in  irhose  favour  the  said  instrument  pur- 
ported to  be  made.  No  other  director  of  the  company 
was  present  or  voted  in  favour  of  the  said  affixing  of  the 
said  seal,  and  no  meeting  of  directors  had  been  convened 
for  the  purpose  or  in  fact. 

(e.)  Even  if  a  meeting  of  the  directors  had  been  duly 
convened  article  95  of  the  said  articles  prohibited  the 
said  B.  Bolton  from  passing  any  anch  resolution  as  was 
required  by  article  118  of  the  said  articles. 

(/.)  The  moneys  purported  to  be  secured  by  the  said 
instrument  were  not  moneys  which  the  directors  had 
power  to  secure  within  the  meaning  of  articles  55  and  56 
of  the  sai^  articles  of  association. 

H.  Beed,  Q.C.  and  Eastwiek  for  the  plaintiff. — 
When  a  debenture  is  issued  by  a  company  in 
accordance  with  its  articles  of  association  the 
person  to  whom  it  is-  issued  is  entitled,  in  the 
absence  of  express  notice,  to  assume  that  it  is 
properly  issued : 

The  Homford  Canal  Company ;  PococVa  Claim ; 
Tricket's  Claim ;  Careiv't  Claim,  49  L.  T.  Eep. 
118  ;  24  Ch.  Div.  85. 

Here  the  debenture  was  sealed  with  the  com- 
pany's seal  and  signed  by  the  managing  director 
and  countersigned  by  the  secretary  of  the  com- 
pany as  required  by  the  articles.  Both  Davies 
and  Fane  acted  throughout  in  good  faith,  and 
received  no  notice  of  any  irregularities  in  the 
issue  of  the  debenture,  and  gave  valuable  con- 
sideration for  it.  Fane,  therefore,  as  the  last 
transfei-ee,  is  entitled  to  judgment  in  the  ordinary 
form.  Assuming,  however,  that  there  were  any 
irregularities  in  the  issue  of  the  debenture  to 
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Bolton,  they  are,  we  submit,  entirely  cured  by 
art.  115.  We  admit  that  as  regards  Fane  he 
cannot  stand  in  a  better  position  than  Davies. 

0.  Leigh  Clare  for  the  ofBcial  receiver  and 
liquidator. — ^Art.  118  reauires  that  the  seal  of  the 
company  shall  be  affixed  to  the  debenture  in  the 
presence  of  two  directors  and  in  pursuance  of  a 
resolution.  Here  Bolton  was  the  only  director 
present  when  the  issue  of  the  debenture  was 
authorised,  and  there  was  no  such  resolution.  To 
enable  the  plaintiff  to  obtain  the  benefit  of  art. 
115  he  must  prove  two  things,  viz.,  (1)  that  the 
seal  affixed  to  the  debenture  is  the  seal  of  the 
company ;  and  (2)  that  the  debenture  was  eiven 
for  valuable  consideration,  neither  of  which  I  sub- 
mit he  has  done.  The  debenture  was  given  to 
secure  the  bills,  and  by  Bolton  to  himself.  A 
person,  therefore,  taking  the  bills  under  the  cir- 
cumstances would  take  them  with  notice  of  the 
transaction.  Further,  a  person,  who  has  obtained 
a  security  for  an  antecedent  debt  without  giving 
further  consideration,  is  not  a  purchaser  for  value. 
Valuable  consideration  means  a  fresh  considera- 
tion which  has  passed  from  the  person  who  takes 
to  the  person  who  gives.  Here  there  was  no  such 
fresh  consideration.  Again,  the  directors  had  no 
power  under  arts.  55  and  56  to  issue  this  deben- 
ture. Bolton  could  not  have  availed  himself  of 
it,  and  his  assignees  cannot  therefore  be  in  any 
better  position.  If  the  debenture  had  been  given 
to  discnarge  a  liability  the  case  would  have  been 
different.  Here  it  was  only  given  by  way  of  col- 
lateral security.  He  referred  to  Lindley  on  Com- 
panies, 5th  edit.  p.  192. 

Beed,  Q.C.  in  reply. — The  power  given  by  the 
memorandum  of  association  to  raise  money  on 
debentures  implies  the  power  to  issue  debentures 
to  secure  an  existing  deot. 

Williams,  J. — ^The  question  raised  in  this 
action  is  as  to  the  validity  of  a  debenture  issued 
by  the  company.  The  case  is  one  which  has 
caused  me  a  great  deal  of  doubt  and  anxiety,  not 
so  much  as  to  this  particular  case,  but  because  it 
raises  a  question  of  some  general  and  public 
importance.  The  practice  of  insolvent  traders 
turning  themselves  into  limited  companies  and 
then  issuing  debentures  in  favour  of  some  or  all 
the  creditors  of  the  particular  trader — debentures 
which  secm%  really  the  price  that  is  payable  by 
the  company  to  the  vendor — has  of  late  years 
become  exti^mely  frequent.  I  am  quite  clear 
that  in  many  cases  the  whole  operation  is  a  mere 
fraud.  It  involves  conduct  which,  if  it  was  that 
of  an  individual  trader,  no  one  would  hesitate  to 
describe  as  a  fraud  on  his  creditors.  It  seems  to 
me  that  the  court  ought  not  easily  to  permit  a 
man,  bv  taking  the  benefit  of  the  device  of  turning 
himself  into  a  limited  company,  to  perpetrate  a 
fraud  upon  his  creditors.  My  only  motive  for 
saying  tuis  is  because  I  am  led  by  the  practice  of 
translating  a  trader  into  a  company  to  scrutinise 
every  step  in  such  a  transaction  with  jealousy, 
and  to  take  care,  if  any  slip  is  made  in  carrying  it 
out,  that  the  law  shall  not  oe  strained  in  favour  of 
the  parties  to .  such  a  transaction.  I  am  glad, 
however,  to  say  that  the  present  case  is  not  a  bad 
or  flagrant  instance  of  the  user  of  this  practice. 
Bolton  is  not  present,  and  I  do  not,  therefore, 
wish  to  say  anything  against  him.  He  has 
apparently  absconded.  So  far  as  I  understand 
the  facts  of  this  case  they  are  these:    Bolton 


seems  to  have    entered    into    partnership  vitb 
Da  vies,  and  I  am  not  surprised  tnat  it  turned  out 
unaatisf actorily,  and  that  Davies  was  glad  to  gd 
out  of  it  at  a  sacrifice.     After  such  sacrifice  lad 
been  made  there  was  still  a  considerable  sum  doe 
from  Bolton  to  Davies.    After  this  Bolton  tamed 
himself  into  a  company,  not     with  a   view  to 
benefiting    Davies,    but    rather  in    a  spirit  ot 
hostility  to  him.       Thereupon    Davies  put  &t 
matter  into  the  hands  of  his  then  solicitors,  who 
pressed  Bolton  for  payment.    Bolton  was  unable 
to  pay  the  amount  due,  but  said  the  company  had 
to  pajr  him  for  the  purchase  of  the  business,  and 
anticipated  that  the  sum  would  come  in  from  the 
shareholders,  but  that,  if  Davies  pushed  matten 
very  far,  Bolton  might  become  bankrupt,  and  that 
would  be   a  loss    to    the    creditors.      By    ''the 
creditors  "  I  suppose  that  Bolton  meant  his  on 
creditors,  and  perhaps  albo  those  of  the  compasj. 
It  was  suggested  that  Davies  should  take  secnriff 
from  Bolton,  and  that,    as  the    company  oirea 
money  to  Bolton  for  the  purchase  of  the  bnsinesi 
hj  instalments  not    yet  pavable,  the    oompai^ 
might  give  a  debenture  to  Bolton,  who  would  trans- 
fer it  to  Davies.     That  was  agreed  to,  and  during 
the  negotiations  the  then  solicitors  of  Davies  wrote 
to  Bolton  and  got    him  to   send  to   them  the 
company's  memorandum  and  articles  of   associa- 
tion, apparently  with  a  view   to   seeing  whether 
the  debenture  could  be  validly  given  by  the  com- 
pany.   The  debenture  in  question  in  the  present 
action  was  given,  and  it  is  my  duty  to  considerthe 
various  objections  which  have  been  raised  to  it 
The  first  objection  taken  was,  (a)  that  the  seal  of' 
the  company  was  never  affixed  to  such  instnunoit; 
nor  was  the  same  sealed  or  delivered   with  the 
authority  of  or  so  as  to  bind  the  company.   I  haTs; 
arrived  at  the  conclusion  that  the  seal  was  affixed 
to    the  debenture  so  as  to  bind  the  company. 
Bolton  was  a  director,  and  certain  clerks  and 
friends  were  the  other  directors,  but  Bolton  mt 
the  beginning,  the  middle,  and  the  end  of  the  com- 
pany.  But  it  seems  to  me  that  this  debenture  wai 
sealed  in  the  presence  of  Millington,  the  secretaij 
of  the  company,  and  of  Bolton,  and  was  then 
handed  to  someone  acting  on  Davies's    behalf 
The  second  objection  was,  (6)  that  art.  118  of  the 
articles  of  association  provides  that  the  seal  of  the 
company  shall  never  be  affixed  to  any  document 
except  in  pursuance  of  a  i-esolution  of  the  directDrt 
or  a  committee  of  the  directors  duly  authorised  hj 
the  directoi-8,  and  that  no  such  resolution  was  ever 
passed.     On  the  facts  it  is  plain  that  there  was  a 
meeting  of  Bolton  and  of  the  secretary,  and  that 
all  that  was  done  was  done  by  the  two  of  thent 
It  is  said  that  this  was  not  enough  to  satisfy  tiie 
requirements  of  art.  95,  which  provides,  among 
other  things,  that  no  director  shaU  vote  in  respect 
of  any  contract  in  which  he  was  interested,  and 
that,  if    he  does  so  vote,  his  vote  shall  not  be 
counted.      There    is    no    doubt    to    my    mind 
that    the    only    director    present   was    Bolton- 
It    is    suggested    that    Millington   was    also  * 
director,  but  I  do  not  think  he  was.    He  was 
one    of   the    signatories    of    the    memorandnm 
and  articles  of  association,  and  art.  89  prorides 
that  Bolton  and  the  remaining  six  subacnbeis  to 
the  articles  should  be  the  first  directors  nntil  sadi 
time  as  the  latter,  or  a  majority  of  them,  shall 
nominate  by  an  instinunent  in  writing  xmiertiio^ 
hands  another  director  or  directors  to  act  witl 
Bolton  in  place  of  the  remaining  ax  aabscriben. 
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L  memoraudiun  in  writing  was  signed  by  the 
iqoritj  of  the  subscribers  and  purported  to 
ppoint  Millington  as  director  to  act  with  Bolton 
I  pkce  of  the  six  subscribers  other  than  Bolton  ; 
at  Millington  never  signed  this  memorandum  or 
nsented  to  act  as  a  director  under  it  or  otherwise, 
doubt,  therefore,  whether  there  was  a  compliance 
ith  the  articles,  because  such  articles  require  the 
cesence  not  onlj  of  Millington  but  of  another 
irector  who  is  not  interested  in  the  contract, 
lot  assuming,  as  I  do,  that  the  presence  of 
lolton  was  not  a  compliance  with  art.  95,  I 
hiak  that  art.  115  applies  so  as  to  core 
hi  irregularity.  This  article  is  as  follows : 
lis  Lordship  read  the  article  and  continued :] 
the  farther  objections  taken  were  as  follows: 
Bis  Lordship  i«ad  objections  (c)  (d)  (e)  and  (/) 
sd  continued  :]  The  objections  headed  (&]  to  (/) 
(re,  according  to  my  view,  made  in  respect  of 
natters  which  are  mere  iiTegularities.  They 
date  principally  to  the  internal  management  of 
ke  company's  affairs,  and  when  once  the  court  is 
ttisfied  that  the  seal  of  the  company  has  been 
filed  to  the  debenture  in  the  course  of  business 

J  those  who  have  the  management  and  control 
the  company,  non-compliuice  in  the  manner 
^ted  out  seems  to  come  within  the  terms  of 
ad  to  be  cured  by  art.  115.  Then  it  is  said  that, 
ilthoTiKh  the  debenture  was  so  issued,  it  was  not 
pren  lor  a  valuable  consideration  because  the 
■m  to  secure  which  it  was  given  was  not  then 
Ktoally  due  and  payable  by  the  company  to 
"'on,  and  therefore  it  was  only  given  for 
I  accommodation.  I  think  that,  if  there  had 
no  other  circumstances  beyond  the  fact  of 
!  debenture  having  been  issued  for  the  sum  due 
t  not  payable,  the  debenture  would,  neverthe- 

fchaTe  l>een  issued  for  value.    But  the  qnes- 
does  not  arise  for  decision,  because  under  the 
igKement  between  Bolton  and  the  company  6 
^  cent,  interest  was  payable  by  the  company, 
^hereaa  under  the   debenture  only  5  per  cent, 
ntetest  was  payable;    and  that  change  was  a 
■officient  consideration   to    support    the   deben- 
tare.  A  further  point  taken  was,  that  Davies  had 
notice  of  the  infirmities  of  the  debenture,  and 
took  subject  to  the  equities  affecting  it ;  and  it 
ha«  been  very  properly  conceded  that  Fane  stood 
ni  no  better  position  in  this  respect  than  Davies. 
Davies  had   no   personal  knowledge  of  the  in- 
timities, but  1  have  had  some  doubt  whether  his 
Mlidtors,  who  sent  for  the  articles,  had  such 
faiowledee  as  would  affect  him  with  notice.    If 
ttere  had  been  anything  on  the  face  of  the  deben- 
tare  which  showed  a  non-compliance  with  the 
iiticles,  I  should  have  considered  the  case  not  to 
«  covered  by  art.  115.     But  the  debenture  was 
•■goed  by  Bolton  and  the  secretary,  and  all  that 
*^  118  requu-es  is  that  the  seal  of  the  company 
Mould  be  deposited  at  the  office  of  the  compan^y, 
"and  never  be  affixed  to  any  document  except  in 
™*  presence  of  two  directors,  or  of  one  director 
•J™  the  secretary."    This  debenture  is  ex  facie 
"8"*^  by  one  director  in  the  presence  oi  the 
^^J^JMy.     It   was    urged    that    this  was    not 
•officient  because    Bolton,    being   an    interested 
I^rtj,  wag  not  a  director  who  had  authority  to 
^having  regard  to  art.  95.     That  is  quite 
JTM,  but  an  examination  of  the  articles  would  not 
M\    I.  *'^'^*»"  o'  tliis  defect.    They  could  not 
«u  whether  Millington  was  a  director,  or,  if  he 
^*  "ot,  whether   there   were   other   directors 


S resent,  for  art.  118  only  requires  the  presence  of 
irectors,  and  the  mere  fact  that  the  debenture 
was  signed  by  the  director  in  whose  favour  it  was 
issued  would  not  of  itself  show  that  there  had 
been  a  violation  of  the  articles.  The  debenture 
must  be  held  valid,  and  the  plaintiff  is  entitled 
to  have  it  enforced. 

Solicitors :  Deacon,  Gibson,  and  Medealf;  Firth 
and  Go. 


QUEEN'S  BENCH  DIVISION. 

May  10,  June  2  and  25. 

(Before  Bbuce,  J.) 

Shknstonb  and  Oo.  v.  Hilton,  (a) 

Sale  of  goods  —  Hiring  agreement — Delivery  by 
hirer  to  aiictioneer  for  sale — Receipt  in  good 
faith  and  without  notice — "  Delivery  under  any 
agreement  for  sale  " — "  An  agreement  for  sale, 
pledge,  or  other  disposition  thereof" — Factort 
Act  1889  (52  ,6  53  Vtct.  c.  45),  s.  9. 

N.  obtained  possession,  under  a  hiring  agreement, 
of  a  piano  the  property  of  the  plaintiffs.  The 
agreement  provided  that  on  the  payment  by  N. 
to  the  plaintiffs  of  a  certain  sum  by  monthly 
instalments,  the  piano  was  to  become  the  property 
of  N.  After  paying  some  of  the  monthly  in- 
stalments, but  before  the  whole  sum,  had  been 
paid,  N.  delivered  the  piano  to  the  defendant,  an 
auctioneer,  for  sale  by  auction.  The  defendant 
sold  the  piano,  and  paid  the  purchase  money, 
less  commission,  to  N.  In  an  action  by  the 
plaintiffs  against  the  defendant  for  lorongful 
conversion  of  the  piano,  the  jury  found  thafthe 
defendant  had  received  the  piano  in  good  faith, 
and  vrithowt  notice  of  any  lien  or  other  right 
of  the  plaintiffs  in  respect  of  it. 

Held,  on  further  consideration,  that  N.  had  agreed 
to  buy  and  had  obtained  possession  of  the  piano 
within  the  meaning  of  sect.  9  of  the  Factors  Act 
1889 ;  that  the  word  "person  "  in  sect.  9  was  not 
limited  to  a  m,ercantile  agent,  but  applied  to  any 
person  who,  having  bought  or  agreed  to  buy  goods, 
and  having  obtained  possession  vnth  the  ■  consent 
of  the  owner,  made  such  a  delivery  thereof  as  it 
mentioned  in  the  section ;  that  the  words  "agree- 
ment for  sale,  pledge,  or  other  dim>osition,  in- 
cluded a  delivery  of  goods  to  be  sold  by  the  person 
receiving  for  the  benefit  of  the  person  delivering, 
and  that  the  defendant  was  therefore  not  liable 
to  the  plaintiffs  for  conversion. 

FUBTHKE  CONSIDERATION. 

The  action  was  brought  to  recover  damages 
from  the  defendant  for  the  wrongful  conversion 
of  a  piano  the  property  of  the  plaintiffs.  The 
piano  had  been  let  by  the  plaintiffs  to  one  Nye  on 
ahii-ing  agreement,  which  provided  that  Nye 
hired  the  piano  from  the  plaintiffs  upon  the  terms 
and  conditions  following : — 

1.  To  pay  to  the  plaintiffa,  at  their  place  of  bnainess, 
without  any  demand  whatever  being  made  for  the  same, 
the  enm  of  15g.  6d.  per  month  for  the  hire  of  the  piano, 
inch  Bum  to  become  dne  and  payable  in  advance,  and  all 
expenses  of  carriage. 

2.  To  keep  the  piano  at  his  residence,  and  not  to 
remove  or  cause  to  be  removed  the  same  without  the 
knowledge  or  consent  of  the  plaintiffs. 

3.  To  keep  the  piiino  in  good  order  (reasonable  wear 
excepted),  and  at  all  times  to  allow  the  plaintiffs  or  their 
agent  or  servant  to  enter  the  premises  wherein  the  same 


(a)  Beported  by  F.  0.  Bobimsom,  Esq.,  BarTlatW:«t-Law. 
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shall  be,  for  the  pnrpose  of  inspectiiig'  the  same,  and  to 
allow  the  eame  to  be  inepeoted. 

4.  Not  to  remoTe  any  label,  or  deface  the  name  or 
numbera  on  or  in  the  piano. 

5.  That  the  plaintiffs  mi^ht,  in  case  Nye  should 
make  any  default  in  the  punctual  payment  of  this 
monthly  sum  of  15s.  6d.,  or  any  part  thereof,  or  should 
assign  or  underlet,  or  seek  to  assign  or  underlet  the 
piano,  or  should  be  served  with  any  legal  prooess  in 
bankruptcy  or  otherwise,  or  should  negotiate  or  seek  to 
negotiate  with  his  creditors  or  any  of  them  for  liquidation 
of  hia  affairs  (of  which  service  or  negotiations  Nye 
tindertook  to  give  the  plaintiffs  immediate  notice),  or  in 
case  he  should  do  or  suffer  to  be  done  any  other  act  or 
thing  repugnant  to  any  of  the  terms  or  conditions  on  his 
part  above  contained  or  referred  to,  without  prejudice 
to  the  plaintiffs'  right  to  recover  arrears  of  hire  and 
damages  for  breach  of  this  agreement,  immediately,  and 
without  giving  any  previous  notice,  terminate  the  hiring 
and  retake  possession  of  the  piano  without  hindrance  by 
Nye  or  his  authority,  and  for  that  purpose  might  enter 
any  messuage  or  place  wherein  the  same  might  be. 

6.  In  case  the  piano  should  be  damaged  or  destroyed 
by  fire  or  otherwise,  so  long  as  this  agreement  was  in 
force,  Nye  undertook  to  be  responsible  for  the  loss 
thereof. 

Note :  If  32  gnineaa  is  paid  as  hire  for  this  pianoforte 
lierein  by  monthly  instalments  as  per  tbia  agreement, 
the  said  pianoforte  is  then  to  become  the  property  of  the 
hirer.     (Signed  by  the  plaintiffs.) 

In  pursuance  of  this  agreement,  poasession  of 
the  piano  was  given  to  Nye.  After  paying  some, 
but  not  all,  of  the  monthly  instalments,  Nye 
delivered  the  piano  to  the  defendant,  an  auctioneer, 
for  sale  by  auction.  The  piano  was  sold  by 
auction,  and  the  defendant  paid  the  purchase 
money,  less  commission,  to  Nye. 

The  defendant,  by  his  defence,  relied  on  the 
Factors  Act  1889,  s.  9. 

The  action  was  tried  before  Bruce,  J.  and  a 
common  jury.  The  jury  foimd  that  the  defen- 
dant received  the  piano  in  good  faith,  and  without 
notice  of  any  lien  or  other  right  of  the  plaintiffs 
in  respect  of  the  piano. 

The  Factoi-s'  Act  1889  provides: 

Sect.  1.  For  the  purposes  of  this  Act — (1)  The 
etpression  "  mercantile  agent "  shall  mean  a  mercantile 
agent  having,  in  the  customary  course  of  his  business 
as  such  agent,  authority  either  to  sell  the  goods,  or  to 
consign  goods  for  the  purpose  of  sale,  or  to  buy  goods, 
or  to  raise  money  on  the  security  of  goods. 

Sect.  2.  (1.)  Where  a  mercantile  agent  is,  with  the 
consent  of  the  owner,  in  possession  of  goods  or  of  the 
documents  of  title  to  goods,  any  sale,  pledge,  or  other 
disposition  of  the  goods  made  by  him  when  acting  in  the 
'ordinary  course  of  business  of  a  mercantile  agent,  shall, 
subject  to  the  provisions  of  this  Act,  be  as  valid  as  if  he 
were  expressly  authorized  by  the  owner  of  the  goods 
to  make  the  same,  provided  that  the  persoiT  taking 
under  the  disposition  acts  in  good  faith,  and  has  not 
«t  the  time  of  the  disposition  notice  that  the  person 
making  the  disposition  has  not  anthori47  to  make 
the  same. 

Sect.  9.  Where  a  person  having  bought,  or  agreed  to 
buy  goods,  obtiuns,  with  the  consent  of  the  seller,  posses- 
sion of  the  goods  or  the  documents  of  title  to  the  goods, 
the  delivery  or  transfer  by  that  person,  or  by  a  mercan- 
tile agent  acting  for  him,  of  the  goods  or  documents  of 
title,  under  any  sale,  pledge,  or  other  disposition  thereof, 
or  under  any  agreement  for  any  sale,  pledge,  or  other 
disposition  thereof,  to  any  person  receiving  the  same  in 
^ood  faith,  and  without  notice  of  any  lien  or  other  right 
of  the  original  seller  in  respect  of  the  goods,  shall  have 
the  same  effect  as  if  the  person  making  the  delivery  or 
transfer  were  a  mercantile  agent  in  possession  of  the 


gfoods  or  documents  of  title  wiUi  the  consent  aC  tb 
owner. 

McCall,  Q.C.  and  Bitter  tor  the  plaintiffs.— Th 
defendant  is  liable,  in  spite  of  the  finding  of  4b 
jurr  that  he  received  the  piano  in  good  fcuth, 
without  notice,  for  sect.  9  of  the  Pactora  let 
1889,  which  is  relied  on  by  the  defendant 
affording  him  protection,  only  applies  where  <b 
delivery  or  transfer  is  made  by  a  mercantile  agot 
In  this  case,  Nye.  the  hirer  of  the  piano,  was 
a  mercantile  agent : 

HcisHnga  Limited  v.   Pearion;  67  L.  T.  Bep.SSI' 
(1893)  1  Q.  B.  62. 

Secondly,  the  delivery  of  the  piano  to  the  Mm 
dunt  for  sale  by  auction,  was    not    a  deliven 
"under  any  sale,  pledge,  or  other  dispositiaii." 
These    words    only    include    cases    where 
goods  are  sold  or  otherwise  disposed  to  the  penq 
to  whom  they  are    delivered.    This    piano 
delivered  to  the  defendant,  not  for  sale  to 
but  for  sale  by  him.    There  was,  therefore, 
such  delivery  as  is  contemplated  by  sect.  9: 
Taylor  v.  Kymer,  8  B.  &  Ad.  320. 

W.  Willifs,  Q.C.  and  P.  T.  BlackweU  for  ti 
defendant. — ^A  delivery  of  goods  by  a  mercanti 
agent  is  dealt  with  by  sect.  2,  and  Hasiiit^ 
Pearson  (uhi  sup.)  was  decided  under  that  sectioi 
the  question  there  being  whether  a  person 
ployed  to  sell  goods  on  commission  who  pawn 
the  goods  was  a  mercantile  agent  acting  in  <1 
ordinary  course  of  business  of  a  mercantik  agei 
That  case  is  no  authority  for  the  present 
which  comes  under  sect.  9,  for  that  section  appi 
to  cases  where  the  delivery  is  made  by  any  pen 
who  has  obtained  possession  of  goods  under  a  i 
or  agreement  for  sale.  As  to  the  second  poi 
there  is  nothing  in  sect.  9  to  show  that  the  eecik 
is  limited  in  the  manner  suggested  by 
plaintiffs.  Taylor  v.  Kymer  (ubi  sup.)  was  decid 
under  6  Geo.  4,  c.  94,  s.  2,  the  words  of  whic 
*'  sale  or  disposition,"  were  not  so  wide  as  tl 
words  "sale,  pledge,  or  other  disposition,' 
sect.  9.    They  also  referred- to 

Barker  v.  Furlong,  64  L.  T.  Eap.  411 ;  (1891)  2  Ck. 
172: 

Consolidated  Company  v.  Curtii  and  Son,  (V 
1Q.B.  495; 

Helby  v.  Matthent,  70    L.  T.  Bep.  837 ;    (189( 


2  Q.  B.  262. 


Cur.  adv.  vtJt. 


Jvtie  25. — Brxtce,  J. — This  is  an  action  bronj^ 
by  the  plaintiffs  against  the  defendant  for  tJit 
conversion  by  the  ckfendant  to  his  ownuse<tfi! 
piano  of  the  plaintiffs.  The  plaintiffs  enteni 
mto  an  agreement  vrith  one  Nye  by  which  tbej 
agreed  that  if  32  guineas  was  paid  by  Nye  ai 
hire  for  a  piano,  by  monthly  instalments,  tt* 
piano  was  to  become  the  property  of  Nye.  Nj» 
obtained  possession  of  the  piano  on  the  terms  of 
this  agreement.  It  is  not  necessary  for  me  to 
refer  at  length  to  the  terms  of  this  agreement  B 
is  enough  to  say  that  I  cannot  distinguish  the  afp»- 
ment  mim  the  agreement  in  Heloy  x.  MaMem 
(ubi  sup.),  and  in  accordance  vrith  the  deoisi<n(i( 
the  Court  of  Appeal  in  that  case  I  consider  that  I  I 
must  hold  that  Nye  had  agreed  to  buy,  and  had  ! 
obtained,  with  the  consent  of  the  seller,  possession  ' 
of  the  piano  within  the  meaning  of  sect.  9  of  the 
Factors'  Act  1889.  Nye  paid  certain  of  the  in- 
stalments pursuant  to  the  agreement,  amounting 
to  about  81.  2(.,  and  on  the  20th  April  1393  be 
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delirered  the  piano  to  the  defendant,  who  is  an 

auctioneer,  to  Be  sold  by  anction.    The  defendant 

sold  the  piano  by  anction  for  132.  to  a  person  who 

gave  the  name  of  Keaps,  and  the  defendant  paid 

orer  the  pnrchase-money,  less  11.  oommiasion,  to 

;  Nye.    Neaps  cannot  now  be  found,  and  the  ques- 

iion  arises  whether  the  defendant  can  claim  the 

hnotection  of  the  9th  section  of  the  Factors  Act 

rS89.    The  jury  have  found  that  the  defendant 

teoeiTed  the  piano  in    fi^d  faith,  and  without 

I  notice  of  any  lien  or  other  right  of  the  plaintiffs 

:  ia  the  piano.    It  was  contended  before  me  by 

eoimsel  tor  the  plaintiffs,  that  notwithstanding 

tte  finding  of  the  jury,  the  9th  section  of   the 

^ict  has  no  application  to  the  case.    It  was  con- 

Inded  that  the  protection  granted  by  the  9th 

Metion  only  applied  to  cases  where  the  delivery  or 

buufer  was  made  by  a  mercantile  agent.    I  am 

il  opinion  that  no  such  limitation  can  be  placed 

rn  the  word  "  person  "  in  the  9th  section.    I 
ik  that  the  meanine  of  the  section  is   that 
Irheie  any  person  who  nas  agreed  to  buy  goods 
tmd  obtams,  with  the  consent  of  the  seller,  the 
Sossesaion  of  the  goods,  and  makes  a  delivery  or 
nnafer  of  the  goods  such  as  is  mentioned  in  the 
Ktion,  that  the  delivery  or  transfer  so  made  by 
lim  shall  be  valid,  whether  he  is  a  mercantile  agent 
■root.   The  case  of  Heatings  v.  Pearson  {vbi  sup.), 
Aich  is  cited  by  the  plaintiffs'  counsel,  seems  to 
IS  to  have  no  application  to  the  present  case.   The 
oint  there  raised  related  solely  to  the  construe- 
on  to  be  put  upon  the  2nd  section  of  the  Act. 
be  other  point  contended  for  by  the  plaintiffs' 
nnael  was  that  the  delivery  or  transfer  of  the 
■no  by  Nye  to  the  defendant  was  not  a  delivery 
r  transfer   to   the  defendant    under    any  sale, 
ledge,  or  other  disposition  thereof  witmn  the 
Mming  of  the  section.    If  Nye  had  pledged  the 
iano,  or  sold  it  to  the  defendant,  the  transaction 
odd  have  been  protected,  but  it  is  contended 
lat  because  Nve  merely  delivered  the  piano  to 
be  defendant  for  sale  that  did  not  constitute 
Kdelivery  under  an  agreement  for  sale.    It  seems 
'to  me  that  it  would  be  to  restrict  the  natural 
keaning   of    the    words    "delivery    under  any 
jlgreement  for  sale,"  to  hold  that  they  apply  only 
Ao  cases  where  the  goods  are  delivered  to   the 
Wnon  who  receives  uiem  pursuant  to  a  sale  of 
.w  goods  by    the   person    who    delivers    them 
to  the  person  who  receives  them.      The  case  of 
Taylor  v.  Kymer  {nbi  sup.)  was  cited  on  this 
'pmnt  as  an  authority  in  favour  of  the  plaintiffs, 
iuat  case  does  not  seem  to  me  to  govern  the 
jMese&t.    It  was  a  decision  upon  the  words  of  the 
jijd  section  of  the  Factors  Act  (6  Geo.  4,  c.  94). 
|Ste  vords  there  are  "  any  contract    .    .    .    for 
jfte  sale  or  disposition"  of   goods.    The  Court 
i  neld  that  the  word  '■  disposition  "  in  that  section 
I  S?"*  "'*'™  "  *<'™^th^'iK  '^  tt^  nature'  of  a  sale." 
.  Tbe  phrase  "  any  agreement  for  sale,  pledge,  or 
I  other  disposition,"  is,  I  think,  wider  in  its  scope 
f  tt^)?*  P^*™**  "  *iiy  contract  for  sale  or  disposi- 
f  «''*        *^^°  '^  ^  ^^^  ^  adopt  the  interpreta- 
I  fon  of  the  old  Act  as  applicable  to  the  words  of 
«»  M  of  1889, 1  should  be  prepared  to  hold  that 
•  oeliwry  of  goods  on  the  terms  that  they  should 
w  KMd  hj  the  person  to  whom  they  were  delivered 
«■  Me  benefit  of  the  person  delivering  them,  was 
»  dispodtion  somewhat  in  the  nature  of  a  sale." 
1  uve  oome  to  the  conclusion  that  I  should  enter 
joagment  for  the  defendant,  with  costs. 

Jvdgment  for  the  defendant. 


Solicitors  for  plaintiffs,  B.  A.  Lovett  and  Co. 
Solicitor  for  defendant,  8.  Myers. 


PEOBATE,  DIVOROB,  AND   ADMIRALTY 
DIVISION. 
ADMIEA.LTY  BUSINESS. 
July  18, 19,  and  20. 
(Before   the   Pbesidknt    (Sir   Francis   Jeune), 
assisted  by  Tbinitt  Masters.) 
The  Juno,  (a) 
CoUison — Steamship  dredging  up  to  dock  entrance 
— Stern    light  —  Look-out  —  Whistle  —  Thames 
Rules. 
A  steamer  dropping  up  the  Thames  stern  first  on 
a  dark  night  for  the  purpose  of  going  into  dock 
and  exhibiting  only  her  stem  light  to  down-coming 
vessels  is  bound    to  keep  a  look-out   up   river, 
and  ought,  tohen  she  sees  a  vessel  coming  down, 
to  give  such  sufficient  signal  as  will  enable  the 
down-coming  steamer  to  avoid  her. 
Semble,  o  proper  signal  under  su^h  circumstances 
would  be  a  prolonged  blast  of  the  steam-whistle 
of  not  less  than  five  seconds'  duration. 

This  was  a  collision  action  in  rem.  brought  by  the 
owners  of  the  steamship  Stockholm  against  the 
owners  of  the  steamship  Juno  to  recover  damages 
for  a  collision  between  the  two  vessels  in  the 
river  Thames.  The  defendants  counter-claimed. 
The  collision  occurred  about  8  p.m.  on  the 
17th  March  1894  off  the  MUlwaU  Dock  entrance 
in  Limehouse  Reach.  At  the  time  of  the  collision 
the   Stockholm,  a  screw-steamship  of  727    tons 

§os8,  was  on  a  voyage  from  Stettin  to  London, 
aving  shipped  a  pilot  at  Gravesend  she  pro- 
ceeded up  the  river  bound  for  the  Millwall  Docks. 
As  she  approached  the  entrance  to  the  docks  she 
gave  four  blasts  with  her  whistle,  swung  round, 
and  dredged  up  with  the  force  of  the  tide 
with  her  stem  light  alone  visible  to  vessels 
coming  down  the  river.  The  Stockholm,  gave  no 
further  signal.  About  this  time  the  Juno,  a 
steamship  of  1302  tons  gross  register,  was  coming 
down  Limehouse  Reach  in  the  course  of  a  vovage 
from  London  to  Newcastle.  There  was  a  ught 
fog,  but  lights  could  be  seen  at  a  distance  of  30O 
yards.  Both  vessels  were  well  to  the  north  of 
mid  channel.  In  these  circumstances  those  on 
the  Juno  saw  a  white  light  a  little  on  her  star- 
board bow  and  at  a  distance,  as  they  alleged,  of 
300  or  400  yards.  Shortly  afterwards  it  was  seen 
to  be  the  stem  light  of  a  steamship,  which  proved 
io  be  the  8to(Mwlm,  and,  although  the  Juno's. 
engines  were  reversed,  she  came  into  collision 
with  the  Stockholm,  the  stem  of  the  fonner 
striking  the  Stockholm's  port  side.  The  defen- 
dants charged  the  plaintiffs  {inter  alia)  with  not 
keeping  a  Kood  look-out,  and  alleged  that  those 
on  board  the  Stockholm  improperly  failed  to  sound 
her  whistle  for  fog,  or  to  ring  her  bell,  or  to  take 
the  requisite  means  to  warn  the  Juno  of  her 
presence  and  manceuvres. 

The  Rules  and  Bye-laws  for  the  Navigation  of 
the  River  Thames  provide: 

Art.  18.  When  a  vessel  is  tnrninir  round,  or  for  any 
reason  is  not  under  oomtnand,  and  cannot  get  cat  of  the 
way  of  an  approaching  vesBel,  or  when  it  ia  nnsafe  or 
impracticable  for  a  steam  vessel  to  keep  ont  of  the  way 


(a)  Beported  by  BOTLia  ASPDiiliL,  Esq.,  BaRfatsr-at-t«w^ 
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of  a  aaOing  Teasel,  she  shall  signify  the  some  by  foor  or 
more  blasts  of  the  steam  whistle  in  rapid  snocession,  the 
blasts  to  be  of  about  three  seconds'  duration. 

Art.  19.  The  signals  by  whistle  mentioned  in  the  pr» 
ceding  roles  shall  not  be  nsed  on  any  occasion  or  for 
any  purpose  except  those  mentioned  in  the  mles ;  and  no 
other  signal  by  whistle  shall  be  made  by  any  steam 
vessel,  unless  it  be  by  a  prolonged  blast  of  not  less  than 
fiye  seconds'  duration. 

Sir  Walter  Phillimore  (with  him  Sims  WUHains) 
for  the  plaintiffs. — The  Juno  ia  alone  to  blame. 
The  Sto^holm  did  all  that  was  required  by  the 
regulationa.  There  was  no  foe.  and  therefore  she 
was  tinder  no  obligation  to  blow  her  whistle  or 
sound  a  bell.  She  gave  sufficient  notice  of  her 
presence  and  manceuvres  by  the  exhibition  of  a 
stem  light.  The  steam-whistle  signals  referred  to 
in  airt.  17  of  the  Thames  Rules  are  optional. 
None  of  the  rules  as  to  whistle  signals  apply  to 
the  circumstances  of  this  case. 

/.  P.  AtpindU,  Q.G.  (with  him  Butler  Aspinall), 
for  the  defendants,  contrit. — The  Stockholm  is 
alone  to  blame.  There  was  no  look-out  aft  on 
her.  She  should  have  taken  the  requisite  means 
to  warn  the  Juno  of  her  presence  and  her 
manceuvres.  She  was  bound  to  give  some  notice : 
17m  Quean  Victoria,  64  L.  T.  Bep.  520;  7  Asp.  liar. 
Um  Cas.  9. 
A  vessel  in  such  a  position  should  give  such 
signal  as  will  give  due  warning.  The  whistle 
ugnal  to  be  blown  seems  to  be  indicated  by 
art.  19  of  the  Thames  Navigation  Rules. 

The  Pbesidbnt  (Sir  Francis  Jeune),  having 
found  the  Juno  to  blame  for  not  keeping  a  proper 
look  out,  proceeded : — Then  we  come  to  the  case 
of  the  Stockholm.  That  again,  to  mv  mind,  rests 
upon  a  very  narrow  point.  Mr.  Aspinall  has 
relied  upon  the  case  ot  The  Queen  Victoria  {ubi 
sup.),  but  I  agree  with  the  criticisms  of  Sir  Walter 
Phillimore  as  to  that.  That  case  does  not  carry 
us  very  much  further  than  this,  that,  under  the 
circumstances  of  the  Qiieen  Victoria,  it  becomes 
the  duty  of  a  vessel  to  give  some  signal  to  other 
vessels  which  are  approaching  her  in  a  position 
which  she  sees,  or  ought  to  have  seen,  is  one  of 
difficulty  for  them.  I  quite  agree  also  that  you 
ought  not  to  compare  too  closely  the  facts  of  one 
case  with  another.  If  you  do,  I  think  you  are 
very  liable  to  get  hampered  with  a  mass  of  deci- 
sions. The  facts  of  this  case  appear  to  me  to  be 
certainly  clear.  The  Stockholm  undoubtedly  gave 
a  four-blast  signal,  if  she  never  gave  any  other. 
It  is  said  that  is  enough.  It  certamly  appears  the 
case  that  the  Juno  never  heard  that  four-blast 
signal,  and  I  am  not  sure  tlmt  she  ought  to  have 
heard  it.  On  the  other  hand,  if  the  Juno  was  her- 
self whistling,  it  does  not  appear  that  the  Stock, 
holm  heard  her.  It  may  oe  the  case  that  the 
Juno  ought  to  have  heard  the  four-blast  signal, 
but  I  am  not  sure  that  she  ought.  If  she  had,  I  am 
not  sure  that  it  would  clearly  indicate  what  the 
circumstances  of  case  the  were.  After  the  Stock- 
holm began  to  drift  up  the  river,  perhaps  angling 
across  to  some  extent,  although  not  so  miich  as  the 
angle  of  four  points  which  has  been  suggested,  and 
gradually  straightening  down  as  she  came  towards 
the  dock,  I  cannot  help  thinking  that  it  became 
her  duty  first  to  see  Tinder  those  circumstances 
whether  there  was  any  vessel  Coming  down  with 
whose  course  she  might  be  in  difficulty ;  and 
secondly,  if  there  was,  to  give  such  a  signal  of 


some  kind  as  would  give  notice  to  that  asproidaif 
vessel.    I  think  there  was  failure  of  duty  on  tb 
pai-t  of  the  Stockholm  in  these  respects.    I  la 
very  anxious  not  to  lay  any  unnecessary  harim 
on  vessels  going  into  dock ;  but  in  this  case,  w1h| 
the  vessel  tuiiied  round  it  was  night — it  wu,  I 
will  not  say  foggy,  but  it  was  certainly  oi^ 
when  you  could  not  see  at  any  great  JustwA 
The  Stockholm  was  dropping  up  the  river  int 
position  in  which  she  could  be  exhibiting  on^ 
her  stem  Upht,  and  she  was  in  a  po6iti<m  when 
that  stem  light  would  sometimes  be  moving  ail 
sometimes  almost  stationary.    Therefore  it 
a  light  which  might  not  unnaturally  be  mistitbB 
by  vessels  coming  down.    I  think  a  vessel  in  Hot 
position  ought  to  keep  a  look-out  up  the  river  a^ 
to  what  might  be  coming  down  upon  her,  aai 
ou^ht,  if  she  sees  anything  coining  down,  to  gh^. 
a  signal  to  her  in  order  to  avoid  the  possilnlity  w 
her  making  a  mistake.    She  certainly  did  notdt 
BO,  and,  what  actually  lies  at  the  root  of  the  thag 
beyond  all  doubt  she  kept  no  look-out  whatan^ 
The  man  on  the  bows,!  think,  saw  the  light. fin 
when  it  could  only  be  just  xipon  them,  and  it ' 
not  disputed  that  she  was  keeping  no  look-o 
whatever  in  that  direction.    If  she  had  kqit 
look-out  what  would  she  have  seen  ?    She  vad 
have  seen  the  Juno  coming  down  in  »  way  whid 
unless  she  altered  her  course,  made  a,  ooUiiM 
inevitable.      She    would    have     seen    the  /ti 
approaching  not  at  all  fast,  but  slowly 
towards  her,  and  I  cannot  help  thinking  in 
circumstances  that  she  ought  to  have  given 
signal  to  her  to  get  out  of  the  way.    Sir  Watt 
Phillimore  has  pressed  very  much  the  fact  tk 
there  is  no  particular  signal  indicated.    I  am 
quite  so  sure  of  that.     The  Trinity  Masters  I) 
me  that  they  think  it  would  have  been  the  pnf 
thing  to  have  resorted  to  the  five  seconds'  siRSf 
I  cannot  help  thinking  that  that  would  have  M 
a  very  proper  signal,  out  it  is  unnecessary  to » 
what  particolar  signal  was  requisite.    Any  sin 
would  have  done  which  was  not  misleading,  H 
there  ought  to  have  been  some  signal  and  ten 
indication  to  the  Juno.    Therefore  I  think  it 
result  must  be  that  both  vessels  must  bo  heldi 
blame. 

Solicitors  for  the  plaintiffs,  Behdere  and  EUtf 

Solicitors  for  the  defendants,  Thomtu  Coofi 

and  Co. 


Wednesday,  July  4. 
(Before  Bruce,  J.) 
The  TEKESA.(a)     . 
Jurisdiction — Prohibiiion — Injunction — Bettrpt 

of  proceedings  in  inferior  court. 

Salvage  services  were  rendered  fry  «  Lfoerpod 

to  a  Spanish  vessel  of  th«  value  of  30,0(MM„  i 

a  sum  of  3500Z.  was  awarded. 

The  mate  of  the  tug  brought  an  action  in  the  iw* 

pool  Court  of  Passage  for  aj^ortionmetU^^ 

salvage  aioard. 

On  motion  by  the  owners  of  the  tug,  toho  were  jiW* 

tiffs  in  a  salvage  action  in  the  High  O0^ 

Admiralty,   to  restrain  the  proeeeaitt^-iit-^ 

Court  of  Passage  : 

Held,  that  a  judge  of  the  Admiralty  Dtrisiw  *• 

pmcer  to  grant  a  prohibition  with  referetet  ^* 

f . — '*' 

(a)  Beported  by  Basil  Cbuxf,  Esq.,  Banister«t-I<>- 
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aiaUer  pending  before  an  inferior  txmrt,  and 
&at  he  has  power  to  iseue  an  injunction  to  a 
party  proeeeding  in  an  inferior  court  to  restrain 
kin  fimn  going  on  with  such  proceedings. 
Sedtey  «.  Bates  (42  L.  T.  Bep.  41 ;  13  Ch.  Div. 
m)  followed. 
ivnoN  for  an  injunction. 
This  was  an  application  arising  out  of  a  salvage 
idiiHi  instituted  on  behalf  of  tlxe  owners,  master, 
mi  crew  of  the  steam-tog  Brilliant  Star,  against 
Sbe  owners  of   the  steamship  Teresa,  her  cargo 
Bid  freight,  for  salvage  services. 
The  Brilliant  Star  was  a  paddle  steam-tng, 
idoDging  to  the  port  of  Liverpool,  and  was  built 
itr  ssJvage  service.     She  was  of  fiftv-two  tons 
ft  register,    with    engines  of   180    u.p.    nom., 
mking  up  to  1000  h.p.  actual,  and  at  the  time 
t  tlie  services  she  had  nine  out  of  a  crew  of 
Igran  hands  on  board. 

'  On  the  19th  Nov.  1893,  at  9.30  a.m.,  while 
ibltering  from  the  severe  weather  at  Holyhead, 
be  Briuiant  Star  observed  the  vessel  Teresa 
kovug  signals  of  distress  about  six  milos 
JUT.W!  of  Holyhead.  She  went  to  her  assist- 
■ee  with  the  lifeboat  in  tow,  and  after  towing 
br  from  about  1  p.m.  to  8.30  p.m.  in  a  very 
■ny  aea,  brought  her  safely  to  anchor.  Next 
poming  she  brought  the  Teresa  into  a  plase  of 
nter  safety  close  under  the  quay,  and  remained 
I  attendance  on  her  throughout  the  day. 
I  The  Teresa  was  a  Spanish  steamship  belonging 
Itte  port  of  Bilbao,  of  661  tons  net  register, 
Ith  engines  of  120  h.p.  nom.,  and  she  was  bound 
kn  Liverpool  to  Corunna  with  a  general  cargo. 
Ilhe  value  of  the  Teresa  was  5000t.,  of  her  cargo 
HB002.,  and  her  freight  at  risk  5002. 
kThe  value  of  the  tug  was  9000i. 
tThe  action  was  tried  before  Barnes,  J.  and 
nity  Masters,  on  the  18th  Jan.  1894,  and  judg- 
nt  was  given  for  the  plaintiffs  for  3500Z.  and 
■  s.  Of  this  only  2000Z.  and  coste  had  been 
at  the  time  of  this  motion.  Those  of  the 
r,  however,  who  took  part  in  the  service,  had 
n  settled  with  excepting  the  master. 
iOn  the  27th  June  Edward  Johnson,  the  mate  of 
k  Brilliant  Star,  commenced  an  action  in  the 
Werpool  Court  of  Passage,  against  the  BriUiant 
par,  for  apportionment  of  salvage,  but  the 
Mnen  of  the  Brilliant  Star  denied  his  right  to 
toy  share'  on  the  ground  that  he  was  not  on  board 
It  the  time  the  services  were  rendered. 
:  The  court  was  now  inoved  to  restrain  the  pro- 
"sduigs  in  the  Court  of  Passage. 
^BiiiJer  Aspinall,  for  the  owners  of  the  Brilliant 
war,  in  support  of  the  motion. — According  to  the 
Wiaon  in  The  Glannibanta  (36  L.  T.  Bep.  27 ; 
•  Asp.  Mar.  Law  Cas.  339 ;  2  P.  Div.  45)  the  Court 
K  Passage  has  no  jurisdiction  to  entertain  this 
■se  at  aU,  as  it  has  only  power  to  apportion 
P'age  where  the  amount  does  not  exceed  300i. 
«"^  V.  Bates  (13  Ch.  Div.  498)  is  sufficient 
"■^ori^  for  your  Lordship  to  grant  an  injnnc- 
■on.  Where  the  court  had  power  to  grant  a 
PKAibition,  it  can  now  grant  an  injunction : 

The  Seeepta,  69  L.  T.  Eep.  252  ;   7  Asp.  Mar.  Law 
Cag.  359 ;  (1893)  P.  255. 

Bkitck,  J.— I  think  I  ought  to  grant  the 
«W8r.  I  had  some  doubt  about  it,  but  I  think 
«.  Aa^inall  has  shown  me  that  a  judge  of 
«»  oiviaion  has  power  to  giant  a  prohibition 
"h  reference    to    a    matter    pending    before 


an  inferior  court,  and  I  think  the  case  of 
Hedley  v.  Bates  {ubi  sup.)  establishes  that 
he  has  power  to  issue  an  injunction  to  a  party 
proceeding  in  an  inferior  court  to  prevent  him 
going  on  with  proceedings.  Beyond  all  question 
it  would  be  exceedingly  inconvenient  that  pro- 
ceedings should  take  place  in  the  Court  of  Passage, 
because  the  substantial  matter  was  determined  in 
this  court.  It  is  obviously  convenient  that  any 
question  arising  in  reference  to  the  distribution 
of  the  money  awarded  for  salvage  should  be 
determined  in  this  court,  and  not  in  the  inferior 
court.  But,  apart  from  the  question  of  convenience, 
the  Court  of  Passage  has  no  jurisdiction,  because 
the  amount  of  salvage  award  to  .be  distributed 
exceeds  the  sum  of  3002.  The  doubt  I  entertained 
about  the  matter  was  because  the  Act  giving 
jurisdiction  to  County  Courte  and  the  Court  of 
Passage  provides  powers  by  which  the  judge  of 
the  Court  of  Passage  may  send  any  case  before 
him  to  this  court,  and  the  judge  of  this  court  has 
power  to  transfer  any  Admiralty  action  to  the 
Court  of  Passage.  But  I  yield  to  the  argument 
of  Mr.  Aspinall  that  an  injunction  would  be  the 
cheaper  course,  and  I  grant  the  application  with 
coste. 

Solicitors :  Botvcliffes,  Bawle,  and  Co.,  for  Hill, 
Dickinson,  Dickinson,  and  Hill,  Livei-pool. 


July  9,  10,  and  30. 
(Before  the  Pbesident  (Sir  F.  Jeune.) 
The  Obienta.  (a) 
Necessaries — Master's  liability — Maritime  lien  on 
ship — Merchant  Shipping  Act  1889  (52  £53  Vict, 
c.  46),  «.  1. 
Disbursements  and  liabilities  of  the  inasfer  of  a 
vessel  which  give  rise   to  a  maritime  lien  are 
those  for  which,  by  virtue  of  his  general  autho- 
rity and  without  ej^ress  authority,  a  master  can 
pledge  his  owners'  credit;  and  a  liability  cannot 
be  created  in  the  muster,  wilhiw  the  meaning  of 
sect.  1  of  the  Merchant  Shipping  Act  1889,  for 
the  purpose  of  attaching  a  Iten  to  the  vessel  in 
priority  to  existing  mortgages. 
ACTIOK  in  rem. 

This  was  an  action  to  recover  6682.,  the  amount 
of  a  bill  of  exchange  ^ven  by  the  master  of  the 
steamship  Orienta,  m  part  payment  of  1215  tons 
of  bunker  coal,  and  also  for  coste  which  it  was 
alleged  had  been  incurred  in  another  action 
brought  in  respect  of  the  bill.  The  facte  and 
arguments  are  sufficiently  stated  in  the  judg- 
ment. 
By  sect.  1  of  the  Merchant  Shipping  Act  1889  : 
Every  master  of  a  ship,  and  every  person  lawfully 
acting  as  master  of  a  ahip  by  reason  of  the  deoeaae  or 
incapacity  from  illness  of  the  master  of  the  ship,  shall, 
so  far  as  the  case  permits,  have  the  same  rig^hts,  liens, 
and  remedies  for  the  recovery  of  disbnraements  properly 
made  by  him  on  aooonnt  of  the  ship,  as  a  master  of  a 
ship  now  has  for  the  reoovery  of  his  wa^s  :  and  if  in 
any  proceeding  in  any  oonrt  of  Admiralty  or  Vioe- 
Admualt?,  or  in  any  County  Conrt  having  Admiralty 
jurisdiction,  touohing  the  claim  of  a  master  or  any  person 
lawfully  acting  as  master  to  wages  or  snoh  disburse- 
menta  or  liabilities  as  aforesaid,  any  right  of  set-off  or 
ooonter-claim  is  set  up,  it  shall  be  lawful  for  the  oonrt 
to  enter  into  and  adjndioate  npon  all  questions,  and 

(a)  Beported  by  Bisu  Ca.vitr,  Esq.,  Bntiatn^t-htw. 
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settle  all  acconcts  then  arising  or  ontstandiner  and  nn- 
settled  between  tbe  parties  to  the  proceeding,  and  to 
direct  payment  of  any  balanoe  which  is  fonnd  to  be  dne. 

Atpinall,  Q.C.  and  Donoaon  Miller  for  the  plain- 
tiff. 

Sir  Walter  Phillimorc  and  Lainj  for  the  inter- 
venerB. 

Judgment  was  reserved  and  delivered  on  July 
30. 

The  President. — In  this  case  the  question 
raised  is  whether  Messrs.  Phillips  and  Walton, 
the  vendors  of  certain  coal  to  the  Orienta  Steam 
Yachting  Association  Limited,  by  whom  the 
steamship  Orienta  is  owned,  are  entitled  to  a 
maritime  lien  on  the  vessel  in  respect  of  such  part 
of  the  price  of  the  coal  as  is  the  subject  of  the 
action.  The  Yorkshire  Trust  Limited  and  the 
Securities  Insurance  Company  Limited  appear  as 
interveners  in  order  to  assert  the  prior  rieht  of  a 
mortgage  on  the  ship  in  their  favour.  The  ques- 
tion  arises  in  the  following  way :  Edmund  Elliott, 
the  plaintiff,  is  the  master  of  the  Orienta.  By  two 
letters,  dated  the  15th  and  16th  July  respectively, 
which  passed  between  Messrs.  Phillips  and  Walton 
and  the  Orienta  Company,  after  some  negotiations 
conducted  by  a  Mr.  W.  J.  Adamson,  Messrs. 
Phillips  and  Walton  agreed  to  bunker  the  steam- 
ship Orienta  (her  name  then  being  the  La  Plata) 
in  the  East  India  Dock,  with  1200  tons  of  Cardiff 
steam  coal.  The  terms  of  payment  stipulated  for 
by  Messrs.  Phillips  and  Walton,  as  expressed  in 
their  letter,  and  agreed  to  by  the  Orienta  Com- 
pany, are  "payment  by  captain's  draft  in  our 
favour  upon  you,  and  accepted  by  you,  payable  as 
to  one  half  of  the  amount  of  Invoice  three  days 
after  sailing,  and  the  other  half  at  sixty  days  from 
date  of  shipment,  these  documents  to  be  handed 
us  when  our  steamer  with  the  coal  is  just  along- 
side of  steamship  La  Plata."  Accordingly  for  these 
coals  two  bills  of  exchange  were  given  by  E. 
EUiott,  drawn  upon  the  Orienta  Company,  of 
which  one  was  favoured,  and  the  other  forms  the 
subject  of  this  ,action,  having  been  accepted  but 
not  paid  by  the  Orienta  Company.  Some  question 
was  raised  at  the  trial  whether  the  whole  of  the 
coals  supplied  were  for  the  use  of  the  ship,  the 
fact  being  that  after  the  lighter  was  alongside  it 
was  found  that  some  ballast  in  one  of  the  bunkers 
prevented  that  bunker  being  used  for  coal,  aind 
accordingly  about  300  tons  of  coal  were  never 
taken  by  the  Orienta.  It  is  clear,  however,  that 
biit  for  this  circumstance  the  Orienta  would  have 
taken  them,  and  that  they  were  necessary  for  her 
voyage,  as  a  further  supply  of  coals  to  the  extent 
of  6w  tons  had  to  be  procured  in  tbe  Mediter- 
ranean ;  and,  further,  tne  Orienta  Company  also 
may  allocate  the  payment  they  have  made  to  the 
coals  not  in  fact  shipped.  This  matter  may  there- 
fore be  put  aside;  as  may  also  all  question  of 
liability  of  the  company,  who  do  not  defend  the 
action,  to  the  plaintiff,  including  the  question  of 
such  liability  extending  to  the  ship  after  satis- 
faction of  the  interveners'  claim.  It  was  stated 
with  perfect  candour  on  behalf  of  Messrs.  Phillips 
and  Walton,  the  real  plaintiffs,  that  their  object 
in  stipulating  for  payment  by  master's  draft  was 
to  entitle  themselves  to  a  maritime  lien  by  virtue 
of  sect.  I  of  the  Merchant  Shipping  Act  1889,  and 
there  can  be  no  doubt  that  the  Onenta  Company 
intended  by  agreeing,  to  confer  such  lien,  if  they 
could,  and  the  master  gave  the  bills  by  arrange- 


ment with  his  owners  for  that  parpose.  ]Ir. 
Phillips,  a  partner  in  the  firm  of  Phillips  ai^ 
Walton,  said  that  they  were  informed  by  Aaamioi. 
in  answer  to  inquiry,  that  the  company  was  entireli 
satisfactory ;  and  that  no  further  inquiry  was  nude 
as  to  the  solvency  of  the  company,  or  as  to  mj 
existing  mortgage  On  the  ship.  In  fact,  the  am- 
pany,  although  considerable  sums  were  doe  to  it 
had  at  the  time  only  30Z.  to  their  credit  at  tbeir 
bankers,  and  they  subsequently  became  insolrest. 
It  is  clear  that  the  owners  could  not  directly  hiw 
given  to  Messrs.  Phillips  and  Walton  a  maTitime 
lien  for  the  price  of  the  coals  purchased  from  then. 
and  the  question  is  whether  they  can  effect  to 
object,  and  bring  the  matter  within  the  words  d 
sect.  I  of  the  Merchant  Shipping  Act  1889,  by 
employing  the  instrumentality  of  their  masttr. 
There  can  be  no  doubt  that  the  main  object  d 
that  section  was  to  give  to  the  master  a  maritlM 
lien  for  disbursements,  and  perhaps  for  liabilitio, 
and  it  was  no  doubt  in  consequence  of  a  series  d 
decisions  on  the  effect  of  tbe  10th  section  of  tbt 
Admiralty  Court  Act  1861,  before  the  case  of  31* 
Sara  (61  L.  T.  Rep.  26  ;  6  Asp.  Mar.  Law  Cas.  413; 
14  App.  Cas.  209),  that  tbe  master  believed  m 
he  had  such  a  Uen.  The  words  of  the  sectioi 
express  the  lien  to  be  for  "  disbursements  propo^ 
made  by  him  on  account  of  the  ship,  and  n 
liabilities  properly  incurred  by  him  on  account  d 
the  ship.  It  appears  to  me  f  urtber  that  tte 
section  was  intended  to  give  a  lien  only  in  sadi 
cases  as  before  The  Sara  it  was  considered  to  eiiit 

1  should  infer  this  from  the  history  of  the  Ae( 
which  was  referred  to  in  The  Cattlegate  (68  L  t 
Rep.  99  ;  7  Asp.  Mar.  Law  Cas.  284  ;  (1893)  Aff 
Cas.  38),  and  I  think  that  the  use  of  the  von 
"  properly  "  and  "  on  account  of  tbe  ship,"  ai 
perhaps  also  the  previous  words  "  so  far  as  ti 
case  a^dmits,"  is  designed  to  confine  the  lien 
ferred  within  these  limits.  I  can  imagine 
reason  why  Parliament  should  have  thougbt 
desirable,  in  prejudice  of  the  rights  of  mortfjsgew 
to  permit  the  creation  of  a  maritime  lien,  exw(( 
in  the  cases  where  for  many  years  it  was  believe! 
to  exist.  What  was  held  before  the  decision" 
The  Sara  was,  that  the  master  had  a  lien  for  i 
disbursements.  I  omit  reference  to  his  iiahi& 
ties,  as  in  that  period  it  was  not  settM 
whether  liabilities  and  disbursements  stool 
on  the  same  footing  —  (see  The  Feronia  (17 
L.  T.  Rep.  619;  3  Mar.  Law  Cas.  54;  L.  Bep. 

2  A.  &  E.  6o) — a  distinction  now  rendered  imina- 
terial  by  the  words  of  the  Act.  But  tie  qnestka 
is,  what  were  the  disbursements  for  which  it  *»* 
believed  the  master  could  create  a  maritime  liai  ? 
It  appears  to  me  impossible  to  believe  that  in  sa 
cases  where  a  master  expended  money  in  a  pnr- 
chase  for  the  ship,  or  pledged  his  liabihty  for  it.  i 
maritime  lien  was,  or  could  ever  have  beo 
supposed  to  be,  created.  Such  law  would,  I  think, 
be  inconsistent  with  the  jurisprudence  which 
reco^ised  no  maritime  lien  for  necessaries,  aw 
no  right  in  the  owner  to  create  such  a  lien  » 
respect  of  his  expenditura  on  his  ship.  It  wmH 
also  make  the  position  of  a  mortgagee  of  a  sap  • 
altogether  different  from  that  of  any  otier  mw*' 
ga^ee,  and  indeed  render  it  almost  illusory.  Bat 
if  all  disbursements  and  liabilities  of  the  mas'* 
for  the  ship  cannot  be  supposed  to  give  "*  '?5 
maritime  lien,  what  is  the  criterion  oi:  those  wwi* 
have  this  operation  ?  The  test  su^estion  ^J^ 
Walter  Phillimore  in  argument   for  tie  m**'^" 
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neners  is,  that  such  disborBements  were  those  for 
which  by  virtue  of  his  genei-al  authority  and  with- 
out express  authority  a  master  could  pledge  his 
owner's  credit,  or,  in  other  words,  those  which  he 
made  strictly  as  master,  a  test  which  probably 
expresses  the  same  thing  as  was  intended  by  Lord 
Hacna^hten  by  the  words  at  the  commencement 
of  his  judgment  in  The  Sara  [uhi  sup.),  "  disburse- 
ments made  by  the  master  of   the  ship  in  the 
ordinary  course  of    his  employment."    I  think 
that  this  test  is  correct.     Of  course,  under  what 
circnm  stances,  in  foreign  or  home  poi'ts,  respec- 
tively, and  for   what   purposes   a   captain  may, 
without  express   authority,  pledge    his   owner's 
credit,  has  been  often  considered.     For  example, 
m   the    caaes    of    Miteheson   v.    Oliver    (5    £. 
*  B.   419)    and    Gunn    t.    BoberU   (30    L.    T. 
Bep.  424 ;  2  Asp.  Mar.  Law  Gas.  250 ;  L.  Bep. 
9  C.   P.    331).     Of  course,    also,   when   there 
is  express   authority  the  owner  is  liable  to  the 
captsun  and   to  those  with  whom    the   captain 
dealt,  and  probably  in  some  of  such  cases  the  ship 
may  be  made  liable  on  the  principles  indicated  by 
Pit,  L.J.,  in  T/ie  Heinrieh  Bjorn  (52  L.  T.  Eep. 
560;  5  Asp.  Mar.  Law  Cas.  391 ;  10  P.  Div.  44). 
But  I  am  not  aware  of  any  authority  which  shows 
t^at  the  captain  was  ever  supposed  to  be  able  to 
create  a  maritime  lien  on  the  ship,  except  when 
within  the  general  scope  of  his  autnority  he  could 
We  pledged  his  owner's  credit.    The  distinction 
between  msbursements  which  were  and  were  not 
believed  to  give  rise  to  a  maritime  lien  has  not.  so 
far  as  I  know,  been  the  subject  of  much  authority; 
but  it  was  clearly  decided  as  long  ago  as  1726 
by  Sir  Joseph  Jekyll,  in  the  case  of  Walkiner  v. 
Btrnardittan.     In  that  case  the  master  had  dis- 
bursed moneys  abroad  for  the  use  of  the  ship,  and 
liad  also  at  the  direction  of  the  owners  become 
Uable  for  and  paid  sums  of  money  for  provisions 
and  materials  for  the  ship  while  lying  in  the 
Thames.    He  had  also  paid  seamen's  wages,  and 
W  a  claim  for  wages  due  to  himself.     In  a  ques- 
tion between  the  respective  rights  of  the  master 
and  of  a  mortgagee,  it  was   held  that  for  the 
demands  of  the  master  in  respect  of  what  was  done 
for  the  ship  in  the  Thames  there  was  no  lien,  but 
that  there  was  a  lien  for    the    sums  disbursed 
abroad,  as  also  for  the  wages.  It  is,  I  think,  clear, 
when  the  words  of  the  master's  report,  the  de- 
claration of  the  Master  of   the  Bolls,   and  the 
words  of  the  reporter  of  the  case  are  read  together, 
that  what  the  learned  judge  held  was  that  for 
disbursements  in  a  home  port,  where  recourse 
could  be  had  to  the  owners,  the  master  had  no  lien 
in  priority  to  a  mortgagee,  but  that  he  had  such 
a  lien  in  respect  of  his  msbursements  when  on  his 
'■"jage,  made  by  reason  of  necessity.    This  decision 
was  no  doubt  erroneous,  according  to  subsequent 
decisions  before  the  Merchant  Shipping  Act  of 
1861,  and  would  have  been  eiToneous,  as  we  now 
know,  if  given  after  that  Act,  in  holding  that  dis- 
borsements   or  liabilities  of  the  master  abroad 
(apart  from  bottomry),  or  a  claim  for  his  own 
'ages,  would  create  a  lien;   but  I  refer  to  it 
Because  it  shows  that  it  was  not  even  at  that  time 
supposed  that  a  master  making  disbursements  for 
rae  ship  by  authority  of  the  owners,  and  for  which 
M  conid  pledge  their  credit,   as  by  such  autho- 
rity, conld  create  a  lien  on  the  ship,  and  shows 
that  the  reason  for  this  was  that  creditors  could 
wo  should  resort  to  the  owners  for  payment.     In 
*e  case  of    Tft«    Chieftain  (Br.  &  L.  104)  Dr. 
V<4.LIXI,1826. 


Lushington  held  that  a  maritime  lien  existed  in 
respect  of  a  small  sum  laid  out  apparently  with- 
out express  authority  for  the  ship,  by  a  person 
whom  he  held  in  fact  was  acting  as  master  and 
receiving  wages  as  such,  but  he  declined  to  aUow 
such  a  lien  in  respect  of  a  large  sum  for  neces- 
saries for  which  the  master  rendered  himself  liable. 
It  is  true  that  Dr.  Lushington  appears  to  base  his 
judgment  on  the  distinction  between  disburse- 
ments and  liabilities,  but  it  is  remarkable  that,  in 
a  comment  on  that  case  in  his  report  on  The  Bed 
Rose  (2  A.  &  E.  80),  Mr.  Eothery  suggests  that 
the  real  ground  of  the  decision  may  nave  been 
that  the  transaction  as  to  the  purchase  of  these 
necessaries  "  had  taken  place  in  this  country,  with 
the  cognisance,  and,  no  doubt,  under  the  directions 
of  the  owners,  and  the  court  may  very  well  have 
thought  that  this  was  merely  an  attempt  to  shift 
the  burden  of  these  charges  from  the  shoulders 
of  the  owners  to  those  of  the  mortgagees."  If 
Mr.  Botheir's  view  of  the  case  be  correct,  in  a 
case  very  like  the  present,  the  claim  for  a  lien  was 
disallowed ;  and  certainly,  in  his  opinion — and  no 
one  probably  was  more  cognisant  of  the  current 
practice  of  the  Admiralty  Court — a  purchase  even 
of  necessaries  by  a  captain  in  this  country,  by 
express  authority  of  his  owners,  did  not  create  a 
maritime  lien  in  the  captain's  favour.  In  the  case 
of  The  Great  Eastern  (17  L.  T.  Bep.  667;  3  Mar. 
Law  Cas.  58  ;  L.  Bep.  2  A.  &  E.  88),  it  appears 
to  me  clear  that  Sir  Bobert  Phillimore  had  the 
same  distinction  before  his  mind.  That  was  an 
action  for  necessaries  for  the  Great  Eastern, 
ordered  by  the  master.  Sir  James  Anderson,  in 
Liverpool.  The  learned  judge  held  that  the 
owners  rendered  themselves  liable  by  holding  out 
Sir  James  Anderson  as  their  master  to  the  vendors 
of  the  necessaries,  but  he  abstained  expressly  from 
saying  whether  the  master  had  authority  to  pledge 
the  credit  of  his  owners  in  a  home  port,  or 
whether  a  maritime  lien  on  the  ship  was  created. 
If  the  present  case  were  treated  as  one  of  the 
purchase  of  coals  by  the  master,  I  think  it  is  one 
in  which  he  could  not,  under  the  circumstances  of 
the  supply  being  in  the  place  where  the  owners 
carried  on  business,  and  at  the  beginning  of  a  new 
voyage,  have  made  hia  owners  liable  to  the  vendor 
without  express  authority.  There  had  been  many 
decisions  on  the  Admiralty  Coui-t  Act  of  1861 
before  the  case  of  The  Sara  (ubi  sup.),  but  I  cannot 
find  that  in  any  of  the  cases  a  maritime  lien  has 
ever  been  held  to  be  created  where  it  appears  that 
the  captain  pledged  his  owner's  credit  otherwise 
than  by  virtue  of  his  general  authority  to  do  so. 
The  only  instance  which  counsel  in  argument 
could  refer  me  to  was  The  Feronia  (ubi  sup.),  in 
which  it  was  said  that  items  21  and  22  were 
items  of  expenditure  in  a  home  port,  and  there- 
fore not  within  the  general  authority  of  the 
master  to  make.  But  apart  from  the  questions 
whether  such  expenditure  might  not  be  within  a 
master's  general  authority,  even  in  a  home  port, 
it  is  I  think  clear  that  these  items  were  treated  as 
allowed  deductions  from  freight,  and  as  such 
sanctioned  by  the  case  of  Bristowe  v.  Whitmore 
(4  L.  T.  Bep.  622 ;  1  Mar.  Law  Cas.  95 ;  9  H.  of  L. 
Cas.  391).  But  it  is  to  be  observed  that  the  present 
case  is  ndt  even  that  of  a  liability  incurred  by  a 
master  in  a  pm-chase  by  him,  by  express  authority, 
for  the  ship.  There  was  no  purchase  by  the 
master  at  all.  The  owner  made  a  contract  himself 
with  the  vendors  of  the  coals,  and,  as  a  term  of 
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it,  agreed  to  his  master's  liability  being  pledged 
by  his  giving  bills.  Evidence  was  given  beiora  me 
that  this  was  entirely  unustud.  But  apart  from 
such  evidence,  it  seems  to  me  impossible  to  say 
that  the  master  in  thns,  at  the  request  of  his 
owner,  lending  his  name  was  doing  anything 
within  the  course  of  his  employment  as  master. 
The  whole  proceeding  was  avowedly  an  ingenious 
device  to  create  a  liability  in  the  master  within 
the  meaning  of  sect.  1  of  the  Act  of  1889,  for  the 
purpose  of  attaching  a  lien  to  the  vessel  in  prioi'ity 
to  existing  moilgages,  but  I  think  that  it  fails, 
because  the  Act  did  not  mean,  and  does  not  say, 
that  a  lien  can  be  so  created.  The  interveners  are 
entitled  to  their  costs. 

Lain^. — If  there  is  no  maritime  lien,  as  your 
Lordship  has  held,  the  master  has  no  right  of 
action,  this  being  an  action  in  rem. 

The  President. — What  I  will  do  is  this :  I  give 
judgment  for  the  interveners,  with  costs,  and  I 
leave  the  plaintiff  to  move  for  such  judgment  as 
he  may  be  advised. 

Solicitors  for  the  plaintiffs,  Botterell  and  Roche. 

Solicitors  for  the  interveners,  Ince,  Colt,  and 
Ince. 


^orxBt  of  Hottifi, 

March  19,  20  aw?  June  22. 
(Before    the    Lokd    Chancellob    (Hei-schell), 
Lords  Watson,  Ashbourne,  Macnaqhten, 
and  Morris.) 

Aerow  Shippino  Company  Limited  v.  Ttne 

Impbovehent  Commissioners. 

The  Crystal,  (a) 

ON  appeal  from  the  court  op  appeal  in 

ENGLAND. 

Ship — Wreck — Ohsiruciion  to  harbour — Owner — 
Harbours  Act  1847  (10  .£•  11  Vict.  c.  27),  «.  56— 
Removal  of  Wrecks  Act  1877(40  <£-41  Vict.  c.  16), 
s.  4 — Liability  for  expenses  of  removal. 

By  sect.  56  of  the  Harbotirs,  Docks,  and  Piers 
Clauses  Act  1847  "  the  harbour  master  may  re- 
move any  wreck  or  other  obstruction  to  the  har- 
bour .  .  .  and  the  expense  of  removing  any 
such  wreck  .  .  .  shall  be  repaid  by  the  owner 
of  the  sam.e." 

A  ship  of  the  appellants  became  a  total  lots,  and  was 
abandoned  by  the  owners.  There  was  no  evidence 
that  the  loss  was  caused  by  their  default.  The 
u)reck  lay  in  such  a  position  as  to  be  an  obstruc- 
tion to  the  harbour  of  the  respondents,  and 
was  removed  by  them.  They  then  brought 
an  action  against  the  appellants  to  recover  the 
expenses  of  such  removal. 

Held  [reversing  the  judgtnenl  of  the  court  belmc), 
that  the  appellants  were  not  liable,  for  that 
sect.  56  of  the  Act  of  1847  points  to  otonership  at 
the  time  that  the  expense  of  removing  the  obsiruc- 
tion  was  incurred,  not  to  ownership  at  the  time 
that  the  obstruction  was  created. 

Earl  of  Eglinton  v.  Norman  (36  L.  T.  Rep.  888  ; 
46  L.  J.  557  Ex.)  and  The  Edith  (11  L.  Rep.  Ir. 
270)  disapproved. 

This  was  an  appeal  from  a  judgment  of  the  Coui-t 

of  Appeal  (Lindley,  Smith,  and  Davey.  L.JJ.), 

(■)  BeporMd  bj  C.  £.  HtXBMS,  Egq.,  BuTisteiHkt-L»ir. 


who  had  affirmed  a  judgment  of  Bamea,  J,  is 
favour  of  the  respondents,  the  plaintiff  below. 

The  action  was  bronght  to  recover  the  sum  of 
7962.  6s.  5(2.,  the  balance  of  the  cost  of  removing 
the  wreck  of  the  steamship  Crystal,  which  was 
formerly  the  property  of  the  appellants,  and  tm 
sunk  by  collision  in  such  a  position  aa  to  occasion 
a  dangerous  obstruction  to  the  approaches  to  the 
river  and  harbour  of  the  Tyne,  of  which  the 
respondents  were  owners. 

The  respondents  removed  the  wreck  under  the 
powers  conferred  by  the  Harbours,  Docks,  and 
Piers  Clauses  Act  1847  (10  &  11  Vict.  c.  27)  and 
the  Removal  of  Wrecks  Act  1877  (40  &  41  Vict  c. 
16)  and  soaght  to  recover  the  expenses  of  such 
removal  from  the  owners  under  sect.  56  of  the 
former  Act,  which  was  incorporated  in  thdr 
private  Act. 

The  appellants,  who  had  abandoned  the  wreck 
to  the  underwriters,  disputed  their  liability. 

The  facts  are  more  fully  stated  in  the  judgment 
of  the  Lord  Chancellor. 


The  courts  below  held  that  the  case  was 
governed  by  the  decision  of  the  Court  of  Appeal  in 
The  Earl  of  Eglinqton  v.  Norman  (36  L.  T.  Hep. 
888 ;  46  L.  J.  557,  fix.)  and  gave  judgment  for  the 
plaintiffs. 

Finlay,  Q.C.  and  Seruiton,  for  the  appellants, 
argued  that  sect.  56  of  the  Act  of  1847  imposes  no 
personal  liability  on  the  owner,  and  was  not  in- 
tended to  alter  the  substantive  law.  The  lan- 
guage of  sect.  57  is  in  mai-ked  contrast  to  that  of 
sect.  56,  and  gives  an  express  power  to  recover 
from  the  owner,  which  the  former  section  does  not 
It  was  not  intended  to  impose  such  a  serious 
liability  upon  an  innocent  owner  who  had  aban- 
doned the  ship.  If  he  continued  his  ownership 
after  the  wreck,  the  liability  might  continue,  bat 
not  where  he  abandoned  it.  There  are  no  facts 
in  dispute  in  the  case.  The  wreck  wan  abandoned 
to  the  underwriters  on  the  day  after  the  loss,  as 
soon  as  the  news  arrived.    The  principle  which 

Eivems  the  case  was  laid  down  in  this  House  by 
ord  Cairns,  L.C.  in  River  Wear  Commissioners 
V.  AdaiMW,  (37  L.  T.  Rep.  543 ;  2  App.  Cas.  743:. 
In  the  courts  below  tne  case  was  held  to  be 
governed  by  The  Earl  of  Eglinton  v.  Norman  (36 
L.  T.  888 ;  46  L.  J.  557  Ex.)  which  we  contend  is 
distinguishable,  or,  if  not,  was  wrongly  decided. 
In  that  case  the  owner  had  not  abandoned. 
The  Irish  case  The  Edith  (11  L.  Rep.  Ir.  270), 
raised  the  question  whether  the  liability  was 
personal  or  only  against  the  ship,  and  we  con- 
tend shotdd  be  followed  in  the  present  case. 
The  statute  only  imposes  a  liability  where  there 
was  a  common  law  liability  before,  and  does  not 
extend  that  liability.  The  judgment  of  Bramwell, 
Ii.J.  in  Eglinton  v.  Norman  is  in  favour  of  onr 
view  where  there  has  been  an  abandonment.  The 
cases  are  summed  up  in  The  Utopia  (70  L.  T.  Eep. 
47;  (1893)  A.  C.  492).  The  cases  of  White  t. 
Crisp  (10  Ex.  312),  Brown  v.  MalUtt  (5  C.  B.  599), 
and  The  Douglas  (47  L.  T.  Rep.  502 ;  7  P.  Div.  151). 
thei-e  cited,  show  that  the  only  case  in  which  an 
owner  who  has  abandoned  can  be  made  liable  is 
where  he  has  abandoned  under  such  circumstances 
as  amount  to  negligence.  The  section  only  confers 
a  lien,  and  the  wording  is  not  such  as  to  lead  to 
the  conclusion  contended  for  by  the  respondaits. 
Their  construction  of  the  Act  involves  a  change 
by  the  Act  of  1847  of  the  existing  common  1«* 
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liability  of  an  owner  who  has  abandoned,  which 
was  never  intended.  The  contention  of  the 
respondents  might  involve  very  great  hardship 
upon  a  perfectly  innocent  owner  whose  ship  had 
been  wrecked.  Similar.casea  have  arisen  on  ques- 
tions of  poor  rates,  which  are  collected  in  Max- 
well on  Statates,  ^d  edit.  p.  496,  showing  that 
payment  can  only  be  enforced  in  the  manner  pre- 
scribed by  the  statute,  not  by  action.  Sects.  44 
and  45  and  74  and  75  of  the  Act  of  1847,  when 
compared  with  sect.  56,  show  that  there  is  no  such 
remedy  under  that  section'  as  the  respondents 
assert.  The  principle  is  illustrated  by  the  cases 
of 

Vnderhm  v.  Ellicombe,  HoClell.  &  Yonnge,  450  ; 

8teve>u  v.  Evans,  2  Bnrr.  1157  j 

Shepherd  v.  HiUt,  11  Ex.  55. 

Fnrther,  if  the  appellants  are  liable,  the  respon- 
dents, who  claim  an  absolute  discretion  in  dis- 
posing of  the  salvage,  have  not  given  credit  for  a 
sufficient  amount  in  respect  of  it. 

Sir  W.  PhiUimore  and  Butler  Aepinall,  for  the 
respondents,  contended  that  the  judgment  of  the 
coort  below  was  right.  This  is  the  third  attack 
that  has  been  made  on  the  consti-uction  of 
sect.  56  of  the  Act  of  1847,  for  which  we  contend. 
In  Eglinton  v.  Norman  (vbi  sup.)  it  was  argued 
that  it  did  not  extend  the  common  law  liability, 
bat  was  a  question  of  procedure  only ;  but  as  to 
tbis,  see  the  judgments  of  Lord  Blackburn  and 
Lord  Gordon  in  Biver  Wear  Commitsicmers  v. 
Adamson  (ubi  sup.).  In  The  Edith  (tibi  sup.)  it 
was  argued  that  the  section  was  only  intended  to 
create  an  easily  enforceable  lien,  which  did  not 
exist  before.  The  appellants'  construction  vir- 
tually strikes  the  words  "  the  expense  of  removing 
snch  wreck  shall  be  repaid  by  the  owner  of  the 
same"  out  of  the  section.  The  ai-gument  from 
hardship  is  based  on  a  fallacy.  Before  the  Act,  if 
the  "  owner  "  could  not  be  found  nothing  could 
be  done,  and,  if  the  owner  at  the  time  of  the 
removal  and  sale  is  intended,  the  respondents  are 
no  better  off,  as  the  difficulty  of  finding  him 
would  be  insuperable  ;  but  the  owner  at  the  time 
of  the  loss  can  always  be  found.  Work  had 
actually  begun  on  this  ship  before  the  abandon- 
ment to  the  \mderwriters,  and  there  are  cases 
which  say  that  possession  by  salvors  is  possession 
by  flie  owner.  [The  Loed  Chancellob  referred 
to  Rundal  v.  Cockran  1  Ves.  sen.  97.]  At  the  most 
it  can  only  be  said  that  we  are  suing  the  wrong 
person;  but  as  underwriter  is  not  bound  to  take 
over  a  damnosa  hereditas,  and,  having  already 
paid  as  for  a  total  loss,  cannot  be  made  liable  for 
anything  further.  This  case  is  provided  for  in 
policies  of  insurance.    See 

The  North  BrUain,   70   L.  T.  Bep.  210;   (1894) 
P.  77. 

The  Thames  Conservancy  have  special  provisions 
which  came  before  the  courts  in  Prehn  v.  Bailey ; 
TheEttriek  (45  L.  T.  Rep.  399;  6  P.  Div.  127). 
tiioagh  they  were  not  necessary  for  the  actual 
decision  in  that  case. 

Scrutton  was  heard  in  reply. 

At  the  conclusion  of  the  arguments  their  Lord- 
ships took  time  to  consider  their  judgment. 

Jnne  22. — ^Their  Lordships  gave  judgment  as 
follows : — 

The  Lob1>  Chancellob  (HerscheU).  —  My 
Lords :  The  question  raised  by  this  appeal  is  one 


of  considerable  importance.  The  facts  are  few 
and  not  in  dispute.  The  vessel  Crystal,  of  which 
the  appellants  were  registered  owners,  was  on  the 
7th  Jan.  1892,  simk  in  the  German  Ocean  below 
low-water  mark,  400  yards  east  of  the  end  of  the 
South  Pier  at  the  mouth  of  the  river  Tyne.  The 
disaster  was  the  result  of  a  collision,  but  there  is 
no  evidence  how  this  was  caused,  or  that  any 
blame  was  to  be  attributed  to  the  owners  of  the 
Crystal  or  their  servants.  On  the  morning  of  the 
8th  Jan.  Mr.  Dent,  the  managing  owner  of  the 
Crystal,  gave  notice  to  Mr.  Scorfield,  the  repre- 
sentative of  an  association  in  which  the  vessel  was 
largely  insured,  that  he  would  have  to  take 
possession  of  her  as  the  ship  was  past  redemption ; 
to  which  Mr.  Scorfield  seems  to  have  made  no 
objection.  The  vessel,  in  the  position  in  which 
she  lay,  was  both  an  obstruction  to  the  approaches 
to  the  port  and  harbour  of  Newcastle-upon-Tyne 
and  a  danger  to  the  navigation  thereof.  The 
Tyne  Commissioners  accordmgly  gave  notice  to 
the  appellants  that  they  would  remove  the 
obstruction,  destroying  it  if  necessary,  and  in  the 
meantime  would  buoy  and  light  it.  The  Com- 
missioners acted  upon  this  notice  and  destroyed 
and  dispersed  the  obstruction  by  means  of  ex- 
plosives. The  present  action  was  then  brought 
to  recover  the  expenses  thus  incurred  beyond 
what  was  recouped  by  the  sale  of  the  materials. 
The  respondent's  claim,  in  so  far  as  it  relates  to 
the  expense  of  removing  the  wreck,  is  based  on 
sect.  66  of  the  Harbours,  Docks,  and  Piers 
Clauses  Act  1847,  which  is  in  these  terms : 
"  The  harbour  master  may  remove  any  wreck  or 
other  obstruction  to  the  harbour,  dock,  or  pier,  or 
the  approaches  to  the  same,  and  also  any  floating- 
timber  which  impedes  the  navigation  thereof,  and 
the  expense  of  removing  any  such  wreck,  obstruc- 
tion, or  floating  timber  shall  be  repaid  by  the- 
owner  of  the  same,  and  the  harbour  master  may 
detain  any  such  wreck  or  floating  timber  for- 
securing  the  expenses,  and  on  nonpayment  of 
such  expenses,  on  demand  may  sell  such  wreck  or 
floating  timber,  and  out  of  the  proceeds  of  such 
sale  pay  such  expenses,  z-endering  the  overplus,  if 
any,  to  the  owner  on  demand."  The  courts  below 
have  followed  the  decision  of  the  OoiU't  of  Appeal 
in  the  case  of  The  Earl  of  Eglinton  v.  Norman 
(36  L.  T.  Eep.  888;  46  L.  J.  557,  Ex.),  where  it 
was  held  that  the  section  I  have  just  quoted  casts 
upon  the  persons  who  were  the  owners  of  the 
vessel  at  the  time  she  became  a  wreck  and  im- 
peded the  navigation  a  personal  liability  to  pay 
the  costs  of  removing  the  obstruction.  I  quite 
agree  with  them  that  there  is  no  substantial 
distinction  between  that  case  and  the  present.  It 
is  contended,  however,  on  behalf  of  the  appellants, 
that  a  judgment  of  this  House  in  the  case  of  the 
B/iver  Wear  Commissioners  v.  Adamson  (37  L.  T. 
Rep.  543 ;  L.  Rep.  2  App.  Cas.  743)  delivered  after 
the  date  of  the  decision  of  the  Court  of  Appeal  in 
the  case  of  The  Earl  of  Eglinton  v.  Norman,  has 
thrown  doubt  on  that  decision,  and  indicated  that 
the  section  ought  not  to  bo  so  construed  as  to 
cast  upon  the  owners  of  a  vessel  under  such 
circumstances  a  liability  unknown  to  the  common 
law.  The  case  of  the  Biver  Wear  Commissioners 
V.  Adamson  turned  upon  another  section  of  the 
same  Act,  namely,  sect.  74,  which  makes  the 
owner  of  every  vessel  or  float  of  timber  answerable 
to  the  undertakers  for  any  damage  done  by  such 
vessel  or  float  of  timber,  or  by  ai^y  person  em- 
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ployed  about  the  same,  to  the  harbour,  dock,  or 
pier.  In  that  case  damage  was  done  by  the 
respondent's  vessel  to  the  appellants'  pier  without 
any  fault  upon  the  part  of  tne  respondent.  The 
Court  of  Appeal  had  held  that  the  respondent  was 
not  liable,  mainly  on  the  ground  that  the  damage 
was  caused  by  the  act  of  God.  Although  the 
judgment  was  affirmed  in  this  House,  the  noble 
and  learned  lords  who  heard  the  case  did  not  rest 
their  opinions  on  this  ground.  Lord  Cairns,  L.  0. 
came  to  the  conclusion  that  the  section  was  not 
intended  to  ci-eate  a  right  to  recover  damages 
in  cases  where  before  the  Act  there  was  not  a  right 
to  recover  damages  from  some  one ;  that  it  was 
intended  only  to  provide  a  ready  and  simple 
procedure  for  recovering  damages  where  a 
right  to  damages  existed  at  common  law.  He 
thought  that  the  section  relieved  the  under- 
takers from  the  inv^tigation  whether  the  fault 
had  been  the  fault  of  the  owner  or  of  the 
charterers  or  of  the  persons  in  charge,  and  taking 
the  owner  as  the  person  who  is  always  discover- 
able by  means  of  the  registei-,  declared  that  he 
should  be  the  person  answerable,  leaving  him  to 
recover  over  against  the  person  liable.  Lord 
Hatherley,  after  expressing  the  very  great  doubt 

^and  difficulty  which  he  had  felt  as  to  the  proper 
'interpretation  of  the  clause,  said  that,  as  it  was 
-the  opinion  of  the  majority  of  their  Lordships 
that  the  case  was  not  one  that  could  be  regarded 
as.  struck  at  by  this  clause,  whether  the  ground  to 
be  assigned  for  it  was  the  view  expressed  by  Lord 
Cairns,  or  whether  any  view  might  be  adopted 

:  similar  to  that  taken  in  the  court  below,  he  should 
not  pause  to  inquire,  but  that  he  was  unwilling  to 

.  do  anything  further  than  to  say  that  he  could  not 
concur  in  the  opinion  expressed  by  the  Lord 
Chancellor  otherwise  than  with  exb«me  doubt 
and  hesitation.  Lord  O'Hagan  thought  that  the 
section  pointed  to  something  done  by  the  act  of 
man,  or  to  the  act  of  the  person  in  charge.  Lord 
Blackburn  stated  that  he  had  very  great  doubt 
and  hesitation  in  the  case,  that  he  could  not  see 
anything  in  the  language  of  the  Act  to  justify 
the  view  adopted  by  Lord  O'Hagan  that  it  was 
confined  to  cases  in  which  some  one  was  in  charge 
of  the  ship ;  but  that,  after  much  hesitation  and 
doubt,  he  was  not  prepared  to  say  that  the  judg- 
ment   should  be  reversed,  and   that  the  words 

' "  damage  done  by  such  ship  "  necessarily  included 
all  expenses  occasioned  by  misfortunes  in  which 
the  ship  was  involved  in  common  with  the  piera. 
After  referring  to  the  fact  that  Mellish,  L.J.  in 
the  court  below  seemed  to  bare  thought  that  the 
words  might  bear  the  more  restricted  sense  of 
injuria  cum  damno  he  concluded  thus:  "The 
declared  object  of  the  enactment  is  the  protection 
of  the  piers,  &c.,  'from  injury,'  which  renders 
this  construction  a  little  less  violent  than  if  the 
object  had  been  expressed  to  be  to  protect  the 
harbour  authorities  from  '  loss.'  If  they  can  bear 
that  sense,  we  ought  to  construe  them  so ;  and 
though  I  have  had  and  have  great  doubt  whether 
this  18  not  too  violent  a  construction,  I  am  not 
prepared  to  reverse  the  judgment  based  on  it,  and 
consequently  I  agree  that  the  appeal  should  be 
dismissed  with  costs."  Lord  Gordon  dissented 
from  the  judgment  pronounced,  and  thought  that 
the  appellants  were  entitled  to  succeed.  I  think 
i\  review  of  the  opinions  thus  pronounced  is 
sufficient  to  show  that  no  principle  can  be  ex- 
tracted from  the  judgments  in  that  case  which 


can  be  applied  to  the  construction  of  other 
sections  of  the  Act.  Although  I  am  of  opinioii 
that  in  the  present  caae,  there  being  no  evidence 
that  the  disaster  waa  due  to  the  negligence  either 
of  the  appellants  or  their  servants,  they  would  be 
under  no  liability  at  common  law  for  damage 
caused  b^  the  obstruction  as  for  the  expenses 
incurred  in  removing  it,  yet  I  am  unable  to  find 
any  valid  ground  on  which  the  operation  of 
sect.  56,  which  casts  upon  the  owner  the  liability 
to  pay  for  the  expenses  of  removins  the  obstmc- 
tion,  can  be  limited  to  cases  in  ^niich  such  lia- 
bility would  exist  at  common  law.  I  am  fullr 
alive  to  the  force  of  the  argument^  and  feel  muck 
impressed  by  it,  that  the  obstruction  is  removed 
for  the  benefit  of  the  public  at  large,  and  that 
where  the  owner  of  the  vessel  which  has  met  ^th 
a  disaster  has  not  been  to  blame,  it  is  hard  that 
the  loss  of  his  vessel  should  entail  on  him  the 
further  burden  of  bearing  expenses  incurred  not 
for  his  benefit  but  for  that  of  the  public.  Bnt  a 
sense  of  the  possible  injustice  of  legislation  ought 
not  to  induce  your  Lordships  to  do  violence  to 
well  settled  rules  of  construction,  though  it  mar 
properly  lead  to  the  selection  of  one  luther  tiak 
the  other  of  two  possible  interpretations  of  the 
enactment.  In  the  present  case,  however,  I  am 
unable  to  see  that  there  are  two  alternative  con- 
structions. The  harbour  master  may  remove  "  any 
wreck,"  and  the  expense  of  removing  "  any  such 
wreck "  is  to  be  "  repaid  by  the  owner  of  the 
same."  Where  is  there  any  ground  for  restricting 
this  to  cases  where  the  owner  of  the  wreck  is 
himself,  if  not  bound  to  remove  it,  at  least  subject 
to  liability  for  damage  caused  by  its  presence,  if 
he  does  not  take  that  course  ?  I  can  find  none. 
The  appellants  further  contended  that  if  a  nev 
statutory  liability  was  imposed  by  the  section, 
same  enactment  provided  the  remedy,  and  that 
those  who  desired  to  enforce  the  liability  were 
limited  to  the  remedy  thus  provided.  It  ires 
urged  that  the  section  conferred  the  remedy  of 
detaining  and  selling  the  wreck  and  satisfying 
the  expenses  out  of  tiie  proceeds ;  that  it  did  not 
provide  any  other  mode  of  recovering  the  expenses, 
and  that  the  harbour  authority  waa  therefore 
restricted  to  this  remedy.  This  argument  found 
favour  with  the  Irish  Court  of  Appeal  in  the  case 
of  The  Edith  (11  L.  Rep.  Ir.  270),  and  they  gave 
effect  to  it  by  their  judgment  in  that  case,  when 
the  construction  of  a  similar  provision  came 
before  them  for  determination.  I  confess  I  have 
approached  the  consideration  of  the  terms  of 
the  statute  with  no  indisposition  to  arrive  at  the 
same  conclusion,  but  I  am  unable  to  do  so.  In 
the  first  place,  the  terms  are  express  that  the  ex- 
pense of  removing  the  wreck  "  shall  be  repaid  by 
the  owner  of  the  same."  The  construction  con- 
tended for  appears  to  me  to  give  no  effect  to  these 
precise  words.  If  all  that  was  intended  was  that 
the  expenses  were  to  be  paid  out  of  the  proceeds 
of  the  wreck,  why  were  these  words  inserted, 
followed  as  they  are  by  the  words,  "  and  the  har- 
bour master  may  detain  and  sell; "  moreover,  this 
power  is  expressed  to  be  for  "  securing  expenses," 
and  the  power  to  sell  is  on  ''nonpayment  on 
demand."  The  truth  is,  that  the  contention  of 
the  api)ellants  makes  the  latter  words  of  the 
section  alone  operative,  and  gives  no  more  effect 
to  the  words  "  shall  be  rejmid  by  the  owner  "  than 
if  they  had  been  omitted  from  the^  enlwtinait- 
But  this  is  not  all ;  the  latter  part  of  the  enaet- 
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meat,  wbich  it  is  said  provides  the  only  remedy, 
is  not  co-extensive  with  the  earlier  provisions. 
Authority  is  given  to  remove  any  wreck  "  or  other 
obetractdon,"  and  also  any  floatmg  timber  which 
impedes  the  navigation.  The  expense  of  removing 
any  such  wreck,  obstruction,  or  floating  timber  is 
toberex>aid  by  the  owner  of  the  same ;  but  power 
is  only  given  to  detain  and  seU  such  "  wreck  or 
floating  timber."  The  word  "  obstruction "  is 
omitted.  Why  the  power  was  not  extended  to 
other  obstructions  than  wrecks  and  floating 
timber  is  matter  of  speculation.  It  may  have 
been  a  mere  slip,  but  it  would  scarcely  be  legiti- 
mate to  construe  the  enactment  on  the  assump- 
tion that  it  was  so.  There  can  be  no  doubt  that 
it  is  just  as  explicitly  enacted  in  the  case  of  any 
other  obstruction  as  in  the  case  of  a  wreck,  that 
the  expense  shall  be  repaid  by  the  owner,  and  yet 
if  the  construction  contended  for  by  the  appel- 
lants were  to  prevail  the  conclusion  must  either 
be  that  no  means  were  provided  for  enforcing  the 
liability  in  terms  imposed,  or  that  because  no 
remedy  was  provided  a  personal  debt  was  created 
in  the  case  of  an  obstruction  other  than  a  wreck, 
but  not  in  the  case  of  a  wreck ;  although  the 
language  as  to  repayment  is  identical  in  we  two 
cases.  I  do  not  say  that  this  is  conclusive,  but  it 
adds  to  the  difficulty  of  acceding  to  the  interpre- 
tation insisted  upon  by  the  appellants.  For  the 
reasons  I  have  given  I  do  not  see  any  my  to  differ 
from  the  courts  below  in  holding  that  the  terms  of 
sect.  56  do  create  a  debt  in  respect  of  which  an 
action  may  be  maintained  against  the  owner.  But 
then  arises  the  question,  who  is  the  owner  within 
the  meaning  of  tne  statute  P  The  Court  of  Appeal, 
in  the  case  of  The  Earl  of  Eglinton  v.  Norman, 
held  that  it  was  the  person  who  was  the  owner  at 
the  time  the  obstruction  occurred,  and  the  right 
of  the  harbour  master,  therefore,  to  remove  it 
accrued.  They  considered  that,  although  the 
right  of  the  harbour  master  to  remove  it  was  only 
inchoate,  the  rights  of  all  parties  were  then  irre- 
vocably fixed,  and  that  it  mattered  not  what 
change  afterwards  took  place  in  the  ownership  of 
a  wreck.  The  words  of  the  section  do  not 
expressly  point  out  who  is  the  owner  referred  to, 
and  if  the  section  had  been  held  to  apply  only  to 
cases  where  the  obstruction  came  about  by  the 
default  of  the  owner  thn-e  would  be  much  to  be 
said  for  the  view  thus  adopted.  But,  inasmuch  as 
the  section  ex  hypotheai  applies  even  where  there 
is  no  such  default,  I  do  not  see  any  a  priori  reason 
for  holding  that  the  rights  of  the  parties  are  then 
fixed.  It  18  obvious  that  some  time  might  elapse 
before  the  removal  of  the  wreck  which  became  an 
obstruction  was  determined  on  by  the  harbour 
master,  and  that  a  change  of  ownership  might 
occur  in  the  interval.  When  I  examine  the 
language  of  the  section  it  appears  to  me  to  point 
not  to  ownership  at  the  time  the  obstruction  is 
created  but  to  ownership  at  the  time  the  expense 
of  removing  it  is  incurnd.  The  expenses  are  to 
be  repaid  by  the  owner.  The  harbour  master 
may  sell  the  wreck  on  nonpayment  of  such  ex- 
penses on  demand.  And  lastly,  if  the  wreck  is 
sold,  and  the  proceeds  exceeds  the  ex- 
penses, the  overplus  is  to  be  returned  to 
the  owner  on  demand.  This  can  scarcely 
mean  the  person  who  was  the  owner  at  the 
time  the  obstruction  was  caused,  but  must 
surely  be  intended  to  refer  to  the  person  whose 
wreck  was  disposed  of    and  removed.      In  the 


present  case  it  seems  clear  that  before  the  time 
when  the  expenses  were  incurred  by  the  respon- 
dents, the  appellants  had  abandoned  the  vessel  as 
derelict  on  the  high  seas,  without  any  intention 
of  resuming  possession  or  ownership.  They  had 
also  given  notice  of  abandonment  to  the  i^der- 
writers.  It  is  unnecessaiy  to  determine  whether 
the  underwriters  are  to  be  treated  as  the  owners 
within  the  meaning  of  the  statute ;  it  is  enough 
to  say  that  I  do  not  think  the  appellants  can  on 
its  true  construction  be  regarded  as  having,  at  the 
time  the  expenses  were  incurred,  been  owners  and 
liable  to  repay  them.  I  have,  like  some  of  the 
noble  and  learned  lords  who  took  part  in  the 
decision  of  the  case  of  The  River  Wear  Commis- 
sioners V.  Adamson,  felt  the  ■  greatest  doubt  and 
difficulty  as  to  the  proper  mode  of  dealing  with 
this  case.  The  history  of  the  statute  (of  which 
the  section  in  question  forms  part)  is  pointed  out 
by  Lord  Blacklaum  in  that  case.  Many  of  the 
clauses  probably  had  their  origin  in  the  desire  of 
the  authorities  who  promoted  Harbour  Acts  to 
secure  adequate  protections  for  their  undertakings, 
and  may  have  been  adopted  by  the  Legislature 
without  sufficiently  careful  consideration  of  the 
interests  of  other  persons,  and  the  liability  which 
might  with  justice  be  imposed  upon  them.  I 
cannot  profess  that  the  conclusion  at  which  I 
have  arrived  is  completely  satisfactory  to  my  own 
mind ;  but  I  think  it  is  better  to  adhere  in  such  a 
case  as  closely  as  one  can  to  settled  rules  of  con- 
struction, leaving  any  necessary  changes  in  the 
law  to  be  effected  by  the  Legislature  rather  than 
to  attempt  by  a  strained  and  violent  consti'uction 
to  arrive  at  what,  after  all,  may  be  very  halting 
justice.  A  subordinate  point  was  raised  in  this 
case.  The  respondents  incurred  certain  expenses 
in  lighting  and  watching  the  wreck  under  the 
Removal  of  "Wrecks  Act  1877.  They  applied  the 
proceeds  derived  from  the  sale  of  the  wreck 
towards  the  expenses  incurred  by  them,  both 
under  the  Act  of  1847,  and  the  later  statute. 
They  then  sued  for  the  balance  of  the  expenses. 
It  was  contended  that  they  were  bound  to  apply 
the  moneys  received  pro  rata  to  the  expenses 
incurred  under  the  two  statutes.  This  contention 
was  repelled  by  the  courts  below,  and  I  see  no 
reason  to  differ  from  the  views  expressed  on  this 
point.  For  the  reasons  I  have  given,  I  think  the 
judgment  appealed  from  ought  to  be  reversed,  and 
judgment  entered  for  the  defendants,  with  costs. 
The  respondents  must  pay  the  costs  here  and  in 
the  courts  below. 

Lord  Watson. — My  Lords:  This  appeal  depends 
upon  the  construction  of  a  single  section  in  the 
Harbours,  Docks,  and  Piers  Clauses  Act  1847. 
The  respondents,  in  exercise  of  the  powers  con- 
ferred upon  them  by  the  Act  of  1847  and  by  the 
Removal  of  Wrecks  Act  1877,  between  the  15th 
Jan.  and  the  4th  June  1892  spent  11282.  3«.  id.  in 
removing  or  dispersing  the  wreck  of  the  steamship 
Crystal,  which  had  been  sunk  by  a  collision  on  the 
7th  Jan.  within  the  approaches  to  the  river  and 
harbour  of  Tyne,  and  constituted  a  dan^rous 
obstruction  of  vessels  using  the  port.  Their  out- 
lay was  recouped  to  the  extent  of  3312. 16a.  lid. 
by  sales  of  cargo  taken  from  the  wreck,  the 
amount  of  their  expenditure  being  thus  reduced 
to  7962.  6«  5d.  The  appellants  were  owners  of  the 
Crystal  at  the  time  when  she  was  wrecked.  On 
the  8th  Jan.  they  gave  notice  of  her  abandon- 
ment as  a  total  constructive  loss  to  their  under- 
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'writers,  who  subseqnently  paid  them  the  fall 
amount  of  their  inaurances  upon  that  footing. 
On  the  8th  Jan.  theT  received  a  notice  that  thej 
wonld  he  held  liable  for  the  expenses  which  the 
respondents  were  about  to  incur,  in  reply  to 
which  they  intimated  that  they  had  already 
abandoned  the  vessel  as  a  wreck  in  the  open  eea. 
The  respondents  now  claim  payment  of  the 
balance  of  7962.  6s.  5d.  from  the  appellants  as 
being  the  owners  of  the  wreck  of  the  Crystal,  and 
they  have  obtained  judgment  in  their  favour  both 
in  the  Admiralty  Division  and  in  the  Court  of 
Appeal.  The  claim  thus  made  and  sustained  has 
admittedly  no  warrant  in  the  Act  of  1877.  It  is 
based  ezcmsively  upon  sect.  56  of  the  Act  of  1847, 
"which  provides  that  "  the  harbour  master  may 
remove  any  wreck  or  other  obstruction  to  the 
harbour,  dock,  or  pier,  or  the  approaches  to  the 
«ame,  and  also  any  floating  timber  which  impedes 
the  navigation  thereof ;  and  the  expense  of 
removing  any  such  wreck,  obstruction,  or  floating 
-timber  shall  be  repaid  by  the  owner  of  the  same, 
«nd  the  harbour  master  may  detain  such  wreck  or 
floating  timber  for  securing  the  expenses,  and  on 
nonpayment  of  such  expenses  on  demand,  may 
«ell  such  wreck  or  floating  timber,  and  out  of  the 
proceeds  of  such  sale  pay  such  expenses,  rendering 
the  overplus,  if  any,  to  the  owner  on  demand. 
The  argument  of  the  appellants  was  directed  to 
these  two  points  only.  They  maintained,  in  the 
first  place,  that  the  clause  does  not  attach  to  the 
owner  any  personal  liability  for  expenses,  and  in 
the  second  place  that,  if  it  does,  they  neither  are, 
nor  were  at  any  time,  the  owners  of  the  wreck  of 
the  Crystal  within  the  meaning  of  the  clause.  It 
does  not  admit  of  doubt  that,  if  the  appellants 
can  establish  either  of  these  propositions,  the 
judgments  appealed  from  must  be  reversed.  I  do 
not  find  it  necessary  to  enter  upon  the  considera- 
tion of  the  first  of  these  points,  because  I  am 
satisfied  that  the  argument  of  the  appellants  upon 
the  second  of  them  ought  to  prevail.  Had  it  been 
necessary  to  decide  the  first  point,  I  could  not,  as 
at  present  advised,  have  differed  from  the  opinion 
expressed  by  the  Lord  Chancellor.  I  cannot  agree 
'with  the  able  judgment  of  the  Irish  court  in  the 
cajse  of  The  Edith  (11  L.  Rep.  Ir.  270),  and  I  am 
unable  to  appreciate  the  bearing  of  Itiver  Wear 
Commissioners  v.  Adam^on  (2  App.  Gas.  743)  upon 
'the  facts  of  the  present  case.  I  agree  'with  the 
Lord  Chancellor  in  thinking  that  their  abandon- 
ment of  the  sunken  ship  in  the  open  sea  sine 
animo  recuperandi  had  divested  the  appellants  of 
aU  proprietary  interest  in  the  -wreck  before  the 
respondents  commenced  operations  -with  a  view  to 
its  removal.  That  state  of  the  facte  necessarily 
gives  rise  to  the  question,  whether  the  expression 
"  the  owner  "  of  the  wreck,  as  it  occurs  in  sect.  56, 
is  meant  to  designate  the  o-wner  of  the  ship  at  the 
time  when  she  goes  to  the  bottom  of  the  sea  or  the 
O'wner  of  the  'wreck  at  and  during  the  time  of  its 
removal.  Barnes,  J.  and  the  learned  judges  of 
the  Appeal  Court  accepted  as  binding  upon  this 
point  the  decision  of  the  Court  of  Appeal  in  Earl 
of  Eglinton  v.  Norituin  (uhi  sup.).  In  that  case  it 
was  laid  do-wn  by  the  present  Master  of  the  RoUs, 
'with  the  concurrence  of  Lord  Coleridge,  and  a 
very  hesitating  assent  by  Lord  Bramwell,  that 
'when  a  ship  sinks  in  such  a  position  as  to  cause 
obstruction  to  a  harbour  or  its  approaches,  a 
right  to  remove  it  at  the  expense  of  the  then 
owner  at  once  accrues  to  the  harbour  authorities. 


and  cannot  be  affected  by  any  subsequent  change 
or  loss  of  ownership.  I  do  not  think  it  is  reascn. 
ably  possible  to  arrive  at  that  conclusion  eioqit 
by  holding  that  the  Legislature,  in  usisK  wt 
words  "owner  of  the  wreck,"  meant  thereby  to 
designate  the  owner  of  the  ship  at  the  time  when 
she  became  a  'wreck.  If  that  had  been  the 
intention  of  the  Legislature,  nothing  could  liav« 
been  easier  than  to  give  it  expression.  Bnt 
the  intention  of  the  Legislature  con  only  be 
gathered  from  the  language  actually  employed, 
and  I  am  of  opinion  fJiat  the  construction 
adopted  by  the  learned  judges  of  the  Appeal 
Coiu^,  in  Earl  of  Eglinton  v.  Norman,  is  inad- 
missible. The  only  thing  'which  the  haihonr 
master  under  the  clause  in  question  has  authoritj 
to  deal  with  is  the  wreck,  and  not  the  ship ;  and 
the  only  charges  which,  in  any  view,  he  can  \aat 
a  right  to  recover  are  those  which  may  be  duly 
incurred  by  him  for  the  purpose  and  in  the  coarse 
of  ite  removal.  It  is  clear,  to  my  mind,  that 
prima  facie  the  owner  of  the  wreck  must  be  the 
pei-son  to  whom  the  'wreck  belongs  during  the 
time  when  the  harbour  master  chooses  to  exerciK 
his  statutory  powers.  Thit  appears  to  me  to  be 
the  primary  and  natural  meaning  of  the  words. 
It  may,  of  course,  be  displaced  by  force  of  the 
context.  But  I  can  find  nothing  in  the  context 
to  suggest  that  the  words  were  intended  to  hare 
any  other  than  their  natural  meaning.  On  the 
contrary,  the  direction  in  the  end  of  the  clause  to 
the  effect  that  the  harbour  master,  after  selling 
the  materials  of  the  'wreck  in  order  to  pay  the 
expenses  which  he  has  incurred,  shall  account  to 
the  owner  for  any  overplus,  clearly  indicates  that 
the  O'wner  is  the  person  to  whom  these  materials 
belonged.  Being  of  opinion  that  the  respondents 
have  foiled  to  show  that  the  appellante  'were 
owners  of  the  wreck  of  the  Crystal  'within  the 
meaning  of  the  clause,  I  concur  in  the  judg- 
ment which  has  been  proposed  by  the  Lord 
Chancellor. 

Lord  Ashboubne. — My  Lords :  The  decision  of 
this  appeal  depends  on  the  construction  to  be 
given  to  the  56th  section  of  the  Harbours,  Docks, 
and  Piers  Act  1847,  the  terms  of  which  have  heec 
stated  by  my  noble  and  learned  friends  'who  have 
preceded  me.  The  contention  of  the  appeUants 
substantially  raises  t;wo  questions  upon  this 
section.  They  insist  (1)  that  no  personal  liability 
is  cast  upon  "  the  owner  "  for  the  expenses  claimed : 
and  (2)  that,  no  matter  how  that  may  be,  they  are 
notthe  "  owners  "  who  are  chargeable.  The  statute 
above  mentioned  does  not  apply  to  all  harbonis. 
docks,  and  piers ;  for  the  first  section  enacts  that 
it  shall  "  extend  only  to  such  harbours,  docks,  and 
piers  as  shall  be  authorised  by  any  Act  of  Parlia- 
ment hereafter  to  be  passed,  which  shall  declare 
that  this  Act  be  incorporated  therewith."  The 
statute  was  so  incorporated  by  the  Tyne  Improve- 
ment Acts,  and  thus  the  questions  are  raised.  Had 
the  'wreck  occurred  in  or  near  any  harbour  where 
such  incorpoiation  had  not  taken  place,  it  is  not 
suggested  that  the  appellante  could  have  been 
ro&Sa  liable.  It  is  admitted  that  they  could  not 
be  responsible  at  common  law,  and  therefore  the 
whole  case  turns  upon  the  construction  of  this 
clause  which  creates  this  new  responsibility. 
There  should  be  clear  words  to  create  any  snch 
liability,  and  in  construing  the  section  the  mle 
must  be  borne  in  mind  that  where  the  liability  is 
a  liability  not  existing  at  common  la'w,  but  for  the 
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£rat  time  imposed  by  the  statute,  then  if  the 
lemedy  is  also  prescribed  by  the  statute  the  party 
most  pnrsue  that  remedy.  Before  taking  the 
Tords  of  the  section  it  is  well  to  consider  the 
nature  and  character  of  this  personal  liability 
sought  mider  this  section  for  the  first  time  to  be 
imputed  to  an  '*  owner."  It  is  asserted  that,  although 
he  oe  not  negligent,  although  his  master  and  crew 
.mar  have  shown  the  most  splendid  seamanship 
and  the  most  heroic  courage,  he  is  personally 
liable  for  the  expense  of  the  removal  of  the  wreck 
of  his  ship,  if  it  causes  an  obstruction  to  the 
harbour  or  navigation.  The  wreck  may  be  caused 
by  the  act  of  God,  by  the  default  of  the  pilot  he 
is  compelled  by  law  to  employ,  by  the  absence  of 
the  veiT  buoys  and  lighthouses  which  the  harbour 
authority  is  itself  bound  to  provide,  but  no  qualifi- 
cation of  the  owner's  liability  is  suggested. 
Smugglers  or  mutineers  may  have  wrecked  the 
ship  and  made  it  an  obstruction,  but  the 
possibility  of  an  exception  is  not  admitted.  It  is 
asserted  that  this  personal  liability  is  unlimited  in 
amount,  and  that  no  matter  how  small  the  value 
of  the  vessel,  or  how  worthless  the  cargo,  the 
'"owner"  must  answer  to  his  last  farthisg  for 
these  expenses.  The  cost  of  removal  might  be 
twenty  times  the  value  of  the  ship,  and  the  pay- 
ment of  that  cost  might  drive  the  "  owner "  into 
bankruptcy ;  but  that  is  not  a  consideration  to  be 
noted.  It  may  be  even  asserted  that  the  liability  is 
not  guarded  by  any  limit  of  time  or  space,  that 
the  wreck  might  sink,  causing  no  obstruction  out- 
ride a  hai-bour,  yet  years  after  it  might  by  the 
action  of  stoi-ms,  or  wind,  or  tide  be  shifted  to  a 
position  where  it  became  an  obstruction,  when 
this  liability  would  attach.  In  fact'  it  is  contended 
that  under  all  circumstances,  no  matter  what  the 
conduct,  or  what  the  amount  involved,  "  the  owner  " 
is  personally  liable,  and  that  he  is  so  made  for 
the  first  time  under  this  section.  It  is  not  too 
much  to  expect  that  a  section  imposing  such  a 
tremendous  liability  should  be  in  clear  terms. 
The  section  is  not  clear;  its  interpretation  is 
difficult,  its  language  is  infelicitous,  but  it 
can  be  made  to  work  smoothly  and  without 
difScuI^  if  the  contention  of  the  respondents  is 
rejected  and  that  of  the  appellants  adopted.  In 
my  opinion  no  personal  liaoility  is  created  by  the 
section.  The  first  object  of  the  section  was  to 
give  power  to  the  harbour  master  to  remove  the 
wreck  or  obstruction.  Then  if  the  owner  repays 
the  expenses  he  may  take  away  his  property.  If 
he  does  not  repay  the  expenses  the  harboui-  master 
is  given  his  remedy,  the  power  of  detaining  the 
wreck  with  the  further  power  of  selling  on  non- 
payment of  the  expenses  after  demand.  Then  it 
IB  finally  provided  that,  after  payment  of  the 
expenses  out  of  the  proceeds,  the  surplus,  if  any,  is 
to  be  rendered  to  the  owner  "  on  demand."  The 
words  "the  expense  .  .  .  shall  be  repaid  by 
the  owner"  cannot  be  taken  alone.  The  whole 
section  must  be  read  together.  The  ship  and  its 
proceeds  on  sale  were,  as  far  as  they  went,  to 
provide  the  fund  for  the  expense ;  and  accord- 
ingly whilst  the  section  provides  for  handing 
over  the  surplus  to  the  owner,  there  are  no  words 
'saying  that  he  is  to  make  good  the  deficiency.  It 
is  not  sn^ested  that  there  is  anything  in  the  sub- 
sequent Bemoval  of  Wrecks  Act  1877  to  support 
the  respondents' construction  of  this  sect.  56.  lietif 
that  oonstmction  is  correct,  we  should  expect  to  find 
the  same  liability  in  sect.  4  of  the  later  Act.  These 


Acts  deal  with  the  same  subject-matter,  and  it 
may  well  be  that  the  Act  of  1877  may  supply  some 
interpretation  of  this  earlier  provision.  It  is  at 
all  events  worthy  of  note  that  the  common  law 
antecedent  to  the  Act  of  1847,  and  the  statute 
law  subsequent  to  that  date,  impose  no  personal 
liability  of  any  kind  for  this  expense.  The  learned 
judges  in  the  courts  below  followed  the  decision 
of  the  Court  of  Appeal  in  the  case  of  The  Earl  of 
Eglinton  v.  Norman.  Only  one  of  the  judges  of  the 
Court  of  Appeal  in  this  case  said  that  he  would  have 
decided  the  same  way,  and  Davey,  L.J.  said  that, 
whenever  the  case  was  reconsidered,  Mr.  Finlay's 
argument  was  worthy  of  the  greatest  consideration. 
On  this  point,  therefore,  one  cannot  decide  in  favour 
of  the  appellants  without  impeaching  the  authority 
of  The  Earl  of  Eglinton  v.  Norman.  I  should  infer 
from  the  report  of  that  case  that  several  of 
the  arguments  by  which  your  Lordships  have 
been  aided  had  not  been  brought  prominently 
before  the  coui-t,  and  this  is  noted  expressly  in  his 
judgment  by  Smith,  L.J.  That  case,  how- 
ever, decides  on  this  section  that  a  personal 
liability  was  attached  to  the  "  owner,"  and  for  the 
reasons  I  have  already  stated,  I  have  arrived  at  an 
opposite  conclusion,  and  with  great  deference  to 
the  learned  judges  who  took  part  in  that  decision, 
and  to  the  Lord  Chancellor,  I  do  not  think  it  can 
be  supported.  The  case  of  The  Edith  (11  L.  Rep. 
Ir.  272),  decided  on  similar  words  in  another 
statute,  is  entirely  opposed  to  the  construction 
which  would  impose  any  personal  responsibility 
on  the  owner,  and  Palles,  C.B.  there  strongly 
relied  upon  the  argument  that,  when  a  new  right 
is  created  by  a  section,  and  there  is  a  i-emedy 
given  in  that  section,  that  is  the  only  remedy 
which  is  given  at  all.  The  case  of  the  Biver  Wear 
Commissioners  v.  Adamson  (37  L.  T.  Rep.  543 ; 
2  App.  Cas.  743)  has  also  been  relied  upon  by  the 
appellants  as  shaking  the  authority  of  the  case  of 
The  Earl  of  Eglinton  v.  Norman.  It  cannot  be 
relied  upon  as  a  direct  authority,  being  upon 
a  diffei-ent  section  of  the  statute ;  but  I  think 
it  has  a  bearing  upon  the  case,  and  can  be  usefully 
considered  in  connection  with  some  of  the  argu- 
ments addressed  to  yom*  Lordships.  That  case 
turns  upon  sect.  74  of  the  Act  of  1874,  which  says 
that "  the  owner  of  every  vessel  or  float  of  timber 
shall  be  answerable  to  the  undertakers  for  any 
damage  done  by  such  vessel  or  float  of  timber 
to  the  harbour,  dock  or  pier,  or  the  quays 
or  works  connected  therewith."  These  worda 
would  appear  to  be  clear  and  unqualified,  and  are 
certainly  far  more  clear  and  unqualified  than 
those  of  sect.  56.  But  when  an  owner  who  had 
been  in  no  default  was  sought  to  be  made  liable 
under  its  tei-ms  a  large  majority  of  this  house 
declined  to  recognise  his  liability.  I  concur  with 
the  Lord  Chancellor  that  no  very  clear  principle 
can  be  extiucted  from  the  judgments,  but  I,  at  all 
events,  gather  this,  that,  although  one  noble  and 
learned  lord  was  unable  to  see  any  way  of  escape 
from  the  apparently  clear  words  of  the  section, 
the  other  noble  and  learned  lords  decided  that 
the  clause  must  be  held  to  refer  to  something  in 
which  man  was  concerned,  and  not  the  casualties 
brought  about  by  the  act  of  God.  The  judgment 
of  Lord  Blackburn  shows  in  every  word  the  doubt 
and  difSculty  he  felt  in  arriving  at  this  conclu- 
sion. He  points  out  that  "  the  shipowner,  if  liable 
at  all  under  this  statute,  is  liable  to  his  last 
farthing  for  the  whole  damage,  however  great,  and 
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however  email  may  be  the  value  of  the  ship ;  "  and, 
again,  "  before  deciding  that  the  construction  of 
the  statute  is  such  ajs  to  work  this  hardship  we 
ought  to  be  sure  that  such  is  the  construction, 
more  particularly  when  the  hardship  affects  not 
only  one  individual  but  a  whole  class ; "  and  he 
adds,  "  after  much  hesitation  and  doubt  I  am  not 
prepared  to  say  that  this  judgment  should  be 
reversed."  I  am  disposed  to  think  that,  if  the 
noble  and  learned  lords  who  decided  the  case  of 
The  River  Wear  ComMtssioners  v.  Adamson  had 
also  been  called  upon  to  decide  the  present  case, 
they  would  have  held  that  a  shipowner  was  no 
more  personally  liable  under  sect.  56  than  under 
sect.  74.  It  would  have  been  difficult  for  them  to 
hold  an  owner  personally  liable  under  the  rather 
cumbrous  words  of  sect.  56,  when  they  had  just 
exonerated  him  from  such  liability  under  the 
much  clearer  and  more  absolute  words  of  sect.  74. 
In  so  holding,  a  consistent  and  workable  construc- 
tion is  given  to  both  sections,  and  none  of  the 
startling  consequences,  to  which  I  have  adverted 
at  an  earlier  stage  of  my  remarks,  would  have 
resulted.  On  the  second  question,  as  to  who  is 
the  owner  under  the  statute,  I  might  possibly 
have  felt  some  difficulty  if  I  had  come  to  a  diffe- 
rent conclusion  on  the  first  point.  If  the  owner 
was  personally  liable,  an  attempt  might  be  made 
to  argue  against  a  construction  under  which  he 
would  be  allowed  to  evade  his  liability,  after  the 
wreck  and  after  the  obstruction,  by  a  mere 
assignment.  The  arguments  and  judgments  in 
the  case  of  The  Earl  of  EglirUon  v.  Norman  are 
largely  conversant  with  this  question  of  the 
owner,  and  I  think  there  may  have  been  possibly 
some  difference  of  opinion  as  to  the  time  when  he 
was  to  be  ascertained  with  a  view  to  the  suggested 
liability.  Sir  H.  James,  for  the  plaintiff,  argued 
that  the  owner  at  the  time  of  the  casualty  was 
the  owner  under  the  statute,  and  this  view  was 
accepted  by  Lord  Coleridge,  C.J.,  and  Bramwell, 
L.J.  and  the  Master  of  the  Bolls  held  that  the 
owner  was  the  owner  at  the  time  the  wreck  became 
an  obstruction  ;  but  it  is  not  easy  to  know  whether 
there  was  any  real  difference  of  opinion  between 
them  and  the  Chief  Justice.  I  agree  with  my 
noble  and  learned  friends  who  have  preceded  me 
that  the  owner  referred  to  in  the  section  is  the 
owner  at  the  time  the  harbour  master  incurred 
the  expense ;  and,  concurring  as  I  do  generally  in 
the  arguments  they  have  expressed  in  support  of 
this  conclusion,  I  see  no  good  purpose  in  repeat- 
ing or  attempting  to  add  to  them.  In  my  opinion 
aiao  the  judgment  should  be  reversed. 

Loi-d  Macnaohtkn. — My  Lords :  Apart  from 
the  provisions  of  sect.  56  of  the  Harbours,  Docks, 
and  Piers  Clauses  Act  1847,  it  seems  to  be  clear 
t^t,  according  to  English  law  the  owner  of  a 
shipwrecked  and  sunken  vessel  which  has  become 
an  obstruction  to  navigation  through  no  fault  on 
the  owner's  part,  and  of  which  he  has  lost  or 
relinquished  the  possession,  management,  and  con- 
trol, IS  not  under  any  obligation  to  remove  it,  or 
tmder  any  liability  to  pay  or  contribute  to  the 
payment  of  the  expenses  of  its  removal.  The 
subject  was  much  discussed  in  an  elaborate  judg- 
ment by  Ma\ile,  J.  in  the  Common  Fleas  {Brotcn 
T.  Matlett,  5  C.  B.  599).  The  principles  laid 
down  in  that  judgment  were  approved  in  the 
Exchequer  in  White  v.  Crisp  (10  Ex.  312),  and 
those  two  authorities  have  been  followed  in  a 
recent  case  in  the  Privy  Council  {The  Utopia,  70 


L.  T.  Rep.  47 ;  (1893)  A.  C.  492).  Manle,  i. 
says :  "  Where  the  navigation  .  .  .  has  become 
obstructed  by  a  vessel  which  has  sunk  and  been 
lost  to  the  owner  without  any  fault  of  his,  tiie 
public  inconvenience  of  the  obstruction  is  one  in 
respect  of  which  the  owner  differs  from  the  rest 
of  the  public  only  in  having  sustained  a  private 
calamity  in  addition  to  his  share  of  a  public 
inconvenience,  and  this  difference  does  not  appear 
to  be  any  reason  for  throwing  on  him  the  cost  of 
remedying  or  mitigating  the  evil.  In  the  case  of 
Bex  V.  Watts  (2  Esp.  N.  P.  C.  675)  Lord  Kenyan 
held  that  the  owner  of  a  ship  sunk  in  the  Tliamee 
by  accident  or  misfortune,  without  his  default  or 
misconduct,  was  not  liable  to  an  indictment  for 
not  removing  the  obstruction.  It  was  contended 
for  the  prosecution  in  that  case,  that  althoagh  the 
defendaiit  was  not  punishable  for  causing  the 
nuisance,  it  having  arisen  from  accident,  it  ms 
his  duty  to  remove  it ;  but  the  learned  jndge 
answered  that  perhaps  the  expense  of  remoiil 
might  have  amounted  to  more  than  the  whole 
value  of  the  property.  The  same  iea«on  would 
apply  in  the  case  of  an  indictment  for  not 
giving  notice  by  signal,  or  taking  other  means  to 
prevent  damage  from  a  sunken  vessel ;  the  expense 
of  doing  so  might,  and  probably  would,  be  greater 
than  any  private  benefit  which  the  owner  might 
derive  from  it ;  and  whether  it  were  greater  or 
not,  the  reason  seems  to  be  the  same  for  not 
throwing  on  the  owner  any  special  share  in  the 
consequence  of  a  public  misfortune  with  which  he 
had  no  particular  concern,  except  that  it  aroee 
out  of  a  private  disaster  which  he  had  innocenU; 
suffered.  Then  he  adds  that,  in  the  case  of  suck 
impediments  to  navigation  arising  out  of  unavoid- 
able accidents,  "  the  proper  rule  seems  to  be  that 
the  expense  of  i-emoving  or  diminishing  the 
danger  arising  from  them  should  be  defrayed  by 
those  who  would  be  benefited  by  such  a  measnie." 
It  seems  to  me  that  legislation  contravening  the 
principles  and  reversing  the  rule  laid  down  by 
Maule,  J.  would  be  legislation  that  might  be  de- 
scribed, not  inaptly,  as  barbarous.  At  the  same 
time  there  would  be  nothing  unreasonable  in 
making  the  owner,  whose  private  misfortune  has 
caused  a  public  nuisance  pay  or  contribute  to  the 
expense  of  its  removal,  if  and  so  far  as  he  derives 
a  benefit  from  the  operation.  With  these  general 
remarks  I  approach  the  consideration  of  sect.  36. 
The  question  seems  to  me  to  be  this :  Does  that 
section  throw  upon  the  owner  of  a  vessel  which 
has  become  a  wreck,  and  as  such  is  an  obstruction 
to  navigation,  the  whole  expense  of  its  removal  Ib 
every  event  and  under  all  circumstances,  or  does 
it  omy  throw  the  expense  upon  him  if  and  so&r 
as  he  IS  specially  benefited  by  the  removal  ?  The 
result  of  the  one  construction,  if  it  be  admisrable, 
would  be  fair  and  reasonable ;  the  result  of  the 
other  would  be  repugnant  to  justice,  and  in  muiy 
cases,  as  Lord  Ashbourne  has  pointed  out,  crael 
and  unreasonable  in  the  extieme.  The  &«t 
observation  that  occurs  to  one  is,  that  this  section 
is  found  in  a  collection  or  group  of  clauses  which 
are  headed  with  the  words :  "  And  with  respect  to 
the  appointment  of  harbour  masters,  dock  masters, 
and  pier  masters,  and  their  duties,  be  it  enacted 
as  follows :  "  "  An  Act  so  penned,"  aaja  Lord 
Wensleydale,  speakin?  of  the  Lands  Clanaes 
Consolidation  Act  18&,  which  is  framed  in  a 
similar  manner.  "  cannot  be  read  as  a  continiwne 
enactment  would  be  :  various  clauses  relating  to 


Digitized  by 


Google 


i 


Not.  10,  18M.] 


THE  LAW  TIMEF. 


[Vol.  LXXI.-3o3 


H.  OP  L.1    Abkow  Sbippino  Co.  «.  Ttnb  Imfbotembnt  Gommbs.  ;  The  Gbtstal.    [H.  of  L. 


each  separate  subject  are  collected  under  various 
lieads  with  an  appropriate  heading  to  each  class, 
vhicli  must  applj  to  the  whole  of  that  class  of 
which  it  is  the  neading ;  "  and  he  adds  that  the 
effect  is  the  same  as  if  the  heading  had  been 
repeated  at  the  head  of  each  section  -.  {Eastern 
Countiet,  &e..  Company  t.  Marriage,  9  H.  L. 
Gas.  £Q,  69.)  The  section,  therefore  must  be  read 
in  connection  with  the  general  heading.  So  read, 
it  purports  to  be  concerned  primarily  with  the 
dnties  of  harbour  masters,  dock  masters,  and  pier 
masters.  That  is  the  scope  of  the  section,  and  its 
proper  province.  The  general  heading  supplies 
the  key  to  the  enactment.  There  is  no  indication 
that  tne  enactment  was  intended  to  effect  a 
Berious  alteration  in  the  law  to  the  prejudice  and 
detriment  of  individuals.  It  rather  seems  to  be 
in^cated  that  nothing  more  was  intended  than  to 
confer  upon  the  harbour  master,  acting  in  the 
public  interest,  power  to  do  on  behalf  of  the  owner 
that  which  mignt  be  done  by  the  owner  himself 
in  his  own  interest,  with  less  regard,  perhaps,  to 
the  interest  of  the  public.  Then  the  section  says 
that  the  expense  of  removing  the  wreck  "  shall  be 
repaid  by  the  owner  of  the  same."  The  word 
"  repaid  "  a^ain  rather  looks  as  if  the  f  ramers  of 
the  enactment  had  in  their  minds  repayment  by 
one  on  whose  behalf  the  o^ration  was  conducted. 
But  that  is  a  very  slight  indication  of  intention, 
because  it  may  perhaps  point  to  the  circumstance 
that  in  the  majority  of  cases  the  work  would  be 
done,  not  by  the  harbour  master  himself  and  his 
serranta,  bnt  by  persons  whose  trade  and  business 
it  is  to  do  such  work,  wliom  he  would  have  to  pay 
in  the  first  instance.  The  words  "  shall  be  repaid 
by  the  owner  "  are  the  great  difficulty  in  the  case. 
I  am  unable  to  consti-ue  the  section  as  confining 
the  right  of  the  harbour  master  in  respect  of  re- 
payment to  payment  out  of  the  proceeds  of  the 
wreck:  (1)  Because  that  construction  in  reality 
^ves  no  effect  whatever  to  the  words,  "  shall  be 
rep^d  by  the  owner-,"  and  (2)  because  such  a 
craistruction  would  give  an  unfair  advantage  to 
the  owner.  An  owner  with  a  keen  eye  to  his  own 
interest  would  never  think  of  offering  repayment 
imless  the  value  of  the  wreck  greafly  exceeded 
the  cost  of  removal.  He  would  wait  until  the 
hai'bour  master  puts  the  wreck  up  for  sale,  and 
then  he  would  probably  have  the  opportunity  of 
having  it  for  an  old  song  ;  at  the  outside  the  only 
risK  he  would  run  would  be  the  risk  of  having  to 
hear  the  expenses  of  the  sale.  I  do  not  question 
the  rule  that  where  a  new  right  is  created  and  a 
remedy  given  by  one  and  the  same  enactment, 
that  remedy  is  the  only  remedy  to  be  pursued. 
Bnt  I  do  not  see  how  that  rule  can  be  applied  to 
sect.  56  so  as  to  limit  the  reimbursement  of  the 
harbour  master  to  the  proceeds  of  the  sale  of  the 
wreck,  becanse  it  seems  to  me  that  according  to 
the  ttjie  construction  of  the  section,  the  harbour 
master  has  two  remedies  —  a  personal  remedy 
agunst  the  owner  as  well  as  a  remedy  against  the 
proceeds  of  the  sale.  I  am  therefore  of  opinion 
that  the  section  does  impose  upon  the  owner  of  a 
■"reck  removed  by  the  harbour  master  under  the 
powers  thereby  conferred,  the  duty  of  paying  the 
expenses  of  removal.  But  this  does  not  settle  the 
qnestion  between  the  parties  to  this  litigation.  In 
order  to  make  anyone  liable  the  wreck  must  be 
"removed"  within  the  meaning  of  that  word  as 
used  in  the  section  ;  and  after  all  the  only  person 
who  can  be  made  liable  is  the  owner  of  the  wreck. 
VoL  T.YTT,  1826*. 


In  the  present  case  I  do  not  think  that  there  has 
been  a  removal  for  which  anybodv  can  be  made 
liable ;  and  I  am  further  of  opinion  that  the 
owners  of  the  Crystal  before  she  was  wrecked  are 
not  the  owners  of  the  wreck  within  the  meaning 
of  sect.  56.  It  seems  to  me  that  the  remov^ 
contemplated  by  sect.  56  is  removal  in  the 
interest  and  on  behalf  of  the  owner  as  well  as  in 
the  interest  and  for  the  benefit  of  the  public.  To 
entitle  the  harbour  master  to  repayment  under 
sect.  56,  it  is  I  think  incumbent  upon  him  to 
remove  the  obstruction  in  such  a  manner  that  at 
the  conclusion  of  the  operation  it  is  substantially 
in  the  same  plight  and  condition  as  it  was  at  the 
commencement,  or  at  any  rate  with  some  regard 
to  the  interest  of  the  owner,  whose  interest  I 
think  the  enactment  meant  to  be  regarded.  What 
has  the  harbour  master  done  here  P  He  has 
"  dispersed  the  wreck  by  explosives."  That  no 
doubt  is  a  very  complete  and  effectual  sort  of 
removal,  but  it  is  not,  I  think,  the  sort  of  removal 
which  is  contemplated  by  the  section.  It  is  to 
be  observed  that  under  this  section  the  harbour 
master  is  not  given  power  to  destroy.  Another 
statute  was  passed  to  give  that  power.  Here 
there  was  not  removal,  but  total  destruction. 
Not  one  scrap  or  atom  of  the  wreck  was  salved;- 
not  a  single  penny  is  brought  into  the  account  as 
the  produce  of  the  sale  of  any  part  of  the  wreck. 
It  sounds  to  me  like  a  gnm  joke  to  ask  the  . 
owner,  where  there  is  an  owner,  to  pay  for  the  • 
expense  of  annihilating  his  own  property  because  . 
he  is  chargeable  by  statute — and  fairly  charge- 
able, with  the  cost  of  its  removal.  Then 
comes  the  question  :  Are  the  persons  who  . 
were  the  owners  of  the  Crystal  at  the  time 
of  the  accident  which  caused  the  wreck  the . 
owners  of  the  wreck  within  the  meaning  of  the 
section?    I  lay  out  of  consideration  what  took 

?lace  between  the  owners  and  the  underwriters. 
wUl  deal  only  with  what  took  place  between  the 
harbour  authority  and  the  owners.  On  the  8th  . 
Jan.  1892  the  Tyne  Improvement  Commissioners 
gave  notice  to  the  owners  of  the  Crystal  that  the  • 
vessel,  which  was  then  lying  sunk  at  the  harbour 
entrance,  was  an  obstruction  to  navigation,  and 
that  if  the  obstruction  was  allowed  to  continue, 
they  would  on  the  expiration  of  seven  days  pro- 
ceed to  take  possession  of,  remove,  and,  if  neces- 
sarr,  destroy  the  whole  of  the  vessel.  On  the 
12tn  Jan.,  before  the  expiration  of  the  seven  days, 
the  owners  replied  by  letter  that,  the  steamer 
being  a  wreck  in  the  open  sea,  they  had  aban- 
doned her  as  such,  and  the  commissioners  must 
look  to  the  savings  or  the  wreck  for  any  outlay 
they  might  have.  It  appears  to  me,  that  by  that 
letter  the  owners  declared  that  they  had  aban.i 
doned  all  righto  of  property  and  given  up  all  inte- 
rest in  the  vessel.  Thereupon  I  udnk  they  ceased 
to  be  owners  within  the  meaning  of  sect.  56.  They 
had  lost  possession  of  the  vessel  already;  all  that 
remained  to  them  was  the  property  in  the  vessel, 
that  is  to  say,  the  right  to  retake  or  resume  pos- 
session of  her.  This  right  they  abandoned  as 
plainly  and  unequivocally  as  it  was  possible  for 
them  to  do,  and  they  abandoned  it  before  the 
commissioners  began  uieir  operations  or  even  took 
possession.  They  disowned  the  wreck.  For  the 
purposes  of  sect.  56  it  is  not,  I  think,  necessair  to 
inquire  whether  goods  desi^edly  abandoned  by 
their  owner  under  such  circumstances  that  no 
wrong  is  done  to  anybody  by  the  abandonment 
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become  thereupon  bona  v(usanUa  and  "  derelict " 
in  the  proper  sense  of  the  word,  or  whether,  as 
the  author  of  Doctor  and  Student  asserts,  the 
property  still  remains  in  the  owner  notwithstand- 
ing the  abandonment.  The  Commissioners  appear 
to  be  in  a  dilemma.  They  have  destroyed  the 
wreck.  Sect.  56  does  not  authorise  destruction. 
If  they  take  their  stand  on  the  Bemoval  of 
Wrecks  Act  1877,  they  cannot  under  it  charge  the 
owner  with  their  expenses.  If  they  do  not  rely  on 
the  powers  of  that  Act  their  action  must  be 
attributed  to  the  license  or  authority  which  the 
notice  of  abandonment  conferred,  and  then  their 
action  would  have  the  effect  of  divesting  the 
owner  of  the  Cryetal  of  the  property  (if  any)  which 
still  remained  in  them  after  their  notice  of  aban- 
donment. If  the  view  which  I  venture  to  present  be 
correct,  sect.  56  is  a  reasonable  enactment.  Where 
■the  owner  of  the  vessel  which  is  wrecked  gives  the 
harbour  authority  to  understand  that  he  retains 
his  right  of  property  in  the  wreck,  and  they 
remove  it  so  as  to  be  in  a  position  to  return  it  to 
him  substantially  in  the  same  condition  in  which 
it  was  when  they  commenced  operations,  they  can 
charge  him,  I  think,  with  the  cost  of  removal, 
though  the  cost  mav  exceed  the  value  of  the  thing 
removed.  Where  he  tells  them  plainly  that  he 
has  abandoned  the  wreck,  they  may  deiaJ  with  it 
as  they  please,  without  regard  to  him  ;  but  they 
cannot  make  him  liable  for  their  expenditore.  The 
defects,  such  as  theywere,  in  sect.  56  are  remedied 
by  the  Removal  of  Wrecks  Act  1877.  Under  that 
Act  the  harbour  authorities  mf^  destroy  the 
wreck  if  they  think  fit,  although  there  be  an 
owner  claiming  an  interest  in  it,  and  they  may  do 
the  work  of  destruction  without  regard  to  the 
owner's  interest.  I  am  unable  to  agi-ee  with  the 
decision  of  the  Court  of  Appeal  in  the  Earl  of 
Eglinton  v.  Norman,  and  I  am  of  opinion  that  the 
judgment  of  the  Court  of  Apjwal  which  is 
founded  upon  it  should  be  revei-sed,  and  the 
action  dismissed  with  costs. 

Lord  MoBBis, — My  Lords :  I  concur  in  the 
judgment  proposed.  The  facts  of  this  case  have 
been  so  fimy  stated  by  your  Lordships  who  have 
preceded  me,  that  it  is  quite  unnecessary  that  I 
sbduld  repeat  them.  The  defendants  are  under 
no  common  law  liability  of  any  kind.  Their 
liability  is  the  subject  of  express  enactment: 
10  &  11  Vic.  c.  27,  s.  66.  enacts:  [reads  it:] 
Does  that  enactment  make  the  defendants 
liable  for  the  expenses  of  removing  the  wreck 
vnder  the  circumstances  of  this  caseP  I  am 
of  opinion  that  it  does  not.  It  appears  to  me 
that  it  is  only  in  the  case  of  an  owner — that  is,  of  a 
person  i-emaining  in  the  position  of  owner,  and  in 
possession  of  the  wreck — ^that  any  pewonal  liability 
would  attach  to  him ;  that  if  he  abandon  the  wreck, 
or  if  the  harbour  authority  take  possession  of  the 
wi-eck  and  sell,  the  person  who  had  been  owner 
remains  so  no  longer,  except  for  the  purpose  of 
getting  any  surplus  over  the  expenses  out  of  the 
proceeds  of  the  sale  by  the  harbour  authority,  and 
incurs  no  personal  liability.  If  the  harbour 
authority  did  not  arrest  and  detain  the  offending 
obstruction  (in  this  case  the  wreck),  and  sup- 
posing that  the  owner  remains  owner,  it  may  be 
uiat  he  would  be  liable,  as  he  chooses  to  keep  the 
ofBending  obstruction ;  and  consequently  should  be 
held  liable  to  pay  the  expense  of  the  i-emoval  of 
what  he  keeps  as  his  property ;  but  when  he  has 
informed  the  harbour  authority  that  he  disclaimed 


any  property  in  the  wreck,  the  only  remedy  for 
the  harbour  authority  is  to  sell  the  wreck.  The 
ordinary  relation  of  debtor  and  creditor,  from 
which  an  obligation  to  pay  on  request  wonld  be 
implied,  is  not  created.  The  owner  is  in  no  default 
by  nimself  or  his  servants ;  he  abandons  the  pro- 
perty in  the  wreck,  whereupon  it  becomes  the 
subject  which  is  to  pay  for  the  expense  of  ite 
removal.  The  final  clause  of  the  section,  while 
providing  for  the  return  of  overplus,  if  any,  does 
not  proceed  to  say  that  any  deficiency  is  to  be 
made  up  by  the  owner.  Where  an  action  is  in- 
tended, or  distress  intended  to  be  empowered,  the 
action  or  distress  is  directly  given,  as  in  sects.  43, 
44,  and  45. 

Judgment  appealed  from  reversed,  and  judg- 
ment entered  for  the  defendants  with  coits. 

Solicitors  for  the  appellants,  T.  Cooper  and  Co. 

Solicitors  for  the  respondent.  Maples,  TeesdaU. 
and  Co,,  for  Lietch,  Dodd,  BramweU,  and  Bell, 
Newcastle-on-Tyne. 


jfutiicial Committee  of  tfje  )^ribg  Council 

July  13  and  28. 
(Present:    The    Bight    Hons.    Lords    Watsos. 
HoBHOUSE,     Macnaohten,     Mobbis,    axd 
Shand,  and  Sir  R.  Couch.) 

DecH&NE  V.  City  of  Montbeai,.  (a) 
ON   appeal   fbom   the   coubt    of    queen's 

bench  fob  LOWEB  CANADA. 

Law  of  Lower  Canada — Procedure — Non-judieul 
day — Expiration  of  time — Cods  of  CivU  Proce- 
dure, art.  3—49  A  50  Viet.  c.  95  {Quebec),  ».  20 
—42  *-43  Viet.  c.  63  {Quebec),  s.  12. 

By  the  Canadian  Code  of  CivU  Procedure,  art.  3.  it 
is  provided  that,  "  if  the  day  on  which  anything 
is  to  be  done  in  pursuance  of  the  law  is  a  nm- 
judieial  day,  such  thing  may  be  done  with  likt 
ej^ect  on  the  folloieing  day-" 

By  the  Declaratory  Act  49  *  50  Vict.  c.  96  (Quebec) 
sect.  20,  "  If  the  day  fixed  for  any  proceedings, 
or  for  the  doing  of  anything,  expires  on  a  noH- 
juridical  day,  such  delay  is  prolonged  till  the  next 
following  juridical  day. 

Held,  that  these  provisions  relate  to  tntUters  of 
procedure  only,  and  to  things  which  the  lav 
directs  to  be  done  by  either  of  the  parties  in  the 
course  of  a  suit,  and  not  to  the  title  or  want  of 
title  in  the  plaintiff  to  institute  and  maintain  it ; 
and  therefore  where  a  statute  (42  &  43  Vict.  c.  53 
(Quebec)  sect.  12)  provided  that  proceedings  of 
the  respondent  corporation  might  be  questioned 
on  the  ground  of  illegality  by  a  petition  presented 
to  the  superior  court  within  three  months,  and 
the  laet  day  of  the  three  months  was  a  non- 
judicial day,  the  time  for  presenting  such  petition 
teas  not  extended  to  the  following  day. 

Judgment  of  the  court  below  affirmed. 

Semble,  that,  tlwugh  an  incompetent  resolution 
mttst  be  illegal,  it  does  not  follow  that  an  illegal 
resolution  is  iiecessarUy  incompetent. 

This  was  an  appeal  from  the  judgment  of  the 

Court  of  Queen's  Bench  for  Lower  Canada,  dated 

the  8th  June  1892,  affirming .  by  the  unanimous 

judgment    of    five    judges    a    judgment  of  De 

Lorimier,  J. 


(a)  RAportmt  h}  C.  E.  Ualdbb,  Kan..  BuTliMr«t-Ijkw. 
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The  question  arose  upon  a  petition  presented 
"bj  the  appellant  under  a  statute  of  Quebec,  42  & 
43  Vict.,  c.  53,  8.  12,  and  the  point  ai  issue  was 
whether  such  petition  was  presented  within  the 
prescribed  time.  The  section  in  question  is  in  the 
following  terms : 

Any  municipal  elector  in  his  own  name  may,  by  a 
petition  preeenied  to  the  superior  coturt  sitting  in  the 
'diitriot  (k  Blontreal,  demand  and  obtain  on  the  gronnd 
of  illegality  the  annobnent  of  any  bye-law,  resolntion, 
useBsment  roll,  or  apportionment,  with  costs  against 
the  corporation,  bat  the  right  of  demanding  snoh  annul- 
ment is  prescribed  by  three  months  from  the  date  of  the 
toming  into  force  of  snch  bye-law,  reaolntion,  assessment 
rail,  or  apportionment,  and  after  that  delay  every  snch 
tye-law,  resolution,  assessment  roll,  or  apportionment 
ihsll  be  considered  valid  and  binding  for  all  legal  pur- 
poses whatsoever,  provided  that  it  be  within  the  compe- 
tence of  the  said  corporation. 

By  an  Act  passed  more  than  three  years  after 
the  presentation  of  the  petition  now  in  question, 
namely  on  the  21st  March  1889,  the  period  of 
three  months  mentioned  in  the  above  section  was 
ertended  to  six  months,  52  Yict.  c.  79,  sect.  144 
(Statutes  of  Quebec). 

On  the  29th  March  1886  the  municipal  council 
of  the  city  of  Montreal  passed  a  resolution  affirm- 
ing amongst  other  things  the  expenditure  of  a 
sum  of  1,922,173  dols.  for  the  municipal  expenses 
of  the  city  for  the  year  1886. 

The  three  months  pi-escribed  for  the  prasenta- 
lion  of  a  petition  by  a  mnnicipal  elector  against 
snch  resolution  expired  on  the  29th  June  1886. 
The  appellant,  who  was  a  municipal  elector,  took 
no  steps  to  question  the  resolution  during  that 
period,  but  an  the  30th  June  1886  he  produced  at 
the  registry  of  the  superior  court  of  the  district  a 
petition  upon  which  was  inscribed  a  notice  that 
the  same  would  be  presented  to  such  court  upon 
the  Ist  Sept.  1886,  and  he  afterwards  on  the  same 
day  left  a  copy  of  this  petition  containing  such 
notice  with  the  prothonotary  of  the  respondents, 
and  also  with  certain  of  the  councillors  named 
therein,  and  produced  to  them  respectively  the 
original.  He  took  no  further  ateps  wliatever  until 
the  Ist  Sept.  1886  when  he  presented  the  petition 
to  the  court. 

Upon  the  merits  the  substantial  question 
between  the  parties  appeared  to  be  whether  the 
«onncil  were  justified  in  including  in  the  budget 
for  the  year  a  sum  of  136,000  dols.,  by  which  the 
same  was  in  excess  of  the  prescribed  limit  of 
expenditure  for  expenses  incurred  by  them  in 
combating  a  virulent  epidemic  of  smaU-poz  which 
had  broken  out  within  the  municipality.  The 
Rgnlation  of  the  budget  of  the  municipality  is 
VMted  in  the  council,  but  the  yearly  sum  which 
they  are  entitled  to  appropriate  thereto  is  limited 
:  to  an  amount  not  exceeding  the  receipts  of  the 
previous  year  added  to  the  balance  of  such  receipts 
»hich  remained  unexpended,  but  the  limit  may  be 
exceeded  in  case  of  urgent  necessity. 

The  respondents,  however,  in  addition  to  con- 
t**^ng  upon  the  merits  the  allegations  in  the 
petition,  raised  with  reference  to  it  the  contention 
that  the  appellant's  remedy  by  petition  was  under 
the  section  above  mentioned  barred  by  effluxion 
of  time.  The  appellant,  on  the  other  hand,  con- 
tended (1)  that,  inasmuch  as  the  29th  June  1886 
was  a  l«al  holiday,  being  the  feast  of  St.  Peter 
snd^  St.  Paul,  the  period  of  three  months  in  the 
tection  mentioned  was  extended  until  tbe  succeed- 


ing day,  the  30th  June  1886;  (2)  that  the  acts 
done  by  him  on  the  said  30th  June  1S86,  as 
hereinbefore  mentioned,  constituted  a  compliance 
with  the  section.  He  subsequently  on  appeal 
raised,  in  addition,  the  further  points  (.namely) : 
(3)  that  the  three  months'  limitation  did  not  apply 
in  cases  in  which  the  resolution  was  beyond  the 
competence  of  the  council,  and  that  it  was  so  in 
the  case  in  question ;  (4)  that  he  was  entitled  to 
the  benefit  of  the  Act  subsequently  passed  in 
1889,  which  extended  the  period  for  presenting 
the  petition  to  six  months.  The  respondents  con- 
tested each  of  these  propositions.  The  statutory 
provisions  which  the  appellant  relied  on  in  sup- 
port of  his  first  contention  were  the  3rd  article  of 
the  Code  of  Civil  Procedure  and  the  20th  aHicle 
of  the  Revised  Statutes  of  Quebec,  which  last- 
mentioned  aiiicle  by  the  first  aiticle  of  the  same 
statutes  is  stated  to  be  applicable  to  all  statutes 
of  the  legislature  of  the  province,  except  in  so 
far  as  such  application  might  be  inconsistent  with 
the  object,  the  context,  or  any  of  the  provisions 
of  such  statutes.  These  provisions  are  as 
follows : — 
Article  3  of  the  Code  of  Civil  Procedure : 
If  the  day  on  which  anything  ought  to  be  done  in 
pnrsnanoe  of  the  law  is  a  non-juridical  day,  snch  thing 
may  be  done  with  like  effect  on  the  next  following 
juridical  day. 

Article  20  of  the  Revised  Statutes  of  Quebec : 

If  the  delay  fixed  for  any  proceeding  or  for  the 
doing  of  anything  expires  on  a  non-jnridieal  day,  snch 
delay  is  prolonged  until  the  next  following  juridical 
day. 

The  parties  proceeded  to  enqueie  on  the  merits, 
but  subsequently  agreed  that  the  preliminary 
question  above  mentioned  should  be  dealt  with  in 
tne  first  instance,  and  it  was  accordingly  argued 
before  De  Lorimier,  J.,  who  on  the  2l8t  Nov.  1890 
decided  in  favour  of  the  respondents'  contention. 

The  appellant  appealed  to  the  Court  of  Queen's 
Bench  for  Lower  Canada,  and  the  appeal  came  on 
for  hearing  before  Sir  Alexander  La  Coste,  C.  J., 
Bosse,  Blanchet,  Hall,  and  Wiirtele,  JJ.,  who  on 
the  8th  June  1892  unanimously  dismissed  the 
appeal.  The  reasoning  of  the  learned  judges 
proceeds  on  the  assumption  (but  without  deciding) 
that  the  acts  done  by  the  appellant  upon  the  30tn 
June  1886  would  have  been  a  sufficient  compliance 
with  the  section  if  done  within  the  prescribed 
time.  They  held,  however,  that  the  statutory 
provisions  above  refen-ed  to  with  regard  to  legal 
holidays  had  reference  to  matters  of  procedure 
only,  that  the  expiration  of  the  three  months 
operated  by  way  of  forfeiture  {dechi'ance)  of  the 
appellant's  right  to  present  a  petition  that  the 
case  was  governed  by  the  rules  applicable  to  pre- 
scriptive rights,  and  that  numerous  authorities  in 
French  law,  which  they  cited,  established  that 
the  fact  that  the  last  day  for  defeating  the  acqui- 
sition of  a  prescriptive  right  was  a  legal  holiday 
did  not  extend  the  time  for  doing  so  until  the 
following  day.  They  further  held  that  the  en- 
largement by  a  subsequent  statute  of  the  period 
for  petitioning  could  not  apply  to  a  case  when  the 
period  fixed  for  petitioning  under  the  original 
statute  had  already  expired,  and  that  the  resolu- 
tion of  the  council,  if  illegal,  was  not  incompetent 
within  the  meaning  of  the  proviso. 

Bompas,  Q.C.  and  Barnard  Q.C.  (of  the  Cana- 
dian Bar)  appeared  for  the  appelbint.-^  . 
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FuUarton,  Q.C.  and  Oore.  who  api)eared  for  the 
respondents,  were  not  called  upon  to  address 
their  Lordships. 

At  the  conclusion  of  th«  argument  for  the 
appellant,  theii-  Lordships  took  time  to  consider 
their  judgment. 

July  28. — Their  Lordships'  judgment  was  de- 
livered by 

Lord  Watson. — The  respondent  corporation 
are  authorised  by  sect.  101  of  37  Vict.  (Quebec), 
c.  51,  to  make  an  annual  appropriation  for  the 
amounts  necessary  to  meet  the  expenses  of  muni- 
cipal administration  daring  the  current  year. 
By  the  same  clause  it  is  enacted  that  "such 
appropriation  shall  never  exceed  the  amount  of 
the  receipts  from  the  preceding  year  added  to  the 
balance  of  the  said  receipts  which  have  not  been 
expended."  Sect.  12  of  the  Quebec  statute  (42  & 
43  Vict.  0.  53)  provides  that  "  any  municipal 
elector  in  his  own  name  may  by  a  petition  pre- 
sented to  the  Superior  Court  sittmg  in  the  district 
of  Montreal  demand  and  obtain,  on  the  ground  of 
illegality,  the  ajinnlment  of  any  bye-law,  resolu- 
tion, assessment  roll,  or  apportionment,  with  costs 
acainst  the  corporation  ;  but  the  right  of  demian- 
ding  such  annulment  is  prescribed  by  three 
months  from  the  date  of  the  coming  into  force  of 
sach  bye-law,  resolution,  assessment  roll,  or 
apportionment,  and  after  that  delay  eveiy  such 
bye-law,  resolution,  assessment  roll,  or  apportion- 
ment shall  be  considered  valid  and  binding  for  all 
legal  purposes  whatsoever,  provided  that  it  be 
within  the  competence  of  the  said  corporation." 
The  effect  of  these  pi-ovisions,  taken  ov  them- 
selves, appears  to  their  Lordships  to  be  plain  and 
free  from  ambiguity.  They  comer  upon  each  and 
every  municipal  elector  the  right,  which  he  had 
not  at  common  law,  to  challenge,  on  the  score  of 
illegality,  any  corporate  appropriation  of  money 
to  meet  the  expenses  of  the  current  year,  subject 
to  the  condition  that  the  right  shall  prescribe,  if 
not  exercised  within  three  months  from  the  time 
when  the  appropriation  came  into  force.  They 
also  confer  upon  the  corporation  an  absolute  im- 
munity from  liability  to  have  the  legality  of  the 
appropriation  questioned,  at  the  instance  of  any 
person  whatsoever,  after  the  lapse  of  those  three 
months.  But  they  do  not  interfere  with  any  right 
existing  by  law  to  impeach  the  appropriation 
after  the  expiration  of  the  three  months,  upon 
the  gi'ound  that  it  was  beyond  the  competence  of 
the  corporation.  On  the  29th  March  1886  the 
respondents  passed  a  bye-law  or  resolution,  which 
became  immediately  operative,  appropriating  the 
sum  of  1,922,173  dole,  to  the  expenses  of  the  cur- 
rent year.  Upon  the  30th  June  1886,  the  day  aiter 
the  period  of  three  months  expired,  the  appellant, 
who  is  a  municipal  elector  of  uie  city  of  Montreal, 
presented  a  petition  to  the  court  praying  for 
annulment  of  the  appropriation  to  the  extent  of 
136,000  dols.  36  cents,  which  sum  was  alleged  to 
be  in  excess  of  the  limit  prescribed  by  the  Act  37 
Vict.  c.  51.  The  last  day  of  the  three  months 
was  the  feast  of  St.  Peter  and  St.  Paul,  which,  by 
sect.  2  of  the  Civil  Procedure  Code,  is  declared  to 
be  non-juridical.  In  defence  the  respondents, 
whilst  disputing  the  allegations  upon  which  the 
petition  was  founded,  pleaded  that  it  was  out  of 
time.  The  pai-ties  arranged  that  before  entering 
into  the  merits  of  the  case  the  judgment  of  the 
Court  should  be  taken  upon  that  plea,  and  that 


for  the  purpose  of  raising  the  plea  it  shodd  le 
assumed  that  in  making  the  appropriation  the 
corporation  had  exceeded  the  limit  of  their  siah- 
toiy  power  by  the  sum  of  136,000  dols.  36  cents. 
Mr.  Justice  De  Lorimier,  in  the  court  of  fint 
instance,  sustained  the  plea  and  dismissed  tlie 
petition.   On  appeal  his  decision  was  unanimonsly 
affirmed  ^  five  learned  judges  of  the  Court  of 
Queen's  Bench.    The  ari^uments  submitted  \>j 
the  appellant  to  the  Court  of  Queen's  Bench  are 
summarised  in  the  case  which  he  laid  before  the 
board,  to  which  it  may  be  convenient  to  refer.  As 
therein  stated,  he  pleaded  "  (1)  That  the  resolu- 
tion complained  of  was  not  within  the  competent 
of  the  municipal  council.    (2)  That  the  question 
of  the  delay  within  which  the  petition  conld  be 
presented  was  one  of  civil  procedure.    (3)  That 
the  law  making  valid  an  act  done  on  the  next 
juridical  day,  where  the  last  day  on  which  it  cooU 
be  otherwise  done  was  a  holiday,  applied  in  all 
cases,  and  not  only  in  matters  of  ci^'U  procedme. 
(4)  That  the  Act  extending  the  time  for  presenting 
a  petition  to  six  months  applied  to  uie  present 
case."    Those  pleas  cover  the  whole  points  which 
wei-e  discussed  in  the  lengthened  argument  ad- 
dressed to  their  Lordships  in  support   of  the 
appeal.    The  second  and  third  of  tuem  are  the 
only  pleas  which  can  be  regarded  as  having  anj 
snbstance,  or  any  relevancy  to  the  preliminaiy 
question  of  title  which  the  parties  agreed  to  by 
before  the  facts  were  investigated.   To  begin  with 
the  first  of  those  pleas,  it  is  true  that  an  incompe- 
tent i«solution  must  be  illegal ;  but  it  does  not 
follow  that  an  illegal  resolution  must  be  beyond 
the  competence  of  the  council.    In  this  case,  the 
resolution  sought  to  be  impeached  was  plainly 
within  their  competence,  seeing  that  it  exclusively 
related  to  matters  committed  to  the  cotmcil  by 
statute.    Even  if  it  had  been  incompetent,  that 
circumstance  could  not  enable  the  appellant  b> 
bring  a  petition  for  its  annulment  after  the  exja- 
ration  of  the  three  months.    After  the  lapse  of 
that  period  the  right  conferred  upon  a  mimicipal 
elector  by  42  &  43  Vict.  c.  53,  sect  12.  is  at  an 
end,  though  the  incompetent  resolution  remaina 
open  to  challenge  at  the  instance  of  persons  who 
have  a  proper  title.    The  fourth  plea  is  to  the 
effect  that  the  time  allowed  to  the  appellant  for 
bringing  the  suit,  by  42  &  43  Vict.  c.  53,  was  ai- 
larged  to  six  months  by  the  Quebec  Act,  52  Vict 
c.  79,  sect  144.  Theplea  is  sufficiently  refuted  by 
stating  two  facts.    The  three  months  allowed  to 
the  appellant  ran  out,  according  to  his  own  con- 
tention, upon  the  30th  June  1886.    The  Act  upon 
which  the  plea  was  founded  was  passed  about  two 
years  after  that  date.    The  second  and  third  pleas 
may  be  treated  as  one.    They  were  meant  to  ei- 
press   the  proposition  that  by  the   law  of   tie 
Province  of  Quebec,  June  29, 1886,  being  a  non- 
juridical  day,  the  three  months  period  was  exten- 
ded to  the  next  day,  which  was  juridical.    The 
appellant  maintained  that  the  right  given  to  him 
by  the  12th  section  of  42  &  43  Vict,  c.  53,  was 
substantially  a  matter  of  procedure,  and.  in  the 
event  of  its  being  held  otherwise,  that  the  same 
rule  which  obtained  in  matters  of  procedure  had 
been  extended  by  statute  to  the  time  limited  for 
the  prescription  of  any  right  of  action.    The  res- 
pondents aid  not  dispute  that  when  an  action  was 
depending  the  rule  on  which  the  appellant  rdied 
was  apphcable  to  proceedings  in  tne  liti^tion, 
but  they  maintained  that  the  statatory  title  of 
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the  appellant  to  petition  the  court  and  their  own 
statutory  immunity  which  arose  immediatelv  upon 
the  cesser  of  his  title,  were  matters  of  right  and 
not  of  procedure,  and  that  the  prescription  by 
which  lus  title  was  cut  off  and  their  immunity 
established,  is  regulated  by   the    provisions    of 
the  civil  code.    The  rule  for  which  the  appellant 
'Contended  is  to  be  found  in  sect.  3  of  the  Code  of 
Civil  Procedure,  which  enacts  as  follows : — If  the 
day  on  which  anything  ought  to  be  done  in  pur- 
suance of  the  law  is  a  non-juridical  day,  such 
things  may  be  done  with  like  effect  on  the  next 
following  juridical  day."    In  the  opinion  of  their 
Lordships,  that  enactment  refers  exclusively  to 
things  which  the  law  has  directed  to   be  done 
'dther  by  the  plaintiff  or  the  defendant  in  the 
course  of  a  suit,  and  had  no  reference  to  the  title 
or  want  of  title  in  the  plaintiff  to  institute  and 
maintain  it.    The  enactment  on  which  the  appel- 
lant chiefly  relied  was  sect.  20  of   the    Quebec 
statute  49  &  60  Vict.  c.  95.    The  statute  did  not 
become  law  until  the  25th  Aug.  1886,  nearly  two 
months  after  the  present  petition  was  brought, 
hut  was  said  to  be  declaratory.   Sect.  20  is  in  these 
terms :  '•  If  the  delay  fixed  for  any  proceeding  or 
for  the  doing  of  anything  expires  on    a    non- 
joridical  day,  such  delay  is  prolonged  until  the 
next  following  juridical  day."     The  section  ap- 
pears to  their  Lordships  to  be  essentially  a  pro- 
•cedure  clause,  and  to  be,  in  substance,  a  re-enact- 
ment of  sect.  3  of  the  Code  of  Civil  Procedure. 
Its  language  is  not  calculated  to  suggest  that  a 
-chumant   may  bring  an  action  for  recovery  of 
land,  after  the  period  of  limitation  has  run,  if  he 
<!an  show  that  the  last  day  or  days  of  that  period 
were  non- juridical,  and  that  his  claim  was  pre- 
ferred upon  the  first  juridical  day  after  its  expira- 
tion.   Yet  that  would  be  the  logical  result  of 
fiiring  effect  to  the  argument  of  the  appellant. 
Their  Lordships  are  satisfied  that  no  question  of 
pnxiednre  is  raised  by  the  circumstances  of  the 
present  case,  and  they  are  also  of  opinion  that 
sect.  12  of  42  &  43  Vict.  c.  53,  is  not  controlled 
■either  by  the  Code  of  Civil  Procedure  or  by  sect. 
20  of  the  Act  49  &  50  Vict.  c.  95.    The  latter 
-rlaiue  is  qualified  by  sect,  1  of  the  same  Act, 
which  provides  that  the  enactments  which  it  con- 
tains, including  sect.  20,  though  otherwise  applic- 
able, should  have  no  effect   against  any  other 
statute,  in  so  far  as  they  may  be  inconsistent 
■mth  the  object,  the  context,  or  any  of  the  provi- 
sions  of    such   statute.    Even  if    sect.  20  were 
-prima  facie  applicable  to  the  present  case,  their 
Lordships    venture    to    doubt    whether,    having 
regard  to  that  reservation,  it  could  be  permitted 
to  control  the  plain  intention  of  the  Legislature 
as  expressed  in  the  clause  which  gives  a  right  of 
challenge  to  the  appellant ;  but  in  the  view  which 
they  take  it  is  unnecessary  to  decide  that  question. 
Their  Lordships  have  to  express  their  concurrence 
in  the  reasons  rendered  by  the  learned  judges  in 
both  courts  below.    They  will  humbly  a^dvise  Her 
Majesty  to  affirm  the  judgments  appealed  from, 
and  to  dismiss  the  appeal,  the  costs  of  which  must 
be  home  by  the  appellant. 
Solicitors  for  the  appellant,  Carr  and  Martin. 
Solicitors  for  the  respondents,  Wilde,  Berger, 
4uid  Moore. 


July  3,  4,  5,  and  28. 
(Present:   The  Eight  Hons.  the   Eabl  of  Skl- 
BOBNE,    Lords    Watson,   Hobhouse,    Mac- 
NAOHTEN,  MoBBis,  and  Shand,  and  Sir  B. 

COTTCH.) 
HlBSCBE  AND  OTBEBS  V.  SiHS  AND  OTBEBS.  (a) 
ON  APPEAL  FBOU  THE  8UPBEM E  COUBT  OF  THE 
CAPE  OF  GOOD  BOFE. 

Company  —  Liability  of  directors  —  Agreement 
made  bona  fide  but  ultra  vires — Measure  of 
damages — Market  price  of  sJiares. 

Where  the  directors  of  a  company  made  an  agree- 
ment for  the  sale  of  shares,  which  was  in  fact 
partially  nlti-a  vires,  but  was  made  bona  fide,  t» 
the  honest  and  reasonable  belief  that  it  was  for 
the  interest  of  the  company,  they  cannot  be 
charged  with  dolus  malus  or  fraud  merely  be- 
cause the  effect  of  the  transaction  was  to  cause  a 
rise  in  the  shares  of  the  company,  which  enabled 
them  to  sell  shares  of  their  own  at  prices  which 
gave  them  large  profits ;  and  the  proper  measure 
of  damages  in  an  action  brought  by  shareholders 
against  the  directors  in  respect  of  the  transaction 
is  the  value  of  the  shares  to  the  company  if  the 
agreement  had  not  been  made.  A  subsequent 
market  price,  due  to  the  influence  upon  a  market, 
fluctuating  /rom  day  to  day,  of  the  impugned 
transaction  itself,  is  not  the  proper  measure  of 
what  might  have  been  realised  from  the  shares 
if  no  such  transaction  had  taken  place. 

Judgment  of  the  court  below  reversed. 

McKay  V  case  (33  L.  T.  Bep.  517  ,-  2  Ch.  Liv.  1)  ; 
and  Weston's  case  (40  L.  T.  Eep.4S;  10  Ch. 
Div.  589J  distinguished. 

This  was  an  appeal  from  a  judgment  of  the 
Supreme  Court  of  the  Cape  of  Grood  Hope  (De 
VUiiers,  C.J.,  Buchanan  and  Upington,  JJ.),  who 
had  reversed  a  judgment  of  the  High  Court  of 
Griqualand  (Laurence,  J.  president,  and  Solomon, 
J.),  in  an  action  brought  by  the  respondentu 
against  the  appellants. 

The  respondents  were  the  trustees  of  the  Orange 
Biver  Asbestos  and  Land  Company  Limited,  and 
the  appellants  were  three  of  the  directors  of  the 
company. 

The  facts  out  of  which  the  litigation  arose 
appear  very  fuUy  from  the  judgment  of  their 
Lordships. 

The  Attorney  -  General  (Sir  J.  Rigby,  Q.C.), 
Finlay,  Q.C.,  and  C.  E.  E.  Jenkins  appeared  for 
the  appellants. 

Sir  E.  Clarke,  Q.C.,  Cozent-Hardy,  Q.C.,  and  S. 
Dobb  for  the  respondents. 

The  following  authorities  were  cited  in  the 
course  of  the  arguments,  which  turned  to  a  great 
extent  upon  the  effect  of  the  evidence : 

£<Ien  V.  Rididale'i  Railtoay  Lamp   Company,  61 

L.  T.  Bep.  444 ;  23  Q.  B.  Div.  368  ; 
Weatofi's  case,  40  L.  T.  Bep.  43  ;    10  Ch.  Div.  579 ; 
McKaft  cane,  33  L.  T.  Bep.  517 ;  2  Ch.  Liv.  1 ; 
yant-y-Olo  Iron  Works  Company  v.  Orove,  S8  L.  T. 

Bep.  345  :  12  Ch.  Div.  738  ; 
Clay  V.  Rufford,  5  De  G.  &  Sm.  768 ; 
Oceanic  Steam,  Navigation  Company  T,  Suth^rberry, 
43  L.  T.  Bep.  743 ;  16  Ch.  Div.  236. 

Finlay,  Q.C.  was  heard  in  reply. 
At  the  conclusion  of  the  arguments  their  Lord- 
ships took  time  to  consider  their  judgment. 

(a)  B- potted  byO.  E.  Ualmn,  Esq.,  Harrlatra-at-LAW. 
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July  28. — Their  Lordships'  judgment  was  de- 
livered bv 

The  Eabl  of  Selbobne.  —  This    action   -was 
brought   in  Dec.  1891   by  the   re8X>ondent8,   as 
trustees  for  the  Orange  River  Asbestos  and  Land 
Company    Limited,    a   company  established   at 
Kimberley,  in  South  Africa,  and  registered  under 
that  name  on  the  16th  Dec.  1889,  against  the  appel- 
lant and  two  others,  Voelklein  and  Haarhoff, 
who  had  been  directoi-s  of  the  Griqnaland  West 
Copper  and  Mineral  Mining  Syndicate  Limited, 
under  which  name  the  business  of  the  plaintiffs' 
company  was  carried  on  from  the  5th  Feo.  1889  to 
the  end  of  that  year.    The  principal  ground  on 
which  relief  is  sought  against  the  appellants  is 
set  forth  in  paragraphs  9  to  l5  of  the  plaintiffs' 
declaration,  which  are  as  follows  :  "  The  plaintiffs 
further  say  that  on  or  about  the  8th  Aug.  1889, 
when  the  said  company  canied  on  business  as  the 
Griqualand  "West  Copper  and  Mineral    Mining 
Syndicate  Limited,  the  defendants,  as  such  direc- 
tors as  aforesaid,  engaged  the  services  of  one 
Francis  Oats  to  report  on  the  farm  Zoetvlei,  the 
property  of  the  said  syndicate,  for  which  report 
the  defendants  promised  to  give  the  said  Oats  the 
option  of  purchasing  at  par  10,000  reserved  shares 
of  the  said  syndicate  of  the  nominal  value  of  11. 
each,  such  option  to  expire  on  the  23rd  Aug.  1889, 
and  further  promised  that  in  the  event  of  uie  said 
Oats  purchasing  the  said  10,000  shares,  the  defen- 
dants would  pay  him  lOOOt.    The  said  Oats  in- 
spected the  said  farm    Zoetvlei,    and    reported 
favourably  but  incorrectly  thereon  to  the  defen- 
dants on  the  19th  Aug.  1889,  and  on  the  23rd  Aug., 
in  pursuance  of  the  aforesaid  agreement,  the  defen- 
dants delivered  to  the  said  Oats  10,000  shares  of 
the  syndicate,  which  were  then  of  the  value  of 
488. 6a.  per  share,  and  paid  him  the  sum  of  lOOOZ. 
The  aforosaid  contract  between  the  defendants 
and  the  said  Oats,  under  which  the  said  shares 
were  delivered  to  the  said  Oats,  was  wrongful, 
unlawful,  and  fraudulent,  and  was  made  by  the 
defendants  not  in  the  interests  of  the  said  syndi- 
cate,   but    to   induce  the  said  Oats  to  make  a 
favourable  report  on  the  said  fai'm,  so  that  the 
shares  of  the  said  syndicate  might  rise  in  value, 
and  enable  the  defendants,  who  were  lai"ge  share- 
holders in  the  said  syndicate,  to  benefit  themselves 
thereby.     The  plaintiffs  submit  that  the  delivery 
of  the  said  10,000  shares,  the  property  of  the  said 
syndicate,  by  the  defendants  to  the  said  Oats,  was 
wrongful,  unlawful,  and  fraudulent,  and  that  the 
plaintiff  company  is  entitled  to  recover  from  the 
defendants  the  difference  between  the  value  of  the 
said  shares  on  the  23rd  Aug.  1889,  to  wit,  24,250L, 
and  the  amount  received  for  them  from  the  said 
Oats,  to  wit,  10,000/.,  such  difference  being  14,250J. 
The  plaintiffs  further  submit  that  they  are  also 
entitled  to   recover  the  sum  of  1000?.  from  the 
defendants."    There  were  some  other  matters,  in 
respect  of  which  relief    was   not  obtained ;    of 
those  no  notice  need  be  taken.    The  High  Court 
of  Griqnaland,  on  the  15th  Dec.  1892,  gave  relief  to 
the  extent  of  holding  the  appellants  liable  for 
lOOOZ.,  the  diffei-ence  between  the  par  value  of  the 
shares  taken  by  Francis  Oats  and  the  sum  of 
9000t.  paid  by  him  to  the  company;  Laurence, 
J.,    President    of    that    court,    thinking    that 
there  was  no    "  clear  proof  either  of  fraud  as 
against   the    company  in  the   agreement    with 
Oats,  or  of  resultmg  damage  to  the  company." 
Solomon,  J.,  the  other   judge,    also   held   that 


the  charge  of  fraud  was  not  proved,  but  thinkiiig 
that  the  defendants,  as  directors,  were  not  juatifiel 
in  the  delivery  of  the  shares  to  Oats  on  the  23rd 
Aug.  1889,  and  that  the  proper  measure  of  damages 
was  the  price  of  the  company's  shares  on  that 
day,  as  quoted  in  the  Kimberley  share  market,  he 
would  have  given  judgment  against  the  appeilaito 
for  11,875Z.  In  the  Court  of  Appeal  (the  Snpreme 
Court  of  the  Cape  of  Good  Hope)  a  case  of  farad 
was  held  to  be  established,  and  judgment  ms 
given  against  the  appellants  on  the  2ud  March  18i)J 
for  10,8752.,  which  sum  the    plaintiffs  declared 
their  willingness  to  accept,  although  (but  for  that 
concession)  the   court   would    have    given  them 
14,250^,  the  amount  claimed  in  their  declaration. 
Their  Lordships  ore  of  opinion  that  the  appeUants- 
were  properly  held  liable  in  the  High  Court  of 
Griqualand  for  the  difference  between  dOOOl.  and 
the  pai-  value  of  the  shares,  and  that  the  wal 
question  upon  the  present  appeal  is  whether  thej 
ought  to  be  held  liable  for  more.     The  bargain 
with  Francis  Oats  is  admitted  to  have  been  that 
he  should  have  the  option  for  a  fortnight,  in  con- 
sideration of   the   service  he  was  to  render,  of 
taking  the  10,000  shares  in  question  at  a  discoont 
of  10  per  cent.,  though  the  lawyers  who  drew  up 
the  agreement  of  the  8th  Aug.  thought  it  prudent 
to  give  it  the  form  which  it  there  assumed.  It  was 
not,  in  their  Lordships'  opinion,  competent  for 
the  directors  to  issue  those  shares  at  a  disconnt 
so  as  to  make  the  holder  liable  for  less  than  their 
full  amount.     Oats  received  certificates  for  the 
10,000  shares  as  fuUy  paid  up,  and  on  the  faith  of 
those    certificates    all    those    shares    afterwards 
passed  into  the  hands  of   bond  fide  purchasers 
from    him     (or   from    his    agent    and    partner 
Hinrichsen)  as  against  whom  the  company  was 
estopped  from  saying  they  were  not  fully  paid  up. 
In  these  circumstances  (unless  the  larger  claim 
has  been  made  out),  the  appellants,  as  directors 
who  issued  those  shares,  are,  in  their  Lordships' 
opinion,  answerable  for  the  difference  between  tbe 
90002.  paid  and   the  par  value.      The  question 
whether  the  company  is  entitled  to  tiite   larger 
relief  given  by  the  Court  of  Appeal  depends  on 
particular  facts,  and  the  inferences  proper  to  be 
drawn  from  them.     The  plaintiffs  have  been  con- 
tent to  rely  on  the  statements  (chiefly  on  cross- 
examination)  of  the  defendants  themselves  and  of 
Oats  and  Hinrichsen,  and  on  the  documents  filed 
in  the  cause.    They  have  sought  no  relief  against 
Oats  or  Hinrichsen  in  this  action  or  otherwise. 
The  company,  under  its  original  name,  was  regis- 
tered on  the  Ist  Feb.  1889,  and  had,  before  July  in 
that  year,   acquired  certain  properties,  which  do 
not  appear  to  nave  been  profitable.    Its  nominal 
capital  was  80,000  shares  of  12.  each,  of  which  all 
but  15,000  were  either  taken  by  the  promoters  or 
issued  to  the  public,  15,000  being  reserved  for 
future  allotment.    No  dividend  was  ever  paid, 
and  the  only  mai-ket  for  the  shares  (now  valueless) 
appears  to  have  been  at  Kimberley,  a  small  place, 
wmch,  in  consequence  chiefly  of  the  neighoonr- 
hood  of  diamond  fields  and  gold  fields,  was  the 
centi-e  of  various  speculative  undertakings.    One 
of  the  exhibits  in  the  cause,  much  relied  upon, 
by  the  respondents,  is   a  certified  extract  from 
the  books  of  the  Kimberley  Share  Dealers  and 
Brokers  Association,  showing    "all    the  official 
Stock    Exchange    quotations    relating    to   the 
dealii^  in  the  shares  of  the  Griqnauuid  West 
Copper  and  Mineral  Company,  Limited  betwen 
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July  1  and  Oct.  30,  1889,"  by  which  it  appears 
that  in  that  market  there  were  no  actual  sales  of 
those  shares  during  July,  except  at  a  discount  of 
fifty  per  cent,  or  more,  and  that  the  August  quo- 
tations down  to  the  8th  were  very  little  higher, 
irithout  any  actual  sale  at  more  than  12«.  per 
share.  On  tiie  8th  Aug.  the  morning  quotation  was 
14s.,  that  in  the  afternoon  ISs.,  at  which  prices 
there  were  some  actual  sales.  The  rise  went  on 
by  rapid  steps  till  the  2'2nd  Aug.  when  the  price  of 
50».  M.  was  reached;  afterwards  there  was  a 
gradual  decline,  beginning  with  488. 6<2.  on  the  23rd 
Aug.,  but  the  shares  continued  above  par  till  the 
end  of  October.  There  is  some  danger,  even  in 
a  court  of  justice,  of  the  mind  being  too  much 
affected  by  the  unfavourable  impression  produced 
by  an  atmosphere  of  speculation  such  as  that 
which  prevailed  at  Kimberley  in  1889,  of  which 
the  influence  on  all  the  parties  to  the  transaction 
in  question  (unless  Mr.  Wein^rten  be  an  excep- 
tion) is  suflficiently  manifest.  For  that  as  weU  as 
other  reasons  their  Lordships  thought  it  their 
duty  to  examine  closely  the  evidence  on  which 
their  judgment  ought  to  depend.  The  purchase 
of  the  Zoetvlei  farm,  between  120  and  150  miles 
from  Kimberley,  by  the  company  from  two  of  the 
defendants,  Hirsche  and  Wemgarten,  and  certain 
other  persons,  was  the  cause  wmch  gave  occasion 
for  the  agreement  with  Oats  of  Aug.  8,  1889. 
It  was  made  about  the  middle  of  July  1889,  and 
ms  ratified  at  the  same  time  with  that  agree- 
ment by  the  board  of  directors  on  Aug.  21.  Its 
good  faith  and  validity  have  not  been  impeached, 
except  by  questions  -addressed  to  some  of  the 
defendants  in  the  suit  on  cross-examination. 
Their  Lordships  see  no  reason  to  doubt  that  that 
purchase  was  made  under  a  bond  fide  belief  that 
it  would  be  profitable  to  the  company.  The  farm 
had  been  acqiiired  by  the  vendors  in  1888  from  an 
inanrance  company  at  the  Cape  for  45001. ;  and 
something  more  was  aftei-wards  spent  by  them  on 
it.  TheGriqualand  Company  took  it  over  as  at  cost 
price,  with  a  stipulation  for  a  further  payment  to 
the  vendors  out  of  profits,  if  made.  It  contained 
a  large  deposit  of  the  mineral  called  asbestos, 
which,  if  suitable  in  quality  to  the  English  or 
European  markets,  might  have  proved  very 
valuaole.  Some  samples,  obtained  near  the  sur- 
face, had  been  sent  in  1888  to  Hamburg  and  to 
London,  and  bad  been  condemned  as  too  brittle 
for  those  markets.  But  to  the  London  opinions 
upon  them  it  was  added  that  it  was  consistent 
with  experience  that  the  quality  might  improve  as 
the  workings  got  deeper ;  and  of  other  samples 
which  were  sent  to  CardifE  in  May  1889  a  very 
favourable  opinion  was  given.  Mr.  Francis  Oats 
was  a  mining  engineer,  well  known  at  Kimberley, 
who  had  held  important  appointments  and  stood 
high  in  his  profession ;  a  man  of  substance,  and 
in  all  respects  of  good  reputation ;  not,  indeed, 
qualified  as  an  expert  to  pronounce  upon  the  com- 
mercial value  of  the  mineral,  but  a  man  whose 
report  upon  it,  as  a  mining  engineer,  might  be 
trustworthy  and  valuable  The  agreement  with 
him  was  that  he  should  go  to  Zoetvlei  and  report 
upon  it;  and  that,  for  that  consideration,  he 
sbonld  have,  for  a  fortnight  reckoned  from  Aug. 
9, 1889,  the  option  of  taking  10,000  of  the  com- 
paay's  reserved  shares  at  2«.  less  than  the  par 
value,  being  48.  more  than  the  highest  price  at 
which  they  had  until  then  been  quoted.  To  allow 
that  tome  was  not,  in  the  opinion  of  their  Lord- 


ships, unreasonable  or  beyond  the  power  of  the 
directors,  if  acting  in  good  faith.  If,  on  the  other 
hand,  the  intention  was  (as  alleged  by  the  plain- 
tiffs) to  bribe  Oats  to  make  a  fevom-able  report, 
the  givers  and  the  receiver  of  such  a  bribe  would 
be  equally  culpable,  and  a  remedy  might  have 
been  sought  against  Oats  as  well  as  the  directors. 
But,  although  Oats  was  a  man  of  substance  and 
had  made  a  large  profit  by  selling  the  shares,  no 
proceeding  has  been  taken  against  him.  The 
bona  fides  of  his  report,  as  made  on  the  19th  Aug. 
has  not  been  seriously  (if  at  all)  called  into  ques- 
tion. In  those  circumstances  their  Lordships 
cannot  presume  bad  faith,  without  cogent  proof, 
against  a  man  not  called  upon  to  defend  himself, 
and  they  think  that  the  onus  of  proving  it  against 
the  directors  who  made  or  who  ratified  the  agree- 
ment must  be  satisfied  in  some  other  way  than  by 
mere  inference  from  the  terms  of  the  agreement 
itself,  though  they  do  not  approve  of  the  form 
which  it  was  made  to  assume.  The  plaintiff's  case 
wajs  that  in  making  that  agreement  on  the  8th 
Aug.  the  defendants  acted  with  a  view  only  to  their 
own  interest  as  shareholders  desirous  of  making  a 
profit  out  of  their  shares,  and  not  with  a  view  to 
the  interest  of  the  company.  Of  that  case  there 
is  no  direct  evidence.  It  is  denied  positively  on 
oath  by  all  the  defendants  who  took  part  in 
negotiating  the  agreement,  and  the  question  is 
whether  facts  have  been  proved  from  which,  not- 
withstanding that  denial,  it  ought  to  be  inferred. 
If  the  true  efiect  of  the  whole  evidence  is  that 
the  defendants  truly  and  reasonably  believed  at 
the  time  that  what  they  did  was  for  the  interest 
of  the  company,  they  were  not  chargeable  with 
dolus  malus  or  breach  of  trust  merely  because 
in  promoting  the  interest  of  the  company  they 
were  also  promoting  their  own,  or  because  they 
afterwards  sold  shares  at  prices  which  gave  them 
large  profits.  Mr.  Oats  and  his  attorney  (and 
partner  in  the  profit  derived  from  the  transaction), 
Mr.  Hinrichsen,  though  not  defendants,  were 
witnesses  in  the  cause,  and  they  were  not  cross- 
examined  as  if  their  credit  was  meant  to  be  called 
in  question.  To  their  evidence  their  Lordships 
will  first  refer,  premising  that  the  negotiation 
with  Oats  was  throughout  conducted  and  con- 
cluded by  the  defendant  Hirsche,  on  behalf  of 
himself  and  his  co-directors,  King  and  Voelklein. 
They  were  consenting  parties  to  the  agreement ; 
and  all  three  afterwards  concun-ed  with  Wein- 
garten  (who  lived  at  some  distance)  in  ratifying  it 
at  the  board  meeting  of  the  21st  Aug.,  and  in 
authorising  the  delivery  of  the  10,000  shares. 
That  the  company,  after  completing  the  purchase 
of  Zoetvlei,  had  not  more  than  'ZOOOl.  or  3000Z. 
left  available  for  working  the  asbestos,  or  for 
their  other  operations,  is  a  fact  not  in  contro- 
versy. Oats's  account  of  the  matter  was  that 
when  it  was  first  proposed  to  him  that  he  should 
visit  Zoetvlei  and  report  on  the  mineral  deposit, 
he  said  "  It  was  an  awkward  place  to  go  to,  and, 
having  no  interest  in  the  company,  I  should 
expect  to  be  well  paid ;  "  to  which  the  reply  was 
that  "  they  were  short  of  funds ; "  and  that  he 
then  himself  made  the  suggestion  that  "they 
might  compensate  me  by  giving  me  the  refusal 
of  an  interest."  "I  suggested,"  he  says,  "the 
refusal  of  a  small  interest  at  market  rates.  They 
insisted  on  my  taking  a  refusal  of  not  less  than 
10,000,  if  any."  And,  on  cross-examination,  "I 
did  not  think  it  a  very  good  bargain  when  I  made 
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it.  Thought  the  odds  were  against  mj  exercising 
the  option."  He  denied  that  any  inducement 
was  held  out  to  him  to  report  favourably,  and  said 
that  ills  report  "was  aimplj  based  on  what  he 
saw,  and  made  for  no  ulterior  motive."  As  to 
the  state  of  the  market,  and  the  sales  made  for 
him  by  Hinrichsen  during  his  absence  from 
lamberley,  he  said  that  "when  the  discussion 
began  the  shai-es  were  at  11«.  or  128.  They  had 
begun  to  rise  and  went  on  rising  during  discus- 
sion." Hinrichsen  sold  about  7000  of  them  ;  he 
thought,  mostly  to  King ;  they  were  "  not  worth 
keeping  at  the  price  they  went  to ;  .  .  .  the 
rest  of  my  shares  were  then  placed  in  the  pool. 
I  think  I  arranged  with  Hinrichsen  to  sell  at  25s." 
Hinrichsen  said  that  Oats  did  not  consult  him 
about  the  arrangement  with  the  company,  but 
only  told  him  about  it  afterwards.  l^Ue  Oats 
was  away  no  communication  between  them  took 
place,  or  was  possible.  "  He  told  me  I  should  do 
the  best  for  his  interest  in  his  absence ;  it  was  at 
my  snegeation  that  he  gave  me  these  instructions. 
The  shares  went  up  rapidly.  I  signified  to  the 
directors  he  would  exercise  the  option  while  he 
was  absent,  about  a  week  after  his  departure.  I 
sold  most  of  the  shares,  these  very  shares,  about 
this  time  at  35*.  The  shares  rose  from  the  8th 
to,  say,  the  16th,  and  by  that  time  I  had  sold 
pretty  well  half  of  the  10,000  shares.  I  subse- 
quently sold  about  1500  more,  and  the  rest  I 
pooled  with  Mr.  King.  I  sold  the  shares  openly 
in  the  market ;  everyone  knew  they  were  Oats's 
shares.  It  did  not  strike  me  that  his  selling 
would  create  suspicion  in  the  minds  of  the  public. 
I  should  say  Mr.  Oats  made  between  60002.  and 
7000Z.  profit  out  of  the  sale  transaction  of  the 
shares.  This  would  be  including  the  1000{." 
That  estimate  must  rapresent  the  whole  profit 
made  by  the  sale  of  the  10,000  shares,  and  not 
merely  Oats's  portion  of  it  as  between  himself 
and  Hinrichsen ;  about  half  of  them  (according  to 
the  same  evidence)  having  been  sold  at  358..  and 
3,000,  or  more,  having  been  "  pooled "  after  the 
market  began  to  decline.  If  the  "  pooled  "  shares 
were  sold  after  the  16th  Sept.  (as  might  be  inferred 
from  Weingarten's  statement  that  he  received 
what  was  due  to  him  from  the  produce  of  the 
"  pool "  in  October),  they  realised  less  than  35s. 
per  share.  It  would  not  be  safe  to  draw  conclu- 
sions from  Oats's  impression  (which  was  not 
corroboi-ated  by  other  evidence),  that  most  of  the 
shares  sold  by  Hinrichsen  before  "  pooling  "  the 
rest  were  pm-chased  by  the  defendant  King.  Nor 
do  their  Lordships  think  that  any  inference,  un- 
favourable to  the  parties  concerned,  ought  to  be 
drawn  from  the  fact  tliat  the  certificates  for  the 
10,000  shares,  which  were  originally  prepared  in 
the  name  of  Oats,  were  issued  in  that  of 
Hinrichsen.  It  seems  obvious  that  the  relations 
between  Oats  and  Hinrichsen,  and  the  frequent 
and  necessary  absence  of  Oats  from  Kimberley 
(he  said  he  was  there  only  for  a  day  or  two  after 
his  return  from  Zoetvlei),  might  have  made  that 
convenient,  and,  if  Hinrichsen  spoke  truth,  thera 
was  no  disguise  about  the  fact  that  the  shares 
sold  by  Hinrichsen  belonged  to  Oats.  The  evi- 
dence of  those  witnesses  does  not  appear  to  their 
Lordships  to  be  wanting  in  candour ;  and  they  see 
no  reason  to  disbelieve  it.  It  is  confirmed  in 
all  the  material  points  which  must  have  been 
matter  of  common  knowledge  to  Oats  and  the 
defendants,  by  what    the    defendants    say.     It 


might  at  first  sight  seem  that  the  instmctiont 
given  by  Oats  to  Hinrichsen  as  to  selling,  if  tibe 
market  price  should  reach  25s.,  ought  to  discredit 
his  statement  that  he  thought  "the  odds  were 
against "  his  "  exercising  the  option."  But  such 
a  contingency  might  be  prorided  for,  without  an 
expectation  that  it  would  happen.  The  defen- 
dants King  and  Hirsche  both  said,  in  effect,  thit 
such  a  rise  as  took  place  after  the  8th  of  Aug. 
could  not  at  that  time  reas.'>nably  have  been 
anticipated,  and  they  referred  to  their  own  acts  is 
showing  that  they  did  not  expect  it.  King  sajs 
that  he  sold  some  thousands  of  shares  at  abont 
15s. ;  and  Hirsche,  that  he  accompanied  Oats  to 
Zoetvlei  without  leaving  any  instructions  as  to 
his  shares.  It  was  with  Hirsche  alone  that  Oata 
had  any  direct  communication,  and  whatever 
profit  Hirsche  might  have  made  out  of  the  diares 
which  he  sold,  he  was  at  all  events  in  no  haste 
to  sell,  and  both  he  and  King  and  Weingaiten 
i-etained  to  the  last  a  large  number  of  shares 
unsold.  Hirsche  had  in  his  name  from  the  com- 
mencement of  the  comi)any's  operations  a  great 
many  shares,  of  which  he  said  that  the  chief  part 
belonged  to  or  were  distributed  by  him  amongst 
other  persons,  and  that  he  retained  at  his  own 
disposal  abont  8900,  of  which  only  one-fourth 
were  his  own,  and  that  of  these  89O0  he  still  held 
about  four-fifths  when  his  evidence  was  given. 
His  share  accounts,  extracted  from  the  company's 
registers,  were  in  evidence ;  they  showed  that 
between  the  end  of  July  and  the  end  of  Septembe- 
1889  he  sold  only  2050  shares,  and  of  those  only 
325  in  Aug.,  and  that  at  the  end  of  that  year 
20,528  shares  remained  in  his  name,  out  of  which 
(about  850  having  been  acquired  by  purchase  in 
December),  6198  remained  when  the  company  was 
reconstituted  under  its  new  name,  and  he  then 
increased  his  interest,  and  in  April  1892  held 
11,819  shares.  As  to  the  bona  fidet  of  the  agree- 
ment with  Oats,  Hirsche  said :  "  I  decidedly 
considered  that  this  arrangement  ydth  Oats  was 
in  the  interest  of  the  company.  I  thought  that 
if  he  reported  favourably  he  would  exercise  his 
option,  and  the  company  would  get  9000/.,  which 
would  materially  strengthen  its  financial  position 
and  enable  it  to  work  on  a  larger  scale,  while  if 
he  I'eported  unfavourably  the  company  would  be 
no  loser.  I  had  no  conversation  with  Oats 
durins  the  journey  either  to  or  from  the  farm 
as  to  nis  report  upon  the  prospecting,  and  did 
not  influence  him  in  any  way.  Apart  from  the 
special  agreement  with  Oats,  I  should  haveam- 
sidered  Uie  bargain  with  him  good  business  in 
the  financial  position  of  the  company"  (meaning, 
as  he  explained  in  answer  to  a  question  by  the 
Court,  "  in  connection  with  getting  this  report, 
and  not  independently  of  it ")  .  .  .  "I  do  not 
now  consider  this  was  a  most  imprudent  con- 
tract ;  would  make  a  similar  one  again."  Those 
statements  of  Hirsche  are  corroborated  by  those 
of  the  defendants  King  and  Voelklein,  which 
were  equally  strong  and  distinct.  Hirsche  was 
in  frequent  communication  with  King ;  Voelktei 
was  ill  at  the  time,  but  was  kept  informed  by 
King  of  what  was  going  on.  'rhose  witnesses 
were  severely  cross-examined  as  to  their  own 
speculations,  and  as  to  certain  combinations  or 
syndicates  to  "protect  the  market,"  begun veiT 
soon  after  the  company  was  formed,  and  continued 
till  it  changed  its  name  or  later ;  to  which,  as  to 
"  pooling,"  when  the  market  fell  in  Sept.  1889 
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Oats  and  Weingarten  became  pai-tiea.  King, 
though  he  sold  most  of  his  shares,  retained  to 
the  end  a  gi-eat  many ;  not  less  (as  appeared  from 
the  extracts  from  the  share  registers)  than  4780. 
Yoelklein  was  a  dealer  in  shares,  and  had  a  large 
interest  in  the  company,  and  admitted  that  he 
"jobbed,  bought,  and  sold."  The  particulars  of 
his  dealings,  and  how  many  shares  he  retained 
unsold,  do  not  appear ;  nor  do  the  particulars  of 
the  operations,  in  Aug.  or  Sept.  1889,  of  the 
"  protecting  "  syndicate  or  of  Slng ;  they  do  not 
seem  to  have  been  asked  for.  "Whatever  suspicion 
those  dealings  might  have  justified,  if  the  evidence 
of  those  two  defendants  had  stood  alone,  it  does 
not  stand  alone ;  and  there  is  no  counter  evidence 
on  the  main  point  as  to  the  good  faith  of  the 
agreement  with  Oats.  "Weingarten  stood  in  a 
more  favourable  poBition.  I^  was  one  of  the 
vendors  of  Zoetvlei  of  the  minerals  on  which  he 
had  formed  a  hopeful  opinion.  He  lived  and 
carried  on  business  in  Griquatown,  at  some  dis- 
tance from  Kimberley,  and  said  he  had  nothing 
to  do  with  the  share  market.  Of  the  arrange- 
ment with  Oats  he  knew  nothing  till  after  it 
was  concluded ;  he  was  first  informed  of  it  when 
Oata  and  Hirsche  passed  thi'ough  Griquatown  on 
their  way  back  from  Zoetvlei.  He  approved  of  it. 
and  was  afterwards  present  at  the  meeting  of  the 
23rd  Aug.  when  it  was  confirmed.  He  was  not  a 
director  of  any  other  company  besides  those 
syndicates ;  he  "  pooled  "  some  of  his  shares,  and 
in  Oct.  18^  received  from  Hii-sche  as  his  quota 
of  the  produce  of  the  pool  3000Z.  "When 
examined  he  still  held  about  5000  shares.  So  fai' 
as  probabilities  go  their  Lordships  cannot  say 
that  they  are  opposed  to  the  statements  of  the 
defendants  that,  in  making  the  agreement  with 
Oats,  they  acted  in  good  faith  and  t^elieved  they 
were  doing  the  best  for  the  company's  interest. 
Their  Lordships  think  that  as  things  stood  on 
the  8th  Aug.  they  might  reasonably  entertain  that 
belief,  ana  that  if  they  did  so  no  dolus  malus 
oi^bt  to  be  imputed  to  them  because  they  after- 
wards confirmed  and  acted  upon  that  agreement, 
the  market  for  shares  having  in  the  meantime 
risen.  The  company  beyond  question  wanted 
money,  and  it  does  not  appear  to  their  Lordships 
that  there  was  any  probability  on  the  8th  Aug.  of 
its  being  obtained  by  any  attempt  to  dispose  of 
the  reserved  shares  in  any  other  manner  on 
better  terms  or  with  more  prospect  of  advantage 
to  the  undertaking.  It  is  impossible  on  the 
evidence  to  say  that  there  was  not  at  that  time 
reasonable  gi-ound  for  believing  the  asbestos  to  be 
valuable.  The  character  and  reputed  means  of 
Oats  might  well  be  thought  likely,  if  he  took  the 
shares,  to  add  strength  to  the  company ;  even  the 
knowledge  that  such  a  man  was  consulted,  and 
had  agreed  to  view  the  property  and  report  upon 
it,  stipulating  for  a  fortnight's  option  to  take 
10,000  shares,  might  create  confidence  in  and  add 
to  the  credit  of  the  undertaking  (as  it  would 
appear  by  some  passages  in  the  evidence  to  have 
actually  done),  though  the  rapidity  with  which 
that  effect  wonld  be  produced  might  not  have 
been  foreseen.  On  the  other  hand,  if  those  10,000 
•liares  had  been  at  that  time  thrown  upon  the 
market  by  the  directoi's  themselves  (and  whatever 
Was  done  was  sure  to  be  known  in  the  share 
market  of  such  a  place  as  Kimberley),  without 
anything  else  being  done  to  strengthen  the  com- 
pany's position,  the  effect  might  very  probably 


have  been    to  depress,  instead  of   raising,  the 
market ;    and  no    piu-chasers  might  have  been 
found  for  so   large  a  number  of  shares  at  18s., 
much  less  above  par  value.    Nor  is  that  a  mere 
speculative   opinion ;    the   weight    of    evidence 
appears  to  their  Lordships  to  be  in  favour  of  the 
conclusion  that  the  price  of  those  shares  would 
never  have  gone  up  as  it  did  if  the  agreement 
with  Oats  had  not  been  made,  though  the  upward 
tendency  of  the  general  share  market  at  Kim- 
berley and  the  operations  of   some  speculators 
might  have  contributed  to  it,  as  the  defendant 
King  said  they  did.    But  King  had  said   just 
before,  "  To  the  best  of  my  memory,  when  the 
negotiations  with  Oats  first  commenced,  the  shares 
of    the  Griqualand    Syndicate  were    somewhere 
between  9s.  6d.  and  lis.  per  pound  share,  fully- 
paid  ;  and  from  that  time  till  the  negotiations ' 
were  concluded  there  was  a  constant  impixtve- 
ment  in  the  shares,  it  having  become  known  that 
there  was  a  possibility  of  Oats  going  out  to  re- 
port."   Hirsche  sai^,  "  As  I  was  seen  talking  to 
Oats  by  brokers  and  others  (the    conversation 
being  in  the  street)  the  shares  rose."    And  it  was 
proved  by  the  quotations  which  were  in  evidence 
that  the  company's  shares  were  quoted  and  sold 
at  14<.  on  the  morning  and  18«.  in  the  afternoon  of 
the  8th  Aug.    The  opinion  of  Oats  himself  (who 
did  not  beueve  that  the  "  talk  "  with  him  or  his 
"  going  out "  led  to  or  had  anything  to  do  with 
the  rise  in  the  shares)  is  not,  in  their  Lordships' 
judgment,  of  equal  weight    with    that   of    bis 
attorney,  Hinrichsen,  who    lived  at  Kimberley, 
and  was  likely  to  know  more  of  the  ways  of  the 
market  there.    Hinrichsen  sold  the  shares  which 
Oats  took  openly.    "  Everyone,"  he  says,  "  knew 
they  were  Oats's  shares ;  it  did  not  strike  me  that 
his  selling  would  create  suspicion  in  the  minds 
of  the  public."    And  as  to  the  cause  of  the  rise, 
"  I  have  had  considerable  experience  in  share- 
dealing  in  Kimberley.    My  opinion  is  the  shares 
went  up  on  the  strength  of  such  a  man  as  Mr. 
Oats  interesting   himself  in  the  property,  and 
going  out  to  it,  the  shares  having  been  neglected 
for    so    long.    The  share   market    generally  at 
Kimberley  about  that  time  was  of  an  improving 
state.    Their  Lordships,  upon  the  whole  evidence, 
are  unable  to  differ  from  the  judgment  of  the 
learned  President  of  the  High  Court  of  Griqua- 
land as   to   the  absence  of  any  sufficient  proof 
either  of  fraud  against  the  company  in  the  agree- 
ment with  Oats,  or  of  resulting  damage  to  the 
company  beyond  the  lOOOZ.    As  to  the  measure 
of  damage,  they  do  not  think  that  the  authorities 
cited  by  the  respondents,  of  which  McKay's  case 
(33  L.  T.  Rep.  617  ;  2  Ch.  Div.  1),  and  Weston's 
case  (40  L.  T.  Rep.  43;    10  Oh.  Div.  579),  are 
typical  examples,  are  applicable  to  this  case  when 
reduced  to  one  of  an  agreement  made  bond  fide, 
but  partially  ultra  vires.    Those  were  cases   in 
which  directors  or  fiduciary  agents  of  companies 
had  appropriated  to  themselves  and  for  their  own 
benefit,  by  means  of  secret  bargains  with  promo- 
ters or  vendors,  shares  represented  as  paid-up  for 
which  no  consideration  had  been  given,  or  other 
property  of  which  they  were  trustees  for  their 
companies.    In  all  of  them  the  actual  or  pre- 
sumable value  was  treated  as  a  proper  subject  for 
evidence ;    and  the  principle   applicable    is    (in 
McKay's  ease)  thus  explained  by  Mellish,  L.J. : 
"I    think    he    is    only    liable    for   what   was 
the  fau-  value  of  the  shares  when  the  allotment 
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was  made,  or  at  any  sabBeqnent  time.  But 
McKay  is  a  wrong-doer;  and  therefore,  in  esti- 
mating the  damages,  a  presumption  may  be  made 
against  him  which  could  not  be  made  against  a 
person  who  was  not  a  wrong-doer."  In  the  present 
case,  unless  fraud  or  bad  faith  in  making  the 
agreement  of  the  8th  Aug.  1889  has  been 
brought  home  to  the  defendants,  they  are  not 
wrong-doers  in  the  sense  in  which  Melliah, 
L.  J.  used  the  word.  They  speculated,  indeed ; 
but  only  with  their  own  shares,  their  title  to 
which  was  unquestionable,  and  has  not  been 
questioned.  They  made  no  condition  or  stipula- 
tion with  Oats  for  their  own  benefit,  and  had  no 
interest  in  the  10,000  shares  which  he  took,  or  any 
of  them.  If  the  agreement  itself  of  the  8th  Aug. 
was  not  fraudulent,  none  of  the  consequential 
steps,  taken  upon  the  footing  of  it  either  by  Oats 
or  by  the  directors,  were  so.  If  a  case  of  fraud 
or  bad  faith  had  been  made  out,  it  might 
follow  that  the  23rd  Aug.,  when  the  shares  were 
delivered,  and  not  the  day  on  which  the  agreement 
was  made,  ought  to  be  regarded  in  the  estima- 
tion of  damages.  Even  in  that  case,  their  Lord- 
ships would  have  been  imable  to  agi-ee  with  the 
learned  judges,  who  thought  that  the  price  quoted 
for  the  company's  shares  in  the  Kimberley 
market  on  the  23rd  Aug.  was  the  necessary  or 
proper  measure  of  damages.  The  case  of  pre- 
miums fluctuating  from  day  to  day  in  a  suddenly 
inflated  local  market  is  not  one  which,  in  any  of 
the  authorities  to  which  i-eference  has  been  made, 
the  courts  had  to  consider;  the  facts  in  those 
cases  did  not  raise  the  question  whether  more 
than  par  value  should  be  charged.  It  is,  no 
doubt,  true  that  in  the  Kimberley  market  all  the 
10,0(J0  shares  taken  by  Oats  were  (at  different 
times)  actually  sold,  as  were  a  large  numlier  of 
other  shares  in  the  company ;  some  belonging  to 
the  defendants,  and  some  of  them  (it  does  not 
appear  whose  or  how  many)  were  sold  at  48».  6d. 
on  the  23rd  Aug.  But  the  inference  that 
10,000  shares,  if  brought  into  the  market  on  that 
dajr.  would  or  might  have  been  all  sold  for  that 
price,  does  not  appear  to  their  Lordships  to  be 
warranted  or  reasonable.  The  profits  actually 
made  by  the  sale  of  those  10,000  shares  (which 
might  have  been  recovered  from  Oats,  if  a  case 
could  be  made  out  against  him,  in  a  suit  pro- 
perly instituted)  were  only  about  7000/.,  less  than 
half  the  amount  claimed  by  the  declaration  in  the 
case,  which  the  Supreme  Court  of  the  Cape  of 
Grood  Hope  would  have  awarded  if  no  concession 
had  been  made  by  the  plaintiffs,  and  less  by 
more  than  3000Z.  than  the  10,S75Z.  to  which  the 
claim  was  reduced  by  their  concession,  the  sum 
which  has  been  awarded  by  the  judgment  tmder 
appeal.  Their  Lordships  express  no  opinion 
upon  the  question  whether,  if  fraud  had  been 
proved,  the  amount  of  the  profits  made  by  Oats 
would  have  been  a  just  measure  of  damages  as 
against  the  dii"ectors,  but  they  have  no  difficulty 
in  saying  that  it  would  have  been  much  more 
consonant  with  their  ideas  of  justice  than  that 
adopted  by  the  Supreme  Court  of  the  Cape  of 
Good  Hope.  Not  thmking  fraud  proved,  and  look- 
ing upon  the  confirmation  of  the  agreement  of  the 
8th  Aug.  at  the  board  meeting  of  the  21st,  and 
the  subsequent  delivery  of  the  shares  as  only  the 
performance  in  good  faith  of  that  agreement  by 
the  directors  after  Oats  had  done  the  stipulated 
service  ia  the  company  in  reliance  upon  it,  their 


Lordships  have  come  to  the  conclusion  that  tbe 
damages  in  the  case  ought  not  to  exceed  what 
would  have  been  the  fairly  presumable  value  of 
the  10,000  shares  to  the  company  if  the  agree- 
ment of  the  8th  Aug.  had  never  beienmade.  Tbat 
was  the  utmost  that  the  company  conld  have 
lost  by  the  transaction,  and  they  ought  not  to 
recover  more  than  they  might  reasonably  be 
presumed  to  have  lost.  A  subsequent  market- 
price,  due  wholly,  or  to  an  extent  which  conld 
not  now  be  distinguished,  to  the  influence  upon 
the  market  of  that  transaction  itself,  cannot  be 
a  just  or  reasonable  measure  of  what  mig^t 
have  been  realised  from  the  shares  if  no  sncli 
agreement  had  been  made;  and  their  Lordships 
are  led  by  the  evidence  to  conclude  that  the 
transaction  did,  in  fact,  so  influence  the  market 
Under  those  circumstances  they  think  that  the  8th 
Aug.  and  not  the  2.3rd  is  the  date  to  which  the^ 
ought  to  look  for  the  purpose  of  estimating  tl» 
loss  to  the  company  by  the  transaction :  the 
shares  were  not  before  that  date  quoted  at  a  price 
equal  to  that  which  Oats  agreed  to  give:  and 
there  are  no  materials  from  which  their  Lord- 
ships can.  infer  that  the  company  would  have 
been  able  to  issue  them  above  par  if  there  bad 
been  no  agreement  giving  Oats  the  option  to  take 
them.  Their  Lordships  will  therefore  humbly 
advise  Her  Majesty  to  reverse  the  judgment  <rf 
the  Supreme  Court  of  the  Cape  of  Grood  Hope, 
and  to  restore  that  of  the  High  Court  of 
Griqualand.  The  appellants  will  have  the  costs 
of  the  appeal;  but  there  will  be  no  costs,  on 
either  side,  of  the  appeal  to  the  Supreme  Court  of 
the  Cape  of  Good  Hope. 

Solicitors  for  the  appellants.  Ingle,  Cooper,  and 
Holmes. 

Solicitors  for  the  respondents.  White  and 
J)e  Buriatte. 
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COURT   OF   APPEAL. 

May  29,  31,  and  June  1. 
(Before  Lindlet,  Lopes,  and  Davet,  L.JJ.) 
The  Geosvenoe  and  West   End   Railwat 
AND  Teeminus  Hotel  Company  Limited  r. 
Hamilton,  (a) 

APPEAL  FEOM  THE  (JUEEN'S  BENCH  DIVISION. 

Nui$ance — La)ullord  and  tenant — Injury  to  liotue 
—  Vibration — Worhing  of  steam-engines  on 
adjoining  land  of  lessor — JEstoppel — Derogation 
from  grant — Damages — Remoteness. 

The  vibratiori  caused  by  the  working  of  sltaiii>- 
engines  on  land  belonging  to  lessors  adjoining 
certain  buildings  demised  by  them  to  a  lessee 
necessitated  the  pulling  down  of  the  buildings  a* 
dangerous  structures,  obliging  the  lessee  to  take 
other  premises  for  his  business,  which  thereby 
suffered  damage.  At  the  date  of  the  deiniie 
both  lessors  and  lessee  knew  thai  the  demised- 
buildings  were  in  an  unstable  eondiiiou.  and  the 
lessee  was  also  aware  of  the  existence  of  the 
engines  on  the  lessors'  land. 

Held,  that  the  lessee  had  a  cause  of  action  against 

(a)  Beported  by  E.  A.  Scbatcblbt,  Esq.,  Baniiter.«t-L««. 
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the  Jestors  on  the  ground  of  nuisance ;  that  the 
leaors  were  estopped  from  saying  that  the  build- 
ings were  in  an  unstable  condition  at  the  time  of 
the  demise ;  and  that,  in  estimating  damages, 
not  merely  the  loss  of  the  term  demised,  but  also 
all  losses  fairly  attributaMe  to  the  wrongful  act 
of  the  lessors,  ought  to  be  regarded. 
Decision  of  Grantham,  J.  affirmed. 

This  action  was  brought  to  recover  the  sum  of 
62?.  10«.,  being  one  quarter's  rent  due  in  respect 
of  certain  buildings  which  had  been  demised  by 
the  plaintiff  company  to  the  defendant,  Hemy 
Thomas  Hamilton,  by  an  indenture  dated  the 
25th  March  1887,  for  a  term  of  fourteen  years, 
subject  to  a  proviso  enabling  the  plaintiff  com- 
pany to  put  an  end  to  the  lease  at  any  time  upon 
giving  six  months'  notice  to  the  defendant.  The 
lease  contained  a  covenant  by  the  plaintiff  com- 
pany that  the  defendant,  his  executors,  admini- 
stratoi-s,  and  assigns,  duly  paying  the  rent,  and 
performing  and  observing  the  covenants  thereby 
reserved  and  contained,  might  at  all  times  during 
the  continuance  of  the  term  thereby  granted 
mrietly  enter  into,  hold,  enjoy,  receive,  and  take 
uie  rents,  issues,  and  profits  of  the  demised 
premises  without  any  claim  or  demand  to  the 
contrary  by  the  plaintiff  company,  their  successors 
or  assigns,  or  any  person  rightfully  claiming  by, 
nnder,  or  in  trust  for  them. 

By  his  amended  statement  of  defence  the 
defendant  denied  that  he  owed  the  plaintiff  com- 
pany the  snm  of  62Z.  lOs.,  or  any  sum,  for  the 
following  reasons : 

The  defendant  stated  that  he  was  a  printer  and 
publisher,  and  had  carried  on  his  business  in  the 
buildings  held  nnder  the  lease,  and  that  he  and 
his  predecessors  in  title  for  more  than  twenty 
Tears  before  the  commencement  of  this  action 
had  been  entitled  to  have  and  had  of  right  the 
buildings  supported  by  the  land  adjacent  thereto. 

The  defendant  alleged  that  shortly  after  he 
entered  under  the  lea«e  the  plaintiff  company 
wrongfully  excavated,  and  in  a  careless  and 
negligent  manner,  the  land  owned  by  them 
adjacent  to  the  buildings  of  the  defendant,  and 
wrongfully  removed  the  land,  or  part  of  it,  and 
placed  on  land  adjacent  to  the  buildings  of  the 
defendant  engines  for  boring  and  working  artesian 
wells  for  the  purpose  of  supplying  the  hotel,  the 
property  of  the  plaintiff  company,  with  water,  and 
other  engines  for  working  dynamos  for  supplying 
the  said  hotel  with  electric  light ;  that  the 
engines  were  placed  and  worked  in  a  negligent 
and  careless  manner,  and  lessened  and  damaged 
the  support  to  the  defendant's  buildings  by 
nbrations;  that  the  buildings  of  the  defendant 
were  thereby  deprived  of  the  support  to  which 
thCT  were  entitled,  and  cracked,  iDulged,  started 
and  warped,  and  became  dangerous ;  that  upon 
the  24th  June  1893,  on  the  application  of  the 
London  County  Council  to  a  metropolitan  police 
magistrate,  the  buildings  were  condemned  as 
dangerous  structures,  and  were  ordered  to  be 
renovated  and  repaired ;  and  that,  consequently, 
the  defendant,  with  his  family  and  under-tenants, 
was  obliged  to  leave  the  buildings,  and  ceased  to 
carry  on  his  business  therein. 

In  the  alternative  the  defendant  alleged  that  by 
reason  of  the  premises  he  had  been  interfered  with 
m  the  quiet  enjoyment  of  the  bmldings,  and  been 
deprivMof  the  use  and  advantages  thereof,  con- 


trary to  the   plaintiff  company's  covenant,  and 
that  his  business  had  thereby  been  damaged 

The  defendant  counter-claimed,  alleging  that  by 
reason  of  the  premises  he  has  been  obliged  to 
seek  for  and  obtain  other  buildings  wherein  to 
carry  on  his  business,  and  in  so  doing  had  been 
put  to  great  expense,  and  had  been  damaged  and 
suffered  great  loss. 

The  dSendant  stated  the  particulars  of  special 
damage,  which  amounted  to  1961.  18s.  To  which 
he  added  the  loss  of  profite  of  his  business  when 
carried  on  in  the  new  premises — 691. 17s. ;  and  he 
claimed  1850Z. 

The  plaintiff  company,  in  reply,  alleged  that  the 
buildings  at  the  time  when  they  were  demised  to  the 
defendant  were  old  and  in  an  unstable  condition ; 
that  the  engines  complained  of  had  been 
previously  erected ;  and  that  the  defendant  knew 
these  facte  at  the  time  of  taking  the  lease.  It 
was  proved  at  the  trial  that  the  defendant's 
buildings  at  the  date  of  the  lease  were  in  an 
unstable  condition. 

The  action  was  tried  before  Grantham,  J.  and  a 
common  jury  on  the  23rd  and  24th  April  1894, 
when  his  Lordship  directed  the  jury  that,  if  the 
defendant's  buildings  were  in  fact  brought  down 
by  the  vibrations  from  the  plaintiff  company's 
engines,  the  plaintiff  company  was  liable  in 
damages  to  the  defendant  on  the  counter-claim. 

The  jury  found  a  verdict  for  the  plaintiff  com- 
pany on  the  claim  for  621.  10«.  (the  amoimt  of  the 
rent),  and  a  verdict  for  the  defendant  on  the 
counter-claim  for  308?.  5s.  with  costs  of  the  action, 
and  judgment  was  entered  accordingly. 

The  plaintiff  company  now  appealed,  and  also 
applied  for  a  new  trial  as  to  the  counter-claim  on 
the  ground  of  misdirection  in  that  the  learned 
judge  was  wrong  in  directing  the  juiT  that  the 
defendant  was  entitled  to  a  verdict  on  the  counter- 
claim if  they  found  that  the  vibrations  from  the 
plaintiff  company's  engines  had  injured  the 
defendant's  buildings,  and  that  the  learned  judge 
ought  to  have  directed  the  jury  that  the  plaintiff 
company  would  be  liable  if  there  was  such  an 
amount  of  vibration  from  the  engines  as  would 
have  affected  houses  of  ordinary  stability,  and 
that  the  plaintiff  company  would  not  be  liable 
unless  there  was  such  an  amount  of  vibration 
from  their  engines ;  and  further,  on  the  ground 
that  the  verdict  found  for  the  defendant  on  the 
counter-claim  was  unreasonable  and  against  the 
evidence;  and  further,  on  the  ground  that  the 
damages  were  excessive,  and  that  some  of  the 
damages  awarded  by  the  jury  were  too  remote  and 
not  recoverable  in  point  of  law. 

/.  O.  Witt,  Q.C.  and  Hwne-Rothery  (T.  Terrell 
with  them)  for  the  appellante. — At  the  time  when 
the  respondent  took  the  lease  the  demised  build- 
ings were  in  an  unstable  condition  to  his  know- 
ledge. That  fact  was  disregarded  by  the  learned 
judge,  although  it  was  a  very  material  one.  If 
the  buUduu^  had  not  been  in  an  unstable  condition 
they  would  not  have  been  brought  down  by  the 
vibrations  of  the  appeUante'  engines.  To  entitle 
the  respondent  to  succeed  on  his  counter-claim  he 
must  prove  that  the  vibrations  were  such  as  to  be 
a  nuisance  to  a  person  occupying  a  reasonably 
well-built  house : 

Robinson  v.  Kilvert,  61  L.  T.  Eep.  60  j  41  Ch.  Div. 

88; 
Adams  v.  Oibney,  6  Bing.  656 ; 
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Oa»  Light  and  Coke  Company  y.  Veitry  <ff  8t.  Mary 
AVbottt,  Ktnrington,  53  L.  T.  Bep.  457 ;  15  Q.  B. 
Dir.  1 ; 

Crump  T.Lamhert,  15  L.  T.  Bep. '600;  L.  Bep.  3 
£q.  409. 

SDavbt,  L.J.  referred  to  Walter  v.  Selfe  (4  De  G. 
5  Sm.  315),  where  burning  bricks  on  a  man's  own 
land  ao  as  to  be  offensive  to  a  neighbour  was  held 
to  be  a  nuisance.]  It  is  true  that  a  man  who 
ci-eates  on  his  land  an  electric  current  for  his  own 
purpoaea  and  discharges  it  into  the  earth  beyond 
ids  control  ia,  on  the  principle  of  Fh  tehevT.  By  la  n  ds 
(19  L.  T.  Rep.  220 ;  L.  Rep.  3  E.  &  I.  App.  330),  as 
responsible  for  damage  caused  bj  that  current  as 
he  would  have  been  if  instead  he  had  discharged 
a  stream  of  water.  But  where  the  act  ia  done  in 
pursuance  of  a  provisional  order  of  the  Board  of 
Trade  it  is  protected  to  the  same  extent  as  other 
nuisances  under  statutory  authority : 

^af tonal  T«l«p%one  Company  Limited  v.  Balcer, 
68  L.  T.  Bep.  283 ;  (1893)  2  Ch.  186. 

[Davey,  L.J. — Fletcher  v.  Bylanda  (itfci  eup.)  and 
the  long  series  of  decisions  from  Tenant  v.  Golding 
(1  Salk.  21,  360)  downwards,  show  that  anyone  who 
brings  upon  his  land  that  which  would  not  in  the 
natural  condition  of  the  land  be  there,  ousht  to  keep 
it  in  at  his  peril ;  and  that  if  it  escapes  he  is  liable 
for  the  consequences.]  As  between  two  neighbours 
the  vibrations  caused  by  the  appellants'  engines 
would  not  have  been  a  nuiaance,  and  the  fact  that 
the  appellants  and  the  reapondent  atood  in  the 
relation  of  landlord  and  tenant  can  make  no 
difference,  because  the  existence  or  non-existence 
of  a  nuisance  does  not  depend  on  the  relation  of 
the  parties.  [Davet,  L.J. — ^The  nature  of  the  act 
of  nuisance  doea  not ;  but  whether  it  is  actionable 
or  not  may  depend  on  the  relation  of  the  parties. 
A  man  cannot  derogate  from  his  own  grant :  Cale- 
donian Hallway  Company  v.  Sprot,  2  Macq.  449.] 
The  lease  here  contained  an  express  covenant  for 
quiet  enjoyment,  limited  in  its  application,  for  it 
only  apphed  ao  long  as  the  respondent  paid  hia 
rent.  Therefore  the  respondent  cannot  succeed 
on  his  counter-claim  on  the  ground  of  breach  of 
implied  covenant  for  quiet  enjoyment.  For  the 
whole  covenant  implied  in  the  word  "  demise  "  is 
restrained  by  an  express  covenant  for  quiet  enjoy- 
ment: 

Line  v.  Stephenson,  4  Bing.  N.  C.  678. 

[Davet,  L.J. — The  principle  that  a  landlord  can- 
not uae  his  land  so  as  to  interfere  with  the  enjoy- 
ment of  adjoining  premises  demised  by  him  was 
considered  in  Euioit  v.  North-Eastern  Railway 
Company,  10  H.  of  L.  Cas.  333.]  As  regards  the 
damages,  even  if  the  respondent  had  any  cause  of 
action,  he  was  not  entitled  to  damages  occasioned 
by  the  fact  that  the  new  premises  he  took  were 
not  suitable  for  carrying  on  his  business  of  a 
printer  and  publisher,  and  that  his  business  fell 
off.  The  loss  must  be  shown  to  be  the  natural 
and  reasonable  consequence  of  the  appellants' 
conduct : 

WUliamt  v.  Burrell,  1  C.  B.  402 ; 

Loclce  T,  Furze,  15  L.  T.  Bep.  161  j  L.  Bep.  1  C.  P. 
441; 

Badley  v.  Baxendale,  9  Ex.  841. 

The  lease  was  determinable  by  a  six  months' 
notice  by  the  appellants,  and  that  fact  is  material 
in  estimating  the  damages.  The  true  measure  of 
dami^ies  can  only  be  the  loss  of  the  value  of  the 
lease. 


Coleridge,  Q.C.  and  T.  Dale  Hart,  for  the  respon- 
dent, were  not  called  upon  to  ar^e  as  to  whether 
the  respondent  had  a  cause  of  action  on  the 
counter-claim ;  and  aa  to  the  amount  of  dama^ 
on  the  counter-claim  they  were  willing  to  kare 
that  to  be  settled  by  the  court,  acceding  to  the 
suggestion  of  the  court  that  the  damages  should 
be  reduced  to  200{. 

LlNDLET,  L.J. — This  case  raises  a  question  of 
some  importance.  The  action  isby  the  plaintiff  com- 
pany as  landlords  against  the  defendant  as  tenant 
for  a  quarter's  rent.  That  is  met  by  a  counter- 
claim to  the  effect  that  the  plaintiff  company  has 
by  working  certain  pumping  and  dynamo  engines 
in  the  immediate  vicinity  of  the  tenant's  house 
shaken  the  house  down.  The  vibration  caused 
by  working  the  engines  waa  so  great  that  the 
tenant  was  obliged  to  move.  And  he  complains 
that  he  has  been  put  to  necessary  expense  through 
what  has  been  done  by  the  plaintiff  compauj. 
The  first  question  ia  thia.  Is  there  any  cause  of 
action  on  the  counter-claim  at  all  ?  Mr.  Witt 
argued  that  there  waa  not.  He  said  that  the 
tenant's  house  was  a  weak,  delicate  house,  and 
that  in  consequence  of  that  the  tenant  was  seek- 
ing to  impose  on  his  landlords  a  more  extensive 
burden  than  an  ordinary  person  would  have. 
And  Mr.  Witt  argued  that,  in  order  to  support 
the  action  on  the  counter-claim,  the  vibration 
must  have  been  such  as  to  be  a  nuiaance  to  a 
pei-son  occupying  a  reasonably  well-built  house. 
As  between  persons  not  standing  in  the  relation 
of  landlord  and  tenant  that  might  be  so ;  but  this 
is  a  case  of  landlord  and  tenant — not  a  case  of 
strangers,  merely  neighbours  to  each  other— and 
that  is  a  different  matter.  The  house  at  the  time 
it  was  shaken  down  waa  an  old  bouse.  It  \ras 
described  by  one  of  the  witnesses  as  being  a 
delicate  house.  It  was  built  on  piles  in  a  place 
which  had  formerly  been  a  marsh,  and  was  twelve 
inches  out  of  the  perpendicular.  This  must  have 
been  known  to  the  landlords  at  the  time  the  house 
was  let.  The  landlords  have  shaken  the  house 
down,  and  yet  it  is  said  that  the  tenant  has  no 
cause  of  action.  In  my  opinion,  the  tenant  has 
a  cause  of  action  on  the  counter-claim.  The 
cause  of  action  arises  from  the  vibration  which 
shook  the  house  down,  and  in  consequence  of  the 
relationship  of  landlord  and  tenant  existing 
between  the  parties,  the  landlords  (the  company; 
are  estopped  from  saying  that  the  house  was  a 
weak  house.  Otherwise  we  should  be  allowing 
the  landlords  to  derogate  from  their  own  grant 
and  that  cannot  be  the  law.  I  agree  that  the 
derogating  from  the  grant  would  not  of  itself  be 
a  cause  of  action.  But  the  cause  of  action  here 
is  the  shaking  down  of  the  bouse.  This  view 
geta  rid  of  all  dif&culty  about  implying  a  cove- 
nant for  quiet  enjoyment  more  extensive  than  the 
express  covenant  contained  in  the  lease.  [His 
Lordship  read  the  covenant  and  continued  :j 
That  is  a  very  limited  covenant  which  would  not 
cover  this  case;  and  Line  v.  Stephenson  {ubi  rup) 
shows  that,  where  a  lease  contains  an  express 
covenant  for  quiet  enjoyment,  it  excludes  any  more 
extensive  covenant  being  implied.  But  the  cause 
of  action  here  is  nuisance,  not  the  breach  of  anj 
implied  covenant.  Then  a  question  was  raised 
as  to  the  amount  of  damages.  It  is  said  that 
the  true  measure  of  damages  is  the  loss  of  the 
value  of  the  lease.  Unquestionably,  if  the  lease 
had  any  value,  that  would  have  to  be  taken  into 
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consideration  in  estimating  damaees,  and  the 
term  of  the  lease  would  be  material.  But  the 
damages  in  my  opinion  are  not  confined  to  th9 
damage  (if  any)  which  flowed  from  the  loss  of 
tbe  lease ;  it  would  be  erroneous  to  hold  that. 
The  true  principle  to  be  applied  is  that  which 
is  applicable  to  cases  of  tort,  i.e.,  that  the  injured 
party  is  entitled  to  damages  for  whatever  is  the 
natural  consequence  of  the  wrongful  act.  Here 
it  was  a  natural  consequence  oi  the  wrongful 
act  of  his  lessors  that  the  tenant  was  obliged  to 
take  another  house,  and  he  is  entitled  to  damages 
for  the  expenses  of  removal.  The  jnry  have 
assessed  the  damages  on  a  somewhat  too  liberal 
scale,  and  we  Chink  that  the  right  course  will  be 
to  rednce  the  damages  on  the  counter-claim  to  a 
sum  of  2001.,  which  seems  to  be  what  is  fairly 
attributable  to  the  wrongful  act  of  the  lessors. 
As,  however,  the  appeal  has  in  substance  failed, 
the  appeUante  must  pay  the  costs. 

Lopes,  L.J. — 1  am  of  the  same  opinion.  The 
point  that  we  have  to  consider  arises  really 
upon  the  defendant's  coimter-claim.  The  defen- 
dant says  that  the  plaintiffs  have  shaken  down 
his  house.  The  lease  contains  an  express  cove- 
nant for  quiet  enjoyment  of  a  limited  character, 
and  Line  v.  Stephejuon  {uhi  sup.)  shows  that 
the  defendant  cannot  consequently  avail  him- 
self of  any  implied  covenant  of  a  more  extensive 
character,  therefore  the  counter-claim  cannot  be 
based  upon  implied  covenant.  But  the  vibration 
of  the  plaintiffs'  engines  has  shaken  down  the 
defendimt's  house,  and  it  cannot  be  denied  that 
what  the  plaintiffs  have  done  constituted  an  inter- 
ference with  the  comfortable  and  convenient  use 
and  occupation  of  his  house  by  the  defendant. 
That  is  a  nuisance,  and  is  therefore  a  cause  of 
action.  The  plaintiffs  cannot  by  way  of  answer 
rely  on  this,  viz.,  that  they  were  only  nsing  their 
ovn  premises  in  a  reasonable  manner,  that  is  no 
answer:  (see  Bamford  v.  Turrdey,  3  B.  &  S.  62.) 
Bnt  then  the  plaintiffs  say  that  the  defendants' 
house  was  an  old  and  delicate  one,  and  that  if  it 
hadheen  a  reasonably  stable  house  th  ere  would  have 
been  no  nuisance.  It  is  unnecessary  to  say  how 
that  might  be  as  between  strangers.  But  the  fact 
that  the  house  was  unstable  cannot  be  taken 
advantage  of  by  the  plaintiffs,  because  they  let 
the  house  in  that  state  and  condition  of  instability 
to  the  defendant.  The  plaintiffs  are  therefore 
estopped  from  setting  np  the  instability  of  the 
house  as  an  excuse  for  what  they  have  done,  be- 
canae  that  would  be  derogating  from  their  own 
iprant.  As  regards  the  amount  of  damages  I 
tiiink  that  the  defendant  received  more  than  he 
was  entitled  to;  and  I  think  that  2002.  is  the 
proper  sum. 

Davey,  L.J. — I  am  of  the  same  opinion.  Not- 
mthstanding  the  able  and  ingenious  argument  of 
Mr.  Witt,  I  think  that  the  defendant  (the  plain- 
tiff on  the  counter-claim)  is  entitled  to  recover  on 
his  counter-claim.  I  agree  that  the  right  of  action 
cannot  be  based  on  any  implied  covenant  for 
quiet  enjoyment.  The  right  of  action,  in  my 
OTnnion,  is  based  on  ti^spass  or  nuisance ;  and  it 
deprads  on  this,  that  the  plaintiffs  (the  defendants 
on  the  counter-claim)  have  derogated  from  their 
own  grant.  It  is  an  absolute  rule  of  law  that  a 
grantor  cannot  derogate  from  his  own  grant.  He 
oannot  use  his  adjoming  land  so  as  to  interfere 
with  the  enjoyment  of   the   demised   premises. 


That  prindple  is   clearly  stated  in    Caledonian 

Bailway   Company  v.  Sprot  {ubi  sup.) ;  Elliott  v. 
...._.         _    ..  _  ...  .  ^^^ 


)).  It  is  sometimes  put 
plied  obligation,  and  sometimes  as  a  grant  of  a 
guasi-easement— i.e.,  something  in  the  nature  of 
an  easement — to  place  the  lessee  in  the  position  of 
not  being  interfered  with  by  any  dealing  by  the 
lessor  with  his  adjoining  land.  That  is  the  way 
in  which  Sir  Greorge  Jessel,  M.B.  put  it  in  Righy  v. 
Bennett  {ubi  sup.).  He  said  this :  "  If  the  corpo- 
ration had  granted  a  lease  of  land  on  which  a  hoose 
was  to  be  built,  and  it  was  built  in  a  reasonable 
manner,  it  appears  to  me  impossible  to  say  that 
they  could  afterwards  be  entitled  to  let  the  land 
down  by  dealing  with  the  adjacent  land  belong- 
ing to  them.  If,  again,  they  granted  the  house  to 
the  plaintiff  as  it  then  stood,  or  granted  the 
land  on  which  the  house  was  standing,  they 
granted  with  it — if  I  may  say  so — the  easement  or 
the  implied  obligation  or  warranty  that  the  bouse 
should  not  be  let  down  by  anything  done  on  their 
adjoining  land."  The  rule  of  law  as  to  that  is 
also  treated  very  elaborately  from  the  same  point 
of  view  by  Thesiger,  L.J.  in  Wheeldon  v.  Burrows 
(41  L.  T.  Rep.  327 ;  12  Ch.  Div.  31).  In  my 
opinion,  therefore,  the  tenant  is  entitled  to  re- 
cover on  this  counter-claim.  I  should  airive  at 
the  same  result  if  I  dealt  with  the  right  of  the 
lessee  as  a  grant — in  the  nature  of  an  easement 
which  he  has  purchased — of  being  undisturbed  by 
any  dealing  by  the  lessors  with  their  adjoining 
land.  As  to  the  damages,  I  agree  with  the  view 
of  the  other  Lords  Justices.     ^^^  dismissed. 

Solicitors  for  the  appellants,  JIfossop  and  BoUe. 
Solicitor  for  the  respondent,  J,  M.McDonnelL 


Jvly  30  and  Aug.  6. 

(Before  Lindlet,  Lopes,  and  Datet,  L.JJ.) 

Be  Fbances  Beowne  (a  person  through  mental 

infirmity  incapable  of  managing  her  affairs),  (a) 

OEIOINAL  APPLICATION  TO  THE  LOBDS  JUSTICES 
SITTING  IN  LUNACY. 

Lunacy — Person  through  mental  infirmity  incap- 
able of  Tnanaging  her  affairs — Management  atid 
adm.inistration — Lunacy  Act  1890  (53  Viet.  e.  5), 
«.  116— Lunacy  Act  1891  (54  *  55  Viet.  c.  65), 
8.  27,  sub-sect.  4 — Buies  in  Lunacy  1892,  r.  56. 

Having  regard  to  the  language  of  sect.  116  of  the 
Lunacy  Act  1890,  sect.  27  (4)  of  the  Lunacy  Act 
1891,  and  rule  56  of  the  Bules  in  Lunacy  1892, 
the  intention  of  the  Legislature  is  that  persons 
who,  through  mental  infirmity  arising  from 
disease  or  age,  are  incapable  of  managing  their 
affairs,  shaU,for  th«  purposes  of  management 
and  administration,  be  in  all  respects  treated 
as  lunatics. 

A  master  in  lunacy  or  a  judge  has  jurisdiction  to 
appoint  a  receiver  of  the  dividends  alone  of 
brovernment  and  other  securities  standing  in  the 
name  of  a  lunatic,  toiihout  ordering  a  transfer 
of  such  securities  into  the  name  of  the  receiver, 
and  in  some  cases  that  would  be  the  proper  course 
to  adopt ;  but  the  usual  practice  is  to  order  the 
securities  to  be  transferred  into  court,  and  then 

(a)  Brported  bjr  £.  A.  Scratchlet,  Etq.,  B«rTiiter«t-Law. 
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to  let  the  receiver  obtain  the  dividends  from  the 

Paymaster-General. 
A.V  order  was  made  bj  a  master  in  lunacy,  under 
sect.  116  of  the  Lunacy  Act  1890,  on  the  applica- 
tion of  Miss  M.  A.  Browne,  a  niece  and  one  of 
the  next  of  kin  of  Miss  Frances  Browne,  a  ladj 
who  was  eighty-four  years  of  age  and  very  infirm, 
and  it  was  entitled,  "  In  the  matter  of  Frances 
Browne,  spinster ;  and  in  the  matter  of  the  Acts, 
53  Vict.  c.  5,  and  54  &  55  Vict.  c.  65."  The  order 
provided  {inter  alia)  as  follows : 

And  it  baring  been  established  to  my  aatiafaotion 
that  the  said  Frances  Browne  is  a  person  who,  throagh 
mental  infirmity  arising  from  age,  is  incapable  of 
managing  her  affairs,  I  do  order  that,  upon  the  certificate 
of  the  said  master  that  she  has  completed  her  security, 
the  said  M.  A.  Browne  be  and  hereby  is  authorised  on 
behalf  of  the  said  Frances  Browne  to  receive  and  give  a 
discharge  for  the  dividends  accrued  and  to  accrue  upon 
the  undermentioned  securities  standing  in  the  name  of 
the  said  Frances  Browne. 

Among  the  securities  undermentioned  were 
some  sums  of  Colonial  inscribed  Stocks,  which 
are  registered  in  books  kept  at  the  Bank  of  Eng- 
land, the  dividends  being  paid  there. 

The  Bank  objected  to  act  upon  this  order,  on 
the  ground  (1)  that  it  was  wronglr  entitled,  and 
<2)  that  the  master  had  no  jurisdiction  to  make 
it. 

Sect.  116  (1)  of  the  Lunacy  Act  1890  enacts 
that: 

The  powers  and  provisions  of  this  part  of  this  Act 
relating  to  management  and  administration  apply  ('?)  to 
every  person  .  .  .  with  regard  to  whom  it  is  proved 
.  .  .  that  such  person  is  through  mental  infirmity 
arising  from  disease  or  age  incapable  of  managing  his 
affairs. 

Latham,  Q.C.  {Howard  Wright  with  him)  for 
the  Bank  of  England. 

Stoinfen  Eady,  Q.C.  {Sebastian  with  him)  for 
Miss  M.  A  Browne.  ^,,^  ^^  ^„,, 

Aug.  6. — The  following  written  judgments  were 
•delivered : — 

LiNDLKT,  L.J. — In  this  case  an  order  has  been 
made  by  a  master  in  lunacy  under  sect.  116  of  the 
Lunacy  Act  1890,  but  on  presenting  it  to  the 
Bank  of  England  the  bank  officials  have  raised 
objections  to  it,  and  have  declined  to  aot  upon  it 
without  the  direction  of  the  court.  The  order 
runs  thus :  [His  Lordship  read  it,  and  continued :] 
The  first  objection  taken  was  to  the  title  of  the 
order.  But  the  order  is  in  the  form  given  in  the 
schedule  to  the  Rules  in  Lunacy  1892,  and  those 
forms  were  carefully  settled.  In  cases  of  this 
description  it  is  not  thought  desirable  to  head  the 
forms  of  "  orders  in  lunacy  "  so  as  to  publish  more 
than  is  necessary  the  fact  that  the  person  named 
in  the  title  is  in  the  unfortunate  condition  in  which 
that  person  reallv  is.  This  objection  is  untenable, 
and  very  properly  was  not  seriously  insisted  on. 
The  next  objection  was,  that  there  was  no  juris- 
diction to  make  the  order.  This  is,  of  course,  an 
important  matter.  The  general  jurisdiction  of  a 
judge  in  lunacy  is  conferred  by  sect.  108  of  the 
Lunacy  Act  1890,  and  extends  {inter  alia)  to  the 
management  of  the  estates  of  lunatics,  and  by 
sect.  341  "  lunatic  "  includes  a  person  of  unsound 
mind.  The  general  jurisdiction  of  masters  is 
confeiTed  by  sect.  Ill,  and  by  rule  10  of  the 
Bules  in  Lunacy  of  1892.    The  Act  is  divided 


into  parts.  Fart  4  is  headed  thus:  "Judical 
powers  over  person  and  estate  of  Innatics,"  and 
is  subdivided  into  groups  of  sections ;  one  gronp, 
commencing  with  sect.  116  and  ending  with  sect. 
130,  is  headed  ''  Management  and  Administra- 
tion." This  group  of  sections,  it  will  be  ob. 
served,  applies,  first,  to  lunatics  so  found  by 
inquisition ;  secondly,  to  lunatics  not  so  found: 
and  thirdly,  to  persons  who  are.  through  menial 
infirmity  arising  from  disease  or  age,  incapable 
of  managing  their  affairs.  Such  persons  may  be 
lunatics  m  the  common  acceptation  of  the  term, 
or  they  inay  not.  They  are  on  the  border  line,  but 
even  if  they  are  not  insane  enough  to  be  found 
lunatic  by  inquisition,  they  may  for  many  pur- 
poses be  treated  as  lunatic,  though  not  so  found 
by  inquisition.  This  is  plain  from  the  language  of 
sect.  116  of  the  Lunacy  Act  1890,  and  sect.  27  i4i 
of  the  Lunacy  Act  1891,  and  of  rule  56  of  the 
Rules  in  Lunacy  1892.  The  power  of  a  judge  in 
lunacy  to  appoint  a  receiver  of  the  property  of  a 
person  subject  to  his  jurisdiction  under  the  An 
18  conferred  genei-ally  by  sects.  108  and  116  of  the 
Lunacy  Act  1890,  and  rule  83  of  the  Rules  in 
Lunacy  1^2.  Rule  83  expressly  says :  "  A  re- 
ceiver may  be  appointed  in  every  case  in  which 
such  appointment  shall  be  deemed  expedient" 
Certain  specific  powers  are  authorised  to  be  con- 
ferred on  committees  by  sect.  117  and  subsequent 
sections  of  the  Lunacy  Act  1890,  and  sect.  120, 
which  does  not  mention  the  appointment  of  a 
receiver,  does  not,  by  implication  or  otherwise, 
negative  the  power  of  the  judge  to  appoint  a 
receiver  under  the  general  authority  to  which  I 
have  alluded.  The  power  to  appoint  a  receiver 
is  clearly  a  power  relating  to  "  management  and 
administration,"  and,  although  not  specially  men- 
tioned in  the  group  of  sections  so  headed,  is  within 
the  general  words  with  which  sect.  116  com- 
mences. This  being  so,  the  power  can  be  exer- 
cised by  a  master,  and  it  need  not  be  exercised  by 
a  judge  in  person.  Soon  after  the  Rules  in 
Lunacy  1892  had  been  made  a  question  arose 
whether  a  master  had  jurisdiction  to  make  a 
vesting  order  under  sects.  1.33  et  seq.  of  the  Lunacy 
Act  1890,  and  after  carefully  examining  the  Acts 
and  Rules,  all  the  memoers  of  the  Court  of 
Appeal  came  to  the  conclusion  that  he  could,  and 
sucn  orders  have  ever  since  been  made  accordingiy. 
Sect.  133  and  rule  54  authorise  orders  for  tranSer 
into  court  and  vesting  ordera  in  cases  to  which 
sect.  116  applies.  The  jurisdiction  to  make  the 
order  being  clear,  it  is  also  clear  that  the  Bank  of 
England  may  safely  act  upon  it.  Sect.  146  alone 
is  enough  to  protect  the  bank.  Sect.  333  is  still 
more  explicit,  and  although  the  expression  there 
is  "  so  far  as  relates  to  any  property  in  whicha 
lunatic  is  interested,"  that  expression  clearly,  in 
my  judgment,  includes  all  persons  who,  whether 
lunatic  or  not,  are  subject  to  the  jurisdiction  con- 
ferred on  the  judges  in  lunacy,  and  can  be  treated 
as  if  they  wei-e  lunatic  tmder  sect.  116  of  the 
Lunacy  Act  1890.  The  practice  of  appointing  a 
receiver  of  the  dividends  of  Government  and  other 
securities,  without  ordering  a  transfer  of  them 
into  the  name  of  the  receiver,  is  not.  however, 
usual  in  Chancery,  nor  has  it  been  usual  in 
lunacy.  The  practice  has  been  to  order  the 
stocks,  &c.,  to  be  transferred  into  court,  and  then 
to  let  the  receiver  obtain  the  dividends  from  the 
Paymaster- Greneral.  A  settled  practice  like  this 
ought  not  to  be  departed  from  without  sufBcient 
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reason,  tind,  in  general,  it  ought  to  be  adhered  to. 
Nor  la  there  any  reason  for  not  adhering  to  it  in 
this  case.  The  order,  therefore,  will  be  remitted 
to  the  master  for  alteration  accordinglr.  I  have 
no  doubt,  however,  of  the  jurisdiction  of  the 
master  to  make  an  order  in  the  form  adopted  in 
this  case,  nor  of  the  safety  of  the  bank  in  acting 
upon  it,  and,  if  hereafter  an  order  in  this  form 
should  be  deliberately  made  for  any  special 
reason,  the  bank  ought  to  act  upon  it  and  to  pay 
the  dividends  to  the  receiyer,  treating  him  as  an 
agent  duly  appointed  to  receive  dividends  only. 
In  cases  of  shares,  &c.,  in  companies,  a  transfer 
into  coui-t  might  be  inexpedient,  if  not  impossible, 
and  yet  a  receiver  of  the  dividends  might  be 
hi^y  desirable. 

LoPEB,  L.J. — The  matter  has  been  so  fully 
eone  into  in  the  judgment  which  has  just  been  read 
oj  Lindley,  L.J.  and  in  the  judgment  of  Davey, 
L.J.  which  he  has  asked  me  to  read  for  him,  as  I 
propose  presently  to  do,  that  I  myself  shall  say 
very  httle.  There  are  three  classes  of  persons 
mentioned  in  sect.  116  :  first,  lunatics  so  found 
by  inquisition ;  secondly,  lunatics  not  so  found ; 
thirdly,  persons  who,  through  mental  infirmity 
arising  from  disease  or  age,  are  incapable  of 
managing  their  affairs.  Having  regard  to  the 
language  of  sect.  116  of  the  Lunacy  Act  1890, 
and  sect.  27,  sub-sect.  4,  of  the  Lunacy  Amend- 
ment Act  1891,  and  of  rule  56  of  the  Rules  in 
Lunacy  of  1892,  I  am  of  opinion  that  it  was  the 
intention  of  the  Legislature  that  the  last-men- 
tioned class,  for  the  purposes  of  management  and 
administration,  were  to  be,  in  all  respects, 
regarded  and  treated  as  lunatics.  If  this  is 
correct,  all  difficulty  is  removed,  and  the  same 
powers  and  the  same  jurisdiction  in  respect  of 
management  and  administration  exist  in  respect 
of  the  last  class  as  exist  in  the  case  of  the  two 
former  classes  of  persons,  and  the  bank  is  indem- 
nified under  sects.  146  and  333.  In  my  judgment, 
there  is  jurisdiction  to  appoint  a  receiver  of  the 
diTidends  alone,  and,  in  some  cases,  that  would  be 
the  proper  course  to  adopt.  But,  in  this  parti- 
cular case,  I  see  no  reason  to  depart  from  that 
»hich  appears  to  have  been  the  usual  practice. 
The  objection  to  the  title  of  the  order  cannot  be 
supported.  The  title  is  in  accordance  with  the 
form  given  in  the  schedule  to  the  Rules  in  Lunacy 
of  1892. 

Lopes,  L.J.  read  the  following  judgment  of 
Davey,  L.  J. : — The  question  in  this  case  is  whether 
the  Bank  of  England  is  bound  to  act  upon  an 
order  of  Master  Bulwer,  appointing  a  i"eceiver  of 
the  dividends  on  certain  stocks  standing  in  the 
name  of  Miss  Browne  in  the  books  of  the  bank. 
Mr.  Latham  first  objected  to  the  title  of  the  order, 
hut  it  appears  to  be  in  the  form  provided  for  such 
cases  as  the  present  in  the  rules,  and  therefore  no 
objection  can  be  made  to  it.  [His  Lordship  read 
sect  116  (1)  of  the  Lunacy  Act  1890,  and  con- 
tinned  :]  Mr.  Latham  contended  that  the  "  powers 
and  provisions  "  so  made  applicable  are  only  those 
which  are  found  in  the  group  of  sections  under  the 
heading  "  management  and  administi-ation."  In 
my  opinion  this  is  wrong.  I  think  that  the  Act 
means  what  it  says,  and  that  all  powei-s  and  pro- 
tons relating  to  "  management  and  administra- 
tion "  which  are  found  in  Part  4  of  the  Act  are 
mcladed.  Sect.  108  (2)  enables  the  judge  in 
aaaej  to  make  orders  for  the  custody  of  lunatics 


so  found  by  inquisition,  and  the  management  of 
theii-  estates.    Bv  the  83rd  of  the  rules  made  in 
pursuance    of    the    Act,    "A    receiver    may  be 
appointed  in  any  case  in  which  such  appointment 
shall  be  deemed  expedient."    I  agree  that,  if  there 
was  jurisdiction  to  make  the  order  impeached,  it 
might  be  made  by  the  master.    And  I  am  of 
opinion  that,  by  the  joint  effect  of  sect.  108  (2), 
rule  83,  and  sect.  116  (1)  {d),  the  order  for   a 
receiver  in  the  present  case  could  be  made.    And 
I  also  think  that  the  court  can  make  a  vesting 
order  under  sect.  133.    Mr.  Latham  may  be  right, 
and  I  rather  think    he  is  right,  in  construing 
sect.  116  (2)  with  reference  to  sect.  120  as  enabling 
the  judge  to  confer,  in  a  case  like  the  present,  all 
or  any  of  the  powers  in  sect.  120  on  a  person  to 
be  named.    But  I  think  he  is  wrong  in  treating 
sect.  120  as  exclusive.    As  I  have  already  said,  I 
think  the  judge  may  make  orders  for  the  manage- 
ment of  the  estate  of  the  muisi  lunatic  generafly, 
and  I  think  that  sect.  116  (2)  is  not  a  limiting  sec- 
tion, but  is  inserted ez  majori  cautela,  to  enable  the 
judge  to  confer  the  additional  or  special  powers 
enumerated  in  sect.  120.    But,  says  Mr  Latham, 
the  bank  wUl  not  be  indemnified  in  acting  on  the 
order,  because  sect.  333  confines  the  indemnity  to 
any  act  "  so  far  as   relates  to   any  property  in 
wmch  a  lunatic  is  interested,"  and  the  person  in 
question  in  this  case  is  not  a  lunatic,  and  he  refers 
to  sect.  27  (4)  of  the  amending  Act  of  1891.    In 
my  opinion,  the  bank  will  be  amply  protected  by 
sect.  146,  but  I  also  think  that  sect.  333  applies  to 
the  case,  and  that  a  person  within  the  description 
in  sect.  116  (1)  (d)  is  a  lunatic  for  the  purposes  of 
that  section.    Lastly,  it  was  said  that  the  order 
was    wrong    in   appointing    a   receiver   of    the 
dividends  only  of  stocks  standing  in  the  books  of 
the  Bank  of  England  in  the  name  of  the  person 
whose  property  the  coui-t  has   taken  under   its 
protection,     ifo  statutory  provision  relating  to 
the  bank  which  prohibits  or  prevento  such  an 
order  being  made  was  brought  to  our  attention. 
And  I  am  of  opinion  that  l£e  court  has  jurisdic- 
tion, and  I  think  it  important  that  we  should  not 
allow  any  doubt   to  be   entertained   as    to    our 
juiisdiction  to   appoint   a   receiver  of  dividends 
only.     There   may    be  many  cases  hi  which  it 
would  be  highly  desirable  to  adopt  that  course. 
The  receiver  is  but  the  statutory  or  judicial  agent, 
or  attorney,  to  receive  dividends  due  to  the  person 
in  whose  name  the  stocks  are  standing.    But,  as 
it  appears  to  be  unusual  to  appoint  a  receiver  of 
dividends  on  stocks  in  the  books  of  the  Bank  of 
England,  and  there  is  no  sufficient  reason  in  the 
present  case  why  the  stocks  should  not  be  brought 
into  court,  it  will,  perhaps,  be  better  to  follow  the 
usual  practice,  and  direct  the  stocks  to  be  trans- 
ferred into  the  name  of  the  Paymaster-General. 

Solicitors  for  the  applicants,  Freshfielde  and 
Williams. 

Solicitors     for     the     respondent,     Kingsford, 
Dorman,  and  Co. 
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HIGH    COURT    OF   JUSTICE. 

CHANCEET  DIVISION. 
Wednesday,  July  11. 

(Before  Nobth,  J.) 

West  Subbet  Wateb  Company  v.  Guabdians 
OF  the  Chebibet  Union,  (a) 

Waterworlet — Supply  of  water — Sewage  worJee — 
Public  Health  Act  1875  (38  *  39  Fie*,  c.  651, 
s«.  4,  27,  51,  52—Waterworkt  Clau*e»  Act  1847 
(10  Vict.  c.  17),  ».  37— ire»<  Sxirrey  Water  Act 
(32  *  33  Vict.  c.  cxii.),  ss.  2,  4,  6,  35,  38. 

A  rural  sanitary  authority,  acting  under  the  pro- 
vieione  of  the  Puhlic  Health  Act  1875.  empower- 
ing them  to  eonttruet  sewage  works,  and  in 
pursuance  of  a  sewage  scheme  approved  of  by 
the  Local  Oovemment  Board,  had  constructed  a 
well  into  which  water  from  the  Thames  flowed 
by  gravitation  through  a  six-inch  pipe;  and, 
with  the  consent  of  the  Conservators  of  the 
Thames,  had  laid  down  a  pipe  for  the  purpose 
of  drawing  water  from  that  river  by  means  of  a 
pump.  They  had  also  constructed  large  auto- 
matte  flushing  chancers  capable  of  holding 
mMny  gallons  of  water,  and  were  laying 
down,  about  three  miles  of  iron  water  pipes, 
generally  in  the  same  trenches  in  which  the 
sewers  ran,  to  convey  water  to  the  flushing 
ehamhers  for  the  purpose  of  flushing  their 
sewers,  but  without  the  intention  to  supply  the 
water  thus  obtained  by  them  to  any  person  for 
any  purpose  whatever.  A  water  company  in- 
corporated by  Act  of  Parliament,  and  under 
legal  obligation  to  supply  water  to  any  persons 
requiring  it  who  resided  within  the  limits  fixed 
by  the  Act  of  the  company  for  the  supply  of 
water  by  them,,  were  willing  to  supply  water  to 
the  rural  sanitary  authority  for  the  purpose  of 
flushing  their  sewers,  but  the  rural  sanitary 
authority  could  obtain  for  themselves  unfiUered 
water  fit  for  the  sewage  works  at  viuch  less  cost 
than  the  water  company  could  supply  their  pure 
filtered  water,  and  neither  the  rural  sanitary 
authority  nor  any  person  residing  within  the 
limits  fixed  for  the  supply  of  water  by  the  water 
company  were  under  any  legal  obligation  to  take 
their  water  from  the  water  company.  On  a 
special  case  stated  for  the  opinion  of  the  court : 

Held,  that  "  supply  of  water "  under  the  Public 
Health  Act  1876  ineans  a  passing  of  water  from 
one  person  who  has  it  to  another  person  who 
requires  it,  and  that  the  works  in  course  of  con- 
struction by  the  rural  sanitary  authority  were 
not  waterworks  for  the  supply  of  water  within 
the  meaning  of  the  Public  Health  Act  1875,  and 
were  not  an  infringement  of  the  rights  of  the 
water  company. 

Special  case. 

1.  The  plMntiffs  are  a  duly  incorporated  -water 
companj,  the  special  Act  incorporating  them 
beingthe  West  Surrey  Water  Act  1869. 

2.  The  defendants  are  by  virtue  of  the  Public 
Health  Act  1875,  the  rural  sanitary  authority  of 
the  Chertsey  Union. 

3.  The  defendants  are  constructing  certain 
works  for  the  purpose  of  drainingand  disposing 
of  the  sewage  of  the  parish  of  W  eybridge,  and 
the  special  drainage  district  of  Oauands.     The 

(a)  Beported  Xyj  J.  Tbcsteak,  Ew].,  Burlstcr-at-Law. 


whole  of  the  said  works  are  within  the  limits 
for  the  supply  of  water  by  the  plaintifF  companj. 
The  defen^nts  hare  constructed  as  part  of  snek 
works,  or  are  constructing  a  large  tfuik  in  order 
that  into  it  may  flow  by  gravitation  through  tte 
sewers  the  sewage  of  the  said  parish  and  dis- 
trict. The  defendants  are  erecting,  as  further  part 
of  such  works,  condensing  sti^m-engines  to 
work  pumps,  to  force  the  sewage  from  tlie 
tank  to  the  defendants'  sewage  disposal  woib, 
which  are  situate  near  Byfleet.  The  defendant! 
have  since  the  issue  of  the  writ  constructed  a  well 
or  chamber  four  feet  wide,  seven  feet  long,  and 
thirteen  feet  deep,  and  water  from  the  river  Thames 
wUl  flow  by  gravitation  through  a  six-inch  ^ipe 
into  it.  The  defendants  have  entered  into  an 
agreement  with  the  Con^rvators  of  the  Thames 
under  which  the  latter  agree,  in  consideration  of 
the  annual  payment  of  the  sum  of  22.,  to  grant 
permission  (during  pleasure)  to  the  defen Jants  to 
lay  down  such  siz-mch  suction  pipe  under  the 
towpath  near  Weybridge-lane,  with  a  rose  ei- 
tending  beyond  the  face  of  the  river  bank,  for  the 
purpose  of  drawing  a  supply  of  water  for  the 
sewage  works.  The  defendants  intend  to  affix  to 
the  steam-engines  a  pump  or  pumps  to  raise 
water  from  the  well  or  chamber  for  the 
purpose  of  supplying  watei'  to  the  condensers  of 
the  engines,  and  of  flushing  the  sewers  is 
their  district,  and  intend  to  use  about  30,000 
gallons  a  day  for  the  condensers,  and  also  about 
30,000  gallons  a  day  for  flushing  the  sewers. 

4.  The  defendants  axe  constructing  sixteen 
automatic  flushing  chambers,  each  being  at  a 
higher  level  than  the  well  or  chamber,  the 
highest  being  164  feet  above  Ordnance  datum,  and 
level  with  the  sewer.  Of  such  chambers  one  has 
a  capacity  of  600  gallons,  one  a  capacity  of  730 
gallons,  four  a  capacity  of  1000  gallons  each,  seven 
a  capacity  of  ISOO  gallons  each,  one  a  capacity  of 
3000  gallons,  and  two  a  capacity  of  600O  gallons 
each,  making  together  28,750  gallons. 

6.  The  defendants  have  laid  or  are  laying 
about  three  miles  of  iron  water  pipes  generally  in 
ilie  same  trench  and  at  the  same  depth  aa 
the  sewers,  to  convey  water  to  the  floshisg 
chambers.  In  these  water  pipes  at  the  bottom 
of  the  manholes  the  defendants  have  fixed  or  are 
fixing  about  115  special  flushing  valves,  which  the 
defendants  intend  to  connect  with  the  sewers. 
The  defendants  intend  to  use  the  pipes  and  the 
flushing  chambers  and  the  flashing  valves  for 
flushing  the  sewers. 

6.  At  the  said  sewage  disposal  works  the  de- 
fendants are  erecting  steam-engines  and  a  pump, 
and  are  constructing  a  well,  and  intend  therewitn 
to  pump  water  to  be  used  in  supplying  the  last- 
mentioned  engines,  and  for  treating  the  sewage, 
for  which  purpose  they  will  also  use  rain  water. 

7.  The  water  which  the  defendants  propose  to 
use  will  be  unfiltered  water,  which  it  is  intended 
shall  be  taken  only  in  the  manner  and  for  the 
purposes  aforesaid. 

The  questions  for  the  decision  of  the  court  are: 
(1)  Whether  the  works,  or  some  of  the  works, con- 
stmcted  or  proposed  to  be  constructed  by  the 
defendants  are  waterworks  within  the  meaning  of 
the  Public  Health  Act  1875.  (2)  Whether  the 
proposed  dealing  by  the  defendants  with  the 
water  is  "  a  supply  of  water,"  and  whether  the 
works  or  proposed  works  are  for  supplying,  or 
used  for  supplying,    water  in  contraventica  of 
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the  provisions  of  the  Public  Health  Act  1875. 
(3)  Whether  the  defendants  have  the  right  to 
take,  pomp  np,  store,  and  distribute,  bj  way  of 
pipes  and  otherwise,  sudi  water  as  they  may 
require  for  their  own  use,  and  for  the  purposes  of 
their  condensing  engines,  and  for  flushing  their 
sewers  in  the  parish  and  district  aforesaid. 

Cozens-Hardy,  Q.G.  and  Mulligan  for  the  plain- 
tiffs.— The  defendants  are  making  sewage  works, 
and  in  the  course  of  so  doing  are  erecting  water- 
Torks,  and  thereby  infringing  the  plaintifls'  rights 
under  their  Act.  They  referred  to  the  West 
Snirey  Water  Act  1869,  ss.  2.  4,  6,  35,  38. 
'So&TB,  J. — That  is,  the  plaintiffs  have  power  to 
supply  the  defendants  with  what  they  want.] 
Yes.  The  plaintiffs  must  supply  the  defendants 
irith  water  lor  flushing  sewers.  They  referred  to 
the  Waterworks  Clauses  Act  1847,  s.  37.  The 
defendants  are  prohibited  from  constmcting  any 
waterworks  even  for  the  purpose  of  cupplying 
themselves.  Thw  referred  to  the  Public  Health 
Act  1875,  SB.  4,  51,  62.  [Nobth.  J. — Do  vou  say 
that  the  defendants  could  not  sink  a  well  for  the 
pnipose  of  supplying  any  townhall  or  any 
building  they  may  have,  or  put  in  a  pump  for 
that  purpose  ?]  They  might  to  supply  only  the 
house  where  the  weU  or  pump  was  situated. 
[JfOBTH,  J. — Is  this  supplying  a  district  with 
water  for  public  purposes  ?]  Yes ;  we  say  the 
defendants  are  supplying  the  districts  of  Oatlands 
and  Weybridge  for  public  or  private  purposes. 
[Nobth,  J. — To  whom  do  the  defendants  simply 
the  water?  A  supply  must  be  to  some  one.]  They 
may  in  one  character  supply  it  to  themselves  in 
another  character;  e.g.,  they  may  supply  it  for 
watering  the  roads.  pNoETH,  J. — Could  not  the 
defendants  sink  a  well  on  their  own  land  to  supply 
their  water  carts  ?]  We  submit  not.  What  they 
have  done  amounts  to  constructing  waterworks 
within  the  meaning  of  the  Public  H^th  Act 
1875.  It  is  none  the  less  constmcting  water- 
works because  it  is  part  of  a  sewage  scheme. 
The  plaintiffs  are  willing  to  supply  the  defendants 
with  water  for  their  sewage  works.  [Nobth,  J. — 
If  the  defendants  conld  obtain  water  themselves 
cheaper  than  yon  conld  supply  them,  it  would  be 
their  duty  to  the  ratepayers  to  do  so.]  Perhaps 
so,  but  the  plaintiffs  are  placed  under  many 
obligations  with  respect  to  supplying  water,  and 
their  Act  was  intended  to  prevent  the  local 
authority,  who  have  great  powers,  from  competing 
with  the  plaintiffs  in  supplying  water.  In  case 
of  aay  dispute  as  to  the  chaise  for  the  supply  of 
water,  there  is  a  provision  for  settling  the  matter 
hy  arbitration. 

Swin/eit  Eady,  Q.C.  and  F.  Qore  Broume  for  the 
defendants. — The  defendants  have  not  constructed 
waterworks  at  all.  The  whole  of  the  works  con- 
structed by  them  are  part  of  their  sewage  works. 
The  flashing  of  the  sewers  after  the  water  has 
l>een  pumped  up  is  automatic.  Sects.  51  to  67  of 
the  Public  Health  Act  1875  deal  with  the  supply 
of  water  as  appears  from  sect.  65.  The  defen- 
oants  have  power  to  construct  sewage  works : 
(Public  Health  Act  1875,  s.  27.)  The  plaintiffs 
wly  on  the  definition  of  waterworks  under  sect.  4 
rf  the  Public  Health  Act  1875,  but  the  defen- 
dants' works  are  not  intended  for  the  supply  of 
water.  Mr.  Hardy  admits  that  the  defendaiits  can 
M>k  a  well  and  pump  water  ont  of  it.  Why  should 
they  not  pump  water  out  of  the  Thames  ?    The 


plaintiffs  say  that  the  defendants'  small  iron  pipes 
are  waterworks.  The  water  the  defendants  take 
is  contaminated  water  from  the  Thames,  for  the 
purpose  of  flushing  the  sewers.  It  may  well  be 
that  the  price  of  pure  water  such  as  that  supplied 
by  the  plaintiffs,  even  when  fixed  by  arbitration, 
must  necessarily  come  to  more  than  the  cost  of 
obtaining  the  contaminated  water  used  by  the 
defendants.  The  defendants  are  not  supplying 
water  at  aU. 

MulUgan  in  reply. — The  works  of  the  defen- 
dants are  waterworks  within  sect.  4  of  the  Public 
Health  Act  1875,  and  they  have  no  power  to  con- 
struct such  works  for  any  purpose.  By  sect.  37  of 
the  Waterworks  Clauses  Act  1847  the  plaintiffs 
are  compellable  to  supply  water  for  flushing 
sewers.  [Nobth,  J. — ^There  is  not  necessarily  any 
mutuality.  Many  persons  may  require  a  supply, 
but  are  not  bound  to  take  it.] 

Nobth,  J. — I  think  the  plaintiffs  have  mistaken 
their  rights.  The  plaintiffs  are  the  West  Surrey 
Water  Company,  incorporated  by  a  special  Act, 
32  &  33  Vict.  c.  cxii.,  and  the  defendajits  are  tho 
Guardians  of  the  Poor  of  the  Chertsey  Union,  in 
the  county  of  Surrey.  The  defendants  have  to 
pi-ovide  for  the  disposal  of  sewage,  and  have 
adopted  a  scheme  for  that  purpose.  The  defen- 
dants have  to  take  care  that  the  sewage  pipes  are 
in  a  proper  state,  and  water  is  necessary  to  carry 
off  the  sewage,  and  to  flush  the  sewers  from  time 
to  time.  They  are  proposing  to  get  water  for  the 
sewers  from  the  Tnames,  and  for  that  purpose 
they  have  not  only  laid  down  sewers,  but  also  have 
erected  tanks  in  various  places,  and  for  the  pmpose 
of  supplying  them  with  water  they  have  laid  pipes 
in  the  trenches  through  which  the  sewers  run, 
and  have  obtained  leave  to  take  water  from  the 
Thames  in  large  quantity  and  to  pump  it  through 
the  pipes.  The  plaintiffs  are  under  legal  obliga- 
tion to  supply  water  to  the  district  for  public  as 
well  as  private  purposes.  The  sections  of  their 
special  Act  which  have  been  (juoted  show  that  they 
are  under  this  legal  obligation,  but  I  do  not  find 
that  there  is  any  reciprocal  obligation  on  persons 
residing  within  the  district  to  take  their  water 
from  the  plaintiffs.  Any  inhabitant  of  the  dis- 
trict may  sink  a  well  and  supply  his  own  house 
with  water ;  and  there  is  no  reason  why  he  should 
not  supply  his  neighbour  so  long  as  he  does  not 
erect  waterworks.  The  plaintiffs'  case  rests  on 
this,  that  these  are  waterworks,  and  that  they  have 
a  monopoly  of  such  works — that  the  waterworks 
which  the  sanitary  board  have  established  are 
waterworks  within  the  meaning  of  the  PnbliiS 
Health  Act  1875,  which,  thei-efore,  the  board  had 
no  right  to  erect  without  first  giving  to  the  plain- 
tiffs the  option  of  supplying  the  water  that  is 
required,  which  the  plaintiffs  are  ready  and 
willing  to  do.  The  answer  to  that  is,  that  the 
defendants  do  require  water,  but  they  do  not 
require  the  filtered  article  which  the  plaintiffs 
supply  and  sell.  It  is  their  duty  to  obtain  water 
in  the  cheapest  way  they  can  for  the  purpose  of 
saving  the  rates  imposed  upon  the  ratepayers. 
The  best  thing  they  can  do  for  this  purpose  is  to 
take  the  water  out  of  the  Thames  which  they  have 
obtained  leave  to  do,  and  which  they  can  do  for  a 
much  less  sum  than  they  would  have  to  pay  to 
the  waterworks  company,  who  have  only  one  set 
of  mains  for  supplying  water,  and  who  are  bound 
to  supply  pure  wholesome  drinking  water  in  those 
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xnainB,  and  who  therefore  cannot  possibly  afford 
to  let  the  defendants  have  water  at  the  same  price 
at  which  the  defendants  can  take  it  for  tnem- 
aelyes.  I  come  to  that  conclusion  for  this  reason, 
that  if  the  defendants  conld  get  it  more  cheaply 
from  the  plaintiffs  than  in  the  way  the  defendaiite 
propose  to  get  it — it  not  being  suggested  that  the 
plaintiffs'  water  would  not  answer  the  purpose  as 
well — I  think  it  would  be  the  duty  of  the  defen- 
dants to  do  so  for  the  sake  of  the  ratepayers.  It  is 
obvious,  however,  that  they  are  incurring  expense 
because  they  see  their  way  to  saTing  money  to  the 
ratepayers  by  the  course  which  they  are  adopting. 
The  only  question  is,  whether  they  are  infringing 
the  rights  of  the  plaintiffs  as  to  waterworks  under 
the  Ihiblic  Health  Act.  It  is  admitted  that  the 
Waterworks  Clauses  Act  and  the  special  Act  do 
not  in  anyway  prevent  the  defendants  from  doing 
what  they  are  now  doing.  The  plaintiffs'  claim 
rests  upon  the  provisions  of  the  Public  Health  Act 
1875  only,  at  which  we  must  now  look.  The  Act  is 
divided  into  parta,  and  at  Part  3  we  have  a  division 
under  the  head  of  "  sanitary  provisions."  First  of 
all  we  come  to  the  provisions  relating  to  sewage 
and  drainage,  which  is  subdivided  again  into 
regulations  upon  these  points — sewage  works 
within  the  district  of  a  local  authority,  and  sewage 
works  without  the  district,  and  so  on.  The  sections 
as  to  sewerage  and  drainage  extend  down  to  the 
34th  section.  Then,  under  a  different  heading, 
axe  put  "  privies,  water-closets,"  &c.  Then 
"  scavenging  and  cleansing,"  and  so  on.  Then  we 
come  to  the  51st  section.  "We  start  a  fi-esh  topic 
all  included  under  the  general  head  of  "  sanitary 
provisions."  The  topic  of  the  Slst  section  is 
"water  supply,"  the  first  sub-section  being 
"powers  of  local  authority  in  relation  to  supply 
of  water."  What  is  supply  P  Supply  I  under- 
stand to  mean  the  passing  of  water  from  persons 
who  have  it  to  persons  who  want  it.  I  do  not  see 
how  it  could  be  said  that  supply  of  water  means 
supplying  yourself  in  the  natural  meaning  of  the 
words,  especially  when  we  come  to  look  at  the 
particular  words  used  in  this  Slst  section  which  I 
am  now  going  to  read:  "Any  urban  authority 
may  provide  their  disti-ict  or  any  part  thereof,  and 
any  rural  authority  may  provide  their  district  or 
any  contributory  place  therein,"  that  is  referring 
to  other  provisions  of  the  Act,  "  or  any  part  of 
such  contributory  place  with  a  supply  of  water 
proper  and  sufficient  for  public  and  private 
purposes,  and  for  those  purposes  or  any  of  them 
may :  (1)  Construct  and  maintain  waterworks,  dig 
wells,  and  do  any  other  necessary  acts ;  and  (2) 
take  on  lease  or  hire  any  waterworks,  and  (with 
the  sanction  of  the  Local  Qovemment  Board) 
purchase  any  waterworks,  or  any  water,  or  right 
to  take  or  convey  water,  either  within  or  without 
their  district,  and  any  rights,  powers,  and  privileges 
of  any  water  company ;  and  (3)  contract  with  any 
person  for  a  supply  of  water."  Then  comes  the 
o2nd  section  :  "  Before  commencing  to  construct 
waterworks;"  that  means  under  the  previous 
section  ;  and  the  question  is  whether  what  is  being 
done  by  the  defendants  is  the  construction  of 
waterworks  under  that  previous  section.  In  mj 
opinion  it  id  not.  They  are  not  providing  their 
district  or  any  contributory  place  therein,  or  any 
part  of  such  contributory  place,  with  a  supply  of 
water  proper  and  sufficient  for  public  and  private 
purposes.  They  are  only  obtaining  and  putting 
nto  their  own  sewers  which  are  their  own  property 


the  water  which  is  necessary  for  the  pnrpoee  of 
flushing  those  sewers,  and  which  is  never  intoided 
to  go  out  of  those  sewers  at  all.   It  is  not  supplied 
to  anybody,  but  it  is  carried  through  those  aewen 
till  the  contents  of  the  sewers  are  discharged  at 
the  place  where  the  matter  discharged  is  chemi- 
cally dealt  with.    Therefore,  so  far  from  supplTing 
the  water  to  their  district  or  any  contribntoir 
place  therein,  the  defendants  are  getting  the  water 
themselves  for  their  own  punwses,  and  using  it  for 
their  own  purposes  only.    !No  doubt  persons  vho 
use  the  sewei-s  get  the  benefit  of  having  the  sewers 
purified  and  kept  clean  in  this  way,  oat  that  ii 
all.    Then  the  52nd  section  says  :  "  Before  com- 
mencing to  construct  waterworks  within  the  Umits 
of  supply  of  any  water  company  empowered  by 
Act  of  Parliament,  or  any  order   confirmed  by 
Parliament  to  supply  water,  the  local  autboiify 
shall  give  written  notice  to  every  water  compaij 
within  whose  limits  of  supply  the  local  authoriij 
are    desirous   of    supplying    water,    stating  the 
purposes  for  which  and  (as  far  as  may  be  pncti- 
cable)  the  extent  to  which  water  is  required  by 
the  local  authority."    These  words  seem  to  me  to 
be  very  impoi-tant,  because   they  show  exactly 
what  this  is   intended  to  effect.     The  sanitary 
authority  may  provide  waterworks  to  supply  wate' 
to  its  district.    If  they  are  lucky  enough  to  han 
a  pure  well  with  a  sufficient  quantity  of  water  in 
it,  they  have  nothing  to  do  but  to  distribute  it, 
otherwise  they  may  have  to  take  steps  to  procnre 
it  from  a  distance ;   but  there  may  be  another 
company  already  supplying  that  district,  and  they 
are  not  to  be  intertered  with  by  a  public  board 
under  the  Act  setting  up   rival  works  without 
having  the  chance  of  furnishing  the  supply  them- 
selves, and  if  they  can  supply  what  is  required 
they  are  to  have  the  option  of  doing  so.  and  water- 
works are  not  to  be  constructed  to  interfere  with 
the  supply  of   water  by  them.    The    supply  of 
water  by  them  is  the  supply  by  the  water  company 
to  the  persona  and  houses  living    and    situate 
throughout  the  district,  of  the  water  they  may 
use  respectively  upon  their  premises ;   and  thoee 
words  requiring  written  notice  to  be  given  to  the 
water  company  within  whose  limits  of  supply  the 
local  authority  are  desirous  of    supplying  Wats' 
show  clearly  that  what  is  contemplated  is  a  local 
authority  proceeding  to  supply  water  in  the  way 
in  which  the  water  company  was  in  the  habit  m 
supplying  it ;  and  they  are  not  to  poach  upon  the 
preserves  of  the  water  company  if  the  water  com- 
pany can  do  it.    Then  to  proceed  with  the  52nd 
section :    "  It  shall  not  be  lawful  for  the  local 
authority  to    construct    any  waterworks  withitt 
such  limite  if  and  so  long  as  any  such  company 
are  able  and  willing  to  supply  water  proper  aM 
sufficient  for  all  reasonable  purposes  for  which  it 
is  required  by  the  local  authority."     Then  there 
is  a  provision  as  to  the  settlement  of  any  difference 
as  to  the  price  to  be  charged  by  the  local  autho- 
rity.    Still  the  question  remains  as  to  what  the 
construction  of  waterworks  is,  and,  as  I  read  these 
sections,  they  are  waterworks  for  the  supply  of 
watei- — meaning  to  the  persons  who  require  ti«e 
supply  of  water  in  the  district,  and  not  meaning 
to  refer  to  what  is  merely  taking  water  by  ibe 
local   authority  for    its    own    purposes    as   dis- 
tinguished from  supplying  it  to  other  persons.   It 
is  not  disputed  that  under  the  Act  anybody  nuy 
dig  a  well  on  his  own  land  and  there  pump  w»t« 
for  his  own  puiposes,  and  it  is  not  really  disputed 
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thai  tiie  defendants  may,  if  they  please,  dig  a  well 
in  the  garden  of  the  workhouse  and  pnmp  water 
from  that  for  the  snpply  of  the  workhouse.  I  do 
not  see  why,  if  they  do  that,  the^  should  not  do 
it  also  for  the  purpose  of  watering  their  roads. 
How  it  can  be  said  that  taking  it  from  the  Thames 
far  their  own  purposes  is  supplying  water  in  the 
sense  in  which  that  phrase  is  used  in  the  Act,  I 
do  not  understand.  If  one  looks  at  the  inter- 
pretation clause  of  the  Act,  we  find  that  "  water- 
irorks "  include  "  streams,  springs,  weUs,  and 
pomps,"  and  so  on,  and  "  engines  and  all 
machineiy,  lands,  buildings,  and  things  for 
■applying  or  used  for  supplying  water,"  thus  again 
nsing  the  same  phrase.  Then,  if  we  look  at  the 
mbseqnent  sections  under  the  head  of  "water 
npply,"  following  upon  the  51st  and  52nd  sections, 
I  think  it  is  clear  that  that  is  the  meaning  of  the 
npply  of  water  to  which  those  sections  relate. 
The  54th  section  is:  ""Where  a  local  authority 
Mpply  water  within  their  district  they  shall  have 
the  game  powers  and  be  subject  to  the  same 
restrictions  for  carrying  water  mains  within  or 
without  their  district  as  they  have  and  are  subject 
to  for  carrying  sewers  within  or  without  their 
^strict  respectiTely  by  the  law  for  the  time  being 
in  force."  That  is  to  say,  they  may  enter  upon 
land  and  so  on.  Then  the  55th  section  is  an 
important  one :  "A  local  authority  shall  provide  and 
keep  in  any  waterworks  constructed  or  purchased 
liy  them  a  supply  of  pure  and  wholesome  water." 
iui  it  is  contended  that,  under  that  section,  the 
water  to  be  used  for  cleansing  the  sewers  must 
ucessarily  be  of  the  same  high  class  and  quality 
M  required  to  be  supplied  to  householders  lor  the 
porpose  of  domestic  consumption  ;  and  I  think  it 
wtmld  be  absurd  to  suppose  that  it  was  necessary 
for  the  defendants  here  not  to  use  for  the  purposes 
of  their  works  any  water  except  pure  and  wnole- 
•ome  water,  because  that  is  what  it  comes  to. 
Supposing  that  the  plaintifis  could  not  supply 
tlie  qoantity,  and  therefore  the  defendants  were 
kothorised  to  make  their  works,  then  they  are 
boond  by  the  55th  section  to  keep  up  and  supply 
pore  and  wholesome  water.  That  must  mean 
water  not  such  only  as  is  required  for  sewers,  but 
for  Qie  purpose  of  supplying  the  district.  That 
contention  seems  to  me  to  be  carrying  matters  to 
an  absurd  conclusion.  I  do  not  intend  to  go 
tkrongh  them,  but  the  subsequent  sects.  56  down 
to  67  all  contain  various  phrases,  showing  what 
i»  meant  by  the  phrase  "  supplying  water."  viz., 
U>at  it  is  supplying  water  to  the  general  public  in 
Uie  whole  district,  or  part  of  the  district,  in  which 
it  is  supplied  to  everyone  who  requires  it,  and  it 
baa  no  raerence  to  such  a  case  as  the  present.  In 
the  present  case  I  am  of  opinion  that  there  is 
'Ktung  in  the  Act  which  prevents  the  defendants 
ffom  doing  what  they  have  done,  or  are  proposing 
to  do.  I  dismiss  the  action  with  costs,  as  this 
nbstantially  disposes  of  the  whole  action. 

Solicitors :  Batten,  Proffiit,  and  Scott ;  Trinder 
and  Copron,  for  Paine  and  Brettell,  Chertsey. 


ISieeday,  July  24. 
(Before  Noeth,  J.) 
Re  Peake's  Settles  Estates,  (a) 
Settled  estate — Will — Trust  for  sale — Statutory 
powers  of  sale  and  management — Capacity  of 
trustees. 
A  petition  was  presented,  under  the  Settled  Estates 
Act  1877  and  the    Settled  Land  Acts  1882   to 
1892,  by  the  trustees  of  the  will  of  a  testator  and 
his  oth^  surviving  children   and  adult  grand- 
children, ashing  that  his  two  daughters  (the  then 
trustees),  or  other  the  trustees  for  the  time  being 
of  his  wiU,  might  be  authorised  to  seU  for  cash, 
or  to  grant  at  fee  farm  rents,  the  whole  or  any 
portion  of  the  landt  devised  by  the  testator,  with 
power  to  Tnake  proposals  for  separate  sales,  and 
»ul»ect  to  the  approval  of  the  court  in  each  case 
to  lay  out  any  part  of  the  lands  for  streets,  open 
spaces,   sewers,  drains,  or   watercourses.      The 
petition  was  heard  on  the  29th  July  1893,  on 
which  occasion  the  judge  held  that  he  eoidd  confer 
the  powers  asked  for,  but  declined  to  confer  them, 
upon  the  testator's  two  daughters,  and  ordered  the 
petition  to  stand  over,  with  liberty  to  amend,  with 
a  view  to  the  appointment  of  other  trustees.     The 
petition  now  came  on  for  rehearing.     There  was 
evidence  that  it  had  been  found  impossible  to 
induce  any  capable   and  responsible  person  to 
consent  to  incur  the  responsibuity  of  undertaking 
the  onerous    duties    of   the    trusteeship,    which 
included  laying  out  land  for  building  purposes, 
and  carrying  on  the  manufacture  of  bricks  and 
tUes  ;  and  also  that  one  of  the  daughters  had  been 
accustomed  during  the  life  of  the  testator  to  a^ssist 
him  in  keeping  the  accounts  of  the  business,  and 
writing  out  cheques  for  the  payment  thereof,  and 
had  thus  obtained  a  full  and  accurate  knowledge 
of  business  and  family  affairs;    and  that  since 
the  testator's  death  both  his  datighters  had  taken 
an  active  part  in  the  managenietti  of  his  business, 
and  in  cKeeking  the  accounts  thereof. 
Held,  that,  under  these  exceptional  cireumstanees, 
the  powers  asked  for  should  be  granted  to  the 
testator's  two  daughters  as  the  trustees  of  hit  will, 
during  their  joint  lives. 
This  was  a  petition  under  the  Settled  Estates  Act 
1887  and  the    Settled  Land  Acts  1882  to  1892, 
asking  that  the  then  trustees  of  the  will  of  Thomas 
Peake,  deceased,  or  other  the  trustees  for  the  time 
being  of  bis  will,  might  be  authorised  to  sell  for 
cash,  or  to  grant  at  fee  farm  rents,  the  whole  or 
any  portion  or  portions  of  an  estate  called  the 
Tileries,  and  other  lands  devised  by  the  will,  with 
power  from  time  to  time  to  make  proposals  for 
separate  sales,  and  with  power  also,  subject  to  the 
approval  of  the  court  in  each  case,  to  lay  out  any 
part  or  parts  of  the  same  estate  and  lands  for 
streets,  roads,  paths,  squares,  gardens,  or  other 
open  spaces,  sewers,  drains,  or  watercourses. 

Thomas  Peake,  who  died  on  the  23rd  April 
1881,  by  his  will  dated  the  6th  Oct.  1877,  devised 
and  bequeathed  the  residue  of  his  real  and 
personal  estate  to  trustees  upon  trust,  subject  to 
the  provisions  thereinafter  contained,  for  sale  and 
conversion,  and  investment,  and  to  stand  possessed 
of  the  trust  fund  upon  trust  after  the  death  of  his 
wife,  which  had  happened  since  his  death,  for  his 
children  and  their  issue  as  therein  mentioned.  And 
the  testator  expressed  his  will  to  be  that  the 
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trusts  for  sale  contained  in  his  will  should  not  be 
exercised  so  far  as  thej  related  to  his  mineral 
lands  until  after  the  decease  of  the  surviTor  of 
his  sons  and  daughters,  and  gave  to  his  trustees 
power  to  postpone  the  sale  and  conversion  so  long 
as  they  thought  fit,  and  to  let  and  manage  his 
property,  and  to  carry  on  his  business  of  a  coal 
and  iron  master,  and  brick  and  tile  manufacturer. 

There  were  minerals  under  the  testator's  estate 
called  the  Tileries,  but  it  had  become  impossible, 
owing  to  depression  of  trade  since  the  testator's 
death  and  other  causes,  to  work  the  minei-als  at  a 
profit,  and  without  great  risk  of  injury  to  adjacent 
property,  for  which  his  trustees  would  be  liable  to 
neighbouring  pi-oprietors,  and  the  mines  which 
had  become  flooded  were  abandoned. 

At  the  date  of  the  petition  there  were  living 
three  of  the  testator's  children,  and  the  issue  of 
the  testator's  fourth  child.  The  testator's  son, 
John  Nash  Peake,  continued  to  manage  the  testa- 
tor's businesses  as  he  had  done  in  the  testator's 
lifetime,  and  the  testator's  two  daughters,  Mrs. 
Murly  and  Miss  Peake,  were  the  trustees  of  his 
will.  Mrs.  Murly,  the  elder,  was  a  widow  without 
children,  and  Miss  Peake  was  forty-seven  years  of 
age. 

The  petition  was  presented  by  the  trustees, 
Mrs.  Murly  and  Miss  Peake,  and  by  John  Nash 
Peake  and  the  testator's  adiilt  grandchildren,  the 
respondent  being  an  infant  grandchild.  The 
object  of  the  petition  was  to  obtain  power  to  lay 
out  the  Tileries  as  a  building  estate,  and  to  sell  it 
in  plots  for  building  purposes,  for  which  it  was 
well  adapted,  and  also  by  this  means  to  increase 
the  demand  for  bricks  and  tiles  manufactured  by 
the  trustees. 

The  petition  was  heard  by  North,  J.,  on  the 
29th  J^y  1893,  when  it  was  "held  that  the  direc- 
tion in  the  testator's  will  did  not  prevent  the 
court  from  exercising  its  statutory  powers  and 
authorising  the  sale  of  the  estate  by  the  trustees, 
but  that  the  wider  powers  of  sale  and  management 
asked  for  onght  not  to  be  given  to  the  two  ladies  ; 
and  the  petition  was  ordered  to  stand  over,  with 
liberty  to  amend  with  a  view  to  the  appointment 
of  new  trustees  (69  L.  T.  Rep.  281 ;  (1893)  3  Ch. 
430). 

The  petition  now  came  on  for  hearing.  There 
was  evidence,  which  had  not  been  obtained  on  the 
previous  occasion,  that  Mrs.  Murly  and  Miss  Peake 
had  obtained  an  intimate  acquaintance  with  the 
details  of  the  testator's  business,  one  of  them.  Miss 
Peake,  having  assisted  the  testator  in  his  lifetime 
in  carrying  on  the  business ;  and  tfiat  no  capable 
and  responsible  persons  outside  the  testator's 
family  were  willing  to  take  upon  themselves  the 
onerous  duties  and  responsibilities  involved  in  the 
trusteeship ;  and  also  that  all  the  persons  in- 
terested had  confidence  in  the  two  ladies  as 
trustees. 

The  following  is  a  portion  of  the  fresh  evidence 
by  affidavit  produced  in  support  of  the  petition  : 

The  said  Elica  Fanny  Peake  ia  now  of  the  age  of 
forty-seven  yean  or  thereabonte,  and  for  some  yean 
prior  to  1878  she  waa  the  confidant  of  the  said  testator 
in  bnnneaa  matters,  and  waa  in  the  habit  of  aasiating 
him  in  examining  the  trade  aooonnta,  all  of  which  were 
sent  to  him  at  hia  reaidenoe,  at  Malvern,  weekly,  for 
examination  and  payment.  In  the  year  1878  the  testator 
became  paralysed,  and  from  that  time  to  the  date  of  hia 
death,  in  1881,  this  deponent  Elizi  Fanny  Peake  took 
the  entire  soperiutendence  of  the  work  formerly  done  by 


him  in  examining  and  checking  all  acoonnti,  ui 
draving  and  writing  out  oheqnea  for  the  payment  tliered, 
and  in  this  way  ahe  gained  a  very  foil  and  tecxatt 
knowledge  both  of  the  teatator'a  bnsineaa  and  ci  Us 
family  affairs. 

From  the  date  of  the  retirement  of  the  aaid  John  Xiil 
Peake  np  to  the  time  of  the  death  of  the  aaid  Samul 
Bate,  this  deponent  Eliza  Fanny  Peake  oontisaed  to 
take  an  active  part  in  the  vianagement  of  the  nid 
bnaineaa  and  the  working  of  the  tnist  estate,  and  after 
the  death  of  the  aaid  Samuel  Bate  she  continoed  in  b 
this  in  coninnotion  with  her  aister,  this  deponent  Hiniit 
Nash  Marly,  and  the  trade  aooonnta  and  all  cbcqiei 
relating  thereto  are  forwarded  weekly  to  the  pmeut 
tmatees,  and  oarefoUy  scmtiniaed  and  passed  by  tbo 
before  payment. 

Owing  to  the  complicated  natnre  of  the  tmsts  of  tb 
will  of  the  said  testator,  and  of  the  bnainesaes  directed 
to  be  carried  on  by  hia  tmatees,  these  deponenta  Inn 
fonnd  it  impoaaible  to  indnoe  anyone  ontaide  the  famil; 
to  accept  the  office  of  tmatee,  and  all  members  of  tin 
family  have  every  confidence  in  the  present  tnu 
assisted  as  they  are,  and  will  oontinne  to  be,  by  the 
John  Naah  Peake,  and  are  moat  anxiona  that  they  sboeUi 
be  allowed  to  continue  to  act,  and  that  the  pomn 
asked  for  in  this  petition  shoold  be  vested  in  tiiem. 

Swinfen  Eady,  Q.C.  and  Tytten  for  the  petition 
— It  is  absolutely  necessary,  in  order  to  avoid  ka 
to  the  estate,  that  the  trustees  should  hai-e  thi 
powers  asked  for,  as  the  minerals  cannot  be  worked 
except  at  a  loss,  and  without  great  risk  of  injnij 
to  the  adjacent  land  and  houses,  for  which  ' 
trustees  would  be  responsible ;  and  a  considmlili 
sum  would  first  have  to  be  raised  to  free  the  rnina 
from  water  with  which  they  are  flooded.  Tin 
fresh  evidence  shows  that  the  testator's 
da\ighters  are  capable  of  exercising  the  po«ii 
asked  for,  and  no  other  competent  persons  can  t< 
found  willing  to  undertake  the  responsibihty  d 
the  trusteeship. 

B.  F.  Norton,  for  the  respondent,  took  no  pai< 
in  the  discussion. 

North,  J. — As  regards  these  trustees  a.^ 
exceptional  case  has  been  made  out,  of  which  I 
heard  nothing  when  the  matter  waa  before  me  mi 
foi-mer  occasion,  I  am  satisfied  with  the  evidepce 
that  the  unmarried  lady  is  of  exceptional  ca,faa.ij, 
and  well  fitted  for  the  position  of  trustee,  is 
regards  the  married  lady  the  evidence  is  not  so 
strong ;  but,  as  the  two  are  associated  as  trustees  oi 
the  will,  I  think  I  may  do  what  is  asked.  But  the 
words  "  subject  to  the  approval  of  the  court  is 
each  case '"  must  apply  to  the  whole  of  the  crier, 
and  the  authority  must  be  given  to  the  trustees 
by  name,  and  not  to  the  trustees  for  the  time 
being  of  the  will,  and  must  be  limited  to  the  j(»i>t 
lives  of  the  two  ladies. 

Solicitors  for  the  petitioners,  Cronin.  Orj«H. 
and  Cronin,  for  Llewellyn  and  Ackrill,  TimstalL 

Solicitors  for  the  respondent.  Field,  Boseoe.  aw 
Co.,  for  Sounders,  Bradbury,  and  Saunitt*- 
Birmingham. 
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Wedne»day,  July  25. 

(Before  North,  J.) 

Be  A.  H.  Htslop  (deceased) ;  Hyslof  «. 
Chahbeblain.  (a) 

WUl — Construction — Loan  by  testator — Appoint- 
ment of  debtor  as  executor — Release  of  debt. 

A  tetfettor,  who  had  lent  his  brother-in-law  1001., 
appointed  the  brother-in-law  one  of  the  executors 
of  his  unll,  and  after  giving  certain  legacies 
proceeded :  "  I  give  to  my  brotner-in-law  the  sum 
of  oOOl.  in  consideration  of  his  undertaking  to 
he  viy  executor,  and  carrying  out  my  instruc- 
tions and  wishes  to  the  best  of  his  ability.  The 
instructions  are  contaijied  in  letters  addressed 
to  him."  And  after  making  another  bequest 
proceeded  .-  "  I  give,  devise,  and  bequeath  au  my 
real  and  personal  property,  of  what  nature  or 
kind  soever,  not  hereinSefore  otherwise  disposed 
of,  lo  E.  C.  If.,  to  be  by  her  used  according  to  her 
discretion  (as  regards  the  interest)  during  her 
lifetime  for  the  benefit  of  such  members  of  the  H. 
family  as  may  from  time  to  time  most  require  it, 
and  at  her  death  the  principal  sum  is  to  be  divided 
{at  her  discretion)  with  the  above  idea  in  view. 
She  is  responsible  to  no  one  for  the  use  of  the  in- 
terest of  the  money,  and  can  retain  what  sum  she 
wishes  for  her  own  use ;  but  Iwish  that,  in  case  of 
her  marriage  or  death,  the  sum  should  be  reserved 
for  the  above  object,  and  that  no  husband  she  may 
marry  shall  have  any  control  over  tlie  same. 
The  testator  left  a  document  headed  "  general 
inttructions"  to  his  brother-in-law,  which  was 
undated  and  unsigned,  and  contained  the  follow- 
ing passage  ■  "  The  hundred  pounds  I  lent  you 
does  not  form  part  of  the  money  left  you ;  it  is 
cancelled."  The  document  had  not  been  com- 
inunieated  to  the  brother-in-law  in  the  testator's 
lifetime.     On  summons : 

Eeld,  that  the  debt  of  1001.  due  from  the  testator's 
brother-in-law  was  not  cancelled;  and  thatE.  C.H. 
vas  absolutely  entitled  to  the  testator's  residuary 
estate  for  her  life  free  from  any  trust,  with  a 
poicer  to  appoint  the  principal  among  those 
members  of  the  H.  family  living  at  her  death 
who  most  required  it. 

Alexanses  Haslet  Htslop,  by  his  will  dated 
the  16th  Oct.  1889,  appointed  his  brother-in-law 
the  Rev.  HeniT-  Hart  Chamberlain  and  his  sister 
Emma  Charlotte  Hyslop  executors,  and  after 
pving  certain  legacies  proceeded  as  follows :  "  I 
gvre  to  m^  brother-in-law  the  Rev.  Henry  Hart 
CliAmberlain  the  snm  of  5002.  in  consideration  of 
Us  nndertaking  to  be  mjr  executor  and  cormng 
out  my  instmctions  and  wishes  to  the  best  of  his 
ability.  The  instructions  are  contained  in  letters 
addnssed  to  him."  And  after  making  another 
•equest  the  testator  proceeded  : 

1  giTe,  devise,  and  beqaeath  all  my  real  and  personal 
property,  of  what  nature  or  kiiid  soever,  not  hereinbefore 
otherwise  dispoaed  of,  to  Emma  Charlotte  Hyslop,  to  be 
■;  her  used  according  to  her  discretion  (as  regaida  the 
mterest)  darings  her  lifetime  for  the  benefit  of  such 
■neinben  of  the  Hyslop  family  as  may  from  time  to  time 
port  require  it,  and  at  her  death  the  (principal)  sum  is  to 
ho  divided  (at  her  discretion)  with  the  above  idea  in 
JK*.  She  is  tesponaible  to  no  one  for  the  use  of  the 
urtereat  of  the  money,  and  can  retain  what  sum  she 
*i«h«8  for  her  own  use,  but  I  wish,  in  case  of  her  marriage 
or  death,  that  the  sum  should  be  reserved  for  the  above 

l«)  Beponed  by  J.  Tbustram,  Esq.,  Barrloter-at-Lav. 


object,  and  that  no  husband  she  may  marry  may  have 
any  control  over  the  same. 

Three  letters  of  instiTictions  in  the  testator's 
hand-writing  with  reference  to  the  administration 
of  his  property  were  found  inclosed  in  a  tin  box 
with  the  testator's  will.  Two  were  addressed  to 
Chamberlain,  and  the  third  to  Emma  Charlotte 
Hyslop.  They  were  not  communicated  in  the 
testator's  lifetime  to  the  persons  to  whom  they 
were  addressed,  and  were  intended  as  testamen- 
tary documents,  but  not  properly  executed  as 
such.  Most  of  the  directions  contained  in  the 
three  letters  of  instructions  were  incapable  of 
being  can-ied  out  by  the  executors,  who,  however, 
were  willing  to  carry  out  the  testator's  wishes  as 
far  as  they  lawfully  could. 

The  testator  had  about  the  month  of  Aug.  1880 
lent  the  defendant,  Chamberlain,  1002.  for  which 
he  paid  interest  at  4  per  cent.,  the  last  payment 
of  interest  being  made  in  Sept.  1890.  In  one  of 
the  two  letters  of  instructions  left  by  the  testator 
addressed  to  the  defendant,  which  bore  no  date, 
the  testator  wrote : 

The  hundred  pounds  I  lent  you  does  not  form  part  of 
the  money  left  you ;  it  is  cancelled. 

Upjohn  for  the  plaintifE. — With  respect  to  the 
debt  of  lOOZ.  due  from  the  defendant.  Chamber- 
lain, at  the  time  of  the  testator's  death,  the 
debt  is  not  cancelled,  and  the  debtor  must 
account  for  it  to  the  testator's  estate.  As  to 
what  the  plaintifF  takes  under  the  testator's 
will,  she  has  an  absolute  life  estate  in  the  interest, 
with  a  power  of  appointment  over  the  principal 
among  the  members  of  the  Hyslop  famuy  living 
at  her  death  who  most  require  it.  She  has  an 
absolute  right  to  the  interest,  and  no  one  can 
question  her  use  of  it.    He  referred  to 

Bull  T.  Vardy,  1  Ves.  jun.  270. 
The  words  used  in  the  testator's  will  confer  an 
absolute  right.    He  referred  to 

Meredith  t.  Heneago,  1  Sim.  542 ; 

Knight  T.  Knight,  3  Beav.  148  j 

Eaton  V.  Watts,  L.  Eep.  10  Eq.  151. 

Theobald  for  the  defendant,  Chamberlain. — The 
debt  of  1002.  is  cancelled.  The  appointment  of 
Hr.  Chamberlain  as  executor  operates  at  law  as  a 
release  of  the  debt,  and  equity  will  not  make 
him  liable  for  the  debt  under  the  circumstances 
and  in  face  of  the  statement  that  the  debt  is 
cancelled,  contained  in  the  general  instructions 
written  out  and  left  by  the  testator.  He  referred 
to 

Strong  v.  Bird,  30  L.  T.  Bep.  745 ;  L.  Bep.  18  Eq. 

315; 
Be  Applsbee ;  Lereson  v.  Beales,  65  L.  T.  Bep.  406 ; 
(1891)  3  Ch.  422. 

Oore  Browne  for  the  defendant  Adelaide  Annie 
Hyslop. — ^The  "  general  instructions  "  left  by  the 
testator  are  undated,  and  appear  to  be  intended 
as  a  testamentary  document.  It  was  not  com- 
municated to  the  debtor  in  the  testator's  lifetime. 
The  plaintiff  takes  an  absolute  life  estate  in  the 
interest,  but  does  not  take  the  principal,  which 
she  must  appoint  according  to  the  testator's  will. 

NOETH,  J.  —  With  regard  to  the  question 
whether  the  sum  of  1002.  due  to  the  testator  from 
his  brother-in-law  has  been  released  or  not,  the 
appointment  of  him  by  the  testator  as  his 
executor  is  not  snf&cient  to  operate  in  equity 
as  a  release  of  the  debt.    He  is  still  liable  for  the 
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debt  in  equity  unless  he  can  s)iow  some  reason  for 
not  being  made  liable.  But  there  xnaj  be 
eridence  of  a  continuinfi^  intention  on  the  part 
of  the  testator  to  forgire  the  debt  which  is  enough 
in  equity  to  release  nim  from  the  liability,  as  m 
8tr<mg  v.  Bird  {iibi  sup.).  If  there  was  a  letter 
from  the  testator  intended  to  take  effect  in  his 
lifetime  containing  a  release  to  the  executor  of 
the  debt,  and  delivered  to  him,  it  might  be  enough 
to  release  him  from  his  debt.  But  the  document 
relied  upon  in  this  case  was  intended  as  a  testa- 
mentary document  instructing  the  executor  how 
to  deal  with  the  testator's  property,  and.  as  it  was 
not  properly  execut«d,  it  cannot  be  looked  at  at 
all.  Therefore  the  debt  owing  to  the  testator  is 
not  cancelled.  As  to  the  interest  taken  by  the 
plaintiff  in  the  testator's  residuary  estate,  she  takes 
an  estate  for  life  in  the  residuary  estate ;  but  I 
think  there  is  no  trust  engrafted  on  her  life  estate, 
particularly  having  regard  to  the  more  recent  cases 
on  the  point.  Although  the  earlier  words  of  the 
gift  to  her  direct  that  the  interest  is  to  be  used  by 
her  according  to  her  discretion  for  the  benefit  of 
such  members  of  the  Hyslop  family  as  most  require 
it,  the  subsequent  words  of  the  gift  give  her  full 
power  to  retain  what  sum  she  wishes  for  her  own 
use,  and  provide  that  she  is  to  be  responsible  to  no 
one  for  the  use  of  the  interest  of  the  money.  There 
is  therefore  no  trust  engrafted  on  her  life  estate. 
But,  although  she  takes  the  interest  absolutely 
and  irresponsibly,  I  do  not  think  that  she  takes 
the  principal  in  the  same  way.  There  is  a  marked 
distinction  between  the  words  of  the  gift  which 
apply  to  each  case.  [His  Lordship  read  the 
words  of  the  will  referring  to  the  principal  and 
continued :]  These  words  clearly  show  tnat  the 
principal  is  not  to  go  to  her  absolutely ;  but  at 
her  death  is  to  be  divided  at  her  discretion  "  with 
the  above  idea  in  view,"  that  is,  for  the  benefit  of 
such  members  of  the  "Hyslop  family"  as  may 
for  the  time  being  most  require  it ;  that  is,  only 
for  those  living  at  her  death  who  most  require  it. 
I  cannot  tell  her  what  she  is  to  do ;  but  she  has  a 
power  to  appoint  the  principal  in  the  manner 
indicated.  I  do  not  think  that  she  ought  to  have 
the  funds  forming  the  residuary  estate  transferred 
into  her  own  name  now.  The  costs  of  all  parties 
aa  between  solicitor  and  client  must  come  out  of 
the  estate. 

Solicitors :     Campbell,    Reeves,    and    Hooper ; 
Cunliffe  and  Davenport. 


QUEEN'S  BENCH  DIVISION. 
Aug.  7,  8,  9,  and  10. 
(Before  Hawkins  and  Lawsance,  JJ.) 
LovEJOY  V.  Cole,  (a) 
Costs — County    Court — Jurisdiction — Action    in 
High  Court — Credit    given  on  writ — Admitted- 
set-off — Whether  such  credit  is  an  admitted  set- 
off—County  Courts  Act  1888  (51  *  52  Vict.  e.  43j, 
».  57. 
8e-rt.  57   of  the    County    Courts  Act    1888  gives 
jurisdiction  to  the  County  Court  to  try  an  action 
where  "  the  debt  or  demand  claimed  consists  of 
a  balance  not  exceeding  fifty  pounds,  after  an 
admitted  set-off  of  any  debt  or  demand  claimed 
or  recoverable  by  the  defendant  from,  the  plain- 

_  t^ 

(a)  Keported  by  W.  W.  OBB,  Esq.,  Bairlster-at-Lkw. 


Held,  that  a  credit  given  by  {he  plaintiff  m  lot 
writ  for  money  paid  to  him  by  the  defendaiU  « 
an  admitted  set-off  within  the  meaning  of  & 
section,  although  such  credit  has  not  been  assetiti 
to  by  the  defendant,  and  that  therefore  if  i»  « 
action  of  contract  in  the  High  Court,  the  plait- 
tiff  recovers  a  sum  which,  after  the  dediictum  cf 
such  credit,  does  not  exceed  50!.,  the  action  it 
one  which  might  have  been  brought  in  a  Covnhf 
Court,  and  the  plaintiff  is  entitled  only  to  asii 
on  the  County  Court  scale,  unless  he  gets  a  special 
certificate  for  costs. 

To  be  an  admitted  set-off  it  is  not  necessary  thai 
the  set-off  should  be  admitted  by  both  paiiiet 
before  action;  it  is  sufficient  if  it  be  admitted  by 
the  person  against  whose  interest  it  is  to  admt 
the  same. 

Percival  v.  Pedley  (18  Q.  B.  Div.  635)  foUoved. 

Appeal  from  an  order  made  by  Grantham,  J.,  at 
chambers,  directing  a  master  to  review  and  tax 
the  costs  in  the  action  on  the  County  Coait 
scale. 

The  action  was  brought  to  recover  for  work 
done  as  an  architect  and  surveyor  in  the  yens 
1890-91. 

The  particnlars  indorsed  on  the  writ  yten  as 
follows : 

1890,  April  17,  to  1891,  May  9.  To  fees  for  wotk 
done  as  an  architect  and  gnrveyor  for  the  defendant  li 
his  Teqneat,  between  these  dates,  fnll  particalan  wbeteof 
have  been  delivered,  1481.  1».  Cr.  By  payment!  on 
accoont  from  time  to  time  and  contra,  251.  Amoimt  dm, 
1231.  It. 

The  plaintrfF  applied  for  judgment  under  Older 
XrV.,  but  was  nnsuccessful.  In  the  affidavit  filed 
by  the  defendant  in  answer  to  this  application  be 
denied  that  he  was  indebted  to  the  plaintiff  in  the 
sum  of  123Z.  Is.,  or  any  other  sum ;  but  that  if 
he  was  liable  at  all  to  the  plaintiff  the  sum  of  751 
was  a  fair  and  i-easonable  sum  for  the  work. 

By  an  order  of  a  master,  the  action  was  referred 
to  an  official  referee,  before  whom  the  whole  cause 
was  tried.  The  referee  found  that  the  plaintif 
was  entitled  to  recover  from  the  defendant  in 
respect  of  his  chum  the  sum  of  50!.,  and  ht 
directed  judgment  to  be  entered  for  the  pUntiff 
for  such  sum  of  50!.  and  costs. 

The  plaintiff's  costs  were  prepared  and  carried 
in  on  the  High  Court  scale,  and  were  taxed  bj 
master  Macdonell  on  that  scale,  after  objection  bj 
the  defendant  that  they  should  be  taxed  on  the 
County  Court  scale,  as  the  plaintiff,  in  an  action 
on  contract,  had  recovered  a  sum  not  exceediu? 
50!.,  and  was  therefore  by  Order  LXV.,  r.  li 
entitled  to  County  Court  costs  only. 

The  master  stated  in  his  report  that  the  plain- 
tiff having  recovered  50!.  it  was  conceded  befon 
him  that  the  costs  ought  to  be  taxed  on  tte 
County  Court  scale  if  the  action  could  have  beai 
brought  in  the  County  Court :  {Millington  v.  Hor- 
wood,  66  L.  T.  Rep.  576 ;  (1892)  2  Q.  B.  166.)  He 
also  stated  that  by  the  words  "  and  contra  "  on  the 
writ  the  plaintiff  meant  that  this  25!.  consisted 
of  goods  supplied  by  the  defendant  to  the  plajn- 
tiff,  and  mentioned  in  letters  put  in  at  the  trial 
and  he  added  that  it  was  not  suggested  that  at  or 
before  the  trial  the  defendant  ever  agreed  w 
admitted  this  set-off,  though  it  was  argued  ^'^ 
him  that  there  must  be  deemed  to  be  an  admitted 
set-off.  He  further  added  that  under  the  circnm- 
stances  it  appeared  to  him,  on  the  antbority  ot 
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HMMrd  T.  Goodley  (62  L.  T.  Eep.  736 ;  25  Q.  B. 
Div.  156)  and  Goldhill  v.  Clarke  (68  L.  T.  Bep. 
414),  it  was  proper  to  tax  the  coats  on  the  High 
Court  scale. 

Upon  appeal  Grantham,  J.  reversed  this  order 
of  the  master,  and  directed  the  master  to  tax  the 
costs  on  the  County  Court  scale. 

Tlie  plaintiff  now  appealed. 

Sect.  116  of  the  County  Courts  Act  1888  pro- 
vides: 

With  respect  to  any  action  brought  in  the  High  Court 
wUch  ooold  have  been  commenced  in  a  Connty  Court, 
the  following  proviaions  shall  apply : — (1)  If  in  an 
tedoQ  founded  on  contract  the  plaintiS  shall  recover 
.  .  .  .  A  snm  of  twenty  pounds  or  upwards,  but  less 
tbu  fifty  pounds,  he  shall  not  be  entitled  to  any  more 
ecxti  than  he  would  have  been  entitled  to  if  the  action 
lad  been  brought  in  a  County  Court. 

Sect.  67  provides : 

Where  in  any  action  the  debt  or  demand  claimed  oon- 
liita  of  a  balance  not  exceeding  fifty  pounds,  after  an 
tdmitted  set-off  of  any  debt  or  demand  claimed  or 
ncorerable  by  the  defendant  from  the  plaintiff,  the  court 
diaU  have  jurisdiction  to  try  such  action. 

RUter  for  the  plaintiff. — The  master  was  right 
in  taxing  the  costs  on  the  High  Court  scale.  I 
contend  that  the  plaintiff  has  really  recovered  751. 
noon  his  claim,  which  sum,  reduced  by  the  credit 
of  25Z.,  makes  up  Ihe  amount  of  502.  for  which 
the  judgment  was  given.  For  the  purpose  of 
settling  as  to  the  taxation  of  the  costs,  we  must 
look  to  the  state  of  the  facts  immediately  before 
the  issuing  of  the  writ,  and  we  must  look  at  the 
matter  as  if  the  sum  finally  found  due  to  the 
plamtiff  were  in  the  first  instance  inserted  on  the 
vrit.  That  sum  was,  as  I  contend,  752.,  ^d  that 
bejng  the  sum  in  effect  upon  the  writ,  the  claim 
was  beyond  the  County  Court  jurisdiction,  and 
an  action  for  the  same  could  not  have  been  com- 
menced in  the  County  Court,  unless  it  was  reduced 
by  an  admitted  set-off  to  the  50Z.  There  was  here 
DO  admitted  set-off  so  to  reduce  it.  The  credit  of 
25/.  given  by  the  plaintiff  was  not  an  admitted 
srt-off,  as  it  was  qmte  clear  that  neither  the  plain- 
tiff nor  the  defendant  had  agreed  or  admitted 
this  amount  as  a  set-off  before  action  brought. 
It  did  not  appear  that  252.  was  the  right  sum  to 
which  the  defendant  was  entitled,  nor  did  the 
plaintiff  know  when  he  issued  his  writ  that  252. 
was  the  right  amount.  A  set-off  to  be  an  ad- 
mitted get-off  within  the  meaning  of  the  57th 
nction,  must  be  a  set-off  admitted  by  both  parties 
hefore  action  brought : 

Buhbard  V.  Goodley,  62  L.  T.  Bep.  736 ;   25  Q.  B. 
Div.  156 ; 

OoMfciH  V.  Clarke,  68  L.  T.  Eep.  414. 
The  case  of  Hubbard  v.  Goodley  (ubi  8up.)  is 
exactly  in  point  here,  and  was  decided  on  the  same 
•ection  that  applies  to  the  present  case.  There 
the  plaintiff  cuumed  on  his  writ  the  sum  of  562., 
and  he  gave  the  defendant  credit  for  a  set-off  of 
14i.  which  reduced  the  claim  on  the  writ  to  422., 
and  tlie  court  held  that  the  County  Court  had  no 
jurisdiction,  although  the  sum  really  claimed  was 
••ly  422.,  inasmuch  as  the  credit  or  set-off  of  lU. 
JM  not  admitted  by  the  defendant  before  action. 
«iat  case  therefore  shows  that  a  plaintiff  cannot, 
'"^^^J  by  giving  credit  on  the  writ  for  a  certain 
■•ni,  bring  his  case  within  the  section.  The 
«ci!rion  of  Charles,  J.,  in  Goldhill  v.  Clarke  {ubi 
•*]>•).  is  to  the  same  effect.    In  Hodgson  v.  Bell 


(62  L.  T.  Rep.  481 ;  24  Q.  B.  Div.  525)  the  Court 
of  Appeal  held  that  a  "'payment"  to.  reduce  a 
claim  below  1002.  within  sect.  65  of  the  Act,  must 
be  a  payment  before  action,  and  the  principle  of 
that  case  applies  precisely  to  the  present  case. 
He  also  referred  to  pp.  52-53  of  the  Annual 
County  Courts  Pi-actice  1894,  as  showing  the 
meaning  of  the  words  "  balance  of  account,"  and 
set-off. 

Herbert  Beed,  Q.C.  and  E.  Clayton,  for  the  de- 
fendant. — The  learned  judge  at  chambers  decided 
the  case  on  the  ground  that  if  this  was  a  set-off 
it  must  be  taken  to  have  been  an  admitted  set-off. 
We  submit  the  learned  judge  was  right  in  the 
view  he  took.  This  sum  of  252.  was  either  a  pay- 
ment— in  which  case  it  woidd  be  a  payment  before 
action — or  it  was  a  set-off,  and  if  a  set-off,  it  was 
an  admitted  set-off  before  action.  The  plaintiff's 
claim,  therefore,  consisted  of  a  balance  of  502. 
after  a  payment  as  we  contend  of  the  252.,  and 
the  claim  could  therefore  have  been  brought  in 
the  County  Court.  To  be  an  admitted  set-off 
within  the  meaning  of  the  section  it  is  not  neces- 
sary that  the  set-off  should  be  admitted  by  both 
parties ;  it  is  sufficient  if  it  be  admitted  by  the 
plaintiff,  and  it  is  not  necessary  that  it  should  be 
admitted  by  the  defendant : 

Pereival  v.  Pedley,  18  Q.  B.  Div.  635. 
In  that  case  the  writ  was  specially  indorsed  with 
a  claim  for  892.,  and  credit  was  given  on  the  writ 
for  about  512.,  thus  leaving  a  balance  claimed  of 
382.,  and  the  court  there  held  that  the  County 
Court  had  jurisdiction,  as  the  balance  claimed 
was  382.,  and  it  was  not  necessary  for  the  defen- 
dant to  have  admitted  the  payment  or  set-off  of 
the  512.  before  action.  That  case  was  decided  on 
sect.  7  of  the  County  Courts  Act  1867  (30  &  31 
Vict.  c.  142),  which  was  identical  in  terms  with 
sect.  57  of  the  present  Act,  and  is  therefore  con- 
clusive of  the  present  case.  [Laweance,  J. — 
Pereival  v.  Pedley  (ttW  sup.)  is  of  the  highest 
importance.  The  words  of  the  section  on  which 
it  was  decided  are  precisely  the  same  as  the  words 
here,  and  that  case  is  conclusive.] 

JJttfer  in  reply..  Cur.  adv.  vuU. 

Aug.  10. — The  judgment  of  the  Court  was- 
delivered  by 

Hawkins,  J. — In  this  case  the  plaintiff  brought 
his  action  for  1482. 1«.,  and  indorsed  his  writ  for 
that  amount  for  work  and  labour  done,  and  in- 
dorsed also  on  the  writ  was  a  memorandum  giving 
the  defendant  credit  for  252.  As  to  the  meaning  of 
those  words  on  the  writ  "  and  contra "  no  ex- 
planation has  been  given,  but  that  credit  reduced 
the  amount  claimed  to  1232.  Is.  The  action  was 
ultimately  referred  and  the  case  went  down  to  an 
arbitrator,  who  found  that  the  amount  due  was 
502.  only,  and  thereupon  the  question  arose  whether 
the  costs  should  be  taxed  on  the  High  Court 
scale,  or  on  the  County  Court  scale.  The  master 
found  that  the  plaintiff  ought  to  have  the  costs 
taxed  on  the  High  Court  scale,  but  the  learned 
judge  thought  otherwise,  and  hence  the  appeal  to 
us.  Now  the  questions  which  arise  are  whether 
502.  was  the  sum  recovered,  and  whether  the 
action  was  one  which  could  have  been  brought  in 
the  County  Court.  If  it  was  an  action  which 
could  have  been  brought  in  the  County  Court, 
then  the  whole  argument  for  the  plaintiff  fails, 
and  if  there  be  no  objection  on  other  grounds 
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there  would  be  no  reason  why  more  than  County 
Court  costs  should  be  allowed.  But  it  was  said 
that,  in  giving  credit  for  the  252.,  thereby  reducing 
the  claim  to  123{.  1«.,  the  plaintiiS  was  doing  what 
he  had  no  right  to  do,  and  as  the  words  "and 
fontrii "  ought  to  be  construed  as  a  set-off  for 
goods  sold,  that  it  waa  not  an  agreed  set-off,  and 
could  not  therefore  have  been  given  credit  for. 
The  question  then  is,  what  is  an  agreed  set-off  ? 
It  waa  contended  for  the  plaintiff  that,  iinless  a 
set-off  was  agreed  to  by  the  defendant,  it  was  not 
an  agreed  set-off,  and  no  credit  could  be  given  for 
it.  It  struck  me  as  revolting  to  common  sense 
that  in  such  a  case  a  man  could  not  give  credit 
«ven  to  the  defendant  without  the  assent  of  the 
defendant.  With  regard  to  the  old  cases  on  the 
subject,  I  think  those  cases  are  hardly  suflBciently 
understood.  One  of  the  oldest  cases  is  the  case 
of  Woodkams  r.  Newman  (7  C.  B.  654),  where  the 
marginal  note  states  that  "  a  defendajit  was  not 
entitled  to  enter  a  suggestion  to  deprive  a  plain- 
tiff of  costs  under  the  I29th  section  of  the  County 
Courts  Act  (9  &  10  Vict.  c.  95),  where  the  debt  or 
demand,  originally  exceeding  20!.,  is  reduced 
below  that  sum  by  a  claim  of  set-off.  The  words 
'  on  balance  of  account  or  otherwise,'  have  refer- 
ence to  a  debt  reduced  by  payments,  or  a  balance 
settled  and  ascertained  before  action  brought." 
Upon  the  facts  of  that  case  it  was  held  that  the 
plaintiff  had  a  right  to  bring  his  action  in  the 
Superior  Court  for  the  total  amount  of  his  claim 
without  any  deduction  by  reason  of  set-off, 
because  he  could  not  compel  the  defendant  to 
accept  a  set-off  or  to  plead  it  in  that  action, 
unless  he  wished  to  do  so.  That  was  a  case  where 
the  defendant  claimed  a  set-off  which  was  not 
admitted  before  action  by  the  plaintiff,  and  there- 
fore neither  that  case,  nor  any  of  the  other  old 
cases  on  the  point  at  all  settles  this  matter.  The 
question  here  is,  whether  this  is  a  matter  which 
can  be  given  credit  for.  I  think  it  is  on  these 
grounds :  In  the  first  place,  I  think  an  admitted 
set-off  means  a  set-off  admitted  by  the  person 
against  whose  interest  it  is  to  admit  the  same.  If 
the  plaintiff  chooses  to  say  to  the  defendant,  "  You 
need  not  trouble  yourself  to  plead  set-off ;  I  give 
you  credit  for  a  certain  sum  which  I  owe  you," 
then  I  think  that,  unless  there  is  some  application 
made  at  the  instance  of  the  defendant  to  strike 
out  this  credit  or  alter  it,  the  defendant  must  be 
taken  to  have  assented  to  it,  and  if  he  goes  down 
to  trial  he  does  so  with  the  credit  given  as  appears 
on  the  writ.  That  would  be  evidence  of  his  assent 
to  it,  but  I  think  that  evidence  of  assent  is  not 
necessary  in  such  a  case,  and  that  has  been  de- 
termined by  the  case  referred  to  of  Percival  v. 
Pedley  [itbi  sup.).  In  that  case  the  wi-it  was 
specially  indorsed  with  a  claim  for  89^  for  money 
paid  by  the  plaintiff  for  the  use  of  the  defendant, 
and  credit  given  for  a  sum  of  neai-ly  512.,  money 
received  by  the  plaintiff,  leaving  a  balance  of  381. 
When  the  case  came  before  the  court,  Mathew,  J. 
said :  "  Is  this  a  case  of  admitted  set-off  P 
Counsel  for  the  plaintiff  says  that  it  is  not, 
because  the  defendant  does  not  admit  the  set-off 
for  which  the  plaintiff  gives  him  credit,  and  it  is 
argued  that,  unless  there  is  an  agreement  between 
the  plaintiff  and  the  defendant  as  to  the  set-off, 
it  is  not  admitted  by  both.  But  I  am  clearly  of 
opinion  that  sect.  7  means  payment  or  set-off 
admitted  hj  the  plaintiff ;  beciause  otherwise  the 
plaintiff  might  make  his  claim  for  a  sum  far 


above  502.,  give  credit  for  a  set-off  which  he  knee 
the  defendant  would  not  admit,  reducing  the  clum 
below  50!.,  and  thereby  enable  himself  to  proceed 
in  the  Superior  Court.  That  cannot  have  been 
the  meanmg  of  the  provision,  and  I  think  tlie 
learned  judge  had  jurisdiction  to  transfer  tbe 
action  to  the  County  Court."  Cave,  J.  in  hij 
judgment  says  the  same  thing.  For  these  reasons 
I  think  the  set-off  may  be  given  in  the  way  it  has 
been  given  here.  I  can  understand  that  it  maj 
be  against  the  interest  of  ^he  defendant  to  hare 
the  set-off  dealt  with  in  this  action.  In  such  a  case 
however,  he  might  apply  to  have  it  struck  out  He 
did  not  do  so  in  this  case,  but  from  the  time  of 
the  service  of  the  writ  he  had  notice  that  credit 
had  been  given  to  him,  and  with  such  notice  he 
tries  the  case  and  thereby  assents  to  such  credit, 
although,  as  I  have  said,  I  do  not  liunli 
assent  to  a  credit  necessary.  I  agree  with  the 
judgment  of  Mathew,  J.,  m  Percival  v.  PedUij 
[ubt  sup.],  that  the  assent  of  both  parties  is  not 
necessary  in  such  a  case.  I  may  also  add  as  to 
the  case  of  Goldhill  v.  Clarke  {ubi  sup.)  that  it 
does  not  seem  to  me  to  apply  to  this  case  at  all. 

Appeal  ditmittei. 

Solicitors  for  the  plaintiff,  Taunton  and  Dade. 

Solicitors  for  the  defendant,  H.  and  G.  EeUk 
for  Camp  and  Ellis,  Watford. 


PROBATE,  DIVOBCE,  AND   ADMIRALTT 

DIVISION. 

DIVOBCE    BUSINESS. 

Monday,  June  4. 

(Before  tlie  Pbesident  (Sir  F.  H.  Jeune.) 

Beaucleke  v.  Beatjclebe.  (a) 

Restitution  of  conjugal  rights — Delay. 

Delay  is  no  bar  to  a  suit  for  restitution  ofeonjuja'' 

rights. 
This  was  a  i)etition  for  restitution  of  conjugal 
rights.  The  petitioner,  the  wife,  was  married  to 
the  respondent  in  1858,  and,  with  some  absences 
by  the  husband  and  returns  to  cohabitation, 
finally  separated  from  him  in  1870  under  a  deed, 
which  contained  a  covenant  not  to  institute  pro- 
ceedings, and  which  remained  in  force  until  the 
wife,  in  1889  or  1890,  filed  a  petition  for  dissolu- 
tion of  marriage  on  the  grounds  of  cruelty  and 
adultery.  That  suit  was  undefended,  and  Butt.  J- 
who  heard  it,  directed  that  the  Queen's  Proctor 
should  have  notice,  and,  after  argument,  decided 
that  cruelty  in  law  had  not  been  made  out.  Tpo" 
this  he  dismissed  the  petition.  Subsequently  the 
Court  of  Appeal  also  field  that  the  wife's  claim  for 
a  divorce  must  fail;  but  the  Lords  Justices  bsfed 
their  decision  on  the  ground  of  unreasoniible 
delay,  and  did  not  decide  whether  the  petitioaer 
had,  or  had  not,  made  out  a  case  of  oraelty  in  la' 
against  her  husband :  (BeaueUrk  v.  Beaudtrk 
64  L.  T.  Rep.  35  ;  (1891)  P.  189.)  The  wife  no» 
prayed  for  a  decree  of  restitution  of  conjugal 
rights,  and  it  was  suggested,  on  her  behalf,  that 
she  had  not  had  a  proper  opportunity  of  eipUi* 
ing  the  reasons  for  the  delay  in  bringing  tte 
former  suit,  and,  further,  that  the  question  d 
delay  did  not  arise  in  the  present  case,  whstewr 
might  be  its  effect  hereafter,  upon  any  proceed- 
ings which  might  be  founded  upon  a  refusal  to 

(a)  Eeported  by  H.  DCRLKr  QaAXlBSOOK,  Esq.,  B»rtta«er<»i*'- 
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retnm  to  cohabitation.    The  requisite  formalities 
as  to  demand  and  service  having  been  proved, 

StarU,  for  the  petitioner,  submitted  that  she 
was  entitled  to  a  decree.  The  court  will  not  take 
notice  of  the  separation  deed,  that  bein^  a  matter 
between  the  parties  themaelves,  and  the  respondent 
not  having  chosen  to  set  it  up : 

Trtn  T.  Trew,  57  L.  T.  Esp.  501 ;  12  P.  Biv.  128. 

[The  Pkbsidbnt. — Does  the  question  of  delay 

arise  in  regard  to  i-estitiition  of  conjugal  rights  Y] 

No.    It  is  confined  to  suits  for  dissolution  ox 

marriage.    Even  in  cases  of  judicial  sex>aration, 

it  is  not  reallj  a  bar,  though  it  may  in  such  cases 

be  taken   into    considei-ation    by  the    court    in 

deciding  whether  the  suit  is  hona  fide  or  not. 

There  is  nothing  in  the  Matrimonial  Causes  Act, 

1881  (47  k  48  Yict.  c.  68)  about  delay.    No  amount 

of  delay  can  bar  a  clum  for  restitution  of  conjugal 

rights. 

I      The  Prbsident. — Even    supposing    there    is 

I    great  delay,  I  do  not  see  why,  in  aid  of  matri> 

I   niony,  any  such  question  as  that  can  arise.    I  pro- 

'   noonce  a  decree  for  restitution  of  conjugal  rights. 

Solicitors :  Leman,  Groves,  and  Leman. 


SuIiirialComtnitteeof  tije  ^rifagCounnl* 

Wednesday,  July  18. 
(Present:   The  Bight  Hbns.  the   Eakl   of  Sel- 
BOSNE,    Lords     Watson,  Hobhouse,  Mac- 
NAOBTEN.  and  MOBBIS.) 
Ploklet  v.  Bichabi>80n  and  others,  (a) 

OS  APPEAI.  FBOU  THE    8UFBEME  COUBT  OF  NEW 
SOUTH  WALES. 

Inic  of  New  South    Wales — Appointment  of  new 

truces  by  court — Vesting  order — Practice  — 

Stat.  16  Viet.  No.  19.  ss.  30  and  32— Parties. 

The  itatute  16  Vict.  No  19  by  sect.  30  empowers  the 

Svpreme  Court  of  New  South  Wales,  upon  the 

application  of  any  person  beneficially  interested, 

to  appoint  new  trustees  in  certain  cases,  and  ly 

tect.  32  provides  that  "  it  shall  be  lawful  for  the 

eovrt  upon  making  any  order  for  appointing  a  new 

tntstee,  either  by  the  same  or  by  any  subsequent 

order,  to  direct  that  any  land  subject  to  the  trust 

ihall  vest  in  the  person  or  persons "  so  appointed. 

By  the  practice  of  the   court,  embodied  in  rules 

of  procedure,  the  appointment  of  a  new  trustee 

iirog  referred  to  the  master  with  directions  "  that 

iij)om  such  appointment  the  trust  property  and 

effects  be  vested  in  the  "  new  trustee. 

Beld,  that  an  order  so  made  upon  a  reference  to 

the  master  was  sufficient  to  vest  the  legal  estate 

ta  the  new  tj^stee,  and  that  a  subsequent  order 

hy  the  court  was  unnecessary.     The  Act  does  not 

require  that   all  persons   interested  should    be 

made  parties  to  the  suit,  but  leaves  a  discretion 

to  the  petitioner  and  to  the  court. 

Jnigment  of  the  court  below  affirmed. 

This  was  an  appeal  by  the  defendant  against  a 

decree  dated  the  20th  Feb.  1893  made  by  Owen,  J., 

tte  Chief  Jndge  in  equity  of  the  Supreme  Court  of 

New  South    wales,  in  a  suit  brought  by  the 

'cspondents  against   the  appellant    for    specific 

Pffifonnance  of  an  agreement  dated  the  6tE  July 

1891  for  the  purchase  by  the  appellant  from  the 

(•1  Bccorted  by  C.  E  MAtDiK.  Eaq..  Barrl>ter-at-L»n. 

VoL  urn.,  1827. 


respondents  of  land  and  buildings  in  Elizabeth- 
street,  Sydney. 

The  property  sold  consisted  of  two  freehold 
houses,  Nos.  67  and  69  in  Elizabeth-street,  with 
the  yards  and  outbuildings  behind  the  same.  The 
plaintiffs  sold  as  mort^gees  under  a  power  of 
sale  in  a  mortgage  dated  the  22nd  Dec.  1890,  the 
power    arising    on    default    of    payment    of    a 

Promissory  note  which  fell  due  on  the  25th  April 
891,  and  was  not  paid  or  renewed.  The  mortgage 
contained  a  clause  that  purchasers  should  not  be 
bound  to  inquire  whether  default  had  been  made, 
nor  be  affected  by  notice  to  the  contrary.  The 
sale  was  to  be  completed  on  the  6th  Oct.  1891,  bat 
there  was  nothing  to  make  time  of  the  essence  of 
the  contract. 

The  plaintiffs  in  due  course  delivered  a  foil 
abstract  of  title,  and  on  the  3rd  Aug.  1891, 
defendant's  solicitors  sent  requisitions  in  writing 
which  were  replied  to  by  plaintiffs'  solicitors  on 
the  12th  Aug.  1891.  Further  requisitions  were 
sent  by  defendant's  solicitors  on  the  2nd  Sept. 
1891,  and  replies  to  them  were  sent  by  plaintiffs' 
solicitors  on  the  10th  Sept.  1891.  The  defendant's 
reqtiisitions  or  objections  on  title  were  by  this 
time  reduced  to  the  three  following  (all  of  which 
had,  as  the  plaintiffs  said,  been  satisfactorily 
answered),  viz. : — (1)  Legal  estate  (alleged  to  M 
oiltstandiBg) ;  (2)  Identity  of  parcels.  (This  point 
was  not  argued  on  the  appeal) ;  (3)  Alleged  right 
of  contribution  in  respect  of  a  paid-off  mortgage. 
The  respondents  (plaintiffs)  on  the  23rd  Aug. 
1892  filed  their  statement  of  claim  against  the 
appellant  (defendant)  for  specific  performance  of 
the  contract  for  sale,  alleging  that  they  had  shown 
a  good  title,  and  on  the  28th  Sept.  1892  the 
appellant  filed  his  statement  of  defence.  On  the- 
4th  Oct.  1892  the  respondents  filed  their  replica- 
tion and  joined  issue. 

The  suit  was  fully  heard  by  Owen,  J.  on  the- 
14th,  15th,  19th,  and  20th  Dec,  1892  and  the  20th 
Feb.  1893,  and  on  the  last-mentioned  day  his 
Honoiu-  delivered  judgment  in  favour  of  the 
plaintiffs  and  made  a  decree  for  specific  perform- 
ance, and  for  the  execution  by  the  defendant  of  a 
proper  conveyance,  with  costs  of  suit,  as  prayed 
oy  the  statement  of  claim. 

The  present  appeal  was  brought  from  the 
decree  of  the  20th  Feb.  1893. 

Crackanthorpe,  Q.C.  and  Serrell  appeai-ed  for 
the  appellant. 

Cozens-Hardy  Q.C.  and  Vaughan  Hawkins,  who 
appeared  for  the  respondents,  yrere  not  called 
upon  to  address  their  Lordships. 

At  the  conclusion  of  the  arguments  for  the. 
appellant,  their  Lordships'  judgment  was  de- 
livered by 

The  Eabl  of  Selbobne. — Their  Lofdships  do 
not  think  it  necessary  to  hear  further  argument 
in  this  case.  They  are  satisfied  that  the  court 
below  was  right  in  holding  that  a  good  title  was 
shown  upon  both  the  points  which  have  been 
argued.  First,  as  to  the  supposed  equitable 
charge  arising  out  of  the  transaction  of  the  15th 
Aug.  1864.  Their  Lordships  start,  first,  with  a 
transaction  out  of  which  such  an  equity  would 
arise ;  secondly,  with  a  course  of  action  pursued 
for  years  on  the  footing  of  that  equity,  and  with 
a  view  to  work  it  out  and  satisfy  it.  They  then 
come  to  a  suit  instituted  in  1889,  twenty-five 
years  after  the  transaction,  a  period  oLjiime  which. 
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to  saj  the  least,  would  lead,  under  cjucnfimtanoeg 
fayourable  to  a  presumption,  to  the  presumption 
that  the  equity  might  have  been  worked  out 
during  that  time.  But  it  is  not  upon  any 
such  presumption  that  the  matter  now  stands ; 
because  that  was  a  suit  against  the  persons  who, 
as  long  as  this  equity  was  in  existencse,  were 
entitled  to  the  benefit  of  it,  and  the  just  inference 
is  that  the  claim  had,  to  their  knowledge,  ceased 
to  exist,  and  that  the  means  taken  to  work  out 
iiie  right  to .  contribuiion  had  been  sufficient 
and  effectual  for  that  puirpose.  A  decree  was 
made  absolutely  exclusive  of  any  such,  claim, 
whether  brought  forward  or  not,  binding  those 
parties.  Their  Lordships  think  that  tins  is  a 
43omplete  answer  at  this  distance  of  time  to  the 
idea  that  any  such  claim  can  now  be  made.  Upon 
-the  other  point,  as  to  the  legal  estate,  the  court 
below  was  satisfied  that,  by  the  order  made  in 
.another  suit  or  proceeding  on  the  9th  June  1868, 
a  gentleman  named  Charles  McDonald  was 
leg^y  appointed  a  new  trustee  in  the  place  of 
George  Levien,  who  had  been  absent  for  more 
than  a  year  from  the  colony;  and  that  the  legal 
estate  was  vested  in  him,  which  McDonald  has 
conveyed  to  the  vendors,  or  at  all  events  to  their 
mortgagor;  and  as  McDonald  had  the  legal 
estate,  that  put  an  end  to  all  question .  upon  Qie 
subject.  Had  he  the  legal  estate  or  not  ¥  That 
depends  upon  the  statute  (16  Vict.  No.  19)  under 
which  a  new  trustee  could  be  appointed  in  place 
of  a  former  trustee.  The  points  which  are  impor- 
tant in  the  order  making  the  appointment  are 
these:  it  purports  to  remove  George  Edward 
Levien  from  bein^;  a  trustee  of  the  will  of  Thomas 
Roberts,  deceased ;  and  if  it  did  not  appear  that 
there  were  circumstances  which  justified  that 
part  of  the  order,  possibly  the  question  which 
"their  Lordships  might  have  to  consider  would  be 
different  from  what  it  is  now.  But  in  point  of 
fact  Levien  was  in  a  situation,  in  which  under  the 
terms  of  the  trust  the  parties  to  whom  a  power  to 
appoint  new  trustees  was  given  would  have  been 
entitled  to  do  so ;  because  the  testator  declared, 
that  upon  any  vacancy  in  the  trust  by  the  death, 
resignation,  residence  out  of  the  colony  or  absence 
therefrom  for  a  twelvemonth,  insolvency,  or  other 
incapacitv  or  inability  to  act  in  the  trust,  it  should 
be  lawful  to  appoint  new  trustees.  Levien  was 
in  one  of  these  situations.  He  had  been  absent 
from  the  colony  for  more  than  a  twelvemonth,  and 
therefore  the  coui-t  could  have  no  difficulty  in 
regarding  him  as  having  ceased  to  be  able  to  act 
as  a  trustee.  Whether  the  word  "  remove  "  was 
the  proper  word,  or  the  best  way  of  expressing  it 
or  not,  IS  wholly  immaterial,  if  upon  the  facts  of 
the  case  it  was  plain  that  the  Court  was  right  in 
treating  him  as  a  person  who  could  no  longer  be 
retained  d6  the  trustee.  The  occasion  on  which 
the  order  was  mads  was  manifestly  a  proper  one, 
because  there  was  a  legatee  unpaid  for  whose 
benefit  a  proper  investment  had  been  made, 
doubtless  in  the  names  of  both  trustees;,  and 
until  the  difficulty  with  regard  to  the  absent 
trustee  was  in  some  way  removed  there  might  be 
a  difficulty  in  dealing  with  the  investment,  and 
making  the  payment  which  the  acting  trustee,  the 
defendant  in  the  suit,  was  perfectly  ready  to 
make.  It  has  been  suggested  that  the  court 
ought  not,  in  a  suit  so  constituted,  to  have 
exercised  the  power  of  appointing  a  new  trustee. 
The  court  had  before  it  the  acting  trustee.    The 


tenant  for  life,  who  would  have  had  a  voice  in  tbe 
matter  if  she  had  not  died,  died  in  1863.  It  does 
not  appear  that  any  of  the  children  who  were 
beneficially  interested  were  adults,  and  the  acting 
trustee,  by  the  terms  of  the  will  giving  the  power, 
would  have  been  at  least  a  necessary  ooncnrrent 
party.  Therefore,  there  is  nothing  to  lead  to  tiie 
conclusion  either  that  it  could  have  been  exercised 
without  his  concurrence,  or  that  there  was  anr 
adult  person  who  ought  to  have  been  consulted. 
But  even  if  that  were  so,  the  Act  of  Parliament 
which  in  other  respects  authorises  the  order  to  be 
made,  clearly  did  not  require  that  aU  persans 
interested  should  be  made  parties  undra*  sncb 
circumstances  to  the  suit.  By  the  35th  section  it 
provides,  that  the  application  for  the  appdnt- 
ment  of  new  trustees  might  be  made  by  anj 
person  beneficially-interested,  and  it  was  so  made. 
And  the  effect  of  the  succeeding  sections  is. 
that  as  to  parties,  in  the  first  instance,  tiie 
petitioner  might  judge  for  himself  whom  he 
would  or  would  not  serve,  and  that  the  court,  if  it 
thought  fit,  might  let  the  case  stand  over  for 
notice  to  be  given  to  any  person  or  persons ; 
plainly  leaving  those  matters  in  the  discretion, 
first  of  the  petitioner,  and  afterwards  of  the  conit. 
Therefore,  even  if  the  court  might  hare  done 
better  in  exereising  that  discretion,  as  a  matter  of 
fact  in  this  case  it  did  not  think  it  necessary  to 
serve  other  parties,  and  their  Lordships  are  ol 
opinion  that  unless  the  order  was  ultra  vires  it 
took  effect,  whether  or  no  it  might  have  been 
better  for  the  court  to  have  done  or  required 
something  which  it  did  not  do  or  require.  Then, 
had  the  court  under  the  Act  power  under  the  cir- 
cumstances to  do  what  it  did ;  and  was  the  eSect  of 
what  it  did  to  vest  the  legal  estate  ?  These  are  the 
only  remaining  questions.  Their  Lordships  think 
that  those  questions  are  really  determined,  with- 
out going  into  anything  else,  by  the  30th,  taken 
in  connection  with  the  32nd  section.  The  30th 
section  says :  "  Whenever  it  shall  be  expedient 
to  appoint  a  new  trustee  or  new  ta-ustees,  and  it 
shall  be  found  inexpedient,  difficult,  or  imprac- 
ticable so  to  do  without  the  assistance  of  the 
Supreme  Court,  it  shall  be  lawful  for  the  court  to 
malce  on  order  appointing  a  new  trustee  or  new 
ti-ustees,  either  in  substitution  for  or  in  addition 
to  any  existing  trustee  or  trustees."  That  those 
circumstances  existed  in  this  case  their  Lordships 
have  no  difficulty  in  assuming.  That  section  bj 
itself  does  not  enable  a  vesting  order  to  be  made. 
but  the  32nd  section  does.  It  provides  as  f  oIIovb  : 
"  It  shall  be  lawful  for  the  court,  upon  making 
any  order  for  appointing  a  new  trustee,  either 
by  the  same  or  by  any  subsequent  order 
to  direct  that  any  lands  subject  to  the  trust, 
shall  vest  in  the  person  or  persons  who  upon 
the  appointment  snail  be  the  trustee  or  trustees 
for  such  estate  as  the  court  shall  direct, 
and  such  order  shall  have  the  same  effect  as  if 
the  person  or  persons  who  before  such  order  were 
the  trustee  or  trustees  (if  any)  had  only  execnted 
all  proper  conveyances  and  assignments  of  such 
lands  for  such  estate."  Now,  before  noticing  the 
ar^ment  which  has  been  addressed  to  their  Lord- 
ships, it  seems  well  to  observe  that  by  the  prstice 
of  the  Supreme  Court,  now  embodied  in  the  role 
318  mentioned  in  Wie  judgment  of  the  oovit 
below,  the  course  was,  when  any  reference  w»s 
made  to  the  master  with  a  view  to  the  appwnt- 
ment  of  new  trustees,  to  direct  the  appoint- 
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meat  to  be  made  by  the  master  in  the  first 
instance  unleBS  the  court  should  otherwise  order. 
Accordingly,  by  this  order  the  court  referred  it  to 
the  master  to  appoint  some  fit  and  properperson 
to  be  trustee  in  the  place  of  Greorge  Edward 
Lerien  and  went  on  to  direct  "  that  upon  such 
appointment " — that  is  by  the  master,  evidently, 
— "  the  trust  property  and  effects  be  vested  in  the 
defendant  Richard  Driver  and  the  said  new 
trustee  upon  the  trusts  of  the  will  or  such  of  them 
«8  are  capable  of  being  carried  into  effect."  The 
learned  judge  in  the  court  below  rightly  observed 
that  that  means  necessai-ily,  for  the  estate  proper 
to  be  In  the  trustees,  which  was  an  estate  in  fee 
«mple.  The.  intention  of  that  order,  and  of  the 
pnotice  of  which  it  is  an  example,  was,  evidently, 
to  avoid  the  necessity  of  coming  again  for  a 
sabsequent  order,  when  an  appointment  which 
nobody  challenged  was  made.  The  onlv  question 
18  whether  it  was  competent.  But  the  Act  of 
Parliament  expressly  says  that  this  may  be  done 
upon  nuiking  any  order  for  appointing  a  new 
trustee.  It  was  argued  that  that  must  mean,  not 
on  appointing,  as  in  this  case  by  the  master,  but 
actoaUy  appointing  by  the  court  itself;  and, 
therefore,  that  in  a  colony,  where  the  practice 
prevailing  was  embodied  in  the  rule  to  which 
reference  has  been  made,  it  could  only  be  done  by 
a  Bubeeqneut  vesting  order.  Their  Lordships 
think  that  would  be  placing  upon  the  words  used 
by  Parliament  an  unnecessarily  narrow  construc- 
tion, the  effect  of  which  in  a  colony  like  this, 
where  sach  a  rule  and  such  a  practice  prevaUs, 
would  be  to  make  it  absolutely  necessary  in  every 
«a8e  that  the  vesting  should  be  effected,  not  by 
the  same  order  but  by  a  subsequent  order.  But 
the  words  of  this  section,  whicn  are  the  same  as 
those  in  the  English  Act,  seem  to  be  expressly 
intended  to  enable  the  court  to  make  an  order 
vhich  is  to  have  a  prospective  effect ;  because  not 
only  is  it  "upon  making  any  order  for  appointing 
a  new  trustee " — surely  this  is  and  must  be  an 
order  for  appointing  a  new  trustee,  since  it  directs 
the  master  to  appoint  one, — but  it  may  by  the 
same  order,  as  well  as  by  a  subsequent  order, 
direct  that  the  lands  shaJl  vest  in  the  persons, 
who,  upon  the  appointment,  shall  be  the  trustees. 
If  the  order  itself  appointed  the  trustee  it  would 
be  in  the  person  appointed.  The  language  seems 
eipressly  adapted  to  such  a  practice  as  that  of  the 
OMoniaf  Court,  whether  that  practice  prevails  or 
prevailed  in  England  or  not.  Then,  when  that  is 
wme,  if  the  court  thinks  fit  so  to  do,  and  makes 
no  other  direction  (and  in  this  case  it  has  made 
no  other  direction),  the  effect  is  to  be  the  same  as 
if  the  persons  who  before  the  order  were  trustees, 
had  executed  all  proper  conveyances.  There  is 
not  a  word  which  is  not  apt  to  authorise  the 
thing  which  in  this  case  was  done,  and  done 
according  to  the  rule  and  practice  in  the  colony, 
namely,  not  merely  an  inquirr  who  shall  be 
^pcnnted  but  an  actual  appomtment  by  the 
master.  That  seems  to  be  the  most  natural  and 
conyement  way  of  accomplishing  the  object  and 
saving  expense,  and  their  Lordships  do  not  think 
it  doM  any  injustice.  If  the  persons  were  in 
contest  about  the  fitness  of  the  person  to  be 
appointed,  there  would  be  an  appeal  to  the  court 
■gainst  the  decision  of  the  master.  The  decision 
of  the  master  would  temporarily  take  effect,  and 
iw  doubt  with  the  consequence  of  vesting;  but 
wwt  consequence,  as  well  as  the  appointment. 


would  come  to  an  end  if  the  court  thought  fit  to 
discharge  the  appointment.  The  very  object 
being  to  avoid  legal  formalities  and  the  expenses 
connected  with  them,  no  injustice  of  any  sort 
would  arise  in  such  a  case.  Their  Lordships, 
therefore,  agree  with  the  learned  judge  of  tne 
court  below  that  there  was  a  complete  and  legally 
effectual  exercise  of  the  power  of  appointing  a 
new  trustee,  and  that  the  legal  estate  was  by 
means  of  such  appointment  vested  in  Driver  and 
McDonald.  Driver  died  and  McDonald  survived, 
and  the  title  is  good  by  McDonald's  conveyance. 
Their  Lordships  will  therefore  humbly  advise  ^ 
Her  Majesty  that  the  decree  appealed  from  is 
right,  and  that  the  appeal  should  be  dismissed 
with  costs. 

Solicitors  for  the  appellant,  P.  J.  Gordon  and    * 
Son. 

Solici  ors  for  the  respondents.  Want  and  Co. 
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COURT   OF   APPEAL. 

Tuesday,  July  10.  "~" 

(Before  Lord  Esheb,  M Jl.,  Eat  and 
Smith,  L.JJ.) 
Dakin  (app.)  v.  Fakker  and  othbbs        ,, 
(resps.).  (a) 

APPEAL  FSOM  THE  QUBEN'B  BENCH  DIVISION. 

Licensing  Acta  —  Licence  —  Benewal  —  General'^ 
annual  licensing  meeting — No  previous  Ttotice  of 
intention  to  oppose — ObjeeHon  made  in  court — 
No  grounds  stated — Jurisdiction  to  adjourn — 
Licensing  Act  1872  (35  *  36  Viet.  e.  94),  s.  42—  ■.  1 
Licensing  Act  1874  (37  *  38  Viet.  e.  49),  s.  26. 
A  verbal  objection  to  the  renewal  of  a  licence,  m,ade 
in  open  court,  though  no  grounds  of  objection 
are  then  stated,  gives  to  the  justices  power  to 
adjourn  the  granting  of  the  licence,  and  to  ftea**;-, 
and  consider  the  objection  upon  a  future  day, 
under  sect.  42,  sub-sect.  2,  of  the  liicensing  Act 
1872.  ... 

This  was  an  appeal  by  the  appellants,  Birch  and ... 
others,    from    the  judgment    of    the  Divisional 
Court   (Charles  and  Bruce,  JJ.),   quashing  the 
order  of  quarter  sessions,  upon  a  case  stated.  v>. 

Special  case. 

1.  Prior  to  the  general  annual  licensing  meet- 
ing no  notice  of  intention  to  oppose  the  renewal  '•■' 
of  the  license  had  been  served  on  the  applicant. 

2.  At  the  general  annual  licensing  meeting  held 
on  the  24th  Aug.  1893,  the  chief  constable  in  open 
court  said,  "  I  object  to  the  renewal  of  the  license 
to  the  King's  Head,"  and  thereupon  the  justices 
adjourned  the  consideration  of  such  renewal  to 
the  adjourned  meeting  to  be  held  on  the  21st 
Sept.  following. 

3.  The  clerk  to  the  justices,  on  their  behalf, 
gave  the  applicant  Dakin  (the  appellant  to  the 
quarter  sessions)  a  notice  in  writing  as  follows : 

Take  notice  that  the  adjonmed  fi^eneral  annual  lioen- 
sing  meeting  for  the  said  city  will  be  held  '  .  .  ■  .  on 
the  2l8t  Sept.  next,  at  10  a.m.,  for  the  pnrpoBe  of  grant- 

<a)  B«ported  by  J.  H.  WikUAMg,  En).,  BaRiater-at-La^ 
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ing  and  renewing  licences  for  the  following  pnrpoaee : 
First,  for  the  sale  by  retail  in  inns,  alefaoneee,  or 
Tictnalling  houses,  of  intoxicating  liqaors  nnder  the  Ale- 
house Act  1828.  Yon  are  hereby  required  by 
the  licensing  jnstioes  to  attend  the  said  meeting  person- 
ally to  make  yonr  application  for  the  renewal  of  yoor 
hoence,  an  objection  to  snoh  renewal  having  been  made 
in  open  oonrt  at  the  general  annoal  licensing  meeting, 
held  on  the  24th  Aug.  inst.,  by  Joseph  Famdale,  chief 
oonstablo  of  the  said  city. 

The  chief  constable  gave  the  appellant  a  notice 
in  writing  of  the  grounds  of  his  objection  as 
follows : 

I  hereby  give  yon  notice  that  shonld  it  be  yonr  inten- 
tion to  apply  at  the  forthcoming  adjonmed  general 
annnal  licensing  meeting  for  the  said  city,  fixed  to  be 
holden  on  the  21st  Sept.  next  ...  for  the  renewal 
of  any  licence  held  by  yon  authorising  the  sale  of 
intoxicating  liquors  by  retail,  I  intend  to  appear  for  the 
ptupose  of  opposing  such  renewal.  And  the  grounds  on 
which  I  shall  oppose  are  in  general  terms  as  follows : 

(1.)  That  the  said  licence  is  not  necessary,  and  is  not 
recinired  to  supply  the  wants  of  the  neighbourhood. 

(2.)  That  yonr  said  boose  has  been  kept  in  a  disorderly 
manner,  and  that  George  Baker,  a  previous  licensee,  was 
on  the  7th  Dec.  1 892,  convicted  of  an  offence  against 
the  provisions  of  the  Licensing  Act — namely,  for  suffer- 
ing the  said  licensed  house  to  be  used  on  the  17th  Nov. 
1892,  in  oontravention  of  the  Act  for  the  Suppression  of 
Betting  Honses  (16  A  17  Vict.  c.  119),  and  was  fined  SI. 
and  costs.  And  he  wai  also  charged  on  the  7th  Dec. 
1892,  with  the  like  offences  alleged  to  have  been  com- 
mitted on  the  11th,  15th.  and  16th  Nov.  1892,  when  the 
informationB  were  withdiawn. 

Both  notices  were  served  personally  on  the 
appelant,  on  the  2i>th  Aug.  last,  at  the  same 
time. 

4.  At  the  adjourned  annnal  licensing  meeting 
held  on  the  21st  Sept.  the  appellant  appeared  with 
his  counsel  and  made  his  application  for  the 
renewal  of  the  licence.  At  such  meeting  the 
whole  of  the  groimds  contained  in  the  chief  con- 
stable's notice  were  inquired  into  upon  oath,  and 
no  objection  was  made  by  the  appellant  or  his 
counsel  to  the  jurisdiction  of  the  justices,  or  to 
any  omission  or  irregularity  in  the  procedure  at 
the  general  annual  licensing  meeting,  but  the 
witnesses  were  examined  upon  oath  and  cross- 
examined  by  counsel,  who  addressed  the  court  on 
the  merits  on  behalf  of  the  appellant  Dakin, 
after  which  the  justices  refused  to  grant  the 
licence  by  way  of  renewal. 

5.  Notice  of  appeal  to  the  general  quarter  ses- 
sions was  given.    The  grounds  were  as  follows : 

(1)  That  the  renewal  of  the  said  licence  would 
have  been  a  convenience  to  the  public  and  an 
accommodation  to  the  neighbourhood.  (2)  That 
the  said  King's  Head  was  not  a  house  of  dis- 
orderly character.  (3)  That  the  appellant  Dakin 
was  a  man  of  good  character  and  respectability. 
(4)  That  there  was  no  stifficient  cause  or  reason 
arising  out  of  the  character  or  conduct  of  the 
appellant  Dakin,  or  any  other  just  and  suffi- 
cient reason  why  such  licence  should  not  have 
been  renewed.  (5)  That  such  licence  ought  to 
have  been  renewed,  and  ought  not  to  have  been 
refused.  (6)  That  the  said  refusal  was  illegal  and 
contrary  to  law. 

6.  At  the  hearing  of  the  appeal  the  respondents 
opened  their  case  and  called  witnesses,  and  at  the 
close  of  their  case  counsel  for  the  appellant  con- 
tended that  at  the  general  annual  licensing  meet- 
ing no  sufficient  objection  had  been  made  to  the 


renewal  of  the  licence  of  the  King's  Head  ss 
required  by  the  provisions  of  the  Licensing  Acts, 
and  that  the  chief  constable  at  the  general  annual 
licensing  meeting,  in  giving  the  verbal  notioe 
hereinbefore  set  out  in  paragraph  2,  ought  at  the 
same  time  to  have  stated  the  general  grounds  oi 
his  objection,  or  at  least  what  the  nature  of  his 
objection  was. 

7.  Coimsel  for  the  respondents  contended  that 
if  there  had  been  any  omission  it  had  been 
vraived  by  what  took  place  at  the  adjonmed 
licensing  meeting.  They  also  contended  that  the 
said  statement  made  by  the  chief  constable  was 
sufficient  to  justify  the  justices  in  adjourning  the 
application,  and  in  subsequently  at  the  adjooined 
meeting  dealing  with  the  objections  to  the  renewal 
of  the  licence. 

8.  The  Court  of  Quarter  Sessions  were  of 
opinion,  after  referring  to  the  case  of  Beg.  r. 
Merthyr  TvdvU  (14  Q.  B.  Div.  684),  that  no  valid 
notice  of  objection  had  been  given  on  the  24th 
Aug.  1893  within  the  meaning  of  the  Licensing 
Acts  1872,  s.  42,  and  1874,  s.  26,  and  consequent]; 
that  all  the  .subsequent  proceedings  were  void. 
They  accordingly  considered  themsdves  bound  to 
renew  and  did  renew  the  licence,  and  allowed  the 
appeal. 

The  question  for  the  opinion  of  the  High  Court 
was  whether  they  were  right.  If  the  court  should 
be  of  opinion  that  the  decision  was  wrong,  and 
that  an  objection  was  sufficiently  made  at  the 
annual  licensing  meeting,  or,  if  insufficientiy  made; 
that  the  objection  to  such  insufficiency  was 
waived,  the  decision  of  the  Court  of  Quarter  Ses- 
sions was  to  be  reversed  and  the  appeal  to  them 
dismissed.  If  the  decision  was  right,  it  was  to  be 
confirmed. 

The  Queen's  Bench  Division  (Charles  and 
Bruce,  JJ.)  reversed  the  decision  of  Quarter 
Sessions. 

Dakin  appealed. 

Alfred  Young  and  Distumal  for  the  appellant. 
— The  objection  made  by  the  chief  constable  wa* 
not  a  valid  objection  under  the  proviso  to  sub-sect. 
2  of  sect.  42  of  the  Licensing  Act  1872,  because  no 

fi-ounds  or  reasons  for  the  objection  were  stated, 
t  has  been  decided  that  an  objection  under  that 
part  of  sect.  42  must  be  made  in  open  court,  anol 
cannot  be  made  in  the  justices' private  room: 

Reg.  V.  JiutifM  «/  Merthyr  Tydvil,  14  Q.  B.  Dir. 
584. 

That  case  shows  that  the  grounds  of  the  objection 
must  be  stated,  because,  unless  the  grounds  mast 
be  stated,  it  is  quite  immaterial  where  the  objection 
is  made.    The  last  part  of  the  proviso  says  that, 
on  the  adjourned  day,  "the  objection"  will  !» 
considered  ;  "  the  objection  "  must  be  an  objection 
of  which  the  grounds  have  been  stated,  otherwise 
there  will  be  nothing  to  consider,  or  at  any  rate 
the  justices  cannot  tell  whether  they  are  con- 
sidering the  same  objection  as  was  made  at  the 
annual   general   licensing  meeting.     It  must  be 
necessary  for  the  grounds  of  the  objection  to  be 
stated,  for  the  justices  have  to  exercise  a  indickl 
discretion  whether  they  will  adjourn  the  hearing 
of  the  application,  and  they  cannot  exercise  that 
discretion  if  they  do  not  know  what  is  the  nature 
of  the  objection.    If  this  is  not  the  true  con- 
struction of  sect.  42  of  the  Act  of  1872,  the  matter 
is  made  quite  clear  by  the  provisions  of  sect^o* 
the  Licensing  Act  1874.   TBv  reason  of  the  pW" 


:t  lt<74.    .By^  reason  of  u 

Digitized  by  LjOOQ  IC 


Not.  it,  18M.] 


THE   LAW  TlilES. 


[Vol.  LXII.-381 


Ct.  op  App.] 


Be  SI4SET;  Ex  parte  Sleet. 


[Ct.  of  App. 


Tisiona  of  that  section  the  objection  must  be  for 
aome  caase  pei-sonal  to  the  applicant  himself,  and 
the  groonds  of  that  objection  most  be  stated. 

Poland,  Q.G.  and  BueeeU  Griffiths,  for  the 
respondents,  were  not  beard 

Lord  EsHER,  M.R. — The  point  here  is  as  simple 
as  it  can  be.  It  is,  as  stated  bj  Charles,  J.,  as 
follows :  The  Act  of  1872,  if  the  later  Act  of  1874 
had  not  been  passed,  would  have  to  be  construed 
by  itself ;  the  later  Act  has  altered  pai-ts  of  the 
earlier  Act,  and  has  left- other  parts  unaltered;  as 
to  the  parts  wh  ch  have  been  altered  we  must 
coaaider  the  late'  Act,  but  the  part  which  has  not 
iKen  altered  must  be  construed  by  itself.  This 
part  of  sect.  42  of  tlie  earlier  Act  baa  not  been 
altered  by  the  later  Act,  viz.,  the  proviso  to  sub- 
sect.  2,  which  says  :  "  Provided  that  the  licensing 
C'  'ces  may,  notwithstanding  that  no  notice  has 
given,  on  an  objecticm  being  made,  adjourn 
the  granting  of  any  licence  to  a  future  day,  and 
iequu«  the  attendance  of  the  holder  of  the  licence 
on  such  day,  when  the  case  will  be  heard  and  the 
cbjection  considered  as  if  the  notice  hereinbefore 
prescribed  had  been  given."  That  part  of  the 
earlier  Act  has  not  been  altered  at  all  by  the 
later  Act.  We  have  then  to  consider  this  question 
ag  if  the  later  Act  had  not  been  passed.  It  is  said 
that,  upon  the  true  construction  of  the  proviso  to 
(ob-sect.  2  of  sect.  32  of  the  Act  of  1872,  an 
objection  must  state  the  grounds  of  the  objection; 
and  that  the  licensing  justices  had  no  jurisdiction 
to  adjourn  the  granting  of  this  licence,  because, 
accordmg  to  the  true  meaning  of  the  proviso, 
the  objection  ought  to  have  stated  the  grounds 
thereof  and  did  not  do  so.  There  is  no  such 
provision  in  the  proviso.  It  is  argued  that  the 
policy  of  the  Act  of  Parliament  requires  that  such 
a  construction  shall  be  given  to  the  proviso. 
There  is  no  such  role  of  construction,  and  we 
cannot  read  into  this  provision  any  such  words 
as  '■  Upon  reasons  being  given  for  tne  objection." 
If  "an  objection"  need  not  state  the  grounds, 
then  "  the  objection  "  to  be  considered  wiU  be  the 
tame  objection,  the  grounds  of  which  need  not 
be  stated.  Those  reasons  ai'e  quite  sufficient  to 
dispose  of  this  appeal.  Several  other  points  have 
beoi  adverted  to,  but  I  will  not  go  into  them. 
^h  one  of  them  can  be  answered  so  as  not  to 
canae  any  injustice  or  absurdity.  For  the  reasons 
given  by  Charles,  J.,  I  think  that  the  appeal  fails 
npon  that  point.  I  think  that  Charles,  J.,  towards 
the  end  of  his  judgment  has  unnecessarily  gone 
oat  of  his  way  to  say  that  certain  things  ought  to 
be  done,  and  I  do  not  agree  with  that  part  of 
his  judgment.  The  app^  fails  and  must  be 
dismissed. 

Kat,  L.J. — This  appeal  fails.  The  point  taken 
isone  of  the  utmost  technicality.  At  tbe  general 
aimnal  licensing  meeting,  the  licensing  justices 
heard  the  chi«^  constable  of  the  city  malce  an  ob- 

eion  to  the  renewal  of  a  particular  licence, 
cluef  constable  did  not  state  the  grounds  of 
^  objection  in  court.  Thereupon  the  licensing 
]<>*tioe8  adjourned  the  granting  of  the  license 
Ud  the  hearing  of  the  objection,  and  notice  of 

.  the  adjonmment  was  given  to  Dakin,  and  the 
chief  constable    gave    him    a   formal  notice   in 

.Vriting  stating   Uie  grounds  of    his    objection. 

:  It  is  now  argued  that  the  licensing  justices  had 

f  ao  power  to  adjourn  the  granting  of  this  license 
•wanse  the  chief  constable  did  not   state  the 


grounds  of  bis  objection  in  court.  Unless  there 
IS  to  be  found  in  sect.  42.  of  the  Act  of  1^72, 
something  which  provides  that  the  grounds  of  an 
objection  must  be  stated,  in  my  opinion  the 
appeal  must  fail.  There  is  nothing  of  the  kind 
to  be  found  in  sect.  52.  The  meaning  of  the 
section  is.  that  if  an  objection  is  made  in  court, 
of  which  no  previous  notice  has  been  given,  the 
licensing  justicee  may  adjourn  the  granting  of 
the  licence,  and  require  the  attendance  of  the 
licensed  person  at  the  adjournment  and  then 
hear  the  case  and  consider  the  objection,  "  as  if 
the  notice  hereinbefore  prescribed  had  been 
given."  In  this  case,  after  the  objection  made, 
everything  was  done  in  order  to  inform  the 
licensed  person  of  tbe  grounds  of  the  objection 
))efore  the  adjourned  hearing.  Tbe  appeal, 
therefore,  fails  and  must  be  dismissed.  The 
argument  founded  upon  the  later  Act  of  1874.  is 
entirely  a  mistaken  argument;  the  later  Act 
does  not  alter  the  earlier  Act. 

Smith.  L.J. — I  am  of  the  same  opinion.  As  to 
the  effect  of  sect.  42  of  the  Act  of  1842, 1  entirely 
a^ree  with  the  other  judgments  which  have  been 
given.  I  will,  however,  say  something  about 
the  argument  that  sect.  26  of  the  Act  of  1874  haa 
altered  the  proviso  to  sub-sect.  2  of  sect.  42  of  the 
Act  of  1872.  Sect.  42  deals  with  the  application 
of  a  licensed  person  for  the  renewal  of  his 
licence,  and  enacts  that  he  need  not  attend  in 
person,  as  he  had  formerly  to  do,  unless  required 
by  the  justices  to  attend.  Then  sect.  26  of  the 
Act  of  1874  simply  says  that  the  requisition  to 
at*  end  shall  only  be  made  for  some  special 
cause,  personal  to  the  licensed  person.  And 
sect.  26  further  says  that  the  notice  in  writing 
of  intention  to  oppose  the  renewal  of  a  licence, 
provided  for  in  the  first  part  of  sub-sect.  2  of 
sect.  42  must  state  in  general  terms  the  grounds 
on  which  the  renewal  will  be  opposed.  Those 
provisions  are  merely  an  addition  to  sub-sect.  1 
and  to  the  first  part  of  sub-sect.  2  of  sect.  42 
and  mean  no  mora.  They  do  not  apply  at  all 
to  the  proviso  at  the  end  of  sub-sect.  2  of  sect 
42.     The  appeal  must  be  dismissed. 

Appeal  digmissed. 

Solicitor  for  the  appellant,  Steadman,  Van 
Praagk,  Sinu,  and  Co. 

Solicitors  for  the  respondents,  Sharpe,  Parker, 
Pritchardi,  and  Barham,  for  C.  A.  Carter, 
Birmingham. 


Friday,  Aug.  3. 

(Before  Lord  Esher,  M.B..  Kat  and 

Smith,  L.JJ.) 

.Be  Sleet  ;  Ex  parte  ShEtii.  (a) 

APPEAL  IN  BANKBTJPTCY. 

Bankruptcy — Deceased  debtor — Peiitionfor  admin- 
istration of  estate  in  bankruptcy — Presentation 
of  petition  before  grant  of  letters  of  administra- 
tion—Bankruptcy Act  ifeS  (46  *  47  Viet.  e.  52), 
s.  125. 

A  petition  for  the  administration  in  bankruptcy 
of  the  estate  of  a  deceased  debtor  m^f  be  pre- 
sented, under  sect.  125  of  the  Bankruptcy  Act 
1883,  before  there  is  a  duly  constituted  legal 
personal  representative  of  the  deceased  debtor. 

(a)  Beported  by  J.  U.  WiLMAJis.  Esq.,  BarriBter-at-Law. 
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This  vras  aji  appeal  by  H.  A.  Sleet  from  an  order 
made  by  Mr.  Registrar  Linklater  for  the  adminis- 
tration in  bankruptcy  of  the  estate  of  W.  Sleet, 

W.  Sleet  died  intestate  on  the  8th  May  1894. 

On  the  8th  June  creditors  presented  a  petition 
for  the  administration  in  bankruptcy  of  the  estate 
of  the  deceased.  Leave  was  given  to  serve  this 
petition  upon  H.  A.  Sleet,  the  widow  of  the  intes- 
tate, who  was  alleged  to  have  possessed  herself  of 
his  assets ;  and  the  petition  was  served  upon  her. 

On  the  22nd  June  H.  A.  Sleet  ^ave  notice  of 
her  intention  to  dispute  the  allegations  made  in 
the  petition. 

On  the  23rd  June  letters  of  administration  of 
the  estate  of  W.  Sleet  were  granted  to  H.  A.  Sleet. 

The  Bankruptcy  Act  1883  (46  &  47  Vict.  c.  52) 
provides : 

Sect.  125,  Bnb-sect.  1.  Any  creditor  of  a  deeeaaed 
debtor  whose  debt  would  have  been  sufficient  to  support 
a  bankruptcy  petition  against  such  debtor,  had  he  been 
aUve,  may  present  to  the  court  a  petition  in  the  pre- 
soribed  form  praying  for  an  order  for  the  administration 
of  the  estate  of  the  deceased  debtor  according  to  the 
law  of  bankruptcy. 

Snb-sect.  2.  Upon  the  prescribed  notice  being  given 
to  the  legal  personal  representative  of  the  deceased 
debtor,  the  court  may,  in  the  prescribed  manner,  on  proof 
of  the  petitioner's  debt,  unless  the  court  is  satisfied  that 
there  is  a  reasonable  probability  that  the  estate  will  be 
sufficient  for  the  payment  of  the  debts  owing  by  the 
deceased,  make  an  order  for  the  administration  in  bank- 
ruptcy of .  the  deceased  debtor's  estate,  or  may  upon 
cause  shown  dismiss  such  petition  with  or  without  costs. 

Snb-seot.  9.  Notice  to  the  legal  personal  representa- 
tive of  a  deceased  debtor  of  the  presentation  by  a 
creditor  of  a  petition  under  this  section  shall,  in  the 
event  of  an  order  for  administration  being  made  thereon, 
be  deemed  to  be  equivalent  to  notice  of  an  act  of  bonk- 
mpty,  and  after  snob  notice  no  payment  or  transfer  of 
property  made  by  the  legal  personal  representative  shall 
operate  aa  a  disohaige  to  him  as  between  himself  and 
the  official  receiver ;  save  as  aforesaid  nothing  in  this 
section  shall  invalidate  any  payment  made  or  any  act  or 
thing  done  in  good  faith  by  the  legal  porsonal  representa- 
tive before  the  date  of  the  order  for  administration. 

The  Bankruptcy  Rules  provide : 

Bole  276.  The  petition  shall,  unless  the  court  other- 
wise directs,  be  served  on  each  execntor  who  has  proved 
the  will,  or,  as  the  case  may  be,  on  each  person  who  has 
taken  oat  letters  of  administration.  The  court  may 
also,  if  the  court  thinks  fit,  order  the  petition  to  be 
served  on  any  other  person. 

On  the  28th  June,  after  hearing  the  parties,  the 
registrar  made  an  order  for  the  administration  in 
bankruptcy  of  the  estate  of  W.  Sleet. 

H.  A.  Sleet  appealed. 

Herbert  Beed,  Q.C.  and  (Jregson  Ellis  for  the 
appellant. — A  petition  for  the  administration  in 
bankruptcy  of  the  estate  of  a  deceased  debtor 
cannot  De  presented  until  there  is  a  legal  personal 
representative  of  the  deceased.  Here  the  peti- 
tion was  presented  before  letters  of  administration 
■were  granted  to  the  widow.  The  court,  therefore, 
had  no  jurisdiction  to  make  an  order  npon  that 
petition.  It  is  clear  from  the  provisions  of  the 
various  sub- sections  of  sect.  125  of  the  Bankruptcy 
Act  1883  that  there  must  be  a  legal  personal  repre- 
sentative of  the  deceased  debtor  oefore  sncn  a 
petition  can  be  presented. 

Muir  Mackenzie  and  F.  M.  Abrahams,  for  the 
respondents,  were  not  heard. 


Lord  Ebheb,  M.R. — ^This  case  comes  fectlj 
within  the  provisions  of  sect.  125,  sub-sects.  1  and 
2,  of  the  Bankruptcy  Act  1883.  No  objection  caa 
be  taken  to  the  petition  upon  the  ground  that, 
at  the  time  it  was  presented,  there  was  no  legal 
personal  representative  of  the  deceased  Mf 
appointed.  The  registrar,  therefore,  had  to  fa- 
form  his  duty  under  sub-sect.  2,  the  prescribed 
notice  having  been  given  to  the  legal  personal 
representative,  who  waa  appointed  before  the 
hearing  of  the  petition.  The  registrar,  then,  w»» 
entitled  to  make  an  order  unless  he  was  satisfied 
that  there  was  a  reasonable  probability  that  the 
estate  would  be  sufficient  for  the  payment  of  the 
debts  owing  by  -the  deceased.  He  was  not  so 
satisfied,  and  the  order  was  pi'operly  made. 

Appeal  dismis$ed. 

Solicitors  for  the  appellant.  Cooper  and  Bake. 

Solicitor  for  the  respondents.  E.  H.  Quidte. 


Tuesday,  Aug.  8. 
(Before  Lord  Esheb,  M.R.,  Kat  and  Sxith, 
L.JJ.) 
Andebson  v.  Gobbie  and  othebs.  (a) 

APPEAL  FBOH    THE  QXTEEN's    BENCH     DIYISIOH. 
Action — Action  against  judge — Judge  of  Supreme 

Court  of  Colony — Acts  done  in  judicial  capacity 

— Malice. 
No  action  toill  lie  against  a  judge  in  respect  of  oaji 

a/:ts  done  by  him  in  his  judicial  capacity,  even  if 

such  acts  are  done  malieiously. 
This   was  an  appeal  by  the  plaintiff  from  the 
judgment  of  Lord  Coleridge,  C.J.,  in  favour  of  the 
defendant  Cook,  after  the  trial  with  a  jury  'm 
Middlesex. 

The  plaintiff  was  a  resident  in  the  island  of 
Tobago  in  the  British  West  Indies ;  and  the  three 
defendante  were  judges  of  the  Supreme  Coiut  of 
Trinidad  and  Tobago. 

The  plaintiff,  believing  that  he  had  a  grievance 
against  the  defendants  in  respect  of  certain  suits 
brought  against  him  in  Tobago,  petitioned  Her 
Majesty  in  respect  of  those  grievances. 

The  plaintiff  was  served  with  a  i-nle,  issued  by 
the  defendante  in  the  Supreme  Court  of  Trinidad 
and  Tobago,  calling  upon  him  to  show  cause  why 
he  should  not  be  dealt  with  for  contempt  of  that- 
court  for  having  presented  the  above  petition. 

This  rule  was  not  applied  for  by  any  person, 
and  no  one  ever  appeared  to  support  it  or  gave 
any  evidence  as  to  the  alleged  contempt  d 
court. 

The  plaintiff  appeared  to  show  cause  against  the 
rule,  and  the  defendante  adjourned  the  hearing 
from  time  to  tame,  and  ultimately  discharged  tiie 
rule. 

The  plaintiff  attended  before  the  defendant 
Cook  to  be  examined  as  to  his  means  of  satisfyuig 
certein  judgmente  amounting  to  421.  The  phun- 
tiff  was  ordered  to  produce  certain  accounts,  aad 
the  defendant  Cook  adjourned  the  examination  fw 
seven  days,  and  directed  the  pluntiff  to  find  bail 
forthwith  in  the  sum  of  5001.  with  a  surety  for  ii» 
same  amount.  In  default  of  finding  anch  bail 
the  plaintiff  was  committed  to  prison. 

A  colonial  stetute  gave  power  to  order  a  defen- 
dant to  give  baU  when  such  an  examination  was 
adjourned. 


(a)  aeported  b;  J.  H.  WiLUAiiB,  Esq.,  BaniMer-«t-Ls«. 
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The  defendant  Cook  refused  to  iaene  a  writ  of 
liabeat  corpus,  upon  the  application  of  the  plain- 
tiff, in  order  that  it  might  be  determined 
wheiiier  he  was  lawfully  detained  in  prison. 
"  The  plaintiff  complained  of  these  and  certain 
other  acts,  and  alleged  that  thej  were  done 
maJicioosIy  and  without  jurisdiction,  and  with 
hiowledge  of  the  absence  of  jurisdiction.  He 
claimed  10,0002.  damages. 

The  defendant.  Sir  John  Gorrie,  died  before 
the  hearing  of  the  action. 

During  the  hearing  of  the  action  the  jury  fotind 
»  verdict  for  the  defendant  Lamb,  and  judgment 
was  entered  in  his  favour. 

The  jury  foimd  that  the  defendant  Cook  "had 
OTerstrained  his  judicial  powers,  and  had  acted  in 
the  administration  of  justice  oppresaiyelj  and 
maliciously  to  the  prejudice  of  the  plaintiff  and 
to  the  perversion  of  justice ; "  and  they  assessed 
the  damages  at  5002. 

i       Lord  CoLEBiDGE,  C.J.  ordered   judgment  to 
,    lie  entered   for  the    defendant   Cook   upon  the 

ground  that  no  action  would  lie  against  a  judge 

for  acts  done  in  his  judicial  capacity. 
The  plaintiff  appealed. 

The  plaintiff  in  person. — The  immunity  enjoyed 
by  a  judge  only  extends  to  acts  done  by  him 
jndicially,  not  acts  done  by  him  ministerially.  The 
mle  ntrifor  a  concmittal  for  contempt,  which  was 
ordered  by  the  defendant,  and  the  subsequent  pro- 
ceedings thereon,  were  in  the  nature  of  a  criminal 
prosecution,  and  were  not  a  judicial  proceeding  by 
the  court.  A  judicial  act  is  one  which  requires  an 
exercise  of  the  judicial  faculties  of  the  iuind,  and 
which  is  done  by  virtue  of  the  judicial  office  which 
has  been  given  to  the  judge.    He  cited 

DauikiTu  v.  Lord  Frederick  PauUt,  9  B.  &  S.  768. ; 
I  Thomtu  T.  Churlon,  6  L.  T.  Bep.  320  ;  2  B.  &  S.  475  ; 

KendUlon  r.  Malthy,  Cat.  &  M.  402 ;  2  M.  &  Bob. 
438; 

Kemp  T.  NevilU,  10  C.  B.  N.  S.  523  ; 

Floyd  Y.  Barker,  12  Rep.  23 ; 

Beg  r.  Pieton.  30  Howell's  State  Trials,  225 ; 

Er.  parte  Fernandez,  10  C.  B.  N.  S.  3 ; 

MiUer  V.  Seare,  2  W.  BI.1141 ; 

Houlden  v.  Smith,  14  Q.  B.  841 ; 

Collier  T.  Halket,  3  Moo.  P.  C.  28. 

[Kat,    L.J.    referred     to     Fray    y.    Blackburn, 
3B.4S.  576.] 

Adam  Walker  and  H.  Hodge  for  the  respondent. 
—All  the  acts  complained  of  were  judicial  acts 
done  in  court  by  this  defendant  in  his  judicial 
capacity,  they  were  done  in  the  course  of  pro- 
ceeding which  were  within  his  jurisdiction. 
There  is  a  long  series  of  authorities  in  which  it  is 
laid  down  that  no  action  will  lie  against  a  judge  for 
acts  done  or  words  spoken  in  his  judicial  capacity, 
though  done  or  spoken  maliciously : 

Eajgard  v.  P^ieier  FrSres,  65  L.  T.  Eop.  769 ; 
(1892)  A.  C.  61  ; 

Bamilton  v.  Ariderson,  3  Macq.  363  ; 

8eoU  T.  Stanefield,  18  L.  T.  Bep.  572 ;  L.  Eep. 
3  Ex.  220  ; 

Tales  V.  Lansing,  5  Job.  282,  American  ; 

Fray  v.  Blackburn,  3  B.  &  S.  576  ; 

Kemp  T.  Seville,  10  C.  B. ;  523  ; 

Dicas  V.  Brougham,  6  C.  4  P.  249. 

Lord  Ebbeb,  M.B.— In  this  case  the  plaintiff 
has  brought  an  action  against  several  judges  of 
the  Supreme  Court  of  a  colony  for  damages  for 
wrongful    acts   done    by   them   in    committing 


him  for  contemptof  court,  and  in  holding  him  to 
excessive  bail.  What  the  judges  did  was  done  in 
respect  of  a  question  whether  the  plaintiff  had 
be^  guilty  of  contempt  of  court,  and  in  respect 
of  holding  him  to  ball.  These  judges  were  judges 
of  the  Supreme  Court.  The  first  question  is, 
whether  those  two  matters  were  matters  which 
the  judges  had  jurisdiction  to  deal  with.  Now 
it  cannot  possibly  be  said  that  they  had-no  juris* 
diction  to  inquire  whether  there  had  been  a  con- 
tempt of  court,  or  that  they  could  not  hold  a 
person  to  bail  in  the  cases  provided  for  by  the 
colonial  statute.  These  two  matters  were  obviously 
within  the  jurisdiction  of  the  court.  If  any  judge 
exercises  such  a  jurisdiction  dishonestly  and  with 
malicious  motives,  I  hope  that  it  cannot  be  denied 
that  he  is  guilty  of  a  gross  dereliction  of  duty. 
Then  comes  the  question  whether,  if  a  judge  does 
such  a  scandalous  thing,  to  the  in  jm-y  of  a  private 
X>er8on,  such  person  can  maintain  an  action 
avdnst  him.  The  judge  can  be  removed  from  his 
office;  and  it  is  for  the  sovereign  authority  to  con- 
sider whether  he  ought  to  be  removed.  In  the 
case  of  a  colonial  judge  an  address  by  the  Houses 
of  Parliament  is  not  necessary.  If  the  governor 
of  the  colony  makes  a  representation  to  the  Secre- 
tary of  State  the  judge  can  be  removed.  Such 
conduct,  then,  by  a  judge  may  not  go  unpunished. 
This  power  to  remove  a  judge  does  not,  however, 
of  itsdf ,  deprive  a  private  person  of  any  right  of 
action.  The  question,  therefore,  is  whether  aprivate 
person  can  maintain  an  action  against  a  judge  for 
doing  something  which  is  within  his  jurisdiction, 
as  a  judge,  but  which  he  has  done  maliciously  and. 
contrary  to  good  faith  and  honesty.  Now,  if  it 
were  not  necessary  on  the  grounds  of  publie 
policy,  and  for  furthering  the  better  administra- 
tion of  justice,  and  for  the  benefit  of  the  publie 
generally,  considerations  which  override  any 
prima /ocie  right  of  an  individual,  that  it  should 
be  otherwise,  the  common  law  of  England  would 
have  permitted  such  an  action  to  be  'brought. 
The  question  now  is,  whether  it  is  the  common 
law  that  no  such  an  action  can  be  maintained. 
The  reasons  which  have  been  stated  by  the  judges 
from  the  earliest  time  agaiuBt  permitting  such  an 
action  are  that,  if  such  an  action  would  lie,  the 
judges  would  loee  their  absolutely  independent 
position  and  power,  and  would  be  left  suoject  to 
great  pressure.  The  collective  wisdom  of  the 
judges  nas  asserted  that  the  absolute  freedom  and 
independence  of  the  judges  is,  upon  the  whole,  for 
the  general  benefit,  and  is  necessary  for  the  free 
administration  of  justice.  That  has  been  so  laid 
down  very  many  times,  and  many  authorities 
have  been  cited  where  this  piinciple  has  ■  been 
asserted.  In  1824,  in  the  case  of  Jllt22er  v.  Hope 
(2  Shaw.  App.  Cas.  125)  in  the  House  of  Lords,  it 
was  held  that  an  action  for  damages  was  not 
maintainable  against  a  judge  for  words  spoken  by 
him  in  hi^  judicial capacity,although  it  was  alleged 
that  the  words  were  spoken  from  motives  of  private 
malice.  And  in  1892,  in  Haggard  v.  Felicier  Freres 
(u&i  eup.).  Lord  Watson  says :  "  It  is  due  to  the 
appellant  to  state  that  the  respondents,  in  their 
pleadings,  make  no  imputation  of '  dishonestyv 
although  their  Lordships  do  not  mean  to  suggest 
that  such  an  imputation,  if  it  bad  been  made  and 
proved,  would  have  deprived  him  of  the  immunity 
which  the  law  accords  to  a  judge  in  his  position. 
The  remedy,  when,  such  a  case  does  occur,  does 
not  lie  in  an  action  for  damages  against  -  the 
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offending  judge,  bat  bj  making  a  representation 
to  the  aathorities  whose  duty  it  is  to  see  that 
justice  is  administered  with  due  care  and  atten- 
tion." Then,  in  the  case  of  Fray  t.  Blaekbmm  (ubi 
tup.),  the  question  was  whether  a  declaration  in 
an  action  against  Blackburn,  J.  for  acts  done  as  a 
judge,  which  bad  omitted  to  state  that  he  had 
act^  maliciously,  could  be  aiuended  upon 
demnrrer,  and  Crompton,  J .  said :  "  It  is  a 
principle  of  our  law  that  no  action  wiU  lie 
against  a  judge  of  one  of  the  superior  courts  for 
a  judicial  act,  though  it  be  alleged  to  have  been 
done  maliciously  and  corruptly.  The  public  are 
deeply  interested  in  this  rule,  which  indeed  exists 
for  their  benefit,  and  was  established  in  order  to 
secure  the  independence  of  the  judges,  and  pre- 
vent them  being  harrassed  by  vexatious  actions." 
The  reasons  for  this  rule  were  mor«  fully  stated 
by  Kelly,  C.B.  in  Scott  v.  Stansfield  (uoi  sup.), 
where  a  declaration  for  slander  stated  that  "  the 
defendant  falsely  and  maliciooslT"  spoke  the 
words  complained  of,  and  Eeily,  C.B.  said  :  "  A 
series  of  decisions  uniformly  to  the  same  effect, 
extending  from  the  time  of  Lord  Coke  to  the 
present  time,  establish  the  general  proposition 
that  no  action  will  He  againnt  a  judee  for  any  acts 
done  or  words  spoken  in  his  judicial  capacity  in  a 
court  of  justice.  It  is  essential  in  all  courts  that 
the  judges  who  are  appointed  to  administer  the 
law  should  be  permitted  to  administer  it  under 
the  protection  oi  the  law,  independently  and.freely, 
without  favour  an  d  without  fear.  This  provision  of 
the  law  is  not  for  the  protection  or  benefit  of  a 
malicious  or  corrupt  judge,  but  for  the  benefit  of 
the  public,  whose  interest  it  is  that  the  judges 
ahomd  be  at  liberty  to  exercise  their  fimctions 
with  independence  and  without  fear  of  con- 
sequences. How  could  a  judge  so  exercise  his 
office  if  he  were  in  daily  and  hourly  fear  of  an 
action  being  brought  against  him,  and  of  having 
the  question  submitted  to  a  jury  whether  a  matter 
upon  which  he  had  commented  judicially  was  or 
was  not  relevant  to  the  case  before  him  F  Again. 
if  a  question  arose  as  to  the  bona  fides  of  the 
judge,  it  would  have,  if  the  analogy  of  similar 
cases  is  to  be  followed,  to  be  submitted  to  the 
jury."  The  only  difficulty  ever  raised  upon  this 
question  was  that  i-aised  by  Gockburn,  C.J.,  in 
Thomat  v.  Churlon  {ubi  sup.),  where  he  said :  "  I 
am  reluctant  to  decide,  and  will  not  do  so  until 
the  question  comes  before  me,  that  if  a  jndge 
abuses  his  judicial  office  by  using  slanderous 
words,  maliciously  and  without  reasonable  and 
probable  cause,  he  is  not  to  be  liable  to  an 
action."  He  was  there  speaking  of  a  judge  of 
the  supreme  court.  I  am  confident  that,  if  that 
question  had  come  before  him,  he  would  have 
held  that  the  action  would  not  lie.  The  case  of 
General Picton  {ubi  sup.)  has  been  cited ;  but  that 
case  is  no  authority,  for  the  argument  there  was 
that  Gi«neral  Ficton  was  not  a  judge.  I  have  no 
doubt  whatever  but  that  the  whole  proposition  is 
true  that  no  action  will  lie  against  a  judge  for 
any  acts  done  by  him,  or  words  spoken  by  him, 
-wUle  exercising  his  judicial  office,  even  though 
done  or  spoken  maliciously,  or  for  the  purpose  of 
gratifying  some  malicious  feeling,  or  dishonestly 
The  only  difference  between  judges  of  the  superior 
courts  and  other  judges  consists  in  the  laraeness 
of  the  jurisdiction  of  the  former.  The  biding 
of  the  jury,  therefore,  in  this  case  being  accepted, 
we  must  hold  that  the  only  punisliment  is  that  of 


removal  from  office,  and  that  this  action  is  not 
maintainable. 

Kat,  L.J. — I  am  of  the  same  opinion.  This 
action  is  brought  to  recover  damages  for  wrong- 
ful acts  in  proceeding  against  the  defendant  for 
contempt  of  court  and  holding  him  to  excesore 
bail.  It  was  tried  before  the  Lord  Chief  Jnstice 
and  a  jury,  and  a  verdict  was  given  against  tlie 
defendant  Cook  that  he  acted  maliciously,  the 
damages  1)een  assessed  at  5002.  Nothwithstand- 
ing  the  verdict  the  Lord  Chief  Justice  ordered 
judgment  to  be  entered  for  the  defendant,  became 
no  action  would  lie  against  a  judge  even  rmdn 
such  circumstances.  There  is,  indeed,  a  sufficient 
remedy  in  such  cases,  which  has  been  applied  here, 
by  the  removal  of  the  judge  from  his  office.  The 
question  now  is,  whether  a  judge  is  liable  to  an 
action  even  under  such  extreme  circnm  stances  ai 
those  of  this  case.  I  entirely  agree  that  the  is* 
is  well  settled  that  a  remedy  by  action  cannot  be 
obtained.  That  is  the  result  of  the  cases.  For 
any  act  done  by  a  judge  in  his  capacity  of  a  jndse 
he  is  not  liable  to  an  action,  though  it  maybe 
done  maliciously  and  to  gratify  his  private  spite 
or  anger.  It  has  been  argued  that  the  jndge  in 
this  case  did  not  do  the  acts  complained  of  in  his 
judicial  capacity.  The  two  acts  complained  of 
were  clearly  acts  within  his  jurisdiction.  It 
cannot  be  denied  that  all  the  acts  complained  of 
were  done  by  the  judge  in  his  capacity  of  a  judge. 
Whether  he  acted  rightly  or  wrongly  cannot  oe 
questioned  in  an  action  of  this  kind.  Agreeing 
entirely  with  what  the  Master  of  the  R<n1b  hit 
said,  and  with  the  reasons  given  by  Kelly,  C.B, 
in  Scott  V.  Stansfield  {ubi  sup.),  I  come  to  the  con- 
clusion that  in  a  case  like  this,  where  a  judge  is 
sued  for  acts  done  by  him  in  his  judicial  capacity 
and  a  verdict  has  been  found  that  he  acted 
maliciously  and  dishonestly,  no  action  will  lie 
against  the  judge.  This  appeal,  therefore,  fails 
and  must  be  dismissed. 

Smith,  L.J. — I  concur.  I  entirely  agree  witl 
what  the  Master  of  the  Rolls  has  said  as  to  the 
law,  which  is  well  settled.  If  a  judge  of  a 
supreme  court,  in  the  course  of  his  office,  does  an 
act  even  maliciously,  no  action  will  lie  againat 
him  at  the  suit  of  an  individual  to  recover 
damages  for  any  injury  he  may  have  sustained  by 
such  act.  The  appellant  has  argued  that  the  acts 
complained  of  were  not  done  by  the  judge  in  the 
course  of  his  office.  That  argument  is  not  well 
founded.  In  the  statement  of  claim  all  the  acts 
are  alleged  to  have  been  done  by  the  defendants 
as  judges,  and  the  jury  have  found  that  thi^ 
defendant  was  guilty  of  misconduct  in  his  office. 
The  appeal  must  be  dismissed. 

Appeai  dismitted. 

Solicitor  for  the  appellant.  H.  Anderson. 

Solicitor  for  the  respondent,  W.  T.  O.  Hooper. 
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Lambton  v.  Hellish  ;  Lahbton  v.  Cox. 


[Chan.  Div. 


HIGH    COURT    OF   JUSTICE. 

CHANOEBT  DIVISION. 

July  13  and  20. 

(Beforo  Ohittt,  J.) 

Lambton  v.  Mellish. 

Lambton  v.  Cox.  (a) 

Injmtetion — Nuisance  from  noite — Noise  by  tteo 
or  more  persons  acting  independently. 

If  the  acts  of  two  or  tnore  persons  acting  indepen- 
dently of  each  other  amount  in  the  aggregate  to 
a  nuisance,  each  is  separately  liable  to  be  re- 
strained by  injunction  in  respect  of  his  own  share 
in  the  nuisance,  although  the  acts  of  each 
alone  would  not  constitute  a  nuisance. 

The  plaintiff  in  these  actions  was  the  owner  and 
occnpier  of  a  house  adjoining  Ashtead  Common, 
Soirey,  and  the  actions  were  brought  to  I'estrain 
the  defendants  bj  injunction  from  playing  organs 
«o  as  to  cause  a  nuisance  to  the  plaintiff.  The 
defendants,  Mellish  and  Cox,  catered  for  school 
children  and  excursionists  visiting  Ashtead  Com- 
mon on  the  occasion  of  school  treats,  bean  feasts, 
snd  other  events  of  a  similar  nature,  a  large 
nnmber  of  which  took  place  on  the  common 
during  the  snmmer  months.  The  defendants  were 
rivals  in  business,  and  each  had  a  meriT-go-round 
on  his  premises,  which  was  worked  with  an  organ 
as  an  accompaniment.  The  organ  used  by  the 
defendant  Mellish  was  a  small  one,  making,  as 
was  alleged  by  him,  comparatively  little  noise, 
whilst  that  used  by  the  defendant  Cox  was  a 
much  larger  one.  The  plaintiff's  house  was  about 
seventy  yards  from  the  organ  of  the  defendant 
Hellish,  and  about  130  yards  from  that  of  the 
defendant  Cox.  The  evidence  showed  that  the 
intention  of  the  defendants  was  to  play  the  organs 
continuously  from  about  11  a.m.  until  about  7  p.m. 
daring  the  three  summer  months,  and  the  puiin. 
tifi  alleged  that  the  noise  made  by  the  organs 
when  played  together  was  maddening.  Evidence 
was  filed  by  each  of  the  defendants  for  the  purpose 
of  showing  that  the  noise  made  by  his  organ  was 
not  sufficient  to  constitute  a  nuisance. 

Motions  were  made  by  the  plaintiff  against 
the  defendant  in  each  action  asking  for  an 
injonction  restraining  him  from  playing  any 
organs  so  aa  to  cause  a  nuisance  or  injury  to  the 
Iilaintiff  or  his  family,  or  other  the  occupiers  of 
the  plaintiff's  property. 

FarweU,  Q.O.  and  Borihwick  for  the  plaintiff. 

Whitehome  Q.C.,  and  Butcher,  for  the  defen- 
dant Mellish.  argued  that  the  noise  made  by  his 
organ  did  not  constitute  a  nuisance,  and  that  he 
wag  not  responsible  for  the  noise  made  by  the 
defendant  Cox. 

Moloney  for  the  defendant  Cox. 

Chittt,  J.  (after  stating  the  facts  and  refeiring 
to  the  evidence)  said : — ^Notwithstanding  the  con- 
flict oi  evidence,  I  am  of  opinion  that  the  plaintiff 
w  entitled  to  the  injunction  he  asks  for  as  against 
the  defendant  in  each  action.  A  man  may 
tolerate  a  nuisance  for  a  short  period.  A  passer- 
by would  not  find  any  nuisance  in  these  organs, 
hnt  the  case  is  very  different  when  the  noise  has 
to  he  continuously  endured :  imder  such  circum- 
'tancee  it  is  scarcely  an  exaggeration  to  term  it 

(•)  Beported  by  ».  Wklbt  Kurs,  Esq.,  Barrtster-at-Law. 
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"  maddening,"  going  on  as  it  does  hour  after  hour, 
day  after  day,  and  month  after  month.  It  was 
said  for  the  defendant  Mellish  that  two  rights 
cannot  make  a  wrong — by  that  it  was  meant  that 
if  one  man  makes  a  noise  not  of  a  kind,  duration, 
or  degree  sufficient  to  constitute  a  nuisance,  and 
another  man,  not  acting  in  concert  with  the  first, 
makes  a  similai-  noise  at  the  same  time,  each  is 
responsible  onlyfor  the  noise  made  by  himself, 
and  not  also  for  that  made  by  the  other.  If  the 
two  agreed  and  .acted  in  combination,  each  would 
be  a  wrong-doer.  If  a  man  shouts  outside  a~ 
house  for  most  of  the  day,  and  another  man  who 
is  his  rival  (for  U  is  to  be  remembered  that  these 
d<>fendants  are  rivals)  does  the  same,  has  the 
inhabitant  of  thd  house  no  remedy  P  It  is  said 
that  that  is  only  so  much  the  worse  for~  the 
inhabitant.  On -the  ground  of  common  sense, 
it  must  be  the  j^ther  way.  Each  of  the  men  is 
making  a  noise,  and  each  is  adding  his  quantum 
until  the  whole  constitutes  a  nuisance.  Each 
hears  the  other,  and  is  adding  to  the  sum  which 
makes  up  the  ninsance.  In  my  opinion,  each  is' 
separately  liable,  and  I  think  it  would  be  contrary 
to  good  sense,  and  indeed  contrary  to  law,  to  hold 
otheiwise.  It  would  be  contrary  to  common 
sense  that  the  inhabitants  of  the  house  should  be 
left  without  remedy  at  law.  I  think  the  point 
falls  within  the-  principle  laid  down  by  James,^ 
L.J.  in  Thorpe,-  v.  Brumfitt  (L.  Rep.  8  Ch. 
850).  That  was  a  case  of  obstructing  a  right 
of  way.  but  such  obstruction  was  a  nuisance  in 
the  old  phraseology  of  the  law.  He  says:  "  Then 
it  was  said  that  the  plaintiff  alleges  an  obstruction 
caused  by  several  persons  acting  independently  of, 
each  other,  and  does  not  show  what  share  'each 
had  in  causing  it.    It  is  probably  impossible  for  a. 

Serson  in  the  plaintiff's  position  to  show  this.  Nor 
o  I  think  it  necessary  that  he  should  show  it. 
The  amount  of  obstruction  caused  by  any  one  of 
them  might  not,  if  it  stood  alone,  be  sufficient  to 
give  any  ground'  of  complaint,  though  the  amount 
caused  by  them  all  may  be  a  serious  injury. 
Suppose  one  person  leaves  a  wheelbarrow  standing 
on  a  way,  that  mav  cause  no  appreciable  incon-' 
venience ;  but  if  a  hundred  do  so,  that  may  cause 
a  serious  inconvenience,  which  a  person  entitled 
to  the  .use  of  the  way  has  a  right  to  prevent,  and 
it  is  no  defence  for  any  one  person  among  the 
hundred  to  say  that  what  he  does  causes  of  itself 
no  damage  to  the  complainant."  There  is,  in  my 
opinion,  no  distinction  in  these  respects  between 
the  case  of  a  right  of  way  and  the  case,  such  as 
this  is,  of  a  nuisance  by  noise.  If  the  acts  of  two 
persons  amount  in  the  aggre^te  to  what  is  re- 
mediable by  injunction,  each  is  amenable  to  the 
remedy  against  the  aggregate  cause  of  complaint. 
The  defendants  here  are  both  responsible  for  the  ■ 
noise  as  a  whole  so  far  as  it  constitutes  a  nuisapee  ~ 
affecting  the  plaintiff,  and  each  must  be  restrained  * 
in  respect  of  his  own  share  in  making  the  noise. 
1  therefore  grant  an  interim  injunction  in  both 
the  actions,  in  the  ^rms  of  the  notices  of 
motion. 

Solicitors :  Miller,  Smith,  and  Bell ;  Carr  and 
Son;  F.'Rndall. 
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July  20  and  25. 
(Before  Ghitty,  J.) 
Be  Application  to  Beoister  Tbade  Mabe 
BY  Sib  Titus  Salt,  Babt.,  Sons  and  Co., 
Limited,  (a) 
Trade  raark — Invented  word — Cfeoqraphical  name 
— Patents,  Designs,  and  Trade  Marks  Act  1883 
(46  *  47  Viet.  e.  57),  s.  64— Pa«en<«,  Designs, 
and  Trade  Marks  Act  1888  (51  &  52  Viet.  e.  50), 
«.  10. 
The  word   "  Eboline "   it  not  an  invented  word 
vrithin  the  meaning  of  sub-sect.  1  (d)  of  sect.  64 
of  the  Trade  Marks  Act  1883,  as  amended  by 
sect.  10  of  the  Trade  Marks  Act  1888,  there  being 
a  town  in  Italy  called  "  Eboli,"  and  the  word 
is  a  geographical  name  toithin  the  meaning  of 
sub-sect.  1  (e)  of  the  same  section,  which  sub-section 
applies  not  only  to  the  use  of  the  noun  substantive, 
bxU  applies  also  to    the    adjectival  form  of  a 
geographical  name.    The  word  "  Eboline  "  cannot 
therefore  be  registered. 
In  Feb.  1894  an  application  was  made  by  Sir 
TituB  Salt,  Bart.,  Sons  and  Co.,  Limited,  for  the 
registration  of   the  word  "Eboline,"  as  a  trade 
mark  in  respect  of  silk  piece  goods  in  Class  31. 

The  Registrar  of  Trade  Marks,  acting  for  the 
ComptroUer-Gfeneral,  refused  to  proceed  with  the 
registration  on  the  gi-ound  that  the  word  proposed 
to  be  registered  was  a  geographical  name  within 
the  meaning  of  sub-sect.  1  (e)  of  sect.  64  of  the 
Patents,  Designs,  and  Trade  Marks  Act  1883,  as 
amended  by  sect.  10  of  the  Patents,  Designs,  and 
Trade  Marks  Act  1888.  The  applicants  thereupon 
appealed  to  the  Board  of  Trade,  who  referred  the 
appeal  to  the  court. 

'  The  applicants'  manager  made  an  affidavit 
alleging  that  he  had  invented  the  word 
"  Eboline,"  and  had  never  beard  before  the  date 
of  the  refusal  to  register  that  Eboli  was  the  name 
of  a  state  or  town  in  Italy,  but  that  he  had  since 
learnt  that  Eboli  was  a  town  in  the  south  of 
Italy,  containing  about  11,000  inhabitants,  it  being 
a  place  where  silk  piece  goods  were  not  manu- 
factured, or  anything  commercially  manufactured 
except  wine  and  oil. 

Byrne,  Q,.G.  and  John  Cutler,  for  the  applicants, 
contended  that  the  word  was  an  invented  word, 
and  that  it  was  not  a  geographical  name  within 
the  meaning  of  the  sub-section. 
Ingle  Joyce  for  the  Comptroller-Gfeneral. 
Chittt,  J. — ^This  is  a  motion  for  an  order 
directing  the  Comptroller  to  proceed  with  an 
application  to  register  as  a  new  trade  mark  the 
word  "  Eboline,"  in  Class  31,  for  silk  piece  goods. 
The  question  depends  on  the  64th  section  of  the 
Patents,  Designs,  and  Trade  Marks  Act  1883,  as 
.amended  in  1888,  which  requires  that  a  trade 
mark  must  consist  of  or  contain  at  least  one  of 
the  enumerated  essential  particulars  amongst 
which  are :  sub-sect,  (d),  an  invented  word ;  and 
sub-sect,  (e),  a  word  having  no  reference  to  the 
character  or  quality  of  the  goods,  and  not  being  a 
geographical  name.  The  applicants'  manager 
says  that  he  invented  the  word  "  Eboline,"  and 
no  doubt  he  is  speaking  honestly  according  to  his 
belief.  But  it  appears  that  "  Eboli  "  is  the  name 
of  an  Italian  town  of  11.000  inhabitants,  men- 
tioned in  the  gazetteer.  The  mere  addition  of  the 
common  English  termination  '•  ne  "  is  not  suffi- 

(o)  Koported  by  O.  Wklbt  Ki.vo,  Esq.,  Barrlster-at-Lnw. 


cient  to  make  the  word  an  invented  word — a  word 
already  in  existence  cannot  properly  be  said  to 
be  an  invented  word,  because  the  person  ckimisg 
to  have  invented  it  was  not  aware  of  its  existence. 
If  it  were  otherwise,  the  fewer  words  a  man  knovs, 
the  more  readily  he  could  invent.  What  the  Ad; 
requires  is  that  the  word  should  be  an  invented 
word  in  fact,  and  not  merely  in  the  belief  of  tlie 
person  claiming  to  register  it  as  a  trade  mark. 
"  Eboline "  therefore  is  not  an  invented  word 
within  sub-sect.  (d).  This  point  was  not  mnch 
pressed,  but  it  was  urged  that  "  Eboline  "  was  not 
a  geographical  name  within  sub-sect.  (e).  The 
prohibition,  however,  is  not  confined  to  the  use  of 
the  noun  substantive ;  it  extends,  in  my  opinion,  to 
the  adjective,  and  to  the  name  of  a  place  to  wluch 
an  ordinary  English  suffix  has  been  added,  so  a» 
to  impart  to  it  an  adjectival  form.  To  hold  the 
contrary  would  be  to  reduce  the  prohibition  to  & 
dead  letter  for  all  practical  purposes.  For  in- 
stance, it  is  plain  that  America,  Asia,  Aftica, 
Europe,  China,  Japan,  Argentina,  Circassiiu 
Anatolia,  Borne,  Paris,  Florence,  and  Venice,  fiJl 
within  the  prohibition;  it  is  equally  plain,  I 
think,  that  the  adjectival  forms  of  these  places 
cannot  be  used — i.e.,  American,  Asiatic,  African. 
European,  Chinese.  Japanese,  Argentine,  Cir- 
cassian, Anatolian,  Roman,  Parisian,  -  Florentine, 
or  Venetian.  This  reasoning  applies  to  "Eboline;" 
it  is  merely  "Eboli"  with  the  addition  of  the 
ordinary  English  suffix  "  ne."  The  object  of  the 
Legislature  was  to  prevent  a  trader  from  acquiring 
a  monopoly  in  the  name  of  a  place,  and  from 
thereby  suggesting  that  the  goods  bad  a  local 
oti^n,  or  a  local  connection  which  in  fact  they 
might  not  have.  The  enactment  practicallT  over- 
rules Lord  Westbury's  decision  in  M^Andrew  v. 
Bassett  (4  De  G.  J.  &  Sm.  380),  where  be  held  that 
the  geographical  expression  Anatolia,  which  had 
been  used  for  a  short  time  in  connection  with 
liquorice,  was  a  good  trade  mark.  For  these 
reasons  I  hold  that  the  word  "  Eboline  "  cannot  he 
registered. 

Solicitors :  Salaman ;  Solicitor  to  the  Board  of 
Trade. 


July  25  and  26. 

(Before  Chittt,  J.) 

Be  Isaacs;  Isaacs  v.  Reqinall.  (a) 

Conversion  —  Option    to   purehttse  freeholds-' 
Intestacy. 

The  owner  of  a  freehold  house  granted  a  hose 
thereof  for  his  life  at  a  yearly  rent,  and  the 
lease  provided  that,  after  the  decease  of  Mf 
otmier,  the  lessee,  his  heirs  and  assigns,  thould 
have  the  option  of  purchasing  the  premites  for 
750?.,  such  option  to  be  declared  in  writing 
within  six  months  from  the  decease  of  the  owner. 
The  owner  died  intestate,  and  within  six  monihs 
after  his' decease,  the  lessee  gave  notice  in  writing 
to  tlie  heir-at-law,  and  also  to  the  adminittrator 
of  the  owner,  declaring  his  intention  to  etereife 
the  option. 

Held  (folloxmng  Lawes  v.  Bennett,  1  Cot,  16?, 
that,  on  the  exercise  of  the  option,  the  property 
devolved  as  personal  estate,  and  that  the^  ad- 
ministrator, and  not  the  heir-at-law  of  the 
owner,  was  entitled  to  receive  the  purchase 
■money. 
(a)  Reported  by  O.  Welbt  Enta,  Eiq.,  BurlstaMt-I"- 
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Isaac  Isaacs,  who  died  intestate  on  the  9th 
Jan.  1894,  was  at  his  death  entitled  to  a  freehold 
house  in  AbergaTenny,  subject  to  a  lease  thereof 
dated  the  13th  Ang.  1880,  hj  which  the  said  Isaac 
Isaacs  demised  the  premises  for  the  term  of  his 
life  to  Thomas  Ai-thor  Cadle,  at  the  yearly  rent 
of  402.  The  lease  contained  a  covenant  by  Isaac 
Isaacs  with  Thomas  Arthur  Cadle  that,  after  the 
decease  of  Isaac  Isaacs  the  said  Thomas  Arthur 
Cadle,  his  heirs  or  assigns,  should  have  the  right 
and  option  of  purchasing  the  premises  at  the 
price  of  750Z.,  such  option  to  be  declared  in 
writing  by  the  said  Thomas  Arthur  Cadle,  his 
heirs  or  assigns,  within  six  calendar  months  from 
the  time  of-  the  decease  of  the  said  Isaac  Isaacs, 
and  that  the  heirs,  executors,  and  administrators 
of  the  said  Isaac  Isaacs  should  convey  and  assure 
the  premises  to  the  said  Thomas  Arthur  Cadle, 
Ms  heirs  or  assigns,  or  as  he  or  they  should  direct, 
free  from  incumorances. 

On  the  25th  April  1894  Thomas  Arthur  Cadle 
gave  notice  in  writing  to  both  the  heir-at-law  and 
to  the  administrator  of  Isaac  Isaacs,  declaring  his 
intention  of  purchasing  the  premises  in  pursuance 
of  the  said  option. 

The  question  which  had  arisen,  and  which  was 
to  be  determined  by  the  court  upon  an  originating 
mmmons,  was  whether  the  purchase  money  of 
7501  was  payable  or  belonged  to  the  plaintiff, 
Charles  Isaacs,  as  the  administrator  of  the  said 
Isaac  Isaacs,  or  to  the  defendant,  Reginald 
Macaoley  Reginall,  as  his  heir-at-law. 

Byrne,  Q.C.  and  Solomon.,  for  the  pltdntiff,  con- 
tended that  the  purchase  money  was  payable  to 
the  plaintiff  as  being  personal  estate  of  the  intes- 
tate, upon  the  authority  of 

Laira  t.  BenTiett,  1  Cox,  167  ; 

Toipniey  v.  Bedwell,  14  Ves.  591 ; 

CoUingwood  v.  Row,  3  Jnr.  N.  S.  785  ; 

Weeding  v.  Weeding,  IJ.  &  H.  424. 

PorjceH,Q.C.  and  JS.  B.  Phillpotts,torthe  defen- 
dant, argued  that  the  doctrine  of  Lawet  v.  Bennett 
did  not  apply  to  the  case  of  an  intestacy,  and 
ODght  not  to  oe  extended.    They  referred  to 
Rifley  v.  Waterworih,  7  Ves.  425  ; 
BrniM*  V.  Smith,  2  De  G.  *  Sm.  722  ; 
Edwards  v.   Weet,   38  L.  T.  Eep.  481 ;  7  Ch.  Div. 

858; 
Re  Adams  and  The  Kensington  Vestry,  51  L.  T. 
Eep.  382  ;  27  Ch.  Div.  394. 

Chittt,  J. — Isaac  Isaacs  died  intestate,  entitled 
to  real  estate,  but  it  appears  that  he  had  in  his 
lifetime  granted  a  lease  of  the  property  for  his 
life,  and  had  agreed  that  the  lessee  should,  after 
luB  (the  intestate's)  death,  have  the  option  of 
purchasing  the  property,  the  option  t^o  be  declared 
oj  the  lessee  within  six  calendar  months  from  the 
time  of  the  intestate's  death.  Within  the  six 
calendar  months  the  lessee  gave  the  proper 
notice,  and  the  question  now  is,  whether  the  heir 
is_  entitled  to  the  purchase  money  of  750?.  paid  by 
virtue  of  the  exercise  of  the  option,  or  the 
administrator ;  in  other  words,  whether,  after  the 
exercise  of  the  option,  this  property  is  to  go  as 
part  of  the  real  or  as  part  of  the  personal  estate 
of  the  intestate.  It  appears  to  me  that  the  case 
18  covered  by  the  well-known  authority  of  Lawes 
v.  Bennett  {ubi  sup.),  a  case  which  has  been  ap- 
proved of  and  followed  in  numerous  subsequent 
authorities.  It  may  be  open  to  question  whetlier 
LaKe$  v.  Bennett  conld  not  have  been  decided 


otheriwise  than  it  was ;  but  the  question,  decided 
now  more  than  a  century  ago,  has  stood  the  test 
of  time, .  and  (I  will  mention  presently  some  of 
the  subsequent  authorities)  stands  as  a  landmark, 
upon  this  question.  The  option  in  Latoes  v. 
Bennett  was  exercised  after  the  death  of  tha 
person  who  granted  it,  and  Lord  Kenyon,  who 
decided  the  case,  was  aware  of  what  he  terms  a 
possible  difficulty ;  the  only  possible  difficulty  in 
that  case  is,  that  it  is  left  to  the  election  of  the 
person  to  exercise  the  option  whether  it  shall  be 
real  or  personal  property.  It  seems  to  me  to 
make  no  distinction  at  all,  nor  ^d  Lord  Kenyon> 
think  that  there  was  any  distinction  in  the  lapsev 
of  time  that  occurred  after  the  death  and  before- 
the  option. was  exercised.  Lord  Eldon.  who- 
argued  that  case,  made  observations  on  it  in  the< 
case  of  JUpley  v.  Watenoorth  (ubi  sup.),  which  I 
need  not  cite,  but  he  had  a  similar  case  beforo^ 
him  in  Tovmley  v.  Bedwell  {ubi  sup.),  and  what  he- 
said  in  Inference  to  Lawes  v.  Bennett  was,  that  he- 
did  not  mean  to  say  that  anything  might  not  be 
argued  against  it,  but  where  there  is  a  decision 
precisely  in  point  it  is  better  to  follow  it,  and  go- 
ne followed  it.  But  there  was  a  question  as  to 
who  was  entitled  to  the  rents  whicu  had  accrued 
after  the  testator's  death  and  before  the  exercise 
of  the  option,  and  he  held  that  the  rents  went  to 
the  heir;  in  other  words,  that  it  was  a  conversion, 
by  virtue  of  the  contract,  of  the  testator's  real 
estate  into  personal  estate  as  between  his  real 
representative  and  his  personal  representative,. 
but  that  the  conversion  operated  for  all  purposes: 
only  from  the  time  when  the  option  itself  was 
exercised.  That  was  necessaidly  the  principle  o£ 
bis  decision,  because  he  held  that  the  rents  went  - 
to  the  heir.  Now,  a  similar  point  came  before 
Kindersley.V.C.  in  CoUingwood  v.  Bow  {ubi  siip.)^. 
and  he  foUowed  Lawes  v. Bennett;  and  also  berorer 
Wood,  V.C.  in  Weeding  v.  Weeding  (ubi  eup.). 
That  was  a  case  of  a  will  where  there  was  a. 
devise  of  specific  estate  and  a  bequest  of  personal' 
estate,  and  subsequentJy  a  contract  by  which  the 
testator  gave  an  option  to  purchase,  which  was, 
exercised  after  his  death,  and  the  Vice-. 
Chancellor  held  (following  Lawes  v.  Bennett) 
that  the  property  was  converted  not,  as.  is 
argued  by  Mr.  Farwell  and  Mr.  Fhillpotts, 
from  the  date  of  the  contract,  but  from 
the  date  of  the  exercise  of  the  option,  and 
consequently  that  the  purchase  money  went,  not 
to  the  devisee,  but  to  the  residuary  legatee.  That 
was  the  case  of  a  will.  I  am  told  that  Lawes  v. 
Bennett  has  never  been  applied  to  the  case  of  an 
intestacy,  and  that  I  ought  not  to  extend  the 
doctrine  of  Lawes  v.  Bennett.  The  argument 
really  means  that  I  ought  not  to  apply  Lcujoes  v. 
Bennett,  but  notwithstanding  any  subsequent 
case,  it  appears  to  me  to  apply  vrithout  any 
possible  limitation  or  qualification  to  the  case  of 
an  intestacy.  In  Weeding  v.  Weeding  there  is  no 
intention  (of  course  the  testator  could  have  mani- 
fested it  on  the  face  of  his  will)  that  the  purchase 
money  derivable  from  and  payable  under  the 
option  which  he  had  granted,  should  go  to  the 
person  to  whom  he  gave  the  real  estate,  which 
was  the  subject-matter  of  the  contract.  The  Vice- 
Chancellor  deals  with  the  case  thus  :  "  What  indi- 
cation have  you  on  the  will  of  the  quality  which  the 
testator  intended  this  property  to  possess  ?  He 
only  says,  'I  wish  A.  to  take  the  land,  and  B. 
to  take  what  is  money.' "    That  case  appears  to 
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me,  if  taxy  anthority  is  wanted  besides  Lawea  v. 
Bennett  itself  (which  I  do  not  think  is  the  caae), 
to  show  (hat  Lawet  t.  Bennett  does  apply  even  to 
an  inteetacj,  because  it  did  apply  to  a  will  where 
there  was  no  intention  manifested  one  waj  or  the 
other  on  the  face  of  the  will.  Then  the  case  of 
EmiMS  V.  Smith  {ubi  sup.)  was  cited.  There  the 
option  was  exercisable  only  after  the  death  of  the 
person  granting  it,  and  that  circumstance  is 
relied  on  for  the  heir  here  as  ground  for  mj  not 
applying  in  this  case  the  docfa-ine  of  Lawes  v. 
Bennett.  But  Emueg  v.  Smith  is  only  a  case  of 
ascertaining  the  testator's  intention.  It  is  plain 
that  a  man  may  either  before  or  after  his  will 
have  given  an  option  to  somebody  which  will  have 
the  effect  of  converting  his  realty  into  x)er8onalty 
as  between  his  real  and  personal  representatives, 
but  may  show  on  the  face  of  his  will  aa  intention 
that  the  devisee  of  the  land  should  take  all 
the  testator's  interest  in  the  land  including 
the  purchase  money  which  would  arise  from 
exercising  the  option,  and  that  is  the  ex- 
planation, if  explanation  be  required,  of  Emuss 
T.  Smith.  The  Vice-Chancellor  said :  "  As  the 
case  stands,  taking  together  the  particular 
language  of  the  will,  and  the  particular 
language  and  the  nature  of  the  contract,  upon 
which  no  option  was  expressed  during  the  life  of 
the  testator,  coupled  with  the  fact  of  the  repub- 
lication of  the  codicil,  I  am  of  opinion  that  it  is 
consistent  with  the  true  construction  of  the 
testator's  testamentary  instruments  and  the  effect 
that  ought  to  be  given  to  republication — that  it  is 
consistnit  with  law  and  justice  and  reason,  and 
consistent  also  with  the  cases  of  Lawes  v.  Bennett 
and  KnoUys  v.  Shepherd,  to  say  that  the  purchase 
moneys  of  Williams'  farm  and  Nash's  own  farm 
belong  to  those  who  would  have  enjoyed  them 
if  Mr.  Galton  had  not  exercised  the  option  of 
buying."  It  is  a  case  which  was  decided  entirely 
■upon  the  testator's  intention.  I  cannot  see  that 
I  should  be  extending  Lawes  v.  Bennett  if  I  say 
that  that  decision  applies  to  a  case  where  the  option 
arises  only  after  the  death.  It  seems  to  me  to  be 
an  immaterial  circumstance,  and  I  should  be 
under  the  pretence  of  distinguishing  Lawes  v. 
Bennett,  and  declining  to  follow  it,  if  I  adopted 
this  argument.  In  Lawes  v.  Bennett  the  option 
was  exercisable  as  well  before  as  after  the  death. 
It  was  in  fact  exercised  after  the  death.  I  can 
.see  no  substantial  ground  for  saying  that  the 
circumstance  that  the  option  was  so  hmited,  and 
only  exercised  after  the  death,  creates  a  material 
distinction.  If  I  had  adopted,  which  I  do  not, 
the  principle  contended  for  in  the  argument  on 
behalf  of  the  heir-at-law  that  the  decision  of 
Lawes  V.  Bennett  and  the  subsequent  cases  in- 
volved this  proposition  that  the  conversion  related 
back  to  the  contract,  then  I  might  have  thought 
there  was  something  in  the  distinction ;  but  in  my 
opinion  that  is  not  the  result  of  the  authorities. 
As  I  have  pointed  out  during  the  course  of  the 
argument,  I  think  this  judgment  in  the  case  of 
Townley  v.  Bedwell  alone  is  a  decision  on  the 
point  that  the  option  does  not  operate  completely 
to  convert  the  property  until  it  is  exercised, 
because  the  rents  in  the  interval  after  the  testa- 
tor's death  go  to  the  heir-at-law.  The  other  ca«es 
cited  (such  as,  for  instance.  Be  Adams  (ubi  sup.)  are 
not  in  point.  In  Be  Adams  the  question  arose 
with  reference  to  the  estate  of  the  person  to  whom 
the  option  was  granted,  and  the  option  being 


found  in  a  lease  which  was  personal  piopertj  is 
the  lessee,  it  was  held  that  ma  administrator,  who 
was  also  the  heir,  could  not  exercise  the  option  k 
as  to  convert  the  leasehold  interest  which  would 
devolve  upon  him  as  administrator,  and  for  tlie 
benefit  of  the  next  of  kin,  into  real  estate  wUcti 
he  would  have  taken  as  heir,  and,  in  snbstanct 
that  the  option  and  all  that  followed  from  it  was 
part  of  the  lessee's  personal  estate.    The  otkn 
case  mentioned  for  the  heir,  of  Edwards  v.  Wai 
{ubi  sup.),  is  plainly  disting^mshable.   No  douU  it 
was  said  there  by  Fry,  J.  that  the  principle  of 
Lawes  V.  Bennett  was  not  to  be  extended,  and 
that  an  attempt  was  made  by  the  argument  in 
that  case  to  extend    it  to  a  very  considenble 
degree,  and  Fry,  J.  said  that  he  did  not  think  he 
was  at  liberty  to  extend  it  (that  is,  the  doctrine  m 
Lawes  v.  Bennett)  so  as  to  imply  that  there  is  a 
conversion  from  the  date  of  the  contract  giving 
the  option,  as  between  the  vendor  and  purchaset 
who  claim  under  it.     Edwards  v.  West  therefore 
was  a  case  arising  between  the  vendor  and  the 
purchaser,  and  not  a  case  arising  between  the  real 
and  personal  representatives  of  a  man  who  bad 
granted  the  option.     For  that  reason  I  am  of 
opinion  that  the  purchase  money  here  forms  part 
01  the  personal  estate  of  the  intestate,  and  conse- 
quently it  goes  to  the   plaintiff  as  his  personal 
representative. 
Solicitors :  H.  J.  Cobum  ;  Mear  and  Fowler. 


May   24   and  Aug.  2. 

(Before  North,  J.) 

Be  Wilson  and  Stephens'  Contract,  (a) 

Vendor  and  purchaset — Conditions  of  sale  — 
Delay  in  completion  of  purchase — WUfrddefaM 
of  vendors — Interest  on  unpaid  pureJiase  monej 
— Competisaiion  to  purchaser  for  delay  in  com- 
pletion— Vendor  and  Purchaser  Act  1874  {Si  i 
38  Vict.  c.  78),  s.  9. 

Mm-tgagees  acting  under  their  statutory  povcer  of 
sale  entered  into  a  contract  for  the  saU  of  pro- 
perty, partly  freehold  and  partly  eopykoU. 
subject  to  the  conditions  that,  if  from  any  cause 
whaf.ever  other  than  wilful  default  on  the  part 
of  the  vendors,  completion  should  be  delayed 
beyond  the  29th  Sept.  1893,  the  purchaser  shouU 
pay  interest  on  the  unpaid  purchase  money  from 
that  day  until  the  day  of  actual  completion.  a»i 
that  the  purchaser,  paying  her  purchase  moMii, 
should  be  entitled  to  possession  from  the  29M 
Sept.  1893.  On  tlie  IBth  Sept.  the  purchattr 
discovered  from  a  search  of  the  court-rolls  of  the 
Tnanor  that  neither  the  vendors  nor  their  mort- 
gagor had  been  admitted  to  the  copyhold  portion 
of  the  property,  and  required  the  vendors  to 
procure  admittance  so  that  she  might  obtain  lk€ 
legal  estate  therein.  Correspondence  foUmeed: 
and  it  was  not  until  the  lOth  Oct.  that  fif 
vendors  took  steps  to  obtain  admittance,  and. 
owing  to  differences  with  the  steward  of  the 
manor,  their  admittance  did  not  take  place  until 
the  lith  Dee.  Meanwhile  the  vendor*  had 
refused  the  purchaser's  offer  to  complete  on  the 
vendors  giving  an  undertcunng  to  get  theinsehei 
admitted  so  that  the  purchaser  might  be  admitted 
on  their  surrender,  and  had  refused  to  permit 
tite    purchaser  to    enter  into  possession  until 

(•)  Beport«d  by  }.  Tbustbah,  Esq.,  Burtatgrat-lAW. 
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completion  took  place,  thereby  eaueirig  her 
ineonvenienee  and  lost.  The  vurehater  had 
on  the  29th  Dec.  1893  deposited  tke  unpaid  pur- 
chase money  at  a  bank  and  given  notice  to  the 
vendors  that  she  should  refuse  to  pay  interest 
thereon  and  also  should  claim  eompensoHon 
for  the  delay.  Completion  actually  took  place 
on  the  17th  Jan,  18$4.  On  a  summoru  under 
the  Vendor  and  Purchaser  Act  1874 : 
Btld,  that  the  delay  up  to  the  17th  Dec.  1893  wets 
caused  by  mZ/ux  default  on  the  pari  of  the 
vendors,  artd  the  purchaser  was  liable  to  pay 
interest  only  from  that  day  to  the  day  of  actual 
completion,  but  that  the  compensation  claimed  by 
the  purchaser  could  not  be  recovered  on  a  sum- 
mons under  the  Vender  and  Purchaser  Act  1874. 

On  the  3rd  July  1893  Caroline  Stephens,  a  widow, 
became  the  purchaser  of  an  estate  known  as 
Eolmbush,  situate  at  Hendon,  in  the  county  of 
Middlesex.  It  consisted  of  a  dwelling-house  and 
gnnoundinp:  property,  a  small  portion  of  which 
was  copyhold,  and  the  rest  fi-eehold.  The  price 
was  85002.,  and  the  purchaser  paid  a  deposit  of 
8502.,  leaving  a  balance  of  76502.  to  be  paid  on 
completion.  The  vendors  were  mortgagees  selling 
nnder  their  statutory  power  of  sale.  Tne  contract 
Tas  a  private  one,  after  an  abortive  attempt  tn  sell 
by  public  auction.  The  day  fixed  for  completion 
of  the  purchase  was  the  29th  Sept.  1893,  and  the 
third  condition  provided  that,  if  completion 
should  be  delayed  from  any  cause  whatever  other 
than  wilful  default  on  the  part  of  the  vendors,  the 
purchaser  should  pay  interest  at  5  per  cent,  on 
the  balance  of  her  purchase  money  imtil  the  con- 
tract was  completed,  and  that  the  purchaser 
paying  her  purchase  money  was  to  be  entitled  to 
possession  from  the  29th  Sept.  1893. 

On  the  15th  Sept.  the  purchaser's  solicitors 
discovered,  by  inspecting  the  court-rolls  of  the 
numor,  that  neither  the  vendors  nor  their  pre- 
decessors in  title  had  been  admitted  to  that 
portion  of  the  purchased  property  which  was 
copyhold,  and  on  the  18th  Sept.  wrote  to  the 
vendors'  solicitors  requiring  that  the  vendors 
Bhonld  take  steps  to  obtain  admittance  to  the 
copyhold  portion  without  delay,  to  enable  them  to 
surrender  to  the  use  of  the  purchaser.  On  the 
iiSth  Sept.  the  purchaser's  solicitors  wrote,  stating 
that  the  purchaser  would  be  prepared  to  pay  the 
balance  of  the  purchase  money  on  the  2dth  Sept., 
and  would  object  to  pay  interest.  On  the  29th 
they  wrote  that  the  purcnaser  was  very  anxious  to 
complete,  and  offered  to  do  so  at  once  upon 
receiving  an  undertaking  that  the  vendors  would 
get  properly  admitted  to  the  copyhold  portion,  so 
that  the  purchaser  could  be  admitted  on  their 
Biirrender ;  adding  that  they  had  received  that 
morning  the  balance  of  the  purchase  money  from 
the  purchaser,  who  would,  therefore,  refuse  to  pay 
interest ;  that  they  proposed  to  deposi  t  the  amount 
at  Messrs.  Prescott,  Dimsdale,  and  Co.'s  Bank  on 
a  separate  account,  and  that  the  vendors  would 
receive  any  interest  the  bank  might  allow,  and 
asking  the  vendors  whether  they  could  suggest 
any  better  mode  of  investment.  On  the  3rd  Oct. 
the  vendors'  solicitors  wrote  declining  to  give  the 
undertaking. 

The  vendors'  solicitors  also  refuEed  to  allow  tbe 
purchaser  to  enter  upon  the  property  in  order  to 
do  some  necessary  repairs  to  the  house,  which  she 
had  arranged  should  be  commenced  on  the  29th 


Sept.  1893,  and  finished  so  as  to  enable  her  to  get 
into  the  bouse  at  Christmas  1893.  On  the  6th 
Oct.,  and  again  on  the  26th  Oct.,  the  purchaser's 
solicitors,  in  writing  to  the  vendors  solicitors, 
stated  that  the  purchaser  would  claim  compensa- 
tion for  the  delay  in  completion. 

On  the  10th  Oct.  1893  the  vendors'  solicitors  first 
wrote  to  Messrs.  Woodbridge  and  Sons,  the  solici- 
tors of  the  lord  of  the  manor,  with  a  view  to  the 
vendors  obtaining  admittance  to  the  copyhold 
portion ;  but,  owing  to  disagreement  as  to  the 
amount  of  the  fines  and  fees  due  to  the  lord  of 
the  manor  and  his  steward,  the  vendors'  admit- 
tance did  not  take  place  until  tbe  14th  Dec. 

From  the  16th  Dec.  1893,  coirespondence  took 
place  between  the  solicitors  of  the  vendors  and 
the  purchaser  on  the  question  of  the  liability  of 
the  latter  to  pay  interest  at  5  per  cent,  on  the 
balance  of  the  purchase  money  from  the  29th 
Sept.  1893,  which  the  purchaser  refused  to  do, 
and  ultimately  the  purchase  was  completed  on 
the  17th  Jan.  1894,  on  the  terms  that  the  vendors 
should  accept  the  interest  allowed  by  the  bank  on 
the  balance  of  the  purchase  money,  and  the 
purchaser  should  take  out  a  summons  under  the 
Vendor  and  Purchaser  Act  1874  for  the  decision 
of  the  question. 

The  present  summons  was  taken  out  by  the 
purchaser,  asking  for  a  declaration,  (1)  that  she 
was  not  liable  to  pay  interest  on  the  balance  of 
tbe  purchase  money  from  the  29th  Sept.  1893, 
and  (2)  that  she  was  entitled  to  compensation  for 
the  delay  in  completion  of  the  purchase. 

It  was  in  evidence  that  the  purchaser  had  been 
prevented,  by  the  delay  in  the  completion  of  the 
purchase,  from  concluding  an  arrangement  for 
getting  rid  of  the  remainder  of  her  tenancy  of 
uie  house  in  which  she  resided  at  the  date  of  the 

Purchase,  which  continued  until  the  24th  Sept. 
894,  and  from  accepting  a  very  advantageous 
offer  from  a  club  to  take  on  lease  a  part  of  the 
purchased  proper^,  and  also  that  she  had  been 
put  to  considerable  expense,  trouble,  and  incon- 
venience by  the  delay. 

It  was  admitted  that  there  was  no  wilful  default, 
on  the  part  of  the  vendors  after  the  17th  Deo.,. 
and  it  was  not  denied  that  the  purchaser  was 
liable  to  pay  interest  on  the  balancs  of  the- 
purchase  money  for  tbe  period  wl  Ic'i  elapsed 
between  that  day  and  the  completion  of  the- 
purchase  on  the  17th  Jan.  1894. 

The  rest  of  the  material  facts  are  stated  in  the- 
judgment  of  the  court. 

MarteUi  for  the  purchaser. — The  purchaser  is 
not  liable  to  pay  interest  on  the  unpaid  purchase 
money  from  the  29th  Sept.  1893,  under  the  third 
condition,  since  the  delay  in  completion  arose  from 
the  wilful  default  of  the  vendors  in  not  getting 
admitted  to  the  copyhold  portion  of  the  property 
until  the  14th  Dec.  Although  they  sold  under  A 
condition  fixing  the  24th  Sept.  1893  as  the  day 
for  completion,  they  did  not  take  any  steps  to  get 
admitted  until  the  10th  Oct.  They  knew  that 
part  of  the  property  sold  was  copyhold,  and  tixaib, 
in  order  to  be  able  to  surrender  to  tlie  use  of  the 
purchaser  so  as  to  vest  in  her  the  legal  estate  of 
that  part,  they  must  be  admitted  themselves  first. 
He  referred  to 

Re  Young  and  Hariton'i  Contract,  53  L.  T.  Bep. 

837 ;  29  Ch.  Div.  691  j  31  Ch.  Div.  168 ; 
Re  Uetling  and  Merton'a  Contract,  68  L.  T.  Rep.  749  j 
(1893)  3  Ch.  269. 
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The  purchaser  also  asks  for  compensation  for 
the  delay  caused  by  the  wilful  default  of  the 
•vendors  in  the  completion  of  the  purchase.  She 
had  made  arrangements  with  a  builder  for  the 
necessary  repairs  of  the  house  to  be  commenced 
on  the  29th  Sept.  1893,  and  to  be  completed  so  as 
to  enable  her  to  move  into  it  at  Christmas,  and 
had  proyisionally  arranged  for  the  assignment  of 
the  remainder  of  her  tenancy  of  the  house  in 
which  she  now  resides  from  Christmas  1893.  She 
also  received  a  very  advantageous  ofEer  from  a 
club  to  take  a  lease  of  part  of  the  purchased  land 
which  she  desires  to  let.  In  consequence  of  the 
delay,  however,  all  these  advantages  have  been 
loBtoy  her,  and  she  has  been  put  to  considerable 
expense  and  inconvenience.  There  is  a  contract 
between  the  vendors  and  purchaser  that  the 
pm-chase  should  be  completed  by  a  certain  day, 
and  the  purchaser  be  let  into  possession  on  that 
day.  The  vendors  caused  delay  in  completion  by 
their  wilful  default,  and  refused  to  allow  the 
purchaser  to  begin  the  necessaiy  repairs  until  the 
purchase  was  completed.  Compensation  for 
delay  in  making  a  good  title  differs  from,  damages 
for  not  making  a  good  title,  and  may  be  obtained 
-on  a  summons  under  the  Vendor  and  Purchaser 
Act  1874.     He  referred  to 

The  Vendor  and  Pnrohaser  Act,  sect.  9 ; 
Jtoyal    Bristol     Permanent    Building    Society    v. 
Bomtuh,  57  L.  T.  Bep.  179  ;  35  Ch.  Div.  390. 

Daniel  Jcmes  for  the  vendors. — The  delay  in 
completion  was  not  caused  by  the  wilful  default 
of  the  vendors.  The  abstract,  which  was  delivered 
on  the  14th  July,  shows  that  the  vendors  were 
not  admitted,  and  the  purchaser  should  have 
made  that  objection  on  or  before  the  26th  July, 
the  day  fixed  by  the  conditions  for  the  purchaser's 
objections  and  requisitions  to  be  sent  in,  but  the 
objection  was  not  made  until  the  18th  Sept.  The 
purchaser  was,  however,  insisting  on  a  claim  for 
compensation  for  a  right  of  way  alleged  to  have 
been  discovered ;  and  the  vendors  were  entitled  to 
wait  until  this  claim  had  been  given  up  before 
they  incurred  the  expense  of  gettii^  admittance. 
If  the  contract  had  been  broken  off  on  the  ques- 
tion of  compensation  for  the  alleged  right  of  way, 
the  expense  thus  incurred  by  the  vendors  would 
have  been  useless.  The  pumiaser  cannot  claim 
compensation  for  the  delay.  The  completion  of 
the  purchase  by  the  conveyance  of  the  property 
to  the  purchaser  settles  all  claims  except  matters 
which  Dy  the  nature  of  the  case  are  reserved. 
There  is  no  jurisdiction  to  give  compensation  for 
delay  in  completion  on  a  summons  under  the 
Vendor  and  Purchaser  Act.    He  referred  to 

Clarice  v.  Bamuz,  65  L.  T.  Eep.  657  ;  (1891)  2  Q.  B. 
456. 

Martelli  in  reply. — On  a  summons  under  the 
Vendor  and  Purchaser  Act  1874  the  court  has 
jurisdiction  to  awai'd  compensation.  It  has  the 
same  jurisdiction  to  give  damages  or  compensa- 
tion as  in  an  a<rtion  for  specific  performance.  The 
vendors  refused  to  allow  the  purchaser  to  begin 
the  repairs  to  the  house  until  the  purchase  was 
completed,  and  in  letters  of  the  6th  and  the 
26th  Oct.  we  gave  notice  to  the  vendors  that  we 
should  claim  compensation  for  the  delay  in  com- 
pletion. The  purchase  was  completed  on  the 
understanding  tnat  all  questions  in  dispute  should 
be  determined  on  summons  under  the  Vendor  and 
Fmohaser  Act  1874.    There  was  a  clear  conti-act 


that  possession  should  be  given  on  compleiign, 
and  the  case  of  Royal  Bristol  Permanent  BwUxu 
■Society  v.  Bomash  (nbi  sup.)  is  in  point.  With 
regard  to  payment  of  interest  on  the  unpaid 
purchase  money  from  the  29th  Sept.  1893,  the 
title  was  accepted  on  the  I4th  Aug.,  and  the 
i-equirement  that  the  vendor  should  do  what  wss 
necessary  to  enable  the  purchaser  to  obtain  the 
legal  estate  on  the  copyhold  portion  of  the  pro- 
perty was  not  a  requisition.  The  necessary  ad- 
mittance of  the  vendors  was  merely  a  matter  of 
conveyance.  It  is  the  usual  practice  to  delay 
searching  the  court-rolls  until  shortly  before  com- 
pletion, in  order  to  prevent  the  necessity  of  having 
to  search  twice.  The  vendors  were  guilty  of 
wilful  default  in  not  taking  any  steps  to  obtain 
admittance  until  the  10th  Oct.  When  they  were 
admitted  on  the  14th  Dec.  the  wilful  default  vac 
at  an  end ;  but  the  time  which  elapsed  from  tliat 
day  until  the  purchase  was  completed  on  the 
17th  Jan.  was  a  consequence  of  their  not  having 
been  admitted  until  the  14th  Dec.  He  referred  to 
Be  Hetling  and  Merlon's  Contract  (ubi  stip.). 

Cur.  adv.  vuU. 

Aug.  2. — ^NORTH,  J.    (after  stating  the  facts 
proceeded) : — The  purchase    was    actually   com- 

Eleted  on  the  17th  Jan.  1894,  and  all  questions 
ave  been  settled  between  the  parties  except 
those  mentioned  in  the  summons ;  the  first 
beii^  whether  the  purchaser  is  bound  to  pay 
interest  at  5  per  cent,  on  the  purchase  money 
according  to  the  conditions  from  the  29th  Sept 
down  to  the  middle  of  December,  it  not  bemg 
disputed  that  such  interest  is  payable  from  that 
date ;  and  the  second  question  being  whether  the 
purchaser  is  not  entitled  to  some  compensation  by 
reason  of  the  great  delay  that  has  occurred  in 
completion,  possession  having  been  refused  to  her 
in  the  meantime.  The  purchaser  can  only  escape 
the  payment  of  interest  if  this  delay  in  comple- 
tion was  occasioned  by  wilful  default  on  the  ^irt' 
of  the  vendors,  and  it  clearly  has  not  been  caused 
by  -any  default  of  the  purchaser.  The  title  was 
accepted  on  her  behalf  long  before  the  29th  Sept, 
and  she  was  anxious  to  complete  on  that  day ;  and 
her  purchase  money  was  re&dj,  and,  completion 
not  having  then  taken  place,  was  actually 
deposited  at  a  bank.  The  vendors,  on  the  other 
hand,  were  not  then  able  to  complete ;  they  had 
to  give  a  legal  conveyance  of  the  copyhold  as  well 
as  the  freehold,  and  were  not  then  in  a  position 
to  do  so ;  and,  in  fact,  it  was  not  until  the 
10th  Oct.  that — hj  the  letter  of  that  date  which  I 
have  read — they  first  approached  the  lord  of  the 
manor  on  the  subject,  although  that  letter  showa 
that  they  had  been  in  communication  with  him 
as  to  this  property  so  far  back  as  the  previous 
'  May.  It  vras  suggested  that  no  requisition  had 
been  made  on  this  subject ;  but  the  point  seems 
to  me  one  of  conveyance  rather  than  of  title,  and 
it  is  not  disputed  that  the  vendors  were  bound  to 
procure  the  legal  estate  to  be  vested  in  the 
purchaser  by  a  surrender  from  them.  It  was 
suggested  that  they  were  justified  in  postponing 
all  steps  for  that  purpose  until  they  knew  whether 
the  purchaser  womd  complete  or  whether  this  sale 
would  go  off ;  but  this  seems  to  me  an  idle  eicuae. 
There  was  no  reason  for  doubting  that  the  sate 
would  go  through.  Moreover,  as  the  vendors  wae 
desirous  of  reahsing  their  mortgage,  their  admit- 
tance was  essential,  as  they  would  have  sold  to 
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someone  else  OTen  if  this  sale  had  gone  off ;  but 
from  May  until  October  they  allow  the  matter  to 
deep,  having  in  the  meantime  fixed  to  complete 
the  purchase  on  the  2dth  Sept.,  and  having  bound 
the  purchaser  to  pay  high  interest  from  that  date, 
^though  not  in  default  in  any  way.  Was  this 
■wilftd  default  on  the  part  of  the  vendors  ?  In  my 
opinion  it  was.  I  have  carefully  considered  the 
judgments  in  Re  Young  and  Hartton'a  Contract 
{ubi  sup.),  Hetling  and  Merton's  Contract  (ubi 
mp.),  and  the  more  recent  case  of  Tubbs  and  Ihe 
Corporation  of.  London  (70  L.  T.  Eep.  719j ;  and, 
following  the  example  there  set,  I  do  not  attempt 
to  define  precisely  what  is,  and  what  is  not,  wilful 
default  in  the  abstract.  But  I  find  the  follow- 
ing observations  of  Lindley,  L.J.  in  Re  Hetling 
«nd  MerUm'a  Contract  very  much  in  point.  [His 
Lordship  read  the  observations  referred  to  andcon- 
tinaed  :J  In  the  present  case  the  vendors  knew  the 
material  facts,  that  the  purchaser  was  entitled  to 
have  the  legal  estate  in  the  copyholds  transferred 
to  her ;  that  this  could  only  be  accomplished  by 
the  vendors  being  themselves  admitted  by  the  day 
fixed  for  completion ;  that  this  was  a  matter 
which  must  take  some  time;  yet  the  vendors 
abstained  (not  fix>m  forgetfulness,  for  that  is  not 
suggested,  but  deliberately)  from  taking  any  steps 
to  qualify  themselves  to  transfer  this  legal  estate 
until  nearly  a  fortnight  after  the  time  fixed  for 
completion,  and  then  spontaneously  take  a  step 
irhich  they  might  have  taken,  and  ought  to  have 
taken,  many  weeks  before,  the  neglect  of  which 
did  not  arise  from  any  unforeseen  occurrence,  and 
for  which  no  reasonable  excuse  is  given ;  and  I 
hold  that  such  conduct  on  their  part  was  most 
unreasonable  and  improper,  and  is  attributable  to 
their  wilful  default,  in  the  sense  in  which  that  phrase 
is  used  in  such  contracts  as  the  present,  and  that 
it  relieves  the  purchaser  from  the  condition  to 
pay  interest  from  the  29th  Sept.  Then  for  what 
period  is  the  purchaser  relieved  from  interest.  It 
is  said  that  in  any  case  interest  should  run  from 
Oct.  10 ;  but  I  see  no  sense  in  this.  The  vendors 
iiould  not  then  complete,  nor  could  they  have  done 
80  before  the  14th  Dec. ;  and  I  think  that  the 
purchaser  was  entitled  to  three  days'  notice  of  the 
vendors'  admission  when  she  had  been  delayed  by 
the  vendors'  default  for  nearly  twelve  months. 
Therefore  I  fix  the  17th  Dec.  as  the  date 
from  which  the  interest  under  the  conditions 
'should  run.  The  delay  between  the  10th  Oct. 
and  tibe  14th  Dec.  is  said  to  have  been  caused 
by  default  of  the  lord  of  the  manor,  and  not 
of  the  vendors;  but  I  do  not  think  that  this 
is  so.  Some  lapse  of  time  was  necessary,  as 
the  advisers  of  the  lord  could  not  be  expected 
to  put  everything  else  aside  and  take  up  this 
matter  at  once.  Some  delay  was  caused  oy  an 
unsuccessful  attempt  on  the  part  of  the  vendors 
to  get  the  lord's  fijies  reduced,  and  gome  delay 
arose  from  an  attempt  to  cut  down  the  fees  of  the 
steward,  who  assented  to  an  abatement  of  25  per 
cent.  But  I  cannot  fix  any  time  between  the  two 
dates  at  which  I  can  say  that  the  vendors  ceased 
to  he  in  default  arising  from  their  own  spontaneous 
omission  to  get  their  title  to  surrender  complete 
by  the  29th  Sept.  I  say  that  the  purchaser  ought  to 
begin  to  pay  interest  from  the  17th  Dec. ;  it  is  not 
disputed  that  she  is  bound  to  do  so,  and  she  has, 
in  fact,  done  it.  There  might  be  a  serious 
question  to  whom  the  interest  on  the  deposit 
belonged  during  the  time  the  vendors  persisted 


in  resisting  the  purchaser's  proposal  as  to  comple- 
tion and  refused  to  let  her  repair  the  property ; 
but,  as  the  purchaser  has  from  the  first  offered  to 
pay-  the  bank  interest  to  the  vendors,  and  has 
actually  paid  it  over,  I  will  not  go  behind  that 
arrangement.  What  the  purchaser  therefore  has 
to  pay  is  the  difference  between  the  interest  paid 
by  the  bank  from  the  17th  Dec.  to  the  17th  Jan. 
and  the  interest  at  5  per  cent,  on  the  balance  of 
the  purchase  money  between  the  same  dates. 
The  purchaser  also  claims  compensation  for  the 
delay  in  completion,  and  she  was,  no  doubt,  put 
to  a  considerable  inconvenience  and  loss  thereby, 
owing  to  the  unreasonable  conduct  of  the  vendors. 
But  what  is  sought  to  be  recovered  under  this 
head  is  not  sought  to  be  deducted  from  the 
purchase  money  which  has  been  paid  in  full ;  it  is 
really  unliquidated  damages  arising  out  of  non- 
delivery of  possession  according  to  the  conditions, 
and  is  made  up  of  claims  for  damages  for  three 
months  delay  in  completing  repairs  necessary 
before  going  into  occupation ;  for  the  loss  of  an 
opportunity  of  getting  rid  of  the  purchaser's 
former  residence  on  advantageous  terms ;  and  for 
the  loss  of  an  opportunity  for  advantageously 
letting  part  of  the  property  purchased.  Even 
assuming  (a  verr  strong  assumption  as  to  parts 
of  the  claam)  that  the  purchaser  could  nave 
recovered  such  damages  in  an  action  for  damages, 
I  am  of  opinion  that  she  cannot  do  so  on  a 
summons  under  the  Vendor  and  Purchaser  Act. 
In  Re  Hargreaves  and  Thompson's  Contract  (32 
Ch.  Div.  454),  where  a  purchase  went  off  for  want 
of  title,  the  court  did  give  the  purchasei's  interest 
on  the  deposit  and  the  costs  of  investigating  the 
title,  which  certainly  do  savour  of  damages ;  but 
some  difficulty  was  felt  even  in  going  to  that 
extent,  and  it  was  pointed  out  that  there  is  not 
jurisdiction  under  the  Act  to  give  such  damages 
as  I  am  asked  for  here.  [His  Lordship  then 
read  passages  fi-om  the  judgments  of  Cotton  and 
Lindley,  L.JJ.  and  continued :]  This  is  a  direct 
authority  in  favour  of  my  view,  that  such  damages 
as  are  here  claimed  cannot  be  recovered  by  a 
summons  under  the  Vendor  and  Purchaser  Act. 
The  vendor  relied  upon  the  decision  of  Kekewich, 
J.  in  Royal  Brigtot  Permanent  Building  Society 
y.  Bomash  (ubi  sup.)  as  a  decision  to  the  contrary; 
but  it  is  not  so.  Assuming  that  there  was  no 
difference  between  the  two  cases  in  other  respects, 
that  case  was  totally  diffei'ent  from  this  in  the 
very  point  I  am  now  considering;  for  the  damages 
were  recovered  by  the  purchaser  in  a  cross  action 
for  specific  performance  with  compensation 
brought  by  the  purchaser  by  counter-claim,  and 
were  not  recovered  on  a  summons  under  the 
Vendor  and  Purchaser  Act  1874.  The  order  will 
therefore  be,  that  the  applicant  is  liable  to  pay 
such  interest  as  I  have  mentioned,  and  no  more ; 
and  I  dismiss  the  summons  so  far  as  it  seeks 
compensation,  but  without  prejudice  to  any 
action  for  damages  for  delay  in  completion  which 
the  purchaser  may  be  advised  to  bring.  It  is  not 
a  case  for  giving  costs  to  either  party. 

Solicitors :    Warburton  and  De  Paula ;  Nieol, 
Son,  and  Jones. 
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Saturday,  June  16. 

(Before  Stielino,  J.) 

Bt  Johnston  ;  ItiLLS  v^Johnston.  (a) 

Will — Construction — Diteretion  in  tmttees  to 
apply  legacies  for  benefit  and  advancement — 
Legatees  entitled  to  ''sole  beneficial  interest — 
Bight  to  payment  of  legacies. 

A  testator  by  his  toill  gave  to  his  executor  and 
trustee  a  sum  of  1200?.  and  three  sums  of  lOOOZ. 
in  these  terms  :  "I desire  that  1200f.  sterling  shall 
be  invested  for  the  benefit  of  my  eldest  son  J.  A. 
on  his  cdtaining  the  age  of  twenty -one  years 
.  '.  '.  "  such  sum  to  be  applicable  to  his  profes. 
sional  or  other  advancement,  at  the  discretion  of 
my  executors  and  trustees."  He  gave  very  similar 
directions  as  to  the  investment  and  application 
of  the  three  sums  of  1000{.  for  the  benefit  of  his 
sons  C.  S.,  T.,  and  W.  A.,  and  proceeded  :  "  The 
sums  specified '  in  the  four  preceding  para- 
graphs should  be  very  judiciously  invested, 
as  ttCey  are  intended  tpecially  for  the  advance- 
ment and  promotion'  in  life  of  the  respective 
recipients."  J.  A.  and^  C.  S.  having  attained 
twenty-one : 

Held,  that  they  were  entiiled  to  insist  upon  pay- 
ment of  the  sums  of  12002.  and  lOOOJ.  to  them- 
selves. 

These,  were  two  .suiqmonseB  asking  for  the  deter- 
mination by.the  court  ot.the  question  {inter  alia) 
whether  certain  legatees  under  the  will  of  James 
Johnston  were  entitled  to  .their  legacies  absolutely 
HO  that  the  money  ought  to  be  paid  to  them,  or 
the  persons  deriving  title  under  them,  or  whether 
the  ti-netees  had  a  discretion  as  to  the  application 
of  such  money.  •. 

James  Johnston,  the  testator,  by  his  will  dated 
the  23rd  June  1890,  gave  all  his  property  to 
Bobert  Mille,  whom  he  .^lereby  appointed  his 
«X(?cfltor  and  trustee,  upon  certain  trusts  thereby 
'declared,  and  proceeded  as  follows  : 

I  desire  that  1200i.  sterling  sbftll  be  invested  for  the 
benefit  and  advantage  of  my, eldest  son  James  Annan- 
dale  on  his  attaining  the  age  of  tirenty-one  years,  or  as 
'koon  .after  as  practicable,  snch  sum  to  be  applied  to  his 
prafeasional  or  other  advancement  at  the  discretion  and 
jadgment  of  Bobert  Mills,  my  execntor  and  tnutee.  I 
desire  that  lOOOt.  sterling  s^all  be  invested  for  the 
benefit  and  advancement  of  my  second  son  Charles 
Spread  on  his  attaining  his  majority,  namely,  twenty- 
one  jeare,  snch  snm  to  be  applied  as  my  executors  and 
trustees  in  their  discretion  may  think  fit.  I  desire  that 
lOOOl,  sterling  shall  be  invested  for  the  benefit  of  my 
third  son  Yelverton  on  his  attaining  the  age  of  twenty- 
one  years,  which  snm  shall  be  for  his  advancement,  and 
appbed  as  my  execntors  and  tjmstees  in  their  judgment 
think  best.  I  desire  that  10002.  sterling  shall  be  applied 
for  the  personal  advancement^f  my  fourth  son  Weynton 
Alexander  npon  his  attaining  bis  twenty -first  year  as 
my  trustees  and  executors  in  their  discretion  may  think 
fit.  The  sums  specified  in  the  four  preceding  paia- 
^apfas,  viz.,  12002.,  10001.,  lOOOt.,  lOOOt.  should  be  very 
judiciously  invested,  as  they  afe  intended  specially  for 
the  advancement  and  promotibn  in  life  of  the  respective 
recipients. 

The  testator  died  in  the- month  of  April  1891, 
and  his  will  was  proved  by  the  plaintiff  Bobert 
Mills,  the  executor  and  trustee  therein  named. 

James  Annandale  Johnston  attained  twenty- 
one  on  the  3rd  Oct.  1892.  He  had  created  Incum- 
brances on  his  interest  under  the  testator's  will. 

(a)  axpnrtM)  b;  J.  SiKOIRSON,  Etq.,  BarristerHkt-Law. 


The  plaintiff  on  the  29th  Jan.  1894  took  ottt  a 
summons  for  the  determination  of  (among  other 
questions  in  the  administration  of  the  testator's 
estate)  the  question  whether  the  sum  of  1'200L 
directed  by  the  testator's  will  to  be  invested  for 
the  benefit  of  James  Annandale  Johnston,  aa 
mentioned  above,  or  any  and  what  part  thereof, 
ought  to  be  raised  out  of  the  estate,  and,  if  raised, 
whether  the  said  James  Annandale  Johnston  or 
his  incumbrancers  were  entitled  to  have  tht 
amount,  if  any,  raised  and  paid  over  to  him  or 
them,  or  whether  the  plaintiff  had  a  discretion  ia 
the  application  thereof. 

On  the  17th  May  1894  Charles  Spread  John- 
ston attained  the  age  of  twenty-one  years,  and 
took  out  a  summons  to  obtain  the  opinion  of  the 
court  whether  the  sum  of  lOOOZ.  directed  by  the 
testator's  will  to  be  invested  and  applied  for  his 
benefit  was  payable  to  him,  he  requiring  the 
trustee  and  executor  to  pay  the  some  to  him,  and 
not  to  apply  it  for  his  benefit.  After  this  latter 
summons  was  issued,  Charles  Spread  Johnston 
created  incumbrances  on  his  share. 

The  two  summonses  now  came  on  for  hearing 
together. 

Grosvenor  Woods,  Q.C.  and  Pereival  for  James 
Annandale  Johnston  on  the  first  summons. 

Grosvenor  Woods,  Q.C.  and  Philpotts  for  Charles 
Spread  Johnston  on  the  second  summons. — There 
does  not  appear  to  be  any  case  in  which  a  discre- 
tionary power  has  cut  out  a  gift  where  there  hw 
been  an  absolute  disposition  of  a  sum  of  money  in 
favour  of  a  sole  oDJect  of  the  power.  Chuies 
Spread  Johnston  has  a  right  to  have  raised  the 
sum,  which  if  he  were  to  die  would  pass  to  his 
executors : 

Gough  V.  Buif,  16  Sim.  45. 

In  the  event  of  his  bankruptcy,  the  trustee  in 
bankruptcy  would  be  entitled  to  the  fund,  and  the 
trustee  would  be  in  no  better  position  than  the 
bankrupt : 

Snotcdon  v.  Dales,  6  Sim.  524  : 

Tounghutband  T.  Oitbome,  3  L.  T.  Rep.  0.  S.  37S ; 
ICoU.  400; 

Pierey  v.  Bobertt,  1  My.  &K.4: 

Bamee  v.  Roicley,  3  Yes.  jon.  305  ; 

Oreen  v.  Spicer,  1  Bnas.  &  My.  395. 

K  the  purpose  for  the  gift  had  been  assigned,  and 
the  purpose  had  failed,  the  beneficiary  would  still 
be  entitled  to  receive  the  fund,  and  so  he  would  be 
if  the  executor  renounced  the  disoretion  given  to 
him : 

Presant  v.  Goodwin,  2  L.  T.Eep.  57;  29  L.  J.  115, 
P.  *  M. ;  6  Jur.  N.  S.  404,  Prob. 

The  discretion  relates  only  to  the  mode  of  enjoy- 
ment by  the  testator's  sons.  They  referred  also 
to  the  foUowiog  cases : 

Re  Sanderton'x  Tnut  (or  Re  Sanderson'*  WiB,),  3^ 

L.  T.  Bep.  O.  S.  140 ;  3  K.  A  J.  497  ; 
Cope  V.  Wilmot,  Amb.  704 ; 
B«  Skinner's  Tnut,  8  L.  T.   Bep.  177 ;  1  J.  t  H. 

102; 
Re  Coleman  ;  Henry  v.  8fron<;,  60  L.  T.  Bep.  137; 

39  Ch.  Div.  443 ;  58  L.  J.  226,  Ch. ; 
Holmes  v.  Petiney,  28  L.  T.  Bep.  O.  S.  156 ;  3  E.  Jk  J. 
90. 
C.  E.  E.  Jenkins  for  the  executor  and  trustee. 
— The  testator  has  given  the  discretion  to  the 
executor  for  the  purpose  of  protecting  the  bene- 
ficiaries.   The  facts  of  the  case  make  it  evident 
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that  sncli  a  discretion  was  verr  necessary,  and  the 
execntor  is  desirous  of  exercising  it : 

T>cvp«ny  t.  Peyton,  10  Sim.  487. 
Here  the  gifts  are  in  the  natnre  of  special  trusts 
for  the  advancement  of  the  beneficiaries.  They 
are  distinguishable  from  general  trusts.  Young- 
huband  v.  Oitbome  {ubi  »up.)  and  Green  v. 
Spieer  (ubi  tup.)  were  cases  of  trust  for  the 
general  benefit  of  the  cestui  que  trust,  and  are  not 
applicable  here. 

Graham  Hastings,  Q.C.  and  Ujpjohn;  Buekley, 
Q.C.  and  Bardswell ;  Morshead,  Fuoks,  and  !£.  L. 
Homer  for  other  parties. 

STiRLiNa,  J.,  in  giving  judgment,  after  stating 
the  terms  of  the  testator's  will,  as  set  out  above, 
continned : — Now  two  of  the  sons  have  attained 
twenty-one,  and  the  question  is,  in  substance, 
whether  they  are  entitled  to  insist  on  payment  of 
the  sums  of  1200Z.  and  10002.  to  themselves,  or 
whether  the  trustee  has  vested  in  him  a  valid  dis- 
cretion as  to  the  application.  In  dealing  with 
that  qnestion,  in  the  first  place,  it  must  be  borne 
in  mind  that  the  only  persons  who  are  to  take  any 
benefit  from  these  two  sums  of  1200Z.  and  10002.  are 
the  legatees  themselves.  There  is  no  gift  over, 
and  there  is  no  discretion  as  to  applying  the 
whole  or  a  part  of  the  sums  in  question  for  the 
benefit  of  the  legatees.  The  whole  sums  are  to  be 
so  applied.  Again,  the  sums  are  to  be  taken  out 
of  the  rest  of  the  testator's  estate  upon  each  son 
attaining  twenty-one,  and  accoixting  to  his  direc- 
tion are  to  be  invested,  and,  being  so  taken  apart 
and  invested,  the  sole  person  who  has  any 
beneficial  interest  in  any  one  of  them  is  the  son 
or  legatee  himself.  The  qnestion  is,  is  that  a  dis- 
cretion which  the  law  permits  the  testator  to  vest 
in  his  trustee  or  executor  ?  I  have  no  doubt  that 
the  discretion  was  intended  to  be  conferred  by  the 
testator  for  most  excellent  reasons,  as,  indeed,  the 
events  seem  to  justify,  and  I  should  be  very  glad 
to  uphold  it,  if  I  coold ;  but  it  does  seem  to  me 
that  it  is  really  an  attempt  by  the  testator  to 
fetter  the  free  enjoyment  of  a  person  who  has 
absolutely  become  entitled  to  a  benefit  under  his 
will.  The  testator  might  have  effectually  (if  he 
had  been  well  advised)  provided  for  the  same 
object  by  making  the  gift  entirely  dependent  upon 
the  discretion  of  the  trustee.  For  example,  he 
might  have  given  to  the  legatees  snch  sum 
only  as  the  trustee  in  the  absolute  exercise  of 
his  discretion  thought  ought  to  be  given  to 
them.  That  would  be  one  way.  Another  mode 
of  effectually  doing  it  would  have  been  to 
provide,  for  example,  in  some  shape  or 
form  for  a  gilt  over  so  as  to  benefit  other 
persons,  and  in  such  a  way  that  the  legatee  in 
question  conld  not  be  deemed  to  be  the  sole 
person  interested  in  the  fund.  He  has  not  chosen 
to  take  advantage  of  any  such  mode,  but  has 
made,  in  each  case,  the  son  in  question  the  sole 

Con  to  take  the  benefit  of  the  fund  which  he 
directed  to  be  set  apart.  Under  these  circum- 
stances it  really  seems  to  me  to  fall  within  the 
class  of  cases  to  which  I  have  been  referred,  in 
which  the  law  has  been  laid  down  that  a  testator 
is  not  to  be  allowed  to  fetter  the  mode  of  enjoy- 
ment of  persons  absolutely  entitled  to  a  fund. 
One  class  of  cases  to  which  that  applies  is  that  in 
which  the  testator  has  attempted  to  postpone  the 
payment  of  a  sum  of  money  to  which  a  person  is 
absolutely  entitled  to  a  later  date  than  the  attain- 


ing of  his  majority,  as  in  Saunders  v.  Vautier 
(Cr.  &  Ph.  240)  and  other  such  cases.  I  think  also 
that  my  decision  might  be  rested  on  the  ground 
which  Mr.  Philpotts,  in  his  argument,  said  applied, 
namely,  that  really  when  you  look  at  the  words  d 
the  will  the  testator  is  simply  pointing  out  the 
mode  in  which  this  sum  of  12002.,  which  he  has 
actually  given  to  his  son,  should  be  enjoyed  by 
him.  In  that  class  of  cases,  of  which  Me 
Skinner's  Trusts  (3  L.  T.  Rep.  177 ;  1  J.  &  H. 
102 ;  8  W.  R.  605)  is  an  example,  the  court  has 
said  that  it  wiU  not  insist  on  the  benefit  intended 
for  the  legatee  being  taken  by  him  modo  et  forma 
as  the  testator  prescribes,  on  the  gronnd  that,  if 
the  court  attempted  to  do  such  a  thing,  then  it 
would  be  in  the  option  of  the  legatee,  the  day  after 
this  election  had  been  made,  to  sell  in  the  particu- 
lar mode  the  property  which  had  been  bought  in 
pursuance  of  the  testator's  will,  and  that  therefore 
effect  conld  not  be  given  to  the  testator's 
intention.  On  both  these  grounds  it  seems  to  me 
that,  in  the  events  which  have  happened,  the  dis- 
cretion cannot  be  exercised.  It  is  rather  surpris- 
ing that  there  should  be  such  an  absence  of 
authority  on  a  point  of  this  sort,  but  I  think  the 
case  of  Be  Skinner's  Trusts  (ubi  sup.)  and  the 
observations  of  Hatherley,  L.C.,  to  which  Mr. 
Grosvenor  Woods  referred,  support  the  view  which 
I  take,  that  the  sons  are  absolutely  entitled  to 
their  legacies. 

Solicitors :  Mears  and  Fowler ;  G.  8.  and  H. 
Brandon ;  Sole,  Turner,  and  Knight ;  Boberl 
Parker;  B.  Chapman. 


July  6,  7,  and  24. 
(Before  Stiblino,  J.) 

Powell  v.  Bibhinqham  Yineqab  Bbeweby 
Company,  (a) 

Trade  name — Avoidance  of  registration  as  trade 
mark-'— Bight  to  restrain  manufacture  of  similar 
article  under  the  same  name — Limits  of  right  to 
name  apart  from  registration — Form  of  injunc- 
tion. 

The  plaintiff  atid  his  predecessors  in  title  had  for 
thirty.four  years  manufactured  and  sold  a  sauee 
called  "  Yorkshire  Belish,"  whidi  nam^  teas  con- 
spicuous on  the  wrappers  of  the  bottles  of  sauce. 
In  1884  the  flaintiff  registered  the  words  as  a 
trade  mark,  having  previously  successfully 
restrained  their  user  in  connection  with  sauces 
not  made  by  him.  In  1893  the  defendants 
obtained  an  order  removing  the  mark  from  the 
register :  (see  Re  Powell's  Trade  Marks,  or 
Powell  V.  Birmingham  Vinegar  Brewery  Com- 
pany, 69  L.  T.  Bep.  60 ;  70  L.  T.  Bep.  1 ;  (1893) 
2  CA.  388;  (1894)  A.  C.  8.)  Until  Nov.  1893 
there  had  been  no  other  sauce  of  the  same  name, 
but  the  defendants  then  commenced  to  sell  a  sauce 
called  "  Yorkshire  Belish."  The  plaintiff  there- 
upon brought  an  action,  and  ,moved  in  it  to 
restrain  the  defendants  from  passing  off  sauce 
not  of  the  plaintiff's  manufacture  as  the  plain- 
tiffs goods  by  the  term  "  Yorkshire  Belish "  or 
otlierwise.  The  labels  of  this  sauce  did  not  in 
general  resemble  the  plaintiffs,  and  analyn* 
showed  the  two  sauces  to  be  quite  different.  The 
Court  found  that  dealers  previous  to  the  appear- 
ance of  the  defendants'  sauee  knew  that  "  York- 

(a)  Hoponad  hy  J.  Sajidsssom,  Raq.,  BiuTliiter-at-Law. 
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shire  Relish "  was  made  by  the  plaintiff,  and 
was  of  opinion  that  an  unwary  purchaser  might 
have  taken  the  defendants'  label  for  a  new  one  of 
the  plaintiff's. 
Meld,  that,  according  to  Beddaway  v.  Bentham 
Hemp  Spuming  Company  (67  L.  T.  Bep.  301 ; 
(1892)  2  Q.  B.  639),  an  injunction  covld  he 
obtained  without  proving  fratid  if  the  plaintiff 
showed  (as  in  the  opinion  of  the.  court  he  had 
shown)  that  "  Yorkshire  Belish  "  m^ant  a  sauce 
manufactured  by  him.  as  distinguished  from  that 
made  by  others,  and  that  the  defendants  so  de- 
scribed their  sauce  as  to  be  likely  to  mislead 
purchasers;  that  the  defendants  had  not  taken 
stteh  precautions  as  were  incumbent  on  them  by 
the  decision  in  Seixo  v.  Frovezende  (14  L.  T. 
Bep.  314 ,-  1  Ch.  App.  192)  and  other  cases.  An 
injunction  was  therefore  granted,  following  the 
form  approved  by  Lords  Watson  and  Macnaghten 
in  Montgomery  v.  Thompson  (64  L.  T.  Bep. 
750,  751 ;  (1891)  A.  C.  221-224). 

This  was  a  motion  by  the  plaintiff,  who  trades 
under  tlie  name  of  G^dall,  Backhouse,  and  Co. 
at  Leeds,  to  restrain  the  defendant  company  from 
passing  oS,  or  attempting  to  pass  off,  and  from 
enabling  others  to  pass  off,  sance  not  of  the  manu- 
facture of  the  plaintiff  as  or  for  the  goods  of  the 
plaintiff  by  the  use  of  the  term  "  Yorkshire 
Belieh,"  or  in  any  other  way. 

The  motion  raised  the  question  whether  a  person 
who  has  for  many  years  been  the  sole  manu- 
facturer of  an  article  under  a  name  which  has 
become  well  known  to  the  public  and  the  trade, 
and  which  has  been  registered  as  &  trade  mark 
(but  which  registration  has  been  avoided)  is 
entitled  to  restrain  a  riral  manufacturer  from 
making  and  selling  a  similar  article  under  the 
same  name. 

The  plaintiff  and  his  predecessorB  in  title  bad 
for  upwards  of  thirty-K>ur  years  manufactured 
and  sold  a  sauce  (the  composition  of  which  was 
a  trade  secret)  under  the  name  of  "  Yorkshire 
Belisb."  This  sauce  had  been  so  sold  in  bottles 
with  a  distinctive  label  of  which  the  words 
"  Yorkshire  Belish  "  formed  a  conspicuous  part. 
These  bottles  had  been  sent  out  to  the  trade  in 
wrappers  on  which  also  appeared  conspicuously 
the  words  "  Yorkshire  Relish."  Under  that  name 
the  sauce  had  been  extensively  advertised. 

Previously  to  the  year  1884  the  plaintiff  and 
his  predecessors  at  various  times  successfully 
took  legal  proceedings  to  restrain  the  use  of  the 
words  '■  Yorkshire  Belish "  in  connection  with 
any  sauce  not  being  his  or  their  manufacture. 

In  1884  the  words  were  registered  as  a  trade 
mark  under  the  statutes.  The  result  was  that 
down  to  November  last  there  had  not  been  in  the 
market  any  sauce  under  the  name  of  "  Yorkshire 
Belish  "  except  the  plaintiff's. 

In  1893,  however,  proceedings  were  successfully 
taken  by  the  defendant  company  for  the  removal 
from  the  register  of  the  plaintiff's  mark  :  {Be 
Powell's  Trade  Mark,  or  Powell  v.  Birming- 
ham Vinegar  Brewery  Company,  69  L.  T.  Bep. 
60;  70  L.  T.  Bep.  1;  (1893)  2  Ch.  388;  (1894) 
A.  C.  8.)  Soon  after  the  decision  of  the 
House  of  Lords  in  that  case  the  defendants 
began  to  place  on  the  market  a  sauce  which 
they  described  as  "  Yorkshire  Belish,"  and  there- 
upon the  plaintiff  brought  the  present  action. 

The  defendants'  sauce  was  sold  in  bottles  on 


which  was  placed  a  label  which  did  not,  in  it* 
general  Hppearance,  resemble  the  plaintiS't,  Itnt 
contained  at  the  top  the  words  "  Yorkahiit 
Belish"  in  large  letters,  and  the  statement 
"  Manufactured  by  the  Birmingham  Vinegar 
Brewery  Limited,"  successors  to  Holbrook  and 
Co.,  London  and  Birmingham."  These  bottles 
were  plaied  in  wrappers,  on  which  also  appeared 
the  words  "  Yorkshire  Belish,"  accompanied  \>j 
the  like  statement.  The  sauces  of  the  pkintifi 
and  the  defendants  had  been  analysed  by  t 
chemist,  who  stated  that  there  was  a  wide  diffe- 
rence between  them,  and  that  they  were  decidedly 
different  sauces ;  and,  there  being  no  evidence  to 
the  contrary,  it  was  assumed  by  his  Lordship  for 
the  purposes  of  the  present  motion  that  they 
were  different. 

From  the  evidence  adduced  in  the  case,  the 
Court  further  came  to  the  conclusion  that,  until 
the  defendants  entered  the  field,  the  wholesale 
and  retail  dealers  who  ordei-ed  sauce  under  the 
designation  of  "  Yorkshire  Belish  "  knew  that  it 
was  manufactured  by  the  plaintiff,  and  relied  on 
its  being  so  manufactured ;  and  that  many  of  the 
consumers  probably  knew  nothing  of  the  mann- 
f  acturer,  but  when  they  ordered  sauce  under  that 
name  expected  to  get  that  which  they  had  been 
accustomed  to  buy,  viz.,  sauce  of  the  plaintiffs 
manufacture.  From  the  evidence  ^ven  as  to  the 
result  of  the  defendants'  placing  their  goods  on 
the  market  under  the  name  of  "  Yorkshire 
Belish,"  the  Court  formed  the  opinion  that  an 
unwary  purchaser  who  observed  the  words  "  YoA- 
shire  Belish "  prominently  on  the  defendants' 
label  and  bought  the  defendants'  article,  although 
the  label  was  different,  might  very  well  be  de- 
ceived into  thinking  that  the  label  was  a  new  one, 
and  that  he  was  getting  the  plaintiff's  sauce. 

The  question  was  whether,  under  the  circmn- 
stances,  the  plaintiff  was  entitled  to  the  injunc- 
tion which  he  claimed,  notwithstanding  that  he 
had  no  exclusive  right  to  the  use  of  the  tenn 
"  Yorkshire  Belish." 

Sir  B.  Webster,  Q.C.,  Oraham nasHngs,Q.C.,  and 
John  Cutler  for  the  motion. — We  rely  on  PowelTi 
Trade  Mark  (or  Powell  v.  Birmingham  Vineger 
Brewery  Company  (69  L.  T.  Bep.  60;  70  L.  T. 
Bep.  1 ;  (1893)  2  Ch.  388;  (1894)  A.  0.  8).  The 
words  "  Yorkshire  Belish  "  signify  a  sauce  made 
by  the  plaintiffs,  as  distinguished  from  sauces 
niade  by  other  manufacturers.  The  defendants 
are  sellmg  a  different  article  as  Yorkshire  Belish. 
But  even  if  it  were  the  same  it  would  be 
unlawful : 
'  Montgomery  v.  Thompson,  64  L.  T.  Bep.  748 :  41  CIl 
Div.  35  ;  (1891)  A.  C.  217 ;  60  L.  J.  757,  C!h. 
Even  assuming  they  had  a  right  to  use  the  words. 
they  could  not  use  them  on  a  substance  not  York- 
shire Belisb.  There  is  really  no  attempt  to  dis- 
tinguish the  labels.  It  is  not  necessary  for  us  to 
pi-ove  fraud.  Purchasers  are  likely  to  oe  misled 
and  purchase  the  defendants'  sauce  under  the 
belief  that  it  is  of  the  plaintiff's  manufacture. 

Buckley,  Q.C.,  Fletcher  MouUon,  Q.C.,  and 
Vernon  B.  Smith. — ^We  rely  on  the  cases  cited  an 
behalf  of  the  plaintiff.  In  Powell  v.  Birmingham 
Vinegar  Brewery  Company,  in  the  House  of  Lords 
Lord  HerscheU,  L.C.  said  (1894)  A  G.  at  p.  10: 
70  L.  T.  Bep.  at  p.  2) :  "  In  the  present  case  I  do 
not  think  it  can  be  doubted  that  the  rights  of  any 
person  who  was  in  the  trade  and  who  might  desin 
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to  make  nse  of  the  words  '*  Torkahire  Belisb  " 
would  be  less  if  this  mark  were  upon  the  register 
than  they  would  be  if  he  were  only  subject  to  the 
common  law  liability  of  bein^  restrained  from 
making  any  attempt  to  pass  on  his  goods  as  the 
goods  of  another  person.  The  plaintiffs  ai-e  set- 
ting up  a  right  to  a  monopoly  of  the  words. 
TStieling,  J. — -As  the  others  were  in  many  years 
before  you,  is  it  not  your  duty  to  distinguish 
your  goods  ?  His  Lordship  referred  to  Mont- 
gomery V.  Thompson  (ubi  sup.).]  Tes;  we  have 
done  so.  It  is  clear  from  the  plaintiff's  own 
evidence  that  not  a  single  person  was  misled.  The 
pkintiff's  right  expired  at  the  end  of  last  year ; 
therefore  any  person  may  make  Yorkshire  Relish 
so  long  as  he  does  not  seU  it  as  the  plaintiff's.  As 
to  the  labels,  it  is  impossible  to  mistake  one  for 
the  other.  If  the  defendants  are  not  entitled  to 
the  words  Yorkshire  Relish  they  hare  taken  pre- 
cautions to  prevent  anyone  being  misled  into 
piurchasing  sauce  of  the  defendants  in  the  belief 
that  it  is  manufactured  by  the  plaintiff. 
[Stielino,  J.  referred  to  Reddawam  v.  Bentham 
Hemp  Spinning  Company  (67  L.  T.  Rep.  301 ; 
(1892)  2  9.  B.  639 ;  8  Times  L.  Rep.  734,  C.  A., 
and  the  judgment  of  Smith,  L.J.  at  67  L.  T.  Rep., 
p.  306  ;  (1892)  2  Q.  B.,  at  648-652.]  The  making 
of  goods  gives  no  monopoly  in  manufacture ;  the 
defendants  are  therefore  entitled  to  make  and  sell 
the  same  article,  or  a  different  one,  and  call  it  by 
that  name.  Our  clients  have  done  nothing  more 
than  make  and  say  thev  are  making  the  article. 
Are  we  saying  it  in  such  a  way  as  clearly  to  dis- 
tinguish it  from  the  others  ?  We  submit  we  are. 
The  Stone  Ale  case  [Montgomery  v.  Thompson, 
vbi  sup.)  is  distinguishable,  because  there  it  was  a 
case  of  the  name  of  the  place  at  which  the  goods 
were  made.  Here  the  issue  turns  on  the  get  up 
of  the  article.  Cur.  adv.  ^t. 

July  24. — Stieliitg,  J.,  in  delivering  judgment, 
said: — The  decision  of  the  House  of  Lords  in 
Powell  V.  The  Birmingham  Vinegar  Brewery  Com- 
pany conclusively  establishes  that  the  words 
"Yorkshire  Relish"  do  not  constitute  a  trade 
mark  of  the  plaintiff's  capable  of  registration 
under  the  Patents,  Designs,  and  Trade  Marks 
Act  of  1883.  The  plaintiff,  nevertheless,  may  be 
entitled  to  such  rights  in  respect  of  the  words  as 
enable  him  to  sue.  In  Singer  Manufacturing 
Company  v.  Loog  (48  L.  T.  Rep.  3 ;  8  App.  Gas. 
15;  52  L.  J.  481,  Gh.)  Lord  Blackburn  mys  :  "A 
name  may  be  so  appropriated  by  user  as  to  come 
to  mean  the  goods  of  the  plaintiffs,  though  it  is 
not,  and  never  was,  impressed  on  the  goods,  or  on 
the  packages  in  which  they  are  contained,  so  as 
to  be  a  trade  mark,  properly  so  called,  or  within 
the  recent  statutes.  Where  it  is  established  that 
such  a  trade  name  bears  that  meaning,  I  think  the 
use  of  that  name,  or  one  so  nearly  resembling  it 
a«  to  be  likely  to  deceive,  as  applicable  to  goods 
not  the  plaintiffs',  may  be  the  means  of  passing  off 
those  goods  as  and  for  the  plaintiffs'  just  as  much 
as  the  use  of  a  trade  mark ;  and  I  think  the  law 
(bo  far  as  not  altered  by  legislation)  is  the  same." 
It  is  not  necessary  to  consider  whether,  in  cases 
of  this  class  spoken  of  by  Lord  Blackburn,  it  is 
possible  that  the  plaintiff  may  have  an  absolute 
or  exclusive  right  to  the  name ;  ordinarily,  at  all 
events,  his  right  is  not  so  extensive,  and  is  limited 
to  preventing  anyone  from  so  using  the  name  as 
to  pass  off  his  goods  as  the  goods  of  the  plaintiff. 


It  is  one  of  the  grounds  of  the  decision  of  the 
Gourt  of  Appeal  and  the  House  of  Lords  that  the 
right  of  the  present  plaintiff  is  of  the  latter  kind. 
Evidence  of  a  very  similar  nature  to  that  which  is 
now  before  me  was  adduced  in  the  former  litiga- 
tion. Lindley,  L  J.  says  (69  L.  T.  Rep.  64 ;  (1893) 
2  Ch.  401) :  "  i?he  evidence  shows  that  this  term 
'Yorkshire  Relish'  has  been  used  by  the  firm 
which  the  applicant  represents  to  denote  a  sauce 
made  by  them  ever  since  1862,  and  they  have  got 
a  reputation  for  it ;  but  what  is  most  important  to 
observe  is  this,  that  they  have  no  exclusive  right 
to  the  use  of  the  words  'Yorkshire  Relish '  unwss 
they  can  maintain  the  particular  registered  mark. 
Their  right,  apai-t  from  that,  is  to  prevent  any- 
body from  selling  '  Yorkshire  Relish 'in  such  a 
way  as  to  pass  off  his  goods  for  the  appellant's. 
That  is  the  whole  of  their  right."  Bowen,  L.J. 
says  (69  L.  T.  Rep.  66;  (1893)  2  Ch.  407): 
"  In  this  particular  case  it  is  perfectly  true 
that '  Yorkshire  Relish  '  denotes  the  article  which 
is  made  by,  and  has  been  made  for  many  years  bv, 
the  appellant's  firm,  and  it  looks  extremely 
unlikely  that  any  person,  even  the  respondents, 
could  now  use  the  term  '  Yorkshire  Relish  '  with- 
out running  great  risks.  But  if  '  Yorkshire 
Relish '  is  not  a  term  to  which  the  appellant  has 
the  exclusive  right,  it  is  conceivable  that  the 
respondents  or  any  other  persons  in  the  trade 
might,  by  an  honest  and  strong  endeavour,  carried 
out  effectually,  so  distinguish  the  sale  of  the  article 
which  they  are  selling  from  the  sales  of  the  appel- 
lant's sauce  or  so  distinguish  the  manufacture  of 
the  article  which  they  manufacture  from  the 
manufacture  of  the  appellant's  sauce,  as  to  prevent 
the  possibility  of  the  outside  customer  being 
deceived.  It  is  impossible  for  a  court  of  law  to  say 
that  it  might  not  be  done,  and  if  it  can  be  done 
the  trade  have  a  right  to  have  that  door  left  open 
to  them."  The  same  view  is  expressed  in  the 
House  of  Lords  by  the  Lord  Chancellor,  where  he 
says  (70  L.  T.  Rep.  2;  (1894)  A.  C.  10):  "I  do 
not  think  it  can  be  doubted  that  the  rights  of  any 
person  in  the  trade  who  might  desire  to  make 
use  of  the  words  '  Yorkshire  Relish '  would  be  less 
than  they  would  be  if  he  were  only  subject  to  the 
common  law  liability  of  being  restrained  from 
making  any  attempt  to  pass  off  bis  goods  as  the 
goods  of  another  person."  Now  the  case  of 
Meddaway  v.  Bentham  Kemp  Spinning  Company 
(67  L.  T.  Rep.  301 ;  (1892)  2  Q.  B.  639 ;  8  'Times 
L.  Rep.  734,  C.  A.)  shows  that,  in  order  to  entitle 
the  plaintiff  to  an  injunction,  it  is  not  necessary 
for  him  to  make  out  a  case  of  fraud  or  intention 
to  mislead  on  the  part  of  the  defendants,  but  that 
it  is  sufficient  if  he  establishes  two  things — first, 
that  the  words  "  Yorkshire  Relish  "  mean  a  sauce 
manufactured  by  the  plaintiff  as  distinguished 
f i-om  sauce  made  by  other  manufacturers ;  and, 
secondly,  that  the  defendants  so  describe  their 
sauce  as  to  be  likely  to  mislead  purchasers  and 
to  lead  them  to  buy  the  defendants'  sauce  as  and 
for  the  sauce  of  the  plaintiff.  It  is  contended  on 
behalf  of  the  defendants  that  the  plaintiff  fails  to 
make  out  either.  As  regards  the  former  of  these 
two  things,  it  is  said  that  the  name  "  Yorkshire 
Relish"  has  been  simply  used  to  designate  or 
describe  the  article  manufactured  by  the  plaintiff, 
and  could  not  before  November  last  mean  the 
manufacture  of  the  plaintiff  as  distinguished  from 
that  of  other  manufacturers,  because  down  to 
that  time  the  plaintiff  was  the  sole  manufacturer 
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It  is  urged  that  the  plaintiff  has  no  monopoly  in 
the  manufacture,  and  that  the  defendants  con- 
sequently have  a  right  to  make  and  sell  the  same, 
or  even  a  different  article,  and  call  it  hj  the  name 
of  "  Yorkshire  Belish."  A  similar  point  was  con- 
sidered in  the  case  of  Siegert  v.  Findlater  (38 
L.  T.  Rep.  349 ;  7  Ch.  Div  801 ;  47  L.  J.  233.  Ch.), 
where  the  plaintiff  sought  to  restrain  the  use  of 
the  word  "  Angostura "  in  connection  with  a 
secret  preparation,  known  as  "  Angostura  Bitters," 
it  heing  admitted  that  the  defendant's  preparation 
was  different  from  the  plaintiff's.  [His  Lordship 
referred  to  the  report  of  that  case,  and  continued :  J 
It  therefore  appears  that,  although  the  learned 
judge  held  that  the  plaintiff  had  no  exclusive  title 
to  the  name  "  Angostura  Bitters,"  he  neverthe- 
lesBs  had  such  a  right  or  an  interest  in  the  name 
as  to  entitle  him  to  an  injunction  to  restrain  the 
use  of  the  words  so  as  to  induce  the  belief  that 
the  article  was  made  by  the  plaintiff.  It  is  true 
that  the  case  was  one  of  fraud,  but,  as  I  have  said, 
Reddaway  v.  Bentham  Hemp  Spinning  Company 
shows  that  the  plaintiff  may  succeed  without 
proving  fraud.  [His  Lordship  then  referred  to  the 
Jjinoleum  Manufacturing  Company  v.  Nairn  (38 
L.  T.  Rep.  448 ;  7  Ch.  Div.  834;  47  L.  J.  430,  Ch.)  and 
Be  J.  B.  Palmer's  Trade  Mark  (50  L.  T.  Rep.  30; 
24  Ch.  Div.  604 ;  32  W.  R.  306),  where  Cotton,  L.J. 
made  the  following  observations :  "  It  is  i^ery  true 

Sand  although  this  was  not  mentioned  in  argument 
'.  mention  it  to  show  that  it  has  not  been  over- 
looked) that  if  anyone  during  the  existence  of  the 
patent  had  applied  the  name  which  the  patentee 
had  given  to  his  article  to  an  article  not  an  infringe- 
ment of  the  patent  he  would  probably  have 
been  stopped  by  injunction,  but  only  because, 
although  it  would  not  have  been  an  infringement  of 
the  patent,  it  would  have  been  a  false  representa- 
tion that  what  he  was  selling  was  the  patented 
article."]  These  cases  appear  to  me  to  show  that 
the  maker  of  a  secret  preparation  or  patented 
article  may,  while  the  secret  remains  undiscovered 
or  the  patent  is  unexpired,  obtain  an  injunction 
to  restrain  the  sale  of  the  goods  under  the  name 
by  which  the  preparation  or  article  is  known. 
Down  to  November  last  the  plaintiff  was  the  sole 
manufacturer  of  "  Yorkshire  Relish,"  and  he  stiU 
is  the  sole  manufacturer  of  the  article  which  prior 
to  that  time  was  so  designated ,-  for,  upon  the 
evidence  before  me.it  must  he  taken  that  the  article 
manufactured  by  the  defendants  differs  from  that 
made  by  the  plaintiff.  He  stands,  therefore,  in  a 
similar  position  to  the  plaintiff  in  Siegert  v. 
Findlater,  or  to  persons  who  during  the  con- 
tinuance of  a  patent  apply  the  name  of  the 
patented  article  to  something  not  made  in 
accordance  with  the  patent.  In  my  opinion,  the 
defendants,  if  they  desire  to  use  the  words 
"  Yorkshire  Belish "  in  connection  with  their 
sauce,  are  bound  to  take  similar  precautions  to 
those  which  the  law  imposes  on  persons  who 
desire  to  employ  in  connection  with  their  goods 
designations  to  which  a  plaintiff  has  no  exclusive 
title,  but  which  by  use  in  a  secondary  sense  have 
come  to  denote  the  plaintiff's  manufacture  :  (see 
Seixo  V.  Provetende,  14  L.  T.  Rep.  314 ;  1  Ch.  App. 
192;  12  Jur.  N.  S.  215;  Maetam  v.  Thorley's 
Cattle  Food  Company,  42  L.  T,  Rep.  851 ;  14  Ch. 
Div.  748 ;  and  Montgomery  v.  Thompson,  64  L.  T. 
Rep.  748;  (1891)  A.  C.  217;  60  L.  J.  757,  Ch.) 
The  question  then  arises,  have  the  d^endants  so 
done  r    In  my  opinion,  they  have  not.    It  is  quite 


true  that  the  plaintiff's  and  defendants'  labels  are 
very  different,  and  that  the  name  of  the  defen- 
dants or  their  predecessors  appears  as  that  of  the 
manufacturer.     The  words  "Yorkshire  BeUsh," 
however,  form   so    conspicuous    a    part  of  tlie 
defendants'    label    that,  in   my    judgment,  the 
unwary  purchaser,   who    either    knows   nothing 
about  the  manufacturers  or  does  not  happen  to 
remember  the  name  of  the  manufacturer  of  the 
article  which  he  has  been  accustomed  to  bnf ,  ii 
extremely  likely  to  be  misled  into  pnrchasdng  the 
defendants'  sauce  when  he  means  to   buy  the 
plaintLfTs,  and  the  plaintiff's  evidence  appears  t« 
me  to  show  that  this  has  actually  happoied.   It 
is  not  for  me  to  say   how  the  defendants  are 
effectually  to  distinguish  their  goods.     I  take 
the  law  to   be  as  laid    down   in  Montgomery  r. 
Thompson    by    the    Lord    Chancellor.     In  my 
opinion,  therefore,  the  plaintiff  is  entitled  to  an 
injunction  in  the  form  approved  of   by  Loidi 
Watson    and    Macnaghten     in     Montgomery  r. 
Thompson  (see  64  L.  T.  Rep.  750,  751  (1891)  A  C. 
221-224) — that  is,  restraining  the  defendants  from 
using    the    words    "  Yorkshire   Relish "  as  des- 
criptive of,  or  in  connection  with,  any  sauce  or 
relish  manufactured  by  them,  or  sauce  or  relish 
(not  being  of  the  plaintiffs  manufacture)  sold  or 
offered  for  s^e  by  them,  without  clearly  distift- 
guishing  such  sauce  or  relish  from  the  sauce  or 
relish  of  the  plaintiff. 

Solicitors :  Salaman ;  Thorotcgood,  Tahor,  and 
Hardcastle,  for  Cooper  and  Co.,  Newcastle, 
Staffordshire,  (a) 


July  3,  4,  and  12. 

(Before  Stirling,  J.) 

BuNNiNQ  V.  The  Lteic  Theatre  Lixites.  (M 

Contract — Breach — Engagement  as  musical  direcfcr 

— Measure  of  damages — Implied  term  in  eontrtict 

By  an  agreement  of  the  18th  Aug.  1892  the  defen- 
dant company  engaged  the  plaintiff  as  musical 
director  of  their  theatre  until  the  1st  Oct.  18^ 
upon  certain  terms  as  to  salary,  vsith  a  prvtisio* 
that  the  plaintiff's  name  should  he  annountei  n 
certain  daily  newspapers,  and  on  bills  and  pro- 
grammes, it  appeared  that  the  most  importani 
duty  of  a  musical  director  is  to  conduct  tin 
orchestra.  The  plaintiff  had  conducted  Aret 
pieces  at  the  defendants'  theatre  with  petftet 
success,  when  apiece  was  brought  out  wh\ekice$ 
conducted  by  the  composer.    Since  that  time  (kt 

•  plaintiff  had  not  been  called  on  to  conduct  or 
perform  the  duties  of  his  office,  but  his  salarg 
liad  been  paid  under  the  agreement,  and  it  wot 
common  ground  that  he  was  slUl  musieid 
director  of  the  theatre. 

Held,  that  the  stipulation  that  the  plaintiff's  »anu 
should  appear  as  musical  director  meant, 
having  regard  to  the  observations  of  Lord  Esher, 
M.B.  in  Hamlyn  and  Co.  v.  Wood  and  Co. 
(65  L.  T.  Bep.  at  p.  290 ;  (1891)  2Q.B.at  p.  48A 
tliai  such  a  state  of  things  should  eteiat  Ouil  the 

(a)  An  appeal  from  this  decision  came  on  for  heainf 
on  the  8th  Aug.,  when  the  Conrt  (Lindley,  Lopetu  Mxl 
Davey,  L.JJ.),  after  hearing  connsel  for  the  appellantz. 
said  that,  as  it  was  not  the  trial  of  the  aotion,  tbey  ««re 
not  dispoaed  to  alter  the  order,  and  diamiased  the  appeal, 
the  coats  to  be  coats  in  the  action. 

(6)  Beported  by  J.  SAHDtBaoii,  Eaq.,  Barriater-at-Law. 
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defendants  shotild  he  in  a  poiiiion  truly  to 
make  twih  an  announcement ;  or,  in  other  wordt, 
ikat  fhey  ekould  employ  him  in  that  capacity, 
and  the  plaintif,  though  it  had  not  been  shotnn 
that  hit  non-employment  had  interfered  with  hie 
obtaining  another  poet,  tnae  entitled  to  more  than 
nominal  damages. 

This  was  an  action  by  Mr.  Herbert  Banning,  a 
magical  director,  to  restrain  the  defendant  com- 
panj  from  employing  any  person  other  than  the 
plaintifE  as  musical  director  of  their  orchestra 
until  the  1st  Oct.  1895,  and  to  restrain  the 
defendant  company  from  announcing  that  any 
person  other  than  the  plaintifE  is  engaged  as 
•ach  musical  director  in  breach  of  an  agreement 
dated  the  18th  Aug.  1892,  and  for  damages  in 
respect  of  such  breach. 

The  terms  of  the  agreement,  so  far  as  matenal, 
were  as  follows : 

Memotscdnm  of  agreement  made  this  ISth  day  of 
Aofost  1892,  between  the  Lyrio  Theatre  Limited 
(hereinafter  called  the  management)  of  the  one  part,  and 
Herbert  Banning,  .  .  .  miuical  director,  of  the 
other  part.  Whereas  the  management  is  desirous  of 
obtaining  the  permanent  serrices  of  a  mnsioal  director 
and  whereas  the  eaid  Herbert  Bnnning  ii  agreeable 
to  fill  this  poet,  it  has  been  agreed  between  the 
parties  hereto  as  follows,  namely:  The  said  Herbert 
Bmming  agrees  to  act  as  musical  director  of  the 
orchestra  for  London,  Brighton,  or  Crystal  Palace,  in 
consideTation  of  the  management  paying  him  a  weekly 
■alary  of  8(.,  commencing  on  the  Ist  Oct.  1892,  this 
•alary  to  be  increased  by  the  management  to  101.  per 
week  on  and  after  the  1st  April  1893,  and  to  121.  per 
vwk  on  and  after  the  1st  Oct.  1894,  and  to  be  continued 
at  that  rate  until  the  Ist  Oct.  1895,  thus  making  the 
total  engagement  for  three  years.  .  .  .  The  above 
pigments  are  to  be  on  the  usual  playhouse  rules — 
namely,  that  salary  is  paid  only  for  performances  which 
hare  actually  taken  place,  and  that  no  salary  shall  be 
paid  for  any  part  of  the  tdme  of  this  agreement  during 
which  the  theatre  is  closed,  the  management  having  the 
tight  to  close  the  theatre  at  any  time  they  think  fit. 
....  The  said  Herbert  Bunning  undertakes  faith- 
fully to  perform  all  duties  which  fall  to  the  lot  of  the 
onsical  director,  such  as  adapting  music,  composing 
■mall  additions,  &c.,  all  of  which  duties  are  inolnded  in 
the  above  salary.  The  said  Herbert  Bnnning  having  had 
no  experience  in  conducting  a  theatre  orchestra  in 
England,  it  is  agreed  that  he  shall  give  his  services  up 
to  the  Ist  Oot.  free  of  charge,  in  order  to  enable  the 
Dsaagament  to  judge  as  to  his  capabilities  as  a  musical 
director.  .  .  .  Name  to  be  announced  in  Standard 
and  Telegraph,  and  on  bills  and  programmes. 

The  plauitiS,  upon  the  ezecntion  of  the  a^rree- 
ment,  entered  upon  the  duties  of  his  office,  and 
gave  complete  satisfaction  during  the  preliminaiy 
trial,  in  the  course  of  which  it  was  agreed  he 
should  ^ve  his  services.  After  that  he  eon- 
ducted  three  pieces  at  the  theatre  with  complete 
raccess. 

After  a  time  a  piece  called  "  Little  Christopher 
Colambas"  was  brought  out,  which  met  with 
conuderable  success,  and  was  still  running.  The 
pofbnnances  of  this  piece  were,  however,  con- 
ducted by  the  composer.  Since  that  time  the 
pbintiff  had  not  conducted  at  the  theatre,  nor 
t«d  he  been  culled  upon  to  perform  the  duties 
d  lus  office.  He  had,  however,  obtained  payment 
of  his  salary  under  the  agreement. 


It  wag  stated  by  the  plaintiff's  witnesses,  and 
corroborated  bv  the  sole  witness  for  the  defen- 
dants,  that    the  most   important    duty  of  the 


musical  director  of  a  theatre  was  to  conduct  the 
orchestra. 

The  defendants  stated  that  the  reason  for  the 
non-employment  of  the  plaintiff  was  the  engage- 
ment of  the  composer  to  conduct  his  own  piece, 
and  the  reason  for  not  advertising  the  plaintifl's 
name  as  musical  director,  that  if  it  were  so 
advertised  the  public  would  expect  to  find  him  in 
the  conductor's  seat. 

It  was  not  alleged  by  either  party  that  the 
plaintiff  had  been  £smis8ed  from  his  office. 

Graham  Hastings,  Q.C.,  Lockwood,  Q.C.,  and 
E.  C.  ilaenaghten,  for  the  plaintiff,  contended  that 
he  was  entitled  to  substantial  damages  for  the 
damage  to  his  reputation  arising  from  his  non- 
employment  as  musical  director,  and  his  not  being 
adverrased  as  musical  director  according  to  the 
stipulation  in  the  agreement. 

Groevenor  Woods,  Q.C.  and  A.  a  B.  Terrell  for 
the  defendant  company.  ^^^  ^^^  ^^y 

July  12. — Stiruno,  J.,  in  delivering  judg- 
ment, after  considering  the  facts  of  the  case  and 
the  agreement  of  the  18th  Aug.  1892,  remarked 
that  the  plaintiff  8  want  of  experience  was  taken 
notice  of  upon  the  face  of  the  agreement,  and 
referring  to  the  stipulation  as  to  advertising  said 
that  that  of  course  meant  that  the  plaintiff  was 
to  be  advertised  as  occup3ring  the  post  of  musical 
director.  His  Lordship  proceeded : — The  plaintiff 
complains  of  breach  of  tne  agreement  in  two  par- 
ticulars :  first,  the  non-advertising  of  his  name ; 
and,  secondly,  his  non-employment  as  conductor. 
As  to  the  first,  the  agreement  contains  an  express 
stipulation.  At  the  date  of  the  agreement  the 
plajntiff  had  no  experience  as  a  conductor  of  a 
theatre,  and  had  not  acquired  any  fame  in  that 
capacity ;  the  stipulation  was  therefore  obviously 
inserted  for  his  benefit.  It  has  not  been  complied 
with,  and  I  fail  to  see  any  reason  for  such  non- 
compliance. It  is  an  undenied  fact  that  the 
plaintiff  has  not  ceased  to  be  musical  director  of 
the  theatre,  and  it  might  have  been  so  stated  in  the 
advertisements,  coupled  with  the  addition  of  some 
reason  for  his  not  occupying  the  conductor's 
chair.  There  has  therefore  been  a  clear  breach 
of  an  express  term  of  the  agreement.  As  to  the 
second  ground  of  complaint,  there  is  no  express 
stipulation  in  the  agreement  that  the  defen- 
dants would  employ  the  plaintiff  as  conductor, 
and  the  court  is  always  cautious  in  implying 
such    a    stipulation    where    none    is    expressed. 

IHis  Lordship  referred  to  the  observations  of 
iord  Esher,  M.B.  in  Hamlyn  and  Co.  v.  Wood 
and  Co.  (65  L.  T.  Rep.,  at  p.  290 ;  (1891)  2  Q.  B., 
at  p.  491),  to  the  effect  that  the  rule  as  to 
implications  in  a  contract  is,  that  it  is  not  suffi- 
cient for  the  purpose  of  importing  a  stipulation 
into  a  written  contract  that  the  implication  is  a 
reasonable  one  to  make  imder  the  circumstances, 
but  it  must  be  such  a  stipulation  as  both  parties 
looking  at  the  matter  in  a  reasonable  and  busi- 
ness-like way  intended  should  be  a  binding  stipu- 
lation upon  both  parties.  He  then  continued :] 
In  the  present  case  the  recitals  in  the  agreement 
show  that  the  post  which  the  plaintiff  was  to  fill 
was  that  of  permanent  musical  director.  The 
defendant  company  have  protected  themselves  by 
reserving  a  power  to  close  the  theatre.  It  is 
expressly  stipulated  that  the  plaintiff's  name 
shall  appear  as  musical  'lirectoTy  and  what  is  in- 
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tended  is,  that  such  a  state  of  things  shall  exist 
that  the  defendants  shall  he  in  the  position  truly 
to  make  such  an  announcement,  or,  in  other  words, 
that  they  shall  employ  him  in  that  capacity.  I 
think,  therefore,  that  the  defendants  have  broken 
the  agreement  in  this  particular  also.  The  relief 
claimed  is,  first,  an  injunction ;  and,  secondly, 
damages.  A  motion  has  been  made  for  an  injunc- 
tion, but  that  has  not  been  granted,  and  the  costs 
have  been  made  costs  in  the  action.  At  the  bar 
an  injunction  is  not  now  asked  for.  No  doubt  in 
the  absence  of  an  express  negative  stipulation  it 
is  felt  to  be  a  hopeless  application,  and  the  claim 
is  limited  to  damages.  The  question,  then,  is  as 
to  the  amount  of  the  damages  which  ought  to  be 
awax'ded.  At  the  present  time  the  direct  pecu- 
niary loss  which  the  plaintiff  has  suffered  is  little 
or  nothing.  He  must  be  taken,  for  the  purposes 
of  this  action,  to  have  received  all  the  salary  to 
which  he  is  entitled  under  the  agreement,  and  it 
is  not  shown  that  his  non-employment  has  inter- 
fered with  his  obtaining  another  post.  But  he 
complains  of  injury  to  his  professional  reputation. 
[His  Lordship  then  referred  to  the  evidence  on 
this  point,  and  continued :]  The  plaintiff  has 
succeeded  in  showing  that  his  non-employment  by 
the  defendant  company  is  not  due  to  any  inca- 
pacity on  his  part,  and  that  he  is  not  in  faitlt 
in  any  way.  He  therefore  has  a  substantial 
grievance,  and  is  entitled  to  come  to  this  court 
for  redress.  That  being  so,  he  is  entitled  to  more 
than  mere  nominal  damages.  Taking  all  the 
circumstances  into  consideration,  I  assess  the 
amount  of  the  damages  at  fifty  guineas. 

Solicitors :  Bedford,  Monier-Willianu,  and  Co.; 
A.  A.  Hannay. 


Wednesday,  May  23. 
(Before  Kekewich  J.) 
Be  Bbooke  ;  Bbooke  v.  Bbooke.  (a) 
Mortgage — Fixtures — Bill    of    sale  —  Business — 
Executor's  right    to     indemnity  —  Creditors  — 
Priority. 
An  executrix  of  a  viill,  in  which  the  testator  gave  no 
power  to  his  executors  to  carry  on  his  business,  did 
carry  it  on  with  the  knowledge  of  the  creditors. 
Held,  that  the  principle  of  Dowse  v.  Gordon  (64 
L.  T.  Rep.  809;  (1891)  App.Cas.  190)  applied,  and 
the  executrix  was  entitled  to  be  indemnified. 
In  1887,  by  indenture   of  mortgage,  which  was  not 
registered  as  a  bill  of  sale,  the  above  testator,  a 
paper  manufacturer,  granted  and  conveyed  his 
mill  and  the  fixed  machinery  and  fixtures  in  and 
upon  the  sauL  premises  to  C.  D.  to  secure  10,0002. 
and  interest. 
Held,  that  the  mortgage  deed  was  valid  as  to  fixed 

machinery  and  fixtures. 
On  the  24th  Nov.  1887  John  Brooke  and  Jane 
Elizabeth  Brooke,  his  wife,  conditionally  sur- 
rendered out  of  court,  to  the  use  of  Thomas  Owen, 
his  heirs  and  assigns,  a  piece  of  land  with  the 
miU  messuage  or  tenement  thereon,  known  as 
Soyland  Mill,  with  the  four  messuages  and 
cottages,  and  all  other  buildings  erected  or 
standing  on  the  said  piece  of  land,  and  the  fixed 
machinery  and  fixtures  in  and  upon  the  said 
premises  together  with  the  appurtenances  to 
secure  the  repayment  of  10,000?.  and  interest. 

(a)  B«poit«d  by  Fiiakcis  E.  Ady,  Esq.,  Barrister-iLt-I<aw. 


By  indenture  of  mortgage  of  even  date,  Jcim 
Brooke  granted  and  conveyed  unto  the  aali 
Thomas  Owen  the  lands,  premises,  machinery,  ml 
fixtures  (the  machinery  and  fixtures  bdig 
specified  in  a  schedule)  comprised  in  the  abore- 
mentioned  conditional  surrender.      And  it  vat 

Provided  that  the  loan  should  continue  until  tbe 
st  Aug.  1894,  but  that  John  Brooke,  or  those 
claiming  under  him,  should  be  at  liberty  to  paj 
ofE  the  loan  on  giving  six  calendar  months'  notice 
in  writing,  and  John  Brooke  covenanted  that  he 
and  others  claiming  imder  him,  would,  during  tlie 
continuance  of  the  security,  "  keep  the  said  mill, 
messuage  or  tenement,  cottages  and  other  bnild. 
ings,  machinery  and  fixtures  comprised  in  and 
subject  to  this  security,  and  all  buildings, 
machinery,  fixtures,  and  property  which  may 
from  time  to  time  be  so  comprised  or  subject,  in 
good  and  substantial  repair,  and  in  perfect  working 
order,  and  also  insured." 

The  mortgage  security  was  transferred  to 
Thomas  Owen,  Edward  Jewitt  Robinson,  and 
John  Reeves  Brown.  The  mortgage  deed  was  not 
registered  as  a  bill  of  sale.  John  Brooke  died  on 
the  6th  Sept.  1888,  having  by  his  will  given  his 
residuary  real  and  personal  estate  to  his  trustees 
and  executors  upon  trust  for  his  wife  for  life,  and 
after  her  death  to  sell  and  divide  the  proceeds 
among  his  children.  There  was  no  power  given 
to  carry  on  the  business.  Jane  Elizabeth  Brooke 
proved  the  will  and  canied  on  the  business.  She 
sold  some  of  the  fixed  machinery  for  4O01.,  and 
bought  new  machinery  in  its  place.  The  mort- 
gagees consented  to  the  sale,  but  stipulated  that 
the  proceeds  of  sale  should  be  employed  in  rednC' 
tion  of  the  mortgage  debt.  An  administTaticin 
action  was  commenced  by  two  daughters  of  the 
testator,  and  the  widow  was  appointed  receiver 
and  manager. 

On  the  20th  Jan.  1890  the  mortgagees  obtained 
leave  to  attend  the  proceedings,  and  another 
receiver  and  manager  was  appointed,  and  the 
widow  paid  4001.  into  court. 

Thomas  Owen  was  a  separate  creditor,  as  wdl 
as  a  mortgagee. 

On  the  22nd  July  1891  the  Court  appointed 
David  Scott  to  represent  the  class  of  creditors  rf 
the  defendant  Jane  Elizabeth  Brooke  since  the 
death  of  the  testator,  and  gave  David  Scott 
liberty  to  attend  the  proceedings.  The  chief 
clerk  "by  his  certificate  found  that  the  testator's 
personal  estate  was  insufficient  for  payment  of  hia 
debts,  and  that  the  widow  had  properly  incurred 
bebts  and  liabilities  in  carrying  on  the  hnsiness. 
On  further  consideration  the  questions  arose  (1) 
whether  the  defendant,  the  widow,  was  entitled  in 
priority  to  other  creditors  to  be  indemnified  ont  of 
the  estate  for  debts  and  liabilities  properly  incnrred 
in  carrying  on  the  business  ;  (2^  whether  or  not  the 
mortgage  deed  was  a  bill  of  sale  of  the  machinery. 

Charles  Macnaghten  for  the  trustees. 

Benehaw.  Q.C.  and  Whitaker  for  ThMias 
Owen. — This  case  differs  from  Bowse  v.  GiHo', 
(64  L.  T.  Rep.  809;  (18911  A.  C.  190).  Jfere 
the  will  contains  no  power  to  carry  on  ^ 
business.  Mr.  Owen  is  a  sepai-ate  creditor  as  ^ 
as  a  mortgagee,  and  had  no  notice  of  the  busine.- 
being  carried  on ;  if  he  had  he  could  "not  ha^H 
interfered  with  the  officer  appointed  by  the  courvH 

Warmington,  Q.C.  and  Upjohn,  for  David  Scott, ' 
were  not  called  on. 
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Ekkewich,  J. — To  my  miitd  this  case  is  con- 
dnded  by  Dowse  y.  Gorton.    No  donbt  in  that 
case  Uiere  was  a  direction  in  the  will  to  carry  on 
the  business,    but,     as    pointed    out   by    Lord 
Macnag^hten,  the  direction  in  the  will  to  carry  on 
the  business,  though  binding  on  the  executors  in 
their  relation  to  the  beneficiaries,  and  also  binding 
on  the  beneficiaries,    was    not    binding  on  the 
creditors,  and  therefore,  when  you  come  to  con- 
sider the  rights  of  the  creditors,  the  direction  to 
carry  on  the  business,  although  a  circumstance 
not  to  be  overlooked,  is  of  Terr  little  moment. 
The  view  which  I  understand  both  Lord  Herschell 
and  Lord   Macnaghten  to   take   is  what   I  Will 
presently  mention.    But  I  pause  for  a  moment  to 
point  out  that  this  is    not  an  opinion  of   Lord 
Macnaghten   expressed    independently,   advising 
the  House,  but  the  opinion  of  the  House,  and  for 
this   reason:    Lord    Eerechell   gives    no    doubt 
particnlai-  cases,  but  by  no  means  negatives  the 
Tieva  expressed  by  Lord  Macnaghten,  and  says  at 
p.  201  of  (1891)  App.  Gas.  :  "  Since  writing  my 
opinioD,  I  have  had  the  advantage  of  reading  the 
opinion  prepared  by  my  noble  and  learned  friend. 
Lord    lucnaghten.    ...    I    am    disposed    to 
concur  in  the  view  which  he  has  expressed  as  to  the 
right  of  a    creditor."      So    it    was    a    reserved 
judgment  in  which  the  Lord  Chancellor  did  not 
say  all  that  is  said  by  Lord  Macnaghten  because 
he  knew  already  that  it  was  to  be  said  by  that 
learned  lord,    liord  Hannen  concludes  the  debate 
at  p.  209 :  "  I  have  had  the  advantage  of  reading 
the  opinions  which  have  just  been  delivered  by  my 
noble  and  learned  friends  who  have  preceded  me, 
and  I  concur  in  their  opinion  that  the  judgment 
of  the  Court  of  Appeal  with  the  modifications 
suggested  should  bie  affirmed."    So  that  it  is  a 
case  in  which  the  judgments  of  all  the  learned 
lords  who  took  part  in  the  decision  are  really  part 
of  one  entire  judgment.      Now,  what  I  under- 
stand   them     to     decide    as    regards     a     case 
of  this  kind   is  this:    where    after    the    death 
of  a  trader  a  business  is  carried  on  by  the  exe- 
cutors for  some  time,  and  then  ultimately  there 
is  a  conflict  between  the  creditors  of  the  testator, 
properly  so  called,  and  the  creditors  of  the  business, 
that  is  the  creditors  of  the  executors,  it  is  for  the 
creditors  of  the  business,  if  they  can,  or  for  the 
creditors  of  the  testator,  if  they  can,  to  show  that 
it  was  not  done  with  their  assent.     If  a  business 
*aa  not  carried  on  with  the  assent  of  the  creditors 
of  the  testator  they  have  their  own  remedy.    They 
can  step  in  at  any  time.    They  must  be  presumed 
to  know  the  death  of  the  testator,  they  must,  after 
a  reasonable  time  has  elapsed,  be  presumed  to  know 
that  the  business  is  being  carried  on    by    the 
execntor,  and  the  law  says  that  that  cannot  be 
done    properly     without     their     assent.      The 
inference  is  that  if  they  do  not   interfere  they 
have   assented,    and     then    the    result   of    the 
indemnity  to  the   executors  follows  from  their 
Msent.     I  repeat  I  have  put  my  own  views  in 
expressing  what  I  understand  the  result  of  Dowse 
T.  Gorton  to  be  with  respect  to  a  case  like  this. 
It  cannot  be  a  matter  in  every  case  for  the  court 
to  determine  what  is  the  proper  inference  to  be 
drawn,  and  therefore  occasionally  I  have  found 
|tte  question  one  of  great  difficulty.    I  find  none 
.Rere,   because  here   the    only    creditor   who   is 
"  kpoeing  this  indemnity  is  a  creditor  who  knew 
'-lerfectly  well,  but  a  very  short  time  after  the 
Vdgment,  that  the  business  was  being  carried  on 


inthisway^  I  should  infer  that  this  creditor  knew 
long  before  the  judgment — eighteen  months  after 
the  death  of  the  testator,  that  the  business  was 
being  carried  on  by  the  executor ;  he  certainly  knew 
withm  two  months  after  the  judgment.  It  is  said 
that  he  was  then  only  attending  in  his  character 
of  a  mortgagee.  But  a  man  cannot  have  notice 
as  a  mortgagee  and  say  he  does  not  know  as  a 
creditor.  He  did  know  at  any  rate  in  Jan.  1890 
that  a  business  was  being  earned  on,  so  that  I 
have  no  difficulty  in  this  case  in  inferring  that  so 
tax  as  this  creditor  was  concerned  the  business 
was  carried  on  with  his  assent.  But  then  there  is 
here  a  circumstance  which  I  do  not  remember 
occurring  in  any  other  case.  From  the  month  of 
Nov.  18W,  that  is  from  the  expiration  of  eighteen 
months  after  the  death  of  the  testator,  the 
business  was  not  carried  on  by  the  executors,  but 
was  carried  on  by  the  officer  of  the  court 
appointed  on  the  application  of  the  plaintiffs.  It 
is  said  that  that  makes  all  the  difference.  It  is 
asked  by  the  counsel  for  the  creditor,  "  how  could 
we  interfere  with  the  officer  of  the  court,  how 
could  we  intervene  P  In  the  first  place,  the 
business  being  carried  on  by  the  officer  of  the 
court  did  nothing  at  all  to  s^ect  the  position  of 
the  other  pai'ties.  An  order  of  the  court  might 
be  necessarv,  but  persons  coming  in  would  have 
been  examined  pro  interesse  sito.  The  receiver 
appointed  at  the  instance  of  the  creditors  was  no 
less  appointed  by  the  creditors  because  account- 
able to  the  court.  The  creditor  who  now  objects 
is  all  the  more  bound  because  he  did  know  that 
the  business  was  carried  on  with  this  solemn 
sanction.  There  was  really  not  the  slightest 
difficulty  in  his  intervening  ;  what  proceedings 
would  have  been  most  convenient  to  take  I  need 
not  pause  to  consider.  But  a  creditor  setting  up 
the  case  he  now  sets  up,  that  friendly  creditors 
obtained  a  judgment  to  his  prejudice  and  carried 
on  a  business  whereby  he  should  lose  his  lien,  I 
say  that  should  have  put  him  on  his  guard. 
He  might  have  taken  proceedings  by  injunction 
or  obtained  the  appointment  of  a  receiver  of  his 
own  to  have  his  claims  properly  recognised. 
There  is  not  the  slightest  difficulty  about  it.  The 
court  has  never  aUowed  a  friendly  judgment  to 

Srevent  the  assertion  of  rights  by  those  who 
eem  themselves  injured  by  a  friendly  judgment. 
In  this  case  it  seems  to  me  abundantly  clear  that 
this  particular  creditor  must  be  regarded  as 
assenting  to  the  business  being  carried  on  first  \)y 
the  executrix  and  subsequently  by  the  receiver; 
and  it  being  found  that  the  executrix  is  not  in 
default  she  is  entitled  to  an  indemnity,  and 
through  her  the  creditors  of  the  business  are 
entitled  to  the  benefit  of  that  indemnity  accord- 
ing to  the  piinciple  of  Dowse  v.  Gorton. 

As  to  the  400Z. 

Macnaghten  for  the  trustees. 

Benahaw,  Q.C.,  and  Whiiaker  for  the  mortgagees. 
— ^In  this  case  thei-e  is  no  separate  assignment  of 
the  chattels ;  the  case  is  distinguished  from  Small 
V.  The  National  Provincial  Bank  of  England  (70 
L.  T.  Rep.  492 ;  (1894)  1  Ch.  68«J).  and  faUs  within 
Be  Yates;  Batcheldor  v.  Yates  (59  L.  T.  Rep.  47; 
38  Ch.  Div.  112). 

Wamington,  Q.C.  and  Upjohn  for  the  repre- 
sentatives of  the  mortgagor. — We  did  what  we 
were  entiUed  to  do,  that  is,  we  removed  the  worn- 
out  rollers  and  substituted  new  omea^  We  spent 
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more  money  than  the  4002.,  that  sum  belongs  to 
US.  This  is  a  separate  assignment  of  chattels, 
and  the  case  falls  within  Small  t.  The  Natiowd 
Provincial  Bank  of  England.  [Kekewich,  J. — 
Mr.  Benshaw,  I  iirish  to  hear  jon  as  to  your  claim 
for  the  400Z.] 

Benshaw,  Q.C. — The  bargain  was,  that  the  pro- 
ceeds of  sale  should  be  handed  to  us  in  reduction 
of  the  mortgage  debt. 

Kekewich,  J. — It  will  be  conrenient  to  take 
the  two  points  in  reverse  order  to  that  in  which 
they  were  argued  by  Mr.  Wannington.  First,  as 
regards  the  question  whether  the  present  case 
faUs  within  Be  Yates  ;  Batcheldor  v.  Yates,  decided 
by  the  Court  of  Appeal,  or  Small  v.  National 
Provincial  Bank  of  England,  decided  by  Stirling^ 
J.  That  these  two  cases  are  distinct  is  common 
ground.  It  was  because  there  was  a  great  dis- 
tinction that  Stirling,  J.  gave  the  case  before  him 
full  considei'ation  and  pronounced  an  elaborate 
decision.  My  difficulty  is  that  the  case  before  me 
is  not  on  all-fours  with  one  or  the  other.  In  the 
case  in  the  Court  of  Appeal,  there  was  a  mortgage 
of  the  lands  and  buildings  carrying  with  it  by 
force  of  the  words  used  the  fixtures  attached.  As 
regards  the  case  before  Stirling,  J.,  there  was  an 
express  conveyance  of  fixtures,  but  with  conditions 
which  I  have  not  here ;  the  words  being  "  together 
with  all  and  singular  the  fixed  and  movable 
plant,  machinery,  and  fixtures,  implements  and 
utensils  now  or  hereafter  fixed  to  or  placed  upon 
or  used  in  or  about  the  said  hereditaments  and 
premises  respectively."  That  is  to  say,  still 
dwelling  on  the  distinction  in  the  case  before 
Stirling,  J.,  here  there  is  only  the  conveyance  of 
the  property,  "and  the  fixed  machinery  and 
fixtures  m  and  upon  the  said  premises,  which  said 
■  machinery  and  fixtures  are  specified  in  the  said 
schedule  hereto."  There  there  was  a  conveyance 
not  only  of  the  fixed  machinery  attached  to  the 
buildings,  but  there  was  also  "  the  movable  plant 
and  machinery,"  and,  further,  there  purported  to 
be  a  conveyance  of  what  should  be  "hereafter 
fixed  to,  or  placed  upon,  or  used  in  or  about  the 
said  hereditaments  and  premises;"  two  large 
descriptions  to  which  some  importance  attaches. 
Now  Stirling,  J.  goes  thi-ongh  the  repoi"ted  cases 
in  the  first  instance,  but  when  he  comes  to 
explaining  the  ratio  decidendi,  his  decision  seems 
to  me  to  rest  entirely  upon  those  words,  and  the 
meaning  which  he  attached  to  those  words.  He 
says  he  must  give  effect  to  every  word  in  the  deed 
if  he  can,  and  must  be  satisfied  that  the  object  of 
the  parties  was  "  merely  to  secure  by  wav  of 
precaution  that  something  should  pass  wliich 
would  have  passed  under  a  conveyance  of  the 
land  alone  without  any  reference  to  the  fixtures." 
And  then,  after  criticising  the  words,  he  says, 
he  cannot  come  to  any  such  conclusion.  He 
explains  that  he  is  satisfied  that  something 
more  was  purported  to  pass,  wfia  intended  to  pass, 
than  would  have  passed  if  thone  words  had  not 
been  used — that  they  were  not  an  additional  pre- 
caution to  cover  what  the  law  would  have  given  to 
the  mortgagee  without  any  additional  words  of 
conveyance,  biit  were  intended  to  pass  what  the 
conveyance  would  not  have  given  to  the  moi't- 
gagee.  I  have  no  such  case  to  deal  with  here.  I 
nave  here  to  deal  simply  with  the  machinery  and 
fixtures  attached  to  the  building  at  the  date  of  the 
conveyance ;. therefore  this  case  is  not  distinguish- 


able in  either  of  the  points  to  which  I  have  called 
attention  from  Be  Hates.    Then  does  it  fallirithiii 
the  principle  of  Be  Yates,  there  being  the  distinc- 
tion I  have  already  pointed  out  that  there  there  ws 
no  conveyance  of  the  fixtures  by  express  words? 
To  my  mind,  the  principle  of  the  decision  in  & 
Yates  is  applicable  where  the  fixtures  are  conveyed 
by  express  words  quite  as  much  as  where  they  are 
conveyed  as  being  attached  to  the  freehold.    The 
argument  goes  on  this,  that  the  mort^gee  conld, 
if  he  chose,  sell  the  fixtures  independenuy  of  the 
building  to  which  they  belonged,  and  that  that  is 
to  be  gathered  or  follows  from  the  words  of  the 
power,  which  in  this  case,  as  in  Be  Yate»,  is  con- 
tained in  the  19th  section  of  the  Conveyancing  and 
Law  of  Property  Act  1881.    A  power  is  gi^-en 
thereby  when  the  mortgage  money  becomes  dae 
"  to  sell     ....     the   mortgaged  property,  or 
any  part  thereof    ....    either  together  or  in 
lots,"  and  so  forth.     The  answer  seems  to  me  to 
be  given  in  the  plainest  terms  by   Bowen.  L.J., 
who  deals  with  the  question  more  fully  and  pre- 
cisely than  the  other  Lords  Justices.    He  puts  tie 
case    of    a  man  having  a  moi'teage  of  a  honae 
selling  the  chimneys  without  selling  the  test  of 
the  house.  He  says  at  page  128  of  38  Ch.  Div. :  'I 
think  the  framers  intended  that  what  was  sold 
should  be  a  separable  part  of  the  mortgaged  pro- 
perty in  the  state  in  which  it  was  subjected  to  the 
mortgage."    It  seems  to  me  that,  apart  from  any 
criticism  on  the  bounds  of  the  particular  instru- 
ment,   which    I    will    determine    directly,    yon 
cannot    say    that    machinery    which    is    fixed 
machinery,    and  which   is  conveyed  as  part  of 
the    buildings    to    which    it    is    affixed,    is   a 
separable   part   of  the  property.    Unless,  there- 
fore,   there    is  something   to    the  contrary  in  a 
criticism  of  the  document  in  question,  it  seems 
to  me  that  the  piinciple  of  Be   Yates   is  appli- 
cable, notwithstanding    tiie    distinction   I   nave 
mentioned,  and  it  is  not  touched  by  Stirling.  J.'s 
decision.    There  is  certainly  this  observation  on 
the  deed ;  that  it  is  somewhat  unusual  in  form.   1 
daresay  it  would  be  easy  to  find  others  of  the  same 
character,  but  it  is  not  an  old-established  form; 
first,  because  there  is  a  conditional  surrender  in 
which  the  fixtures  are  describe^  precisely  in  the 
same  way  as  the  accompanying  deed.     Speaking 
from  recollection,  it  is  not  usua^  in  a  conditional 
surrender  to  do  more  than  describe  the  copyhold 
property,    and  that    is    generally    done  in  the 
shortest  possible  form  consistent; with  identity; 
still,   there  does   not  seem  to   n^e   to   be  any 
very    serious    objection  to    those  '.words    being 
put  in,  nor  do  I  see  that  any  question  can  arise 
from  their   being   included   therein-      But  then 
beyond  that  there  is  a  certain  amoimt'.of  unusual 
form  because  the  contemporaneous  det^  purports 
to  be  not  only  a  deed  of  covenant,  but  puVports  also 
to  operate  as  a  conveyance,  not  only  ot^he  land 
but  also  of  the  fixtures.    It  is  asked,  "  ~Vhy  have 
any  conveyance,  unless  it  were  to  pass  eOmething 
which  did  not  pass  by  the  conditional  suirender  't " 
One  has  to  find    in  the  conveyance,  vhlch  is  to 
some   extent    superfluous,   an  indicatic/n  of   the 
intention,  which  Stii'ling,   J-   saw,  to  pass  some- 
thing which  would  not  have  passed  without  it. 
The  answer  to  that  is,  that  the  conditional  sur- 
render and  the  contemporaneous  deed  in  precisely 
the  same  language  does  not  pass,  and  does  not 
purport  to  pass,  any  new  machinery.  If  it  passes  by 
the  conditional  surrender,  it  does  not  pass  by  the 
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contemporaneous  deed,  though,  if  it  did  not 
pasa  br  the  conditional  surrender,  at  least 
what  tne  parties  intended  by  it  was  to  have 
asmired  that  which  they  purported  to  assure  by 
the  conditional  surrender.  In  this  case  the 
conditional  surrender  and  the  contemporaneous 
deed  are  identical.  The  result  to  my  mind 
is,  that  there  is  no  intention  here  to  pasa  any- 
thing other  than  that  which  would  have  passed 
if  these  words  had  not  been  inserted  separatelr. 
I  think  the  case  in  principle  is  not  distinguishable 
from  Be  Yates,  notwithstanding  those  differ- 
ences incidental  to  a  copyhold  conveyance  and  ac- 
centuated by  the  particular  foi-m  of  these  particular 
docnments.  Be  Yates  must  govern  my  decision. 
Then  comes  this  question  about  those  particular 
rollers  which  were  sold  for  4002.  That  is  a 
question  of  fact,  but  there  is  a  little  point  of  law 
upon  it,  on  the  covenant  in  the  deed.  There  is  a 
cnrions  covenant  in  this  contemporaneous  deed, 
which  does  not  purport  to  pass  other  than  what 
'was  on  the  land.  The  mortgagor  covenanted  that 
he  would,  during  the  continuance  of  the  present 
security  keep  the  lands,  cottages,  and  buildings 
£c.,  in  good  and  substantial  repair,  and  in  perfect 
working  order.  If  that  had  been  the  whole 
covenant  there  would  have  been  no  question  on 
this  part  of  the  case.  But  there  is  added  "  and 
which  may  from  time  to  time  be  so  comprised  or 
subject."  It  is  is  said  that  that  implies  a  power 
in  ue  mortgagor  to  take  away  any  machinery  or 
fixtures  which  are  worn  out  or  unsuitable  to  the 
business,  exercising  an  honest  discretion,  provided 
he  puts  others  on  the  land.  I  cannot  raise  the 
implication  from  the  covenant.  Perhaps  the 
parties  had  it  in  their  minds  that  from  time  to 
time  new  machinery  and  fixtures  would  be  added  or 
substituted,  as  is  always  the  case  in  a  large  trading 
concern,  and  that  by  a  memorandum  or  by  a  letter, 
without  the  necessity  of  any  formal  deed,  the 
new  property  would  be  added  to  the  security  or 
snbstitated  for  it;  that  they  would  have  that 
comprehensive  covenant  to  cover  that  from  time 
to  ^me.  I  do  not  see  the  slightest  reason  for 
holding  that  large  powers  of  substitution  were 
given  to  the  mortgagor.  Beyond  this  there  is 
one  word  which  seems  to  me  to  be  of  vast 
importance.  This  covenant  is  extended  not  only 
to  fixtures  and  machinery,  but  also  to  "aU 
buildings  .  .  .  which  may  be  so  comprised  or 
subject."  If  that  argument  is  worth  anything, 
then  the  mortgagor  might  from  time  to  time,  if 
he  so  pleaseC  take  any  building  out  of  the 
mortgage  security  and  put  othei-s  in  their  place. 
I  have  no  answer  to  that  defect  in  the  argument, 
which  I  have  pointed  out ;  it  is  answered  by  that. 
But  there  is  also  this  to  be  said.  The  corre- 
spondence shows  that  the  mortgagee  was  con- 
sulted, as  was  necessary  he  should  be,  in  my 
^w  of  the  covenant,  And  he  said  he  would 
consent  to  the  sale  of  the  property,  provided  that 
the  money  was  made  available  for  the  reduction 
of  tiie  mortgage  debt,  which  was  not  done.  I  do 
not  see  that  ne  did  so  on  any  other  terms,  and  I 
think  he  is  entitled  to  have  it  paid  over  to  him. 
It  is  said  that  this  money  was  expended  with 
further  sums  in  substituting  other  machinery, 
and  that  be  cannot  take  the  proceeds  of  sale  of 
.what  was  in  his  mortgage,  and  insist  on  what  is 
substituted.  That  seems  good  argument,  but 
Aeie  is  no  evidence  as  to  what  was  substituted. 
The  affidavit  speaks  of   plant   and  machinery. 


which  are  two  different  things.  Plant  is  not 
mentioned  in  the  deed,  and  the  money  may  have 
been  expended  in  what  was  not  included  in  the 
'mortgage.  There  is  no  occasion  to  reserve  the 
question,  but  if  it  were  decided  to  sell  them.  I 
think  it  must  be  upon  those  representing  the 
mortgagor  to  show  that  to  the  extent  of  the 
substituted  machinery  the  mortgagee  has  already 
been  paid,  and  cannot  have  the  proceeds  of  sale 
by  reason  of  his  having  taken  the  proceeds  of 
what  was  sold. 

Solicitors  :  S.  Whitehead  ;  Whilakers  and 
Woolbert.  for  Simmons,  Clark,  and  Co.,  Bath ; 
Woodcock,  Ryland,  and  Parker,  for  Kimneir  and 
Tombs,  Swindon. 


June  13  and  28. 
(Before  Keebwigh,  J.) 
Re  Earmak  ;  Lloyd  v.  Tabdt.  (a) 
Will — Pourer  of  appointment — -Beal  estate — Con- 
version —  Foreigner  —  8um,mons  —  Form    of — 
Practice— Partition    Act  1868  (31  &   32    Viet, 
c.  40).  «.  B— Leases  and  Sales  of  Settled  Estates 
Act  1856  (19  <£-  20    Vi^t.  c.  120),  »».  23  to  25— 
Settled  Estates  Act  1877  (40  *  41  Vict.  e.  18),  »». 
34  to  36— Wills  Act  1837  (1  Viet.  e.  26),  ss.  I.  27. 
E.   H.,   by    will,  vested  one-ninth    share    of  real 
estate  in  England  in  trustees  upon  trust  for  his 
daughter  Emma  for  life,  with  remainder  to  her 
children,  and  in  default  of  children,  upon  trust 
for  such  persons  as  she  should  by  deed  or  will 
appoint,  and  in  default  of  appointment  upon 
trust  for  her  next  of  kin.     jSmma  H.  married  C, 
a  domiciled  Frenchman,  who  died  in  1858. 
In  1876   the  real  estate  was  sold  in  a  partition 
action,  and  the  share  of  Emma  C.  was  paid  out 
to  the  trustees,  and  invested  by  them  in  Metropo- 
litan Board  of  Works  Stock. 
By  her  will,  made  in  1892  in  the  French  language, 
Emtna  C.  gave  and  bequeathed  to  the  defendant 
T.  "  aU  tne  personal  property  and  rights  (tous 
les  biens  et  droits  moijiliers)  which  I  mxiy  have 
at  my  death,    and    which    may    constitute  my 
estate,  without  any  exception  or  reserve,  in  what- 
ever place  or  locality  the  said  property  or  rights 
may  be  situate,  or  aue,  or  existing."    Emma  C. 
died  in  France  in  1892,  and  tvithout  ever  having 
had  issue. 
On  summons  to  determine  who  were  entitled  to  the 

share  of  Emma  C. : 
Held,  that  the  power  was  well  exercised,  and  tlie 
fund  in  question  passed  by  the  operation  of  the 
will  to   the  defendant  T.,    the   appointee ;  also 
that  a  suminons  of  this  nature  should  not  be  in  a 
general  form.,  but  shotdd  be  framed  in  the  form 
of  specific  questions,   to  which  the  court    could 
give  categorical  answers. 
Ubioimatinq  summons  taken  out  by  Richard 
Borradaile  Lloyd  and  Edgar   James    Paine,  the 
trustees  of  the  will  of  Ezekiel  Harman  to  deter- 
mine the  following  questions  :  (1)  Who  are,  or  is, 
now  entitled  to  the    funds  in  the  hands  of  the 
plaintiffs  representing  the  share  of  Emma  Cazin, 
widow,  deceased,  in  the  Bowden  Park  Estate,  de- 
vised by  the  said  will  and  codicils,  and  in  what 
shares  and  proportions.    (2)  That  if  and  so  far  as 
may  be  necessary  the  trusts  of  the  will  may  be 
administered  by  the  court.    (3)  Costs. 

(a)  Eeported  by  Frahcis  K  Aor,  Esq..  Burlater-M-Law. 
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The  defendants  were  Antoinette  Bobillot 
Tardy,  wife  of  Pierre  Tardy ;  Walter  Federan 
Nokes,  the  administrator  with  the  will  annexed  of 
Emma  Cazin,  widow,  deceased ;  and  Frederick- 
Mayo,  Arthur  Mayo,  and  Edward  Mayo,  who 
claimed  to  be  interested  aa  legatees  or  devisees 
under  the  will  of  Ezekiel  Harman. 

By  his  will,  made  the  26th  Aug.  1843  Ezekiel 
Harman  gave  and  bequeathed  unto  his  trustees 
the  sum  of  15,0002.  upon  trust  to  invest  the  same, 
and  out  of  the  annual  proceeds  to  pay  an  annuity, 
and  subject  to  the  payment  of  the  said  annuity  to 
pay  the  dividends,  interest,  and  annual  proceeds 
of  the  said  trust  funds  and  securities  to  his 
daughter  Emma  Harman  for  and  during  her 
natural  life  for  her  sole  and  separate  use  and 
benefit  independently  of  and  free  from  the  debts 
and  control  of  any  husband  with  whom  she  might 
thereafter  marry,  without  power  of  anticipetion, 
and  after  her  decease  in  trust  for  her  children 
as  she  should  by  deed  or  will  appoint  and  in 
default  of  appointment  for  her  children  equally. 
And  in  default  of  children  as  to  the  said  lust 
mentioned  trust  funds  and  securities,  and  the 
dividends,  interest,  and  annual  income  thereof 
in  trust  for  such  person  and  persons  and  in  such 
manner  in  all  respects  as  his  said  daughter 
Emma,  whether  covert  or  sole,  should  by  deed  or 
will  direct  or  appoint,  and,  in  default  of  such 
direction  or  appomtment,  in  trust  for  her  next  of 
kin. 

And  the  testator  devised  his  mansion-house 
called  Bowden  Park  House,  and  the  mcHsuages, 
farms,  lands,  and  hereditaments  to  the  same 
belonging  or  considered  part  of  the  Bowden  Park 
estate,  and  all  other  his  estate  and  hereditaments 
in  the  parish  of  Lacock,  in  the  countv  of  Wilts 
(subject  to  a  tenn  of  500  ^ears  created  by  the  said 
will  for  raising  the  annuity  and  legacies  given  by 
his  said  will  and  his  debts  and  testamentary 
expenses),  to  the  use  of  his  son  Ezekiel  Dickinson 
Harman,  his  heirs  and  assigns. 

By  a  codicil,  dated  the  13th  Aug.  1844,  testator 
revoked  the  devise  to  his  son  Ezekiel  Dickinson 
Harman  of  the  Bowden  Park  estate  and  other 
hereditaments  in  the  parish  of  Lacock,  in  the 
coimty  of  Wilts,  and  (subject  to  the  term  of  5(X) 
years)  devised  the  same  to  nis  stud  son  for  l^e,  with 
remainder  to  his  children  in  tail,  and  in  default 
of  such  issue  then  as  to  one-ninth  part  or  share  of 
the  said  estate  to  the  use  of  his  trustees  upon 
such  trusts,  and  under  and  subject  to  such  powers, 
provisoes,  and  declarations  for  the  benefit  of  his 
daughter  Emma  and  her  childi-en,  and  for  the 
appointees  of  his  said  daughter,  as  were  in  his 
will  contained  or  expressed  with  regard  to  the 
legacy  or  sum  of  money  thereby  b^ueathed  or 
vested  in  the  trustees  for  the  benefit  of  his 
daughter  and  her  children,  so  far  aa  such  trusts, 
powers,  provisoes,  and  declarations  could  or  might 
be  applicable  to  i-eal  estate,  each  of  his  daughters 
respectively  and  her  children  respectively,  or 
child  or  other  issue,  or  her  appointees,  taking  only 
one  of  such  equal  ninth  parts  or  shares. 

The  testator  died  on  the  28th  May  1845,  and 
hia  will  was  proved  by  his  surviving  executors. 
Emma  Harman  survived  the  testator  and  mai-ried 
Leopold  Jean  Pascal  Cazin,  a  domiciled  French- 
man. 

By  the  Harman's  Bowden  Park  Estate  Act 
1852,  the  Bowden  Park  Estate  was  vested  in 
trustees  for  sale,  and  the  anrplus  of  the  proceeds 


of  such  sale  after  payment  of  a  mortoage  of 
80<X)i.  were  invested  in  the  purchase  of  fr^tjd 
land  to  be  held  upon  the  same  trusts  as  Uw 
Bowden  Park  Estate  were  held. 

On  the  3rd  Jul^  1858  L.  J.  P.  Cazin  £ed 
leaving  Emma  Cazm  him  surviving. 

Ezekiel  Dickinson  Harman  died  on  the  7th  Jan. 
1876  without  having  had  lawful  issue.  In  Jmw 
1876  a  partition  action  was  commenced,  and  tlie 
freehold  land  was  sold  and  the  moneys  ariaiii|^ 
from  such  sale  were  paid  into  court  to  tl» 
credit  of  the  action  "  Proceeds  of  Sale  of  Beal 
Estate." 

The  share  of  Emma  Cazin  was  paid  oat  to  tlie 
trustees  of  the  will  and  invested  by  them  in 
508/.  2s.  Id.  Metropolitaji  Board  of  Works  3^  per 
cent.  Stock.  Emma  Cazin  died  in  France  on  tbe 
22nd  Oct.  1892,  a  widow,  without  havii^;  ever  had 
issue. 

On  the  4th  Oct.  1892  Emma  Cazin  executed  a 
will  in  tbe  French  language,  a  translation  of 
which  was  put  in  evidence.  The  translation  bo 
far  as  material  to  this  report  was  as  follows : — I 
give  and  bequeath  to  Madame  Antoinette  BoUllot 
Tardy  "  all  the  personal  property  and  rights  (tout 
les  Mens  et  droits  mobiliers)  which  I  may  have  at 
my  death  and  which  may  constitute  my  estate, 
without  any  exception  or  reserve,  in  whatever  plaoe 
or  locality  the  said  property  and  rights  may  be 
situate  or  due  or  existing." 

On  the  15th  May  1893  letters  of  administration 
(having  annexed  thereto  a  copy  of  the  English 
translation  of  the  will  of  Emma  Cazin)  of  the 
personal  estate  of  the  said  Emma  Cazin  were 
granted  to  the  defendant,  Walter  Federau  Nokee, 
the  lawful  attorney  of  the  defendant  Antoinette 
Robillot  Tardy. 

Stock  for  the  trustees. 

Warmington,  Q.C.  and  C.  T.  MUcheU  for  the 
appointee  and  Nokes. — Sect.  34  of  the  Settled 
Estates  Act  1877  provides  for  the  payment  and 
application  of  moneys  arising  from  sales.  Sect, 
36  provides  for  investment  of  money  in  court,  and 
payment  of  the  dividends  to  the  pemon  entitled 
to  the  rents  and  profits  of  the  land.  By  sect.  8 
of  the  Partition  Act  1868,  sects.  23  to  2o  of  the 
Leases  and  Sales  of  Settled  Estates  Act  1856 
"  shaU  extend  and  apply  to  money  to  be  received 
on  any  sale  efEeoted  under  the  authority  "  of  the 
Partition  Act  1868.  The  general  gift  and  bequest 
in  the  will  of  Madame  Cazin  of  all  her  personal 
property  and  rights  ox>erated  as  an  exercise  of 
the  power  of  appointment  over  real  estate  given 
to  her  under  her  father's  will : 

Chandler  v.  Pococi,  44  L.  T.  Eep.  115 ;  16  Ch.  Div. 

648; 
i[ordaunt  v.  Bennett,  45  L.  T.  Bep.  585 ;  19  Ch. 
Div.  302. 
[Kekewich,  J.  referred  to  IK  8ora  v.  PWHipp*. 
10H.L.C.  624.] 

T.  H.  Carson  for  the  next  of  kin. — First,  there 

is  the  question  whether  this   share   is    lesl  or 

personal  estate-,  secondly,'  there  is  the  constmo. 

tion  of  the  document.    I  say  thia  is  real  estate : 

Be  Lloyd,  9  Prob.  Div.  65  ; 

Be  Duke  of  Cleveland's  Settled  Estates,  69  L.  T.  Bip. 

735;  (1893)  3Ch.  244; 
Meek  v.  DevsnUh,  36  L.  T.  Eep.  911 ;  6  Ch.  Din 
566;  ^ 

Wallace  v.  Greenwood,  43  L.  T.  Bep.  720;  16  Ch*  • 
Div.  362.    . 
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H  tius  ia  personalty,  this  is  a  French  will  made 
by  a  French  person,  and  the  English  Wills  Act 
does  not  apply : 

Bremer  t.  Freeman,  10  Moo.  P.  C.  306  ; 

fnke  T.  Lord  Carbery,  16  Eq.  461. 

As  to  the  evidence : 

Shore  t,  Wilton,  9  CI.  &  Fin.  355. 

Warmington,  Q.C.  repUed.         ^^^  ^^  ^^^ 

Eekewicr,  J. — ^Treating  this  as  an  English 
will  I  am  of  opinion  that  it  exercises  the  general 
power  of  appointment  conferred  on  the  testatrix 
by  the  will  of  Ezekiel  Harmon.  The  case  seems 
to  me  to  be  governed  by  that  of  Chandler  v. 
Poeoek.  Bnt  it  is  not  an  English  will.  It  is  the 
will  of  a  Frenchwoman,  and  in  construing  it  I 
most  have  regard  to  French  law  and  to  the  roles 
of  constraction  by  which  a  French  court  would  be 
guided  in  determining  the  meaning  and  effect 
of  such  an  instrument.  Here  there  is  one 
difficulty  so  great  as  to  affect  the  value  of  all  the 
expert  evidence  and  to  suggest  a  doubt  whether 
much  of  that  evidence  has  any  jproper  application 
to  the  matter  in  hand.  The  French  law 
apparently  knows  nothing  of  the  distinction 
between  a  general  power  of  testamentary  disposi- 
tion and  property.  The  distinction  has  in 
English  law  been  mrgely  affected  by  the  enact- 
ment of  1  Tict.,  but  it  ia  familiar  to  English 
kwyeis,  and  stUl  influences  the  construction  of 
wills,  whereas  in  France  it  is  not  recognised  at  all. 
I  have  endeavoured  to  treat  the  case  and  regard 
tiie  evidence  as  if  I  also  saw  no  difference  between 
a  general  power  of  disposition  and  property,  and 
80  treating  it  I  have  to  determine  whether  a  will 
in  such  language  as  has  been  used  by  the 
'  testatrix  and  pointing  primarily  if  not  altogether 
I  to  what  we  term  personal  estate  passes  that 
which  existed  in  the  fonn  of  personal  estate,  but 
was  liable  to  be  invested  in  land,  and  therefore 
may,  according  to  the  language  of  English  law, 
be  properly  described  as  real  estate.  It  would  be 
perfectly  mle  here  again  to  refer  to  the  principle 
of  Chandler  v.  Poeoek  as  judicial  authority  for  the 
interpretation  of  language  apart  from  technical 
rules  of  law.  But  I  will  not  content  myself  with 
that.  I  am  satisfied  from  the  evidence  that  this 
will  ought  to  be  construed  as  disposing  of  every- 
thing in  the  form  of  personal  estate  over  which 
the  testatrix  had  a  power  of  disposition,  notwith- 
standing that  by  some  technical  rules  another 
character  might  properly  be  attributed  to  it.  I 
hold,  thei-efore,  that  the  power  was  well  exercised, 
and  that  the  fund  in  question  passes  by  the 
operation  of  the  will  to  the  appointee.  I  have  not 
said  anything  about  the  form  of  the  order,  because 
I  think  that  that  is  a  matter  which  deserves  care- 
fnl  consideration.  I  observe  that  the  summons  is 
not  framed  as  originating  summonses  ought  to 
be  framed.  It  only  asks  in  a  general  form  "  who 
are  or  is  now  entitled  to  the  funds  in  the  hands  of 
the  plaintiffs  representing  the  share  of  the  said 
Emma  Cazin  deceased  in  the  Bowden  Park  Estate, 
devised  by  the  said  will  and  codicils  and  in  what 
■hares  and  proportions."  I  object  to  that  form  of 
ximmons.  I  wiU  not  reqtiire  an  amendment. 
These  summonses  onght  to  be  framed  stating 
qnestions,  and  askinjg  categorically  for  the 
decision  of  the  court  upon  them.  It  is  a  common 
practice  to  require  them  to  be  reduced  to  a 
pn^r  form  bdFore  the  order  is  drawn  up ;  but, 


as  the  property  is  small,  I  shall  not  require  that 
to  be  done  here.  I  hope  my  remarks  will  not  be 
thrown  away,  for  this  summons  is  certainly  not 
in  the  torm  in  which  summonses  are  drawn  up 
by  those  who  understand  how  things  are  done  in 
chambers. 

Solicitors :  Paines,  Blyth,  and  Httxtable ;  Nokes 
and  Stammert. 


QUEEN'S  BENCH  DIVISION. 

Monday,  June  11. 
(Before  Cave  and  Collins,  JJ.) 

Be  METTNIEB.(a) 

Criminal  law  —  Habeas  corpus  —  Extradition — 
Politieal  offence  —  Anarchism  —  Evidence  of 
identity — Evidence  of  accomplice — Corroboration 
— One  comm,itm^nt  on  two  charges — Extradition 
Act  1870  (33  <fe  34  Vid.  c.  52),  «.  3,  subject.  1. 

By  the  Extradition  Act  1870  (33  £  34.  Viet.  e.  52) 
the  crimes  of  murder  and  manslaughter  are  with 
others  Tnode  the  subject  of  extradition,  but  by 
sect.  3,  sub-sect.  1,  it  is  provided  that  a  fwgitiver 
criminal  shall  not  be  surrendered  if  the  offence 
in  respect  of  which  his  surrender  is  demanded  is 
one  o^  a  political  character. 

One  M.,  an  Anarchist,  and  a  furtive  criminal  in. 
England  from  France,  had  been  eonvmitted  to 
prison  under  the  Extradition  Act  1870,  by  one 
of  the  police  magistrates,  at  Bow-street,  with  a 
view  to  his  extradition  to  France  in  consequence- 
of  a  requisition  by  the  French  Oovemment  for 
his  surrender  to  take  his  trial  in  that  country  on 
tieo  charges  of  murder,  and  attempt  to  murder 
in  Paris,  one  being  that  by  mean*  of  an 
explosion  he  had  attempted  to  wreck  a  govern- 
ment building,  and  the  other  of  causing  an 
explosion  in  a  public  cafe.  An  application  was 
rrMde  on  behalf  of  the  prisoner  for  a  writ  of 
habeas  corpus  for  his  release  on  the  ground  that 
the  offence  charged  with  respect  to  the  explosion 
at  the  government  building  was  a  political  offence 
teithin  the  meaning  of  sect.  3  of  the  Extradition 
Act  1870;  that  there  was  no  evidence  as  to 
identity ;  that  the  evidence  against  the  prisoner 
was  the  evidence  of  an  accomplice,  and  was  un- 
corroborated; and  that  there  had  been  only  one 
commitment  on  the  two  charges. 

Beld,  that  the  prisoner  being  an  Anarchist,  did  not 
belong  to  a  party  having  a  form  of  government 
of  its  own  or  which  sought  to  impose  a  form  of 
government  upon  another  party,  and  that  the 
offences  vfith  which  he  was  marged,  being  directed 
in  the  main  against  eititens  generally  rather- 
than  against  the  govemm£nt  as  a  government, 
were  not  offences  of  a  political  character  within 
the  -meaning  of  sect.  3  of  the  Extradition  Act 
1870,  and  that  consequently  the  writ  ought  not 
to  go. 

Also,  that  there  was  sufficient  evidence  of  identity 
to  enable  the  magistrate  to  commit;  that  a, 
prisoner  is  not  entitled  to  be  acquitted  because 
the  only  evidence  against  him  is  that  of  an  aecom-' 
plice  or  accessory  after  the  fact,  and  that  the  fact 
of  whether  there  is  corroborative  evidence  or  not 
is  not  conclusive  of  the  duty  of  a  magistrate,  but 
that  he  has  to  exercise  a  discretion  in  these  cases;- 
and  further,  that  under  the  Act  it  is  not  neces- 
sary that  there  should  be  a  separate  commitment 

for  each  offence. 

(a)  BeporMa  b;  HzuKT  UiSH,  Eaq.,  Barrlatar«t>Law. 
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Be  Mbukibb. 


[Q.B.  DiT. 


Ik  this  case  leave  to  issne  a  summons  had  been 
given  by  Kennedy,  J.,  in  chambei-a,  calling  upon 
the  Secretary  of  State  and  others  to  show  cause 
why  a  writ  of  habeas  corpus  should  not  issue  to 
bring  up  the  body  of  one  Theodoi-e  Meunier,  in 
order  that  he  might  be  discharged  from  custody. 
The  summons  was  adjourned  into  court. 

Theodore  Meunier,  a  French  anarchist,  and  a 
fugitive  from  France,  was  arrested  in  London,  on 
a  waiTaut  under  the  Extradition  Act  1870,  on  two 
charges  of  murder,  and  attempt  to  murder  in 
Paris  by  means  of  explosive  bombs.  The  two 
offences  charged  were  committed  on  different 
occasions,  one  on  the  night  of  the  14th  or  15th 
March  1892.  by  causing  an  explosion  at  the  Lobau 
Barracks ;  the  other  by  causing  an  explosion  on 
the  22nd  April  1894,  at  the  Cafe  Very,  whereby 
two  persons  were  killed. 

The  prisoner  was  brought  before  Sir  John 
Bridge,  one  of  the  metropolitan  police  magis- 
trates, at  Bow-street,  who  aiter  hearing  evidence 
on  both  sides,  committed  the  prisoner  under  the 
Extradition  Act  1870.  The  evidence  contained  in 
depositions  sent  from  France,  and  in  those  taken 
in  the  Bow-sti"eet  Police-court  showed  that 
Meunier,  who  was  described  as  a  carpenter  and 
member  of  a  syndicate,  was  at  the  Cafe  Very 
just  Ijefore  the  explosion. 

E^-idence  was  given  by  a  Madame  Bricout,  an 
acquaintance  and  an  accomplice  of  Meunier,  which 
showed  that  he  was  the  author  of  the  explosion  at 
the  Cafe  Very. 

Evidence  as  to  identity  was  also  given. 

Application  was  now  made  on  behalf  of  Meunier 
for  a  writ  of  habeas  corpus,  to  discharge  him  on 
the  grounds  :  (1)  That  it  was  not  shown  that  the 
Mennier  to  whom  the  depositions  taken  in  France 
referred  was  the  Meunier  who  was  brought  before 
the  magistrate ;  (2)  that  the  evidence  as  to  the 
explosion  at  the  Cafe  Very  was  that  of  an  accom- 
phce,  and  was  uncorroborated  in  any  material 
particular  implicating  the  prisoner;  (3)  that  as 
regards  the  explosion  at  the  Lobau  Barracks,  that 
was  a  political  offence ;  (4)  that  there  were  two 
substantive  offences,  and  only  one  commitment. 

Sect.  3,  sub-sect.  1,  of  the  Extradition  Act  1870 
(33  &  34  Vict.  c.  52),  provides  as  follows  : 

A  fagitive  criminal  shall  not  be  surrendered  if  the 
offence  in  respect  of  which  fala  surrender  is  demanded  is 
one  oC  a  political  character,  or  if  he  prove  to  the  satis- 
faction of  the  police  magistrate,  or  the  conrt  before 
whom  be  is  bronght  on  habean  corpus,  or  to  the  Secretary 
of  State,  that  the  requisition  for  his  surrender  has  in 
fact  been  made  with  a  view  to  try  or  punish  him  for  an 
offence  of  a  political  character. 

The  Solicitor-General  (R.  T.  Reid,  Q.C.).  the 
Attorney-General  (Sir  John  Rigby,  Q.C.,  and  Sutton 
with  him),  appeared  to  show  cause  against  the 
writ. — The  evidence  against  the  prisoner  was 
amply  sufficient  to  justify  his  commitment  under 
the  Extradition  Act,  and  the  evidence  of  the 
woman  who  was  the  prisoner's  accomplice,  was  not 
only  sufficient  in  itself,  but  was  abundantly  corro- 
borated by  the  other  evidence. 

Bumie,  for  the  prisoner,  contended  that  there 
was  nothing  to  show  that  the  prisoner  was  the 
same  Meunier  of  whom  the  woman  spoke  in  her 
evidence.  It  was  not  enough  to  receive  deposi- 
tions taken  against  the  prisoner  abroad  and  in 
bis  absence  that  the  prisoner  is  of  the  same  name ; 
he  ought  to  be  identified.    There  is  no  physical 


description  of  Meunier,  and  there  was  no  photo- 
gragh  of  him  before  the  magistrate.  If  Madame 
Bricout's  evidence  be  struck  out  there  is  absolntelj 
no  evidence  of  identification.  Madame  Brioout 
was  an  accomplice,  and  her  evidence  therefore 
required  material  corroboration,  but  there  was  no 
real  corroboration  of  it.  If  this  offence  had  been 
committed  in  England  it  is  clear  that  a  judge 
would  have  advised  the  jury  that  they  ought  not 
to  convict  on  the  uncorroborated  evidence  of  an 
accomplice,  and  the  prisoner  would  have  been 
acquitt«d ;  clearly,  therefore,  this  is  not  a  case 
for  extradition.  Sect.  10  of  the  Act  points  out 
that  th€  magistrate  shall  not  commit  a  prisoner 
under  the  Extradition  Act  unless  the  evidence 
produced  is  such  as  would  justify  his  committal 
for  trial  if  the  crime  of  which  he  is  accused  had 
been  committed  in  England.  It  is  not  sufficient 
that  there  is  some  evidence.  This  court  will  review 
the  discretion  of  the  magistrate : 

Be  Castioni.  64  L.  T.  Rep.  344 ;  (1891)  1  Q.  R  149; 
60  L.  J.  22,  M.  C. : 

Be  Ouerin,  60  L.  T.  Bep.  538 ;  58  L.  J.  42,  M.  C. 

As  to  the  explosion  at  the  Lobau  Barracks  it  was 
a  political  offence  within  sect.  3,  sub-sect.  1,  of 
the  Act.  No  words  were  added  by  the  Legislature 
as  to  what  constitute  a  political  offence,  nor  i^ 
there  any  restriction  placed  on  the  words  in  the 
Act.  The  plain  simple  meaning  of  the  words 
should  be  taken,  namely,  that  they  refer  to  an 
offence  committed  against  the  State  with  a  political 
motive,  and  with  a  political  object.  The  explosion 
at  the  Lobau  Barracks  is  clearly  such  a  political 
offence. 

Cave,  J. — I  am  of  opinion  that  the  writ  in  this 
case  should  be  refused.  The  principal  ground 
upon  which  Mr.  Bumie  rested  his  case  was  that 
tliere  was  no  evidence  before  the  magistrate  of  the 
identity  of  the  Meunier  whom  he  had  committed 
to  HoUoway  with  the  Meunier  who  is  spoken  of 
by  the  witoiesses  in  the  depositions  sent  from 
France.  That  was  the  point  to  which  I  think  he 
attached  the  most  importance.  The  second  point 
was  that  the  evidence  against  Meunier  was  that 
of  an  accomplice  or  an  accessory  after  the  fact, 
and  that  there  was  no  con-oboration  of  her  evi- 
dence in  any  material  particular.  The  third  point 
was  that  there  being  two  charges  against  the 
prisoner,  there  was  only  one  commitment  to 
Holloway.  The  fourth  point  was  that  the  offence 
was  a  political  offence  within  the  meaning  of  those 
words  in  the  Extradition  Act,  and  not  an  ordinary 
crime.  I  think  it  is  more  convenient  to  take  the 
second  point  first,  and  to  inquire  whether  there 
was  material  corroboration  of  the  evidence  which 
no  doubt  rested  mainly  upon  Madame  Bricout. 
She  gives  a  description  of  ner  acquaintance  with 
Meunier,  and  says  that  some  time  in  March  he  came 
to  lodge  with  her  and  her  husband,  and  from  that 
date  she  gives  a  pretty  particular  and  full  account 
of  him.  and  what  they  did  together  down  to  the 
time  when  the  offence  at  t£e  Cafe  Veiy  was 
actually  committed.  It  is  important  to  see 
whether  in  point  of  fact  she  is  corroborated  with 
regard  to  this  in  material  particular.  Now  she 
says  that  duidng  the  time  they  were  living  together 
there  arose  a  dispute  between  them  owing  to 
Meunier  having  broken  into  the  place  when  he 
found  it  locked,  and  that  that  circumstance 
happened  is  abundantlv  corroborated  by  the 
,  evidence  of    Boy,  the    locksmith  and  his  wife. 
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and  by  the   eTidence   of  the  concierge    at   the 
pJace  where  they  lived  and  hia  wife.    No  doubt 
it  is   said  that  all   that  might  have   been  per- 
fectly tme,  and  yet  that  Meonier  might  have 
been    perfectly    innocent    of    the    crime    with 
which  be  stands  charged.      No  doubt    that    is 
tme,    and    if    that    matter    stood    alone    there 
would  hardly  have  been  sufficient  corroboration 
in  a  material    particular    to  meet   the    general 
principle  which  Mr.  Bumie  invokes.     But  the 
cise  goes  a  great  deal  beyond  that.    There  is  a 
grey  vaJise  which  plays  an  important  part  in  this 
investigation.    It  is  left  by  someone  who  cannot 
be  precisely  identified  in  the  immediate  neigh- 
bourhood of  the  Cafe  V^ry.     Madame  Bricont 
says  that  the  explosive   mixture  was  produced 
from  that  grey  valise,  and  that  Meunier  had  such 
valise  is  deposed  to  by  the  concierge  and  his  wife. 
Bat  further  than  that,  there  is  the  statement  of 
I    Madame  Bricout  that  on  the  Friday  before  the 
offence  was  committed  she  went  to  the  house  of 
one  Francis  in  order  to  get  clothes  for  disguising 
the  identity  of    the  prisoner  Meunier,   and,   of 
coarse,  that  is  far  more  nearly  approaching  the 
offence  itself  than  the  matter  which  I  have  spoken 
of  before.     Now,  in  that  she  is  corroborated  by 
Madame  Roy,  who  says  she  saw  Madame  Bricout 
go  to  the  house  of  the  concierge  and  come  away 
from  it  again  with  a  bundle,   and  by  Madame 
Scellery,  who  says  that  she  saw  Meunier  wear  the 
clothes  which  are  shown  to  have  been  the  clothes 
of  Francis  on  Sunday  and  on  Monday,  the  day  when 
the  explosion  took  place.    Now  those  are  very 
important  matters,  and  do  seem  to  me  to  con-obo- 
rate  in  a  material  particular  the  evidence  which 
Uadame  Bricout    has  given.     It  is,  of  course, 
:   possible   to   take  each  one    of  these    and    say, 
■■  Well,  this  is  but  a  small  matter,"  and  "  that  is 
j   Imt  a  small  matter,"  and  "  the  other  is  only  a  small 
matter."     They  may  all  in  themselves  be  small 
matters,  but  the  whole  of  them  taken  together 
form  very  strong  circumstantial  evidence  to  show 
that  there  must  at  all  events  be  a  considerable 
amount  of    truth  in  what  Madame  Bricout  is 
saying.     I  think  that  the  Solicitor- General  was 
warranted  in  faying  that  there  was  corroborative 
evidence  which  was  sufficient  for  the  magistrate 
to  act  upon.     Before,  however,  passing  from  this 
pomt,  I  should  like  to  say  that  in  my  judgment 
tie  fact  of  whether  there  is  corroborative  evidence 
or  not  is  not  conclusive  of  the  duty  of  the  magis- 
trate, but  that  he  has  to  exercise  a  discretion  in 
these  cases.     The  law  is  not  that  a  man  against 
whom  there  is  only  the  evidence  of  an  accessory  or 
accomplice  is  entitled  to  be  acquitted;   the  law 
falls  short  of  that.    The  judge  must  lay  the  evi- 
dence before  the  jury,  though  at  the  same  time  it 
is  the  practice  of  judges  to  warn  the  jury  against 
acting  upon  the  uncorroboi-ated  evidence  of  an 
accomplice.     No  doubt,  however,  the  jury  are  in 
law  entitled  to  have  that  evidence  laid  before 
them,  and  if  they  choose  to  disregard  the  warning 
•'{  the  judge,  and  are  so  satisfied  of  the  truth  of 
the  accomplice  that  they  will  act  on  his  testimony, 
I  know  no  law  which  says  that  they  shall  not, 
nor  any  power  of  setting  such  a  verdict  aside  in  a 
court  of  law.    At  the  same  time,  the  magistrate 
must  of  coorae  act  upon  his  own  discretion,  and 
if  he  had   said,    "The  evidence  here  is  that  of 
an  accomplice,  there  is  no  material  corroboration, 
and  I  do  not  believe  that  any  jury  would  act  upon 
that  testimony,  and  on  that  ground  I  discharge 


the  accused,"  I  could  not  say  that  he  was  wrong. 
On  the  other  hand,  as  the  learned  magistrate  has 
taken  the  opposite  view,  I  am  also  unable  to  say 
that  he  is  wrong.  The  matter  must  be  one  for  the 
discretion  of  the  magistrate,  with  which  I  think 
this  court  would  hardly  be  justified  in  interfering. 
My  brother  Collins  reminds  me  that  I  have 
omitted  two  other  matters  of  corroboration  which 
seem  to  me  also  to  go  some  way.  According  to 
Madame  Bricout  it  was  arranged  that  the  actual 
perpetrator  of  the  off en6e  should  take  the  explosive 
into  the  cafe  and  should  then  be  called  out  by 
someone  outside,  who  was  thus  to  give  him  an 
excuse  for  going  outside  and  leaving  the  explosive 
within,  and  there  is  peculiar  evidence  given  by 
two  witnesses,  one  the  waiter,  and  the  other  a 
person  who  was  at  the  cafe,  having  some  refresh- 
ment there,  who  both  say  that  they  saw  a  man 
outside  just  before  the  explosion  making  signs. 
Each  of  these  two  witnesses  thought  himself  to 
be  the  person  to  whom  the  signs  were  made,  and 
both  went  out  and  saw  the  man,  and  then  found 
that  they  were  mistaken.  That  is  a  peculiar 
corroboration  no  doubt  of  the  story  which  Madame 
Bricout  tells.  Further,  there  is  the  statement  of 
Madame  Scellery,  that  after  the  offence  had  been 
committed  she  was  with  Meunier  on  a  steamer, 
when  Meunier  gave  her  such  a  vivid  and  detailed 
description  of  uie  way  in  which  the  explosion  had 
taken  place  as  to  impress  her  with  the  conclusion 
that  he  must  have  been  a  party  to  it  himself. 
There  is,  further,  the  fact  that  later  on  he  told 
her  that  it  would  be  necessary  for  him  to  leave 
the  country  for  a  time  for  reasons  which  he  did 
not  very  fully  explain,  but  which  she  appears  to 
have  taken  to  have  referred  to  the  explosion 
at  the  Cafe  Very.  All  these  matters  seem  to 
me  to  be  abundant  corroboration  which  the 
magistrate  rightly  exercised  his  discretion  in 
acting  upon.  The  next  point  was  as  to  the  evi- 
dence of  identity.  Mr.  Bumie  said,  even  if  it  be 
taken  for  granted  that  there  was  perfectly  good 
evidence  against  a  man  of  the  name  of  Meunier, 
as  having  been  engaged  in  these  offences,  there  was 
no  evidence  that  the  man  who  was  before  Sir  John 
Bridge  was  the  man  Meunier,  spoken  of  by  tiie 
witnesses.  No  one  was  called  to  identify  him -as 
the  man  to  whom  the  witnesses  in  the  deposition 
referred.  That,  undoubtedly,  is  perfectly  true, 
but  nevertheless  it  seems  to  me  there  was  sufficient 
evidence  of  his  identity  to  justify  the  magistrate 
in  what  he  did.  [His  Lordship  went  through  the 
evidence.]  With  regard  to  the  question  whether 
this  is  a  political  offence  or  not,  it  appears  to  me 
that  there  must  be,  in  order  to  have  a  political 
offence,  two  distinct  parties,  each  seeking  to 
impose  the  Govenunent  of  its  choice  upon  the 
other,  and  when  you  have  two  distinct  parties  of 
that  kind,  then  no  doubt  offences  incidentally 
committed  in  the  course  of  an  attempt  by  one 
party  to  impose  the  Government  of  its  choice  on 
the  other,  are  to  be  regarded  as  so  connected  with 
the  political  contest  as  to  amount  to  political 
offences.  Here,  however,  there  are  not  two  parties, 
one  seeking  to  impose  its  Grovemment  on  the 
other.  The  party  to  which  the  prisoner  Meunier 
belongs  has  no  form  of  Government  ;which  it 
seeks  to  impose  at  all ;  it  is  the  enemy  apparently 
of  all  Grovemments,  and  its  operations  are  directed 
not  primarily  against  the  Government  but  only 
incidentally,  and  secondai-ily  against  the  members 
of  the  political  body,  but  they  «re  directed 
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primaxUy  acainst  the  members  of  the  general 
bod^,  the  citizens,  and  apparently  only  casuaiUy 
agamst  the  Groremment  or  goremm^  body.  The 
offences  of  which  Anarchists  are  said  to  be,  and 
in  some  cases  have  been  proved  to  be,  the  autiiors, 
axe  in  the  main  offences  against  the  citizens 
generally,  rather  than  against  the  Grovemment 
qua  Government,  and  in  my  judgment  such 
proceedings  cannot  rightly  be  classed  as  political 
offences,  and  so  to  escape  from  the  meshes  of 
the  Extradition  Act.  *  am  very  clearly  of 
opinion  that  the  writ  ought  not  to  go  on  the 
ground  of  this  being  a  political  offence,  because 
it  was  not  a  political  offence  within  the  meaning 
of  the  Extradition  Act,  but  an  ordinary  crime 
against  a  private  citizen,  and  not  against  members 
ca  the  Government.  I  am  of  opinioni  therefore, 
that  theappUcation  fails  on  all  grounds,  and  must 
be  dismissed. 

Collins,  J. — I  am  entirely  of  the  same  opinion, 
and  on  the  same  grounds,    ^^j^jf^  „y.„,^ 

Solicitor  for  the  prisoner,  T.  0.  Evans. 
Solicitor  for  the  Secretary  of  State,  The  Solicitor 
to  the  Treasury. 


June  12, 13,  and  14. 
(Before  Cave  and  Goluns,  JJ.) 
Be  The  Libebatob  Pebmakekt  Benefit 
BviLDiNQ  Society,  (a) 
Suilding  society — Solicitor — Officer  of  the  society 
— Liability  for  misfeasance  —  The    Companies 
{Winding-up)  Act  1890  (53  *  54  Vict.  c.  63), 
«.  10. 

W.,  a  solicitor,  was  appointed  and  acted  as  sole 
soUeitor  to  the  Liberator  Society,  which  was 
incorporated  under  the  Building  Societies  Act 
1874,  at  an  annual  salary  out  of  which  he 
vms  to  pay  offi,cer»,  derks,  &e.,  and  undertook 
to  pay  over  to  the  society  aU  fees  and  costs 
paid  to  him  by  clients  of  the  society.  An 
order  was  subsequently  made  for  the  compulsory 
roinding-up  of  the  society,  and  pursuant  to  rule  78 
of  the  Companies  ( Winding-up)  Act  1890,  appli- 
cation was  made  by  the  official  receiver  to  bring 
to  the  notice  of  the  court  certain  acts  of  m.is- 
feasance  committed  by  W.,  and  for  an  order 
Oiat  he  should  contribute  to  the  assets  of  the 
society  «um«  received  by  him.  as  officer  thereof. 

Held,  by  Cave  and  Collins  JJ.,  that,  although 
prima  facie  a  solicitor  is  not  any  more  an 
officer  of  a  society  than  is  a  banker,  yet  inas- 
miUch  as  W.  had  agreed  to  do  aU  the  work  that 
the  society  had  for  him  to  do  in  consideration 
of  a  fixed  salary,  and  to  forego  as  far  as  the 
members  of  the  society  were  concerned  aU  the 
ordinary  rules  with  regard  to  payment,  and 
as  he  had  acted  practically  as  me  society's 
financial  manager,  he  was  an  officer  of  the  society 
urithin  sect.  10  of  the  Companies  (Winding-up) 
Act  1890  (53  &  64  Vict.  c.  63),  and  that  as  such 
his  estate  was  liable  to  contribute  to  the  assets 
of  the  society  all  sums  that  he  had  received  a» 
"  officer  "  of  the  society. 

This  was  an  appeal  from  an  order  made  by  his 
Honour  Mr.  Commissioner  Eerr,  on  the  24th  April 
1894,  in  the  City  of  London  Court,  on  an  appli- 
cation by  the  official  receiver   and  liquidator  to 

(a)  Bsported  by  Hikbt  Luaa,  Eiq.,  B«niater-»t-LaMr. 


make  the  estate  of  H.  G-.  Wright,  solicitor,  liable, 
as   officer  of    the  Liberator  Permanent  Benefit 
Building  Society,  to  refund  certain  sums  of  money 
which  he  had  received,  it  was  alleged  as  officer  d      i 
the  society,  as  commission  on  various  transactions       j 
in  which  the  society  had  been  engaged. 

Certain  facts  were  set  out  in  the  official  re- 
cover's  report,  and  accepted  by  both  parties  u       j 
substantially  representing  the  facts  of  the  case. 

The  report  was  made  pursuant  to  rule  78  of  the 
Companies  Winding-up  Rules  1890.  and  the  facte 
so  far  as  they  are  material  are  as  follows  : 

1.  This  report  is  made  to  bring  to  the  notice  of  the 
court  certain  acts  of  miafeaaanoe  committed  hj  H.  G. 
Wright,  an  ofSoer  of  the  society,  and  now  a  convict  ii 
Her  Majesty's  Prison,  at  Wormwood  Scmbbs. 

2.  The  society  was  formed  in  Jnly  1868,  and  was  is- 
oorporated  nnder  the  Building  Societies  Aot  1874,  on  tin 
11th  Dec.  1874. 

3.  On  the  4Ui  Oct.  1892  an  order  was  made  for  tie 
oompolsory  winding-np  of  the  society. 

4.  Wright  and  certain  officers  of  tiie  society  have  bees 
examined  in  this  winding-up  nnder  sect.  8  of  the  Com- 
panies Winding-up  Act  1890. 

5.  The  facts  hereinafter  stated  are  derived  by  me  from 
the  depositions  of  Wright  on  his  examination,  from 
doonments  produced  and  verified  at  such  examinatioo, 
from  the  books  and  papers  of  the  society,  and  from  tlu 
affidavits  filed  in  this  matter. 

6.  In  the  year  1873  Wright  was  appointed  joint 
solicitor  to  the  society  with  a  Mr.  Pattison.  On  tic 
6th  March  1876  Wright  was  appointed  sole  solicitor  to 
the  society  at  a  salary  of  16501.  a  year,  for  which  he  nu 
to  provide  offices,  clerks,  stationery,  and  all  post  and 
petty  expenses.  He  was  also  to  pay  over  to  the  sodrty 
all  fees  and  costs  paid  to  him  by  the  clients  of  the  society. 

7.  Wright  oontinned  to  be  the  sole  solicitor  to  t^ 
society  nntil  Dec.  1887.  On  the  9th  Jan.  1888  Mesin. 
Bonner,  Wrigbt,  Thompson,  Bonner,  and  Bnmie,  of 
which  firm  Wright  was  a  partner,  were  appointed  tbe 
society's  solicitors,  at  the  same  salary  as  had  been  paid 
to  Wright,  and  that  firm  oontinned  to  be  the  soUoitan  of 
the  society  down  to  the  date  of  the  liquidation  ;  whilat 
his  firm  were  the  soUcitors  of  the  society  Wright  «u 
principally  concerned  in  matters  relating  to  the  society. 

8.  On  the  20th  Dec.  1887  Wright  was  appointed 
financial  mans^r  of  the  society  from  the  1st  Jan.  18S8, 
at  a  salary  of  5002.  per  annum.  In  the  year  1890  he 
sent  in  his  resignation  of  this  post,  which  wag  accepted 
by  the  board  as  from  the  29th  Sept.  1890,  bat  befoie 
the  resignation  took  effect  he  was  re-appointed  finaneisl 
manager  jointiy  with  Mr.  Dibley  for  twelve  month; 
from  the  29th  Sept.  1890,  at  the  salary  of  5001.  a  y«r 
between  them.  Dibley  was  to  take  the  first  six  montiu. 
and  Wright  the  second.  He  was  again  re-appointed 
financial  manager  for  twelve  months  from  29th  Sept 
1891  jointly  with  a  Mr.  Booth,  at  the  same  salary  ss 
before. 

9.  The  society  was  closely  connected  with  a  nombs 
of  companies,  commonly  known  as  the  Balfour  group. 
One  of  these  companies,  called  the  Lands  AUotmsot 
Company,  was  incorporated  on  the  25th  Nov.  1367,  sad 
in  1868  promoted  the  society  for  the  purpose  of  makiiig 
advances  to  purchasers  from  the  company.  Bat  the 
company  appears  not  to  have  done  any  busineae  until 
1872.  On  the  16th  Jan.  1893  an  order  to  wind-np  the 
company  was  made  on  a  creditor's  petition  presented  on 
the  24th  Oct.  1892.  The  society  has  claims  against  the 
company  estimated  to  amount  to  upwards  of  1,000,OOOL 

10.  On  the  26th  Oct.  1874  Wright  and  Pattison  were 
appointed  solicitors  of  the  Lands  Allotment  Campaay- 
On  the  13th  March  1876  Wright  became  the  sole  soUei- 
tor  of  the  company,  and  he  oontinned  to  hold  that  office 
until  the  6th  Sept.  1892,  when  his  firm  were  appointad 
soUcitors  in  his  place. 
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11.  The  other  companies  inclnded  in  the  Balfour 
gtoap  worked  together,  and  most  of  the  directors  and 
oSeiala  of  one  company  have  at  some  time  been  directors 
or  offioials  of  one  or  more  of  the  other  companies. 

The  report  then  proceeded  to  deal  at  length  with 
the  Tarious  tranaactions  in  connection  with  the 
«8tate,  which  were  divided  into  the  following  five 
heads:  (a)  The  Romford  Estate,  (b)  The  Forged 
Bills,  (o)  The  Strand  Estate,  (d)  The  Albert 
Hall  Parchase.    (e)  The  Queen's  Gate  Purchase. 

Mr.  GommiaBioner  Kerr  held  that  Wright, 
as  solicitor,  was  not  an  officer  of  the  said  society 
vithin  the  meaning  of  sect.  10  of  the  Com- 
panies (Winding-up)  Act  1890,  and  made  no 
Older  as  to  so  much  of  the  application  as  re- 
lated to  the  several  snms  claimed  in  connec- 
tion with  the  Bomford  Estate  and  with  a  sum 
claimed  in  respect  of  the  Forged  Bills,  but 
ordered  that  Wright  was  liable  to  contribute  to 
the  assets  of  the  said  society  all  sums  received 
^  him  in  respect  of  the  Strand  Estate,  the  Albert 
Ball,  and  the  Queen's  Gate  Estate,  after  making 
SQch  deductions  as  it  should  be  found  he  was 
entitled  to  be  allowed. 

Wright  appealed  against  so  much  of  this 
<B^  as  dec^-ed  that  he  was  an  officer  of  the 
society,  and  as  such  liable  to  contribute  to  its 
assets  all  snms  received  by  him  in  connection  with 
the  thi.ee  last  mentioned  estates  on  the  ground, 
amongst  others,  that  he  never  was  an  officer  of 
^  society  within  the  meaning  of  the  before- 
Bientioned  section. 

The  liqnidator  thereupon  gave  notice  of  a  cross- 
appeal,  claiming  that  so  much  of  the  order  as 
declared  that  Wright,  as  solicitor,  was  not  an 
officer  of  the  society  within  sect.  10  should  be 
ntried;  and  that  it  should  be  declared  that 
Wright  was  such  an  officer  and  was  liable  to  con- 
tribute to  the  assets  of  the  society  the  several 
soma  in  connection  with  the  Bomford  Estate,  and 
the  sum  in  respect  of  the  Forged  Bills,  on  the 
foUowing  grounds,  amongst  others :  (1)  that 
Wright  was  an  officer  of  the  said  society  within 
sect.  10  of  the  Companies  (Winding-up)  Act  1890 
(53  &  54  Yict.  c.  63),  which  provides  as  follows : 

(1.)  Where  in  the  ooarae  of  the  windinf;-np  of  a  company 
■nidn  the  Companies  Acta  it  appears  that  any  person 
who  has  taken  part  in  the  formation  or  promotion  of  the 
company,  or  any  past  or  present  director,  manager, 
liquidator,  or  other  officer  of  the  company,  has  mis- 
applisd  or  retained,  or  become  liable  or  accountable  fur 
a&j  moneys  or  property  of  the  company,  or  been  guilty 
of  any  misfeaaanoe  or  breach  of  trust  in  relation  to  the 
company,  the  conrt  may,  on  the  application  of  the 
official  receiver,  or  of  the  liquidator  of  the  company  or 
|>(  uiy  creditor  or  contributory  of  the  company,  examine 
[  nto  the  conduct  of  snoh  promoter,  director,  manager, 
hqoidator,  or  other  officer  of  the  company,  and  compel 
kin  to  repay  any  moneys,  or  restore  any  property  so 
Bu<iappli<)d  or  retained,  or  for  which  he  has  become  liable 
or  acdonntable,  together  with  interest  after  such  rate  as 
tte  court  thinks  just,  or  to  contribute  such  sums  of 
<■■<»<;  to  the  assets  of  the  company  by  way  of  com- 
P^i'ation  in  respect  of  such  misapplication,  retainer, 
"irfMssiiee,  or  breach  of  trust  as  the  court  thinks  jxuA. 

('■)  The  prorisionB  of  this  section  shaU  apply  iu  the 
^^'''hiig.ap  of  any  company  under  the  Companies  Acts, 
whether  the  same  is  being  wound-up  by  or  subieot  to  the 
•operrition  of  the  court,  or  is  being  wound-up  voluntarily, 
*™  whether  the  winding-up  commenced  before  or  after 
u«  paeaing  of  this  Act,  and  notwithstanding  that  the 
offeaoe  is  one  for  which  the  offender  may  be  criminally 
mpoBsble. 


Chegter  {drain  with  him)  appeared  on  behalf  of 
Wright. — As  to  whether  Wright,  as  solicitor,  is 
an  officer  of  the  society,  it  is  submitted  that  he  is 
not  an  "officer."  The  dictnm  of  Pearson,  J.  in 
Be  Oreat  Western  Forest  of  Dean  Coal  Consumers 
Company  Limited ;  Carter's  ease  (54  L.  T.  Rep. 
531 ;  31  Ch.  Div.  496),  is  in  point.  There  it  is 
laid  down  that  a  solicitor  is  not  an  officer  of  the 
company  any  more  than  a  banker,  who  has  been 
held  not  to  be  an  officer  of  the  company  in  any 
sense  whatever : 

Be  Imperial  Lattd  Company  of  Mar$eille$,  22  L.  T. 
Bep.  598 ;  L.  Kep.  10  Eq.  298. 

In  Carter's  case  (ubisup.)  Pearson,  J.  expressed  his 
doubts  as  to  whether  Be  Patent  Bread  Machinery 
Company ;  Ex  parte  Valpy  and  Chaplin  (26  L.  T. 
Bep.  228 ;  L.  Bep.  7  Ch.  289)  could  be  followed 
now.  ' 

Theobald  {Farwell,  Q.C.  with  him)  appeared  for 
the  official  receiver  and  liquidator. — Carter's  ease 
was  quite  a  different  case  from  the  present  one, 
and  should  be  distinguished  from  it.  The  solici- 
tor in  a  society  like  tnis  is  really  a  manager,  and 
is  essential  to  the  society.  He  dearly  comes  within 
sect.  10. 

Chester  in  reply. 

Gate,  J. — I  think  in  disposing  of  this  case  it 
will  be  convenient  to  take  the  x)oints  in  what  is 
their  natural  order,  that  is,  first  in  the  order  in 
which  they  are  presented  to  us  upon  the  appeal 
by  Wright,  and  then  in  the  order  in  which  they 
are  presented  to  us  on  the  cross-appeal.  The  first 
objection  made  upon  the  appeal  is,  that  Wright 
never  was  an  officer  of  the  society.  The  learned 
commissioner  has  held  that  at  any  rate  he  was  so 
after  he  was  made  financial  manager,  and  it  seems 
to  me  that  tliat  is  obviously  correct,  and  that  that 
disposes  of  the  appeal  of  Wright  upon  that  point. 
[The  learned  Judge  then  went  on  to  deal  at  length 
with  the  other  points  raised  by  the  appellant,  but 
which  are  immaterial  to  this  reports  Then  comes 
the  question  of  the  cross-appeal.  The  first  point 
raised  on  the  cross-appeal  is  that  Mr.  Commis- 
sioner Kerr  was  wrong  in  holding  that  Wright 
was  not  an  officer  of  the  society  until  he  became 
financial  manager.  It  is  contended  tliat  he  became 
an  officer  of  the  society  on  the  6th  March  1876, 
when  he  was  appointed  solicitor  to  the  society  at 
a  salary  of  1650i.  a  year,  for  which  he  was  to 
provide  offices,  clerks,  stationery,  and  all  posting 
and  petty  expenses,  and  to  pay  over  to  the  society 
all  the  fees  and  costs  paid  to  him  by  the  clients  of 
the  society.  Now,  we  have  been  referred  to  two 
or  three  cases  upon  that  point,  of  which  the  most 
material  is  the  one  before  the  late  Pearson,  J. 
{Carter's  case,  54  L.  T.  Bep.  531 ;  31  Ch.  Div.  496). 
in  which  that  learned  judge  held  that  a  solicitor 
was  not  an  officer  of  the  society  then  before  him. 
I  entirely  agree  with  that  decision.  It  seems  to 
me  that  merely  because  he  was  appointed  solicitor 
to  the  society,  without  more,  the  solicitor  does  not 
become  an  officer  of  the  society  any  more  than  it 
has  been  held  that  a  banker  does  if  he  is 
appointed  banker  to  the  society,  or  a  broker  if  he 
is  appointed  broker  to  the  society,  or  the  auditor 
if  he  is  appointed  auditor  to  the  society.  All  these 
persons  i^ender  services  to  the  society,  but  they 
cannot  be!  said  to  be  in  the  employment  of  the 
society  so  as  to  make  them  officials  ;  and  the  de- 
cision  of  Pearson,  J.  depends   upon  that  fact. 
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That  learned  judge  points  ont  that  a  solicitor 
who  receives  no  b^tt,  who  is  perfectly  indepen- 
dent, merelv  acts  for  the  society  when  they  choose 
to  come  to  him  to  do  certain  legal  bnsinesa,  whose 
relations  with  the  society  are  regulated  by  the 
laws  affecting  solicitors  so  that  he  can  put  an  end 
to  those  relations  at  any  time ;  in  no  such  case 
can  he  be  said  to  be  in  the  employ  of  the  society. 
Here,  however,  things  ai-e  changed.  The  solicitor 
agrees  to  forego  his  ordinary  rights  of  refusing 
to  take  up  this,  that,  or  the  other  business  which 
may  be  offered  to  him,  and  agrees  to  do  all  the 
work  that  the  society  may  have  for  him  to  do  in 
consideration  of  a  fixed  salary,  and  to  take  no  fees 
from  the  members  of  the  society,  or,  if  he  does, 
to  pay  them  all  over  to  the  society,  who  are  in 
fact  to  have  them.  That  altogether  alters  his 
position ;  he  is  no  longer  an  independent  solicitor 
cap&bleof  ezercisi&ghisown discretion  asto accept- 
ing or  refusing  a  particular  branch  of  business 
that  is  brought  to  aim  to  do.  He  imdertakes  to 
do  all  the  work  that  the  society  have  for  the 
solicitor  to  do.  He  undertakes  to  be  paid  for  it 
by  a  fixed  salary,  and  to  forego,  as  far  as  the 
members  of  the  society  are  concerned,  all  the 
ordinary  rules  with  regard  to  payment,  and  of 
course  he  becomes  exempt  from  all  the  regula- 
tions which  are  made  (wiui  regard  to  taxation  of 
costs  for  instance)  for  the  purpose  of  regulating 
transactions  between  solicitor  and  client,  and  the 
charges  that  he  might  make  for  work  done  for  the 
society,  I  think  that  the  change  is  of  such  a 
character  as  to  constitute  Wright  an  officer  of  the 
society,  and  that  it  should  be  so  regarded  from 
the  time  when  he  accepted  office  upon  those  terms. 
[The  learned  Judge  then  dealt  with  other  points 
raised,  and  in  conclusion  said :]  In  the  result  I 
am  of  opinion  that  Wright's  appeal  should  be 
dismissed,  but  that  the  cross-appeal  should  be 
allowed,  and  that  the  case  should  go  back  with 
our  determination  that  Wright  became  an  officer 
of  the  society  when  he  was  appointed  solicitor, 
under  the  terms  which  I  have  referred  to,  on  the 
6th  March  1876. 

Collins,  J. — I  am  of  the  same  opinion,  and  as 
the  case  is  one  of  considerable  importance,  and 
has  been  argued  so  ably  on  both  sides.  I  think  I 
ought  to  add  a  few  words :  First  of  all,  as  to  the 
question  raised  whether  or  not  Wright  was  an 
officer  of  the  society.  This  part  of  the  case  is 
perhaps  beat  dealt  with  on  the  cross-appeal,  which 
rests  for  its  foundation  mainly  upon  the  pro- 

rsition  that  a  solicitor  is  an  officer  of  the  society. 
think  it  is  established  that  Wright  was  not 
merely  solicitor  to  the  society,  but  an  officer 
thereof.  I  entirely  agree  with  what  has  fallen 
from  my  learned  brother,  that  prima  facie  a 
solicitor  is  not  any  more  an  officer  of  a  society 
than  is  a  banker.  He  is  not  there  to  carry  out  the 
actual  purposes  for  which  the  society  exists ;  he 
is  not  one  of  their  officers  or  agents  in  carrying 
those  purposes  out ;  he  is  an  independent  person 
to  give  them  independent  advice.  But  here  some 
of  the  very  circumstances  exist,  on  the  absence 
of  which  the  opinion  of  Pearson,  J.  in  the  case 
before  him  was  grounded.  Here  Wright  was  paid 
a  fixed  salary,  and  looking,  as  we  are  entitled  to 
look,  at  the  facts  reported  to  us  by  the  official 
receiver,  it  is  obvious  to  me  that  in  this  case,  upon 
the  facts,  Wright  was  acting  in  the  capacity  not 
only  of  a  solicitor,  but  much  more  nearly  in  the 
capacity  which  he  ultimately  assumed  in  name  as 


well  as  in  fact,  namely,  that  of  financial  manager 
to  the  Liberator  Building  Society.  Taking  the 
number  of  transactions  that  are  detailed  here, 
they  are  all  of  them  such  as  a  solicitor  wonid 
prima  facie  have  no  part  at  all  in,  and  are  mnck 
more  akin  to  the  duties  of  financial  manager.  I 
have  therefore  no  hesitation  in  saying,  as  a  fact 
in  this  case,  that  Wright  is  to  be  regarded  as  an 
officer  of  the  society.  As  to  Wright's  appeal, 
therefore,  I  think  it  must  be  dismissed. 

Wright's  appeal  diamissed  a^tordingly,  with 
leaee  to  appeal.  Cross-appeal  of  the  liqui- 
dator allowed. 

Solicitors  for  H.  G.  Wright,  Bonner,  Thompto*. 
Biirnie.  and  Co. 

Solicitors  for  the  official  receiver  and  liquidator, 
Thortie  and  Welsford. 


QUEEN'S  BENCH  DIVISION,   IN    BA2JK- 
BUPTCT. 

Monday,  July  23. 

(Before  Williams,  J.) 

Be  HaLLETT  ;    Ex  parte  NATIONAL  InSUSANCB 

Company,  (a) 

Bankruptcy — Shares  in  company — Not  fully  paii 
— Disclaimer — Proof  for  damages  by  reason  of. 

The  trustee  in  bankruptcy  of  a  debtor  toko  tea* 

the  holder  of  shares  in  a  company  which  vert 

not  fully  paid,    disclaimed    the    shares.      Tht 

liquidator  of  the  company  put  in  a  proof  against 

the  debtor's  estate  for  the  damage  sustained  hy 

the   operation  of  the  disclaimer,  and  assestei 

that  damage  at  tiie  amount  unpaid  on  the  sharet. 

The  trustee  rejected  the  proof. 

Held,  that  the  proof  must  be   admitted  for  tie 

amottnt  claimed  subject  to  a  deduction  for  tke 

value,  if  any,  of  any  shares  received  back  by  tke 

company,  and  any  other  advantage  the  company 

had  gained  by  reason  of  the  disclaimer. 

This  was  an  appeal  by  the  liquidator  of  the 

National  Insurance  Company  from  the  rejection 

by  the  trustee  of  the  separate  estate  of  Milford 

Hallett  of  a  proof  for  4000Z.  for  damages  caused 

to  the  company  owing  to  the  disclaimer  by  the 

trustee  of  1000  shares  in  the  company. 

On  the  2nd  June  1893  a  receiving  order  was 
made  against  the  debtor,  Milford  Hallett.  At 
the  time  of  the  receiving  order  the  debtor  was  the 
registered  holder  of  10<X)  shares  of  5{.  each  in  the 
National  Insurance  Company,  on  which  only  lOi. 
per  share  had  been  paid  up,  and  on  the  6th  Aug. 
the  trustee  of  the  debtor  disclaimed  the  shares. 
Prior  to  such  disclaimer  a  call  of  12.  per  share 
had  been  made  by  the  company,  payable  after 
the  date  of  the  disclaimer. 

On  the  4th  Sept.  a  petition  for  winding-up  the 
company  was  presented. 

On  the  6th  Sept.  proof  was  put  in  by  the  liqui- 
dator for  45001.,  the  whole  amount  due  and  unpaid 
on  the  shares.  The  trustee  rejected  the  proof 
with  the  exception  of  bOOl.,  the  amount  due  on 
the  call  of  11.  per  share  made  prior  to  the 
disclaimer. 

On  the  3l8t  Oct.  the  liquidator  put  in  an 
amended  proof,  claiming  40001.  for  dama^ 
caused  by  the  operation  of  the  disclodmer,  being 

<i;  Meponed  bj-  Wai.tkh  B.  Yates,  Eiiq.,B»rriirt«^-l»'- 
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the  amoant  which  might  be  called  np  on  the 
shares. 

The  tmstee  rejected  the  amended  proof,  and 
tiie  liquidator  appealed. 

SemtUm  (Fleieher  Moulton,  Q.C.  with  him)  for 
the  appellant. — The  proof  must  be  admitted.  The 
company  hare  suffered  hj  the  operation  of  the 
discfaiiner  and  are  entitled  to  damages  for  the  loss 
sustained.  That  damage  they  estimate  at  the 
amount  due  on  the  shares.  The  debtor  was  liable 
to  pay  ioOOl.,  and  this  we  claim  as  damages  : 

Re  Weat  of  England  Bank ;  Ex  parte  Budden,  41 

L.  T.  Eep.  979  ;  12  Ch.  Div.  288  j 
J!z  part«  Llynvi  Coal  Company  ;  Re  Bide,  25  L.  T. 

Bep.  609;  L.  Bep.  7Ch.  28; 
Ke  Mereantile  Marine  Company,  25  Ch.  Dir.  415. 

Herbert  Beed,  Q.C.  and  Whateley  for  the 
tmstee. — ^It  may  be  perfectly  con-ect  to  say  that 
there  is  a  right  of  proof  for  damages,  but  the 

I   amoant  of  that  proof  must  depend  on  the  real 

!  loss  snstained : 

j  Re  Muggeridge,  L.  Bep.  10  Eq.  443. 

I  Wiu.iA.H8,  J. — In  this  case  I  am  of  opinion 
that  this  appeal  must  be  allowed.  But  for  the 
^laimer  the  liquidator  could  have  pi-ored  for 
the  fuU  amount  of  the  liabilitr  of  W.  Hallett,  and 
to  the  extent  required  for  the  purposes  of  the 
liqnidation.  I  must  asstmie  the  full  amount  would 
bare  been  called  up,  and  if  so  there  would  have 
been  a  right  of  proof  for  the  f uU  amount  of  the 
calls  due  and  for  which  Mr.  Hallett  was  liable. 
Kow,  that  ridht  was  lost  by  the  operation  of  the 
<Usclaimer.  Then  comes  the  claim  for  damages. 
Xow,  is  there  anything  here  which  shows  the 
'damages  ought  to  be  redaced  P  If  it  was  likely 
that  the  liquidator   would    get    any    advantage 

^  vhich    he    would   not   have    got   but   for   the 

{  'disclaimer,  that  would  have  to  be  considered.    If, 

'  ioT  example,  the  shares  which  he  got  back  again 
lad  a  value,  that  value  would  have  to  be  deducted. 
'Rere  they  have  no  value,  and  there  does  not  seem 
io  be  any  other  advantage  that  the  liquidator 
ma;  get  that  can  be  valued  or  that  can  reduce 
the  damages.     The  proof  must  be  admitted. 

Appeal  alloiced. 

Solicitors  for  the  appellant,  Parker,   Oarrett, 
and  Palmer. 
SoUcitors  for  the  trustee,  Booper  and  Whately. 


fiomt  of  i/orns. 

May  8,  Jwie  25,  26,  and  Aug.  2. 
(Before    the   Lobo    Chancellob    (Hei-schell), 

Lords  Watson,  Ashboitbnb,  and  Mobbis.) 
London    County    Council    v.   Assessment 

Committee    of    St.    Geobgb's,    Hanoveb- 

8QUABE.  (a) 
OS   APPEAL   FBOM  THE  COUBT     OF     APPEAL     IN 
ENGLAND. 

Poor  rate — Valuation  list — Valuation  (Metropolis) 
Act  1869  (32  *  33  Vict.  e.  67),  ».  32— FoZua«»» 
of  individual  hereditoTnent*. 

An  appeal  againet  "  the  total  of  the  grata  value," 
or  "the  total  of  the  rateable  value,"  of  a 
parith  under  tect.  32  of  the  Valuation  {Metro- 

(a)  Bcpoitad  by  C.  £.  Maldxh,  Esq.,  BuTUter-«t-L«w. 
ToL  LZZI_  1828. 


polit)  Act  1869  (32  &  33  Vict.  c.  67)  cannot  be 
preferred  on  the  ground  that  the  valuation  of 
individual  hereditaments  is  incorrect. 
Judgment  of  the  court  below  affirmed. 

This  was  an  appealf  rom  a  judgmentof  the  Court  of 
Appeal  (Lord  Esher,  M.R.,Bowen  and  Kay,  L.J  J.), 
reported  in  (1893)  2  Q.  B.  476,  who  had  affirmed 
an  order  of  the  Divisional  Court  (Charles  and 
Williams,  JJ.)  directing  that  a  prohibition  should 
issue  to  the  justices  of  the  county  of  London  pro- 
hibiting them  from  further  proceeding  in  an 
appeal  Dy  the  appellants  against  the  valuation 
list  of  the  pai'ish  of  St.  George's,  Hanover-square, 
in  which  the  appellants  objected  that  the  total  of 
the  gross  values  of  the  hereditaments  in  the 
parish  of  2,200,4862.  was  too  low  to  the  extent  of 
260,076!.,  and  that  the  total  of  the  rateable  values 
of  such  hereditaments,  1,841,7612.  was  too  low  to 
the  extent  of  200,1342.  The  Queen's  Bench 
Division  made  an  order  for  prohibition  on  the 
ground  that  the  appeal  was  out  of  time.  The  Court 
of  Appeal  affirmed  the  decision  of  the  court  below 
on  the  ground  that  the  appeal  was  in  reality  an 
attempt  to  revise  the  valuations  of  individual 
hereditaments  in  the  absence  of  the  parties 
interested,  and  that  the  Valuation  (Metropolis) 
Act  1869  did  not  allow  the  totals  of  the  lists  to  be 
questioned  on  appeal  on  the  allegation  that  some 
of  the  hereditaments  in  the  list  had  been  under- 
assessed, and  that  such  an  appeal  was  not  one 
which  the  quarter  sessions  had  jurisdiction  to 
entertain.   The  London  County  Council  appealed. 

Sir  R.  Webster,  Q.C,  Bosanquet,  Q.C,  and 
Avory,  for  the  appelluits,  argued  that  the  conten- 
tion of  the  respondents  was,  that  there  was  no 
power  to  appeal  against  totals  on  the  ground  that 
some  indi'vidual  nereditaments  had  been  rated 
too  low.  Rating  powers  are  given  to  the  county 
council  by  the  Local  Government  Act  of  1888  (51  & 
52  Vict.  c.  41) ;  but  the  right  of  appeal  is  under 
the  Valuation  Act  of  1869  (32  &  33  Vict.  c.  67). 
The  county  council  are  "  aggrieved  "  'within  sect. 
32  of  the  Act  if  a  parish  is  rated  too  low.  The 
power  to  appeal  against  totals  was  originally 
given  by  the  County  Bating  Act  of  1852,  but, 
though  this  Act  was  repealed  as  far  as  regards 
London  by  the  Act  of  1869,  the  power  of  appealing 
was  preserved  by  sects.  19  and  32.  It  is  given  not 
only  to  the  county  council,  but  to  other  bodies 
also,  and  to  individual  ratepayers,  and  the  -valua- 
tion list  is  open  to  every  ratepayer.  There  are 
two  evils  in  a  parish  returning  its  total  too  low ; 
it  pays  too  little,  and  other  parishes  have  to  pay  too 
much.  The  point  as  to  the  alteration  of  a  total 
in  consequence  of  the  improper  assessment  of 
particular  hereditaments  was  not  discussed  in  the 
court  below,  but  was  fully  discussed  in  Beg.y. 
Justices  of  Middlesex  (17  Q.  B.  Div.  394).  The 
statute  is  difficult  to  understand,  because  the 
"  totals "  of  the  sross  values  and  of  the  rateable 
values  are  not  the  sums  of  the  separate  assess- 
ments, but  have  acquired  a  different  and  peculiar 
meaning.  But  the  difficulty  of  working  out  the 
scheme  of  the  Act  is  no  argument  against  the 
right  of  appeal.  See  Beg.  v.  Edlin  (65  L.  T.  Rep. 
83),  which  was  followed  in  Beg.  v.  Woolwich  (65 
L.  T.  Bep.  460 ;  (1891)  2  Q.  B.  Div.  712).  "  Totals  " 
as  between  parishes  are  something  different  from 
the  sum  of  assessments.  See  sect.  32  of  the  Act 
-with  the  definition  of  "  gross "  and  "  rateable  " 
value  in  sect.  4,  read  into  it.    The  appeal  of  an 
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individual  ratepayer  is  to  have  no  effect  upon  the 
total  because  of  the  inconvenience  of  frequent 
alterations,  but  there  cannot  be  an  appeal  ^^nst 
totals  without  going  into  the  individual  asses- 
mentfi.  The  i-esolt  of  the  decision  of  the  Court  of 
Appeal  is,  that  there  is  no  way  of  dealing  with  an 
tmaer-yaluation  for  a  period  of  five  years. 

Poland,  Q.C.  (Sir  E.  Clarice,  Q.C.  and  Danck- 
werts  with  him),  for  the  respondents,  maintained 
that  the  appellants  had  picked  out  everything  which 
they  thought  was  rated  too  low,  and  had  let  alone 
the  hereditaments  which  were  rated  too  high. 
Some  pai-ts  of  a  parish  may  go  down  in  vahie 
during  the  five  years  period.  As  the  law  stands, 
the  individual  assessments  cannot  be  questioned 
on  an  appeal  against  totals;  if  necessary,  the 
matter  must  be  dealt  with  by  legislation.  The 
whole  process  of  making  a  rate  by  the  assessment 
committee  under  the  Act  most  be  considered. 
Sect.  8  provides  that  the  surveyor  of  taxes  shall 
attend  the  assessment  committee,  and  sect.  52 
gives  him  a  right  of  appeal  against  the  valuation, 
which  puts  a  great  check  on  the  overseers  of  the 
parish  and  the  assessment  committee.  [He  was 
stopped  by  the  House.] 

Sir  R.  Webster,  Q.C.  was  heard  in  reply. 

At  the  conclusion  of  the  arguments  their  Lord- 
ships took  time  to  consider  their  judgment. 

Aug.  2. — Their  Lordships  gave  judgment  as 
follows : — 

The  LoBD  Chancelloe  (Hei-schell). —  My 
Liords :  This  is  an  appeal  from  an  order  of  the 
Court  of  Appeal  affirming  an  order  of  the  Queen's 
Bench  Division,  which  directed  that  a  pi-olubition 
should  issue  to  the  justices  of  the  county  of 
London  prohibiting  them  from  further  proceeding 
in  an  appeal  by  the  appellants  against  the  valua- 
tion list  of  the  parish  of  St.  Greorge's,  Hanover- 
square.  The  appeal  in  question  was  one  in  which 
the  appellants  objected  to  the  totals  of  the  gross 
and  rateable  values  of  the  parish  as  being  too  low. 
There  was  appended  to  the  appellants'  case,  before 
the  sessions,  a  schedule  containing  a  list  of  3000 
hereditaments.  Against  these  were  set  the  gross 
and  rateable  values  respectively  shown  by  the 
valuation  list  and  what  the  appellants  alleged 
were  the  gross  and  rateable  values  of  the  same 
hereditaments  respectively.  The  increase  of  the 
gross  values  amounted  in  the  aggregate  to 
260,076{.,  and  the  increase  of  the  rateable  values 
to  200,1342.  Now,  it  is  plain  that  the  mere  fact 
that  certain  hereditaments  in  a  parish  are  under- 
valued does  not  prove  that  the  total  valuation  is 
lower  than  it  ought  to  be,  for  there  may  be  other 
hereditaments  in  the  parish  which  are  as  much 
overvalued.  It  was  truly  said  that  this  would  not 
afford  ground  for  a  prolubition.  But  I  refer  to  it 
for  the  purpose  of  showing  that,  if  the  appellants' 
contention  be  well  founded  and  they  ai-e  entitled 
to  maintain  that  the  totals  are  too  low  because 
particular  hereditaments  were  undervalued,  it 
would  necessarily  involve  an  inquiry  into  and 
revision  of  the  entire  valuation  of  the  parish. 
Moreover,  if  they  are  entitled  to  obtain  an  altera- 
tion of  the  totals  by  showing  that  by  reason  of  the 
under- valuation  of  particular  hereditaments  the 
totals  ought  to  be  increased,  the  effect  upon 
the  interests  of  individual  ratepayers  will  be  very 
serious.  The  increased  total  vnll  involve  a  larger 
contribution  from  the  parish  for  those  purposes 
for  which  the  county  council  and  other  bodies  are 


entitled  to  require  contribution,  which  I  vill, 
for  convenience,  though  it  is  not  strictly  accurate, 
call  extra-parochial  purposes.  It  is  admitted  that, 
though  the  totals  were  thus  increased,  the  valua- 
tion of  the  individual  hereditaments  must  remain 
unaltered.  The  result  will  be  that  those  whoae 
hereditaments  are  undervalued  will  contribute  less 
than  their  fair  share  of  the  increased  contribution 
due  to  the  increase  of  the  total,  whilst  those  who 
are  rated  up  to  or  above  their  value  will  have  to 
pay  more  than  their  fair  share  of  this  contribii- 
tion.  And  this  state  of  things  must  continue 
without  redress  for  a  period  of  five  years.  When 
it  is  remembered  that  this  consequence  would  flow 
from  the  decision  of  an  appeal  to  which  they  were 
not  and  could  not  be  parties  one  cannot  but  be 
sensible  of  the  injustice  involved.  Nevertheless, 
if  the  assessment  of  the  hei-editaments  within  t, 
parish  had  been  left  by  the  Legislature  to  the 
parish  officers  without  control,  it  might  be  difficult 
to  resist  the  conclusion  that  the  Legislature  had 
intended  that  those  public  bodies  who  were 
entitled  to  require  a  rateable  contribution  from 
all  the  parishes  within  their  area  should  be  at 
liberty  to  question  the  valuation  of  every  heredita- 
ment in  each  of  the  parishes  in  order  to  ensure 
that  the  total  of  the  several  valuations  was  not 
less  than  it  should  be.  I  will,  therefore,  before 
considering  the  terms  of  sect.  32  of  the  Metropolis 
Yaluation  Act  1869,  upon  the  construction  of 
which  the  case  depends,  call  attention  to  the 
provision  made  for  securing  that  the  valuation  list 
should  exhibit  values  arrived  at  in  the  maimer 
prescribed  by  law.  The  valuation  list  made  by 
the  overseers  is  to  be  submitted  to  an  assessment 
committee,  who  are  to  hear  all  objections  made  to 
it,  and  to  revise  the  list  in  accordance  with  the 
Metropolis  Yaluation  Act  and  the  Acts  incor- 
porated therewith.  When  they  have  finally 
approved  it  thev  are  to  "  cause  the  totals  of  the 
gross  and  rateaole  value  in  such  list  to  be  ascer- 
tained and  inserted  in  the  list,"  and  three 
members  of  the  committee  are  to  sign  at  the 
foot  thereof  "  such  declaration  of  approval 
and  certificate  of  compliance  "  with  the  Act  as  ia 
contained  in  the  schedule.  The  certificate  pre- 
scribed by  the  schedule  is  in  these  terms:  ''We 
do  hereby  .  .  .  certify  that  in  determining 
the  gross  and  rateable  value  of  the  above  heredita- 
ments the  provisions  of  the  Valuation  (Metropolis) 
Act  1869  have  been  complied  with."  These  are 
no  slight  precautions  for  securing  a  valuation 
according  to  law.  But  it  may  be  said  that  the 
bias  of  the  assessment  committee  would  be  in 
favour  of  too  low  an  assessment  generally,  as  it 
would  diminish  the  total  and  therefore  render  the 
contribution  of  the  parish  to  extra  parochial  pur- 
poses less.  This,  however,  is  not  true  of  the 
surveyor  of  taxes,  who  has  also  an  important 
function  to  fill  in  relation  to  the  list.  His  interest 
would  be  to  see  that  the  valuations  are  not  loirer 
than  they  should  be,  as  Chis  would  diminish  the 
sums  which  the  occupier  would  have  to  pay  to 
Imperial  as  distinguished  from  local  taxation.  By 
sect.  8  of  the  Act,  the  overseers  are  to  send  a 
duplicate  of  the  list  to  the  surveyor  of  taxes,  and 
he  is  to  insert  in  it  "  the  amount  in  his  opinion  of 
the  gross  value  of  the  hereditaments  comprised  in 
such  list  where  such  amount  differs  iroin  the 
amount  inserted  by.the  overseers,"  and.to  transmit 
the  duplicate  to  the  assessment  committee.  That 
committee  have,  therefore,  his  valuation  before 
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them.  MoreoTer,  by  sect.  53,  when  a  surveyor  of 
taxes  gives  notice  of  objection  or  appeal,  the 
amount  specified  in  the  notice  as  being  in  his 
judgment  the  gross  value  of  any  hereaitament 
referred  to  is  to  be  inserted  in  the  valuation  list 
by  the  assessment  committee,  special  sessions,  or 
assessment  sessions,  as  the  cajse  may  be,  unless  it 
is  proved  that  such  amount  ought  not  to  be  so 
inserted.  Add  to  this,  that  ample  power  of 
appeal  is  given  to  everyone  interested  against 
any  decision  of  the  assessment  committee,  and  I 
thmk  I  have  said  enough  to  show  that  great 
precautions  have  been  taken  to  secure  a  proper 
valuation  of  the  hereditaments  situate  in  the 
several  parishes  throughout  the  metropolis.  That 
these  precautions  are  perfect  it  would  be  rash  to 
assert;  that  errors  may  nevertheless  creep  in  is 
certain.  This,  however,  would  probably  be  the 
case  under  any  system  of  valuation.  I  turn  now 
to  sect.  32,  under  which  the  appeal  in  question 
was  presented  to  the  sessions.  It  provides  that 
(amongst  otliers)  "  any  body  of  persons  authorised 
by  law  to  levy  rateis  or  require  contributions 
payable  out  of  rates "  may  appeal  to  the  assess- 
ment sessions  if  they  feel  aggrieved  by  reason  "  of 
the  total  of  the  gross  value  of  any  parish  being 
too  high  or  too  low,"  or  "  of  the  total  of  the 
rateable  value  of  any  parish  being  too  high  or  too 
low."  There  can  be  no  doubt  that  the  appellants 
are  a  body  authorised  to  levy  rates  or  require 
contribntions  within  the  meaning  of  the  section, 
and  I  will  assume,  without  deciding  it,  that  if  the 
total  is  too  low  they  are  "  aggrieved."  But  the 
qnestion  is,  does  the  enactment  authorise  their 
seeking  to  correct  the  total  by  attacking  the 
valuation  of  any  number  of  the  hereditaments 
within  the  parish  P  It  is  impoi-tant  to  observe  that 
this  right,  if  it  exists,  is  not  confined  to  public 
bodies  such  as  the  appellants;  it  is  conferred 
equally  upon  "  any  ratepayer  in  the  metropolis." 
Qiiite  apart  from  the  nEurdship  I  have  already 
p<»nted  out  as  likely  to  result  from  such  a 
proceeding,  it  would  be  startling  to  find  that  when 
a  valuation  list  had  been  completed  and  revised 
in  the  elaborate  manner  provided  by  the  Lens- 
latore,  and  when  the  valuation  of  particular 
hereditaments  might  have  been  settled  after 
objection  by  the  assessment  committee,  or  on 
appeal  by  the  special  sessions  or  even  by  the 
sssessment  sessions,  any  individual  ratepayer 
could  compel  a  reconsideration  of  such  of  the 
Tahiations  as  he  Dleased,  and  that  behind  the  back 
of  the  parties  to  such  appeals,  who  might  never- 
theless be  gravely  affected  by  the  result.  Of 
course,  if  the  language  used  by  the  Legislature 
were  such  as  to  confer  unequivocally  this 
right,  no  sense  of  the  inconvenience  or  even  of 
we  posnble  injustice  of  the  legislation  would 
justify  any  other  construction.  But,  in  my 
opinion,  the  terms  of  the  enactment  point  in  the 
cootiary  direction.  The  ground  of  appeal  is 
that  "the  total  of  the  gross  value,"  or  "the 
total  of  the  rateable  value,"  is  too  high  or  too 
low.  The  expression  is  somewhat  peculiar,  but  its 
use  is  intelligible  when  other  parts  of  the  Act  are 
examined.  I  have  already  pointed  out  that  by 
sect  14  when  the  assessment  committee  have 
finally  approved  the  valuation  list  they  are  to 
''  cause  the  totals  of  the  gross  and  rateable  value 
is  such  list  to  be  ascertained  and  inserted  in  the 
list."  The  clerk  to  the  managers  of  the  Metro- 
politan Asylums  District  is  (sect.  17)  to  "  cause  the 


totals  of  the  gross  and  rateable  values  of  all  the 
valuation  lists  to  be  printed,"  and  sent  to  the 
public  bodies  there  specified.  By  sect.  20  the 
justices  in  special  sessions  axe  not  to  hear  any 
appeal  touching  any  part,  or  alter  any  part,  of  the 
valuation  list  except  the  part  I'elating  to  the 
value  of  an  hereditament,  and  an  alteration  by 
them  of  the  value  of  an  hereditament  in  the 
valuation  list  is  only  to  affect  the  rights  of  the 
ratepayers  amongst  themselves,  and  is  not  of 
itself  in  any  way  "  to  alter  the  totals  of  Uie  gross 
or  rateable  value  of  such  list  as  settled  by  the 
assessment  committee,  but  may  form  a  reason  for 
an  appeal  against  such  totals  to  the  assessment 
sessions  as  hereinafter  mentioned."  Now,  I  find 
in  these  provisions  the  totals  and  the  ascertain- 
ment of  the  totals  dealt  with  apart  from  the 
valuations  of  individual  hereditamente  comprised 
in  the  list,  and  an  alteration  of  the  value  of  an 
hereditament  is  not  treated  as  involving,  as  a 
mere  clerical  correction,  an  alteration  of  the  total 
of  the  gross  and  rateable  values.  Provision  is 
indeed  made  for  such  a  correction  if  individual 
valuations  be  altered,  but  it  is  by  way  of  appeal 
under  sect.  32.  It  is  not  necessary  to  determine 
iz^what  other  cases  an  appeal  might  be  preferred 
against  the  total.  Possibly,  if  some  wrong 
principle  had  been  adopted  throughout  the  parish 
for  arriving  either  at  the  gross  or  rateable  value 
which  would  affect  the  valuation  generally,  the 
case  might  be  within  the  section,  but  I  entirely 
agree  with  the  Court  of  Appeal  that  it  was  not 
intended  to  allow  any  ratepayer,  or  even  the 
appellants,  to  maintain  such  an  appeal  as  that 
under  discussion.  For  these  reasons  I  think 
the  judgment  appealed  from  should  be  affirmed, 
and  the  appeal  usmissed  with  costs. 

Lords  Watson,  AsHBorBNE,  and  Mobbis  con- 
cuiTed. 

_  ealedfrom  affirmed,  and  appeal 
firith  costs. 

Solicitor  for  the  appellanta,  W.  A.  Blaxland. 
Solicitors  for  the  respondents,  Cajirons,  Baltan^ 
Hitehins,  and  Brabant. 


S^xtm  €owd  d  '^nVtmimt. 


COURT   OF   APPEAL. 

Wednesday,  June  6. 
(Before  Lindlbt  and  Datet,  L.JJ.) 

BUDQBTT  V.  BUDOETT.  (a) 
OBiaiNAL  MOTION. 
Practice — Time  for  appealing — Firud  judgment — 
Judgment  passed  and  entered — Rules  of  Court 
1883,  Order  LVIIL,  r.  Ib—BuUs  of  Court.  Nov. 
1893,  r.  27  (1). 

Rule  27  (1)  of  the  Rules  of  CouH,  Nov.  1893,  which 
limits  the  time  for  appeoling  against  a  final 
judgment  to  three  months,  is  not  retrospective,  and 
does  not  apply  to  a  judgment  passed  and  entered 
before  the  rule  came  into  operation. 
On  the  23rd  May  1893  final  judgment  in  this 
action  was  pronounced  by  Kekewich,  J.  and  on 

(a)  Beportodby  £.  A.  Sobatchlxt,  Esq.,  Buij«ter-st-LBv, 
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the  24t}i  Aug.  1893  it  was  duly  passed  and 
entered. 

On  the  2nd  June  1894  one  of  the  defendants 
gave  notice  of  his  intention  to  apply  to  the  Court 
of  Appeal  for  special  leave  to  appeal  from  the 
judgment,  apprehending  that  the  time  limited  for 
apTOaling  had  then  expired. 

The  application  now  came  on  to  be  heai-d, 

The  applicant  appeared  in  person,  and  con- 
tended that,  even  if  tne  effect  of  rule  27  (1)  of  the 
Rules  of  Not.  1893  was  to  make  the  time  for 
appealing  in  this  action  three  months  instead  of 
one  year,  as  pix)vided  by  rule  15  of  Order  LVIII. 
of  the  Bnles  of  1883,  an  extension  of  the  time  was 
justified  by  the  circumstances  of  the  case. 

Ingle  Joyce,  for  the  plaintiff,  submitted  that 
■rule  27  (I) of  the  Rules  oi  Nov.  1893  was  retrospec- 
tire,  and  applied  to  judgments  which  had  been 
massed  and  entered  before  the  Ist  Jan.  1894,  the 
4ate  provided  by  rule  32  for  the  rules  to  come  into 
operation.  He  further  contended  that  there  were 
no  g^unds  which  justified  an  extension  of  the 
time  for  appealing. 

LiNDLET,  L.J. — We  are  of  opinion  that  rule  27 
<1)  of  the  Rules  of  Nov.  1893  does  not  apply  to 
the  judgment  in 'this  case,  as  it  was  passed  slid 
entered  before  the  rule  came  into  opei-ation.  The 
applicant  has  therefore  a  right  to  appeal,  and  his 
application  for  special  leave  is  unnecessary  and 
must  be  refused. 

Davkt,  L.J.  concurred. 

Solicitors :  Ingle,  Cooper,  and  Holmes ;  Fo»s  and 
.Ledsam. 


Tue$day,  July  31. 
s'  ^Belore  LiNDLET,  Lopes,  and  Davey,  L.J  J.) 
Be  Gardnes  ;  Lono  v.  Gahdheb.  (a) 

APPEAX  FROM  THE  CRANCEBT  DITISIOIC. 

Practice — Time  for   appealing — Interlocutory    or 

final  order — Summons  in  administration  action 

— Order  for  paym.ent  to  annuitant  under  wiU — 

'    BuUs  of  Court  1883,  Order    LVIII.,  r.  15— 

BuUs  of  Court,  Nov.  1893. 
In  the  course  of  an  action  to  administer  the  estate 
of  a  deceased  testatrix,  in  which  further  considera- 
tion had  been    adjourned,    the  plaintiffs,    the 
.  executors  and  trustees  of  the  vnU,  took  out  a 
-.  summons  asking  that  they  might  be  at  liberty  to 
.make  certain  payments,  out  of  moneys  in  their 
hands,  to  one  of  the  annuitants,  on  account  of  his 
interest  under  the  will.     North,  J.  acceded  to 
the  applieation. 
Held,  that  the  order  of  North,  J.  was  interlocutory 
and  not  final ;  and  that,  therefore,  an  appeal  from 
it,  not  being  brought  within  fourteen  days,  was 
too  late,  avJd  must  be  dismissed  with  costs. 
Salaman  v.   Warner  (1891)    1    Q.    B.    734)  and 
ItcNair  and  Co.  v.  Audenshaw  Paint  and  Colour 
Company  Limited  (65   L.  T.  Bep.  292 ;  (1891) 
2  Q.  B.  502)  considered. 
■This  action  was  brought  for  the  administration 
,of  the  estate  of  a  deceased  testatrix  by  the  plain- 
tifFs,  the  executors  and  trustees  of  her  will. 

On  the  17th  Jan.  1893  the  order  on    further 

consideration  was  made,  and  by  it  the  subsequent 

further  consideration  of  the  action  was  adjourned. 

A  summons  was  afterwards  taken  out  by  the 

plaintiffs  asking  that  they  might  be  at  liberty  to 

(a}Baport«l  by  E.  A.  SCKATCHLsr,  Eaq.,  Banlitermt-Law. 


make  certain  payments,  out  of  moneys  in  thor 
hands,  to  Charles  Franklin,  one  of  the  annuitants, 
on  account  of  his  interest  under  the  will  of  tiie 
testatrix. 

On  the  9th  May  1894  an  order  was  made  by 
North,  J.,  declaring  that,  as  between  certain 
specific  legatees  and  the  residuary  legatees  under 
tne  will,  the  charge  of  certain  annuities  must  It 
borne  exclusively  by  the  property  bequeathed  to 
the  residuary  legatees,  and  gave  the  plaintiSi 
liberty  to  make  the  payments  to  Charles  Franklin 
accordingly. 

On  the  12th  June  1894  that  order  was  duly 
passed  and  entered. 

On  the  80th  June  1894  notice  of  appeal  from 
that  order  was  given  by  one  of  the  defendants  to 
the  action. 

The  appeal  now  came  on  to  be  heard. 

Everitt,  Q.C.  (with  him  B.  B.  Bogert).  for  the 
appellant,  stated  the  nature  of  the  appeal. 

P.  B.  Gregory  (with  him  Cozens-Hardy,  Q.C./for 
the  respondent  Charles  Franklin. — I  take  the 
preliminary  objection  that  this  appeal  is  oat  of 
time,  having  regard  to  the  provisions  of  rule  15  of 
Order  LVIII.  of  the  Rules  of  Court  1883,  as  altered 
bv  the  Rules  of  Nov.  1893.  The  order  of  the  9th 
May  1894  was  an  interlocutory  -and  not  a  final 
order,  and  the  notice  of  appeal  oueht  therefore 
to  have  been  given  within  fourteen  days  from  the 
12th  June  1894,  the  date  when  the  order  wm 
passed  and  entered.  The  summons  was  a  suramom 
in  an  action  in  which  farther  consideration  bad 
been  reserved.  [Dayet,  L.J. — ^It  is  an  inter- 
locutory order,  I  think :  McAndrew  y.  Barktr, 
37  L.  T.  Bep.  810;  7  Ch.  Div.  701.] 

Everitt,  Q.C.  and  B.  B.  Sogers,  eontni. — As  the 
order  absolutelv  determined  the  rights  of  the 
parties,  according  to  the  construction  of  the 
testatrix's  will,  it  is  a  final  order  ;  and  therefore  it 
is  not  out  of  time.  It  is  certainly  not  an  inter- 
locutory order.  An  order  is  interlocutory  which 
directs  how  an  action  is  to  proceed  : 

Standard  DiKounf  Company  r.  De  la  Grangt.  37 
L.  T.  Bep.  372 ;  3  C.  P.  Dir.  67,  71. 
How  can  the  order  here  be  described  as  a  dirertioB 
how  the  action  is  to  proceed  P  [Likdlet,  LJ'.— 
It  is  interlocutory  m  one  sense,  and  final  in 
another  sense.]  It  is  emphatically  a  final  order. 
Not  only  is  it  a  final  order  iteelf,  but  it  is  a  final 
order  not  followed  l^  anything  else,  and  it  leads 
to  nothing  else.  In  McAndrew  r.  Barker  [ubi  sup.) 
the  appeal  was  from  findings  on  interpleader 
issues,  and  consequently  that  is  a  different  case 
from  this.  [Lopbs,  L.J. — This  kind  of  point 
came  before  the  court  in  Be  Stockton  Iron  Furnace 
Company,  40  L.  T.  Rep.  19;  10  Oh.  Div.  335.; 
That  case  related  to  winding-up  proceedings. 
and  it  will  not  assist  here.  It  adds  no  weight. 
[Davey,  L.J.  referred  to  Salaman  v.  Wanur 
(1891)  1  Q.  B.  734.]  The  court  can  hardly  apply 
the  test  laid  down  in  that  case  to  a  case  uke  the 
present.  There  is  no  authority  which  says  that 
the  rule  as  to  interlocutorv  ap^^ls  can  be  applied 
to  such  a  case  as  this.  This  is  absolutely  a  case 
of  first  impression.  The  observations  of  James. 
L.J.  in  Pheysey  v.  Pheysey  (41  L.  T.  Eep.  607; 
12  Oh.  Div.  305,  306)  show  what  orders  made  in 
administration  actions  are  to  be  treated  as  interlo- 
cutory and  what  as  final.  [Lopbb,  L.J.— JfcJTaif 
and  Co.  r.  Audenshaw  Paint  and  Colover  Com- 
pany Limited  (65  L.  T.  Rep.  292;  (1891)  2  Q-  B. 
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502)  U  a  strong  case  on  the  point.  Lindlet,  L.J. 
—It  looks  in  substance  uncommonly  like  an 
interlocutory  order.  Are  there  any  special 
gromids  on  which  the  time  for  appealing  can  be 
enlarged  P]    We  are  unable  to  suggest  any. 

3£ethold  for  other  respondents. 

A.  Dryden  for  the  respondents,  the  plaintiffs. 

No  reply  was  called  for. 

LiHDLBT,  L.J. — I  do  not  see  how  we  can  get 
over  this  preliminary  objection.  An  action  has 
been  brought  for  the  administration  of  the  estate 
of  a  deceased  testatrix.  In  the  course  of  the 
action  a  summons  was  taken  out  by  the  executors 
and  trustees  of  the  will  asking  that  they  might 
be  at  liberty  to  pay  certain  moneys  to  one  of  the 
annuitants.  The  plaintiffs  required  the  direction 
cf  the  court  as  to  what  they  should  do.  An  order 
was  made  by  North,  J.  givmg  leave  to  the  plain- 
tiffs to  dispose  of  the  moneys  in  a  particular 
way.  That  was  done  after  an  order  on  further 
consideration  had  been  made,  but  by  it  the  subse- 
quent further  consideration  of  the  action  was 
adjourned.  I  do  not  see  why  the  order  is  not  an 
interlocutory  one,  nor  why  it  is  final.  No  doubt 
it  will  finally  decide  the  point  as  to  the  construc- 
tion of  the  clause  in  question.  But  when  we  look 
at  the  order,  drawing  the  line  between  final  and 
interlocutory  orders,  it  appears  to  me  that  this 
is  an  interlocutory  order.  The  latest  cases  on  the 
point  are  Salaman  v.  Warner  {ubi  sup.)  and 
Mclfair  and  Co.  v.  Audenshaw  Paint  and  Colour 
Company  Limited  {ubi  sup.).  I  do  not  like  defi- 
nitions in  such  a  matter,  and  whether  the  case 
Mimes  within  the  definitions  laid  down  by  the 
Master  of  the  Rolls  in  Standard  Discount  Com- 
pony  V.  De  la  Orange  (ubi  sup.)  I  do  not  pause  to 
inquire.  Bat  when  we  come  to  look  at  this  order, 
made  on  a  mere  summons  for  directions,  we  cannot 
say  that  it  is  a  final  order.  Are  there  any  special 
grounds  for  extending  the  time  allowed  for  the 
appeal?  None  are  suggested.  And  we  cannot, 
withont  more  laxity  than  I  think  is  permissible, 
treat  this  appeal  as  being  in  time.  It  is  a  painful 
thing  to  restrict  the  ri^t  of  appealing ;  but  we 
have  to  bear  in  mind  that,  if  we  are  lax,  we  shall 
disturb  the  practice.  The  appeal  must  therefore 
be  dismissed  with  costs. 

LOFEB,  L.J. — ^I  have  no  doubt  that  this  is  an 
interlocutory  order.  An  administration  action 
having  been  brought,  the  plaintiffs  desired  to 
take  the  opinion  of  the  court,  by  means  of  a 
rainmons,  on  a  certain  point.  No  doubt  the 
decision  on  that  summons  determined  that  point. 
But  it  is  not  a  final  order.  It  is  merely  a  step  in 
the  action,  and  therefore  an  interlocutory  order. 
The  two  cases  of  Salaman  v.  Warner  {ubi  sup.)  and 
MeNair  and  Co.  v.  Audenshavj  Paint  and  Colour 
Company  Limited  {ubi  sup.)  have  been  referred  to. 
I  am  afraid  of  general  definitions.  But  I  have 
found  a  definition  in  a  particular  case  very  useful. 
I  think  that  this  comes  within  the  definition  of 
an  interlocutory  order.  Can  we  extend  the  time 
for  appealing  P  Not  so  unless  special  ei^unds  are 
shown,  and  there  are  none  here.  I  think  that  we 
<:u>not  accede  to  the  argument  that  the  order .  is 
a  final  order. 

Davet,  L.J. — ^I  also  think  that  we  must  give 
effect  to  this  preliminary  objection,  for,  as  Linmey, 
L.J.  has  said,  there  are  no  grounds  for  extending 
the  time  for  appealing.    I  feel  no  donbt  that  this 


is  an  interlocutory  order.  I  should  have  said  so 
if  I  had  not  looked  at  the  various  decided  cases. 
But  when  I  look  at  SdlarfMn  v.  Warner  {vbi  sup.) 
and  McNair  nnd  Co.  v.  Audenshaw  Paint  and 
Colour  Company  Limited  {ubi  sup.)  I  feel  no  doubt 
that  this  ought  to  be  treated  as  an  interlocutory 
order.  An  order  is  final  only  which  determines 
the  matter  in  dispute  at  the  trial  of  an  action. 
Apart  from  authority  I  should  have  said  that 
this  was  an  interlocutory  order,  and  having  regard 
to  authority  I  feel  bound  to  say  that  it  is.  Tha 
appeal  must  be  dismissed  with  costs. 

Appeal  dismissed. 

Solicitors  for  the  appellant,  Gedge,  Kirby,  and 
Millett. 

Solicitors  for  the  respondents.  Western  and 
Sons,  agents  for  Long,  Bumford,  and  Lovegrove,, 
Windsor ;  C.  0.  Humphreys,  Son,  and  Kershaw. 


Tuesday,  July  31. 

(Before  Lindlet,  Lopes,  and  Da  vet,  h.JJ.y- 

Be  Wood  ;  Tuixett  v.  Goltille.  (a) 

APPEAL  FBOM  THE  CRANCEBT  DIVISION. 

Will — Perpetuity — Bemoteness — DxreetUm  to  carry 
on  business  till  gravel-pits  worked  out,  and  then^ 

sell — Trusts  of  proceeds  for  unascertained  class 

Gift  to  chiidrenof  testator  for  life  urith  remainder  ■ 
to  their  issue — Original  or  substitutional  gift. 

A  testator  gave  his  real  estate  and  residuary  per- 
sonal  estate  to  trustees,  directing  them  to  carry 
on  his  business  of  a  gravel  contractor  until  hia  ■■ 
gravel  pits  viere  worked  out,  and  then  to  sell 
them,  and  the  freehold  land  on  which  they  were 
situate,  and  the  horses,  carts,  and  stock-in-trade, 
by  auction,  with  power  for  his  sons,  or  any  of ' 
them,  to  bid  at  siu:h  saU ;  and  to  hold  the  pro'  ■ 
ceeds  "  in  trust  far  such  children  of  mine  then  ■ 
living,  and  such  issue  living  of  any  child  or 
children  then    deceased,   as    shaU,    being  sons, 
attain  the  age  of  twenty-one  years,    or,  being' 
daughters,  attain  that  age  or  marry,  in  equal 
shares"  per  stirpes.    And  until  such  sale  hig 
sons  sh<ruld  continue  to  be  employed  in  the  busi- 
ness at  theretofore. 

Held,  that  the  trust  for  sale,  and  the  trust  of  the 
proceeds  of  sale,  were  both  void  for  remoienesj, . 
as  contravening  the  law  against  perpetuities. 

The  testator  directed  his  trustees  to  hold  the  ulti- 
mate residue  of  his  real  andpersonal  estate  upon 
trusts  for  sale,  conversion,  and  investment,  and 
to  divide  the  income  thereof  equally  amongst  aU 
his  children  during  their  respective  lives,  and 
from  the  death  of  any  such  child,  whether  before 
or  after  the  testator's  death,  to  hold  the  corpus 
whereof  the  income  was  or  would  have  been  paw- 
able  to  such  child  "  upon  trust  for  all  or  any  the 
child  or  children  of  such  child  who,  being  a  son 
or  sons,  attain  the  age  of  twenty-one  years,  or, 
being  a  daughter  or  daughters,  attain  that  age 
or  marry  under  that  age,  and,  if  more  than  one, 
in  equal  shares." 

Held,  that  the  children  of  a  daughter  of  the  testator, 
dead  at  the  date  of  his  wiU,  could  not  take  under 
the  residuary  gift. 

Decision  of  Kekewich,  J.  affirmed. 

William  Wood,  by  his  will,  after  bequeathing 

to  William  Tullett  and  his  (the  testator's)  son. 

(.a)  Beported  by  E.  A.  SCBATCHLBY,  Eaq.,  B*rri8ter-at-Law> 
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Geoi-ge  Wood  hia  household  furniture  upon  trust 
for  his  wife  Catherine  Wood  during  her  widow- 
hood, and  after  making  a  pecuniary  bequest,  con- 
tinued as-  follows : 

I  devise  and  bequeath  all  my  real  estate  and  all  the 
resiidue  of  my  personal  estate  nnto  and  to  the  nse  of  the 
said  William  Tnllett  and  George  Wood,  their  heirs, 
executors,  and  administrators,  upon  trust  to  dispose 
thereof  according  to  the  directions  hereinafter  contained 
concerning  the  same ;  that  is  to  say,  I  direct  my  tmstees 
to  carry  on  my  said  bosinesg  of  a  gravel  contractor  until 
my  gravel-pits  are  worked  ont,  and  then  to  sell  the  said 
gravel-pits  and  the  freehold  land  on  which  the  same  are 
situate,  and  the  horses,  carts,  and  other  stook-in-trado 
employed  in  the  same,  by  public  anotion,  either  together 
or  in  lots,  and  subject  to  such  conditions  and  generally 
in  such  manner  as  my  trustees  may  think  expedient,  with 
full  power  for  my  sons,  or  any  of  them,  to  bid  at  such 
sale.  And  I  direct  my  trnstees  to  hold  the  proceeds  of 
such  sale  in  trust  for  snch  child  or  children  of  mine  then 
living,  and  snch  issne  living  of  any  child  or  children  then 
deceased  as  shall,  being  a  son  or  sons,  attain  the  age  of 
twenty-one  years,  or,  being  a  danghter  or  daughters, 
attain  that  age  or  marry,  in  equal  shares,  but  so  that 
the  issne  of  my  deceased  children  may  take  the  share  or 
the  respective  shares  only  that  the  parent  or  respective 
parents  would  have  taken  if  living.  And  it  is  my  wish 
and  intention  that,  nntil  such  sale  as  aforesaid,  my  sons, 
or  such  of  them  as  may  be  willing  to  do  so,  shall  con- 
tinue to  be  employed  in  the  said  business  as  heretofore 
at  the  usual  wages. 

After  varioTis  specific  devises  and  bequests  the 
testator  directed  his  trustees  to  hold  the  ultimate 
residue  of  his  real  and  personal  estate  upon  trusts 
for  sale  and  conversion  and  investment  as  therein 
mentioned,  and  continued  as  follows  : 

'  And  sihall  pay  and  divide  the  income  of  the  said  trust 
premises  equally  amongst  all  my  children  during  their 
respective  lives  (nevertheless  in  the  manner  and  upon 
the  terms  and  subject  to  the  discretionary  powers  herein- 
after declared),  and  shall  nppn  and  from  the  death  of 
any  such  child,  whether  before  or  after  my  death,  hold 
the  corpus  whereof  the  income  is  or  would  have  been 
payable  to  such  child  upon  trust  for  all  or  any  the  child 
or  children  of  such  child  who,  being  a  son  or  sons,  attain 
the  age  of  twenty-otie  years,  or,  being  a  daughter  or 
daughters,  attain  that  age  or  marry  under  that  age,  and, 
if  more  than  one,  in  equal  shares. 

In  default  of  any  such  child  or  children  of  the 
testator's  said  child,  the  property  was  given  in 
trust  as  mentioned  in  the  will. 

The  testator  appointed  his  trustees  to  be 
executors  of  his  will. 

The  testator  died  on  the  24th  March  1872, 
and  his  executors  proved  his  will  on  the  18th 
April  1872.  He  had  twelve  children,  all  of  whom 
survived  him  except  one,  a  daughter,  Mrs.  Colville, 
■who  had  died  prior  to  the  date  of  the  will,  leaving 
issue  who  were  still  living. 

The  gravel-pits  referred  to  in  the  will  were 
about  six  acres  in  extent.  At  the  date  of  the 
testator's  death  the  whole  had  been  worked  out 
except  about  half  an  acre.  After  his  death  his 
trustees  carried  on  his  business  of  a  gravel 
contractor,  and  continued  the  working  of  the  pits. 

Evidence  was  adduced  to  show  that  with  the 
ordinary  staff  of  workmen  employed  by  the 
testator,  and  working  the  usual  number  of  hours 
per  day,  the  remaining  half  acre  would  have 
taken  from  three  to  four  years  from  the  testator's 
death  to  work  out.  But  the  trustees  employed  a 
smaller  staff  of  men,  and  the  half  acre  was  not 
worked  out  until  May  1878. 


The  whole  of  the  gravel-pits  having  thus  become 
exhausted,  the  trustees  at  once  sold  the  hoTses. 
carts,  and  stock-in-trade,  and  as  opportmiit; 
offered  they  sold  portions  of  the  pits  and  frediold 
land. 

The  question  having  arisen  as  to  whether  tin 
children  of  the  testator's  daughter,  Mrs.  Colvilk 
who,  as  above  stated,  died  before  the  date  of  &e 
will,  were  entitled  to  share  in  the  proceeds  of  tlie 
sale  of  the  gravel-pits,  &c.,  with  the  eleven 
children  who  survived  the  testator,  an  orig^tmg 
summons  was  taken  out  by  the  tmstees  of  tiie 
will  to  have  that  question  determined. 

The  summons  asked  whether  the  direction  for 
the  sale  of  the  gravel-pits,  and  the  trusts  of  the 
proceeds  of  sale,  were  or  were  not  altogether  void 
for  remoteness. 

The  summons  was  adjoomed  into  conrt,  and 
came  on  to  be  heard  befoi-e  Eekewich,  J.,  nho 
decided  that  the  trust  for  sale  and  the  tmst 
declared  of  the  proceeds  of  sale  were  both  void 
for  remoteness ;  and  that  Mrs.  Colville's  children 
could  not  take  under  the  residuary  gift. 

From  that  decision  the  defendant,  Wilham 
Edward  Colville,  one  of  Mrs.  Colville's  children, 
now  appealed. 

Cozeru-Hardy,  Q.C.  and  A.  W.  Sotmlen  f or  the 
appellant. — This  gift  does  not  offend  the  mle 
agtiinst  perpetuities.  The  gravel-pits  were  nexAj 
worked  ont  at  the  date  of  the  testator's  death ; 
they  were,  in  fact,  worked  out  about  six  yeai^ 
afterwards,  and  it  was  clearly  impossible  tht^  the 
working  could  continue  for  twenty -one  years  after 
hia  death.  The  court  may  have  before  it  evidence 
of  the  facts  existing  at  the  death  of  the  testator. 
Then  we  submit  tbiat  there  are  sufficient  indica- 
tions on  the  face  of  this  will  that  the  gift  is  to 
take  effect  within  lives  in  being.  On  the  con- 
struction of  the  will  it  is  reasonably  clear  that 
the  sale  was  to  take  place  daring,  the  lifetime  oi 
some  one  of  the  testator's  sons,  for  any  of  the 
sons  was  to  have  power  to  bid  at  the  sale,  and  the 
sons  were,  if  they  were  willing,  to  continue  until 
the  sale  to  be  employed  in  the  business  as  thereto- 
fore at  the  usual  wages.  The  testator's  idea 
evidently  was,  that  the  whole  of  the  gravel-pits 
would  be  worked  out  within  the  reqniKd  period. 
The  will  should  be  read  as  if  it  contamed  a 

Ercviso  that  the  sale  should  take  place  during  the 
f e  of  one  of  the  sons.  An  express  provision  to 
that  effect  would  have  rendered  the  gift  absolutely 
valid.  The  case  of  Re  Dawson ;  Johnston  v.  Hili 
(59  L.  T.  Rep.  725 ;  39  Ch.  Div.  155,  159),  which 
was  relied  upon  in  the  court  below,  is  distinguish- 
able from  the  present,  inasmuch  as  the  rule  there 
established  as  to  the  inadmissibility  of  evidence 
that  a  woman  is  past  the  age  of  childbearing  is 
not  a  general  one.  The  d^ision  in  LacUau  t. 
BeynolRs  (9  Hare,  796)  shows  that  the  trust  for 
sale  here  is  not  liable  to  objection  on  the  ground 
of  remoteness.  The  court  would  not  have  refused 
to  hear  evidence  that  the  testator  had  worked  oat 
the  pits  shortly  before  his  death ;  and  therefore 
evidence  that  the  working  could  not  last  tot  so 
much  as  twenty-one  years  after  his  death  is 
equally  admissible.  The  evidence  shows  that  the 
pits  could  have  been  worked  out  in  three  or  four 
years  from  the  testator's  death,  and  therefore  the 
direction  to  sell  cannot  be  treated  as  extendins; 
beyond  the  legal  limit.  Then  we  say  that  the 
class  which  is  to  take  the  proceeds  of  sale  is  * 


Digitized  by  VjOOQ  IC 


Nor.  24,  I8MJ 


THE  LAW  TIMES. 


[Vol.  LZXI.-415 


Ct.  of  App.] 


Be  Wood;  TuiLBTT  v.  Coltille. 


[Ct.  of  App. 


«la8s  that  is  capable  of  taking;  the  maximtmi 
xramber  must  be  ascertained  within  the  legal 
period.  "  Issue "  ahould  be  restricted  to 
"  children,"  so  that  there  is  a  good  gift  to  a  class 
«f  ascertainable  persons,  for  no  one  can  take 
«xoept  this  class  living  at  the  time  the  pits  are 
worked  oat.  [Davey,  L.J.  referred  to  the  obser- 
■vationa  of  Lord  Selbome,  L.C.  in  Pearks  v. 
Moteley,  5  App.  Gas.  714,  723.]  One  case 
-was  cited  to  Kekewich,  J.  to  which  we 
«iibmit  he  did  not  attach  sufficient  importance, 
namely,  Wood  v.  Drew  (33  Beav.  610).  [Lindlet, 
LJ. — ^In  that  case  the  persons  who  were  to 
take  were  ascertained.]  But  even  assuming  that 
ihe  direction  to  sell  m&j  itself  extend  beyond 
the  prescribed  limit,  yet,  if  the  beneficial  interest 
VI  the  proceeds  of  sale  does  not  involre  a  breach 
«f  the  rule,  the  court  will  give  effect  to  the  gift : 

Oddie  T.  Broim,  4  De  O.  &  J.  179  ; 

Re  Daveron;  Bmien  ▼.  Churchill,  69  L.  T.Bep.  752 ; 
(1893)  3  Ch.  421 ; 

Gowlier  ▼.  Edmundt,  (1893)  3  Ch.  455. 
The  decision  in  Re  Daveron  (vM  sitp.)  was,  that 
the  persons  who  were  under  a  will  to  take  the 
proceeds  of  the  sale  of  a  freehold  house  wei-e 
«ntitled  to  the  benefit  intended  for  them  by  the 
testator,  notwithstanding  that  the  trust  for  sale 
was  too  remote,  inasmuch  as  they  could  elect  to 
"take  the  property  as  real  estate.  No  doubt  there 
the  beneficiaries  were  ascertainable  within  the 
leeal  period.  A  farther  question  arises  as  to 
whether  the  appellant  is  entitled  to  share  in  the 
testator's  residuary  estate,  for,  if  the  trust  for  sale 
and  the  gift  of  the  proceeds  are  invalid,  the  pro- 
perty wul  fall  into  the  residue.  We  say  that 
nnder  the  residuary  gift  the  appellant  is  entitled 
to  a  share.  There  is  enough  to  show  that  the 
■children  of  the  daughter  who  was  dead  at  the  date 
of  the  will  were  not  to  be  excluded.  The  gift  to 
the  children  of  a  deceased  child  is  not  a  substitu- 
tion for  the  deceased  child,  but  is  a  new  and 
independent  gift  to  the  children.  It  seems  clear 
that  a  child  of  a  child  of  a  testator  dead  at  the 
date  of  the  will  is  entitled  to  take.  The  leading 
tases  on  the  point  are  : 

Chrittophenon  v.  Naylor,  1  Mer.  320  ; 

Loring  -r.  Thomaa.  1  Dr.  &  Sm.  497 ; 

TijtherUigh  t.  Harben,  6  Sim.  329. 

The  gift  here  is  in  a  most  unusual  form,  and  an 
intention  is  clearly  manifested  that  grandchildren 
of  the  testator  are  not  to  suffer  by  reason  of  the 
death  of  their  parent  before  the  date  of  the  will. 
The  gift  is  to  "  all  my  children,"  not  "  children 
li\Tng  at  my  death."  It  is  a  (jiftper  atirpet.  We 
TCly  on  the  decisions  of  Malins,  V  .G.  in 

Re  lAuaig  Will,  17  Ch.  Div.  788 ; 

Re  Potter's  Triut,  20  L.  T.  Bep.  649 ;  L.  Bep.  8 
Eq.  52. 

iDxTET,  L.J.  referred  to  Re  Hotchkiss'  Trusts, 
i.  Rep.  8  Eq.  643.  Warrington.— Ail  the  cases 
are  collected  in  Re  Chinery ;  Chinery  v.  Hill  (59 
L.  T.  Rep.  303 ;  39  Ch.  Div.  614).  Lopes,  h.J.—Be 
Musther ;  Groves  v.  Mutther  (43  Ch.  Div.  569)  is 
the  latest  case,  and  is  uncommonly  like  this,  and 
Cotton,  L.J.  there  reviewed  all  the  authorities.] 

Warrington  for  the  respondent  Richard  Wood, 
Benn  for  the  respondent  Thomas  Wood,  and 
C.  E.  E.  Jenkins  for  the  respondents  the  plaintiffs, 
*ere  not  called  upon  to  argue. 

LiKDLBT,  L.J. — ^In  this  case  the  testator  owned 
<*rtain  gravel-pits,  and  the  questions  raised  by  the 


appeal  are  two  :  First,  whether  the  direction  con- 
tained in  the  will  to  work  the  gravel-pits  until  they 
were  worked  out  and  then  to  sell  them,  and  the 
direction  as  to  the  disposition  of  the  proceeds  of 
the  sale  of  the  gravel-pits,  are  void  for  remoteness 
as  contravening  the  rule  against  perpetuities. 
Secondly,  whether  the  appellant  is  entiued  to  a 
share  of  the  residue  of  the  testator's  estate,  into 
which  the  proceeds  of  the  sale  of  the  gravel-pits 
would  fall  if  the  gift  of  those  proceeds  was  too 
remote.  The  will  is  as  follows  :  [His  Lordship 
read  that  part  of  the  will  containing  the  directions 
as  to  working  the  gravel-pits  and  selling  them, 
and  continued :]  As  regards  the  first  question 
which  arises,  whether  those  directions  to  sell  the 
gravel-pits  and  to  divide  the  proceeds  of  sale  are 
void  under  the  doctrine  or  perpetuities,  Mr. 
Rowden  contended  that  it  is  reasonably  clear  on 
the  construction  of  the  will  that  the  sale  must 
take  place  within  the  l^etime  of  some  one  of  the 
testator's  sons.  He  relied  upon  two  of  the  clauses 
of  the  will — ^the  power  given  to  the  sons,  or  any  of 
them,  to  bid  at  the  sale,  and  the  provision  that 
until  the  sale  the  sons,  or  such  of  them  as  might 
be  willing  to  do  so,  should  continue  to  be  employed 
in  the  business  as  theretofore  at  the  usual  wages. 
I  think  that  that  argument  is  not  tenable.  Then 
arises  the  more  important  question,  whether  the 
fact  that  the  gravel-pits  were  nearly  worked  out 
at  the  date  of  the  testator's  death,  and  that  they 
were  in  fact  worked  out  about  six  years  afterwards, 
can  affect  the  matter  so  as  to  exclude  the«)x>cra- 
tion  of  the  rule  against  perpetuities.  .  I  think  that 
Kekewich,  J.  was  right  in  holding  that  both  the 
trust  for  the  sale  of  the  gravel-pits  and  the  trust 
declared  of  the  proceeds  of  sale  were  void  for 
remoteness.  The  law  on  this  point  is  conveniently 
stated  in  Mr.  Theobald's  book  on  wills  (3rd  edit., 
p.  401)  thus ;  "  In  applying  the  rule  against 
perpetuities  the  state  of  thongs  existing  at  the 
testator's  death,  and  not  at  the  date  of  the  will,  is 
to  be  looked  at.  But  possible  and  not  actual 
events  are  to  be  considered ;  and,  therefore,  if  at 
the  testator's  death  a  gift  might  possibly  not  have 
vested  within  the  proper  time,  it  will  not  be  good 
because  as  a  matter  of  fact  it  did  so  vest.'*  He 
cites  Lord  Dungannon  v.  Smith  (12  CI.  &  F.  546) 
and  Re  Roberts  (50  L.  J,  265,  Ch.).  We  have 
been  also  referred  to  Re  Dawson ;  Johnston  v.  Hill 
(59  L.  T.  Rep.  725 ;  39  Ch.  Div.  155,  159),  where 
the  cases  were  reviewed  by  Chitty,  J.  "The  law 
on  that  point  is  as  old  as  the  time  of  Lord 
Kenyon.  It  was  settled  in  Jee  v.  Audley 
(1  Cox,  324).  I  take  it,  therefore,  that  that  point 
is  disposed  of.  If  so,  there  is  an  end  to  that  part 
of  the  case.  The  time  for  the  sale  of  the  gravel, 
pits  would  not  necessarily  arise  within  the  period 
of  a  life  or  lives  in  being  at  the  death  of  the 
testator  and  twenty-one  years  afterwards.  When . 
you  come  to  ascertain  the  class  who  are  to  take 
the  proceeds  of  the  sale  you  cannot  do  it  within 
the  period.  The  direction  is  for  the  trustees  to 
hold  the  proceeds  of  the  sale  in  trust  for  the  chil- 
di-en  "  then  living,"  and  the  issue  living  of  any 
deceased  child.  "  Then  living  "  means  when  the 
time  for  the  sale  arrives.  If  the  first  direction  is 
too  remote,  then  the  other  direction  is  likewise  too 
remote,  and  the  trusts  are  both  void  as  being 
within  the  rnle  against  perpetuities.  It  follows, 
therefore,  that  the  proceeds  of  sale  fall  into  the 
residue.  Then  the  second  question  arises,  Does 
the  appellant  take  a  share  of  the  residue  ?    I  will 
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read  the  will  so  £ar  as  it  relates  to  this  part  of  the 
case.  [His  Lordship  did  so,  and  continued :] 
The  appellant  is  a  child  of  a  daughter  of  the 
testator  who  was  dead  at  the  date  of  the  will.  It 
is  not  a  case  of  a  child  of  a  child  of  the  testator 
who  died  between  the  date  of  the  will  and  the 
date  of  the  death  of  the  testator.  Bearing  that 
in  mind  let  us  go  back.  Is  it  possible  to  say  that 
the  words  "  dorine  their  respective  lives  "  could 
have  been  intended  to  apply  to  a  child  who  was 
dead  at  the  date  of  the  will  ?  In  my  opinion  it 
cannot  apply  to  such  achUd.  You  cannot  include 
the  mother  of  the  appellant  within  the  residuary 
gift,  and  therefore,  apart  from  all  authority,  I 
should  say  that  the  appellant  cannot  bring  him- 
self within  the  clause.  But,  looking  at  the  autho- 
rities, and  with  great  respect  for  the  decisions  of 
Malins,  V.C.  in  £e  Ltuai^s  Will  (17  Ch.  Div.  788) 
aad  Be  Potter's  Trust  (20  L.  T.  Rep.  649 ;  L.  Rep. 
8  Eq.  52),  I  think  they  are  clear  that  the  child  of 
a  child  of  the  testator  who  was  dead  at  the  date  of 
his  will  cannot  take  under  this  gift.  I  am  guided 
by  Chrittopherson  v.  Naylor  (1  Mer.  ,320),  Be 
Mutther  ;  Groves  y.Musther  (43  Ch.  Div.  569),  and 
Be  Chinery  (69  L.  T.  Rep.  303 ;  39  Ch.  Div.  614). 
Whatever  way  we  look  at  it,  it  appears  to  me  that 
the  decision  of  Kekev,^ch,  J.  is  right,  and  that  the 
appeal  must  be  dismissed  with  costs. 

Lopes,  L.J. — I  am  of  the  same  opinion.  I 
think  that  the  decision  of  Kekewich,  J.  is  right. 
It  appears  to  me  that  the  trust  for  sale  of  the 
gravA-pits  is  too  remote,  for  it  would  not  neces- 
sarily take  place  within  the  period  prescribed  by 
law.  Then  as  to  the  direction  concerning  the 
disposition  of  the  proceeds  of  sale,  I  think  that 
that  also  is  too  remote.  It  is  impossible  to  ascer- 
tain all  the  class  who  were  to  take  within  the 
legal  period.  The  testator  says  that  the  proceeds 
are  to  be  held  in  trust  for  the  child  or  children 
"  then  living,"  that  is,  living  at  the  time  when  the 
gravel-pits  are  worked  out.  No  one  [could  say 
definitely  at  the  death  of  the  testator  when  they 
would  be  worked  out.  It  was  contended  that  the 
circumstance  that  the  pits  were  nearly  worked  out 
at  the  time  of  the  testator's  death,  and,  as  a  fact, 
were  actually  worked  out  about  six  years  after- 
wards, ought  to  be  regarded.  That,  however, 
having  re^trd  to  the  authorities^  cannot  be  taken 
into  consideration.  Then  as  to  the  point  about 
the  residue,  I  think  the  terms  of  the  will  are  too 
strong  for  us  to  get  over.  I  think,  therefore,  that 
the  appeal  should  be  dismissed  with  costn. 

Datxt,  L.J. — I  am  of  the  same  opinion,  and  I 
entirely  agree  with  what  has  been  said  as  to  the 
trust  K)r  sale  of  the  gravel-pits  and  the  gift  of 
the  proceeds  of  sale  being  too  remote.  As  I 
understand  the  law,  yon  must  first  read  the  will, 
and  if  there  is  a  gift  to  a  class  all  the  members  of 
which  will  not  necessarily  be  ascertained  within  the 
legal  period,  it  is  void  as  a  perpetuity ;  the  gift 
is  too  remote.  The  court  is  not  at  liberty  to 
speculate  about  probabilities,  nor  to  inquire  as  to 
the  facts  as  they  turned  out  on  the  testator's 
death.  Mr.  Rowden  says  that  the  court  may  have 
before  it  evidence  of  tacts  existing  at  the  death 
of  the  testator.  I  agree  that  that  is  so.  But 
it  can  only  look  at  evidence  of  facts,  it  is 
not  admissible  to  take  evidence  of  proba- 
bilities. It  may  be  that  it  was  highly  impro- 
bable at  the  time  of  the  testator's  death  that 
the  gravel-pits  would  not  be  worked  out  in  the 


twenty-one  years ;  but,  as  I  understand  the  law, 
the  court  cannot  take  improbabilities  into  aoconnt 
It  may  be  that  before  the  death  of  the  testator  the 
gravel-pits  might  be  entii'ely  worked  out,  so  that 
the  trust  for  carrying  on  the  testator's  businen 
would  never  arise.  I  do  not  say  whether  that 
would  have  been  so  or  not.  But  evidence  of 
that  kind  would  be  evidence  of  actual  fact  ani 
not  of  opinion.  As  to  the  second  question,  I  am 
of  opimon  that  it  is  concluded  by  authority. 
Lindley,  L.J.  has  referred  to  Be  Chinery  {uhi  $ap.) 
and  Be  Mutther ;  Qroves  v.  Mutther  {ubi  tup.).  Be 
Chinery,  which  was  before  Stirling,  J.,  was  a  caae 
strikingly  like  this  one.  The  words  of  the  two 
wills  of  course  are  not  identical,  but  on  principle 
I  am  not  able  to  distinguish  that  case  from  the 

S resent,  and  I  think  that  Stirling,  J.  rigbtlj 
ecided  Be  Chinery.  The  well-known  caae  A 
Chrittopherion  v.  Naylor  {uhi  sup.)  was  also  a 
case  of  a  substitutionary  gift.  It  is  true  that,  in 
the  long  line  of  cases  on  the  subject,  there  are 
diffei'ences  in  the  language  used  by  the  sevenl 
testators,  but  the  principle  is  the  same  in  all  of 
the  cases ;  in  effect  it  is  exactly  the  same.  Notwith- 
standing the  opitiion  expressed  by  Malins,  V.C.  in 
Be  Lucas's  mU  {ubi  a«p.)  and  Be  Potter't  Trial 
{uhi  sup.),  I  am  of  opinion  that  Chrittopherto»  t. 
Nayloy  {ubi  tup.)  was  rightly  decided.  And  it  baa 
been  so  held  by  the  Goiirt  of  Appeal  in  Re 
Mutther  ;  Cfroves  v.  Musther  {ubi  sup.).  But,  if  I 
put  aside  all  authority,  I  should  say  the  same  upoa 
the  words  of  this  particular  wiU.  The  gift  to 
children  of  a  child  is  "  upon  the  death  of  any  such 
child."  The  expression  "  such  child  "  must  mean 
a  child  who,  at  the  date  of  the  will,  wa«  capable  of 
taking,  under  the  prior  words,  a  tenancy  for  life. 
It  appears  to  me  that  we  should  be  forcing  the 
language  if  we  were  to  include  a  child  who  was 
then  dead  and  therefore  incapable  of  itself  benefits 
ing  by  the  testator's  bounty.  I  think,  therefore, 
that  this  appeal  ought  to  be  dismissed,  with  costs. 

Appeal  ditmitied. 

Solicitors  for  the  appellant,  PoumaU  and  Co. 
Solicitors  for  the  respondents,  Snoic,  Snow,  and 
Fox. 


.   Wednesday,  Aug.  1. 

(Before  Lindlxt,  Lopks,  and  Datet,  L.JJ.) 

GuTOT  V.  Thomson,  (o) 

appeal  from  the  chakcbbt  ditisioh. 

Patent — Exeluiive  licence — Poioer  of  revoealion  by 

lieentor — Implied  covenant  not  to  revoke. 
The  defendant,  who  was  the  owner  of  certain- 
patentt.  by  deed  granted  to  the  plaintijft,  la 
Feb.  1891,  the  exclutive  right  to  use  and 
exercise  the  patented  inventions  durirtg  the  tia- 
ezpired  residues  of  the  terms  of  the  letters  patent, 
or  any  renewal  or  extension  thereof,  and  U> 
manufacture,  sell,  and  dispose  of  the  arlide* 
manufactured  under  the  letters  patent  as  tkey 
should  think  fit  for  their  absolttte  benefit.  The 
licence  was  expressed  to  be  granted  in  eoiuufero- 
tion  of  1501.  and  certain  royalties,  and  alto  </ 
the  plaintiffs  ■  agreeing  (inter  alia  I  to  adtertite 
and  push  the  sale  of  the  inventions,  atid  endeaionr 
to  further  their  success.  The  d-eed  contained  a 
power  for  the  plaintiffs  to  determine  the  JweiK* 
by  giving  the  defendant  tix  calendar  montht' 

(a)  Beported  by  E.  A.  SCBATOHI.KT,  laq.,  BarrUter-M-U*. 
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notice  in  writing,  but  no  express  power  for  the 
defendant  to  determine  the  licence.     The  defen- 
dant, being  diseatitiied  with  the  plaintiff g  for  not 
.,pu»hing  the  inventtona  sufficieTiily  and  for  other 
reasons,  began  hi-mself  to  manufacture  and  sell 
the  articles,  subject  to  the  patents,  for  his  own 
benefit;   and  in  Oct.   1893   sent  the   plaintiffs 
icrtifen  notuiC  purporting  to  revoke  the  licence  on 
the  ground  of  their  breaches  of  covenant  in  not 
■pushing    and    advertising    the    inventions,   ntit 
paying  the  royalties  punctually,  and  deviating 
from    the  apeeifieations  in  manufacturing    the 
arlieiet. 
Held,  thai,  having  regard  to  the  mutual  obligations 
imposed  on  the  defendarii  and  the  plaintiffs  by 
the  deed,  the  intention  of  the  parties  was  that 
the  licence  should  not  be  treated  as  revocable : 
and  that  a  covenant  must  be  implied  ttierein  not 
to  revoke   it  until    the    end  of  the    unexpired 
residues  of  the  terms  of  the  patents. 
Decision  of  Bomer,  J.  (ante,  p.  124)  affirtned. 
Appeal  hj  the  defendant  from  a  decision  of 
Homer,  J.  (ante,  p.  124). 

Rudall  for  the  appellant.  —  The  question 
inTolred  in  this  appeal  is,  whether  the  patent 
hcence  granted  bj  the  appellant,  although  con- 
taining no  express  power  of  revocation,  is  either 
revocable  in  its  nature,  or  at  any  rate  conditional 
on  the  terms  on  which  it  was  granted  being 
observed.  The  claim  for  rectification  is  abandoned. 
I  submit  that  it  is  revocable  because  it  is  a  mere 
licence ;  it  passes  no  interest,  and  is  not  a  grant, 
except  of  leave  and  licence : 

Heap  T.  Bartley,  61  L.  T.  Kep.  538;  42  Ch.  Div. 
461. 
The  fact  that  a  money  consideration  has  been 
paid    for    the    licence    does    not    affect   its    re- 
vocability : 

Wood  T.  LeadbitteT,  13  M.  &  W.  838. 

^LinDLKT,  L.J.  —  There  is  the  decision  of 
bristowe,  "V.C.,  in  Ward  v.  Livetey  (5  R.  P.  C. 
102),  which  seems  against  your  contention.]  But 
it  is  an  authority  in  my  favour  on  the  point  that 
the  licence  is  conditional  only  on  the  terms  on 
which  it  was  granted  being  observed.  Moreover, 
it  is  inconsistent  with  the  decision  of  the  Court 
of  Appeal,  on  which  I  rely,  in 
Heap  Y.   Hartley  («6t  sup.). 

[LiHDLET,  L.J. — There  is  a  definite  term  fixed 
for  the  continuance  of  the  licence.]  T^ne ;  but 
that  is  immatei-ial,  for  in  Wood  v.  Leadbitter 
[ubi  sup.)  the  licence  was  for  four  days  certain, 
and  yet  its  revocability  was  not  impugned. 
riiOPEB,  L.J. — There  the  licence  was  a  parol 
licence.]  Yes  ;  but  in  the  judgment  in  that  case 
Alderson,  B.  pointed  out  that  a  licence  under  seal 
was  as  revocable  as  if  granted  by  parol. 
^LiRDUET,  L.J. — ^Is  not  a  covenant  not  to  revoke 
implied  if  a-  licence  is  granted  for  a  definite 
tern?]  This  is  not  the  case  of  an  easement.  It 
Tesembles  a  right  to  shoot  upon  land,  which  might 
be  an  answer  to  an  action  for  trespass,  but  would 
be  revocable  at  any  time.  [HaMane,  Q.C. — The 
licence  here  is  a  grant  by  the  licensor  as  beneficial 
owner.  Clark  v.  Adie  (21  W.  B.  456)  shows  that 
an  injunction  can  be  obtained  to  restrain  a 
licensor  from  interfering  with  his  licensee.] 
There  was  no  question  in  uiat  case  of  revocation. 
The  licensor  tnere  had  not  revoked  the  licence. 
He  was  merely  representing  that  the  licensee  was 
Vol  LXXL,  1828». 


not  manufacturing  according  to  the  patent.  The 
licence  here  is,  according  to  Heap  v.  Hartley  {vM 
sup.),  a  mere  licence,  and  can  be  revoked,  although 
granted  by  deed  and  for  valuable  consideration. 
It  can,  therefore,  be  revoked  at  will,  and  certainly 
for  breach  of  the  conditions  on  which  it  was 
granted.  It  was  clearly  granted  on  certain  terms, 
and  the  continuance  of  the  grant  depends  upon 
the  observance  of  those  terms. 

Haldane,  Q.C.  {W.  N.  Lawson  with  him)  for  the 
respondents. — Nothing  was  said  by  Homer,  J.  in 
his  judgment  as  to  revocation  of  the  licence  at 
the  will  of  the  licensor.  The  case  proceeded  on 
the  question  whether  or  not  there  had  been  a 
breach  of  the  conditions  on  which  the  licence  was 
granted,  and  the  learned  judge  found  as  a  fact 
that  there  had  been  no  breach.  The  case  of 
Wood  V.  Leadbitter  {ubi  sup.)  was  decided  on 
grounds  relating  to  land  only.  There  it  was  held 
that  a  licen'%  to  enter  on  land,  even  though  by 
deed  and  for  valuable  consideration,  was  revocable. 
And  it  may  also  be  true  that  an  injunction  would 
not  lie  in  ec|uity  to  protect  such  right.  But  all 
that  is  outside  the  present  argument.  In  this 
cajse  chattels  are  dealt  with,  and  the  document  as 
a  whole  must  be  regarded.  It  is  a  grant  for  the 
residue  of  the  term  of  the  patent  of  the  benefit  of 
the  patent  rights,  and  there  would  be  a  right  to 
enforce  the  contract  in  equity.  The  intention  was 
to  give  the  licensee  the  exclusive  right  to  work 
the  patent  during  its  continuance.  The  licensee 
has  therefore  a  right  to  work  the  patent  during 
the  whole  period  without  interference,  even  by 
the  licensor.  An  exclusive  licence  coupled  with  an 
interest  cannot  be  revoked  during  the  term  for 
which  it  was  granted.  Besides  the  cases  of  Heap 
v.  Hartley  {ubi  sup.)  and  Wood  v.  Leadbitter 
{ubi  sup.)  there  is  the  other  case  of  Clark  v.  Adie 
{ubi  sup.],  where  the  question  of  revocation  was 
substantially  involved.  The  Court  of  Appeal 
treated  the  contract  to  grant  a  licence  as  giving 
contractual  rights  to  which  a  court  of  equity 
would  have  regard.  If  the  appellant's  contention 
is  right,  he  as  licensor  could  nave  determined  the 
licence  directly  after  the  sum  paid  for  it  had  been 
parted  with.  It  is  obvious,  therefore,  that  it  could 
not  have  been  intended  to  be  revocable.  [He  was 
stopped  by  the  Court.] 

BudaU  in  reply. — [Lindlet,  L.J. — If  your 
construction  of  the  licence  is  correct  there  are 
conditions  in  it  that  would  be  utterly  destructive 
of  the  patent  were  we  to  agree  with  you.  I  think 
it  quite  inconsistent  with  the  document  that  the 
licensor  should  have  the  right  to  revoke  it  at  any 
time.]  I  say  that  this,  being  a  mere  licence,  is 
revocable  on  the  authority  of  Heap  v.  Hartley 
{ubi  sup.).  The  decision  in  Wood  v.  Leadbitter 
was  not  restricted  to  licences  to  go  on  land,  and 
Heap  V.  Hartley  clearly  refers  to  other  licencea 
than  those  relating  to  land.  U  that  case  is  good 
law  it  shows  that  uie  licence  here  can  be  revoked. 
As  regards  the  use  of  the  word  "  beneficial "  it  ia 
not  appropriate  in  a  mere  licence,  a  licence  to 
work  a  patent  not  being  similar  to  an  assignment 
of  the  patent. 

LiNDUET,  L.J.'^The  main  question  in  this  case 
is,  whether  an  exclusive  licence  to  work  a  patent 
which  is  granted  by  a  document  can  be  revoked  by 
the  patentee  who  granted  the  licence.  There  are 
some  other  points  to  which  Mr.  Rudall  called  our 
attention,  to  the  effect  that  there  had  been  some 
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braacfaes  of  the  stipulations  which  would  jnatify 
rerocation.  But  he  has  not  satisfied  us  that  the 
learned  judge  was  wrong  in  the  view  which  he 
took  that  there  were  no  such  breaches  except  the 
delay  in  payment  of  the  royalties,  and  therefore  I 
shall  address  myself  entirely  to  the  main  ques- 
tion, whether  this  so-called  licence  is  a  revocable 
licence.  Now  the  document  is  an  indenture  dated 
the  28th  Feb.  1891  and  made  between  Mr.  Thorn- 
son,  who  is  the  defendant  and  the  'patentee  of  the 
one  part,  and  the  plaintiffs  of  the  other  pai-t. 
There  is  a  recital  that  the  defendant  is  the 
patentee  of  certain  inventions  for  fourteen 
years  from  the  dates  of  them.  Then  there  is  a 
recital  that  the  patentee  has  agreed  with  the 
licensees  to  grant  to  them  an  exclusive  licence  to 
manufacture,  use,  and  vend  the  said  inventions 
which  are  worked  in  the  market  by  the  name  of 
Thomson's  Patent  Combined  Circulator  and  Feed 
Water  Heater  for  Steam  Boilers.  That  ia  the 
recital,  and  then  the  deed  witnesses  that,  in  pur- 
suance of  the  agreement  and  in  consideration  of 
I50i.  paid  to  the  patentee,  the  patentee  hereby 
"  as  beneficial  owner  grants  unto  the  licensees, 
their  executors,  administrators,  and  assigns,  the 
full,  sole,  and  exclusive  licence  to  use  and  exercise 
the  inventions,  and  each  of  them,  during  the 
unexpired  residue  of  the  terms  of  the  letters 
patent  respectively,  or  any  renewal  or  extension 
thereof,  and  to  manufacture,  sell,  and  dispose  of  all 
circulators  and  feed  water-heatera  manufactured 
according  to  the  said  inventions  or  either  of  them 
when  and  as  the  licensees  shall  think  fit  for  their 
absolute  benefit."  Then  it  is  mutually  covenanted 
and  agreed  that  the  licensees  shall  pay  certain 
royalties.  Then  there  is  a  proviso  that  in  the 
event  of  the  licensees  granting  sub-licences  to  any 
persons  to  use  and  exercise  the  inventions,  those 
sub-licensees  shall  pay  certain  royalties  of  which 
I  need  not  read  the  details.  Then  comes 
clause  2,  to  which  I  attach  importance :  "  The 
licensees  shall  at  all  times  during  the  continuance 
of  this  licence  advertise  and  push  the  sale  of  the 
said  inventions  and  use  their  best  endeavours  to 
further  their  success."  Then  there  is  a  clause  that 
the  licensees  shall  at  all  times  during  the  con- 
tinuance of  the  licence  keep  correct  accounts  and 
let  the  patentee  inspect  them.  Then  clause  4  is 
that,  "  The  patentee  shall  not  commence  proceed- 
ings at  law  or  in  equity  for  infringement  of  the 
patents  or  either  of  them  without  the  consent  in 
writing  of  the  licensees  first  had  and  obtained." 
Then,  lastly,  "Ii^  case  the  licensees  shall  at  any 
time  hereafter  be  desirous  of  determining  the 
licence  hei-eby  granted,  and  of  such  desire  shall 
give  six  calendar  months'  notice  in  writing  to  the 
patentee  at  his  last  known  place  of  abode  in  Eng- 
land, then  and  in  such  case  the  licence  hereby 
granted  shall  at  the  expiration  of  such  period  of 
six  calendar  months' notice  absolutely  determine." 
Well  now,  what  is  the  true  effect  of  that  docu- 
ment P  To  call  that  a  mere  revocable  licence 
appears  to  me  to  call  it  that  which  it  clearly  is 
not.  A  person  who  has  a  licence  is  not 
bound  to  exercise  it  for  any  time,  and  the 
person  who  grants  a  licence  does  not  come 
under  any  obligations  to  the  licensee  except 
not  to  trofit  him  as  a  trespasser  if  it  is  a  licence 
to  go  upon  land,  and  not  to  take  advantage 
of  some  condition  or  clause  which  he  could  take 
advantage  of  but  for  the  licence.  But  this 
document  imposes  very  serious  obligations  and 


duties,  both  on  the  so-called  licensees  and  on  the 
so-called  licensor;  and  it  would  be  an  uncommonlj 
strange  construction  of  this  document  to  hold 
that  the  grantor  of  this  licence  could  at  asj 
moment  ruieve  himself  from  the  obligation  imder 
which  he  has  come  by  giving  notaoe  to  determine 
it.  I  think  it  is  plain,  when  we  come  to  look  at 
this,  that  the  true  meaning  of  it  is  that  tk 
patentee  grants  to  these  genuemen  the  exelugif« 
right  to  use  this  patent  for  the  unermred  term  of 
the  patent  or  any  renewal  thereof.  That  involves 
on  his  part  an  obligation  not  to  use  the  patent 
himself,  which  is  a  most  important  matter.  It 
devolves  upon  the  licensees  the  duty,  in  the  t«rmi 
of  clause  2,  of  advertising  and  pushing  the  sale  of 
the  inventions  and  using  their  oest  endeavours  to 
further  their  success.  Now,  whoever  heard  of 
such  obligations  as  those  attached  to  what  is 
called  a  mere  licence  P  The  real  truth  is,  that  this 
is  a  grant  of  a  right  to  use  the  patent  coupled 
with  obligations  both  on  the  grantor  and  on  tbe 
grantee.  Now,  I  should  hesitate  before  I  called 
tills  a  licence  coupled  wil^h  an  interest.  That  is 
an  ambiguous  expression,  and  of  course,  before 
one  uses  it,  one  would  like  to  understand  tbe 
meaning  of  it.  Coupled  with  an  interest  in  what ': 
I  do  not  know  that  there  is  any  particular  interest 
as  distinguished  from  the  right  to  do  that  wluch 
the  licensee  acquires.  He  is  not  an  aadgnee  of 
the  patent.  We  were  asked  to  construe  this,  or  it 
was  suggested  that  we  might  construe  this  as 
amounting  to  an  assignment  of  the  patent,  but 
the  clause  that  the  right  to  sue  for  an  infringe- 
ment is  in  the  patentee  excludes  that  view.  It  i^ 
not  therefore  quite  an  assignment  of  the  patent. 
There  is  not  very  much  difference  in  it,  but  tiiat 
clause  prevents  us  from  holding  that  it  is  an 
assignment  of  the  patonli.  But  when  you  come  to 
read  it,  it  appears  to  me  that  there  are  seven! 
clauses  which  are  so  inconsistent  with  the  right  to 
revoke  that  we  cannot  hold  that  there  is  such  a 
right  to  revoke ;  or,  varying  the  language,  it 
appears  to  me  that  on  the  face  of  this  document 
there  is  an  implied  covenant  not  to  revoke.  And 
I  get  at  that,  not  because  the  Conveyancing  Act 
applies  to  it,  for  I  do  not  think  it  does.  I  do  not 
think  it  is  a  conveyance  within  the  meaning  of 
the  Conveyancing  Act ;  but  it  does  not  foUow  that 
the  intention  of  the  words  "  as  beneficial  owners  " 
is  unimpoi-tant.  It  tends  to  show  what  thev 
mean ;  that  they  do  not  mean  to  treat  this  as  x 
revocable  licence.  You  never  would  obtun  a 
formal  document  granting  a  licence  in  which  tbe 
words  wei-e  that  "  the  licensor  grants  as  beneficial 
owner."  That  is  not  the  form  of  a  licence,  which 
is  a  totally  different  kind  of  document.  I  am 
happy  to  say  that  we  are  not  driven  by  authoritv 
to  do  that  which  would  be  a  cleai-  injustice  and 
utterly  unwarranted.  I  think  that  the  judgment 
appealed  from  is  right,  and  that  this  appeal  must 
be  dismissed  with  costs. 

Lopes,  L.J. — ^I  am  of  the  same  opinion.  I 
think  that  this  is  not  a  revocable  licence.  Tbe 
licence,  to  so  call  it,  is  created  by  deed  and  for 
valuable  consideration.  That  would  not  in  itself 
prevent  its  being  revocable,  but  it  is  a  licence  for 
the  residue  of  the  term  of  the  letters  patent 
There  are  in  it  mutual  obligations  imposed  on  the 
licensees  and  the  licensor,  obligations  to  my  mind 
absolutely  inconsistent  with  this  being  a  licence 
revocable,  as  it  is  suggested,  at  pleasure.  Lookini! 
at  the  document  and  considering  it  as  beet  I  can. 
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I  come  to  the  conclusion  that  it  was  obviously  the 
intention  of  the  parties  that  it  should  not  be 
Terocable,  but  that  there  is  to  be  implied  a 
covenant  that  the  licence  is  to  continue  during 
the  residue  of  the  term.  Just  for  one  moment 
consider  what  would  foUow  if  Mr.  Rudall's  con- 
tention were  successful.  The  licensor  might  put 
the  1502.  into  his  pocket  and  the  next  day  revoke 
the  licence  and  still  keep  the  money  in  his  pocket. 
Sab-licenoes  may  be  granted  by  the  licensees  for 
considerations;  if  the  licences  were  revoked  all 
those  sub-licences  would  fall  as  well,  and  the 
licensor  at  his  pleasure  might  get  rid  of  all  the 
obligations  imposed  upon  him  by  this  document. 
AU  these  matters  to  my  mind  t«nd  to  show  that ' 
the  true  construction  of  that  document  is  that  it 
is  not  to  be  a  revocable  licence. 

Datet,  L.  J. — I  am  of  the  same  opinion.  It  is 
impossible  to  read  through,  as  I  have  done,  this 
document  from  the  beginning  to  the  end  and  not 
form  the  impression  t£at  the  parties  intended  by 
the  language  they  have  used  that  this  licence 
should  not  be  one  which  was  revocable  at  the  will 
of  the  licensor.  No  doubt  that  would  not  ^  for 
much  if  the  parties  have  used  language  which  in 
law  we  are  bound  to  construe  so  as  to  have  that 
«ffect.  But,  when  I  read  the  details  of  this 
document  rather  more  closely,  I  find  obligations 
and  cross  obligations  by  the  licensor  and  by  the 
licensees,  which,  in  my  opinion,  are  utterly  incon- 
sistent with  the  idea  that  this  licence  was  to 
sabdst  only  at  the  will  of  the  licensor.  I  find 
numing  through  this  document  an  assumption, 
upon  '^ich  the  provisions  of  it  are  framed,  that 
the  licence  will  subsist  during  the  term  for  which 
it  purports  to  be  granted ;  or,  to  express  myself 
more  accurately,  an  implied  covenant  that  the 
licence  shall  not  be  revoked  by  the  licensor.  It  is 
true  that  the  covenants  to  which  I  have  referred 
are  sometimes  in  the  language  "  during  the  term 
of  this  licence "  as  in  the  first  covenant,  and  in 
other  covenants  they  are  expressed  to  be  "  dui-ing 
the  continuance  of  this  licence."  But,  in  my 
opinion,  those  words  ought  to  be  construed  as 
having  the  same  meaning,  and  that  meaning  I 
think  is  during  the  term  for  which  this  licence 
purports  to  be  granted — that  is  to  say,  during  the 
life  of  the  patent.  I  also  think  that  the  power 
for  the  licensees  to  determine  the  licence  on  six 
months'  notice  is  in  Mr.  Haldane's  favour,  because 
I  cannot  read  that  as  a  limitation  of  their  power. 
I  think  that  giving  the  express  power  to  the 
licensees  to  determine  the  license  on  six  calendar 
months'  notice,  and  nothing  being  said  as  to  the 
determination  by  the  licensor,  is  a  strong  indica- 
tion that  the  intention  of  the  parties  was  that  the 
licensees  alone  should  have  the  power  to  determine 
the  licence,  and  that  the  licensor  should  not  have 
such  power.  I  am  of  opinion  that  the  appeal 
should  be  dismissed.  ^^^  dismissed. 

Solidtorfor  the  appellant,  Francis  A.  Budall. 
Solicitors  for  the  respondents,  SUbbard,  Gibson, 
and  Co. 


July  9  and  Aug.  8. 

(Before   the   Lobd    Chanceli.ob    (Herschell), 
LiNDLET  and  Davet,  L.JJ.) 

HoLLiNBAKE  V.  Tbuswell.  (a) 

APPEAL  FBOK  THE  CBANCEBT  DITI8IOK. 

Copyright  —  Begistration  —  Pattern  of  sleeve  of 
dress — Interpretation  of  word  "  book  " — "  Map, 
chart,  or  plan  " — Subjeet-matter — Literary  merit 
—Copyright  Act  1842  (5  &  6  Vict.  c.  45),  ss. 
1,2. 

An  aetion  for  infringement  was  brought  by  the 
plaintiff  as  assignee  of  the  copyright  tn  an 
apparatus  entitled  "The  Cosmopolitan  Sleeve 
Chart  1886," /or  cutting  out  on  scientific  prin- 
ciples the  sleeves  of  ladies^  dresses.  It  consisted 
of  a  cardboard  pattern  of  the  outer  side  of  the 
sleeve  of  a  lady's  dress,  and  contained  on  its 
surface  a  system  of  lines  and  figures  which 
enabled  a  dressmaker  to  cut  from-  it  a  cotnplete 
sleeve  for  any  arm  without  the  necessity  of  any 
measurements  beyond  the  simple  measurements  of 
the  actual  arm.  The  principal  defence  was  that 
the  apparatus  was  not  a  "  book"  or  a  "map, 
chart,  or  plan."  within  the  meaning  of  sect.  2  of 
the  Copyright  Act  1842,  and  could  not  be  the 
subject  of  copyright. 

Held,  that  the  .apparatus  was  not  a  literary  pro- 
duction ;  but  that  it  was  merely  for  purposes  of 
measurement,  and  was  not  a  "map,  chart,  or 
plan  "  within  the  statute. 

Deeisicm,  of  Wright,  J.,  sitting  as  an  additional 
judge  of  the  Chancery  Division  (tJ8  L.  T.  Rep. 
656),  reversed. 

Mabt  Hollinbake,  the  plaintiff  in  this  action, 
was  a  dressmaker  and  professor  of  scientific  dress- 
cutting,  and  was  the  assignee  under  an  assign- 
ment in  writing,  dated  the  Ist  Feb.  1891,  from 
Edmund  Greorge  Kendall  of  the  copyright 
in  a  chart,  entitled  "  The  Cosmopolitan  Sleeve 
Chart  1886,"  for  cutting  out  on  scientific  prin- 
ciples the  sleeves  of  ladies'  dresses,  first  published 
by  E.  G.  Kendall  on  the  18th  Nov.  1886. 

The  copyright  was  now  subsisting,  and  was  duly 
registered  at  Stationers'  Hall  on  the  19th  Nor. 
1^6  by  E.  G.  Kendall.  The  assignment  to  the 
plaintiiE  was  duly  registered  at  Stationers'  Hall  on 
the  2nd  Feb.  1891. 

The  defendant,  Jane  Eliza  Tmswell,  also  a  dress- 
maker and  professor  of  scientific  dress-cutting, 
had,  the  plamtiff  alleged,  infringed  the  plaintifF's 
copyright  in  the  Cosmopolitan  Sleeve  Chart,  by 
the  printing,  publishing,  and  sale  of  a  large 
number  of  Seeve  charts  called  the  '•  Ideal."  such 
sleeve  charts  being  copies  of  the  plaintiff's  Cosmo- 
politan Sleeve  Chart. 

The  plaintiff  accordingly  brought  this  action 
against  the  defendant,  claiming  an  account  of 
all  "  Ideal "  sleeve  charts  sold  by  the  defendant 
and  payment  of  all  profits  made  by  reason  of  such 
sale,  an  injimction  to  restrain  the  defendant  from 
further  infringing  the  plaintiff's  copyiight ;  an 
order  for  the  delivery  Jnp  to  the  plaintiff  of  all 
plates  used  by  the  defendant  for  printing  the 
"  Ideal  "  chart ;  and  an  order  for  the  delivery  up 
to  tlie  plaintiff  of  all  copies  of  the  "  Ideal  "  chart 
in  the  possession  of  the  defendant,  or  under  her 
oontioL 

By  her  statement  of  defence  the  defendantdenied 
that  any  copyright  existed  in  the  plaintiffs  chart, 

(a)  Beported  hy  E.  A.  Scratcbley,  Esq.,  B»rri9t«r-»t-La|r. 
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on  tbe  ground  that  it  was  not  a  "  book  "  or  a  "  map. 
chart,  or  plan,"  inthm  the  meaning  of  sect.  2  of 
'the  Copyright  Act  1842,  as  the  same  did  not 
possess  any  literary  or  artistic  merit,  and  con- 
ti^ed  no  letterpress,  and  was  not  and  coald  not 
be  the  subject  of  copyright  nnder  that  statute  or 
otherwise. 

The  defendant  also  denied  that  the  plaintiff's 
chart  was  an  original  work,  as  the  same  was  an 
imitation  of,  and  the  idea  and  design  (if  any)  were 
taken  from,  certain  specifications  and  drawings 
which  the  defendant  specified. 

The  defendant  admitted  that  she  had  cansed  to 
i>e  printed,  published,  and  sold  some,  though  not 
a  laree  number,  of  the  "  Ideal "  sleeve  charU ;  but 
she  denied  that  she  had  thereby  infringed  the 
plaintiff's  alleged  copyright,  or  that  the  "  Ideal " 
sleeve  chart  was  in  any  way  an  imitation  or  copy 
of  the  Cosmopolitan  Sleeve  Chart.  The  defen- 
dant alleged  that  the  "  Ideal "  sleeve  chart  was  an 
improvement  upon  the  pl^intifTs  chart,  and  was 
the  result  of  independent  research  and  labour  by 
the  defendant ;  that  the  method  of  working  and 
the  shape  were  entirely  different,  the  defenmmt's 
chart  being  more  perfect  and  accurate  in  its 
method  of  working  than  the  plaintiff's.  The 
d^endant  submitted  and  insisted  that  her  chart 
was  an  entirely  novel  and  valuable  work,  and  was 
the  result  of  her  own  labour  and  scientific  calcula- 
tion, and  that  she  had  made  no  unfair  use  of  the 
previous  state  of  knowledge  relating  to  the  making 
of  sleeves  for  ladies'  dresses  and  the  scientific 
mode  of  dressmaking  in  reference  thereto. 

The  action  came  on  for  trial  before  Wright,  J., 
sitting  as  an  additional  judge  of  tbe  Chancery 
Division,  in  March  1893,  when  his  Lordship 
decided  (68  L.  T.  Rep.  656)  that  the  plaintiff's 
chart,  though  not  a  sheet  of  letterpress,  was  a 
"  chart  or  plan  "  within  the  meaning  of  the  Act, 
Hud  therefore  was  capable  of  being  registered 
thereunder.  The  learned  judge  also  decided  that 
the  defendant  had  infringed  the  plaintiffs  copy- 
right, and  he  granted  a  perpetual  injunction 
against  tbe  defendant  in  the  terms  of  tbe  state- 
ment of  claim. 

From  tbe  decision  the  defendant  now  appealed. 

Bramioell  Davit  for  the  appellant. — I  submit 
that  Wright,  J.  was  wrong  in  holding  that  the 
plaintiff's  apparatus  was  capable  of  being 
registered  under  the  Copyright  Act  1842.  There 
can  be  no  copyright  in  such  a  thing  under  that 
statute.  It  has  no  literary  merit,  and  it  would  be 
useless  and  unintelligible  without  further  explana- 
tion. It  is  not  a  "  Dook  "  in  the  ordinary  mean- 
ing of  the  word ;  neither  is  it  a  sheet  of  letter- 
press, nor  a  "  map,  chart,  or  plan,"  within  the 
Act.  The  Act,  as  appears  fi-om  the  preamble,  and 
also  from  the  general  tenor  of  its  language,  was 
designed  for  tbe  encouragement  of  literature,  and 
it  is  essential  in  order  to  entitle  a  thing  to  pro- 
tection imder  the  Act  that  it  should  have  some 
literary  merit.  If  the  plaintiffs  apparatus  can 
be  protected  at  all,  it  is  more  properly  the  subject 
of  a  patent  than  of  copyright.  It  is  a  mere 
mechanical  contrivance  for  enabling  persons  to 
cut  out  the  sleeve  of  a  lady's  dress,  and  it  ought 
not  to  be  registered  under  an  Act  intended  for 
the  protection  of  literary  works.  It  has  been 
held  that  there  can  be  no  copyright  in  the  printed 
face  of  a  barometer: 

Coins  V.  Comitti,  52  L.  T.  R«p.  539. 


Nor  in  a  cricket  scoring- sheet : 

Page  v.  Wi^dtn,  20  L.  T.  Kep.  435. 

Nor  in  a  cardboard  puzzle  called  a  "  ChristogiariL* 
so  constructed  as  to  throw  a  shadow  resemUiiig 
tbe  picture  "  Eoce  Homo :" 

Cable  V.  Marks,  47  L.  T.  Bep.  432 ;  52  L.  J.  107, 
Cb. 
Nor  in  an  illustrated  photograph  album : 

Schore  v.  Schmitifke.  55  L.  T.  Eep.  212 ;  33  Ci. 
Div.  546. 
Nor  in  a  card  bearing  a  representation  of  a  band 
holding  a  pencil  in  the  act  of  completing  a  cross 
within  a  square  with  a  view  to  such  cards  being 
used  at  parliamentary  and  other  elections  for  the 
guidance  and  instruction  of  illiterate  voters  i> 
the  marking  of  their  ballot  papers : 

Kenrick  and  Co.  v.  Lawrence  and  Co.,  25  Q.  R 
Div.  99. 
A  picture  or  publication  which  conrasted  of  a 
gloved  hand  painted  on  a  card  cut  to  the  exact 
size,  and  showing  the  back  and  palm  of  the  hand, 
and  having  on  the  back  some  verses,  was  held  by 
Eekewich,  J.  to  be  capable  of  registration  as  & 
"  sheet  of  letterpress  : 

Hildertheimer  and  Faulkner  v.  Dunn  and  Co.,  it 
L.  T.  Btip.  452. 

That  case,  however,  is  distinguishable  from  tlie 
present,  there  being  artistic  and  literary  merit  in 
the  production,  which  is  not  so  here.  The  whole 
line  of  authorities  shows  that  there  must  be  some 
literary  merit  in  the  thing  registered.  There 
must  be  something  on  tbe  face  of  the  thing  itself 
which  discloses  literary  merit.  A  map  or  chart 
is  included  in  an  Act  dealing  with  literary  copy- 
right only  because  it  conveys  information  in  the 
same  way  as  a  book  does ;  a  map  is  intended  to 
give  geographical  and  historical  details;  a  chart 
to  give  sailing  instructions  to  mariners.  Per 
James,  L.J.  in 

Sfannn.-d  v.  Lee,  24    L.  T.   Eep.  549;    L.  Be?. 
6  Ch.  App.  346. 

He  i-ef erred  also  to  Copinger  on  Copyright, 
2nd  edit.  p.  100.  [The  Lord  Chancellor 
referred  to  Jh-ury  v.  Eioing,  1  Bond  (Amer.)  o4i>.] 
Arthur  J.  Walter  for  the  respondent  —  The 
rules  which  govern  tbe  court  in  deciding  whether 
or  not  a  thing  is  a  proper  subject-matter  of  copy- 
right were  clearly  laid  down  by  the  Court  of 
Appeal  in 

MapU  and  Co.  v.  Junior  Army  and  Kavy  Store*,i1 
L.  T.  Bep.  589  ;  21  Ch.  Div.  369. 

Another  case  on   the   same  lines   is    Grace  v. 
Newman  (L.  Rep.  19  Eq.  623). 
BramweU  Davis  replied.  ^^^  ^^  ^^, 

Aug.  8. — The  following  written  judgments  were 
delivered : — 

The  LoBD  Chancbllob. — This  acticm  ww 
brought  by  the  plaintiff  as  assignee  under  an 
assignment  in  wntingof  the  1st  Feb.  1891,  from 
one  Edmund  Goorge  Kendall,  "  of  the  copyright 
in  a  book,  to  wit,  a  map,  chart,  or  plan,  entiued 
"The  Cosmopolitan  Sleeve  Chart  1886."  The 
copyright  and  assignment  were  both  duly  regis- 
tered at  Stationers'  Hall.  The  phiintiff  alleged 
that  the  defendant  had  infringed  her  oopyrigbt  in 
the  Cosmopolitan  Sleeve  Chart  by  the  printio^, 
publishing,  and  sale  of  a  I^ve  number  of  sleere 
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charts  called  the  "  Ideal,"  those  sleeve  charts 
beinj;  copies  of  the  plaintiS's  Cosmopolitan  Sleeve 
Chart.  Wright,  J.,  before  whom  the  action  was 
tried,  granted  a  perpetual  injunction,  restraining 
the  defendant  from  manufacturing  or  causing  to 
be  manufactured,  printing,  selling,  offering  for 
sale,  or  in  any  manner  using  or  dealing  with  a 
sleeve  chart,  called  the  "  Meal,"  or  any  other 
sleeve  chart  being  a  colourable  or  obvious  imita- 
tion of  the  plaintiff's  registerod  copyright  sleeve 
chart.  From  this  judgment  the  defendant  has 
appealed,  on  the  ground  that  the  plaintiff  is  not 
protected  by  the  Copyright  Act  1842,  the  so-called 
sleeve  chart  not  being  a  subject-matter  in  respect 
of  which  copyright  protection  can  be  obtained 
oader  that  Act.  The  words  and  figures  for  which 
the  plaintiff  is  alleged  to  have  obtained  such  pro- 
tection consist  of  the  words  '"  top  curve  line ; 
under  curve  line;  under  arm  curves;  measure 
round  the  thick  part  of  the  arm ;  measure  round 
the  thick  part  of  the  elbow ;  measure  round  the 
knuckles  of  the  hand ; "  together  with  certain 
curved  lines  in  connection  with  the  words 
"  under  arm  curves  "  and  certain  scales  of  inches 
and  half  inches  in  connection  with  the  words 
"measure  round  the  thick  part  of  the  arm," 
and  "measure  round  the  thick  part  of  the 
elbow."  All  these  are  printed  on  a  piece  of  card- 
Wrd.  so  curved  as  to  represent  the  parts  of  the 
arm  above  and  below  the  elbow,  which  is  called 
'•  The  Cosmopolitan  Sleeve  Chart."  I  cannot  do 
better  than  take  Wright,  J.'s  account  of  the 
pnipoee  intended  to  be  served  by  the  cardboard, 
with  these  words  and  scales  upon  it.  After 
pointing  out  that,  for  the  purpose  of  accurately 
measuring  the  inner  part  of  a  sleeve,  so  as  to 
make  it  l^r  its  due  relation  to  the  outer  pai-t,  it 
was  formerly  necessary  to  make  certain  calcula- 
tions, of  a  simple  character  indeed,  but  still 
leaving  room  for  error,  he  said  that  the  plaintiff's 
so-called  chart  embodied  a  method  of  dispensing 
with  any  computation  and  any  measurement 
laeyond  the  simple  measurement  of  the  actual  arm. 
This  was  accomplished  by  holes  made  in  the  card- 
board opposite  each  half  inch  of  the  scales,  refer- 
ring to  the  measurement  ronnd  the  thick  part  of 
the  arm  and  of  the  elbow  respectively,  so  that  by 
means  of  these  holes  pencil  marks  might  be  made 
on  a  card  or  paper  placed  jmdemeath  the  chart 
at  the  proper  points  in  the  scales  of  inches,  and  the 
required  Imes  might  thus  be  drawn.  Wright,  J. 
thought  that  the  plaintiff's  pattern  did  not  come 
within  the  word  "  book  "  or  "  letterpress."  The 
only  words  that  appeared  to  fit  it  at  all  were,  in 
his  opinion,  *'  map,  chart,  or  plan."  He  thought 
that  a  map,  chart,  or  plan  need  not  be  topo- 
giaphical,  and  that  what  the  plaintiff  had  regis- 
teted  might  be  regarded  eiither  as  a  chart  or  plan 
of  the  female  arm  in  relation  to  dressmaking,  or 
as  the  plan  of  a  pattern  or  model  sleeve.  Now,  I 
hare  to  observe,  in  the  first  place,  that  no  one 
could  claim  a  monopoly  of  the  use  of  such  a  sen- 
tence as  "measure  round  the  thick  part  of  the 
Ann"  or  of  a  half -inch  scale.  And  the  words  and 
figures  foond  on  the  "  chart "  do  not  in  combina- 
tion convey  any  intelligible  idea,  nor  could  they 
he  of  the  slightest  use  to  any  one,  apart  from  the 
cardboard  upon  which  they  are  printed.  The 
object  of  the  Copyright  Act  was  to  prevent  any 
one  publishing  a  copy  of  the  particular  form  of 
fxpieasion  in  which  an  author  conveyed  ideas  or 
iwormation  to  the  world.    These  may  be  retained 


by  anyone,  though  the  book,  map,  or  chart  which 
embodied  them  has  passed  out  of  his  possession. 
If  he  were  to  commit  to  memory  the  contents  of 
the  book,  or  the  information  disclosed  by  the 
map  or  chart,  he  would  be  as  much  in  possession 
of  the  author's  ideas  or  information  as  if  the 
book,  map,  or  chart  were  physically  in  his  hands. 
But  this  is  not  the  case  with  the  words  or  figures 
upon  the  sleeve  chart.  They  are  intended  to  be 
used,  and  can  only  be  of  use,  in  connection  with 
that  upon  which  they  are  inscribed.  They  are  not 
merely  directions  for  the  use  of  the  cardboard, 
which  is  in  truth  a  measuring  apparatus,  but  they 
are  a  part  of  that  very  apparatus  itself,  without 
which  it  cannot  be  used,  and  except  in  connection 
with  which  they  are  absolutely  useless.  I  think 
it  is  clear,  therefore,  that  what  the  plaintiff  haa 
sought  to  protect  under  the  Act  for  the  protection 
of  litei-ary  pi-oductions  is  not  a  literaiy  production, 
but  an  apparatus  for  the  use  of  which  cei'tain 
words  and  figures  must  necessarily  be  inscribed 
upon  it.  It  is  quite  true  that,  notwithstanding 
the  words  of  the  preamble,  the  protection  of  copy- 
right may  be  obtained  for  works  which  cannot  Be 
said,  in  the  ordinary  sense  of  the  term,  to  have 
literary  merit.  Compilations  such  as  the  Post 
Office  Dii-ectory  have,  no  doubt,  properly  been 
held  to  be  the  subject  of  copyright,  but  there  is, 
as  I  have  pointed  out,  a  marked  distinction 
between  these  and  the  claim  of  protection  imder 
the  Copyright  Act  for  words  and  figures  inscribed 
on  and  necessarily  forming  part  of  an  apparatus 
or  tool.  It  is  not  necessaiy  to  determine  whether 
such  an  apparatus  as  that  now  in  question  could 
be  the  subject  of  letters  patent  as  an  invention, 
though  I  am  far  from  saying  that  it  could  not  be 
so,  if  novel.  One  can  conceive  not  a  few  kinds  of 
apparatus  clearly  patentable,  the  use  of  which 
necessarily  required  as  part  thereof  the  inscrip- 
tion upon  them  of  words  or  figures.  If  a  patent 
were  obttuned,  its  duration  would  be  limited  to 
fourteen  years ;  but,  if  the  plaintiff's  contention 
in  the  present  case  were  well-founded,  the  patentee 
would  only  have  to  register  these  words  and 
figures  under  the  Copyright  Act  in  order  to 
obtain  the  much  longer  protection  which  is 
accorded  to  literary  works.  These  considerations 
satisfy  me  that  the  decision  pronounced  in  favour 
of  the  plaintiff  cannot  be  supported.  I  think  that 
the  judgment  should  be  reversed  and  the  action 
dismissed,  with  costs. 

LiNDLEY,  L.J. — This  is  an  appeal  by  the  de- 
fendant from  a  decision  of  Wright,  J.,  granting  an 
injunction  restraining  the  defendant  from  in- 
fringing the  plaintiff's  copyright  in  a  thing  called 
'•  The  Cosmopolitan  Sleeve  Chart."  The  appeal 
raises  two  questions,  viz. :  ( 1)  whether  the  thing  is  one 
in  which  copyright  can  be  had,  and  (2)  if  it  is,  then 
whether  the  defendant  has  infringed  it  i*  The 
first  question  is  one  which,  so  far  as  I  know,  is 
quite  new  in  this  country,  although  it  has  arisen 
in  America,  and  been  decided  there  in  the  plain- 
tiff's favour :  (see  Drury  v.  Swing,  1  Bond  (Amer.) 
540.)  The  thing  in  question  consists  of  certain 
lines  and  figures  printed  on  a  piece  of  cardboard 
with  the  following  words  upon  it :  "  Top  curve 
line ;  under  curve  line ;  under  arm  curves ; 
measure  round  the  thick  part  of  the  arm ; 
measure  round  the  thick  part  of  the  elbow; 
measure  round  the  knuckles  of  the  hand."  The 
evidence  shows  that  what  is  on  the  cardboard  is 
not  intended  simply  to  be  undei-atood  by  persona 
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who  wish  to  learn  how  to  cut  out  elecTes,  but  that 
the  cardboard  itself  is  intended  for  use  in  catting 
them  out.  This  at  once  distingoishes  this  par- 
ticular thing  from  erwj  publication  which  is 
generally  understood  to  come  under  the  definition 
of  the  word  "book  "  in  6  &  6  Vict.  c.  46,  sect.  2., 
viz.,  "volume,  part,  or  division  of  a  voliune, 
pdmphlet,  sheet  of  letterpress,  sheet  of  music, 
map,  chart,  or  plan  separately  published."  The 
learned  judge  considered  that  this  thing  was  a 
map,  chart,  or  plan  ;  but,  if  so,  it  is  a  very  peculiar 
one ;  for  the  use  of  it  lies,  not  in  the  information 
conveyed  by  it,  but  in  such  information  combined 
with  the  material  on  which  the  information  is 
printed.  The  thing  is  in  truth  a  measuring 
machine,  and  no  more  a  chart  or  plan  within  the 
Literary  Copyright  Act  than  is  a  scaled  ruler  such 
as  is  found  in  any  mathematical  instrument  case. 
Such  a  thing  may,  if  novel  and  useful,  be  a  good 
subject-matter  for  a  patent ;  but  I  cannot  bring 
myself  to  hold  that  it  is  &  map,  chart,  or  plan, 
within  the  meaning  of  the  Copyright  Act.  In 
PhilpotU  V.  Hanhury  (2  Pat.  Gas.  33)  Grove,  J. 
decided  that  a  patent  obtained  by  Fhilpotts  in  1882 
for  a  similar  thing  was  bad  for  want  of  novelty 
and  for  insufficiency  of  the  specification.  But  he 
did  not  decide  that  such  a  thing  as  this,  if  new, 
could  not  be  the  subject-matter  of  a  patent.  A 
new  and  useful  machine  or  tool  or  apparatus  for 
measuring  would  be  patentable.  But  at  the  present 
day  novelty  would  probably  be  difficult  to  establish. 
I  am  not  aware  of  any  English  authority  which 
throws  any  real  light  on  the  applicability  of  the 
Copyright  Act  to  such  a  thing  as  this.  The 
Anierican  case  to  which  I  have  referred  arose  on 
a  motion  to  commit  for  a  breach  of  an  injunction, 
and,  although  the  learned  judge  thought  the  case 
might  come  within  the  American  Copyright  Act, 
yet  all  he  had  to  decide  was  whether  the  defendant 
had  committed  a  breach  of  the  injunction,  and 
ihia  being  proved  it  was  not  necessary  for  him  to 
decide  more.  There  is  no  report  of  the  case  when 
heard  in  the  first  instance  on  the  merits,  and  the 
case  has  been  doubted  in  America  by  the  Supreme 
Court  in  Baker  v.  Selden  (11  Otto,  99,  at  p.  107). 
The  character  of  what  is  published  is  the  test  of 
copyright.  If  what  is  published  is  not  separately 
piiblished,  is  not  a  publication  complete  in  itself, 
Diit  it  is  only  a  direction  on  a  tool  or  machine  to 
be  understood  and  used  with  it.  such  direction 
cannot,  in  my  opinion,  be  severed  from  the  tool  or 
machine  of  which  it  is  really  part,  and  cannot  be 
monopolised  by  its  inventor  under  the  Copyright 
Act.  The  register  of  the  so-called  copyright  of 
the  plaintiff  in  this  case  runs  thus :  "  Title 
of  Book,  The  Cosmopolitan  Sleeve  Chart, 
1886."  When  the  real  character  of  the  thing  is 
ascertained  it  proves  to  be  a  measuring  tool  or 
machine,  to  which,  in  myjudgment,  the  Copyright 
Act  has  no  application.  Under  these  circumstances 
it  is  unnecessary  to  consider  the  question  of  in- 
fringement. But  here  again  the  plaintiff  appears 
to  me  to  fail.  The  defendant  may  have  got  her 
own  idea  from  the  plaintiff's  chart,  but  the  de- 
fendant has  not  copied  more  than  the  plaintiffs 
method  of  measuring.  Copyright,  however,  does 
not  extend  to  ideas  or  schemes,  or  systems,  or 
methods  ;  it  is  confined  to  their  expression,  and  if 
their  expression  is  not  copied  the  copyright  is  not 
infringed.  The  case  of  Baker  V.  Selden  already 
referred  to  illustrates  this  very  well.  It 
was  there  held   that  the  author  of  a  system  of 


book-keeping  was  not  entitled  to  any  monopoly  in 
the  system,  but  was  only  entitled  to  prevent  other 
persona  from  copying  his  description  of  it.  This 
is  an  attempt  to  use  the  Copyright  Act  for  apnr- 
pose  to  which  it  is  not  properly  appUcable :  and 
the  appeal  must  be  allowed,  with  costa  here  and 
below. 

Dayet,  L.J. — ^In  this  case  the  plaintiff,  a» 
assignee  of  one  Edmund  George  Kendall,  claims 
copyright  in  what  is  described  as  "  a  book,  to  wit, 
a  map,  chart,  or  plan  entitled  the  Cosmopolitan 
Sleeve  Chart  1886."  The  question  is  whether  the 
plaintiff  can  have  copyright  in  the  thing  so 
described.  The  Act  5  &  6  Vict.  c.  45,  g^ves  copy- 
right, i.e.,  the  right  of  multiplying  copies  in 
bw)ks,  and  by  sect.  2  it  is  enacted  that  "  a  book 
shall  be  construed  to  mean  and  include  eveiy 
volume,  part,  or  division  of  a  volume,  pamphlet, 
sheet  of  letterpress,  sheet  of  music,  map,  chaitr 
or  plan  separately  published."  I  a^ree  with  the 
learned  judge  that  a  map  is  not  confined  to  what 
is  popularly  known  as  a  map,  viz.,  a  geographical 
map ;  and  a  chart  is  not  confined  to  what  is  popn- 
larly  called  a  chart,  viz.,  a  map  of  a  portion  of  the 
seas  showing  the  rocks,  soundings,  and  such  Uke 
information  for  the  use  of  navigators.  But  I  can- 
not agree  with  him  that  the  cardboard  before  as 
is  either  a  "  map,  chart,  or  plan  "  within  the  Act. 
There  may,  no  doubt,  be  an  anatomical  or  physio- 
logical plaji  showing  the  structure  and  distribn- 
tion  of  the  muscles  and  bones  of  the  human  arm 
or  any  other  part  of  the  human  frame,  which 
would  be  protected  by  the  Copyright  Act.  Bat 
this  so-caUed  chart  does  not  seem  to  me  to  be  of 
that  character  or  to  be  the  proper  subject  of 
copyright.  The  preamble  of  the  Act  recites  that 
it  is  expedient  "  to  afford  gi-eater  encouragement 
to  the  production  of  literarv  works  of  lasting 
benefit  to  the  world."  And  although  I  agree  that 
the  clear  enactment  of  a  statute  cannot  be  con- 
trolled by  the  preamble,  yet  I  think  that  the 
preamble  may  be  usefully  referred  to  for  the  pur- 
pose of  ascertaining  the  class  of  works  it  was. 
intended  to  protect.  Now  a  literary  work  is 
intended  to  afford  either  information  and  instmc- 
tion  or  pleasure  in  the  form  of  literary  enjoyment 
The  sleeve  chart  before  us  gives  no  information 
or  instruction.  It  does  not  add  to  the  stock  of 
human  knowledge,  or  give,  and  is  not  designed  to 
give,  any  instruction  by  way  of  description  or 
othervrise.  And  it  certainly  is  not  calculated  to 
afford  literary  enjoyment  or  pleasure.  It  is  a 
representation  of  the  shape  of  a  lady's  arm,  or 
more  properly  of  a  sleeve  designed  for  a  lady's 
arm,  with  certain  scales  for  measurement  upon  it. 
It  is  intended  not  for  the  purpose  of  giving 
information  or  pleasure,  but  for  practical  use  in 
the  art  of  dressmaking.  It  is,  in  fact,  a  mechanical 
contrivance,  appliance,  or  tool  for  the  better 
enabling  a  dressmaker  to  take  her  measurements 
for  the  purpose  of  cutting  out  the  sleeve  of  a 
lady's  dress,  and  is  intended  to  be  used  for  that 
purpose.  In  my  opinion  it  is  no  more  entitled  to 
copyright  as  a  hterary  work  than  the  scale 
attached  to  the  barometer  in  Davi«  v.  Contitti 
(52  L.  T.  Rep.  539).  The  plwntiff  is  really 
seeking  a  monopoly  of  her  mode  of  measuring 
for  sleeves  of  dresses  under  the  guise  of  a  claim  to 
literary  copyright.  The  fallacy  of  the  learned 
counsel's  argument  seems  to  me  to  lie  in  a  failure 
to  distinguish  between  literary  copyright  and  the 
right  to  patent  an  invention.    No  doubt  you  n*T 
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iave  copyright  in  tlie  desoription  .of  an  Bit,  bat 
having  described  it  you  give  it  to  the  public  for 
their  nae,  and  there  is  a  clear  distinction  betveen 
the  book  which  describes  and  the  art  or  mechanical 
derioe  which  is  described;  I  agree  with  what  is 
said  in.  an  American  case  of  Baker  y.  8elde» 
(11  Otto  (Sup.  Court  U.S)  99,  at  p.  103) :  "  Where 
the  art  cannot  be  used  without  employing  the 
methods  and  diagrams  used  to  illustrate  the 
book  or  such  as  are  similar  to  them,  such  methods 
or  diagrams  are  to  be  considered  as  necessary 
incidents  to  the  ai-t,  and  given  therewith  to  the 
public ;  not  given  for  the  purpose  of  publication 
in  other  works  explanatory  of  the  art,  out  for  the 
purpose  of  practical  application."  In  that  case  it 
was  held  that  a  man  could  not  have  copyright  in 
the  model  pages  of  an  account  book  contained  in 
a  work  explaining  a  peculiar  system  of  book* 
keeping.  I  Know  not  whether  this  mode  of  catting 
out  sleeves  could  or  could  not  have  been  patented. 
Bat  of  this  I  am  sure,  that  the  plaintiff,  if  she 
wished  to  protect  it,  should  have  had  recourse  to 
the  patent  law,  and  not  to  the  law  of  copyright. 
I  have  said  nothing  on  the  question  whether  the 
defendant's  chart  is  an  Infringement  of  the 
piaintifTs,  and  it  is  not  necessary  in  the  view 
which  I  take  of  the  case  to  do  so,  but  I  do  not 
disagree  with  what  has  been  said  by  Lindley,  L.J. 
I  am  of  opinion  that  the  appeal  should  be  allowed 
and  the  action  dismissed  with  costs. 

Appeal  allowed. 

Solicitor  for  the  appellant,  H.  8.  Holt,  agent  for 
H.  P.  Day,  Nottingham. 

Solicitors  for  the  respondent,  Firth  and  Co. ' 


HIGH    COURT    OF   JUSTICE. 

CHANOERT  DIVISION. 

Wednetday,  July  25. 

(Before  Ebkewich,  J.) 

FOBTBSCTJE     V.  LOSTWITHIBL    AND     FOWET 

Railwat  Company  and  others,  (a) 
BoMway  company — New  company — Covenant  to 
Make  and  construct,  and  afterwards  to  maintain 
aceommodationworics — Personal  service — Specific 
performance — Lostwithiol  and  Fowey  Railway 
Act  1892  (55  <ft  56  Vict.  c.  clxxxii.),  s.  6. 
In  1873  a  landowner  conveyed  certain  lands  to  the 
L.  Railway  Company  for  the  purpose  of  their 
Act,  and  the  company  thereby  covenanted  to 
execute  specified  accommodation  works,  and  to 
perform  certain  services,  namely,  to  convey  to 
aitd  deposit  on  wharves  connected  with  the  rail- 
way timber  and  other  produce  from  a  wood 
belonging  to  the  landowner.  The  L.  Company 
took  possession  of  the  lands  and  made  their  rail- 
way. In  1892  the  undertcUcing  was  by  Act  of 
Parliament  transferred  to  the  C.  Railway  Com- 
pany "  subject  to  the  contracts  obligations,  debts, 
and  liabilities  of"  the  L.  Company.  The  ac- 
commodation works  were  allowed  by  the  landoioner 
to  retnain  unmade  without  objection,  but  the 
present  tenant  for  life  brought  an  action  against 
the  two  companies  to  compel  speeifie  performance 
of  the  covenants. 
Seld,  that  sect.  6  of  the  Act  of  1892  meant  that  the 
C.  Company  leere  to  take  the  property  and  under- 

(a)  Beponed  by  FiusaR  E.  Adt,  Eaq.,  B«rtlstei>«t-Law. 


taking  of  the  L.  Company,  and  to  perform  the 
contracts  and  obligations,  and  satisfy  the  debts 
and  liabilities,  dealing  not  with  the  L.  Company 
hut  directly  with  the  covenantees ;  that  there  was- 
a  continuing  lidbHiiy  which  could  be  apeeijieally 
petformed ;  and  that  the  covenant  for  conveyance- 
and  deposit  of  the  produce  of  the  wood  being  part- 
of  a  larger  contract,  m,ight  be  ordered  to  be 
specifically  petformed. 
Declaration,  that  the  covenants  ought  to  be 
spedfieally  performed  by  the  C.  Company, 
nothing  being  said  about  the  L.  Company's  costs, 
the  costs  of  the  plaintiff  to  be  paid  by  the  C> 
Cotnpany. 

The  defendants,  the  Lostwithlel  and  Fowey  RaU- 
way  Company,  under  the  powers  of  an  Act  of 
Pariiament  passed  in  1862,  for  the  purposes  of  their 
Tailwa]r,took  certain  lands  in  the  parishes  of  Fowey 
and  Saint  Sampsons  in  Cornwall,  including  part 
of  a  wood,  called  Colvethick  Wood,  of  which 
the  plaintiff,  John  Bevill  Fortescue,  was  tenant 
for  life,  -under  a  settlement  dated  the  Ist  May 
1865.  By  an  indenture  engrossed  in  June  1873, 
but  dated  the  31  st  Dec.  1873,  and  executed  iu 
March  1874,  after  reciting  the  settlement,  the 
lands  so  taken  were  conveyed  to  the  Lostwithiel, 
&c.  Company,  and  a  line  of  railway  was  constructed 
thereon,  and  certain  works  were  constructed. 
The  line  of  railway  runs  between  the  lands  and 
Colvethick  Wood  on  the  one  side,  and  the  tidal 
river  Fowey  on  the  other,  and  cuts  off  the  access 
from  the  lands  and  wood  to  the  river.  The  de- 
fendants, the  Lostwithiel,  &c..  Company  entered 
into  covenants  as  follows : 

The  Lostwithiel,  Ac,  Company,  in  consideration  of 
the  conveyance  thereby  for  themselves,  their  successors 
and  assies,  covenanted  and  agreed  with  the  vendors, 
their  heirs  and  assigns,  and  with  "all  other  persons 
rightfully  claiming  or  to  claim  "  under  the  settlement 
of  the  1st  May  1865,  that  they,  the  said  company, 
should  and  would  at  their  own  costs  and  expenses  before 
the  29th  Sept.  1873,  for  the  exclusive  use  of  the 
covenantees  and  all  other  persons  claiming  or  to  claim 
as  aforesaid,  make  and  afterwards  maintain  on  the  west 
side  of  the  railway  constructed  on  the  pieces  o^  parcels 
of  land  thereby  assured  and  by  the  side  of  the  said  rail- 
way, a  convenient  road  of  twelve  feet  in  width  at  the 
least  in  the  direction  shown  on  a  plan  drawn  thereon, 
fit  and  suitable  in  all  respects  for  the  oonvenient  passage 
thereover  of  agricultural  waggons  and  carriages,  and 
properly  and  securely  fence  and  keep  fenced  the  same 
road  throughout  the  whole  length  thereof,  and  with  good 
and  substantial  gates  at  such  points  as  there  should  be 
level  crossings  or  passages  across  the  said  railway  of 
such  width  as  to  allow  free  passage  for  agricnltnral 
waggons  and  other  carriages,  and  that  the  said  railway 
company,  their  snccessors  and  assigns  should  and  would 
at  such  costs  and  expenses,  and  for  such  use  as  aforesaid 
before  the  29th  Sept.  1873,  make  and  construct,  and 
afterwards  maintain  at  a  point  marked  on  the  said  plan 
on  the  east  or  river  side  of  tbe  said  railway,  and  on  a 
level  with  ajd  adjoining  it  a  good  and  substantial  wharf 
or  depiit  for  the  reception,  lodgment,  and  storing  of 
timber,  poles,  faggot  wood,  and  other  produce  of  Colve- 
thick Wood,  and  eighty  feet  in  length  at  the  least  along 
the  line  of  the  said  railway,  and  thirty-five  feet  in  width, 
and  should  and  would  also  before  the  29th  Sept.  1873 
make  and  constmot,  and  afterwards  maintain  at  a  site 
marked  on  the  said  plan,  a  good  and  substantial 
approach  road  extending  and  leading  from  the  foreshore 
of  the  said  river  to  the  said  wharf  or  dep6t,  and  not  less 
than  ten  feet  in  width,  and  of  an  inclination  not  exceed- 
ing one  foot   perpendicular  to  five  feet  horizontal,  and 
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tilno  Bhonld  and  tronld  at  snoh  ooeta  and  expenses,  and 
fbr  snch  use  aa  aforesaid,  before  the  29th  Sept.  1873 
make  and  afterwards  maintain  at  two  points  marked  on 
the  said  plan  proper  lerel  crossings  over  or  across 
the  said  railway  fit  and  suitable  in  all  respects 
for  the  passag'e  thereover  respeotirely  of  a^ri- 
onltoral  waggons  and  oaniages  as  therein  mentioned, 
and  that  the  said  covenantees  and  all  other  persons 
claiming  or  to  claim  as  aforesaid,  their  agents,  servants. 
and  workmen,  shonld  be  entitled  at  all  times,  bat  so  as 
not  to  impede  or  obstmct  the  working  of  the  said  rail- 
way, exclusively  to  nse  the  said  crossings  for  all  parposes 
of  traffic,  carriage,  and  accommodation  between  the  said 
wharves  or  dep6ts,  the  said  river  and  foreshore,  and  the 
said  road  and  wood  on  the  west  side  of  the  railway. 
And  fnrther,  that  the  said  railway  company,  their 
successors  and  assigns  shonld  and  would  at  all  times,  on 
receiving  twenty-four  hours'  previona  notice,  take  and 
safely  convey  all  timber,  poles,  and  faggot  wood  and 
other  produce  of  the  said  Colvethick  Wood  from  the  said 
road  on  the  west  side  of  the  railway,  or  from  snch  other 
place  at  the  foot  of  the  said  wood  by  the  side  of  the  said 
railway,  where  the  same  respectively  might  be  lying  or 
stored  across  the  railway,  and  deposit  the  same  where 
required  on  the  said  wharves  or  dep6t8  at  certain  points 
mentioned,  free  of  all  expense  to  the  said  covenantees 
and  all  other  persons  claiming  or  to  claim  as  aforesaid. 
And  in  case  the  railway  company,  their  sacoeasors  or 
assigns,  should  at  any  time  neglect  or  refuse  for  a 
period  of  six  days  next  after  the  expiration  of  the  said 
twenty-four  hours'  notice  to  convey  and  deposit  the  said 
timber  and  other  produce  as  aforesaid  of  the  said  wood 
in  manner  aforesaid,  it  should  be  lawful  for  the  said 
eovenantees  and  all  other  persons  claiming  or  to  claim 
as  aforesaid  to  convey  and  deposit  or  cause  to  be  con- 
veyed and  deposited  in  manner  aforesaid  such  timber 
and  other  produce,  and  to  charge  and  pay  all  lawful 
'Oharges  for  conveying  the  same,  and  the  said  railway 
company,  their  successors  and  assigns,  would  repay  to 
the  said  covenantees,  or  all  other  persons  claiming  or  to 
claim  as  aforesaid  every  sum  of  money  expended  for 
that  purpose  by  them  or  him  with  interest  at  5  per  cent., 
and  ike  covenantees  should  have  power  to  quarry  stone 
from  the  land  and  to  construct  wharves,  and  the  company 
shonld  make  a  siding  or  sidings  at  the  expense  of  the 
covenantees  for  the  accommodation  of  snch  wharves,  and 
that  all  works  executed  by  the  said  railway  company 
under  thQ  indenture  should  be  executed  in  a  good  and 
substantial  manner,  and  the  railway  company,  their 
successors  and  assigns,  should  and  would  at  their  own 
costs  and  expenses  for  ever  maintain  in  good  repair, 
order,  and  condition,  the  works  already  oonstmcted,  as 
also  the  several  works  thereby  covenanted  to  be  con- 
structed by  them. 

By  virtue  of  the  Lostwithiel  and  Fowey  Railway 
Act  1892  the  property  and  undertaking  of  the 
company  became  vested  in  the  defendants  the 
Cornwall  Minerals  Railway  Company,  subject  to 
the  contracts,  obligations,  debts,  and  liabilities  of 
the  first-mentioned  company. 

The  plaintiff  alleged  that  the  defendant  com- 
panies had  not  fulfilled  the  covenants  and  obliea- 
tions,  but,  on  the  contrary,  though  applied  to  Dy 
the  plaintiff  and  bis  predecessors  in  title,  had 
neglected  and  refused  to  fulfil  the  same,  and  in 
particular  to  make  or  maintain  the  said  road 
referred  to  as  of  twelve  feet  width,  or  the  gates 
or  fences  aforesaid,  or  the  said  approach  road,  or 
the  said  level  crossings  or  sidings,  or  to  maintain 
the  accommodation  works  already  constructed,  or 
to  do  the  other  acts,  and  give  the  facilities  stipu- 
lated for  by  the  deed  as  aforesaid. 

And  the  plaintiff  claimed  that  the  defendants 
might  be  decreed  to  forthwith  fulfil  and  discharge 
the  said  covenants  and  obligations ;  and  a  decla- 


i-ation  that  the  defendants  were  liable  to  make 
sidings  to  any  wharves  constructed  by  the  pbun- 
tiff  or  his  predecessors  or  successors  in  title,  and 
to  take,  convey,  and  deposit  the  timber,  poles, 
faggot  wood,  and  other  produce  of  the  said  wood, 
and  that  on  default  in  this  respect  of  the  defen- 
dants, the  plaintiff  and  his  successors  in  title 
were  and  would  be  entitled  to  the  rights  and 
remedies  n>ecified  in  the  deed ;  damans  and  coats. 
The  defendants,  the  Cornwall  Minerals  Rail- 
way Company,  alleged  that  the  covenants  had 
been  waived,  or  alternatively  that  the  plaintiff  was 
barred  by  the  laches  and  acquiescence  of  himself 
and  his  predecessors  from  any  claim  for  specific- 
performance  of  the  covenants,  and  if  there  was 
any  liability  it  was  in  damages  only,  and  if  either 
of  the  defendants  were  liable  under  the  Act  and 
deed  it  was  the  Lostwithiel  and  Fowey  Railway 
Company,  And  the  defendants,  the  Cornwall 
Company,  claimed  the  benefit  of  the  Statute  of 
Limitations.  They  also  pleaded  that  the  cove- 
nant for  conveyance  and  deposit  of  the  produce  of 
the  wood  was  a  covenant  for  the  performance  of 
services,  and  submitted  that  it  ought  not  to  be 
ordered  to  be  specifically  performed. 

The  defendants  the  Lostwithiel  and  Fowey 
Railway  Company  submitted  that  they  were  under 
no  liability  to  the  plaintiff. 

By  the  Lostwithiel  and  Fowey  Railway 
Act  1892  (55  &  56  Vict,  c,  clxxxii,),  s.  6,  it  wa!s 
pi-ovided  that,  on  and  from  the  creation  and  isaue 
to  the  Fowey  Company  of  certain  stock  and  the 
payment  of  a  sum  of  money  therein  respectively 
mentioned  the  said  undertaking,  subject  to  the 
covenants,  obligations,  debts,  and  liabiUtieB  of  the 
Fowey  Company  affecting  the  same  should  be  vested 
in  the  Cornwall  Minerals  Railway  Company. 

Sect.  15  provided  that  with  a  view  to  the  wind- 
ing-up and  dissolution  of  the  Fowey  Company  the 
directoi'B  of  that  company  should  issue  advertise- 
ments requiring  all  persons  having  any  claim 
against  the  Fowey  Company  to  send  in  particulars 
of  their  claims,  and  the  directors  of  the  Fowey 
Company  should  as  soon  as  might  be  after  the 
publication  of  such  advertisements  discharge  all 
debts  and  liabilities  properly  owing  by  the  1:  owey 
Company,  the  particulars  of  which  should  have 
been  sent  in  as  aforesaid,  or  which  were  otherwise 
known  to  such  directors. 

Reiishaic,  Q.C.  and  Medd  for  the  plaintiff . — The 
question  is  whether  the  court  can  order  specific 
performance  of  the  covenant  set  out  in  para- 
graph 5  of  the  statement  of  claim ;  we  are  certainly 
entitled  to  damages :   • 

Ryan  v.   Mutual   Tontine  Wettmituter  Chambers 
Aseociation.  G7  L,  T.  Bep.  820 ;  (1893)  1  Ch.  11 
and  138 : 

WiUon  V.  Nortluimpton  and  Banbury  Junction  iJail- 
way  Company,  30  L,  T.  Bep.  147  :  9  Ch.  App. 
279. 
In  the  case  of  Earl  of  Jersey  t.  Oreat  Western  Bail- 
way  Company  (Times  Newspaper,  April  24, 1893) 
Stirling,  J.  made  an  order  enforcing  a  covenant 
of  this  nature.  [Kkkewich,  J. — Can  you  have 
specific  performance  to  maintain  a  road  ?]    Yes. 

Oreerui  v.    West   Chethira  Railvcay   Company.  2» 
L.  T.  Bep.  409  :  13  Eq.  44  ; 

Seton'.s  Judgments  and  Orders    (5th  edit)  vol.  3, 
p.  1894: 

Fry  on  Specific  Performance  (3rd  edit.),  pp.  46, 47, 

Totid  V.    Muiland    Oreut     Wettern    Railtray    «/ 
Jrclaiui.  9  L,  B.  (Ireland)  85. 
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We  submit  that  the  defendant  companies  ai-e 
boond  to  observe  the  covenants  and  to  carry  tbem 
out.  [Kekkwich,  J. — If  you  get  an  order  for 
specific  performance  you  will  probably  have  to 
enforce  it  by  seqnesferation.] 

Warmington,  Q.C.  and  Charles  Maenaghten  for 
the  Lostwithiel  and  Fowey  Railway  Company. — 
We  submit  that  the  plaintiff's  remedy  is  against 
the  Cornwall  MinenaJs  Railway  Company,  the 
tnmsferees,  and  not  against  ns.  There  may  be  a 
question  between  the  companies,  but  that  question 
should  not  be  toached  except  so  tar  as  necessary 
for  the  purpose  of  this  action. 

Cripps,  Q.C.  and  Henry  Waee,  for  the  Cornwall 
Minerals  Railway  Company,  submitted  that  there 
was  no  continuing  obligation  which  could  be 
enforced. 

Kekewich,  J. — To  prevent  any  misconception 
let  me  begin  my  judgment  by  saying  that  I  do 
not  intend  to  prejudice  any  question,  if  question 
there  be,  between  the  two  railway  companies 
respecting  the  obligations  of  one  to  the  other. 
If  the  Lostwithiel  Company  has  failed  to  perform 
those  duties  which,  as  between  it  and  the  Minerals 
Railway  Company,  it  ought  to  have  performed, 
then  they  must  fight  that  out  in  some  other  pro- 
ceedings, and  if  that  results  in  costs,  either  in 
this  action  or  any  other  action,  those  costs  will 
have  to  be  settled  in  accounts  between  the  two 
companies.  I  do  not  wish  to  prejudice  any  ques- 
tion of  that  kind.  The  real  question  I  have  to 
consider  is  this,  assuming  this  covenant  to  bestiU 
an  existing  obligation,  by  whom  ought  it  to  be 
performed  in  the  first  instance,  that  is  to  say,  for 
the  benefit  of  the  plaintiff  P  There  is  certainly  a 
great  convenience  in  holding  that  when  the  under- 
taking of  a  railway  is  transferred  from  the  original 
company  to  another  company,  subject  to  the  oon- 
traxits,  obligations,  debts,  and  liabilities,  that  is 
equivalent  to  imposing  on  the  transferee  com- 
pany those  contracts,  obligations,  debts,  and 
liabilities  so"  that  they  may  be  sued  directly, 
and  that  case  which  has  been  cit^d  to  me  of 
BaA  of  Jersey  v.  The  Oreat  Western  Railway 
Company  {ubi  »vp.)  fully  justifies  me  in  saying 
that  what  is  apparently  good  sense  is  also  good  law, 
and  having  the  Briton  Ferry  Dock  Transfer  Act 
1873,  on  which  that  case  proceeded,  before  me, 
and  concurring  with  the  Lostwithiel  and  Fowey 
Act  1892,  it  seems  to  me  that  there  is  at  least  as 
strong  ground  for  that  conclusion  here  as  there 
was  there.  I  will  only  mention  one  coincidence, 
that  is  to  say  one  set  of  facts,  which  substantially 
coincides  in  the  two  cases.  The  transferring  com- 
piany  is  ultimately  to  be  dissolved,  it  is  not  only 
to  cease  to  exist  aa  a  going  concern,  but  it  is  to 
cease  to  exist  altogether — the  corporation  is  to 
come  to  an  end.  It  cannot  be  that  the  Legislature 
contemplated  actions  against  the  corporation 
which  has  ceased  to  exist,  nor  can  it  be  assumed 
that  the  Legislature  intended  that  solemn  cove- 
nants should  give  no  remedy  whatever  by  action, 
and  yet,  unless  the  action  can  be  brought  against 
the  transferee  company  that  result  would  seem 
to  toUow.  I  hold,  therefore,  that  the  true  mean- 
ing of  the  6th  section  of  this  Act  of  1892  is  that 
the  transferee  company,  that  is  to  say  the  minerals 
company,  take  the  undertaking,  and  with  it  the 
obligation  to  perform  the  contracts,  obligations, 
debts,  and  liabilities  of  the  Lostwithiel  Company, 
not  only  by  way  of  indemnity  to  that  company,  but 


directly  to  the  persons  with  whom  these  contracts 
have  been  entered  into,  in  whose  favour  those  obliga- 
tions have  been  contracted  and  to  whom  those  debts 
and  liabilities  are  due.  If  that  is  the  right  construc- 
tion, then  the  only  other  question  is.  Is  this  a  con- 
tinuing liability  P   and  can  it  be  specifically  per- 
formed 'f  Now,  as  regards  the  nature  of  the  liabiuty. 
I  have  it  in  a  conveyance  of  the  31st  Dec.  1873.  It  is 
set  out  in  full  in  the  statement  of  claim.    It  is  an 
agreement  of  a  familiar  character  providing  that 
the  railway  company  in  consideration  of  the  con- 
veyance to  them  of  the  land  shall  make  and  con- 
struct and  afterwards  maintain  certain  accommo- 
dation works.    They  are  not  now  in  existence. 
Some  of  the  accommodation  works  had  been  con- 
structed at  the  time,  some  of  them  which  had  been 
so  constructed  have  not  been  maintained,  othera 
have   not    been  constructed,   and  therefore,    of 
course,  also  have  not  been  maintained.    Why  does 
not  the  obligation  to  construct  and  maintain  still 
exist?     The  only  answer  is,  that  for  some  con- 
siderable time  it  has  not  been  enforced.    The 
complete  answer  to  that  is,  that  there  has  been 
no  company   really  against  which  it  could  be 
enforced.    These  were  accommodation  works  to 
be  constructed  and  maintained  in  connection  with 
a  line  of  i-ailway  open  for  tra£Bc ;  there  never  has 
been  any  line  of  railway  open  for  tra£Sc,  and  the 
occasion  for  which  these  accommodation  works 
had  to  be  constructed,  and  from  which  they  bar) 
to  be  maintained  has  not  yet  arisen,  the  time  has 
not  arrived.    That  seems  to  me  to  be  a  sufficient 
answer  quite  apart  from  others.    I  am  not  sure 
that  there  are  not  others  equally  conclusive.  Then 
the  only  remaining  point  is,  can  this  be  done  in 
an  action  of  this  kind  P    I  asked  for  some  autho- 
rity for  it,  because  I  know  from  my  pei-sonal 
experience  as  counsel,    and    also    some    experi- 
ence   as    a    judge,    that    there    is    some   uttle 
difficulty  in  applying  the  doctrine  of  specific  per- 
formance to  these  matters,  and  taere  certainly 
are  things  here  which  the  Court  of    Chancery 
would  have  hesitated  to  say  ought  to  be  speci- 
ficallr  pei-formed,  and  even  now,  as  I  poioted  out 
to  iir.  Renshaw.  specific  performance  will  pro- 
bably have  to  be  enforced  by  sequestration  if  the 
contract  nrere  not  performed.    But  I  do  not  see 
how  a  court  could  take  upon  itself  to  see  that 
these  works  wpi«  constructed,  still  less  to  insist 
npou  their  maintenance.   But  I  have  been  referred 
to  what  I  may  now  regard  as  a  work  of  autho- 
rity, although  so  long  as  he  sat  on  the  bench  he 
vehemently  protested  against  it.    I  refer  to  the 
last  edition  of  Sir  Edward  Fry's  (a  great  judge  I 
should  call  him)  work  on  specific  performance. 
Placitum  103,  on  p.  46,  is  well  worth  attention. 
"  Whether  the  court  wiU  or  will  not  interfere  to 
enforce  all  such  contracts  (that  is  contracts  of 
this  kind,  building  and  things  of  this  kind)  when 
definite,  it  appears  to  be  settled  that  it  will  assume 
jui-isdiction  where  we  have  the  following  three  cir- 
cumstances :  First,  that  the  work  to  be  done  is 
defined ;  secondly,  that  the  plaintiff  has  a  material 
interest  in  its  execution  which  cannot  adequately 
be  compensated  for   by  damages;   and   thirdly, 
that  the  defendants  have  by  the  contract  obtained 
from  the   plaintiff   possession   of   the   land  on 
which  the  work  is  to  be  done."    Then  he  refers  to 
cases  of  accommodation  works.  This  seems  to  me  to 
come  strictly  within  that,  although  the  company 
are  to  do  these  things  on  the  land  which  they  have 
obtained  by  conveyance  from  the  predecessors  in 
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title  of  the  plaintiff.  It  does  not  seem  that  there 
are  any  preceding  cases  that  apply  to  snch  a  case 
as  this.  There  is  one  part  of  the  covenant  as  to 
which  I  see  very  great  difficulty,  even  on  that 
footing.  The  covenant  is,  that  the  said  railway  com- 
pany their  successors  and  assigns  shall  and  will  at 
all  times,  on  receiving  twenty-four  hours'  pravioue 
notice,  take  and  safely  convey  all  timber  poles  and 
faegot  wood  and  other  produce  of  the  said  Golve- 
thiok  Wood  from  the  said  road  on  the  west  of  the 
railway,  or  from  such  other  place  at  the  foot  of 
the  said  wood,  by  the  side  of  the  said  railway, 
where  the  same  respectively  may  be  lying  or 
stored  across  the  railway  "for  deposit  at  the 
wharves  of  the  plaintiff."  There  is  great  diffi- 
culty about  this,  and  one  of  the  defences  takes  the 
objection  that  that  is  a  personal  service.  I  am 
not  aware  of  any  case  in  which  the  court  has  gone 
so  far  as  to  decree  specific  performance  of  any  con- 
tract of  that  kind,  but  I  mean  to  venture  so  far  in 
the  present  case  on  these  grounds :    In  the  first 

Elace  it  is  only  part  of  a  larger  contract  which  I 
ave  no  doubt  can  be  ordei'ed  to  be  specifically 
performed,  and  although  it  is  a  contract  that 
certain  works  shall  be  done  by  one  of  the  con- 
tracting parties  now  represented  by  the  Minerals 
Railway  Company,  it  is  to  be  done  for  their  con- 
venience and  on  their  land,  and  although  Mr. 
Renshaw  gave  me  an  explanation  it  is  obvious 
on  the  face  of  the  contract  when  one  reads  it,  that 
the  object  is  to  enable  this  to  be  done  on  their  land 
which  could  not  be  done  by  the  plaintiff  or  those 
claiming  through  him  without  either  risk  to  him  or 
a  more  serious  business  risk  to  the  public  traffic. 
It  is  a  very  special  contract  of  service,  and  I  think 
on  those  grounds  may  safely  be  ordered  to  be 
performed  with  the  other  provisions  of  the  con- 
tract. I  aeree  I  do  not  see  how  that  can  possibly 
be  enforced  if  the  railway  company  are  recalci- 
trant, otherwise  than  by  a  sequestration.  I  do 
not  think  it  is  possible  for  the  court  to  undertake  to 
appoint  a  receiver  or  officer  to  look  after  it  and  take 
it  in  his  own  control,  but  a  sequestration  would 
probably  be  an  adequate  remedy.  That  really  dis- 
poses of  the  case,  out  there  may  be  a  good  deal 
to  be  said  on  the  15th  section  of  the  Act  of  1892. 
I  have  intentionally  passed  it  by  because  Mr. 
Warmington  appealed  to  me  to  decide  nothing 
between  the  two  companies  except  so  far  as  was 
absolutely  necessaiy  for  this  purpose,  but  I  shall 
not  be  rejecting  that  appeal  in  the  slightest  degree 
in  adding  that  as  it  seems  to  me  this  obligation 
is  not  within  sect.  15.  In  the  first  place,  to  take 
the  last  division  first,  it  was  certainly  an  obliga- 
tion known  to  the  Lostwithiel  Company,  being  a 
covenant  by  themselves  ;  and,  secondly,  the  com- 
bination of  the  first,  second,  and  third  paragraphs 
of  that  section  point  directly  to  a  debt  in  the 
ordinary  sense  of  the  word,  at  any  rate  to  some- 
thing which  is  capable  of  being  reduced  to  money 
value,  and  does  not  point  to  anything  like  the 
present,  which  is  an  obligation  to  construct  and 
maintain  works.  Beyond  that  I  do  not  think 
that  it  is  necessary  to  say  anything.  Therefore, 
there  will  be  a  declaration  that  the  covenant 
ought  to  be  specifically  performed  by  the  Cornwall 
Minerals  Railway  Company,  and  that  will  be 
adjudged  accordingly  in  the  ordinary  way. 
Nothing  wiU  be  said  against  the  Lostwithiel 
Company  at  all.  They  will  have  no  costs.  They 
must  fight  that  out  hereafter  with  the  Minerals 
Railway  Company  in  whatever  proceedings  are 


necessary  for  the  purpose,  and  the  Minerals  Bui' 
way  Company  will  par  the  costs  of  the  plaintiff. 
I  wish,  as  far  as  possible,  to  follow  the  case  of 
Ghreene  v.  West  Chethire  Railway  Compauj  [ii 
L.  T.  Rep.  409;  13  £q.  44).  I  will  theiefm-e 
make  a  declaration  that  the  covenants  contuned 
in  the  deed  ^ted  the  31st  Dec.  1873  for  the  ood- 
struction  and  maintenance  of  accommodatioD 
works  and  performance  of  other  works,  and  which 
are  set  f  orui  in  the  statement  of  claim  are,  having 
reg^d  to  the  provisions  of  the  Lostwithiel  ana 
Fowey  Railway  Act  1892,  to  be  specifically 
performed  and  carried  into  execution  by  tlie 
defendants  the  Cornwall  Minerals  Company;  and 
order  and  adjudge  the  same  accordingly. 

Ben$haw,  Q.C. — Will  your  Lordship  go  on  to 
order  the  work  to  be  done  in  detail,  so  as  to  con- 
struct the  work  and  so  on  P 

Kbkewich,  J. — No;  the  Minerals  Company 
will  pay  the  plaintiff's  costs. 

Solicitors :  B.  W.  ChUds,  Batten,  and  Harlingt 
for  William  Pease,  Lostwithiel ;  Hargrove  and  Co.i 
B.  A.  Bead. 


June  22  and  July  26. 
(Before  Kekbwich,  J.) 
Wblbt  v.  Still,  (a) 
Practice — Mortgage — Leasehold* — Title — Solieiior 
— Costs — Scale  fee — Taxatumr—Oenercd  Order  to 
the  Solicitors'  Bemuneration  Act  1881  (44  £■  45 
Vict.  e.  44),  sclied.  1,  part  1. 
On  the  mortgage  of  leasehold  property  held  under 
several  leases  by  the  original  lessee,  his  solicitor* 
furbished  the  mortgagee's  solicitors  with  a  short 
statement  of  dates  and  particulars  of  the  leases, 
which  were  all  in  the  same  form,  and  a  form  of 
the  covenants.     The  mortgagor's  solicitors  seiit 
in  a  bill  for  the  scale  fee  under  the  Solicitors' 
Bemuneration  Act,  1881,  on  a  mortgage  frant- 
(iction,  but  the  taxing  master  held  that  the  scale 
fee  did  not  apply,  and  reduced  the  amouni. 
On  summons  to  review  taxation  ; 
Held,  that  no  title  had  been  deduced :  all  thai  tpai 
done  was  to  send  extracts  from  the  leases ;  pro- 
duction was   not  deduction,  and  the  mere  pro- 
duction of  a  lease  was  not  equivalent  todeduetio* 
of  title. 
On  a  mortgage  of  leasehold  property  held  under 
several  leases   by  Matthew  Batten,  the  original 
lessee,   Batten's   solicitors  furnished    the    mort- 
gagee's solicitors  with  a  short  statement  of  dates 
and  particulars  of  the  leases,  which  were  aU  in 
the   same  form,  and  a   form   of   the  covenants. 
Batten's  solicitors  sent  in  a  bill  under  schedule  1, 
part  1,  of  the  Gfeneral  Order  made  in  pursuance 
of  the  Solicitors'  Remuneration  Act  1881,  "for 
deducing    title    to    .    .    .    leasehold    property, 
perusing  mortgage,  and  completing."    The  taxing 
master  reduced  the  amount  on  the  grotmd  tb* 
the  scale  fee  did  not  apply,  stating  as  his  reason 
that  no  title  had  been  deduced,  and  the  soliciton 
were  only  entitled  to  fees  for  work  actually  done. 
The  solicitors  lodged  objections  to  the  ttucation, 
and    the    taxing  master   disallowed  this  among 
other  objections.     The  solicitors  then  took  out  & 
summons  to  review  the  taxation. 

Benshaw,  Q.C.  and  Tate  Lee  for  the  defoidants, 
the  solicitors. — The  taxing  master  disallowed  this 

(a)  Beportcd  b;  Pkancu  E.  Adt,  Eag^  JlMrtoMr  «t  U» 
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item  on  the  ground  that  the  scale  fee  did  not 
apply.  We  submit  that  the  title  of  Batten  -waa 
inrestigated  by  the  defendants  to  the  satisfaction 
of  the  mortgagee.  The  question  is  irhetiier  we 
are  entitled  to  fees  for  work  actually  done  or  to 
the  scale  fee.  [^Kekbwioh,  J. — You  sent  the 
dates  and  names  in  the  leases,  and  a  form  of  the 
corenante  to  the  mortgagees'  solicitors.  Was  that 
an  abstract  of  title  P]  We  sent  in  out  bill  under 
schedule  1,  part  1  of  the  General  Order  to  the 
SoBcitorB'  Bemnneration  Act  1881,  "  Mortgagor's 
solicitor  for  dedacii^  title,"  &e.  In  Ex  parte 
Mayor  of  London  (66  L.  T.  Eep.  18 ;  34  Ch.  Div. 
452)  the  scale  fee  was  allowed  for  investigating 
title,  though  the  investigation  only  consisted  of 
reading  one  section  of  an  Act  of  Parliament.  We 
submit  that  the  extracts  from  the  leases  and  the 
form  of  covenants  which  we  sent  are  equivalent 
to  an  abstract  of  title. 

Upjohn,  for  the  respondent,  was  not  called  on. 

Kekewich,  J. — ^In  my  judgment  there  has 
been  no  title  deduced  in  this  case.  I  have  here 
the  schedule  which  provides  an  ad  valorem  fee  to 
be  paid  to  the  mortgagor's  solicitor  "  for 
deducing  title  to  freehold,  copyhold,  or  leasehold 
property,  perusing  mortj^ge,  and  completing." 
The  claim  is  for    deducing    title    to    leasehold 

Certy.  Of  course  it  is  possible  to  go  into  the 
r's  title,  but  that  is  not  done  here,  nor  is  it 
usoal  to  do  so  now.  All  that  is  deduced  is  the 
lessee's  title  to  the  leases  stated  either  in  the 
form  of  a  copy  or  abstract  of  the  lease,  or  par- 
ticulars in  a  short  form.  There  was  no  title 
dedaced,  no  dealing  with  the  leases,  the  mort- 
gagor being  the  original  lessee.  I  cannot  think 
that  it  was  intended  by  the  Legislature  so  to 
misapply  language  that  a  solicitor  could  be  said 
to  dedaoe  title  when  he  deduces  nothing,  but 
simply  hands  over  the  lease  under  which  his 
client  holds  the  property.  No  doubt  when  you 
come  to  freehold  property  it  is  more  difficult  to 
apply  this  view,  because  you  are  bound  to  go  back 
in  the  absence  of  stipulation  for  forty  years,  and 
directly  you  get  to  questions  of  heirship,  and  the 
title  of  the  eldest  son,  you  get  some  items  going 
beyond  the  conveyance.  Where  yon  are  dealing 
with  leasehold  property,  I  cannot  understand 
that  producing  the  lease  is  equivalent  to  deducing 
the  title.  Perhaps  I  have  expressed  the  ground 
of  my  decision  in  the  use  of  these  two  teims  :  one 
is  production,  the  other  deduction.  The  objection 
mnst  be  disallowed. 

Solicitors  for  the  defendants,  Troicer,  Freeling, 
and  Parkin. 

Sohcitor  for  the  plaintiff,  Robert  Chnpmaii. 


Wednesday,  July  25. 

(Before  Kekewich,  J.) 

•Be    Teouohton  ;       Bemt     and      General 

CoLLECTIWa       AND       ESTATE      COMPANY      V. 

Teouohton.  (a) 
Company — Shareholder — Debt — Lega  tee — Call  on 

iharet  —  Creditors  —  Fratidulent    conveyance — 

13  Eliz.  c.  5. 
■If".  T.,  the  widow  and  residuary  legatee  of  R.  T.. 

the  testator,  m  Nov.   1889   took  out  letters  of 

(idministration    with    the    will    annexed,    and 

«)  Bcporlcdby  FBASiCis  E.  Aur,  Esq.,  B«rrister-tt-Law. 


possessed  herself  of  the  personal  property  of  the 
testator^  but'  did  not  have  500  shares  in  the 
plaintiff  eompany  transferred  into  her  name. 
On  the  loth  April  18&3  the  plaintiffs  gave  Mrs.  T. 
notice  of  a  ctUl  of  11.  per  share.  On  the  l^th 
April  three  deeds  were  executed,  whereby  Mrs.  T. 
assigned  the  whole  of  the  personal  estate  except 
tfte  shares  to  L.,  upon  consideration  of  covenants 
entered  into  by  L.  to  indemnify  Mrs.  T.  against 
all  liabilities,  and  to  provide  her  with  board, 
lodging,  and  wearing  apparel,  and  amenities 
suitable  to  her  position,  and  on  Mrs.  T.'s  death  ■ 
to  provide  her  with  a  decent  funeral. 

Held,  that,  as  legal  personal  representative,  Mrs.  T. 
was  bound  to  administer  her  husband's  estate 
according  to  law,  and  that,  as  residuary  legatee, 
she  took  only  what  was  left  after  dxte  administra- 
tion, that  is  to  say,  after  payment  of  the  debts, 
including  the  calls  that  might  be  made  on  the 
shares ;  the  deeds  of  assignment  must  be  declared 
void  as  against  the  plaintiffs,  and  there  m,usi  be 
the  ordinary  accounts  in  a  creditor's  action ;  the 
plaintiffs  were  entitled  to  be  paid  the  call  and 
interest,  and  the  costs  of  the  action,  and  the 
surplus  of  the  estate  would  go  according  to  the 
provisions  of  the  deeda  of  assigrpment. 

BiCHABD  ZoucH  Sebbon  Tbouohton  was  at  the 
time  of  his  death  the  holder  of  500  shares  of  51. 
each  in  the  plaintiff  company,  upon  each  of  which  ' 
shares  32. 10«.  was  then  uncalled.  Troughton  died 
in  Oct.  1889,  having  by  his  will  bequeathed  all  his 
property  to  his  wife,  the  defendant  Ann  Adelaide 
Troughton,  absolutely.  The  will  contained  no 
appointment  of  an  executor,  but  in  Nov.  1889  Mrs. 
'Troughton  was  granted  administration  of  her 
husband's  estate  with  the  will  annexed.  The 
testator  left  considerable  property,  consisting 
mainly  of  shares  and  debentures  in  various  com- 
panies, household  furniture,  and  leasehold  houses. 
Mrs  Troughton  possessed  herself  of  the  whole  of 
the  personal  estate  and  paid  the  whole  of  the 
testator's  debte  existing  at  his  death,  but  the 
shares  in  the  plaintiff  company  were  not  trans- 
ferred into  her  name.  On  the  10th  April  1893 
the  plaintiff  company  gave  Mrs.  Troughton 
notice  of  a  call  of  12.  per  share  on  the  500  shares 
that  had  been  held  by  the  testetor.  The  defen- 
dant Miss  Alice  Margaret  Ann  Lightly  was  an 
old  friend  of  Mrs.  Troughton,  and  Mrs.  Troughton 
communicated  to  Miss  Lightly  the  fact  of  the  call 
having  been  made.  On  the  15th  April  the  two 
ladies  consulted  a  solicitor,  and  on  the  17th  April 
three  deeds  were  executed  by  which  Mrs. 
Troughton  assigned  the  whole  of  her  property, 
except  the  shares  in  the  plaintiff  company,  to 
Miss  Lightly,  the  consideration  expressed  being  a 
covenant  by  Miss  Lightly  to  indemnify  Mrs. 
Troughton  against  all  liabilities,  and  to  provide  her 
with  board,  lodging,  wearing  apparel,  and  "  all  the 
necessities  and  amenities  of  life "  usual  for  a 
person  occupying  her  social  position,  and  also, 
after  Mrs.  Troughton's  death,  to  "provide  a  decent 
funeral  and  decorously  bury  her  body  in  the 
grave"  belonging  to  her  in  the  Kensington 
Cemetery  at  Hanwell.  After  the  execution  of 
these  deeds  Miss  Lightly  allowed  Mrs.  Troughton 
to  i-emain  in  possession  of  one  of  the  leasehold 
houses.  No.  13,  Douro-place,  Kensington.  Mrs. 
Troughton  having  failed  to  pay  the  call,  the 
plaintiffs  brought  an  action  against  her,  as  her 
deceased  husband's  legal  personal  representative. 
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in  the  Queen'B  Bench  Division,  and  recovered 
judgment  for  500Z.  and  coats.  Mrs.  Ti-oughton 
liavicg  denuded  herself  of  the  means  of  paying  the 
debt,  the  plaintiffs  brought  this  action  against  her 
and  Miss  Lightly  to  have  the  deeds  of  assignment 
declared  fraudulent  and  void  under  the  statute 
13  EHz.  c.  &,  and  the  debt  paid  out  of  the  tes- 
tator's estate,  and,  if  necessary,  administration  of 
the  estate. 

The  defendants,  in  their  answers  to  interroga- 
tories, admitted  that  the  object  of  the  deeds  of 
assignment  was  to  defeat  the  plaintiffs'  claim. 

Marten,  Q.C.  and  O.  L.  Clare  for  the  plaintiffs. 
— The  transaction  is  clearly  dishonest,  and  ought 
to  be  set  aside  under  the  statute  13  Eliz.  c.  5,  as 
intended  to  defeat  creditors.    The  consideration 
in  the  deeds  was  fictitious,  and  only  intended  to 
give  colour  to  the  transaction : 
Ttcyne'a  case,  3  Bep.  80 ; 
Botl  V.  Smith,  21  Beav.  511  ; 
Re  Maddever ;  Three  Toion*   Banhing  Company  T. 

Maddever,  52  L.  T.  Bep.  35 :  27  Ch.  Div.  523  : 
Re  Ridler ;  Ridler  v.   RidUr,  48  L.  T.  Bep.  396 ; 
22  Ch.  Div.  74. 

Cooper    Willtt,  Q.C,  Warmington,   Q.C,   and 
Cosmo  Rose-Innes  for  the  defen&nts. — The  con- 
sideration was  not  fictitious  ;  the  transaction  was 
honest,  and  the  covenants  were  intended  to  be 
performed  according  to  their  terms : 
Wood  y.  DixU.  7  Q.  B.  892 ; 
Hale  v.  Saloon  Omnibiw  Company,  4  Drew.  492 ; 
Alton  V.  Harruon,  21  Z.  T.  Bep.  232  ;  4  Ch.  App. 
622. 

Then  the  plaintiffs'  claim  was  not  a  deHt  due  from 
the  testator  at  the  time  of  his  death,  and  no  claim 
having  been  made  until  1893,  that  is,  four  years 
after  the  death,  Mrs.  Troughton,  as  adminis- 
tratrix, had,  as  she  had  a  right  to  do,  "  assented 
to  "  the  le^cy  to  herself,  so  that  the  property  had 
become  her  own,  and  subject  to  her  absolute  dis- 
posal free  from  the  debts  of  the  testator : 

JerrU  v.  Wolfentan,  30  L.  T.  Bep.  452  :  18  Eq.  18 : 

niiitaker  v.  Kerthaw,  63  L.  T.  Bep.  203 ;  45  Ch. 
Div.  320 ; 

Reete  River  Silver  Mining  Company  v.  Aticell,  20 
L.  T.  Bep.  163  ;  7  Eq.  347 ; 

Ex  parte  Oamee  ;  Re  Bamford,  12  Oh.  Div.  324. 

Kekewich,  J. — The  facts  of  the  case,  so  far  as 
they  appear  to  me  to  be  in  the  slightest  degree 
material  to  the  decision  of  the  court,  are  few  and 
simple.  Mrs.  Troughton  was  the  legal  personal 
representative  and  also  residuary  legatee  of  her 
deceased  husband.  As  legal  personeu  representa- 
tive she  was  bound  to  administer  the  estate 
according  to  law.  As  residuary  legatee  she  took 
what  was  left  after  due  administration  and  no 
more ;  that  is  to  say,  the  whole  of  the  estate,  less 
the  debts,  and  in  the  word  "  debts  "  for  the  present 
purpose  must  be  included  liabilities  which  sooner 
or  later  might  have  to  be  discharged.  Except  in 
due  course  of  administration  she  could  not  part 
with  any  part  of  the  estate  without  making 
proper  provision  for  those  debts.  At  the  time  of 
the  testator's  death  these  shai'es  were  not  fully 
paid  up,  but,  as  further  calls  had  not  been  made 
upon  tnem,  that  liability  had  not  ripened  into  an 
actual  debt.  What  would  have  happened  if  the 
shares  had  been  transferred  into  Mrs.  Troughton's 
name  it  is  not  necessary  now  to  consider;  in  point  of 
fact,  she  did  not  have  them  transferred  into  her 
name.  Then  the  call  was  made.  Knowing  that  the 


call  was  made,  and  that  the  500Z.  had  to  be 
paid,  she  makes  this  arrangement  with  Miss 
Lightly,  who  also  knew  that  the  call  had  been 
made,  and  that  the  money  had  to  be  paid.  As 
to  the  intention  of  the  parties,  there  is  no  room 
for  doubt.  If  any  proof  of  that  is  necessary,  it 
is  contained  in  a  letter  of  Mrs.  Troughton's  soli- 
citor, who,  when  he  took  up  his  client's  case,  said 
she  had  no  money  to  pay  the  call.  I  will  not  say 
that  the  defendants  did  not  intend  tjiat  the  tenni 
of  the  covenant  should  be  performed ;  but  the 
obiect  of  the  arrangement  was  to  get  rid  of  the 
liability,  and  to  enable  Mrs.  Troughton  to  say  to 
her  husband's  creditor,  "I  hare  not  got  the 
wherewithal  to  pay."  The  argument  on  l^half  of 
the  defendants  rests  on  this,  that  Mrs.  Troughton 
is  residuary  legatee.  "No  doubt  that  is  so ;  but  she 
is  also  legal  personal  representative,  and  I  think 
it  is  impossible  that  a  legal  personal  representa- 
tive, notwithstanding  that  he  is  also  leaiduarr 
legatee,  can  in  due  course  of  administration  hand 
over  the  whole  estate  to  another  person  for  his. 
the  legatee's,  own  benefit,  and  then  say  to  a 
creditor  of  the  testator,  "  The  estate  is  gone,  and  I 
have  not  wherewith  to  pay."  True  the  estate  is 
gone,  but  not  according  to  law.  In  my  opinion, 
the  testator's  estate  in  the  hands  of  Mrs. 
Troughton  still  remains  available  for  the  payment 
of  his  debts.  The  proper  judgment  to  pronounce 
is  to  declare  that  these  deeds  are  void  as  against 
the  plaintiffs,  and  to  direct  the  ordinary  accounts 
in  a  creditor's  action.  What  is  wanted  will  go  in 
payment  of  the  debts,  and  what  is  not  wanted  f  }r 
that  purpose  will  20  according  to  the  provisions  of 
the  deeds.  The  plaintiffs'  are  entitled  to  be  paid 
the  full  amount  of  their  debt  both  principal  and 
interest,  together  with  the  costs  of  this  action. 

Solicitoi-s:     Miller.     Wiggint,     and    Nayk-r; 
Rogers,  Sons,  and  BusseU. 


QUEEN'S  BENCH  DIYISION, 
Saturday,  Aug.  4. 
(Before  Mathew  and  Lawbance,  JJ.) 
The  Wycombe  Union  (apps.)  v.  Pabsons 
(.resp.).  (a) 
Nuisance — Drainage — Sewer — Duty  of  local  sani- 
tary authority — Public  Health  Act  1875  (38  i 
39  Vict.  c.  55)  ».  15. 

Sect.  15  of  the  Public  Health  Act  1875  provide 
that  every  local  authority  shall  keep  in  repair  all 
sewers  belonging  to  them,  and  shall  cause  to  be 
made  such  sewers  tts  may  be  necessary  for  effec- 
tually draining  their  district  for  the  purposes  of 
this  Act. 

A  complaint  was  preferred  by  on  inspector  of 
nuisances,  against  the  respondent,  under  sect.  95 
of  the  Public  HeaUh  Act  1875  (38  *  39  Ftf'- 
c.  55),  for  that  he,  as  owner  of  certain  premiset. 
had  suffered  a  nuisance  to  arise  from  certois 
water-closets  being  connected  with  a  drain 
or  sewer.  In  18&  there  was  an  open  drai» 
receiving  surface  water  and  sink  drainage  fro» 
houses  near  thereto,  but  not  from,  water-doielt. 
The  sanitary  authority  subsequently  covered  vp 
this  drain,  and  laid  down  pipes  therein  for  w 
purpose  of  receiving  the  aforesaid  wakr  asd 
drainage,  and  made  a  rate  upon  the  adjoini^J 

(a)  Reported  by  T.  B.  Bsioowjltkb,  Ew..  Bwritter-«(-I«>' 
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properties  to  defray  the  expense.  From  time  to 
time  vealer-elosets  in  the  said  houses  were,  un- 
hnoum  to  the  authority,  connected  teith  this 
drain,  amongst  them  the  respondent's.  A 
iiMt*an«e  was  proved  to  exist,  but  not  that  it  was 
eaused  by  the  respondent  alone.  No  system  of 
drainage  was  oarried  out  in  the  district.  It  was 
admits  that  the  respondent  was  entitled  to 
drain  into  the  sewer,  but  it  was  contended  that, 
if  he  thereby  eatised  a  nuisance,  he  could  be 
ordered  to  disconnect  his  water-closets  therefrom. 
The  justices  decided  that  the  drain  was  a  sewer 
se<<ed  in  the  sanitary  authority,  and  that  the 
respondent  had  not  exceeded  his  rights,  and  that 
the  authority  were  in  default  in  allowing  the 
sewer  to  become  a  nuisance. 

Held,  on  appeal,  that,  under  sect.  15  of  the  Public 
Health  Act  1875  (38  Jt  39  Vict.  e.  55),  the  sanitary 
authority  were  bound  to  deal  with  the  sewage 
themselves,  and  that  they  could  not  shirk  the 
obligation  and  transfer  it  to  those  for  whose  pro- 
tection they  were  called  into  existence  as  a  local 
authority. 

Case  stated  by  justices.     The  facts  sufficiently 

appear  in  the  head-note  and  judgment. 
Sect.  16  of  the  Public  Health  Act  1875  (38  & 

39  Vict.  c.  55)  provides  as  follows : 
Sect  15.  Erery  looal  authority  shall  keep  in  repair  all 

mreis  belonging  to  them,  and  shall  canse  to  be  made 

toch  aeweis  as  may  be  necessaiy  for  effectnally  draining 

their  district  for  the  purposes  of  this  Aot. 

Forbes,  Q.C.  (Cunningham  Olen  with  him)  for 
the  appellants. — The  sanitary  authority  were  per- 
fectly entitled  by  law  to  take  these  proceedings  -. 
Brown  t.  Buasell  and  Francombe  v.  Freeman,  18  L. 

T.  Eep.  19  ;  L.  Eep.  3  Q.  B.  251  ; 
Kirkheaton  Di»triet  Local  Board  t.  Ainley,  Sons,  a  nd 
Co.,  67  L.  T.  Bep.  209  ;  (1892)  2  Q.  B.  274. 

They  have  rightly  exercised  their  discretion,  and 
it  is  submitted  that  the  respondent  should  be 
ordered  to  abate  the  nuisance  that  has  arisen. 

Poland,  Q.C.  {Edmondson  with  him)  for  tbe 
respondent. — The  local  board  alone  are  liable  in 
respect  of  this  nuisance,  and  are  not  entitled  to 
take  proceedings  a^dnst  the  respondent  to  compel 
him  to  abate  it.  This  is  their  sewer,  and  they 
■ire  bound  to  keep  it  in  order :  Sects.  13, 15.  and 
17  of  the  PnbUc  Health  Act  1875  (38  &  39  Vict. 

c.5.5): 

XoUoy  V.  Gray,  L.  Eep.  Ir.  (188D-1890),  21  Q.  B.  & 
Ex.  259. 
They  cannot  put  the  yoke  upon  the  shoulders  of  a 
private  person : 

.Uriley  v.  The  Kirkhealon  Local  Board,  60  L.  J.  734, 
Ch-Div. 

Forbes,  Q.C.  in  reply. 

Mathew,  J. — I  am  clearly  of  opinion  that  this 
appeal  must  be  dismissed.  The  material  facts 
appear  to  be  that  the  rural  sanitary  authority  has 
created  the  sewer,  which  turns  out  to  be  insnffi- 
i-ient  for  the  purpose  for  which  it  was  created ; 
and  it  is  said  that  instead  of  obeying  the  Act  of 
Parliament  or  performing  the  duty  imposed  upon 
them  by  sect.  15  of  the  Public  Health  Act 
1875,  the  brilliant  idea  seems  to  have  occurred  to 
somebody  that  they  might  be  I'elieved  of  all  the 
obligations  under  that  section  by  calling  on  the 
unfortunate  householders  in  their  district  to  cease 
to  use  the  system  of  drainage  already  provided, 
which    system    turns    out    to    be    insufficient. 


Accordingly,  this  particular  person,  who  has  for 
years,  as  is  admitted,  perfectly  le^timately  and 
lawfully  been  using  the  drain  or  sewer  provided 
by  the  sanitary  authority  for  the  drainage  from 
his  house  finds  proceedings  instituted  against  him 
requiringhim  to  cut  off  communication  with  the 
drain.  This  is  in  name  a  proceeding  for  the  pre- 
vention of  a  nuisance,  but  if  the  onier  which  is 
asked  for  were  made,  the  strong  probability  would 
'be  that  a  far  greater  nuisance  would  arise  than 
the  one  that  is  now  complained  of.  Xow,  is  the 
Act  of  Parliament  clear  upon  the  subject  ?  Was 
it  meant  that  a  local  authority  should  have  re- 
course to  such  a  method  of  procedure  in  reference 
to  a  drain  that  existed  P  The  proposition  has  only 
to  be  stated  to  condemn  itsielf  by  its  manifest 
absurdity.  But  Mr.  Forbes  is  quite  entitled  to 
say  it  may  be  very  absurd,  it  may  be  preposterous 
that,  although  the  board  has  acknowledged  that 
it  has  not  performed  ite  duty,  and  admits  that  a 
m,andamus  could  issue  against  them  to  compel 
them  to  perform  it,  it  should  nevertheless  be 
entitled  to  institute  proceedings  of  this  nature. 
He  says  that  is  the  law.  And  he  relies  for  his 
contention  upon  the  case  of  Brown  v.  Bussell  and 
Francombe  v.  Freeman  {ubi  sup.).  It  is  sufficient 
for  the  purpose  of  this  case  to  point  out  that  there 
the  nuisance  was  traced  to  the  individual  who 
was  proceeded  against ;  it  was  a  different  case  to 
this.  Lord  Cockbum,  C.J.  begins  his  judgment 
by  saying:  "If  tbe  nuisance  were  caused  by  the 
joint  contribution  of  different  persons  in  such  a 
way  as  that  the  contribution  of  each  would  not 
in  itseU  cause  a  nuisance,  though  the  aggr^ato 
amounted  to  a  nuisance,  I  should  hesitate  to  hold 
that  it  would  be  competent  to  the  justices  to 
make  an  order  prohibiting  each  person  who  con- 
tributes. But  I  understand  that  in  the  iirst 
case  the  quantity  of  matter  contributed  by 
the  appellant  alone  in  iteelf  creates  a  nuisance." 
The  judgment  proceeds  upon  that  view  of 
the  case.  In  this  case  the  justices  have  carefully 
abstained  from  any  such  finding.  Indeed,  they 
have  found  the  contrary,  that  a  contribution  by 
this  man  himself  would  have  been  no  nuisance 
whatever.  That  authority,  therefore,  does  not 
apply.  Then  Mr.  Forbes  referred  to  a  later  autho- 
rity. The  case  was  one  of  a  series  of  cases  in  a 
litigation  which  was  carried  on  by  the  Kirkheaton 
Local  Board  v.  Ainley  {ubi  sup.).  He  referred  to 
the  judgment  of  the  Court  of  Appeal  in  that  case 
and  drew  the  distinction  that  there  the  applies^ 
tion  was  in  the  cireumstances,  so  far  as  the  local 
board  were  concerned,  very  nearly  the  same  as 
here.  There  the  proceedings  were  taken  under- 
the  Rivers  Pollution  Act,  and  Lord  Bowen  pointed 
out  the  view  which  was  ultimately  adopted  by  the 
court',  that  whatever  might  be  the  case  under  any 
other  cireumstances  there  the  matter  was  piu-ely 
discretionary,  and  therefore  that  it  wa«  wrong  to- 
make  the  order  asked  for,  which  was  practically 
an  injunction  in  that  case.  But  that  case  is  by 
no  means  a  decision  to  the  effect  that  a  locsd 
board  of  health  can  shirk  ite  obligation  by  the 
proceedings  which  have  been  taken  in  this  case. 
The  whole  of  the  reasons  point  to  a  different  con- 
clusion. It  was  not  necessary  in  that  case  to  say 
it  was  obligatory,  because,  as  the  court  pointed 
out,  the  particular  order  asked  for  was  one  which 
the  County  Court  or  the  Court  of  Appeal,  if  it 
confirmed  the  decision  of  the  Conntv  Court,  could 
issue  in  its  discretion.    I  decide,J^8  case  upon 
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the  ffroond  that  aect.  15  of  the  Act  clearly  impoaes 
an  oUiftation  npon  the  rural  sanitary  authority, 
and  that  they  cannot  by  any  such  proceeding  as 
this  shirk  that  obligation,  and  tranner  it  to  those 
for  whose  protection  they  are  called  into  existence 
as  a  local  authority.  The  appeal  must  be 
dismissed  with  costs. 

Lawbancb,  J. — I  am  of  the  same  opinion. 

Appeal  ditmissed,  and  judgment  for  respon- 
dent. 
Solicitors  for  the  appellants,  Lovell.  Son,  and 
Co..  agents  for  Beynold*  and  Son,   High  Wy- 
combe. 

Solicitors  for  the  respondent,  Letts  Brothers, 
agents  for  Parker  and  WiUcins.  Aylesbury  and 
High  Wycombe. 


Tttetday,  Aug.  7. 
(Before  Mathew  and  Kennedy,  JJ.^ 

The  Nottingham  County  Council  v.  The 
Manchester,  Sheffield,  and  Lincoln- 
shire Bailway  Company,  (a) 

Highway  —  Bridge  and  canal  —  Approaches — 
Repair  of  railway  over  bridge  —  lAobUity  of 
canal  company  —  Highways  and  Locomotives 
[Amendment]  Act  1878  (41  <t  42  Vict.  c.  77), 
».  Vi— Local  Government  Act  1888  (51  «t  52  Vict, 
e.  41), ».  11. 

By  an  Act  of  11  Oeo.  3,  for  malcing  a  canal  in 
the  county  of  Derby,  from  Chesterfield  to  the 
river  Trent,  a  caned  company  were  authorised 
to  make  such  canal,  and  it  was  provided 
that  the  company,  their  successors  and  assigns, 
shovJd  make  and  maintain,  and  keep  in  repair, 
certain  bridges  over  such  canal.  At  Clayworth, 
in  the  county  of  Nottingham,,  the  canal  crossed  a 
public  highway,  which  it  was  necessary  to  raise 
for  a  distance  of  180  feet  on  either  side  of  the 
canal  for  the  purpose  of  making  approaches  to 
a  bridge  which  the  company  had  to  construct 
over  the  eanal  at  that  point.  Tlie  oanal  subse- 
quently became  vested  in  the  defendant  company, 
and  the  highway  was  made  a  mMin  road  within 
the  Highways  and  Loeom/)tives  (Amendment)  Act 
1878  (41  *  42  Vict.  c.  77),  s.  13,  and  became 
rested  in  the  plaintiffs.  The  question  arose,  who 
was  legally  liable  to  maintain  and  repair  the 
raised  approaches  to  the  bridge. 

Held,  that,  as  the  bridge  could  not  have  been  con- 
structed toithout  making  the  approaches,  the  latter 
were  practically  part  of  the  bridge,  and  that  the 
defendants'  obligation  as  regards  the  approaches 
did  not  cease  on  the  completion  of  the  bridge,  but 
tliat  they  were  bound  to  keep  them  in  repair. 

Case  stated  by  consent. 

1.  By  an  Act  passed  in  the  11th  year  of  His 
Majesty  King  George  the  Third,  intituled  "  An 
Act  for  makmg  a  navigable  cut  or  canal  from 
Chesterfield,  in  the  county  of  Derby,  through  or 
near^  Worksop  and  Retford  to  join  the  river 
Trent,  at  or  near  Stockwith,  in  the  county  of 
Nottingham,"  a  company  was  incorporated  by 
the  name  of  "The  Company  of  Proprietors  of 
the  Canal  Navigation  from  Chesterfield  to  the 
river  Trent." 

2.  By  the  said  Act  the  company  were  autho- 
rised and  empowered  to  make  and  complete  the 
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cut  or  canal  above  menticKied,  and  it  was  therrin 
provided  as  follows : 

The  said  oompuiy  of  proprietors,  their  8nBoeaon  ud 
aaatgrni,  shall  not  make  the  said  ant  or  oanal  or  in; 
trenoh  or  wateroonne  or  any  part  thereof  in  or  laxm 
any  common  highway,  pnblio  bridleway,  or  tootiiaili, 
until  anoh  time  aa  they  shall  at  their  own  proper  okaige 
have  made  and  perfected  snoh  bridgfe  or  bridges  otk  or 
convenient  passages  throagfa  or  arch  or  arches  nnder 
the  said  plaijes  where  the  said  cut,  oanal,  trench,  or 
watercourse  respectively  shall  be  intended  to  be  made 
for  snch  roadway  or  path,  and  of  snoh  dimensions  and 
in  snch  manner  as  the  said  oommissioners  [meaning  ibe 
commissioners  appointed  nnder  the  Act  to  settle  difer- 
enoes'  or  any  five  or  more  of  them  shall  adjndge  proper, 
and  1^  snch  bridges,  arches,  fords,  and  passages  so  to  be 
made  shall  from  time  to  time  be  sapported,  maintained, 
and  kept  in  soffioient  repair  by  tie  said  oompany  o{ 
proprietors,  their  snccessors  and  assigns. 

3.  The  said  cut  or  canal  wajs  duly  made  and 
completed.  It  passed  through  the  village  of 
Clayworth,  in  the  county  of  Nottingham,  and  at 
the  southern  end  of  the  village  it  crossed  a  public 
highwav  leading  from  Betford  to  Gringley-on- 
the-Hill.  At  the  point  where  it  crossed  the  said 
highway  it  was  on  a  somewhat  higher  level  than 
the  hignway,  and,  in  order  to  carry  the  highway 
over  it,  it  was  necessary  to  raise  the  level  of  the 
highwav  for  a  distance  of  about  180  feet  on  the 
south  side  of  the  canal,  and  about  174  feet  on  the 
north  side  of  the  canal  (as  appearing  in  the  plan 
attached  hereto),  so  as  to  make  approaches  to  the 
arch  constructed  over  the  canal.  Without  such 
raised  arches  the  highway  could  not  have  been 
carried  over  the  canal.  A  plan  showing  the  said 
bridge  and  the  approaches  thereto  is  annexed,  and 
is  to  be  deemed  part  of  this  case. 

4.  The  said  canal  is  now  vested  in  the  defen- 
dants, who  for  the  purpose  of  this  case  are 
admitted  to  have  the  same  duties  and  obligations 
with  respect  to  the  said  bridge  and  the  approaches 
thereto  as  the  original  company  of  proprietors. 

5.  The  highway  from  Betford  to  Gringley-on- 
the-Hill  is  now  a  main  road  within  the  meaning 
of  the  Highways  and  Locomotives  (Amendment) 
Act  1878  (41  &  42  Vict.  c.  77,  s.  13).  and  is  now 
vested  in  the  plaintiffs,  upon  whom  the  duty  of 
maintaining  and  repairing  it  was  imposed  by  the 
Local  Government  (England  and  Wales)  Act 
1888  (51  &  52  Vict.  c.  41,  s.  11). 

6.  DifFei^nces  have  arisen  between  the  plaintiffs 
and  the  defendants  with  reference  to  the  repair  of 
the  raised  approaches  to  the  said  bridge  which  the 
plaintiffs  allege  are  now  out  of  repair. 

7.  It  is  contended  by  the  plaintiffs  that  the 
original  company  of  proprietors  could  not  have 
made  and  perfected  the  said  bridge  by  merely 
building  an  arch  over  the  canal  without  making 
provision  for  the  raising  of  the  highway  so  as  to 
cany  it  over  the  canal,  and  that  they  were  bonnd 
to  repair  the  said  approaches  as  part  of  the 
bridges  made  and  perfected  by  them,  and  that 
under  the  provision  of  the  Act  above  set  out,  the 
defendants,  as  the  successors  or  assigns  of  the 
company,  are  under  the  same  habuity.  It  '» 
further  contended  by  the  plaintiffs  uiat  the 
defendants  are  by  common  law  bound  to  repair 
the  highway  for  a  distance  of  300  feet  from  each 
end  of  the  said  bridge. 

8.  The  defendants  admit  that  under  the  nid 
Act  they  are  liable  to  maintain  the  fabric  of  the 
said  bridge,  namely,  the  portion  coloured  pink  ob 


Digitized  by  CjOOQ  IC 


XoT.  24, 18M.] 


iTHE   LAW  TIMBS. 


[Vol.  I.ZXI.-431 


Q.B.  Div.l      Nottingham  Coukty  Gounch.  v.  MAHCHBaTSB,  Ac,  Railway  Co.      [Q.B.  Dit. 


the  annexed  plan,  ajid  so  much,  of  the  highway  as 
is  comprised  theiein ;  but  they  contend  that  they 
are  not  liable  to  maintain  or  repair  any  other 
port  of  the  aaid  raised  approaches. 

9^  The  qnestion  for  the  opinion  of  the  court  is, 
whether,  under  the  circumstances  aforesaid,  the 
defendants  are  legally  liable  to  maintain  and 
repair  the  said  raised  approaches. 

FMay,  Q.O.   {Naemcnran  with  him)  for   the 

gaintifn,  contended  that  the  defendants  were 
^ally  liable  to  repair  and  maintain  the  said 
approaches.  The  approaches  to  the  bridge  wei-e 
a  necessary  part  of  it.  The  original  canal  company 
constmcted  the  bridge  and  its  raised  approaches, 
and  they  or  their  successors  were  bound  to  keep 
them  in  repair  : 

Ueg.  r.  The  Mayor  of  Lincoln,  8  A.  A.  E.  65  : 
The  Abbot  of  Coombe's  case,  43  Assize  275  B.  pi.  37 
(referred  to  at  p.  68  in  above  case). 

I       Smyly,  Q.C.  (C.  A.  RtiageU  and  Feamley  Owen 

i    with  him)  for  the  defendants. — The  word  "  bridge  " 

means  the  bridge  only,  and  does  not  include  the 

approaches    to    it.      The    following    cases    were 

referred  to : 

London  and  North-Weetem  BaUrcay  Company  v. 
The  Surveyor  for    the  Totni»hip  of  Skerton,  10 
L.  T.  Bep.  648  ;  5  B.  &  S.  559  ; 
North  Staffordshire  Railway  Company  v.  Dale  and 

othen,  8  Ell.  &  Bl.  836  : 
Lancashire  and  Yorkshire  Baihcay  Company  v.  The 
Mayor,  ^c,  of  the  Borough  of  Bury,  61  L.  T.  Eep. 
417;  14  App.  Cas.  417. 

Mathew,  J. — I  am  of  opinion  that  the  obligation 
lies  upon  the  Manchester,  Sheffield,  and  Lincoln- 
sliire  Bailway  Company  to  repair  the  approaches. 
They  took  upon  tnemselves  the  burden  of  the 
company  on  whom  the  liability  was  originally 
cast.  Under  the  Act  of  the  company,  11  Geo.  3, 
the  company  were  bound  not  to  make  any  cut  or 
waterworks  "  in  or  across  any  common  highway, 
public  bridle  way,  or  footpath,  until  such  time  as 
they  shall,  at  their  own  proper  charge,  have  made 
and  perfected  such  bridge  or  bridges  over,  or  con- 
venient passages  through,  or  arch  or  arches  under, 
the  said  places  where  the  said  cut,  canal,  trench, 
or  watercourse  respectively  shall  be  intended  to  be 
made  for  such  roadway  or  path,  and  of  such 
dimensions  and  in  such  manner  as  the  said  com- 
miggioners  or  any  five  or  more  of  them  shall  judge 
proper,  and  all  such  bridges,  arches,  fords,  and 
pessages  so  to  be  made  shall  from  time  to  time  be 
sapported,  maintained,  and  kept  in  sufficient 
repair  by  the  company  of  proprietors,  their  suc- 
cessors and  assigns."  Now  the  particular  bridge 
which  was  made  over  the  canal  was  on  a  higher 
level  than  the  highway  leading  up  to  the  spot  in 
question,  and  so  it  became  necessary  to  carry  the 
Bridge  over  the  canal,  and  to  do  that,  and  for  the 
convenient  passage,  it  was  necessary  to  provide 
approaches  of  a  higher  level  than  the  former,  of 
loO  feet  on  the  south  side  of  the  canal  and 
174  feet  on  the  north  side.  That  was  the  bridge 
perfected  and  made  under  the  provisions  of  the 
Act  of  Parliament.  Now  upon  whom  was  the 
obligation  cast  of  repairing  iliose  approaches  P 
Hr.  Smyly  was  obliged  to  admit  that  the  bridge 
could  not  have  been  constructed  within  the 
meaning  of  the  Act  without  the  construction  of 
the  approaches.  Of  course  that  could  not  have 
been  done.  To  have  put  a  bridge  over  the  canal 
su>d  left  a  roadway    many  feet  below  so    that 


nobody  could  get  up  to    the  bridge  except  by 
climbing  the  stonework  or  the  brickwork,  as  the 
case  may  be,  would  have  been   utterly  absurd. 
Then  it  was  said  that,  although  it  was  necessary 
to  make  the  approaches  in  the  first  instance,  yet 
the  obligation  of  doing  the  repaii-s  has  ceased, 
that  the  bridge  itself  continued  to  be  repairable  by 
the  canal  company,  but  the  approaches  were  cast 
back  upon  the  public  authority  on  whom    the 
obligation,  under  the  common  law  or  under  the 
statute,  would  rest.    Mr.  Smyly  has  not  produced 
any  authority  in  support  of  that  proposition.    The 
case  refen-ed  to  is  an  old  case,  of  the  time  of 
Edward  3,  and  was  a  case  of  prescriptive  obliga- 
tion to  repair  the  bridge,  and  it  was  held  to  include 
the  approaches.     But,  as  Mr.  Smyly  properly  said, 
that  case  was  no  authority  with  regai'd  to  the  con- 
struction of  modem  Acts  of  Paruameut.    There 
are  intermediate  cases  from  which  it  appears  that 
the  obligation  to  repair  the  approaches  is  not 
confined  to  a  prescriptive  obligation  only,  because 
in  the  case  of  Bex  v.  The  Inhabitants  of  Weat 
Biding  of  York  (7  East,  588)  it  was  held  that  the 
approaches  were  included  in  the  bridge.    Then 
our  attention  was  called  to  the  case  of  The  London 
and  North-  Western  Bailway  v.  The  Surveyor  for 
the  Township  of  Skerton  [uhi  tup.),  and  there  it 
was    held,   under    the    Railways    Clauses    Con- 
solidation Act,  that  the  approaches  to  a  passage 
under   the    railway    were    not  included  in    the 
word  "  approaches  "  applicable  to  a  bridge  over 
the  railway,  and,  therefore,  there  was  no  pro- 
vision   in   the  Act   that  the   railway  company 
should,  as  in  the  former  case,  bear  the  obligation 
of  repairing  the  approaches.     The  learned  judges 
in   that  case,  wifti   deference  to  the  judges   in 
Ireland,  came  to  the  conclusion  that  they  must 
act  on  that  view  of  the  statute,  and  the  case  was 
remitted  on  the  ground  that  there  was  not  the 
obligation  Cast  clearly  on  the  railway  company  in 
the  case  of  a  passage  under  the  railway  that  there 
was  in  the  case   of  a  passage  over  the  railway. 
That  is  no  authority  at  the  same  time  for  Mr. 
Smyly,  because  that  was  an  obligation,  it  was 
agreed,  which,  under  the  Railways  Clauses  Act,  in 
clear  terms  was  cast  on  the  railway  company. 
That  is  shown  by  a  much  later  statute,  the  statute 
in  question.    But  I  have  no  doubt,  as  was  pointed 
out  in  the  course  of  the  argument,  that  what  was 
meant  to  be  constructed  here  was  a  convenient 
passage  over  the  canal.     To  consti'uct  that  con- 
venient passage  it  became  necessary  to  have  a 
bridge  and  approaches,  and  when  the  bridge  and 
approaches  were  once  consti-ucted  the  obligation 
to  keep  them  in  repair  was  cast  on  the  canal 
company,  and  that  has  passed  on  to  the  company 
in  question.    Therefore  there  must  be  judgment 
for  the  plaintiffs  with  costs. 
Kennedy,  J. — I  agree. 

Judgment  for  the  plaintiffs  with  costs. 

Solicitors :  for  the  plaintiffs,  Hind  and  Bobinson, 
agents  for  Wells  and  Hind,  Nottingham ;  for  the 
defendants,  Curdiffes  and  Davenpoi-t,  agents  for 
B.  Lingard-Monk,  Manchester. 
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Tueiday,  Aug.  7. 

(Before  Mathew  and  Kennedy,  JJ.) 

The  Vestry  op  the  Pakibh  op  St.  Mabtin- 

IN-THE-FlELDS  V.   BiRD.  (a) 
Drainage — Seioer — Arcade  of  gho]as    and    hotues 
having  a  eonntton  drain — lAabiltiy  of  vestry  to 
maintain    and  repair — "  Premises    loithin    the 
tame  curtilage" — Metropolis  Local  Management 
Act  1855  (18  &  19  Viet.  e.  120,  ss.  68,  69,  and 
250 1. 
The  plaintiffs  were  the  vestry  of  the  parish  of  St. 
Martin-in-the-Fieldt    and    the    defendant    was 
the  owner  of  the  Lowiher  Arcade,  which  con- 
sisted of  a  passage  arched  over  by  a  common  roof, 
mth  houses  and  shops  on  either  side  separately 
occupied  and  separately  rated.    At  either  end  of 
'  the  passage,  over  which  there  was  nopublie  right 
of  way,  were  gates  closed  at  night.     The  only 
access  to  the  houses  and  shops  was  by  means  of 
the  passage.     The  houses  and  shops  drained  into 
a   common  drain,   which  ran  along  under  the 
passage  into  the  sewer  in  the  street  at  one  end. 
Held,  that  the  drain  was  a  "  sewer,"  in  rey>eet  of 
which  the  vestry  loae  liable  for  the  maintenance 
and  repair  within  sect.  69  o/18<t  19  Vict.  c.  120, 
and  that  the  arcade  was  not  a  "  building  "  or 
"premises  within  the  swme  curtilage"  within  the 
meaning  of  sect.  250  of  the  Act. 
Case  stated  raising  the  question  whether  the 
owner  of  the  Lowther  Arcade,  in  the  Strand,  or 
the  vestry  was  liable  under  the  Metropolis  Local 
Management  Act  1855  (18  &  19  Vict.  c.  120)  to 
put  in  order  the  drains. 

Seven  for  the  plaintiffs. — The  whole  building 
constitutes^ "  premises,"  and  is  within  the  "  same 
curtilage"  within  the  meaning  of  sect.  250.  It  is 
"  one  building,"  because  it  is  arched  over  by  a 
common  roof  and  shut  in  by  common  gates,  the 
property  of  one  person,  and  used  for  one  purpose 
as  a  bazaar.  If  it  is  not  "  one  building "  it  is 
within  the  definition  of  "  premises  within  the 
same  curtilage."  The  word  "premises"  is  a 
much  wider  word  than  the  word  "  building,"  and 
has  been  defined  by  Turner,  L.J.  in  the  case  of 
Lethbridge  v.  Lethbridge  (at  p.  730,  in  6  L.  T.  Rep. 
727;  8  Jur.  N.  S.  856),  where  he  says:  "The 
word  '  premises '  as  used  in  this  clause  must,  I 
think,  be  taken  to  mean  premises  in  immediate 
connection  with  the  mansion,  and  without  the 
occupation  of  which  the  mansion  could  not  be 
conveniently  occupied  and  enjoyed.  In  the  case 
of  Bead  v.  Bead  {W.  N.  1866,  p.  386)  the  Master 
of  the  Bolls  says  the  word  '  premises  '  is  as  nearly 
as  possible  synonymous  witn  appurtenances.  In 
Shepherd's  Touchstone  it  is  said  that  a  grant  of  a 
messuage  with  the  appurtenances  passes  the 
'  curtilage.' "  The  word  "  curtilage  "  has  been  de- 
fined in  the  case  of  Marson  v.  Jlie  London,  Chatham, 
and  Dover  Bailway  Company  (18  L.  T.  Hep.  317  ; 
L.  Rep.  6  Eq.  101).  In  the  present  case  the  use 
to  which  the  passage  is  put  brings  it  within  such 
a  definition.  The  drainage  here  is  the  private 
property  of  the  owner,  it  runs  under  the  passage 
which  he  keeps  within  his  own  bands  and  shuts  off 
from  the  public  ;  those  who  pass  along  it  only  do 
80  by  the  owner's  licence. 

JIf aemorran  for  the  defendant. — When  a  drain 
receives  the  drainage  of  two  or  more  houses  it  is 
prima  facie  a  sewer  without  regard  to  whether  it 
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is  constructed  by  a  local  anthori^  or  by  a  priTatt 
person:  Travit  v.  Uttley  (70  L.  T.  Rep.  242: 
(1894)  1  Q.  B.  p.  233),  where  the  court  held  that  a 
drain  passing  under  and  receiving  the  drainage  d. 
three  nouses  was  a  sewer.  In  the  present  esse 
this  drain  is  a  sewer  within  the  meaning  of  tk 
Act.  In  this  Arcade  there  are  twenty -five  honses 
let  to  eighteen  different  occupiers,  some  of  whom 
live  on  the  premises.  Each  of  these  honses  is 
distinct  and  separate,  and  has  a  curtilage  of  its 
own.  The  fact  of  the  Arcade  being  the  property 
of  a  common  owner  is  only  an  accident,  and  does 
not  affect  tiie  question.  He  also  referred  to 
Ferrand  v.  The  HaUas  Land  and  Building  Com- 
pany (69  L.  T.  Rep.  8;  (1893)  2  Q.  B.  135). 
These  are  distinct  houses  and  shops,  separateij 
occupied  and  separately  rated,  and  they  are  sepa- 
rately drained  into  a  common  drain.  It  is  sub- 
mitted they  are  not  within  the  same  curtilage 
within  the  meaning  of  the  Act. 

Seven  in  reply. 

Mathew,  J. — I  think  that  the  drainage  men- 
tioned here  is  vested  under  the  Metropolis 
Management  Act  in  the  local  authority,  and  that 
the  owner  cannot,  therefore,  be  called  upon  to 
repair.  This  is  a  sewer  unless  it  be  a  drain,  and 
it  IS  not  a  drain,  witliin  the  meaning  of  the  Act, 
unless  it  be  "  used  for  the  drainage  of  one  build- 
ing only  or  premises  within  the  same  curtilage,  and 
made  mere^  tor  the  purpose  of  communicatimr 
with  a  c^spool  or  other  like  receptacle  for 
drainage,  or  with  a  sewer  into  which  the  drainage 
of  two  or  more  buildings  or  premises  occupied  bj 
different  persons  is  conveyed,  and  shall  also 
include  any  drain  for  draining  any  group  or  block 
of  houses  by  a  combined  operation  under  the  order 
of  any  vestry  or  district  board."  Now  it  is 
admitted  here  that  there  was  no  order  of  any 
vestry  or  district  board,  and  the  question  is, 
whether  this  is  a  drain  within  the  definition  in 
sect.  250  of  the  Metropolis  Local  Management  Act 
I  cannot  bring  myself  to  think  that  this  is  any- 
thing but  a  row  of  shops  which  happens  to  be 
occupied  in  a  peculiar  way,  namely,  with  entrance 
gates  at  each  end,  for  the  purpose  of  securing 
privacy  and  safety.  But  that  does  not  prevent 
the  tenements  within  the  gates  at  each  end  being 
separate  tenements,  as  they  unquestionably  are. 
and  they  ai^  separately  assessed  as  such.  Then 
does  it  cease  to  be  a  row  of  houses  on  each  tide 
because  there  is  a  covering  to  the  passage  through 
the  Arcade  !*  I  cannot  see  why  it  should.  Tne 
covering  inside  is  convenient  no  doubt  for  those 
who  have  to  repair  to  the  shops  in  the  Arcade. 
Take  the  case  of  Chester.  There  the  shops  are 
under  an  Arcade.  But  can  anybody  say  that  they 
are  not  separate  shops  P  The  shelter  afforded  by 
the  roof  cannot  make  any  difference.  Then  are 
they  "premises  within  the  same  curtilage"? 
That  is  tiie  other  description.  Each  of  these 
tenements  stands  by  itself,  is  accepted  as  a 
dwelling-house,  is  osed  as  such,  and  has  its  own 
curtilage.  It  would  be  an  extravagant  and  extra- 
ordinary use  of  the  term  "curtimge"  to  hold, 
because  there  are  gates  at  each  end  and  a  cover- 
ing, that  there  is  one  curtilage  to  the  .whole  of 
this  area.  I  am  of  opinion,  therefore,  that  the 
owner  is  exempt  from  this  liability,  and  that  it 
falls  on  the  vestry. 

Kennedy.  J.— I  entirely  agree. 

Judgment  for  th«  defendMf- 
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Solicitor  for  tbe  plaintiffs,  Fladgateg. 
Solicitors  for  the  defendant,  Shephearde  and 
Bird. 


Tuesday,  Aug.  7. 
(Before  Mathew  and  Kennedy,  JJ.) 
Frodinoham  Steel  and  Iron  Company 
t>.  Bowser,  (a) 
Sureeyor  of  highways — Debts  contracted  on  behalf 
of  parish  by  predecessor — Liability— Highway 
Act  1835  (5*6  Will.  4,  c.  50),  s.  6— Highway 
Rate  Assessment    and  Expenditure    Act    1882 
145  *  46  Viet.  c.  27),  «.  5. 
Tbe  plaintiffs  brought  an  action  for  the  price  of 
certain   slag  sold  and  delivered  to  one  W.  U.. 
then  a  surveyor  of  highways,  for  the  purpose  of 
repairing  roads.     W.  H.  remained  surveyor  until 
his  death,  at  which  time  he  had  in  his  hands 
moneys   of  the  parish  more   than  sufficient  to 
defray  the  debt,  but  his  estate  was  found  to  be 
insolvent.     The  defendant  was  appointed  sur- 
veyor in  succession  to  W.  H.,  and  the  plaintiffs 
then  sought  to  recover  the  debt  from  him. 
Held,  that  no  action  would  lie. 
Sfbciax  case. 

Tbe  action  was  for  951.  8s.,  the  price  of  goods 
sold  and  delivered  for  the  use  of  the  parish  of 
Sibsey,  of  which  parish  the  defendant  is  the  sur- 
TOTmr  of  highways. 

The  goods  were  ordered  from  th%  plaintiffs 
\>y  one  William  Harrison,  the  then  surveyor  of 
highways  of  the  parish,  for  the  purpose  of  mend- 
ing the  roads. 

Travers  Humphreys,  for  the  plaintiffs,  referred 
to  the  Highway  Act  1835  (5  &  6  Will.  4,  c.  50), 
88.  6  and  46,  the  latter  of  which  authorises  the 
surveyor  of  highways  to  contract  on  behalf  of 
the  parish. 

Maemorran,  contra,  referred  to  11  &  12  Yict.  c.91, 
as  to  liability  of  overseers  for  the  debts  of  their 
predecessors.  The  liability  of  a  parish  official 
for  the  debts  of  his  predecessor  only  exists  where 
created  by  statute :  see  the  Highway  Rate  Asssess- 
ment  and  Expenditure  Act  1882  (45  &  46  Vict. 
c.  27),  8.  5.  A  highvray  rate  for  a  retrospective 
debt  would  be  bad,  and  anyone  could  appeal 
against  it,  therefore  the  ratepayers,  through  the 
parish  cannot  be  compelled  to  pay  this  debt ;  and 
the  anrveyor  of  highways  cannot  be  compelled  to 
pay  it  personally  out  of  his  own  pocket. 

Matbew,  J. — It  seems  to  me  that  this  action 
will  not  lie.  It  is  an  action  brought  against  the 
sncoessor  of  a  surveyor  of  highways  in  respect  of 
liabilities  contracted  by  his  predecessor.  The 
scheme  of  the  Highway  Act  (5  &  6  Will.  4,  c.  50)  is 
clear  enough,  and  it  is  hopeless  to  apply  the 
analogy  in  law  of  master  and  servant  to  this 
particular  case.  The  surveyor  is  empowered  by 
the  Act  to  make  contracts,  and  the  materiafs 
which  are  purchased  by  him  vest  in  him  in  order 
that  he  may  perform  his  public  duty  of  repairing 
the  highways.  In  order  to  furnish  him  with 
foods  for  that  purpose  he  is  also  empowered  to 
make  a  rate,  and  persons  dealing  with  him.  are 
entitled  to  ask  for  ready  money  for  the  materials 
nippliedif  they  like,  in  this  case  they  did  not  do 
that ;  they  trusted  the  surveyor ;  and  it  may  be 
that  people  who  trust  a  surveyor  of  highways  are 


(•)  Bapgiud  by  T.  B.  Bhiogwatek,  Esq.,  Builstar.«t-Law. 


sometimes  in  the  position,  as  other  tradesmen  are, 
of  having  a  debtor  who  does  not  pay.  In  this  par- 
ticular case,  the  former  surveyor  of  highways 
comes  under  the  category  of  a  defaulting  debtor. 
He  did  not  pay  the  amount  of  the  plaintiff's  bilL 
Then  he  died  insolvent,  and  there  were  no  assets 
that  he  could  hand  over  to  his  successor.  Neverthe- 
less, instead  of  bringing  an  action  under  these  cir- 
cumstances against  his  executors,  an  action  is 
brought  against  his  successor  in  the  office  of  sur- 
veyor of  highways,  and  it  is  sought  to  make  him. 
Eersonally  liable.  The  only  ground  on  which  his 
ability  is  put  is,  that  he  is  empowered  by  sect.  43 
of  the  Act  to  sue  the  executors  of  his  predecessor 
for  any  money  in  the  hands  of  the  executors  that 
ought  to  be  handed  over.  Such  an  action  in  this 
case  would  be  futile.  How  can  it  possibly  be  made 
out  that  the  defendant  here  is  liable  ?  There  is 
nothing  whatever  in  the  Highways  Act  that  makes 
him  liable.  The  cases  in  which  he  would  be  entitled 
to  reimburse  his  predecessor's  estate  are  men- 
tioned in  sect.  5  of  the  Highway  Bate  Assessment 
and  Expenditure  Act  1882  (45  &  46  Vict.  c.  27), 
which  provides  that  "  if  the  rates  levied  by  a  sur- 
veyor of  highways,  together  with  any  other  sums 
received  by  him  during  his  term  of  office,  prove 
in8u£Scient  to  meet  the  whole  of  the  expenditure 
lawfully  incurred  by  him,  and  such  deficiency  has 
not  arisen  from  any  neglect  or  default  on  his  part, 
his  successor  in  office  may  reimburse  to  him  the 
amount  of  such  deficiency."  That  is  the  only 
section  upon  the  subject,  and  it  is  really  the  onl^ 
grave  pomt  insisted  on  by  the  plaintiffs  in  this 
case.  I  am  not  aware  of  any  liability  existing  in 
such  a  case  as  the  present,  and,  therdore,  I  am  of 
opinion  that  the  action  will  not  lie. 

Kennedy,  J. — I  entirely  agree.  There  is  no 
statutory  authority  for  such  an  action,  and,  in  the 
absence  of  statutory  authority,  there  clearly  can 
be  no  right  of  action. 

Judgment  for  <&e  defendant  with  costs. 

Solicitors  for  the  plaintiffs,  Clarkson,  Oreen- 
wells,  and  Co.,  agents  for  John  Barker,  Great 
Grimsby. 

Solicitors  for  the  defendant,  Hughes  and  Sons, 
agents  for  Walker,  Sons^^  and  Bainey,  SpUsby. 


Wednesday,  Aug.  8. 

(Before  Mathew  and  Kennedy,  JJ.) 

Be    Bedfobdshibe    Gotinty    Council    and 

Bedford  XTbban  Sanitary  Attthobity.  (a) 

Highway  —  Urban  authority — County  Council — 
Repair  and  maintenance  of  main  roads — Costs 
of — Dispute  as  to  contribution — Mode  of  settling 
disputes — Highways  and  Locomotives  [Amend- 
ment] Act  1878  (41  &  42  Vict.  c.  77),  ss.  13  and  16 
—Local  Government  Act  1888  (61  &  52  Viet. 
c.  41),  8.  11,  sub-sects.  1,  2,  3,  and  4,-  «.  35,  sub- 
sects.  2,  3,  and  4. 

By  sect.  11,  sub-sect  2  of  the  Local  Chvemment 
Act  1888  (51  £  62  Vict.  o.  41),  it  U  provided  that 
an  urban  authority  may,  within  a  certain  period, 
claim  to  retain  the  powers  and  duties  of  main- 
taining and  repairing  any  main  road  within 
their  district,  as  if  such  road  were  an  ordinary 
road  vested  in  them,  and  thcU  the  county  council 
ahaU  make  to  such  authority  an  annual  payment 

(a)  Beponed  by  T.  R.  BRIDOWATZIt,  Eaq.,  Banister«t-I«w. 
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icwards  the  costs  of  the  maintenance  and  repair 
of  such  road,  and  by  sub-sect.  3  it  is  provided 
that  the  amount  of  such  anniud  payment  shall  be 
such  sum  08  may  be  agreed  upon,  or  in  the 
absence  of  agreement  m,ay  be  determined  by 
arbitraiian  of  the  Local  Oovemment  Board.  A 
dispute  arose  between  the  toum  council  and 
eonnty  council  as  to  what  sum  the  latter  should 
contribute,  the  tovm  council  claiming  to  be 
entitled  to  recover  from  the  county  council  the 
entire  amount  expended.  No  agreement  was 
come  to  between  the  parties.  On  a  special  case 
being  stated  for  the  opinion  of  the  court  : 

Held,  that  the  court  had  no  jurisdiction  and  was 
not  the  proper  tribunal  to  settle  the  amount  to 
be  paid,  but  that  by  sub-sect.  3  of  sect.  11  the 
Local  Oovemment  Board  was  the  machinery 
created  to  determine  such  a  question. 

Case  stated. 

1.  The  mayor,  aldermen,  and  burgesBes  of  the 
borough  of  Bedford  acting  by  the  coancil  are  the 
urban  sanitary  authority  of  the  borough  for 
the  purposes  of  and  witnin  the  meaning  of  the 
Public  Health  Act  1875.  The  borough  had, 
at  the  time  of  the  passing  of  the  Local  Grovem- 
ment  Act  1888,  a  separate  court  of  quai'ter 
sessions,  and  it  had  according  to  the  census  of 
1881  a  population  of  upwards  of  10,000. 

2.  By  the  Highways  and  Locomotivee  (Amend- 
ment) Act  1878  (41  &  42  Vict.  c.  77)  it  is  enacted 
as  follows : 

Sect.  18.  For  the  purpose  of  this  Act  and  subject  to 
its  provisions,  any  road  which  has  within  the  period 
between  the  Slst  Deo.  1870,  and  the  date  of  the  passing 
of  this  Act,  ceased  to  be  a  turnpike  road,  and  any  road 
which,  being  at  the  time  of  the  passing  of  this  Act  a 
tompike  road,  may  afterwards  cease  to  be  such,  shall  be 
deemed  to  be  a  main  road  ;  and  one-half  of  the  expenses 
incnired  from  and  after  the  29th  Sept.  1878  by  the 
highway  authority  in  the  maintenance  of  snoh  road 
shall,  as  to  every  part  thereof  which  is  within  the  Umits 
«f  any  highway  area,  be  paid  to  the  highway  authority 
of  such  area  by  the  county  authority  of  the  county  in 
which  such  road  is  situate  out  of  the  comity  rate,  on  the 
certificate  of  the  surveyor  of  the  county  authority,  or  of 
such  other  person  or  persons  as  the  county  authority 
may  appoint,  to  the  effect  that  such  load  has  been  main- 
tained to  his  or  their  satisfaction. 

Sect.  15.  Where  it  appears  to  any  highway  authority 
that  any  highway  within  their  district  ought  to  become 
a  main  road  by  reason  of  its  being  a  medium  of  com- 
munication between  great  towns,  or  a  thoroughfare  to  a 
railway  station  or  otherwise,  such  highway  authority 
may  apply  to  the  county  authority  for  an  order  declaring 
such  road,  as  to  such  parts  as  aforesaid,  to  be  a  main 
road ;  and  the  county  authority,  if  of  opinion  that  there 
is  a  probable  cause  for  the  appUcation,  shall  cause  the 
Toad  to  be  inspected,  and,  if  satisfied  that  it  ought  to  be 
a,  main  road,  shall  make  an  order  accordingly. 

3.  By  the  Local  Government  Act,  1888 
(51  &  52  Yict.  c.  41),  sect.  11,  it  is  enacted  as 
follows : 

(1.)  Every  road  in  a  county  which  is  for  the  time 
being  a  main  road  within'the  meaning  of  the  Highways 
and  Looomotive  (Amendment)  Act  1878,  inclusive  of 
every  bridge  carrying  such  road,  if  repairable  by  the 
highway  authority,  shall,  after  the  appointed  day,  be 
wholly  maintained  and  repaired  by  the  council  of  the 
counl7  in  which  the  road  is  situate,  and  such  council,  for 
the  purpose  of  the  maintenance,  repair,  improvement, 
and  enlargement  of,  and  other  dealing  with  such  road, 
shall  have  the  same  powers  and  be  subject  to  the  same 
duties  as  a  highway  board,  and  may  further  exercise 


any  powers  vested  in  the  council  for  the  purpose  of  the 
maintenance  and  repair  of  bridges,  and  the  enaebntiiii 
relatmg  to  highways  and  bridges  shall  apply  aoaordinglf; 
and  the  county  council  shall  have  the  same  powers  aa  t 
highway  board  for  preventing  and  removing  obstroeiioii 
and  for  asserting  the  right  of  the  public  to  the  use  ud 
enjoyment  of  the  roadside  wastes;  and  the  exeoniicii 
of  this  section  shall  be  a  general  county  purpose  and  tlit 
costs  thereof  shall  be  charged  to  the  general  ooim^ 
account. 

(2.)  Provided  that  any  urban  aatiumty  may,  wiflm 
twelve  months  after  the  appointed  day,  or  in  case  of  a  rosd 
in  the  district  of  such  authority  becoming  a  main  tosd 
at  any  subsequent  date,  then  within  twelve  months  aits 
that  date,  claim  to  retain  the  powers  and  dnties  of  nuii- 
taining  and  repairing  a  main  road  within  the  diotriot  d 
such  authority,  and  thereupon  they  shall  be  emtiUed  to 
retain  the  same,  and  for  the  purpose  of  the  nuunteoaim. 
repair,  improvement  and  enlargement  of,  and  other 
dealing  with  such  road,  shall  have  the  same  powers,  and 
be  subject  to  the  same  dnties  as  if  such  road  wen  u 
ordinary  road  vested  in  them,  and  the  council  shall  mske 
to  such  authority  <ui  annual  payment  towards  the  cost  o{ 
the  maintenance  and  repair,  and  reasonable  improvemmt 
connected  with  the  maintenance  and  repair  of  snch  road. 

(3.)  The  amount  of  such  payment  shall  be  Bnch 
annual  sum  as  may  be  from  time  to  time  agreed  iqxsii, 
or  in  the  absence  of  agreement  may  be  determined  bj 
arbitration  of  the  Local  Oovemment  Board. 

(4.)  The  county  council  and  any  district  ooonoil  may 
from  time  to  time  contract  for  tbe  nndertaking  by  ths 
district  council  of  the  maintenance,  repair,  improremeiit, 
and  enlargement  of,  and  other  dealing  with  any  main 
road,  and  if  the  county  council  so  require  the  district 
oounoil  shall  undertake  the  same,  and  such  nnderhskji); 
shall  be  in  consideration  of  snch  annual  payment  by  the 
county  council  for  the  costs  of  the  nndertakiiig  aa  may 
from  time  to  timebe  agreedupon,or,inaaaeo{dUferaDoe, 
be  determined  by  arbitration  of  the  Local  Government 
Board;  and  for  the  purposes  of  such  undertaking  tiie 
district  council  shall  have  the  same  powers  and  be 
subject  to  the  same  duties  and  liabilities  as  if  the  rood 
were  an  ordinary  road  vested  in  them. 

4.  The  Local  Grovemment  Act  1888  further 
provides  by  sect.  35  as  follows : 

In  the  case  of  a  quarter  sessions  borough  not  hdnf 
one  of  the  boroughs  named  in  the  third  schedule  to 
this  Act  but  containing  according  to  the  census  of  1881 
a  population  of  10,000  or  upwards  the  following  {oovi- 
sions  shall  on  and  after  the  appointed  day  apply : 

(2.)  Where  such  borough  is  at  the  passing  of  this  Act 
exempt  in  whole  or  in  part  from  contributing  towards 
costs  incurred  for  any  purpose  for  which  the  quarter 
sessions  of  the  county  in  wbdch  the  borough  is  situate  are 
authorised  to  incur  cost  the  parishes  in  the  boron^  shall 
not,  save  as  in  this  Act  expressly  mentioned,  be  assessed 
by  the  county  council  to  county  contributions  in  respect 
of  costs  incurred  for  any  such  purpose  nor  in  the  case  of 
a  partial  exemption  be  so  assessed  for  any  larger  sum 
than  such  as  will  give  effect  to  that  exemption,  but  tiiis 
exemption  shall  not  extend  to  any  costs  incurred  for  &e 
purposes  of  any  powers,  duties,  or  liabilitdes  of  the 
justices  of  the  borough  which  wiU  by  virtue  of  this  Act 
be  exercised  or  discharged  by  the  county  oonncil  nor  to 
any  coats  of  or  incidental  to  the  assizes  of  the  county. 

(3.)  Notwithstanding  the  last  enactment  the  boroigh 
shall  for  the  purposes  of  the  provisions  of  the  Highways 
and  Locomotives  (Amendment)  Act  1878  respeciiiig 
main  roads  form  part  of  the  county  and  the  costs  of 
maintaining,  repairing,  improving,  ralarging,  or  other- 
wise dealing  witii  any  main  road  in  the  borough  shall  be 
paid  out  of  the  county  fund,  and  the  payment  of  the 
costs  incurred  in  the  execution  of  the  provisions  of  tliis 
Act  with  respect  to  main  roads  shall  be  a  general  cooaty 
purpose,  for  which  the  parishes  of  the  borough  may  ha 
assessed  to  county  contributions. 
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(i.)  Fnyvided  that  (b)  the  oouioil  of.  the  borough  shall 
have  power  u  an  urban  antfaorli^  to  claim  in  accordance 
vith  this  Act  to  retain  the  povers  and  duties  of  main- 
taining and  repairing  any  main  road  in  the  borough. 

5.  On  the  4th  Oct.  1889  (within  twelve  months 
after  the  day  appointed  under  the  Local  Gfovem- 
ment  Act  1888)  the  town  conncil  of  the  borough 
of  Bedford  resolTed,  in  pursuance  of  the  powers 
conferred  by  sect.  11  (2)  and  sect.  35  (4)  of  the 
last-mentioned  Act,  to  retain  the  powers  and 
dnties  of  maintaining  and  repairing  the  main  roads 
within  the  borough.  Such  main  roads  include 
some  of  the  principal  streets  of  the  borough,  and 
some  considerable  portion  of  the  traffic  to  which 
thOT  are  subject  is  of  a  purely  local  character. 

6.  Until  the  expiration  of  the  year  ending  the 
6th  Dec.  1891  the  annual  amount  to  be  paid  by 
the  Bedfordshire  County  Council  towards  the 
costs  of  the  maintenance  and  repair  and  reason- 
able impioTement  connected  with  the  mainten- 
ance and  repair  of  the  main  roads  was  fixed 
Inr  agreement  between  the  Bedfordshire  County 
Cfouncil  and  the  town  council  of  the  borough. 

7.  In  the  month  of  Dec.  1892  the  town  council 
made  a  claim  upon  the  county  council  in  respect 
<tf  the  costs  alleged  to  hare  been  incurred  in 
lespect  of  the  maintenance  and  repair  and  reason- 
able improvement  connected  with  the  maintenance 
and  repair  of  the  main  roads  during  the  year  ending 
the  6th  Dec.  1892.  The  county  council  and  the  town 
council  have  failed  to  agree  as  to  the  amount  to  be 
paid  by  the  county  council  in  respect  of  such  claim. 

8.  The  town  council  contend  that,  under  sect.  11 
(2)  and  sect  35  (3)  of  the  Local  Government  Act 
1888,  they  are  entitled  to  receive  from  the  county 
conncil  the  entire  amount  of  the  costs  expended 
in  the  maintenance  and  repair  and  reasonable 
improvement  connected  with  the  maintenance  and 
repair  of  the  main  roads,  subject  to  the  county 
conncil  being  able  to  dispute  any  item  which  is 
improper  or  unreasonable. 

9.  The  county  council  contend  that  they 
are  not  necessarily  liable  to  pay  to  the  town 
conncil  the  whole  amount  expended  by  them,  but 
only  such  an  amount  towards  such  costs  as 
should  be  agreed  upon  between  the  county  council 
and  the  town  council,  or  as  should  in  default 
of  agreement  be  determined  by  the  Local  Grovem- 
ment  Board  under  section  11  (3)  of  the  said  last- 
mentioned  Act,  having  reg^'d  to  the  circumstances 
of  each  particular  road,  e.g.,  the  origin,  character, 
and  extent  of  the  traffic  thereon,  and  the  class  of 
repair  and  maintenance  rendered  necessary  by 
reason  of  such  traffic. 

The  questions  submitted  for  tlie  decision  of  the 
conrt  are :  (1)  Whether  upon  the  true  construc- 
tion of  the  sections  hei-einbefore  set  out  the 
contention  of  the  town  council  or  that  of  the 
county  council  is  correct. '  (2)  If  that  of  the 
county  council  is  correct,  whether  the  amount  of 
the  payment  to  be  made  by  the  county  council  is 
in  theu-  discretion  subject  only  to  the  arbitration 
of  the  Local  Government  Board  in  case  of  dispute, 
or  upon  what  principle  the  amount  should  be 
determined. 

Macmorran  for  the  Urban  Authority. 

Joieph  Walton,  Q.C.  and  C.  M.  Atkinson  for  the 
Bedfordshire  County  Cotmcil. 

Mathew,  J. — This  is  a  point  we  cannot  deal 
with  as  we  are-  not  the  proper  tribunal  to  settle 
the  amount  to  be  paid.    The  question  arises  in,  I 


respect  of  certain  main  roads,  telecontrol  of  which 
is  vested  io  the  Town  Council  of  Bedford,  which 
has  made  a  claim  against  the  county  council  in 
respect  of  the  maintenance  and  repair  of  these 
roads.  An  attempt  was  made  to  settle  the  ques- 
tion by  agreement,  but  no  agi-eement  wa«  come  to. 
[His  Lordship  stated  the  contentions.]  Turning 
to  the  sections  of  the  Local  Government  Act, 
we  see  that  by  sub-sect.  2  of  sect.  11,  it  is 
provided  that  the  urban  authority  may,  within 
a  certain  period,  claim  to  retam  the  powers 
and  duties  of  maintaining  and  repairing 
a  main  road  within  their  district,  and  for 
the  purpose  of  so  maintaining,  repairing,  improv- 
ing, and  enlai-ging  and  otherwise  dealing  with 
such  road,  shall  have  the  same  powers  and 
duties  as  if  such  road  were  an  ordinary  road 
vested  in  them,  "  and  the  council  shall  make  to 
such  authority  an  annual  payment  towards 
the  cost  of  the  maintenance  and  repair,  and 
reasonable  improvement  connected  with  the 
maintenance  and  repair  of  such  road."  The 
whole  amount  claimed  will  ordinarily  not  he 
contributed  by  the  county  council,  the  greater 
burden  being  borne  by  the  urban  authority,  but 
that  by  no  means  includes  a  case  where  it  would 
be  right  that  the  whole  contribution  should  be 
made  by  the  county  council,  but  whatever  the 
natm-e  of  the  case  mav  be,  the  next  sub-section 
(sub-sect.  3)  provides  how  the  matter  is  to  be 
dealt  with — that  is,  by  arbitration.  It  is  therein 
provided  that "  the  amount  of  such  pa3rment  shall 
be  such  annual  stmi  as  may  be  from  time  to  time 
agreed  upon,  or,  in  the  absence  of  a^-eemeut,  may 
be  determined  by  arbitration  of  the  Local  Govern- 
ment Board."  The  Local  Government  Board  is, 
therefore,  the  machinery  created  by  Act  of  Parlia- 
ment to  determine  this  kind  of  question.  We  are 
told  that  there  is  some  dissatisfaction  in  the  way 
in  which  such  arbitration  proceeds.  Whetherthat 
be  so  or  not  we  can  only  say  that  the  contention 
of  the  county  council  is  right  as  against  the  local 
board.  In  the  events  that  have  arisen,  the  only 
mode  is  to  proceed  by  arbitration. 

Kbnnedt,  J. — ^I  entirely  agree,  and  for  the 
same  reasons.  The  scheme  of  the  Act  is  to  let 
the  Local  Government  Board  decide  what  is  the 
annual  amount  payable  under  the  circumstances 
by  the  county  council  to  the  urban  authority. 
Judgment  for  the  County  Council. 

Solicitors :  for  the  County  Council,  F.  Venn  and 
Co.,  a^nts  for  Marks,  Clerk  of  the  Cotmty 
Council,  Bedford ;  for  the  Bedford  Urban  Sani- 
tary Authority,  Ullithome,  Currey,  and  Cun-ey, 
agents  for  T.  8.  Porter,  Bedford. 


QUEEN'S  BENCH  DIVISION,    IN   BANK- 

EUPTCY. 

May  16  and  Aug.  11. 

(Before  Williams,  J.) 

Be  Holland  ;  Ex  parte  Pabeeb  «.  Young,  (a) 

Bankruptcy — Proof — Interest  on  debts — Interest 
over  five  per  cent. — Bankruptcy  Act  1890  (53  <t 
54  Vict.  c.  71),  s.  23). 

By  the  Bankruptcy  Act  1890,  s.  23  "  where  a  debt 
has  been  proved  upon  a  debtor's  estate  under  the 
principal  Act  and  such  debt  includes  interest,  or 

(a)  Beported  b?  Waltir  B.  Yatcs,  Esq.,  Vvtyitec-iMj^w. 
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any  pecuniary  consideration  in  lieu  of  interest, 

suck    interest    or    consideration    shall  for    the 

purposes  of  dividend  be  calculated  at  a  rate  not 

exceeding  Jive   per    cent,    per    annum,  without 

prejudice  to  the  right  of  a  creditor  to  receive  out 

of  the  estate  any  higher  rate  of  interest  to  lehich 

he  may  be  entitled,  after  all  the  debts  proved  in 

the  estate  have  been  paid  in  full." 

Where    a   creditor    had    advanced    6001.    to    the 

bankrupt  upon   two  promissory  notes  for  4002. 

and  600?.  at  three  and  six  months  respectively, 

whereof  the  first  had  been  paid  before  the  date  of 

the  receiving  order. 

Meld,  that  the  above  section  did  not  disentitle  the 

creditor  to  appropriate    the  first   payment    to 

interest,  and  to  prove  for  the  suni  due  upon  the 

second  note  as  for  principal  unpaid. 

Appeai.  by  Parker,  a  creditor  of  the  bankrupt 

Holland,  aeainst  the  redaction  of  his  proof  by  the 

trnstee  in  tne  bankruptcy. 

Upon  the  17th  Oct.  1892  Parker  disconnted  a 
bill  for  the  bankrupt  of  the  amount  of  10002. 
giving  6002.  in  ca«h. 

The  bankrupt  gave  in  return  two  pi-omisBory 
notes  for  4002!  and  6002.  due  at  three  and  six 
months  respectively.  The  first  note  (for  4002.) 
was  met  on  the  10th  Feb.  1893.  A  receiving  order 
was  made  against  the  bankrupt  upon  the  6th 
March.  The  second  note  matured  upon  the  17th 
April,  upon  which  event  Parker  tendered  a  proof 
for  6002. 

The  trustee  refused  to  admit  the  proof  for  more 
than  2002.  with  interest  at  5  per  cent.,  from  the 
date  of  the  receiving  order,  claiming,  under  sect. 
23  of  the  Bankruptcy  Act  1890,  to  appropriate  the 
whole  of  the  4002.  paid  oS  in  February  to  payment 
of  the  principal  sum  of  6002.  From  this  decision 
Parker  appealed. 

Montague  Shearman,  for  the  appellant. — The 
law  is  that  where  a  debtor  does  not  appropriate 
his  payments  either  to  interest  or  principal,  the 
creditor  is  entitled  to  appropriate  the  prior  pay- 
ments to  interest,  the  later  to  principal.  This 
frinciple  is  to  be  foimd  in  the  Roman  Law  (Cod. 
lib.  viii.,  tit.  63,  1. 1,  cited  in  Tudor's  Cases  on 
Mercantile  Law,  3rd  edit.,  at  p.  31).  The  creditor 
here  is  entitled  to  appropriate  all  the  4002.  paid  to 
interest.  He  is,  however,  willing  to  appropriate 
2402.  of  it  to  principal,  and  claims  to  prove  for 
3602.  balance  of  principal  unpaid.  Be  Fox  and 
Jacobs ;  Ex  parte  the  Discount  Banking  Company 
(69  L.  T.  Rep.  667 ;  10  Mor.  295)  is  analogous  to 
the  present  case. 

Whinney  for  the  respondent. — Under  sect.  23  of 
the  Bankruptcy  Act  1890  the  court  will  not  allow  a 
creditor  to  receive  more  than  his  original  advance 
and  6  per  cent,  interest  thereon  from  the  date  when 
such  advance  was  made.  [Williams,  J. — If  that 
were  so,  in  the  case  of  a  loan  at  60  per  cent,  upon 
which  interest  had  been  duly  paid  for  any  length 
of  time,  the  creditor  would  have  to  refund  some- 
thing to  the  trustee.]  4002.  out  of  this  10002.  was 
in  fact  a  bonus  given  for  the  advance,  such  as  the 
creditor  is  dissentitled  from  recovering  by  the 
wording  of  sect.  23.  The  trustee  is,  however, 
willing  to  appropriate  3002.  of  the  4002.  to 
principal,  and  to  admit  a  proof  for  3002.  with 
mterest  at  5  per  cent,  from  the  date  of  the 
receiving  order. 

Montague  Shearman  in  reply. — It  is  true  that  the 
4002.  was  a  bonus  for  the  advance,  but  the  trustee 


has  lost  sight  of  the  fact  that  only  one  of  the  two 
notes  has  fallen  due  since  the  bajikraptcy  and 
that  prior  to  that  there  was  a  concluded  trasrac- 
tion  upon  the  first  note  which  the  trustee  cannot 
re-open.  [Williams,  J. — But  the  parties  did  not 
appropriate  that  sum  of  4002.  either  to  interest  oi 
prmcipal  when  they  settled.]  I  submit  that  tlie 
debtor,  not  having  appropriated  it  in  any  way,  the 
law  entitles  the  creditor  to  appropriate  it  entirety 
to  interest. 

Aug.  11. — Williams,  J.  (after  stalang  tie 
facte) : — The  question  in  this  case  turns  upon 
sect.  23  of  the  Bankmptey  Act  1890.  The  amount 
to  which  Parker's  proof  must  be  admitted,  depends 
upon  how  much  of  the  6002.  owing  to  him  is  to  be 
taken  to  be  principal.  I  think  that  he  was  entitied 
to  contend  that  the  whole  of  the  4002.  paid  to  him 
before  the  bankruptey  was  interest,  and  that  the 
whole  of  the  6002.  now  owing  is  principal ;  he  did 
not  however  do  so.  In  my  opinion  mat  contai- 
tion  would  have  been  far  more  reasonable  than 
the  trustee's  allegation  that  the  4002  was  all 
principal.  It  is  in  truth  favourable  to  the  trustee 
to  treat  the  10002.  as  a  lumped  sum  of  prindpal 
and  interest.  If  it  is  so  treated,  the  400c!  paid  <& 
that  lumped  sum  must  be  teken  to  have  consiBted 
of  six-tenths  principal,  four-tenths  interest ;  that  is 
2402.  principtil,  1602,  interest.  Parker  may  there- 
fore, now  prove  for  3602.  with  interest  at  5  per 
cent,  from  the  10th  Feb.  to  the  6th  March. 

Appeal  aUmoed. 

Solicitor  for  the  appellant,  /.  /.  Solomon. 

Solicitors     for     the     respondent,     Lawrenet, 
Waldron,  and  Webster. 


CBOWV  OASES  XIESEKVES. 

April  28,  May  5  and  28. 

(Before  Hawkins!  Mathew,  Cave,  Geanthaji, 
Chables,  Williams,  Laweanck,  Weight, 
Collins,  Bbtice,  and  Keknedt,  JJ.) 

Reg.  v.  Dennis,  (a) 

Unsound  food — Fruit  sold  wholesale — Sale  in  btJi 
under  condition  that  unsound  portion  be  de- 
stroyed— Liability  to  seizure  in  hands  of  rttaU 
dealer — QuestUmt  for  magistrates  and  j«ry-^ 
Bona  fides  of  sale — Public  Health  (Iiondon)  Ad 
1891  (54  &  66  Vict.  c.  76),  s.  47. 
In  order  to  convict  a  person  under  sub-sect.  3  o^ 
sect.  47  of  the  Public  Health  (London)  Act  1891, 
of  having  sold  for  the  food  of  man  an  article  unfit 
for  the  food  ofmMn,  it  is  necessary  to  prove  that 
the  article  at  the  time  it  was  found  in  the  pur- 
chaser's possession  was  liable  to  be  seized  for  one 
or  other  of  the  reasons  stated  in  siib-sect.  1  of  the 
section.  That  is  to  say,  because  being  diseased, 
unsound,  unwholesome,  or  unfit  for  the  food  ^ 
man,  it  was  exposed  for  scue  or  depoitled  w 
some  place  over  which  the  purchaser  had  eo»lr^d 
for  the  purpose  of  sale  or  preparation  for  sale- 
Further,  assuming  such  facts  to  be  proved,  it  it  a 
question  for  the  magistrates  or  jury,  hating 
regard  to  all  the  circumstances  of  the  sale,toiay 
whether  or  not  the  article  was  intended  forth* 
food  of  man  by  the  defendant  when  sold  by  ^**j. 
and  whether,  if  it  was  represented  at  the  ft««  V 

(a;  Beported  by  B.  CVRMIMSBAH  Ouui,  Esq.,  ]IuiMer«t-I"- 
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tah  not  to  be  $o  intended,  such  repi-egentation 

wot  made  boii&  fide. 
So  held  by  the  majority  of  the  Court,  Mathew,  J. 

diitentiente. 
Case  stated  for  the  consideration  of  the  Court  for 
Crown  Cases  Reserved  by  the  chairman  of  the 
London  County  Quarter  Sessions  as  follows : — 

John  William  Dennis  was  tried  before  me  at 
the  Quarter  Sessions  for  the  county  of  Loudon, 
holden  at  the  Sessions  House,  Kewiufi^n,  on  the 
13th  Jan.  1894,  upon  an  indictment  (a  copy  of 
which  is  annexed  to  this  case)  charging  him  with 
haviiw  committed  an  offence  under  the  Public 
Health  (London)  Act  1891  (54  &  55  Vict.  c.  76), 
8. 47,  sub-sect.  (3). 

1.  The  defendant  is  an  English  and  foreign 
fruit  and  potato  broker,  and  carries  on  business 
in  Covent  Grarden. 

2.  On  or  about  the  11th  Oct.  1893  a  consign- 
ment of  eighty-three  bags  of  "  Grenoble  "  walnuts 
vas  received  at  the  defendant's  warehouse  for 
sale  on  behalf  of  the  foreign  owner.  One  bag 
was  taken  indiscriminately  from  the  bulk  as  a 
sample. 

3.  On  the  2l8t  Oct.  1893  ten  bags  of  these  wal- 
nats  were  sold  to  a  customer.  This  was  the  first 
tale  made  from  this  consignment.  Later  in  the 
day,  aiid  after  the  sale  to  Charles  Lyons  herein- 
after mentioned,  eight  of  those  ten  bags  were 
letnmed  by  the  customer  as  bad,  and  ex- 
changed for  others  of  a  different  kind;  the 
lemaming  two  bags  were  kept  by  the  customer 
•8  being  good.  On  the  23rd  Oct.  1893  the  defen- 
dant was  informed  for  the  first  time  of  the  bad 
qoalify  of  the  nuts,  and  ordered  the  bulk  to  be 

j  examined.  As  the  result  of  that  examination  the 
eight  returned  bags  and  about  fifteen  more  were 
by  the  defendant's  orders  destroyed,  because  there 
were  not  in  those  bags  a  sufficient  number  of  good 
ants  to  paytiie  cost  of  separating  the  good  from 
the  bad.  What  then  remained  of  the  bulk  were 
sold  to  a  person  who  promised  to  sort  them  and 
destroy  the  bad  ones. 

4.  On  Saturday,  the  said  21st  Oct.  1893,  Charles 
Lyons,  a  wholesale  and  retail  fruiterer,  bought 
twenty  bags  of  the  walnuts  after  examining  the 
sample  ba^,  but  without  examining  the  bulk, 
although  he  would  have  been  allowed  to  do  so  if 
he  had  chosen. 

5.  Over  the  pigeon-hole  of  the  pay  desk  in  the 
shop,  where  the  said  Charles  Lyons  bought  and 
pud  for  the  walnuts,  there  was  exhibited  the 
printed  notice  a  facsimile  of  which  is  annexed 
nWBto  (a). 

6.  The  same  Saturday  evening,  after  he  had 
taken  them'  away,  the  said  Chanes  Lyons,  after 
(hooting  some  of  them  on  his  stall  in  prepai-ation 
for  sale,  fomid  the  major  portion  of  the  bulk  of 
the  said  walnuts  were  bad,  and  endeavoured  to 
ratnm  them  to  the  defendant,  but  as  it  was  af  te^ 
imsiness  hours  the  defendant's  business  premises 
*sre  closed.  The  said  Charles  Lyons  then  tried 
to  find  a  sanitary  inspector,  but  failed  to  do  bq 

(a)  The  notioe,  which  was  marked  "  B,"  was  in  the 
following  temu,  viz. ;  —  Special  Notioe  to  Bayen.  — 
^''Vinol  pscksges  of  either  fmit  or  ve^tables,  the  con- 
ttsti  M  which  may  partly  prove  nnsormd,  either  from 
wsjr  in  tisziait  or  any  other  cause,  are  sold  on  the 
«?«•»  condition  that  the  "buyers"  sort  the  said 
contents,  snd  destroy  the  nnsoond  portion  before  being 
'flered  to  the  public— W.  Dxnnis  and  Sons. 


until  the  following  Monday,  the  23rd  Oct.  1893, 
when  he  handed  the  said  walnuts  to  the  samitaiy 
inspector  for  the  vestry  of  Bermondsey. 

7.  On  the  said  23rd  Oct.  1893  the  said  sanitary 
inspector  took  the  whole  of  the  said  walnuts 
handed  to  him  by  the  said  Charles  Lyons  to  the 
Soutliwark  Metropolitan  Police  Court,  where,  after 
inspection,  they  were  condemned  by  the  magistrate 
as  unfit  for  the  food  of  man  and  destroyed. 

8.  Xo  proceedings  were  taken  against  the  said 
Charles  Lyons  wit£  respect  to  the  said  walnuts. 

9.  The  defendant  and  his  witnesses  proved  that 
it  was  the  practice  of  the  fruit  brokers  in  Covent 
Garden  to  sell  foreign  fruit  in  the  original 
packages  in  which  it  comes  from  abroad  without 
any  examination  of  the  contents,  except  by 
opening  one  or  more  samples  according  to  the 
size  of  the  consignment  and  by  seeing  whether 
the  outsides  of  the  packages  showed  any  signs  of 
damage  and  by  testing  uie  weight  and  by  the 
smell.  But  the  buyers  might  examine  the  bulk  if 
they  chose.  That  packages  were  frequently  sold, 
although  the  brokers  knew  or  had  reason  to 
believe  that  some  part  of  the  contents  was  bad 
and  unfit  for  the  food  of  man,  but  that  as  between 
the  brokera  and  the  buyers  it  was  the  buyers'  duty 
to  see  that  the  bad  fruit  was  separated  from  the 
good  and  destroyed,  and  that  none  of  it  was. 
offered  to  the  public.  It  was  also  stated  by  those 
witnesses  that  there  was  neither  time,  nor  room, 
nor  skilled  labour  enough  obtainable  at  Covent 
Garden  to  enable  the  brokers  to  sort  the  good 
fruit  from  the  bad  before  it  was  sold  by  them. 

10.  The  fruit  in  the  sample  bag  of  walnuts  was 
good,  and  at  the  time  the  consignment  was 
received  there  was  nothing  in  the  external  appear- 
ance of  the  packages  in  the  bulk  or  in  their  weight 
or  smell  to  indicate  that  the  contents  were  bad. 
These  were  the  cheapest  quality  of  walnut  the 
defendant  had  in  stock. 

11.  The  defendant  admitted  that  he  knew  most 
of  the  bags  in  this  consignment  would  in  all 
probability  contain  some  walnuts  which  were  bad 
and  unfit  for  the  food  of  man,  and  that  he  sold 
them  with  that  knowledge.  He  said  he  should 
not  have  sold  them  if  he  had  known  they  were  so 
bad  as  they  turned  out  to  be,  but  that  he  would 
sell  walnuts  when  there  was  a  sufficient  quantity 
of  good  nuts  in  the  packages  to  make  it  profitable 
to  sort  the  good  from  the  bad ;  if  there  was  a  less 
quantity  of  good  nuts  than  that  he  would  have 
the  whole  package  destroyed.  He  also  admitted 
that  a  larger  proportion  of  walnuts  had  turned 
out  bad  than  usual  that  season,  and  that  the  class 
of  walnuts  in  question  having  had  their  husks 
removed  by  means  of  chemicals,  were  liable  to  go 
bad  quickly,  sometimes  in  two  or  three  days.  At 
the  date  of  the  sale  to  Lyons  these  walnuts  had 
been  in  stock  ten  days. 

12.  On  those  facts  it  was  contended  by  counsel 
for  the  defendant :  (1)  that  no  offence  under 
sect.  47  (3)  of  the  said  Act  had  been  shown, 
because  that  sub-section  only  applied  where  the 
person  in  whose  possession  the  articles  in  question 
were  found  had  himself  committed  an  offence 
imder  sect.  47  (2) ;  (2)  that  if  the  defendant  had 
contracted  with  Lyons  that  Lyons  should  (in 
accordance  with  the  notice  "  B ")  sort  out  and 
destroy  the  imsound  fruit  from  the  walnuts  sold 
to  him,  the  defendant  would  not  be  guilty  of  the 
offence  charged,  and  that  the  said  Notice  "  B  " 
was  evidence  of  such  a  contract ;  an^  (3)  that,the 
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yarj  should  l>e  asked  whether  the  defendant, 
when  he  sold  the  packages  of  wahiuts  knowinK 
there  were  some  had  ones  among  them,  intended 
the  had  or  only  the  good  ones  for  the  food  of 
man. 

13.  I,  however,  overmled  contentions  1  and  2, 
and  declined  to  leave  the  question  (3)  to  the  jur^. 

14.  I  directed  the  jury  to  find  the  defendant 
^Itj  if  they  found  that  he  sold  the  walnuts  to 
Lyons  and  that  the  walnuts  were  at  the  time  of 
sale  unfit  for  the  food  of  man,  unless  the  defen- 
dant proved  that  at  the  time  he  sold  them  he  did 
not  know,  and  had  no  reason  to  believe,  thev  were 
unfit  for  the  food  of  man.  I  further  told  the 
jury  that  the  defendant  could  not  contract  himself 
out  of  the  liability  to  a  penalty  under  the  Act  by 
agreeing  with  Lyons  to  sort  out  and  destroy  the 
bad  nuts,  and  that  they  must  altogether  disregard 
the  said  notice  marked  "  B.'' 

The  jury  returned  a  verdict  of  "  Guilty,"  and  I 
postponed  judgment  and  discharged  the  defendant 
on  recognizance  of  bail  to  appear  to  receive  judg- 
ment at  the  session  next  following  the  determina- 
tion of  this  case. 

Sect.  47  of  the  Public  Health  (London)  Act  1891 
(64  &  55  Vict.  c.  76)  enacts  that : 

1.  Any  medical  offioer  of  health  or  sanitary  inspeotor 
may  at  all  reasonable  times  enter  any  premises  and 
inspect  and  examine  (a)  any  animal  intended  for  the 
food  of  man  which  is  eximsed  for  sale,  or  deposited  in 
any  place  for  the  porpose  of  sale  or  of  preparation  for 
sale,  and  (b)  any  article,  whether  solid  or  liquid,  in- 
tended for  the  food  of  man,  and  sold  or  exposed  for  sale, 
or  deposited  in  any  place  for  the  purpose  of  sale  or  of 
preparation  for  sale,  the  proof  that  the  same  was  not 
exposed  or  deposited  for  any  such  purpose,  or  was  not 
intended  for  the  food  of  man,  resting  with  the  person 
charged ;  and  if  any  such  animal  or  article  appears  to 
such  medical  officer  or  inspector  to  be  diseased,  or  un- 
Boond,  or  nnwholesome,  or  unfit  for  the  food  of  man,  he 
may  seize  and  carry  away  the  same,  himself  or  by  an 
assistant,  in  order  to  have  the  some  dealt  with  by  a 
justice. 

2.  If  it  appears  to  a  justice  that  any  animal  or  article 
which  has  been  seized,  or  is  liable  to  be  seized  under 
this  section,  is  diseased,  or  unsound,  or  unwholesome,  or 
unfit  for  the  food  of  man,  he  shall  condemn  the  same, 
and  order  it  to  be  destroyed,  or  so  disposed  of  a£  to  pre- 
vent it  from  being  exposed  for  sale  or  used  for  the  food 
of  man ;  and  the  person  to  whom  the  same  belongs,  or 
did  belong  at  the  time  of  sale  or  exposure  for  sale,  or 
deposit  for  the  purpose  of  sale  or  of  preparation  for  sale, 
or  in  whose  possession  or  on  whose  premises  the  same 
was  found,  shall  be  liable  on  summary  conviction  to  a 
fine  not  exceeding  501.  for  every  animal,  or  article,  or  if 
the  article  consists  of  fruit,  vegetables,  com,  bread,  or 
flour,  for  every  parcel  thereof  so  condemned,  or,  at  the 
discretion  of  the  court,  without  the  infliction  of  a  fine,  to 
imprisonment  for  a  term  of  not  more  than  six  months, 
with  or  without  hard  labour. 

3.  Where  it  is  shown  that  any  article  liable  to  be 
seized  under  this  section,  and  found  in  the  possession  of 
any  person,  was  purchased  by  him  from  another  person 
for  the  food  of  man,  and  when  so  purchased  was  in  such 
a  condition  as  to  be  liable  to  be  seized  and  condemned 
under  this  section,  the  person  who  so  sold  the  same  shall 
be  liable  to  the  fine  and  imprisonment  above  mentioned, 
unless  he  proves  that  at  the  time  he  sold  the  said  article 
he  did  not  know,  and  had  no  reason  to  believe,  that  it 
was  in  such  condition. 

Sir  Henry  James,  Q.C.  (Finlay,  Q.C.  and  B.  D. 
Muir  with  him),  on  behalf  of  the  defendant,  sub- 
mitted that  the  enactment  in  question  did  not  pre- 
vent the  sale  of  good  and  bad  walnuts  provided  the 


good  only  were  sold  for  the  food  of  man ;  and  tie 
notice  being  evidence  that  the  bad  walnuts  were  not 
sold  for  the  food  of  man  should  have  been  aUoved 
to  go  to  the  jury.  The  contention  on  the  part  d 
the  prosecution  would  effectually  deeianoy  the  sale 
of  ail  tinned  goods,  inasmuch  as  it  is  known  that 
a  certain  proportion  of  such  goods  in  most  cases 
proves  to  be  bad.  It  was  essential  that  at  the 
time  the  goods  are  seized  they  should  be  exposed 
for  sale  in  an  unsound  condition;  and  these 
walnuts  had  not  been  found  in  the  possession  of 
the  defendant  when  exposed  or  in  preparation 
for  sale.    The  placing  of  the  notice  before  the 

Eurchaser  must  have  oeen  some  evidence  that  he 
ad  knowledge  that  the  walnuts  were  not  sold  at 
being  good  throughout,  and  a  duty  was  by  virtue 
of  tiie  contract  imposed  upon  Lyons  by  the 
defendant  of  separating  the  unsound  wahrats 
from  the  sound,  and  of  not  using  the  unsoond 
for  the  food  of  man : 

Symonds  v.  Pain  and  others,  30  L.  J.  206,  Ex.; 
Sajidys  T.  Small,  3  Q.  B.  Div.  449 ; 
Vinter  v.  Hind,  10  Q.  B.  Div.  63. 

Elliott,  in  support  of  the  conviction,  submitted 
that  sect.  47  (3)  of  the  Public  Health  London 
Act  1891  was  passed  in  order  to  meet  such  a 
case  as  the  present,  tiie  words  used  being  wider 
than  those  in  sects.  116  and  117  of  the  Public 
Health  Act  1875,  upon  which  the  decision  in  VvUer 
V.  Hind  (ubi  tup.)  tomed.  The  bags  of  wahiiitt 
were  sold  by  the  defendant  with  t^e  knowledge 
that  a  certam  proportion  of  the  walnuts  would,  in 
all  probability,  prove  to  have  been  unfit  for  human 
food  at  the  tune  tiiey  were  sold ;  and  the  burdai 
of  proof  lay  upon  him  to  prove  that  at  the  time 
he  sold  the  wamuts  he  did  not  know  and  had  no 
reason  to  believe  that  they  were  unfit.  The  notice 
spoke  for  itself,  and  the  jury  had  nothing  to  do 
with  its  meaning.  The  Uability  to  seizure  under 
the  section  attaiched  during  the  whole  period 
between  the  receipt  of  the  walnuts  by  the  defen- 
dant and  their  being  plaxsed  by  Lyons  upon  his 
stall.  The  prosecution  was  not  obliged  to  show 
fraudulent  mtent  on  the  defendant's  part,  the 
Act  being  passed  for  the  protection  of  the  puUic 
and  making  it  an  offence  if  that  which  ins 
unfit  for  uie  food  of  man  was  sold  as  fit. 
The  question  had  been  properly  put  to  the  jniy. 
and  they  having  found  the  defendant  guilty  of 
the  offence  chained  in  the  indictment  it  was  to 
be  inferred  that  uiey  found  that  the  walnuts  were 
purchased  by  Lyons  from  the  defendant  for  the 
food  of  man,  they  being  when  so  purchased  in 
such  a  condition  as  to  m  liable  to  be  seized  and 
condemned  under  the  section.       ^         ,    ^^ 

May  28. — The  following  judgments  were  read: 
Kennedy,  J. — I  have  come  to  the  conclusion 
that  this  conviction  cannot  be  sustained.  In  the 
first  place,  in  order  to  establish  any  case  against  a 
seller,  such  as  the  accused  in  this  case  was,  under 
the  statute  54  &  55  Vict.  c.  76,  s.  47,  sub-sect  3, 
it  is,  in  my  judgment,  clearly  necessary,  from  the 
terms  of  the  sub-section  itself,  to  prove  that  the 
article  found  in  the  possession  of  the  purchaser 
was  an  article  "  liable  to  be  seized  under  this 
section."  Sub-sect.  1  tells  us  what  is  meant  by 
the  term  "  liable  to  be  seized."  The  article  is 
"  liable  to  be  seized "  only  if  it  is  an  article  («) 
intended  for  the  food  of  man ;  (b)  Eold  or  exposed 
for  sale,  or  deposited  in  any  place  for  the  purpose 
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of  tale  or  preparation  for  sale  ;  (c)  appearing  to 
the  iBBpector  to  be  diseased,  or  unsound,  or  un- 
wholesome, or  unfit  for  the  food  of  man.  The 
facts  of  this  case  show,  in  my  view,  that  the  second 
of  these  essential  elements  did  not  exist.  It  is 
not  the  fact  that  when  the  walnuts  in  the  posses- 
sion of  Lyons  were,  at  the  instance  of  Lyons  him- 
self, taken  by  the  inspector,  they  wei«  either  sold 
or  exposed  for  sale,  or  deposited  in  any  place  for 
the  purpose  of  sale  or  preparation  for  sale.  There- 
fore they  did  not  constitute  an  article  "  liable  to 
be  seized  "  within  the  meaning  of  the  section.  In 
the  second  place,  the  conviction  of  a  seller  under 
nb-sect.  3  cannot  be  justified,  unless  the  buyer  is 
riiown  to  have  purchaised  the  article  "  for  the  food 
d  man."  In  order  to  negative  this,  evidence  was 
adduced  by  the  defendant  as  to  the  exhibition  of 
the  special  printed  notice  to  buyers,  and  as  to  the 

Snctice  of  fmit  brokers.  It  was  evidence,  no 
onbt,  to  be  considered  by  the  jury  only  in  con- 
nection with  all  the  other  circumstances  of  the 
case.  It  was  for  the  jury  to  consider  whether  the 
tensaction,  which  appears  otherwise  to  have  been 
a  sale  by  sample  of  articles  commonly  used  for 
hunan  food,  was  really  made  subject  to  the  terms 
of  the  notice,  and  what  weight  should  be  given  to 
the  alleged  trade  practice,  and  then  to  use  their 
oonclnsions  on  these  points — with  all  other  matterb 
found  to  their  satisfaction  —  in  determining 
whether  the  walnuts  were  or  were  not  purchased 
for  the  food  of  man.  Speaking  for  myself,  I 
should  say  that,  if  the  evidence  m  question  was 
believed,  a  jury  might  not  improperly  find 
that  Lyons  bought,  and  the  accused  sold,  the 
sonnd  walnuts,  and  the  sound  walnuts  only,  for 
the  food  of  man,  and  the  unsound  for  destruction 
—subject,  of  course,  to  Lyons's  right  to  reject  the 
whole  lot,  if  upon  inspection  he  found  the  bulk 
inferior  to  sample,  or  to  prefer  a  claim  for  damages 
for  breach  of  wairanty.  But,  be  this  as  it  may,  it 
ooold  not,  in  my  jud^ent,  be  right  to  direct  the 
Vttj,  as,  from  paragraph'  14  of  the  case,  the 
learned  chairman  appears  to  me,  in  effect — by 
limitung  their  consideration  to  questions  as  to  the 
fact  of  the  sale  by  the  defendant,  the  condition  of 
the  walnuta  when  sold,  and  the  defendant's  know- 
ledge and  belief  as  to  their  condition — ^to  have 
directed  the  jury,  that  they  need  not  trouble 
tiiemselves  to  find  whether  or  not  the  walnuts 
were  purchased  from  the  accused  for  the  food  of 
man;  and  further  to  direct  the  jury,  as  he  did, 
that  they  must  disregard  the  evidence  of  the 
tenns,  as  to  sorting  out  and  destroying  the  bad 
walnuts,  upon  which  the  transaction  between  the 
defendant  and  Lyons  was,  according  to  the 
^efmdant's  contention,  effectied.  It  seems  to  me, 
looking  at  paragraph  M  of  the  case,  impossible  to 
lofer,  as  the  learned  counsel,  who  appeared  before 
"•  to  support  the  conviction,  asked  us  to  infer, 
that  the  jury  meant  by  their  verdict  to  find  that 
the  walnute  were  purchased  from  the  accused  for 
the  food  of  man.  The  verdict  of  "  guilty  "  in  this 
*»se  was,  in  my  view,  a  verdict  which,  in  con- 
sequence of  the  chairman's  direction,  was  arrived 
at  without  a  finding  by  the  jury  of  that  which  was 
^ential  to  the  proof  of  the  offence  charged,  and 
therefore  the  conviction  on  this  second  ground 
•Iw  ought,  in  my  judgment,  to  be  quashed. 

Gbabtham,  J. — What  is  the  true  way  of  testing 
iich  a  case  as  this?  Not  to  first  argue  what 
^ffles  or  wrongs  it  is  supposed  were  intended  to 
he  reached  by  the  statute,  and  then  to  endeavour 


to  make  the  facts  of  the  case  fit  the  supposed 
intention  of  the  statute,  but  first  to  understand 
exactly  what  the  facts  are,  and  then  see  if  the 
statute  as  drawn  was  intended  to  apply,  and  does 
in  fact  a{)ply    to  those   facts.     Applying    that 
principle,  let  us  see  what  the  facts  are.    A  fruit 
broker  receives  an  intimation  from  a  foreign  con- 
signor, probably  through  his  shipping  agent,  or  it 
may  be  only  from  the  carman   delivering    the 
goods,    that    a    consignment    consisting    of  .a 
number  of  packages  or  bags  containing  walnuts 
has  been  forwarded  from  Grenoble  to  him,  as  a 
fruit  broker,  for  sale.    The  walnuts,  when  des- 
patched from  Grenoble,  were,  no  doubt,  intended 
for  human  food,  and  were  fit  for  human  food,  but 
the  broker  (the  defendant)  knows  from  his  expe- 
rience that,  by  the  time  any  such  consignment  has 
reached  England,  some  of  the  contents  of  some  of 
the  packages  will  in  all  probability  be  bad,  or,  as 
we  will  call  it,  unfit  for  human  food,  and  that,  in 
the  interval  between  his  selling  them  and  his  pur- 
chaser retailing  them  out,  a  stiU  lai-ger  proportion 
will  have  become  bad,  either  from  the  character  of 
the  fruit,  the  season  of    the    year,    or    sudden 
changes  of  temperature.    What,  under  these  cir- 
cumstances,  does  he  do?    It  must  not  be  for- 
gotten that  it  is  never  intended  that  the  broker 
is  to  be  the  retailei".    He  has  only  to  find  some- 
one who  will  take  these  packages  as  they  are,  get 
the  contents  ready  for  market,  and  then  i-etail 
them.    The  quantity  is  not,  or  may  not  be,  eu£B- 
cient  to  have  an  auction,  with  catalogue  and  con- 
ditions of  sale  attached,  or  it  may  be  that  there  is 
not  time,  so  he  sells  them  as  soon  as  he  can,  under 
a  notice  to  everyone  who  buys  that  all  articles 
sold  in  original  packages  (i.e.,  that  these  walnuts) 
are  sold  on  the  express  condition  that  the  person 
taking  these  packages,  or  buying  these  packages, 
is  not  to  sell  for  human  food  any  of  the  walnuts 
that  are  bad ;  those  he  must  undertake  to  destroy. 
(He  might  have  said,  "  or  use  for  some  other  pur- 
pose.")   In  other  words,  pi-actically  he  says,  "  As 
we  both  know  that  probably  some  of  the  walnuts 
will  be  bad,  and  some  good,  you  must  separate 
the  good  from  the  bad,  and  destroy  the  bad,  and, 
as  you  buy  the  packages  of  me  with  that  liability 
attached,  I  expect  you  to  give  me  only  such  a 
price  for  the  good  irelnuts  as  will  enable  you  to 
afford  the  expense  of  this  sorting  and  destruc- 
tion."   The  buyer  therefore  fixes  the  price  he  will 
give  accordingly,  and  the  price  he  gives,  plus  the 
cost  he  is  put  to  in  sorting,  represents  the  value  of, 
and  the  cost  to  him  of,  the  good  walnuts.    As  it  is 
admitted  that  the  broker  in  this  case  can  only  be 
convicted  under  sub-sect.  3of  this  section,  because 
the    walnute    had    passed    into   the    hands    of 
his    purchaser,    it    is    necessary   to    see    what 
his     purchaser    does.       After     having      bought 
the    walnuts,    he    turns     several    of    the    bags 
out,    and    finding    many   more    bad    than    he 
expected,  he  never  attempts  to  sort  or  sell  even 
the  good,  much  less  the  bad,  but  bags  them  up 
again,  and  finding  the  broker's  place  of  business 
closed,  avails  himself  of  the  provisions  of  sub- 
sect.  8  to  get  the  local  authority  to  destroy  them, 
and  they  are  destroyed.    Now,  i-emembering  that 
no  article  is  liable  to  be  seized  that  has  not  been 
exposed  for  sale  for  human  food,  how  is  it  pos- 
sible to  say  that  either  the  broker  or  his  pur- 
chaser exposed  these  walnuts  for  sale  for  human 
food  ?  for  the  broker  distincUy  conti'acted  with 
his  purchaser  that  the  bad  walnuts  should  be 
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desti-oyed,  and  the  purchaser  did  accordingly 
carry  out  his  conteust  and  had  them  de- 
stroyed. Let  us  see  now  what  the  lanf^uage  of 
the  3rd  sub-section  is,  and  we  shall  then  find 
that  under  no  portion  of  that  sub-section  can  the 
defendant  be  convicted.  Sect.  47,  sub-sect.  3 : 
"  Where  it  is  shown  that  any  article  liable  to  be 
seized  under  this  section  and  found  in  the  pos- 
session of  any  person,  was  purchased  by  him 
from  another  person  for  the  food  of  man,"  &c.,  &c. 
Thei'e  are  four  distinct  propositions  therein  re- 
ferred to,  to  complete  the  crime :  first,  the  liability 
to  seizure ;  second,  the  finding  in  the  possession ; 
third,  the  purchase ;  fourth,  the  purchase  for  the 
food  of  man.  First,  these  walnuts  were  never 
"  liable  to  be  seized,"  for,  as  we  have  seen,  Mr. 
Lyons  had  never  intended  these  bad  ones  for 
sale  for  human  food,  but  even  if  he  had  so  in- 
tended— secondly,  they  were  never  "  found  in  the 
possession "  of  Mr.  Lyons,  because  he  had  given 
them  up  to  be  destroyed ;  thirdly,  they  were  never 
purchased  by  him  from  the  defendant ;  as  I  have 
shown,  it  was  only  the  good  ones  that  were  pur- 
chased; fourthly,  if  purchased,  they  were  never 
Surchased  "  for  the  food  of  man,"  for  no  one  had 
etermined,  at  the  time  of  giving  them  up  for 
destruction,  how  many,  if  any,  might  be  fit  for  food. 
The  contract  between  broker  and  purchaser  was  a 
contract  to  destroy  the  bad  ones,  and  the  pur- 
chaser, as  I  have  before  shown,  in  my  judgment 
did  caiTy  out  his  contract.  If  he  did  not,  how  can 
the  broker  be  convicted  of  a  crime  because  his  pur- 
chaser broke  a  civil  contract?  Many  instances  were 
ref  en-ed  to  during  the  course  of  the  argument,  and 
many  more  might  have  been  given,  to  show  how 
impossible  it  is  for  foreign  miit  brokers  to  sell 
fruit  in  original  packages  in  any  other  way  than  is 
adopted  as  mentioned  in  this  case.  The  instance 
I  mentioned  of  the  orange  broker  seemed  to  me 
the  most  familiar  and  most  conclusive.  Hardly  a 
case  is  sold  that  has  not  some  bad  ones  in  it.  For 
how  many  bad  ones  is  a  broker  to  be  convicted  or 
sent  to  prison?  It  has  been  said  that  he  would 
not  be  for  five  or  six  bad  oranges,  but,  if  not  for 
five  or  six,  wotJd  he  be  for  ten,  or  twenty,  or  fifty, 
or  how  many  ?  I  do  not  say  under  no  circum- 
stances could  a  broker  be  convicted,  but  he  could 
only  be  convicted  if  he  had  an  intention  to  commit 
the  offence,  viz.,  selling  articles  of  food,  unfit  for, 
and  sold  for,  human  food,  and,  as  that  is  a 
question  of  fact,  that  question  must  be  left  to  the 
luiy.  Besides  all  this,  how  can  it  be  said  that  a 
broker  cannot  contract  himself  out  of  a  liability, 
by  arranging  with  his  purchaser  to  destroy  the 
I^  walnuts,  as  the  learned  chairman  stated  ? 
His  Hability  is  determined  by  his  conduct,  and  his 
conduct  is  determined  by  his  contract  of  sale.  If 
the  purchaser,  therefore,  faithfully  can-ies  out  his 
conti-act  to  destroy,  how  can  any  liability  attach, 
and  even  if  he  commits  a  breach  of  his  admitted 
contract  to  destroy,  how  can  the  broker  be  con- 
victed? As  the  learned  ma«strate  refused  in 
this  case  to  put  the  question  of  intent  to  the  jury, 
the  indictment  must  be  quashed  on  that  ground 
alone,  even  if  not  on  all  or  any  of  the  grounds  I 
have  mentioned.  It  has  been  argued  that  the 
object  of  the  Act  was  to  prevent  the  costermonger 
from  being  led  into  temptation  to  do  wrong.  You 
might  as  well  say  that  anyone  carrying  a  watch  in 
his  pocket  attached  to  a  gold  chain  should  be 
convicted  of  stealing  a  watch  because  of  the 
temptation  it  offers  to  a  pickpocket  to  steal  the 


watch.  No  person  acting  honestly  and  bona  Ue 
can  by  our  law  be  criminally  punished  becaaae 
some  one  else  acts  dishonestly ;  out  in  this  caw 
no  one  acted  dishonestly,  if  the  facts  as  stated 
were  true,  and  their  truth  does  not  seem  to  hare 
been  disputed.  For  these  reasons,  in  my  judg- 
ment, this  conviction  must  be  quashed. 

Gave,  J. — ^This  is  a  case  stated  by  the  chair- 
man of  the  London  Gounty  Sessions  upon  Um 
trial  of  one  John  William  Dennis,  who  was  tried 
and  convicted  upon  an  indictment  charging  him 
with  having  committed  an  offence  under  the 
Public  Health  (London)  Act  1891,  s.  47,  snb- 
sect.  3.  [The  learned  Judge  here  read  the  fint 
three  sub-sections  of  sect.  47,  which  are  set  out 
ante,  p.  438,  stated  the  facts,  and  continued  u 
follows:]  The  first  contention  on  behalf  of  \ie 
defendant  was  founded  on  the  tacts  above 
stated,  and  was  that  sub-sect.  3  only  applied 
when  the  person  in  whose  possession  the  articiei 
in  question  were  found  had  himself  committed 
an  offence  under  sub-sect.  2.  The  objection 
is  not  very  artisticallv  stated;  bat  I  tmnk  it 
amounts  to  this,  that  the  article  must  be  liable  to 
seizure  in  the  possession  of  the  person  with  whom 
it  is  found  ;  and  that  it  is  not  sufficient  that  the 
walnuts  were  found  in  the  possession  of  Ljons, 
unless  they  were  then  liable  to  be  seized.  Now, 
to  make  the  walnuts  liable  to  seizure  in  the  pos- 
session of  Lyons  two  conditions  must  hsTe 
occurred.  The  walnuts  most  have  been  intended 
for  the  food  of  man,  and  sold,  or  exposed  for  sale. 
or  deposited  in  some  place  for  the  purpose  of  sale 
or  prepai-ation  for  sale.  It  is  true  that  the  proof 
that  these  two  conditions  did  not  concur  is  thron 
on  the  party  charged.  But  the  evidence  given 
at  the  trial  did,  I  think,  establish  that  these  t«o 
circumstances  did  not  concur  while  the  walnuts 
were  in  the  possession  of  Lyons,  and  did  not 
exist  when  the  walnuts  were  found  in  his  posM*- 
sion.  As  soon  as  he  discovered  the  quality  of  the 
walnuts  he  was  minded  to  reject  them  as  Dot 
equal  to  sample ;  and  it  is  clear  that,  when  he 
handed  them  over  to  the  sanitary  inspector  on  the 
Monday,  if  they  can  be  said  to  have  been  thee 
found  in  his  possession,  they  certainly  were  not 
then  intended  for  the  food  of  man.  It  was,  how- 
ever, contended  on  behalf  of  the  prosecution  thst 
it  is  sufficient  if  the  liability  to  seizure  existed 
before  the  walnuts  came  into  the  possession  of 
Lyons ;  and,  as  the  learned  chairman  has  not  stated 
the  gi-ounds  on  which  he  overruled  the  objection 
of  the  defendant,  this  contention  is  clearly  open 
to  the  prosecution.  By  sub-sect.  3  it  must  be 
shown  that  an  article  uable  to  be  seized  under 
that  section,  and  found  in  the  possession  of  anj 
person,  was  purchased  by  him  of  another  person 
for  the  food  of  man.  Proof,  however,  that  the 
article  was  unfit  for  the  food  of  man  will  be 
sufficient  prima  facie  proof  of  its  liability  to 
seizure,  the  proof  that  it  was  not  exposed  for  sale, 
or  deposited  for  the  purpose  of  sale  or  of  piepars- 
tion  for  sale,  or  was  not  intended  for  the  fcwd  of 
man,  resting  with  the  person  charged.  Bat  under 
sub-sect.  3  the  prosecution  must  go  on  to  show 
that,  when  the  s^icle  was  so  purchased,  it  vu  i^i 
such  a  condition  as  to  be  liable  to  be  seized  and 
condemned  under  that  section ;  and  the  proof  of 
this  rests  on  the  prosecution,  which  seems  to  ine 
to  show  that  the  liability  to  seizure  referred  to  ui 
the  first  line  of  sub-sect.  3  is  not  the  same  as  the 
liability  to  seizure  and  condemnation  referred  to 
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in  the  fourth  line.    It  is  said,  however,  that  the 

word  "sold"  in  clause  (b)  of  sub-sect.  1  imports 
that  the  article  may  be  liable  to  seizure  in  the 
bands  of  an  innocent  retail  purchaser.  Sub- 
:  wet.  3  appears  to  have  been  inserted  to  meet 
the  case  of  Vinter  v.  Hind  (10  O.  B.  Div.  63) ; 
'  and  the  word  "sold"  was  probablj  inserted 
(or  the  same  purpose.  But  in  Vinter  t. 
Hi»d  the  puiysnaser  apparently  intended  to 
me  the  meat  for  the  food  of  man  at  the 
time  when  it  was  seized ;  while  the  question 
heie  is  whether  the  seller  can  be  convicted  where 
the  pnichaser  did  not  intend  to  use  the  article 
:  wld  for  the  food  of  man  at  the  time  when  it  was 
found  in  his  possession.  Upon  the  best  considera- 
tion I  can  eiveto  this  somewhat  obscurely  worded 
section,  I  wink  the  contention  for  the  defendant 
on^ht  to  prevail,  and  that  the  walnuts  in  this  case 
were  not  liable  to  seizure,  which  by  sub-sect.  3  is 
made  a  condition  precedent  to  the  uability  of  the 
vendor  to  conviction  under  that  section.  These 
considerations  dispose  of  the  case,  and  I  could 
bare  wished  not  to  express  any  opinion  on  the 
other  points ;  but,  as  my  brethren,  or  some  of 
them,  have  thought  it  necessary  to  take  those 
points  into  consideration,  I  feel  bound  to  give  my 
opinion  on  the  matter.  I  do  not  understand  the 
majority  of  the  court  to  say  that  there  was  not 
eridence  on  which  the  defendant  might  properly 
have  been  convicted,  but  merely  to  think  that  the 
tamming-up  of  the  chairman,  as  given  by  him, 
was  not  sufficient.  I  think,  however,  that  we  are 
limited  to  the  objections  taken  by  the  defendant's 
ponnsel,  and  that  the  summine-up  is  only  stated 
in  the  ease  so  far  as  was  material  for  the  con- 
sideration of  those  objections,  and,  for  the  reasons 
;  given  by  my  brother  Mathew  as  to  this  part  of 
j  ue  case,  I  think  that  these  objections  are  grotmd- 
'less,  and,  had  the  case  rested  there,  I  shoiud  have 
been  of  opinion  that  the  conviction  was  good. 
I  bold,  however,  that  the  first  objection  is  fatal, 
and  that,  for  the  reasons  I  have  given  on  that 
part  of  the  case,  the  conviction  must  be  quashed. 
One  lesson  at  least  must  be  learnt  from  this  case, 
uid  that  is  that  those  who  state  cases  for  the  con- 
sideiationof  this  Court  should  limit  themselves  to 
stating  the  objections  taken  by  the  counsel  for 
the  ddendant,  and  then  ruling  upon  them,  and 
should  not  attempt  to  give  a  summary  of  their 
direction  to  the  jury,  which  it  will  in  general  be 
«My  to  show  was  inexact  or  insufficient  in  some 
particular  or  other,  owing  to  its  being  only  a 
summary  made  with  reference  to  the  objectionB 
taken,  and  not  a  full  statement. 

Uathew,  J. — In  this  case  proceedings  were 
taken  against  the  defendant  under  sect.  47  of  the 
I^blic  Health  (London)  Act  1891  on  the  ground 
that  he  had  sold  to  a  dealer  named  Lyons  articles 
which,  within  the  meaning  of  that  section,  were 
liable  to  be  seized  and  condemned  as  unfit  for 
buman  food.  From  the  statements  in  the  case  it 
vould  aeem  to  be  clear  that  the  articles  in  ques- 
tion, viz.,  walnuts,  at  the  time  when  they  were 
sold  by  the  defendant,  were  intended  to  be  used 
for  food.  The  walnuts  were  sold  by  sample,  and 
it  was  not  soggested  at  the  trial  that  the  sample 
■wag  one  of  unsoimd  walnuts.  It  was  not,  and 
could  not  be,  denied  that  the  walnuts,  when  sold, 
were  unfit  for  food.  They  were  seized  by  a  sanitary 
nwpector,  and  condemned,  and  no  attempt  was 
«nade  to  show  that  the  magistrate  who  made  the 
order  for   their  condemnation  had    either    been 
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misled  or  mistaken  as  to  their  condition.  The 
Bub-sect.  3  of  sect.  47  is  in  the  following  terms : 
[The  learned  Judge  here  read  54  &  55  Yict.  c.  76, 
s.  47,  sub-sect.  3,  which  is  set  out  ante,  p.  438, 
and  continued  as  follows:]  It  was  argued  for 
the  defendant  that  the  walnuts  were  not  "  liable 
to  be  seized"  under  the  section,  because  when 
they  were  condemned  the  buyer  had  no  inten- 
tion to  expose  them  for  sale.  But  I  see  no 
reason  to  doubt  that,  at  the  time  when  the 
defendant  sold  to  Lyons,  the  walnuts  were  liable 
to  be  seized  under  the  section,  on  the  ground  that 
they  were  then  intended  for  the  food  of  man,  and 
were  sold  to  be  used  for  food  while  they  were 
unsound  and  unwholesome.  The  sub-section 
appears  to  me  to  have' been  framed  to  meet  the 
objection  raised  in  Vinter  v.  Hind  (10  Q.  B.  Div. 
63).  In  that  case  a  butcher  who  sold  unsound 
meat  to  a  customer  was  held  not  to  be  liable  to  a 
penalty  under  the  Public  Health  Act  1875  on  the 
ground  that  when  the  meat  was  condemned  it  did 
not  belong  to  the  butcher,  and  therefore,  that  no 
penalty  btid  been  incurred,  because  of  the  terms 
of  sect.  117  of  the  statute.  Field,  J.,  in  his  judg- 
ment, expressed  a  clear  opinion,  that  if  the  in- 
spector had  seized  the  meat  while  in  the  possession 
of  the  respondent  for  the  purpose  of  sale,  the  subse- 
quent proceedings  would  have  been  in  accordance 
with  the  provisions  of  a  similar  section  in  the  Act 
of  1875.  The  defence  on  which  the  defendant 
mainly  relied  was  this — that  the  unsound  walnuts 
were  not,  when  they  were  sold,  intended  for 
human  foiod.  In  support  of  this  contention  reliance 
was  placed  upon  the  terms  of  the  notice,  under 
which  it  was  properly  admitted  that  the  walnuts 
were  sold.  Assuming  a  contract  between  the 
defendant  and  the  dealer  to  have  been  made  in 
the  words  of  the  notice,  the  question  for  our 
determination  would  seem  to  be  whether  the 
defendant  was  thereby  relieved  of  the  obligation 
not  to  sell  articles  liable  to  be  seized  under 
sect.  47.  We  are  asked  to  answer  that  question  in 
the  affirmative,  and  for  that  purpose  in  effect  to 
add  a  proviso  to  the  section,  that  a  sale  of  what 
was  unfit  for  food  should  be  lawful  if  the  seller 
stipulated  that  the  buyer  should,  before  a  re-sale, 
separate  what  was  sound  from  what  was  unsound. 
This  would  be  to  add  to  the  statute  what  I  have 
no  reason  to  suppose  the  Legislature  meant  to 
enact,  and  what  would  obviously  go  far  to  take 
away  the  protection  to  the  public  which  this 
statute,  and  the  Public  Health  Act  1875,  were 
intended  to  afford.  .  It  was  strenuously  contended 
that  the  question,  whether  the  defendant  had  sold 
the  unsound  walnuts  for  the  food  of  man,  should 
be  put  to  the  jury.  But  this  was  no  more 
than  an  adroit  suggestion  that  the  question 
of  the  meaning  of  the  notice  should  be  left 
to  the  jury.  The  terms  of  the  notice  are 
dear.  It  is  not  for  the  jury  to  say  whether  any 
other  than  their  plain  and  obvious  meaning  should 
be  attributed  to  them.  And,  assuming  the  notice 
to  be  embodied  in  the  contract  of  sale,  I  am  of 
opinion  that  the  defendant  was  not  relieved  of  the 
duty  intended  to  be  imposed  upon  him  as  seller 
by  sub-sect.  3  of  sect.  47.  The  enactment  does 
not  permit  the  seller  to  shift  his  responsibility  to 
the  Duyer.  I  do  not  see  why,  if  the  notice  in 
question  should  l^e  held  to  exonerate  the  seller,  a 
notice  to  the  same  effect,  set  up  in  the  shop  or  on 
the  barrow  of  the  buyer,  should  not  be  equally 
available  to  him,  as  on  answer  to  proceedings  for 
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seizure,  condemnation,  or  punishment  under  the 
statute.  I  am  of  opinion  that  the  conviction  was 
ri^ht,  and  ought  to  be  affirmed. 

Hawkins,  J. — Before  discussing  the  questions  of 
law  raised  on  behalf  of  the  defendant,  it  will  be  con- 
venient to  state  shoi'tlj  the  facts  as  set  forth  in  the 
case.  [His  Lordship  stated  them.]  On  these  facts 
the  counsel  for  the  defendant  contended :  First, 
that  no  ofFence  under  sub-sect.  3  of  sect.  47  had 
been  shown,  because  that  sub-section  only  applied 
where  the  person  in  whose  possession  the  articles 
in  question  were  found  had  nimself  committed  an 
offence  under  sub-sect.  2  ;  secondly,  that  if  the 
defendant  had  contracted  with  Lyons,  that  Lyons 
should,  in  accordance  with  the  notice  B.,  sort  out 
and  desti-oy  the  unsound  fruit  from  the  walnuts 
sold  to  him,  the  defendant  would  not  be  guilty  of 
the  offence  chai-ged,  and  that  the  notice  was 
evidence  of  such  a  contract ;  thirdly,  that  the  jury 
should  be  asked  whether  the  defendant,  when  he 
sold  the  packages,  knowing  there  were  some  bad 
ones  among  them,  intended  the  bad,  or  only  the 
good  ones  for  the  food  of  man.  The  chairman 
overruled  the  first  and  second  contentions,  and 
declined  to  leave  the  third  question  to  the  jury, 
and  he  directed  the  jury  to  find  the  defendant 
guilty,  if  they  found  uiat  he  sold  the  walnuts  to 
Lyons,  and,  that  the  walnuts  were  at  the  time  of 
BsJe  unfit  for  the  use  of  man,  unless  he  proved 
that,  at  the  time  he  sold  them,  he  did  not  know, 
and  had  no  reason  to  believe,  that  they  were  unfit 
for  the  food  of  man.  He  further  told  the  jury 
that  the  defendant  could  not  contract  himself  out 
of  the  liability  to  a  penalty  under  the  Act,  by 
agreeing  with  Lyons  to  sort  out  and  destroy  the 
bad  nuts,  and  that  they  must  altogether  disregard 
the  notice  B.  The  offence  imputed  to  the  defen- 
dant being  purely  the  creation  of  the  47th  section 
of  the  statute,  it  is  necessary,  in  the  discussion  of 
this  case,  constantly  to  bear  in  mind  the  (at  the 
first  blush  not  very  clear)  language  of  the  three 
first  sab-sections  of  it ;  the  first  sno-seotion  point- 
ing out  the  circumstances  justifying  the  seizure 
of  articles  intended  for  the  food  of  man 
but  imfit  for  that  purpose ;  the  second  pointing 
out  how  the  said  articles  are  to  be  dealt  with,  ana 
imposing  penalties  on  those  found  in  possession 
of  them ;  the  third  subjecting  to  penalties  the 
vendor  of  the  unwholesome  articles  so  seized,  to 
the  person  in  whose  possession  they  are  so  found. 
[The  learned  Judge  here  read  54  &  55  Vict.  c.  76, 
s.  47,  sub-sect.  1  (omitting  clause  a.)  and  sub- 
sects.  2  and  3,  which  clauses  are  set  out  ante, 
p.  438,  and  continued  as  foUows:  ]  It  may 
be  conceded  that  walnuts  are  articles  of  food 
liable  to  seizure  by  a  sanitary  inspector  under 
such  circumstances,  but  imder  such  cii'cum- 
stances  only,  as  are  specified  in  sub-sect.  1.  That 
is  to  say,  i^  being  intended  for  the  food  of  man, 
they  are  found  by  such  inspector  on  any  pi-emises, 
sold,  or  exposed  lor  sale,  or  deposited  in  any  place 
for  the  purpose  of  sale,  or  of  preparation  for  sale, 
and  if  on  inspection  and  examination  they  appear 
to  such  inspector  to  be  unfit  for  the  food  of  man. 
The  mere  possession  of  an  article  of  food, 
ordinaiily  used  as  human  food,  which  is  in  an 
unwholesome  condition,  is  not  unlawful;  nor  is 
the  sale  of  it  for  any  other  purpose  than  for 
human  food.  It  may  be  lawfully  dealt  with  and 
sold  for  manure,  or  for  a  variety  of  other  purposes 
not  necessary  to  enumerate.  It  is  the  sale  or 
exposure  of  it  with  the  intention  that  it  shall  be 


used  for  human  food  which  is  an  essential  demoit 
to  the  rendering  the  possession  of  it  illegal ;  and 
it  is  immaterial  whether  the   sale  be  with  tlw 
intention  that  the  purchaser  is  himself  to  be  tbe 
consumer,  or  whether  it  is  sold  with  a  view  to  ite 
resale  for  human  food  by  the  purchaser.    The 
burden  of  proof  that  such  intention  did  not  eiial 
is,  by  sect.  47,  cast  upon  the  person  chai^ied  iriUi 
an  offence,  and  in  the  absence  of  such  proof  He 
intention  to  sell  for  the  food  of  man  will  te 
assumed  if  an  ai-ticle  ordinarily  so  used  be  fotrnd 
exposed  for  sale  or  sold,  &c.    The  non-existence 
of   such  a  criminal    intention   is  a  fact  to  be 
established  by  evidence,  and  may  be  proved  in  t 
variety  of  ways :  among  others,  for  instance,  a 
bond  fide  contract  with  the  purchaser  subject  to  a 
condition  that  an  article  imfit  for  human  fooi 
should  not  be  so  used,  or  disposed  of  to  be  so  used 
by  others,  would   be  evidence  to  negative  sach 
intention.     I  say  a  bond  fide  contract,  because  a 
mere    illusory  formal    contract    to    that   effect, 
coupled  with  an  imderlying   intention   that  the 
restrictive  stipulation  need  not  be  observed,  woiild 
be  worthless  as  a  protection  to  the  accused ;  but 
the  evidence  of  the  contract,  together  with  the 
question  of  bona  fidet,  ought  to  be  considered  bj 
the  justices  if  they  have  to  determine  the  case, 
or    submitted   to    the   jury,    if    the    defendant 
elects  to  be  tried  by  jury,  for  their  considen- 
tion;  and  such  jury  ought  to  be  asked  whether 
they  find  the  crinunal  intent  ne^^atived  by  the 
evidence.    In  this  case,  I  think,  having  regaid 
to  the  practice  of  the  trade,  as   mentioned  in 
paragraph  9  of  the  case,  and  the  notice  B.,  there 
was  evidence  for  the  jury  to  consider  (see  Symondt 
V.   Pain,  30  L.   J.   256,  Ex.;   Sandys  v.   Small 
3  Q.  B.  Div.  449) ;  and  if  they  upon  such  evidence 
had  come  to  the  conclusion  that  the  defendant 
bond  fide  did  not  intend  the  articles  to  be,  and 
that  he  sold  upon  an  express  condition  that  the^ 
should  not  be,  used  for  the  food  of  man  until  tie 
bad  walnuts  had  been  separated  from  the  good 
ones  and  destroyed,  the  defendant  would  We 
been  entitled  to  an  acquittal.     Of  course,  I  do 
not  mean  to  say  that   the  mere  fact  tiiat  the 
contract  of  sale  was  in  accordance  with  notice  B. 
would  of  itself  be  conclusive  as  a  defence;  for 
the  issue  before  the  jury  upon  the  point  now 
under  discussion  would  be,  not  whether  such  a 
contract  was   in  fact   made,  but   whether  the 
alleged  ciuminal  intent  had  been  disproved  by  it 
with  the  other  evidence,  if  any.    I  only  say  toat 
the  contract  was  evidence  material  to  the  issue, 
and,  in  my  opinion,  the  chairman  was  wrong  in 
refusing  to  leave  the  question  I  have  suggested, 
and  which  was  in  substance  that  which  the  learned 
counsel  desired  should  be  left,  to  the  jury.    I 
have  personally  entertained  a  doubt  during  tlie 
consideration  of  this  case,  where  articles  of  food 
of    the    same  character — e.g.,    oranges — some 
portions  of  which  are  good  and  some  bad  are 
mixed  together,  but  the  bad  are  severable  froro 
the  good,  and  are  not  in  such  proportion  to  the 
good  as  to  make  the  whole  unfit  for  human  food, 
how  the  sanitary  inspector  and  the  justices  ought 
to  deal  with  them.    It  is  not  necessary,  however, 
to  settle  that  point  to-day.    I  turn  my  attention 
now  to  the  offence  created  by  sub-sect.  3.    To 
constitute  such  an  offence  it  must  be  shown^ 
first,  that  articles  liable  to  seizure  were  found  w 
the  possession  of  a  person  who  has  purchased  of 
the  person  accused,  for  the  fpod  of  man ;  secondly 
jitized  by  v^> 
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that  when  so  purchased  the  ai-ticles  were  in  such 
a  condition  as  to  be  liable  to  be  seized  and  con- 
demned. Put  shortly  and  in  order  of  time,  it 
amonnts  to  this — that  the  articles  must  have 
been  liable  to  seizure  when  sold  hj  the  accused 
to  his  pnrchaser ;  that  thej  were  bought  by  such 
purchaser  for  the  food  of  man;  that  they  were 
loand  in  such  purchaser's  possession ;  and,  when 
80  fonnd,  were  liable  to  seizure.  Upon  the  facts 
stated  in  the  case  I  fail  to  see  any  evidence  of 
tiieee  requirements  to  justify  the  conviction. 
First,  I  think  it  cannot  be  truly  said  that  the  wal- 
nats  were  ever  according  to  the  ordinary  meaning 
of  the  term,  "  found  "  in  the  possession  of  Lyons 
at  all.  Secondly,  they  were  voluntarily  taken  by 
I^ons  to  the  sanitary  inspector  at  the  vestry  hall ; 
the  inspector  simply  took  them  into  his  posses- 
noB  at  Lyons's  request.  They  W^re  not,  there- 
fore, in  any  sense  of  that  word,  "  seized  "  by  the 
inspector.  Thirdly,  they  were  not  when  handed 
by  Lyons  to  the  inspector  (even  if  that  could  be 
called  a  finding  and  seizure)  liable  to  be  seized 
under  sub-sect.  1.  They  were  certainly  not  then 
intended  for  the  food  of  man,  for  they  were 
banded  to  the  inspector  with  a  view  simply  to 
their  destruction  as  unfit  for  food.  They  were 
never  whilst  in  Lyons's  possession  either  sold  or 
exposed  for  sale,  nor  deposited  in  any  place  for 
the  purpose  of  sale,  or  of  preparation  for  sale; 
and  if  upon  the  facts  disclosed  in  the  case 
Lyons  had  been  charged  before  the  magistrate, 
he  oonld  not  have  been  lawfully  convicted  under 
sub-sect.  2.  That  the  walnuts  were  purchased  by 
Lyons  with  a  view  to  the  ultimate  sale  of  such  as 
were  good  could  not  be  denied,  but  his  intention 
to  aellfor  human  food  the  bad  with  the  p^d  is 
inconsistent  with  his  conduct  in  not  offering  any 
for  sale,  but  voluntarily  handing  them  all  over  for 
destroction,  as  though  they  were  trade  refuse  (see 
rab-sect.  8  of  sect.  47,  and  sect.  33  of  the  same 
Act).  The  absence  of  all  proof  that  the  walnuts 
were  found  or  were  liable  to  seizure  whilst  in 
Lyons's  possession  would  alone  be  fatal  to  the 
conviction ;  but  even  in  the  defendant's  posses- 
sion, bad  as  they  for  the  most  part  were,  they 
were  not  seizable  for  condemnation,  even  in  his 
warehouse  or  in  his  shop,  nor  could  he  have  been 
convicted,  if  he  could  prove  that  the  nuts  in  their 
unwholesome  condition  were  not  sold  or  offered 
for  sale,  nor  intended  for  the  food  of  num.  Proof 
of  the  absence  of  such  intention  the  defendant 
nndoubtedly  was  entitled  to  offer  to  the  jury.  His 
counsel  endeavoured  to  do  so.  The  evidence  so 
offered  was,  in  my  opinion,  very  material 
to  that  issue,  and  I  think  the  chairman 
wrongly  rejected  it.  I  am  also  o(  opinion  that 
the  direction  of  the  chairman  to  the  jury  was 
erroneous.  He  seems  to  have  forgotten  that, 
to  satisfy  the  requirements  of  the  third  sub- 
section, essential  to  a  conviction,  the  jury  ought 
to  have  been  asked  to  find  upon  the  facts  enough 
to  establish,  not  merely  the  sale  by  the  defends^t 
to  Lyons,  and  that  the  nuts  were  then  unfit  for 
hnman  food,  but  that  they  were  liable  to  seizure 
mder  sub-sect.  1,  both  in  the  hands  of  the 
defendant  and  of  Lyons — that  liability  involving 
those  most  important  questions  of  the  intention 
of  the  defendant  and  the  object  or  purpose  for 
which  the  nuts  were  sold  by  the  defendant  to  and 
purchased  by  Lyons.  I  do  not  agree  altogether 
in  the  first  contention  of  the  defendEint's  counsel 
—-viz.,  that  the  defendant  could  not  be  convicted 


under  sub-sect.  3,  unless  Lyons  could  be  convicted 
of  an  offence  under  sub-sect.  2 ;  but  1  do  agree 
that  Lyons  must  have  been  placed  in  circum- 
stances which  would  render  him.  liable  to  a  con- 
viction, unless  he  could  establish  that  the  walnuts, 
had  they  been  seizable  when  in  his  possession, 
were  not  purchased  or  intended  by  him  for  the 
food  of  inan.  The  circumstances  as  against  each 
must  be  such  as  to  constitute  a  prima  facie  case 
against  each,  but  the  guilt  of  each  must  depend 
upon  whether  the  criminal  intention  existed — i.e., 
to  sell  for  human  food.  One  might  be  able  to 
disprove  the  existence  of  such  intention,  the  other 
might  hot.  la.  such  an  event  one  would  be  guilty, 
the  other  would  not.  So  that  the  innocence  of 
the  purchaser,  because  he  disproved,  by  evidence 
the  criminal  intention,  would  not  protect  the 
vendor,  who  might  not  be  able  to  offer  such 
evidence.  It  is  not,  however,  worth  while  further 
to  notice  the  point  raised,  because  no  prima  facte 
evidence  of  any  offence  by  Lyons  was  offered; 
and  the  defendant  is  entitled  to  an  acquittal  on 
other  grounds.  I  should  not  have  felt  it  necessary 
to  discuss  this  matter  at  so  much  length,  and  with 
so  much  detail,  had  I  not  felt  its  great  and  grave 
importance,  not  only  to  the  defendant,  whose 
reputation  as  a  respectable  fruit  broker  I  see  no 
reason  to  question,  but  to  the  whole  body  of  fruit 
brokers,  who  would  find  it  difiicult  to  pursue  their 
calling  if,  having  done  all  in  their  power  to 
prevent  unwholesome  fruit  being  offered  for  sale 
for  human  food,  they  were  in  peril  of  criminal 
prosecution,  involving  serious  fine  or  imprison- 
ment, under  such  circumstances  as  those  before 
us.  I  recognise  to  the  fullest  extent  the  policy 
and  propriety  of  severely  dealing  with  those  who 
wilfully  or  recklessly  expose  for  sale  for  human 
food  articles  they  know  to  be  in  an  unfit  condition 
for  consumption ;  but  every  man  ought  to  have  the 
fullest  opportunity  of  establishing  his  innocence 
if  he  can.  From  a  grave  oversight  on  the  part  of 
the  learned  chairman,  I  think  the  defendajit  has 
been  deprived  of  that  opportunity.  I  think  the 
conviction  ought  to  be  quashed,  because,  on  the 
admitted  facts,  no  offence  under  sub-sect.  3  could 
be  established,  and  becanse,  even  assuming  a 
prima  facie  case,  the  chaii-man  refused  to  put 
before  the  jury  evidence  tendered  material  for  the 
defence,  and  misdirected  the  jury  in  telling  them 
what  would  constitute  guilt.  The  conviction 
must  be  quashed. 

Ghables  and  Lawbance,  JJ.  were  of  opinion 
that  the  conviction  was  bad,  for  the  reasons  stated 
in  the  judgment  of  Hawkins,  J. ;  and  Wright,  J., 
who  Was  absent  when  the  judgment  was  delivered, 
was  stated  by  Hawkins,  J.  to  concur  in  his  judg- 
ment. 

W1LI.1AMS  and  Collins,  JJ.  were  also  not 
present  when  judgment  was  delivered,  but  were 
stated  by  Hawkins,  J.  to  agree  with  the  decision 
of  the  majority  of  the  coai't  that  the  conviction 
should  be  quashed. 

Bbucb,  J. — I  have  had  an  opportunity  of 
reading  the  judgment  of  my  brother  Kennedy, 
and  I  agree  with  the  reasons  given  by  him,  and 
am  of  opinion  that  this  conviction  should  be 
quae  ea.  Conviction  qiuuihed. 

Solicitor  for  prosecution,  /.  Harrison,  clerk  to 
the  Bermondsey  Vestry. 

Solicitors  for  defendant,  WiUon  and  Walli*. 
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June  15.  18,  and  19. 

(Before    the   Lord    Chancei.lob    (Herschell), 
Lords  Watson,  Ashboubhb,  and  Shahd.) 

Fbeeb  v.  Mubbat  and  othkbs.  (a) 

ON    APPEAL    FBOU    THE    COXTBT    OF  APPEAL  IN 
ENGLAND. 

Licensing  Aett — Licence — Lapse — Application  by 
new  tenant — Discretion  of  justices  to  refuse 
transfer — Licensing  Act  1828  (9  Oeo.  4,  c.  61), 
a.  1^—Wine  and  Beerhouse  Act  1869  (32  £  33 
Vict.  e.  27),  M.  8  and  19— Amendment  Act  1870 
(33  *  34  Viet.  c.  29). 

The  tenant  of  a  beerhouse  which  had  been  con- 
tinuously lieeTtsed  from  a  date  prior  to  the 
1st  May  1869,  was  convicted  of  permitting 
■drunkenness  on  the  premises,  and  in  eontequenee 
the  justices,  at  the  general  aMnual  licensing 
meeting  in  Aug.  1891,  refused  to  renew  the 
Zieenee.  The  licence  expired  on  the  lOth  Oct. 
1891.  On  the  &ih  Oct.  (Ae  tenant  gave  up 
possession  to  the  appellant,  who  applied  at  the 
special  sessions  on  the  17th  Nov.  1891,  under 
sect.  14  of  the  Licensing  Act  1828,  for  a  transfer 
of  the  licence.     The  justices  refused  the  transfer 

,  upon  grounds  other  than  those  mentioned  in 
sect.  8  of  the  Wine  and  Beerhouse  Act  1869. 

Meld  (affirming  the  Judgment  of  the  court  below), 
that  at  the  time  that  the  application  wets  made 
the  licence  was  not  "in  force"  within  the 
.meaning  of  sect.  19  of  the  Act  of  1869,  as  amended 
Ay  the  Act  of  1870,  and  that,  therefore,  ■  the 
justices'  power  of  refusal  was  not  lim.ited  to  the 
four  grounds  mentioned  in  sect.  8  of  that  Act. 
.  Keij.  V.  Curzon  (29  L.  T.  Rep.  32  j  L.  Bep.  8 
Q.  B.  400)  approved  andfoUowed. 

*  This  was  an  appeal  from  a  judgment  of  the 

•  Court  of  Appeal  (Lord  Esher,  M.B.,  Lindley  and 
L^es,  L.JJ.)  reported  in  68  L.  T.  Bep.  S07  and 

■  (1^3)  1  Q.  B.  635,  who  had  reversed  a  judgment 
~  of     the    Divisional    Court     (Pollock,    B.    und 

Willian)^,  J.)  upon  a  special  case  stated  bj  the 

■  Court  of  Quarter  Sessions  of  Lancashire. 

The  special  case  is  set  out  in  the  reports  in  the 

.  court  below,  and  the  facts  wei-e  shortly  as  follows : 

The  appelhint  was  the  transferee  of  the  Pheasant 

inn.  Charter-street,  Manchester,  which  was  con- 

.iinuously  licensed  for  the  sale  of  beer  from  a 

-date  prior  to  the  Ist  May  1869  until  the  10th  Oct. 

1891,  when  the  licence  which  had  been  in  force 

from  the  10th  Oct.   1890  expired.    The  renewal 

.u>f   the  licence  had  been  refused  to  one  John 

Faulkner,  who  had  been  previously  licensed,  on 

certain    grounds,    and   no    appeal    was    entered 

against    that    refusal.      Subsequently    Faulkner 

transferred   the   house    to    the    appellant,    who 

applied  for  a  renewal  of  the  licence,  which  w  a 

refused  by  the  justices  on  the  ground  that  the 

house  was  frequented  by  thieves  and  prostitutes, 

and  because  there  were  too  many  licensed  houses 

in  the  neighbourhood.      Tlie   appellant  appealed 

to  the  quarter  sessions,  who  granted  a  renewal  of 

the  licence  on  the  ground  that  the  lioenoe  was 

still  in  force,  and  that  therefore  the  justices  could 

only  refuse  the  licence  on  one  of  the  four  grounds 

-mentioned  in  sect.  8  of  the  Wine  and  Beerhouse 

Act  1869,  subject  to  the  opinion  of  the  Court  of 

(a)  BeporWd  by  0.  E.  Malden,  £iiq.,  BurUter-at-Law. 


Queen's  Bench  on  a  special  case.  The  Divisional 
Court  upheld  the  decision  of  the  quarter  sessioiu, 
but  their  decision  was  reversed  by  the  Court  of 
Appeal.  The  appellant  now  sought  to  reverse  tiie 
decision  of  the  Coui't  of  Appeal. 

Ambrose,  Q.C.  and  PanJihurst  (Sir  E.  Claiit, 
Q.O.  with  them)  appeared  for  the  appellant 

Sir  B.  Webster,  Q.C,  J.  Walton,  Q.C.,  and  E. 
StUton,  who  appeared  for  the  reBpondeiit  justion, 
were  not  called  upon  to  address  thor  Lordships. 

At  the  conclusion  of  the  arguments  for  the 
appellant,  their  Lordships  gave  judgment  u 
follows : — 

The  LoBD  Chancellob  (Herschell).  —  My 
Lords  :  A  licence  had  been  held  for  the  Pheasant 
inn,  Charter-sb'eet,  Manchester,  prior  to  the  occur, 
rences  to  which  1  will  call  your  Lordships'  atten- 
tion, from  a  period  anterior  to  the  1st  May  1S69. 
In  the  year  1891,  and  prior  to  that  time,  one  Jobn 
Faulkner  had  held  the  licence,  and  had  obtained 
a  licence  from  time  to  time  in  previous  years.  At 
the  general  annual  licensing  sessions  held  on  tbe 
27th  Aug.  1891  an  objection  was  made  to  tbe 
renewal  of  the  licence  to  the  house  by  the  superin- 
tendent of  police  for  the  district,  and  the  con- 
sideration of  the  objection  was  adjourned  until 
the  loth  Sept.  1891,  on  which  da^  John  Faulkner 
applied  for  a  renewal  of  his  hcenoe,  and  that 
renewal  was  refused.  Faulkner  did  not  appeal 
from  the  refusal  to  renew,  but  on  the  5th  Oct 
"  removed  from  and  yielded  up  possession  of  the 
house  to  the  appellant  Isaac  Freer,  who  forth- 
with took  possession  and  has  ever  since  remained 
and  still  remains  in  possession  thereof."  On  the 
9th  Oct.  1891  Freer  gave  notice  of  his  intention 
to  apply  to  the  special  sessions  for  a  transfer  of 
the  licence,  and  in  pursuance  of  that  notice 
on  the  17th  Nov.  1891  he  applied  to  the  justices 
pursuant  to  the  14th  section  of  9  Oeo.  4,  c.  61. 
The  justices  refused  the  application  upon  the 
ground  that  there  was  no  licence  in  force,  since  it 
had  expired  on  the  10th  Oct.  1891 ;  that  they  were 
therefore  not  limited  to  the  four  nounds  of 
refusal  specified  in  the  Act  of  1869,  hut  were  at 
liberty  to  exercise  their  discretion  and  consider 
the  nature  and  requirements  of  the  neighbourhood. 
The  question  which  arises  is  whether  the  justice! 
were  at  that  time  entitled  to  exercise  their  dis- 
cretion at  large  as  to  whether  thev  would  grant 
the  application  or  not,  or  whether  they  had  power 
to  refuse  it  only  on  one  of  the  four  grounds 
mentioned  in  the  statute  of  1869.  The  19th 
section  of  the  Wine  and   Beerhouse  Act  ISti!* 

Erovides  that,  "  where,  on  the  1st  May  1869,  a 
cence  under  any  of  the  recited  Acta  is  in  force 
with  respect  to  any  house  or  shop  for  the  sale  by 
retail  therein  of  beer,  cider,  or  wine  to  be  con- 
sumed on  the  premises,  it  shall  not  be  lawful  for 
the  justices  to  refuse  an  application  for  a  certificate 
.  .  .  except  upon  one  or  more  of  the  grounds 
on  which  an  application  for  a  certificate  nnder 
this  Act  in  respect  of  a  Ucence  for  the  sale  of 
beer,  cider,  or  wine  not  to  be  consumed  on  the 
premises  may  be  refused."  It  is  not  necessary  to 
trouble  your  Lordships  with  what  those  grounds 
are,  because  the  sole  question  is  whether  that 
provision  applied  or  not.  The  language  of  that 
clause  is  certainly  not  very  clear,  and  by  the  7th 
section  of  the  Wine  and  Beerhouse  Act  Ameni- 
ment  Act  1870,  there  was  this  further  enactment 
in    relation    to    it:     "The  19th  section  of  the 
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principal  Act  sliaJl  extend  to  licences  granted  by 
■way  of  renewal  from  time  to  time  of  licences  in 
force  on  the  1st  Hay  1869,  whether  such  licences 
continue  to  be  held  by  the  same  person  or  have 
heen  or  may  be  transferred  to  any  other  person 
or  persons."  The  construction  which  has  been 
put  npon  the  language  used  in  those  statutes  is 
this,  that  in  order  to  bring  himself  within  the 
clause  the  applicant  must  show  that  there  was  a 
licence  in  respect  of  the  premises  in  force  on  the 
1st  May  1869,  and  that  there  has  been  a  renewal 
of  auch  licence  from  tim^e  to  time  down  to  the 
time  of  the  application.  That  was  the  construc- 
tionput  upon  it  by  the  Court  of  Queen's  Bench 
in  Beg.  v.  Curzon  (29  L.  T.  Rep.  32;  L.  Eep. 
8  Q.  B.  400)  by  Blackburn,  Quain,  and  Archi- 
bald, JJ.  They  expressed  the  opinion  that,  if  the 
licence  had  lapsed  at  any  time  prior  to  the  applioa- 
tion,  then  the  lesdslation,  to  which  I  have  referred, 
did  not  apply.  I  confess  I  can  entertain  no  doubt 
that,  acoortiuig  to  the  proper  construction  of 
these  sections,  quite  apart  from  authority,  the 
meaning  must  be  this,  that  the  prohibition — or 
the  limitation  perhaps  I  should  rather  say — of 
the  free  jurisdiction  of  the  justices  only  applies 
where  there  was  a  licence  in  force  on  the  1st  May 

1869  and  where  that  licence  has  been  renewed 
from  time  to  time,  so  that  it  has  been  thronghont, 
and  is,  in  existence  at  the  date  of  the  application. 
If  there  is  any  time^  prior  to  or  at  the  date  of  the 
application,  when  there  was  not  a  licence  in 
existence  in  respect  of  that  house  after  the  1st 
May  1869,  it  appears  to  me  that  sect.  19  is  in- 
applicable. Kow,  in  the  present  case  the  licence 
wiiich  had  been  granted  to  the  occupant  of  the 
honse  in  1890  expired  on  the  10th  Oct.  1891. 
The  licence  is  granted  for  the  year  expiring  on 
that  date  and  no  longer.  The  application  was 
made  on  the  17th  Not.  following.  Therefore, 
that  on  the  17th  Nov.  there  was  no  licence  in 
existence  in  respect  of  that  house  and  had  been 
no  licence  for  more  than  a  month,  appears 
absolutely  certain.  The  case  of  the  appellant 
is  founded  upon  the  effect  of  9  G«o.  4,  c.  61, 
coupled  with  some  words  in  sect.  7  of  the  Act  of 

1870  to  which  I  hare  already  called  your  Lord- 
ships' attention,  and  I  will  again  re^r  to  them 
presently.  The  4th  section  of  the  Act  of  Gleo.  4 
prescribes  that  in  addition  to  the  general  licensing 
sessions  there  are  to  be  certain  special  sessions 
at  which  justices  are  empowered  to  license  such 
persons  intending  °to  keep  inns  as  they  shall,  in 
"their  discretion,  deem  fit  and  proper  persons 
under  the  provisions  hereinafter  enacted."  Those 
provisions  are  the  provisions  in  sect.  14.  Sect.  14 
u  designed,  in  part  at  all  events,  to  enable  a 
transfer  to  be  ootained  to  another  person  of  a 
current  licence  where  the  licensee  dies,  or 
l>y  sickness  or  other  infirmity  is  incaqpable  of 
keeping  an  inn,  or  becomes  bankrupt.  Tbere  are 
provisions  also  which  enable  application  to  be 
made  at  the  special  sessions,  where  the  occupier 
W  wilfully  omitted,  or  neglected,  to  apply  at 
^  general  annual  licensing  meeting  for  a 
licence  to  continue  to  sell  excisable  Uquors,  and  in 
other  cases  with  which  I  need  not  trouble  your 
lordships.  In  all  the  cases  where  the  power  is 
^ven  under  this  or  the  previous  section  to  the 
P«tices  to  grant  a  licence,  they  are  to  grant  a 
'iceBce  to  Mil  liquors  to  be  "drunk  and  con- 
ramedin  Buch  bouse,  or  tiie  premises  thereto 
■■clongiag,"  but  with  this  proviso,  "that  every 


such  licence  sliall  continue  in  force  only  from 
the  day  on  which  it  shall  be  granted  until  the 
5th  April  or  the  10th  Oct.  then  next  ensuing,  as 
the  case  may  be."  In  the  present  case,  there- 
fore, the  justices  to  whom  application  was 
made  on  the  17th  Nov.  had  no  power  to  grant 
a  licence  which  should  be  in  any  respect 
retrospective,  or  to  cairy  the  licence  back  to  the 
day  when  the  previous  licence  expired.  Had  they 
possessed  such  a  power  a  different  question  might" 
have  arisen ;  but  all  they  could  have  done  was,  on 
that  17th  Nov.,  to  grant  a  licence  from  that  day,, 
the  result  of  which  would  have  been  that,  the 
previous  licence  having  expired  on  the  10th  Oct., 
there  would  have  beien  a  period  during  which, 
there  was  no  licence  to  that  house.  How  does  the 
appellant  seek  to  bring  himself  within  the  provi- 
sion which  requires,  for  the  operation  of  sect.  19, 
that  the  licence  shall  not  only  have  been  in  force 
on  tlie  1st  May  1869,  but  shall  have  continued  to 
be  in  force  by  renewal  down  to  the  time  of  the 
application,  which,  as  I  have  said,  is  the  construc- 
tion which  has  been  put  upon  the  enactment  P  It 
is  suggested  that,  because  an  application  may  be 
made  to  a  special  sessions  under  the  14th  sec- 
tion of  the  Act  of  Geo.  4  for  a  licence,  and 
because  such  licence  is  called  a  "transfer,"  there- 
fore the  previous  licence  may  be  regarded,  not  as 
dead  but  as  in  a  state  of — I  think  the  words  of 
the  learned  counsel  were — suspended  animation ; 
and  that  this  condition  of  suspended  animation, 
having  regard  to  the  provisions  of  the  Act  of" 
Q«o.  4,  is  sufficient  to  bring  the  case  within 
the  Act  of  1869.  I  am  unable  to  take  that  view. 
I  think  the  licence  was  not  in  a  state  of  suspended 
animation,  but  was  dead,  and  incapable  of  coming 
to  life  again,  and  that  all  that  could  be  granted 
was  a  licence,  not  a  new  licence  technically  so- 
called,  but,  if  you  like,  a  transfer  within  the 
languf^  of  the  Licensing  Acts,  nevertheless  not 
a  licence  which  in  any  way  revived  the  old  licence, 
or  bridged  over  the  time  after  the  old  licence  came 
to  anend.  There  seems  to  me  to  be  no  difficulty 
in  such  a  view.  It  may  well  be  that  the  14th 
section  :  gives  to  a  person  who  has  possessed  a 
licence  a  right  to  apply  to  a  special  sessions,  even 
after  that  licence  has  expired,  a  right  which  would 
not  exist  in  the  case  of  a  house  to  which  no  license 
had  ever  been  attached,  or  one  which  did  not: 
come  within  the  particular  categories  enacted  in 
sect.  14.  But  that  does  not  seem  to  me  to  have- 
any  bearing  npon  the  question  whether,  at  the; 
time  of  this  application,  the  applicant  brought- 
himself  within  the  statute  of  1869.  Much  reliance 
was  placed  upon  the  words  in  sect.  7  of  the  Act  of 
1870,  "  whether  such  licences  continue  to  be  held 
by  the  same  person,  or  have  been  or  may  be ' 
transferred  to  any  other  person  or  persons."  That ' 
seems  to  me  merely  to  be  introduced  for  this 
purpose,  that  if  it  be  proved  that  the  licence  haa 
been  granted  by  way  of  renewal  from  time  to  time 
and  been  in  force  down  to  the  date  when  thei 
application  is  made,  it  shall  not  be  an  objection 
that  it  has  not  been  strictly  speaking  a  renewal 
under  the  renewal  provisions,  but  that  it  has  been 
not  always  in  the  same  hands,  but  transf eired  from, 
time  to  time  to  different  persons.  But  the  condi- 
tion of  the  whole  seems  to  me  to  be  this,  that  you 
must  show  a  licence  in  force  on  the  1st  May  1869, 
and  yon  must  show  that  that  licence,  by  way  of 
renewal  or  transfer,  has  been  continuously  in 
force  down  to,  and  is  in  force  at  the  data  of  the: 
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application.  The  words  npon  which  so  mnch 
etreaa  has  been  laid,  "  or  may  be  transferred,"  I 
am  nnable  to  constme  in  the  war  contended  for 
bj  Mr.  Ambrose.  I  think  that  the  words  "  hare 
been  or  may  be  transferred  "  merely  refer  to  the 
dividing  line  of  the  time  of  the  passing  of  the 
Act.  Of  course  the  legislation  related  to  matters 
which  had  taken  place  prior  to  the  passing  of  the 
Act.  It  was  a  section  which  was  explanatory  of 
and  extended  the  Act  of  1869.  Therefore  of 
course  it  was  necessary  to  deal  with  what  might 
have  happened  before  the  passing  of  the  Act,  or 
what  might  happen  after  tne  passing  of  the  Act ; 
accordingly  the  words  are  whether  the  licence 
'"  has  bewn  transferred " — that  is  prior  to  the 
passing  of  the  Act — or  "  may  be  transferred  " — 
■Hhat  is,  after  the  passing  of  the  Act — to  some  other 
person ;  but  the  words  do  not  seem  to  me  to  bear 
the  meaning  contended  for  by  the  appellant.  For 
tliese  reasons  I  more  your  Lordships  that  the 
judgment  be  affirmed  and  the  appeal  dismissed 
with  costs. 

Lord  Watsoh. — ^My  Lords:  It  was  assumed  in 
the  Gouii  of  Appeal,  and  it  does  not  appear  to  be 
disputed,  that  m  the  circumstances  narrated  in 
the  special  case  the  present  appellant  had  a  good 
title  to  apply  to  the  justices  assembled  at  a 
special  session  on  the  17th  Nov.  1891  for  a  licence 
to  continue  to  sell  excisable  liquors  on  the 
premises  in  question  until  the  10th  Oct.  1892. 
The  proyisions  of  sect.  14  of  9  Geo.  4,  c.  61, 
which  confer  that  right  xxpan  him,  when  taken  per 
se,  also  give  the  justices  an  absolute  discretion  to 
g;rant  or  refuse  his  application  without  cause 
assigned.  By  subsequent  legislation,  which  is 
to  be  found  in  sect.  19  of  the  Wine  and  Beer- 
house Act  1869,  as  amended  by  sect.  7  of  the 
Wine  and  Beerhouse  Act  Amendment  Act 
1870,  the  absolute  discretion  committed  to  the 
justices  by  the  statute  of  1828  was,  in  certain 
cases,  made  subject  to  limitation.  In  these  cases, 
the  justices  hare  no  power  to  refuse  a  licence, 
«xcept  npon  one  or  other  of  four  grounds  which 
are  specified  in  sect.  8  of  the  Act  of  1869.  The 
refusal,  by  the  justices,  of  the  appellant's  applica- 
tion on  the  nib.  !Nov.  1891  was  not  based  upon 
any  of  these  grounds ;  and,  the  special  case  before 
us  discloses  that  none  of  these  special  grounds 
did  in  fact  exist.  Accordingly  the  only  question 
which  it  is  necessary  to  determine  is  this,  whether 
the  present  case  falls  within  that  class  of  cases  in 
which  the  discretion  of  the  justices  is  limited  by 
the  Acts  of  1869  and  1870  ?  If  it  does,  the  justices 
exceeded  their  statutory  power  in  refusing  the 
t^pellant's  application.  If  it  does  not,  their 
decision  is  unimpeachable.  I  have  had  little 
difficulty  in  coming  to  the  conclusion  that  the 
statutory  limitation  which  has  been  imposed  upon 
the  discretion  of  the  justices  by  sect.  19  of  the  Act 
of  1869,  in  combitiation  with  sect.  7  of  the  Act 
of  1870,  has  no  application  in  any  case  where  the 
licence  granted  to  the  preceding  occupant  of  the 
premises  has  ceased  to  be  "  in  force "  before  the 
justices  sitting  in  special  sessions  are  askbd  to 
grant  a  licence  in  terms  of  sect.  14  of  the  Act  of 
1828.  The  point  appears  to  me  to  have  been 
expressly  decided  by  Blackburn,  J.,  with  the 
assent  of  Quoin  and  Archibald,  JJ.,  in  Reg.  v. 
Cttr«on  (29  L.  T.  Hep.  32 ;  L.  Rep.  8  Q.  B.  400); 
and  I  have  been  unable  to  see  any  reason  to  differ 
from  their  ruling.  In  my  opinion  the  appellant 
cannot  succeed  in  this' appeal  unless  he  can  satisfy 


your  Lordships  that  the  licence  granted  to  John 
Faulkner,  which,  as  stated  in  tne  special  caae, 
expired  on  the  10th  Oct.  1891,  continued,  notwith- 
standing its  expiry,  to  be  in  force  undl  the 
17th  Nov.  following.  The  appellant's  argnment 
has  failed  to  satisfy  me  npon  that  point ;  and  I 
therefore  concur  in  the  judgment  which  has  been 
moved  by  the  Lord  Chancellor. 

Lords  AsHBOTTBiTE  and  Shand  concurred. 
Order  appealed  from    affirmed,  and    appeal 
diemiased  with  coats. 

Solicitors  for  tha  appellant,  Crowder*  sod 
VtMard,  for  Broadsmith  and  Stead,  and  Hoeki*. 
Saby,  and  Beekton,  Manchester,  appellant's  joint 
solicitors. 

Solicitors  for  the  respondents.  Colli*  and 
MaUam,  for  Cobbett,  Wheeler,  and  Cobbett^ 
Manchester. 


April  26,  27,  and  June  22. 

(Before    the   Lobd    Chanceli/OS    (Herschell), 
Lords  Watsok,  Mobbis,  and  Shakd.) 

Black  v.  Oi.at.  (a) 

OK    APPEAL    FBOM    THE    FIBBT    DIVISION   OF 
THE  COUBT  OF  SESSION  IN  SCOTLAND. 

Agricultural  HoUings  [Scotland)  Act  188S  (46  HI 
Viet.  c.  62),  SI.  2  and  7 — Lease — Compensation 
for  improvements  —  Notice  —  Determination,  of 
tenancy. 
The  Agricultural  Holdings  {Scotland)  Act  1883, 
by  sect.  2,  confers  upon  a  tenant  of  an  agricidtural 
or  pastoral  holding  a  right  to  eompenaation  for 
certain  improvements  "on  quitting  his  holding 
at  the  determination  of  a  tenancy ; "   cmd  by 
aeet.  7,  in  order  to  be  entitled  to  such  compensation, 
he  must,  "four  m,onths  at  least  before  the  deter- 
minatum  of  the  tenancy,"  give  notice  in  writing 
to  his  landlord  of  his  intention  to  make  a  claim. 
The  respondent  mas  tenant  to  the  appellant  of  a 
farm  under  a  lease  for  a  term  of  years  whieh 
expired  as  to  the  houses,  grass  and  fallow  land, 
at  the  spring  quarter;  as  to  the  arable  land  at  the 
separation  of  the  crop  of  the  same  year  from  the 
ground ;  and  <u  to  the  bams,  barnyard,  and  two 
outhouses,  at  the  spring  quarter  of  the  foUouting . 
year.    After  the  spring  quarter-day  on  which  he 
gave  up  possession  of  the  nouses,  grass  andfalhtc 
land,  and  more   than  four  months  before  the 
autumn  quarter-day,  he  gave  notice  in  wriiirtg 
of  a  claim  to  compensation  for  improvements 
under  the  Act. 
Held  [affirming  the  judgment  of  the  court  fteioir), 
that,  in  a  Scotch  lease,  the  expression  "separation 
of  the  crop "    was  equivalent  to   the   autum* 
quarter-day,  and  that  the  notice  was  given  in 
proper  time. 
Semble,  that  the  retention  of  the  bams,  barnyard, 
and  outhouses  for  a  further  term  of  six  months, 
did  not  constitute  an  agricidiural  or   pastoral 
holding  within  the  meaning  of  the  Act. 
Wight  ti.  Earl  of   Hopetoun  (4  Maeq.  729)  dis- 
tinguished. 
This  was  an  appeal  from  a  judgment  of  the 
First  Division  of  the  Court  of  Session  in  Scotland, 
consisting  of   the   Lord  President   (Bobertson), 
Lords  M'Laren  and  Kinnear,  who  had  affirmed  a 
judgment   of   the    Lord  Ordinary   (Lord  Lov). 
(a)  Beportad  hj  0.  E.  MiXDiH,  Eiq.,  BaRlatar«(-I«w. 
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The  case  is  reported  in  21  Court  Sess.  Gas.  4th 
.series,  41. 

The  respondent,  who  was  tenant  to  the  appel- 
lant of  a  farm  in  Berwickshire,  under  a  lease  for 
«  term  of  years,  on  the  determination  of  the 
ienancj  in  1892,  gave  notice  in  writing  under 
sect.  7  of  the  Agricultural  Holdings  (Scotland) 
Act  1883  (46  &  47  Vict.  c.  62),  of  his  intention  to 
make  a  claim  for  compensation  for  improvements 
imder  the  Act,  and  applied  to  the  sheriff  for  the 
appointment  of  a  referee  under  sect.  2  of  the 
A^cultnral  Holdings  (Scotland)  Act  1889  (52  &  53 
Yict.  c.  20).  The  appellant  applied  to  the  court 
for  an  interdict  (inf.nnction)  to  restrain  all 
farther  proceedings  in  the  matter,  on  the  ground 
that  the  notice  had  not  been  given  in  time, 
not  having;  l)een  given  "  four  months  at  least 
before  the  determination  of  the  tenancy,"  as 
required  by  the  section,  (a)  The  facts  of  the  case 
appear  from  the  head-note  above,  and  are  fully 
set  out  in  the  judgment  of  their  Lordships. 

The  Lord  Ordinary  refused  the  interdict  asked 
for  by  the  appellant,  and  his  judgment  was 
affirmed  as  above  mentioned. 

The  Lord  Advocate  (Balfour,  Q.G.)  and  Salvesen 
(of  the  Scotch  Bar)  appeared  for  the  appellant. 

Asher,  Q.C  and  /.  J.  Cook  (both  of  the  Scotch 
Bar)  and   the  Hon.  M.  Napier,  for  the  respon- 

At  the  conclusion  of  the  arguments  their  Lord- 
ships took  time  to  consider  their  judgment. 

June  22. — Their  Lordships  gave  judgment  as 
follows : — 

The   LoBD    Cbancbllob    (Herschell).  —  My 
Lords:    The  question  raised  by  this  appeal  is, 
whether  the   respondent   is  disentitled  to  com- 
pensation under  tiie  Agricultural  Holdings  (Scot- 
land) Act  1883,  by  reason  of  his  not  having  given 
notice  "four  months  before  the  termination  of 
the  tenancy  "  to  the  landlord  of  his  intention  to 
make  a  claim  for  compensation  under  that  Act, 
as  required   by  the  provisions  of   sect.  7.     The 
lease  under  wmch  the  respondent  held  commenced 
in  1860,  and  was  for  a  term  of  nineteen  years,  but 
it  has  since  been  extended  by  tacit  relocation.  By 
the  lease  the  lessors  set  and  in  tack  and  assedation 
let  to  the  l^sees  all   and  whole  the  farm  and 
Isads  of  Winfield,    for    the    space  of    nineteen 
years  "  from  and  after  the  entry  of  the  said  John 
Clay,  which,  notwithstanding  the  date  or  dates 
hereof,  is  declared  to  be  the  houses    (with   the 
exceptions    aitor  mentioned),   grass  and   fallow 
land,  on  the  26th  May  1860 ;  to  the  arable  land  in 
<»m  crop,  at  the  separation  of   the  crop  of  the 
«wne  year  from  the  ground ;  and  to  the  bams  and 
barnyard  and  two  outhouses,  at  Whitsunday  1861, 
from  these  periods  respectively  to  be  possessed  by 
'the  said  John  Clay  and  his  foresaids,  during  the 
«pce  above  written."    It  will  be  observed  that 
«»  term  runs  from  the   entry  of    the  tenant, 
jbkfc,  AS  to  part  of  that  farm,  is  to  be  on  the 
26th  May  1860;    and  as  to  otiier  part  on  the 
•gj*******  of  the  crop ;  and  as  to  the  residue  of 
^  sabjeots  comprised  in  the  letting  on  the  26th 
Hay  W61 ;  and  that  these  several  subjects  are  to 

(a)  The  provision  in  the  English  Agrionltoral  Holdings 
Aet  188S  (4<  k  47  Viot.  c.  61,  s.  7),  is  the  same,  eioept 
*•*  tlie  period  for  giving  notice  is  two  montba :  (gee 
*  Poirt,fil  L.  T.  Eep.  835  ;  24  Q.  B.  Dir.  247.) 


be  possessed  by  the  tenant  during  the  space  of 
nineteen  years  "  from  these  periods  respectively." 
At  what  period  did  the  tenancy  determine  under 
these  circumstances  within  the  meaning  of  the 
section  to  which  I  have  referred?  It  was  con- 
tended for  the  appellant  that  it  determined  at 
Whitsunday  1892,  when  the  tenant  ceased  to  hold 
the  grass  and  fallow  lands,  and  that  his  subse- 
quent possession  of  the  arable  lands  was  not  a 
possession  as  tenant,  but  only  a  privilege  accorded 
to  one  whose  tenancy  was  already  at  an  end.  In 
support  of  that  contention  reliance  was  placed 
on  the  opinions  expressed  in  this  House  in  the  case 
of  Wight  y.  Earl  of  Hopetoun  (4  Macq.  729).  In 
that  case,  where  the  terms  of  the  lease,  so  far  as 
r^ards  the  grass  and  arable  lands,  were  very 
similai'  to  the  present,  the  tenant  was  entitled  to 
a  new  term  on  giving  the  landlord  notice  that  he' 
required  it  "at  least  twelve  months  before  the 
expiring  of  the  above  term  of  nineteen  years."  No 
more  was  determined  in  that  case  than  that  the 
notice  ^ven  was  ineffectual,  inasmuch  as  it  was 
not  ^ven  twelve  months  before  the  term  had 
expired  as  to  a  part  of  the  lands  held.  But  there 
is  no  doubt  that  opinions  were  expressed,  especially 
by  Lord  Westbury,  which  give  some  colour  to  the 
contention  urged  in  the  present  case.  He  said  : 
"  According  to  the  common  law  or  custom  of 
Scotland,  if  a  lease  be  granted  to  a  new  tenant  of 
a  farm  partly  of  arable  and  partly  of  meadow  or 
pasture  land,  for  a  term  of  years  to  commence 
from  Whitsunday,  such  tenant  is  entitled  to  enter 
on  the  grass  or  meadow  land  immediately  on  the 
commencement  of  the  tack ;  but  the  outgoing 
tenant  is  entitled  to  continue  in  possession  of  such 
arable  lands  as  are  sown  until  the  separation  of 
the  crop  from  the  ground.  Still  the  lease  com- 
mences, and  the  term  of  years  runs  and  is  com- 
puted in  law  from  Whitsunday,  both  as  to  grass 
and  arable,  although  the  common  law  or  custom 
allows  the  outgoing  tenant  to  reap  and  carry 
away  ofF-going  crop,  and  gives  him  a  limited 
right  of  entry  and  occupation  for  that  puipoee." 
I  admit  that  I  have  some  little  difficulty  in 
reconciling  the  opinion  thus  expi-essed  with  the 
language  used  in  the  lease  then  under  considera- 
tion. But  in  the  present  case  it  appears  to  me  to 
be  impossible  to  adopt  the  construction  contended 
for.  The  bams  and  barnyards  and  two  outhouses 
are  to  be  possessed  for  nineteen  years  from  the 
Whiteunday  subsequent  to  the  entry  on  the  grass 
lands.  It  is  not  pretended  that  any  such  right  as 
this  exists  "according  to  the  common  law  or 
custom  of  Scotland,"  which  was  the  foundation  of 
Lord  Westbury's  opinion  that  in  the  case  of 
arable  lands  no  tenancy  existed,  but  a  mere  per- 
missive possession  when  the  term,  as  to  the  grass 
lands,  had  come  to  an  end.  It  appears  to  me 
impossible  to  avoid  the  conclusion  that,  as  to  the 
bams,  barnyards,  and  outhouses,  a  tenancy  is 
created  a  year  later,  and  terminates  a  year  later 
than  the  tenancy  of  the  grass  lands ;  and  if  there 
be  a  separate  ish  as  to  these,  how  can  the  lease 
be  construed  otherwise  than  as  creating  a  tenancy 
in  the  arable  lands  which  is  to  continue  until  the 
"  separation  of  the  crop  "  after  the  Whiteimday  P 
The  words  of  the  demise  are  the  same  with  regard 
to  all  three  subjects,  which  are  to  be  possessed 
for  the  space  of  nineteen  years  from  the  periods 
named  "  respectively."  For  these  reasons  I  can- 
not but  come  to  the  conclusion  that  the  conten- 
tion that  under  the  lease  there  was  to  be  but  one 
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isfa,  and  that  aa  from  the  Whitsunday  when  the 
tenancy  of  the  grass  lands  came  to  an  end, 
cannot  be  supported.  That  seems  to  me  to  be 
sufficient  to  dispose  of  the  appeal.  The  appellant 
in  his  pleadings  rests  his  case  xipon  the  ground 
that  the  requisite  notice  was  not  given  four  months 
before  that  date.  It  is  true  that  before  the  Lord 
Ordinary  the  appellant  contended  that  the  actual 
date  when  the  crop  was  separated  must  be  ascer- 
tained ;  but  it  may  be  doubted  whether  this  was 
open  to  him  upon  the  pleadings,  and  any  such 
point  was  abandoned  in  the  Inner  House.  It  is 
not  necessaiy  to  determine  whether,  when  the 
ish  aa  to  the  arable  is  to  be  "  the  separation  of 
the  crop,"  that  is  to  be  regarded  as  synonymous 
with  the  Martiimias  term,  so  that  the  notice  would 
be  in  time  if  given  four  months  before  Martinmas, 
or  whether  in  the  present  case  the  notice  would 
be  in  time  if  given  before  the  ish  as  to  the  bams, 
barnyards,  and  outhouses,  when  the  tenancy 
comes  to  an  end.  I  understand  that  Lord  Watson 
is  of  opinion  that  the  former  is  the  correct  view. 
There  is  an  obvious  convenience  in  such  a  con- 
clusion, and  I  do  not  desire  to  be  understood  as 
expressing  any  dissent  from  it.  I  do  not  feel 
pressed  by  the  difficulty  suggested  in  argument 
with  regard  to  the  period  prior  to  which  a  notice 
mast  be  given  under  sect.  28  of  the  Act,  in  order 
that  the  lease  may  not  be  renewed.  It  may  well 
be  that,  having  regard  to  the  object  in  view,  the 
prescribed  notice  under  that  section  must  be  given 
prior  to  the  first  isb,  where  several  are  provided 
for  by  the  lease.  It  does  not  follow  that  where 
there  is  more  than  one  ish,  the  notice  required  by 
sect.  7  must  be  so  given.  I  think,  therefore,  that 
the  interlocutor  appealed  from  should  be  affirmed, 
and  the  appeal  dismissed  with  costs. 

Lord  Watson. — My  Lords :  The  appellant,  who 
is  the  proprietor  of  a  farm  at  Winlield,  in  the 
comity  of  Berwick,  in  May  1891,  obtained  a 
decree  ordaining  the  respondents  to  remove  from 
the  houses  (with  the  exception  hereinafter  men- 
tioned), grass  and  fallow  land,  at  the  term  of 
Whitsunday  1892,  from  the  arable  land  at  the 
separation  of  the  crop,  and  from  the  bams  and 
barnyard,  and  two  outhouses  at  Whitsunday  1893. 
The  respondent  was  a  tenant  under  a  lease  which 
commenced  in  1860.  The  original  term  of  the 
lease  was  for  nineteen  years,  but  it  was  extended 
for  thirteen  years  beyond  that  period  by  tacit 
relocation.  The  decree  of  removing  was  in 
accordance  with  the  stipulations  of  the  lease  in 
regard  to  entry  and  ish.  The  farm  was  thereby 
let  "  for  the  space  of  nineteen  years  from  and 
after  the  entry  of  the  said  John  Clay,  which  not- 
withstanding the  date  or  dates  hereof,  is  declared 
to  be  to  the  houses  (with  the  exceptions  after 
mentioned),  gi-ass  and  fallow  lands,  on  the  26th 
May  1860 ;  to  the  arable  land  in  com  crop,_  at  the 
separation  of  the  crop  of  the  same  year  from  the 
ground ;  and  to  the  bams  and  barnyards  and  two 
outhouses,  ,  at  Whitsunday  1861,  from  these 
periods  respectively  to  be  possessed  by  the  said 
John  Clay  and  his  foresaids  during  the  space 
above  written."  It  is,  in  my  opinion,  material  to 
notice  that  the  portions  of  the  entire  farm  for 
which  different  periods  of  entry  are  assigned,  are 
each  of  them  set  "  in  tack  and  assedation,"  and 
are  to  be  possessed  by  the  tenant  for  the  full 
period  of  nineteen  years  from  and  after  their 
respective  dates  of  entry.  Sect.  2  of  the  Agri- 
cultural Holdings  (Scotland)  Act  1883  (46  &  47 


Yict.  0.  62)  confers  upon  a  tenant  of  agricaltoiali 
or  pastoral  lands,  "  on  quitting  his  holding  at  tii& 
determination  of  a  tenancy,"  the  right  to  obtun 
from  his  landlord  compensation  for  certain  im- 
provements. It  is  provided  by  sect.  7  that  a. 
tenant  shall  not  be  enutled  to  compensation  under 
the  Act  unless  "  four  months  at  least  before  the 
deteiTnination  of  the  tenancy  he  gives  notice  to 
the  landlord  in  writing  of  his  intention  to  make  a. 
claim."  The  respondent  quitted  possession  of  tlie 
houses  (with  the  exception  of  the  bams,  barnyard, 
and  two  outhouses),  and  also  of  the  grass  and 
fallow  lands,  at  the  term  of  Whitsunday  18S2. 
He  thereafter,  on  the  6th  Jane  1892,  gave  the 
appellant  notice  of  a  claim  for  improvemotts. 
under  the  provisions  of  the  Act  of  1883,  which 
notice  was  followed  by  an  application  to  the  sherilL 
for  the  appointment  of  a  referee  in  terms  of 
sect.  2  of  the  Agricultural  Holdings  (Scotland) 
Act  1889  (52  &  53  Vict.  c.  20).  The  appeUaat 
then  instituted  the  present  process  of  suspension, 
and  interdict  before  the  Court  of  Session,  in  order 
to  restrain  all  further  procedure  towards  the 
assessment  of  compensation,  upon  the  ground 
that  the  notice  served  upon  him  did  not  comply 
with  the  requirements  of  sect.  7  of  the  Act  a 
1883.  The  Lord  Ordinary  (Lord  Low)  refused  thfr 
interdict,  and  his  decision  was  unanimouslj 
affirmed  by  the  learned  judges  of  the  First 
Division.  In  the  Outer  House  the  '  appellant 
maintained  that  the  actual  date  at  which  the  last 
of  the  respondent's  crop  of  1892  was  separated 
from  the  ground  constituted  the  determination  of 
his  tenancy  within  the  meaning  of  the  statute, 
and  he  contended  that  a  proof  ought  to  be  allowed 
for  the  pui-pose  of  fixing  that  date.  The  Lord 
Ordinary  held  that  such  an  inquiry  was  unnecM- 
sary,  being  of  opinion  that  the  term  of  Martinmas, 
must  be  taken  as  the  ish  for  the  arable  lands 
under  crop  in  the  year  1892.  His  Lordship  said : 
"  I  think  that  an  ish  at  the  separation  of  the 
crop  is  practically  a  Martinmas  ish.  The  rent  of 
a  farm  is  due  for  the  crop  and  possession  of  each 
year  separately,  and  the  term  of  Martinmas  i& 
regarded  as  the  end  of  one  crop  year  and  the 
beginning  of  another.  It  is  assumed,  on  the  one 
hand,  that  the  crop  will  be  secured  by  Martinmas, 
and,  on  the  other  hand,  the  tenant  has  up  to 
Martinmas  to  secure  the  crop.  iN'o  doubt,  if  the 
crop  is  secured  before  Martinmas,  the  incoming 
tenant  will  not  be  refused  access  to  the  land  for 
the  purpose  of  ploughing,  but  the  outgoing  tenant 
is  entitled  to  exercise  his  discretion  as  to  the 
most  suitable  time  for  gathering  the  hai-vest;  and 
accordingly  it  is  not  uncommon  that  ■  the  ish  or 
entry  of  arable  land  is  made  '  at  the  separation 
of  the  crop  or  Martinmas,'  the  two  terms  being 
used  as  synonymous."  When  the  case  went 
to  the  Inner  House  the  appellant  adopted  a  new 
kind  of  argument.  He  there  maintained  that  the 
possession  had  by  the  respondent  after  Whit- 
sunday 1892  for  the  purpose  of  reaping  and 
gathering  in  his  crop  did  not  constitute  tenancy, 
but  merely  amounted  to  a  privilege  accorded  to  a 
tenant  by  the  common  law,  which  was  not  altered 
in  le^  character  by  its  introduction  into  the 
lease  in  the  form  6f  a  stipulation.  That  was  also- 
the  chief,  if  not  the  only,  argument  submitted  for 
the  appellant  at  your  Lordships'  bar;  and  it  was 
mainly  rested  upon  the  decision  of  this  House  in 
Wight  v.  Earl  of  Hopetoun  (4  Maoq.  729).  In. 
that  case  the  lease    expired   as   to  nouses  and 
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grass  at  Whitsunday,  and  as  to  arable  land  nnder 
crop  at  its  separation,  the  landlord  being  nnder 
an  obligation  to  grant  a  new  term  upon  a  notice 
hy  the  tenajat  demanding  renewal  "at  least 
twelve  months  before  the  expiring  of  the  above 
term  of  nineteen  years."  The  only  question  was 
whether  the  specific  term  of  nineteen  years,  which 
the  contracting  parties  had  in  view,  was  to  run 
from  the  Whitsunday  of  entry  to  the  Whitsunday 
of  ish  as  to  the  houses  and  grass,  or  from  the 
later  date  of  entry  to  the  arable  lands  till  the  time 
of  the  tenant  leaving  them.  It  was  held  by  this 
House  (affirming  the  judgment  of  the  Court  of 
S^on),  that  Whitsunday  was  the  term  which  the 
parties  contemplated  for  the  expiring  of  the 
nineteen  years,  and  that  the  tenant,  having  failed 
to  give  notice  twelve  months  before  that  term, 
was  not  in  a  position  to  demand  a  renewal  of  his 
leaae.  I  cannot  regard  the  decision  in  Wight  v. 
Hopetoun  aa  establishing  the  principle  contended 
for  by  the  appellant,  which  appeared  to  me  to  be 
this :  that  no  words  of  demise  will  be  sufficient  to 
create  a  tenancy  of  arable  land  under  crop, 
after  houses  and  grass  lands  are  surrendered  to 
the  landlord,  so  long  as  the  demise  is  made  for 
the  sole  purpose  of  enabling  an  outgoing  tenant 
to  tend  his  crop  and  reap  it  at  maturity.  The 
proposition  is,  to  my  mind,  altogether  unin- 
telligible, because  the  quality  of  the  possession 
bad  by  an  outgoing  tenant  of  land  under  crop, 
after  he  has  flitted  from  houses  and  grass  lands 
at  Whitsunday,  differ,  so  far  as  I  am  avrare,  in 
no  single  particular  &om  the  possession  of  lands 
nnder  crop  which  he  had  enjoyed  during  the 
previoas  years  of  the  lease,  which  was  admitted 
to  be  poBsession  under  his  tenancy.  No  such 
general  question  was  really  involved  in  the  decision 
:  of  Wight  V.  Hopetoun.  That  it  was  not  the  in- 
I  tention  of  the  noble  and  learned  Lords  who  gave 
i  judgment  in  that  case  to  negative  the  possibility 
of  a  double  ish,  one  for  houses  and  gi-ass,  and 
another  for  land  nnder  crop,  appears  from  the  judg- 
ment of  Lord  Wensleydale,  who  said :  "  U  it  is  a 
lease  with  a  double  termination,  one  for  the 
houses  and  grass  land,  and  the  other  for  the 
arable,  I  am  dearly  of  opinion  that  the  majority 
of  the  judges  have  come  to  the  right  conclusion. 
The  leading  judgment  in  this  case  was  delivered 
in  the  rLret  Division  by  Lord  M'Laren.  The 
Lord  President  concurred  in  the  views  expressed 
by  his  Lordship,  and  in  the  additional  observa- 
tions which  were  made  by  Lord  Kinnear.  Lord 
M'Laren  was  of  the  same  opinion  with  the  Lord 
Ordinary  in  regard  to  the  proper  construction  of 
the  time  indicated  in  the  lease  as  the  separation 
of  the  way-goiiig  crop  from  the  ground.  Upon 
that  point  his  Lordship  observed  :  "  The  reason 
why  the  expression  'separation  of  the  crop'  is 
naed  in  the  clauses  relating  to  entry  and  removal 
is  that  the  incoming  tenant  may  have  access  to 
each  field  as  soon  as  its  crop  has.  been  gathered 
in,  and  shall  not  be  liable  to  be  kept  out  of 
possession  by  a  troublesome  outgoing  tenant  in 
the  assertion  of  a  theoretical  right  to  retain 
possession  until  Martinmas.  But  this  construc- 
tion is  quite  consistent  with  Martinmas  being  the 
antomnal  term  whenever  it  is  necessary  that 
something  to  be  done  in  fulfilment  of  the  lease 
shoold  be  referred  to  a  definite  day,  payment  of 
rent  bong  a  clear  case  in  point.  I  have,  there- 
fore, no  mfBculty  in  holding  that,  where  notice 
has  to  be  given  four  months  before  the  autumnal^ 
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term,  the  term  of  Martinmas  is  the  time  from, 
which    the    period    of    four    months    is    to    be 
reckoned."     I  entertain   little    doubt   that   the 
contract  embodied  in  the  lease  before  us  makes 
effectual  provision  for  three  terms  of  entry  and 
three  terms  of  ish,  in  i-egard  to  different  portions  of 
the  subjects  tet ;  and  that,  until  the  arrival  o£ 
each  term  of  ish,  a  proper  right  of  tenancy  exists 
with  respect  to  such  port  of  the  subjects  let  as. 
the  tenant  is  boimd  to  quit  possession  of  at  that 
term.     I  am  also  of   opinion  with  the  learned 
judges  of  both  courts  below,  and  for  substantially 
the  same  rea;Bons,  that,  in  cases  like  the  present, 
the  expression  "  separation  of  tlie  crop  "  ought  to 
be  read  as  signifying  the  term  of  Martinmas.    I 
venture  to  think  that,  whether  tested  by  reference 
to  their  proper  meaning,  or  to  their  legal  effect, 
"  separation  of  the  crop  "  and  "  the  Martinmas 
term  "  are  equivalent  expressions  when  they  occur 
in  a  Scotch    lease.      When   the    arable    ish    is 
Martinmas,  the  outgoing  tenant  could  not  prevent, 
his  successor  from  ploughing  before  that  term, 
land  from  which  his  crop  had  oeen  removed ;  nor, 
in  the  case  of  a  late  tenant,  could  his  successor' 
prevent  him  from  reaping  his  crop  after  the  term. 
And  in  my  opinion,  whichever  of  these  expressions, 
be  used  in  the  lease,  it  must  be  taken  to  mean  the 
actual  term  of  Martinmas  in  all  cases  where  the . 
contractual  rights  of  landlord  and  tenant  are  made  ' 
to  depend  upon  their  giving  a  previous  notice. 
Upon  any  other  interpretation  many  conditions 
to  be  performed  after  Whitsunday,   at  a  time 
previous  to,  and  dependent  upon,  the  date  of  the 
tenant's  removal  from  lands  under  crop,  would 
become  inextricable.     Assuming  the  right  con-  - 
struction  of  the  lease  to  be  that  which  I  have  ■ 
indicated,  the  question  still  remains,  which  of  the . 
three  periods  ot  ish  ought  to  be  regarded,  for  the. 
purposes  of  this  appeal,  as  the  determination  of , 
the  respondent's  tenancy  within  the  meaning  of 
sects.  2  and  7  of  the  Act  ?    The  definition  which 
the  Act  nvea  of  the  expression  "  determination  of 
tenancy     is  not  definitive  for  all  purposes.    It  is 
defiined  in  sect.  43  as  meaning  "  the  determination 
of  a  lease  by  reason  of  effiuxion  of  time,  or  any- 
other  cause."    That   explanation  affords  no  aid 
in  ascertaining  whether  the  punctum  temporis-- 
from  which  the  time  for  giving  a  notice  is  to  be 
calculated  retro  is  the  first,  the  second,  or  the  last 
term  of  removal.    That  is  a  question  which,  in 
my  opinion,  must  be  decided  according  to  the 
nature  and  object  of  the  notice ;  and  I  can  detect 
no  inconsistency  in  holding  that  in  one  section  of ' 
the  Act  requiring  notice  the  beginning  of  removal, 
and  that  in  another  the  final  removal,  of  the  tenant 
may  be  contemplated.    In  this  case  I  have  come 
to  the  conclusion  that  the  "  determination  of  a 
tenancy,"  as  that  expression  occurs  in  sects.  2; 
and  7  of  the  statute,  refers  to  the  time  when  the 
tenant  finally  gives  up  possession  of  the  subjects 
which    in    the    statute    are    described    as    his 
"  holding."    Sect.  2  is  framed  upon  the  assump- 
tion that  his  quittance  of  his  nolding  and  the: 
determination  of  his  tenancy  are  to  be,  in  point 
of  time,  coincident ;  a  holding  which  entitles  the 
tenant  to  the  benefit  of   ite    provisions    must, 
according  to  sect.  35  of  the  Act,  be  "  either  wholly 
agricultural  or  wholly  pastoral,  or  in  part  agri- 
cultural, and  as  to  the  residue  pastoral."    "The 
respondent's  holding,  in  so  far  as  it  consisted  of 
lands  in  crop  after  Whitsunday  1892,  was  and- 
cultural,  and  that  is,  in  my  opinion,^safficient  lor 
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the  disposal  of  this  appeal.  Bnt  I  entertain 
serious  doubts  whether,  uter  his  removal  in  the 
antnmn  of  1892,  the  respondent  remained  in 
poeaession  of  any  holding  within  the  meaning  of 
the  Act.  I  do  not  think  that  the  bare  possession 
of  a  bam,  bainyard,  and  two  outhouses,  uncon- 
nected with  any  land  either  pastoral  or  agri- 
cultural,  is  possession  of  a  holdm^  recognised  bj 
the  Act.  That  view  of  its  provisions  does  not 
appear  to  me  to  be  in  the  least  inconsistent  with 
the  nuun  object  of  the  Act,  which  obviously  was 
to  confer  certain  benefits  upon  an  outgoing 
tenant.  He  can  have  no  practical  difficulty  in 
intimating  his  claim  to  compensation  for  improve- 
ments four  months  before  Martinmas.  To  post- 
pone that  intimation  until  four  months  before  the 
following  Whitsunday,  when  he  cedes  possession 
of  subjects  neither  agricultural  nor  pastoral,  and 
not  required  for  anv  purpose  connected  with  lands 
either  agricultural  or  pastoral,  would,  in  my 
opinion,  be  unnecessary,  and  would  suspend  for 
BIX  months  his  right  to  recover  moneys  which  he 
had  previously  expended  for  the  benefit  of  his 
landlord  or  his  successor  in  the  tenancy.  Not 
onlr  so,  but  in  so  far  as  concerns  the  bulic  of  the 
statutory  improvements  specified  in  part  3  of  the 
schedule,  to  which  the  consent  of  the  landlord  is 
not  required,  it  would  be  difficult,  if  not  im- 
possible, for  the  landlord  to  check,  or  for  an 
iirbiter  to  assess  satisfactorily,  the  amount  of  the 
tenant's  claim,  if  the  time  for  giving  notice  were 
extended  to  the  15th  Jan.  following  the  tenant's 
removal  from  lands  under  crop.  For  these  reasons 
I  am  of  opinion  that  the  interlocutors  appealed 
from  ought  to  be  affirmed  with  costs.  Lord 
Shand,  wno  heard  the  arguments,  but  is  unable 
to  be  present  to-day,  has  requested  me  to  state 
that  the  opinions  which  I  have  expressed  have  his 
entire  concurrence. 

Lord  HoBBis  concurred. 
InUrloctUors    appealed    from   affirmed,    and 
appeal  dismUsed  with  costs. 

Solicitors  for  the  appellant,  Adam  Bum  and 
8<m,  for  H.  and  H.  Tod.  Edinbureh. 

Solicitors  for  the  respondent,  Andrew  Wood  and 
Go.,  for  Pringle,  Dallas,  and  Co.,  Edinburgh. 
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July  24.  26,  and  Aug.  10. 

(Before   The    Lord    Chancellob    (Herschell), 

LiNDLET  and  Davet,  L.JJ.) 

Be  The  Clekqy  Oephan  Coepobation.  (a) 

APPEAL   FBOM    THE   CHANCEBT   DIVISION. 

Charity — Compulsory  sale  of  lands  to  raihoay  coni' 
pany — Volxmtary  suhscrijitions  and  donahons — 
Endowment — Consent  of  Charity  Commissioners 
— Lands  Clauses  Consolidation  Act  1846  (8  <fc  9 
Vict  e.  18).  s.  69—CharitahU  Trusts  Act  1853 
(16  &  17  Vict.  c.  137),  ss.  10,  62,  60— Charitable 
Trusts  Act  1855  (18  &  19  Vict.  e.  124),  «.  29. 

The  income  of  any  endoicment  of  a  charity  prim& 
facie  means  income  derived  from  any  invested 
(a)  Beported  by  E.  A.  Scuatcbley,  Esq.,  Barriater-at-Law. 


funds ;  hul,  in  the  case  of  a  charity  partly  main- 
tained by  voluntary  tubseriptiona,  and  portly  I>y 
the  income  of  any  endowment,  hequetts  and 
donatumt  for  the  general  purposes  of  a  eharili/, 
which  may  be  laufuUy  applied  as  income  con- 
sistently with  the  terms  of  the  gift,  are  exempt  fron 
the  jurisdiction  of  the  Chanty  Commissionen  ; 
and  suck  gift*,  and  the  income  thereof,  are  not 
brought  within  the  jurisdiction  by  being  invested 
by  the  governing  body  of  the  charity. 

Land  belonging  to  a  charity  had  been  taken  by  a 
railway  company  under  the  powers  conferred  bf 
their  special  Act  whereby  the  purchase  montij 
was  fixed  at  40,0002.  the  Charity  Commit- 
sioners  having  intervened,  the  sum  of  50002.,  pari 
of  the  purchase  m,oney,  had  been  paid  into  eouri. 
The  land  had  originally  been  bought  by  tht 
charity  out  of  moneys  produced  by  the  saU  (/ 
co7isols,  which  were  derived  from  investmeatt  of 
voluntary  contributions,  and  were  avaUablefor 
the  general  purposes  of  the  charity,  and  could  he 
dealt  laith  as  income.  The  charity  had  potur 
under  their  Act  of  incorporation  to  purduut 
land,  but  there  was  no  provision  empowerinf 
them  to  sell  or  let  the  land  so  purchased,  i 
power  of  sale  was,  however,  conferred  by  tht 
special  Act  of  the  railway  company  above  r^errtd 
to.  A  petition  was  presented  by  the  chanty  for 
payment  of  the  50002?  to  them  as  being  absoluUiij 
entitled  thereto. 

Held,  that  the  proceeds  of  the  tale  of  the  land  wen 
stm  applicable  as  income  to  the  general  purpestt 
of  the  charity,  and  therefore  exempt  from  the 
jurisdiction  of  the  commissioners ;  and  thai 
direction  for  payment  to  the  charity  could  be 
rightly  made. 

The  Governors  of  the  Charity  for  the  BeUef  of  the 
Poor  Widows  and  Orphans  of  Glergjrmen  r. 
Sutton  (27  Beav.  651)  considered. 

Decision  of  Kekewieh,  J.  (70  L.  T.  Bep.  6431 
affinned. 

A  PLOT  of  land  belonging  to  the  Clergy  Orphsn 
Corpoi-ation,  and  situated  near  Lord's  Cricket 
Ground,  St.  John's  Wood-road,  had  been  taken  by 
the  Manchester,  Sheffield,  and  Lincolnshire  Bail- 
way  Company,  under  the  powei-s  conferred  by  a 
section  ot  their  special  Act  of  1893,  whereby  the 
purchase  money  was  fixed  at  40,0002.  As  a  result 
of  the  intervention  of  the  commissioners  previonslv 
to  the  passing  of  the  Act,  the  sum  of  50002.,  part 
of  the  purchase  money,  had  been  paid  into  court 
under  the  provisions  of  the  Lands  Clauses  Act 
1845  to  the  credit  of  ex  parte  the  railway  companj" 
in  the  matter  of  the  special  Act  in  respect  of  land 
belonging  to  the  chanty  "  in  fee  simple  without 
power  of  sale." 

The  land  had  originally  been  bought  by  the 
charity  under  the  powers  conferred  on  them  by 
49  Geo.  3,  c.  xviii.,  passed  for  the  regulation  of 
the  charity,  out  of  moneys  produced  by  the  sale  of 
consols  which  were  derived  from  investments 
of  voluntary  contributions  and  were  available  for 
the  general  purposes  of  the  charity,  and  could  be 
dealt  with  as  income.  The  Act  of  Geo.  3  expressly 
empowered  the  charity  to  purchase  land,  bat 
contained  no  provision  empowering  them  to  sell 
or  let  the  land  so  purchased,  and  the  only 
statutory  power  of  sale  which  the  charity  had  was 
that  contained  in  or  conferred  by  the  section  of 
the  special  Act  of  the  rsulway  company  already 
Inferred  to. 
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A  peiaiaon  was  presented  by  the  charity  for 
payment  of  the  50002.  to  them  as  being  absomtely 
entitled  thereto,  but  was  opposed  by  the  Ohari^ 
Oommisaioners  on  the  ground  that  the  fund  in 
■eonrt  represented  land  which  the  charity  had  no 
power  to  sell  or  dispose  of  without  the  consent  of 
the  commissioners. 

In  April  1894  the  petition  came  on  to  be 
heard  before  Kekewich,  J.,  when  his  Lordship 
decided  that  the  case  was  governed  by  The 
Oovemora  of  the  Charity  fin-  the  Belief  of  the  Poor 
Widtws  and  Orphans  of  Clergymen  v.  Sutton  (27 
Bear.  651) ;  and  that  the  land  in  question  having 
been  purchased  and  paid  for  out  of  the  general 
funds  of  the  corporation  voluntarily  contributed 
to  its  support  was  not  an  "  endowment  "  within 
the  Charitable  Trusts  Acts  so  as  to  make  the  con- 
sent of  the  commissioners  necessary  to  the  sale  of 
it;  and  his  Lordship  directed  the  fund  in  court  to 
be  paid  out  to  the  corporation  (70  L.  T.  Bep. 


From  that  decision  the  commissioners  now 
appealed. 

Sir  John  Bighy  (Attorney-General)  and  Vaughmi 
EavtMns  for  the  appellants. — The  fund  in  ques- 
tion represents  land  which  the  corpoi-ation  had  no 
power  to  sell  or  dispose  of  without  the  consent  of 
the  Charity  Commissioners.  The  decision  of  Lord 
Bomilly,  M.R.  on  the  meaning  of  the  word 
■"  endowment "  in  the  case  of  The  Oovemors  of 
fke  Charity  for  the  Belief^  the  Poor  Widows  and 
Orphans  of  Clergymen  v.  Siitton  (27  Beav.  651),  by 
which  Kekewich,  J.  considered  himself  bound, 
was  we  submit  wrong,  and,  although  it  has  been 
reluctantly  followed  by  numerous  judges  of  first 
instance,  it  ought  now  to  be  overruled  by  this 
•court  See  the  observations  of  Stirling,  J.  in  Be 
St.  John-street  Wesleyan  Methodist  Chapel, 
Chester  (69  L.  T.  Rep.  105 ;  (1893)2  Ch.  618,  634.) 
They  discussed  the  provisions  of  sects.  62  and  66 
•of  the  Charitable  Trusts  Act  1853. 

Warmington,  Q.C.  and  Dibdin  for  the  respon- 
•dents,  the  corporation. — The  fund  was  originally 
a  "  donation  or  bequest  "  not  specifically  applied, 
and  it  did  not  lose  that  character  on  being 
invested  in  consols.  Nor  did  it  lose  that  cha- 
racter when  the  consols  were  sold  and  the  pro- 
•eeeds  applied  in  the  purchase  of  land.  The  62nd 
section  of  the  Charitable  Trusts  Act  1853.  con- 
templates the  fund  being  applied  "  from  time  to 
time."  Ch^ties.  are  not  bound  to  keep  their 
Wances  lying  idle  on  pain  of  bringing  them 
within  the  jurisdiction  of  the  Charity  Commis- 
<Doners.  We  submit  that,  in  substance,  Sutton's 
<»ae  {ubi  sup.)  was  rightly  decided.  But,  even  if 
not  80,  to  overrule  it  now,  after  it  has  been  in 
force  for  over  thirty  years  and  followed  in  many 
fohaequent  cases,  would  be  to  disturb  titles  and 
interfere  with  properties  sold  on  the  authority  of 
it.  The  decision  has  been  followed  in,  among 
other  cases, 

The    Royal  Society  of  London    v.   Thompson,  44 

L.  T.  E«p.  274 ;  17  Ch.  Div.  407,  415; 
Finnxt  to    Forbes;  Ex  parte  the   Trustees  of  the 

Tower  Ward  SchooU,  48  L.  T.  Eep.  814 ;  24  Ch. 

Div.  591 : 
Re  The  Governors  of  the  Cliarity  for  the  Relief  <4 

the  Poor  Widoica  and  Orphans  of  Clergymen  and 

Siinner,  67  L.  T.  Eep.  751 ;  (1893)  1  Ch.  178, 

182  ; 
Se  St.  John-street  Wesleyan  Chapel,  Chester  (xthi 

sup.). 


They  referred  also'to-  .... 

Attarney-General>f.  Warren,  2  Swans.  302. 
S.  A.  8a)t»ason  for  the  respondents,  the  Man> 
chester,  Sheffield,  and  Lincolnshire  Bailway  Com-> 
pany. 

raughan  Hawhins  replied.       ^^^  ^^^  ^„^ 

Aug-  10. — Thet  following  written  judgment  of 
the  court  (the  Lord  Chanoellor,  Lindley  and 
Davey,  L.JJ ,)  was  delivered  by 

•  Davkt,  L;J.— The  real  and  substantial  question 
on  this  appeal  is,  whether  the  Clergy  Orphan 
Corporation  is  subgect  to  the  juiisdiction  of  the 
Charity  Commissioners  and  to  the  provisions  of 
the  Charitable  Trusts  Act  so  far  as  reg^ards  their 
land  in  St.  John's  Wood,  which  is  or  was  the  site 
of  their  school,  but  has  been  sold  to  a  railway 
company  under  the  ptovisions  of  an  Act  of  Parlia^ 
ment.  The  corporation  is  undoubtedly  a  charity 
within  the  meaning  of  the  Acts.  The  question 
is  whether  the  land  and  the  purchase  money 
which  now  represents  it  are  exempted  from  the 
jurisdiction  by  the  provision  of  sect.  62  of  the 
Charitable  Trusts  Act  1853.  The  first  exemption 
is  of  charities"  wholly  maintained  by  voluntary 
contributions."  It '  is  not  contended  that  the 
corporation  is  within  this  description.  But  we 
may  observe  that,  if  these  words  are  read  in  their 
widest  and  most  liberal  meaning,  every  charity 
in  the  kingdom  would  be  exempt,  for  we  suppose 
that  the  ultimate  source  of  all  charitable  endow- 
ments is  to  be  found  in  the  spontaneous  bounty 
of  founders  and  supporters.  The  words  are,  we 
think,  intended  to  describe  a  charity  which  has 
no  invested  endowment  yielding  an  income  for  its 
support,  but  is  dependent  on  the  gifts  of  the 
benevolent,  whether  recurrent  or  occasional,  and 
whether  inter  vivos  or  by  will.  The  second 
exemption  which  applies  to  this  case  is  in  the 
following  words:  "Where  any  charity  is  main- 
tained partly  by  voluntary  subscriptions,  and 
partly  by  income  ai-iaing  from  anv  endowment, 
the  powers  and  provisions  of  the  Act  shall,  with 
respect  to  such  charity,  extend  and  apply  to  the 
income  from  endowment  only,  to  the  exclusion 
of  voluntary  subscriptions,  and  the  application 
thereof;  and  no  donation  or  bequest  unto  or  in 
trust  for  any  such  charity  as  last  aforesaid,  of 
which  no  special  application  or  appropriation 
shall  be  directed  or  declared  by  the  donor  or 
testator,  and  which  may  legally  be  applied  by 
the  governing  or  managing  body  of  such  charity 
as  income  in  aid  of  the  voluntary  subscription, 
shall  be  subject  to  the  jurisdiction  or  control  of 
the  said  board  " — i.e.,  the  Charity  Commissioners 
— "or  the  powera  or  provisions  of  this  Act." 
Before  we  proceed  to  comment  on  this  enact- 
ment we  ask  what  is  meant  by  an  "en- 
dowment." The  interaretation  of  this  word 
is  given  in  sect.  66,  which  enacts  as  follows :  "The 
expression  'endowment'  shall  mean  and  include 
airlands  and  real  estate  whatsover  of  any  tenure, 
and  any  chai-ge  thereon,  or  interest  therein, 
and  all  stocks,  funds,  moneys,  securities,  invest- 
ments, and  personal  estate  whatsoever,  which 
shall  for  the  time  being  belong  to,  or  be  held  in 
trust  for  any  chaiity,  or  for  all  or  any  of  the  ob- 
jects or  purposes  thereof."  We  can  see  no  suffi- 
cient reason  for  limiting  or  restricting  the  meaning 
of  these  words,  or  for  confining  the  words  to  pro- 
perty held  upon  some  special  purpose  or  tmat.  in 
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oonnection  with  a  charitr  as  distinguiBhed  from 
the  general  purposes  of  the  charity.  On  the  con- 
trary, the  words,  "  in  trust  for  any  charity  or  for 
all  or  any  of  the  objects  or  purposes  thereof,"  seem 
to  us  to  preclude  any  sucn  hmited  construction. 
We  conclude,  therefore,  that  the  words  mean  what 
they  saj,  and  that  all  property  of  every  description 
belongmg  to  or  held  in  trust  for  a  charity,  and 
whether  held  upon  trusts  or  conditions  which 
render  it  lawful  to  apply  the  capital  to  the  main- 
tenance of  the  chanty,  or  upon  trusts  which 
confine  the  charitable  application  to  the  income, 
is  an  endowment  within  the  meaning  of  the  Act. 
"We  return  now  to  sect.  62.  We  observe  that  the 
words  used  are  "  voluntary  subscriptions."  We 
think  that  these  words  are  used  m  a  popular 
sense,  and  denote  recurring  ^ts  repeated  annually 
or  otherwise,  with  moi-e  or  less  regularity.  Dona- 
tions or  bequests,  which  would  be  included  as  well 
as  subscriptions  in  the  general  term  contributions, 
are  dealt  with  in  the  foUowing  sentence.  The  next 
words  to  be  noticed  are — "  partly  by  income 
arising  from  any  endowment."  Bearing  in  mind 
the  definition  of  endowment,  we  think  that  these 
words,  if  they  were  not  qualified  by  the  subsequent 
context,  would  mean,  and  so  far  as  they  are  not 
so  qualified  do  mean,  income  derived  from  any  in- 
vested funds  belonging  to  the  charity,  and  any 
charity  which  depends  for  its  maintenance  partly 
on  voluntary  subscriptions  and  partly  on  income 
from  investments  would  be  withm  the  description. 
The  next  sentence,  however,  must  be  read  as  a 
proviso  on,  or  qualification  of,  the  previous  enact- 
ment, because  it  is  made  applicable  only  to  "  any 
such  charity  as  last  aforesaid,  i.e., to  what  has  been 
called  at  the  Bar  a  mixed  charity.  The  effect  of 
this  proviso  is,  in  our  opinion,  to  exempt  from 
the  jurisdiction  every  donation  or  bequest  for  the 
general  purposes  of  uie  charity,  which  is  given  on 
such  terms  that  the  capital  may  legally  be  applied 
for  the  maintenance  of  the  chanty,  but  to  leave  sub- 
ject to  the  jurisdiction,  an  endowment  for  general 
purposes  the  income  only  of  which  is  applicable 
to  maintenance.  We  are  farther  of  opimon  that, 
if  the  exempted  donation  or  bequest  or  any  sub- 
scriptions are  in  fact  invested  by  the  governors 
with  the  intention  that  they  shall  form  a  per- 
manent fund  or  endowment,  such  investments  or 
the  income  thereof  are  exempt  from  the  juris- 
diction, and  such  income  is  excepted  from  the 
income  from  endowment  "in  the  previous  sen- 
tence." That  this  is  so  is,  we  think,  made  clear 
frova  the  last  sentence  of  the  section  specially  re- 
ferring to  donations,  bequests,  and  voluntary 
subscnptions  which  have  been  invested.  This 
sentence  is  again  a  proviso  on  the  immediately 
preceding  words.  The  effect  of  it  is,  that  the 
governing  body  by  appropriating  for  some  specific 
purpose  and  investing  a  donation  or  bequest, 
or  any  subscriptions,  which  would  otherwise 
be  exempt,  do  not  bring  such  appropriated 
endowment  or  the  income  thereof  within  the 
jurisdiction.  We  have  thus  fai*  dealt  with  the 
construction  of  the  clause  apart  from  authori^. 
In  the  case  of  The  Governors  of  the  Charity  fir 
the  Relief  of  the  Poor  Widows  and  Orphans  of 
Clergymen  v.  Sutton  (27  Beav.  651),  Lord  Bomilly 
put  a  construction  on  these  sections.  Although  in 
the  result  Lord  Bomilly's  conclusion  may  not 
differ  much  from  that  which  we  have  endeavoured 
to  express  we  cannot  agree  with  him  in  the  reason 
which  he  gave   for  his  judgment.    We  do  not 


think  it  was  a  legitimate  mode  of  interpretiiie 
the  Act  first  to  consider  the  ^nd  section  ma 
then  to  construe  the  inteipetration  clause  by  tiie 
62nd  section  of  the  Act.  Lord  Bomilly  held  tlat 
the  word  "  endowment "  in  the  66th  eectioii 
applied  only  to  endowments  for  a  special  porpose 
in  connection  with  a  charity  and  not  to  enaow- 
ments  for  the  general  purposes  of  the  charity.  Aa 
we  have  already  said,  we  cannot  agree  with  this 
construction  of  the  66tt  section,  and  we  may  &dd 
that  it  seems  to  us  inconsistent  with  otha 
sections ;  see,  for  example,  the  44th  section.  Lord 
Bomilly's  view  has  been  followed  in  other  cases, 
but  apparenUy  on  his  authority  without  the 
expression  of  any  opinion  as  to  its  correctness  b; 
the  judges  who  adopted  and  followed  it.  The 
test  whether  the  property  of  a  charity  is  an 
endowment  within  the  meaning  of  the  Act  is  not 
whether  it  is  applicable  to  the  general  purposes 
of  the  charity  or  only  to  some  specific  purpose  in 
connection  with  it,  although  tbis  circumstance 
may  be  important  in  considering  whether  the 
endowment  is  exempt  from  the  provisions  of  tii>e 
Act  in  the  case  of  a  chai-ity  falling  within  the 
description  in  sect.  66.  The  corporation  nov 
before  the  court  was  incorporated  in  the  year  1809 
by  an  Act  of  Parliament  by  which  it  was  recited 
that  the  society  had  been  formed  in  the  year  1749, 
and  had  been  supported  by  the  voluntary  sab- 
scriptions  and  donations  of  charitable  and  weU- 
disposed  persons.  The  corporation  was  empowered 
to  pui-chase  and  hold  lands  for  the  purposes  of 
the  charity,  and  by  sect.  2  the  governors  were 
empowered  to  apply  and  dispose  of  the  moneys 
ana  funds  already  given,  and  which  should  from 
time  to  time  be  contributed,  and  all  other  moneys 
and  funds  belonging  to  the  corporation  for  the 
purposes  mentioned  in  this  Act,  and  for  any  other 
purpose  relating  to  the  corporation  and  for  Uie 
benefit  of  it  at  Uieir  discretion.  In  the  year  1858- 
the  governors  sold  out  64001.  Consols,  part  of  a. 
larger  sum  then  belonging  to  the  corporation,  and 
out  of  the  proceeds  purchased  the  reversion  of  the 
land  in  St.  John's  Wood,  which  they  then  heW 
on  lease  and  on  which  the  school  for  the  clergy 
orphans  had  been  erected.  It  was  not  disputed 
by  the  counsel  for  the  Commissioners  that  the 
Consols  so  sold  out  arose  from  the  investment  of 
subscriptions,  donations,  and  bequests  which  the 
governors  might  have  legally  applied  as  income. 
We  cannot  hold  that  these  subscriptions,  dona* 
tions,  and  bequests  lost  that  character  by  being 
invested  in  consols.  Did  they  lose  it  when  the 
consols  were  sold  and  the  proceeds  applied  in  the 
purchase  of  land  P  It  seems  at  first  sight  a  strong 
thing  to  hold  that  lands  purchased  and  held  for 
the  purpose  of  carrying  on  the  charitable  work  of 
the  corporation  are  not  part  of  the  permanent 
capital  endowment  of  the  corporation.  But -we 
are  unable  to  say  that  the  investment  in  land 
altered  the  character  of  the  funds  invested.  The 
retention  of  the  lands  was  not  essential  to  the- 
existence  of  the  charity,  for  the  corporation  mi^ht 
have  bought  or  rented  schools  elsewhere,  or  a  site 
for  other  schools  might  have  been  given  to  them. 
In  these  circumstances,  we  cannot  hold  that  the 
funds  ceased  to  be  legally  applicable  to  income 
at  the  discretion  of  the  governors.  The  governors 
for  the  time  being  could  not,  we  think,  alter  the 
destination  of  the  funds,  or  the  trusts  upon  which 
they  were  held  by  investing  them  in  land,  or 
deprive  their  successors  of  the  discretion  vested  in 
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tbem.  We  are  therefore  of  opinion  that  the  pro- 
ceeds of  the  sale  of  the  lands  are  still  applicable 
as  income  to  the  general  purposes  of  the  charity, 
and  therefore  exempt  from  the  jurisdiction  of  the 
commissioners  and  tne  powers  and  provisions  of  the 
Charitable  Trusts  Acts.  It  is  unnecessary  to  say 
what  would  be  the  case  if  a  charity  had  no  sub- 
scription list,  and  relied  for  its  maintenance 
wholly  on  the  income  of  endowments  derived 
from  voluntary  donations  for  its  general  purposes 
in  past  years  which  had  been  invested  and 
capitalised.  We  will  only  observe  that  it  is  for 
those  who  claim  an  exemption  to  make  it  out,  and 
tiie  provisions  of  the  Act  on  which  we  have  com- 
mented seem  to  apply  only  to  a  charity  maintained 
partly  by  voluntary  subscriptions  and  partly  by 
mcome  of  endowments,  The  result  of  our  judg- 
ment, therefore,  is  (1)  that  income  of  any  endow- 
ment prima  facie  means  income  derived  from  any 
invested  funds  ;  (2)  but  that  in  the  case  of  a  charity 
partly  maintained  by  voluntary  subscriptions  and 
partly  by  the  income  of  any  endowment,  bequests, 
and  donations  for  the  general  purposes  of  a  charity 
which  may  be  lawfully  apphed  as  income  con- 
sistently with  the  terms  of  the  gift,  are  exempt ; 
and  (3)  that  such  gifts  and  the  income  thereof  are 
not  brought  within  the  jurisdiction  by  being 
invested  by  the  governing  body.  There  remains 
the  question  whether  the  learned  judge  was  right 
in  directingpayment  of  the  &0001.  to  the  conjora- 
tion.  Mr.  Yanghan  Hawkins  contended  that  a 
charity  cannot  sell  its  land  by  law  independently 
«{ the  Charitable  Trusts  Acts.  We  think  that 
statement  is  too  broad.  A  charitable  corporation 
can  sell  and  pass  the  legal  estate  to  a  purchaser, 
bat  he  takes  it  subject  to  the  obligation  of  showing 
that  the  sale  was  beneficial  to  the  charity  and  justi- 
fied by  the  circumstances :  (Attorney -Oeneral  v. 
Jforren,  2  Swanston,  302.)  But  we  doubt  whether 
this  principle  is  applicable  to  a  case  where  the 
land  represents  the  investment  of  funds  which  the 
governors  are  empowered  to  apply  and  dispose  of 
Mr  eveiy  purpose  of  the  charity  at  their  discre- 
tion. The  authorities  referred  to  seem  to  contem- 
plate a  case  where  the  land  is  part  of  the  perma- 
nent endowment  of  a  charity  the  income  of  which 
i«  applicable  by  the  governors.  We  are  therefore 
o(  opinion  that,  if  the  money  in  court  were 
ninvested  in  land,  the  governors  could  sell  it  at 
their  Secretion  and  apply  t^e  proceeds  as  income, 
ud  the  learned  judge  was  therefore  right  in 
directing  payment  to  the  corporation.  We  are  of 
opinion  that  the  appeal  should  be  dismissed,  with 

Appeal  dismisaed. 

Solicitor  for  the  appellant,  J.  M.  Clabon. 

Solicitors  for  the  respondents,  Bridges,  SawteU, 
Seywood,  Bam,  and  Dibdin ;  Curdiffes  and  Daven- 
fort. 


July  9, 10,  and  Aug.  8. 

{Before  the  Lord  Chancellor  (Herschell), 

LiNDLET  and  Davkt,  L.JJ.) 

Be  Tucker;  Tucker  v.  Tucker. (a) 

APPEAL  FROM  THE  CHANCERY  DIVISION. 

2Vi(jie«« — Investment — Loan  to  firm — Payment  of 
interest  by  firm — Liability  of  partners — Statute 
<>f  Limitations  (21  Joe.  1,  c.  16}— Mercantile  Law 
Amendment  Act  1856  (19  &  20  Vict.  c.  97),  «.  14. 

t<)  Bsporud  bj  E.  A.  SCBATCBLET,  Eki.,  Barrister-at-Law, 


By  his  vjili,  dated  in  1870,  a  testator,  who  died  in 
that  year,  empowered  his  trustees  to  invest 
certain  moneys  by  placing  the  same  "  on  deposit 
in  the  hands  of  the  firm  of  B.,  T.,  and  Co.,  should 
they  be  willing  to  receive  it,  at  interest ;  "  but  if 
not,  then  upon  the  usual  securities,  ujith  liberty 
"  to  call  in,  vary,  and  transpose  investments." 
At  the  date  of  the  testator's  death  a  considerable 
sum  belonging  to  him  was  on  deposit  vnth  the 
said  firm,  which  then  consisted  of  W.  and  H. 
The  trustees  left  it  in  the  hands  of  the  firm,  and 
subseqttently  added  other  sums  to  it.  H.  died  in 
1875.  Later  on  in  the  same  year  W.  admitted 
two  new  partners  into  the  firm.  By  a  deed  of 
dissolution  of  April  1883  W.  retired  from  the 
partnership  by  arrangement,  and  tlie  continuing 
partners  agreed  to  pay  the  debts  and  liabilities  of 
the  firm,  including  the  debt  due  to  the  testators 
trustees.  Down  to  March  1891  the  continuing 
partners  paid  interest  on  the  debt,  in  the  nam^  of 
the  firm  of  B.,  T.,  and  Co.,  to  the  person  benefi- 
cially entitled.  An  action  was  brought  by  tne 
bcTieficiaries  under  the  will  to  have  the  money 
restored. 

Held,  that  W.  wat  liable  for  the  debt  due,  the  case 
being  taken  out  of  the  StattUe  of  Limitations  by 
the  payment  of  interest  by  the  firm  after  W.» 
retirement  therefrom. 

Decision  of  Botner,  J.  (70  L.  T.  Bep.  127)  affirmed. 

Two  appeals  were  bronght  against  the  judgment 
of  Romer,  J.  (70  L.  T.  Eep.  127),  one  by  the 
defendant  W.  Tucker,  and  the  other  by  the 
defendants  the  executors  and  beneficiaries  imder 
the  will  of  J.  Kayess. 

With  respect  to  the  latter  appeal,  the  question 
whether  any  liability  attached  to  the  estate  of  J. 
Kayess  for  his  breach  of  trust  depended  upon 
the  inquiry  whether  his  estate  had  really  been 
damnified  oy  it,  for  if  W.  Tucker  discharged  the 
debt  no  loss  would  accrue  to  the  estate.  The 
court  could,  therefore,  express  no  opinion  as  to 
the  points  raised  in  that  appeal  until  the  result 
of  that  inquiry  was  known.  The  appeal  was 
argued,  but  was  ordered  to  stand  over  pending  the 
inquiry. 

Neville,  Q.C.  and  P.  8.  Stokes  in  support  of  the 
first  appeal. — The  fact  that  the  appellant  knew 
that  the  loan  was  trust  money  did  not  constitute 
him  a  constructive  trustee  of  it.  Nor  is  he  liable  for 
this  debt  after  retiring  from  the  partnership  firm 
in  1883.  The  contiuuing  partners  of  the  firm 
took  over  all  debts  and  liabilities,  and  agreed  to 
indemnify  him.  The  payment  of  interest  by  the 
firm  after  his  retirement  did  not  keep  the 
debt  alive  as  against  him.  Interest  having  been 
paid  by  his  co-debtor  only,  and  not  by  himself, 
STich  payment  does  not  operate  to  keep  alive  his 
liability :  (Mercantile  Law  Amendment  Act  1856, 
sect.  14.)  There  is  no  case  exactly  in  point.  The 
nearest  decision  is 

Watson  V.  Woodman,  L.  Bep.  20  Eq.  721. 
The  parent  of  interest  on  the  debt  by  the 
continumg  partner,  S.  6.  Tucker,  to  the  bene- 
ficiaries must  be  taken  to  have  been  made  by  him 
in  his  character  of  a  trustee,  and  not  as  agent  for 
or  on  behalf  of  the  firm  of  W.  Tucker.  Baker, 
Tuckers,  and  Co.  were  not  agents  for  W.  Tucker 
to  make  this  payment.  The  debt,  therefore,  is 
barred  by  the  Statute  of  Limitations,  and  the 
eestuis  que  tivst  must  look  to  their  trustees  alone 
for  the  security  of  their  trust  funds.    As  to  what 
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amounts  to  an  acknowledgment  within  the  Statute 
of  Limitations  see 

Morgan  ▼.  Rowlandt,  26  L.  T.  Bep.  855 ;  L.  Bep.  7 
Q.  B.  493. 

That  case  was  decided  since  the  passing  of  the 
Mercantile  Law  Amendment  Act  18.50,  and  was 
acted  on  in 

Re  Somerfet;  Bomeriet  y.Enrl  PotiUlt,  69  L.T.Bep. 
744 ;  (1894)  1  Ch.  231,  264. 

Haldane,  Q.C.  and  G.  F.  Hart  in  support  of  the 
second  appeid. 

^Haring  regard  to  the  fact  that  the  decision  in 
this  appeal  was  postponed,  the  arguments  need 
not  be  here  stated.] 

Chadwyck  Bealey,  Q.C.  and  W.  B.  Heath  for 

the  respondents,  tne  plaintiffs. — As  regards  the 
first  appeal,  W.  Tucker  knew  that  this  was  trust 
money,  and  we  submit  that  at  the  death  of  H. 
Tucker  he  became  a  constructire  trustee  of  it, 
having  notice  ot  the  trust  monej  in  his  hands : 
Erneet  v.  Croyndill  2  De  G.  F.  &  J.  175,  198. 

But  in  any  case  W.  Tucker  is  liable  as  a  partner 
in  the  firm,  and  the  payment  of  interest  on  the 
debt  prevents  the  Statute  of  Limitations  from 
being  a  bar.  The  payment  must  be  taken  to  have 
been  made  by  him  or  on  his  behalf.  The  case  of 
WaUon  Y.  Woodman  (ubi  *tip.),  which  has  been 
relied  upon,  is  not  really  in  point.  Nor  does  the 
Mercantile  Law  Amendment  Act  1856  apply  to 
the  present  case. 

[The  arguments  in  opposition  to  the  second 
appeal  are  omitted  for  the  reason  stated  above.] 

Neville,  Q.G.  replied  as  to  the  first  appeal. 
O.  F.  Hart  replied  as  to  the  second  appeal. 

Cur.  adv.  vult. 

Aug.  10. — The  following  written  judgments 
were  delivered : — 

The  Lord  Chancellor  (Herschell). — In  this 
case  there  are  two  appeals  from  Homer,  J.  One 
appeal  is  by  William  Tucker,  and  the  other  is  by 
the  executors  and  beneficiaries  of  the  will  of 
J.  Eayess.  As  regards  the  latter,  Homer,  J. 
found  that  Kayess  had  been  guilty  of  wilful 
default,  he  being  a  trustee  under  the  will  of 
Stephen  Tucker.  The  learned  judge  directed  an 
inquiry  as  follows :  [His  Lordship  read  it,  and 
continued:]  That  inquiry  is  now  being  prose- 
cuted. If  William  Tucker  is  liable  ana  dis- 
charges the  debt  the  estate  will  suffer  nothing. 
We  tierefore  propose  to  deliver  judgment  now  in 
William  Tucker's  appeal,  and  to  leave  the  other 
appeal  until  the  inquiry  has  been  answered.  As 
regards  William  Tucker's  appeal,  the  question 
is  whether  William  Tucker  is  liable  to  make 
good  to  the  trustees  the  sum  of  money  deposited 
with  Baker,  Tuckers,  and  Co.,  or  whether  any 
claim  against  him  has  been  barred  by  the  Statute 
of  Limitations.  In  my  opinion  it  is  dear  that, 
in  1883,  when  William  Tucker  retired  from  the 
firm,  there  was  a  debt  due  from  him  and  his  co- 
partners to  the  trustees,  and  that  he  continued 
Uable.  I  think  there  was  no  novation  at  or  after 
that  date  which  discharged  him.  After  his  retire- 
ment the  business  was  carried  on  as  before,  and 
interest  on  the  money  which  had  been  deposited 
at  interest  in  Baker,  Tuckers,  and  Co.  waa  paid 
from  time  to  time  by  the  continuing  partners  in 
the  name  of  the  firm.    By  the  deed  of  dissolution 


it  was  agreed  that  notice  tliereof  should  not  be 
given  or  advertised  until  the  1st  Feb.  1884 ;  and 
after  that  date  it  was  left  to  the  option  of  any  cf 
the  parties  whether  it  should  be  advertised.  By 
the  deed  the  assejts  of  the  firm,  including  ilie 
goodwill,  were  to  be  taken  over  by  the  con- 
tinuing partners,  who  were  to  par  and  dis- 
charge all  the  debts  and  liabilities  of  the 
partnership,  and  jointly  and  severally  indem- 
nify the  retiring  partner,  who  was  to  receive 
by  instalments  (the  last  of  which  fell  due  in 
Dec.  1884)  a  sum  of  upwards  of  50,0001.  The 
deed  provided  that  whilst  any  money  wajs  owing 
by  the  continuing  partners  to  the  retiring  partner 
"  under  or  by  virtue  thereof  "  a  monthly  balance- 
sheet  should  be  delivered  to  the  retu-ing  -partner, 
and  he  might  at  anv  time,  by  leaving  notice  at 
the  counting-house  of  the  partnership,  call  in  tlie 
whole  amount  of  the  debt  owing  to  him,  and  vaa 
thereupon  entitied  to  collect  all  book-debts,  and  to 
enter  on  the  premises  and  carry  on  the  business 
on  his  own  account.  It  was  contended  on  behalf 
of  the  appellant  that,  inasmuch  as  the  interest 
had  only  been  paid  by  his  co-debtors  and  not  by 
himself,  the  provisions  of  the  Mercantile  Lav 
Amendment  Act  1856  (19  &  20  Vict,  c  97).  s.  14, 
prevented  such  payment  operating  to  keep  alivfr 
his  liability.  But  that  statute  merely  provides 
that  the  debt  shall  not  be  kept  alive  as  against  a- 
co-debtor  by  reason  only  of  the  payment  of 
interest  by  a  co-debtor,  and  was  not,  in  my 
opinion,  intended  to  have  any  application  wba« 
the  payment,  though  made  by  one  debtor,  wa» 
made  by  him  for  and  on  behalf  of  another  co- 
debtor  at  his  request.  In  the  present  case  the 
money  deposited  with  the  firm  was  deposited  on 
the  terms  that  interest  should  be  paid  until  tJie 
principal  had  been  repaid.  It  was  contemplated 
between  the  parties  that  the  business  should  he 
continued  by  the  continuing  partners,  and  of 
course  that  the  interest  should  be  paid.  The 
retiring  partner  had  an  interest  in  the  continuance 
of  the  business,  for  he  i-eserved  to  himself  the 
right,  if  any  debt  were  due  to  him  "  imder  or  by 
virtue  "  of  the  deed  of  dissolution,  to  resume  pos- 
session of  the  business.  Under  all  these  cir- 
cumstances I  think  the  fair  inference  is  (and 
this  was  the  conclusion  at  which  the  learned 
judge  below  arrived)  that  the  interest  was  paid 
from  time  to  time  by  the  continuing  partners  for 
and  on  behalf  and  as  the  agent  of  the  retiring 
pai-tner  as  well  as  on  their  own  account.  I  think, 
therefore,  the  judgment  in  this  appeal  should  be 
af&rmed. 

LiNDLET,  L.J. — ^As  the  appeal  by  the  execiitoi:» 
and  beneficiaries  under  the  will  of  J.  Kayess 
stands  over,  I  will  confine  my  judgment  to 
William  Tucker's  appeal.  William  Tucker  is 
alive,  and  his  liability  as  one  of  the  original 
borrowers  is  clear,  unless  he  has  been  released  or 
discharged  by  the  trustees  of  the  will,  or  unless 
his  liability  is  barred  by  the  Statute  of  Limita- 
tions. Helease  under  seal  is  not  alleged.  It  is 
contended  that  he  has  been  discharged  by  the 
trustees.  But  how  and  when  ?  He  remained  in 
the  firm  until  his  retirement  in  1883,  and  np  to 
that  time  he  was  clearly  liable  either  as  the  sur- 
vivor of  the  two  original  borrowers  or  joinfly 
with  his  new  partners  if  he  and  they  can  be 
regarded  as  having  become  so  liable  to  the 
trustees.  I  do  not  see  on  what  ground  it  can  be 
maintained  that  the  trustees  of  the  will,  one  of 


Digitized  by  CjOOQ  IC 


Dee.  1, 1894.] 


THE  LAW  TIMES. 


[Vol.  LXXI.-455 


Ct.  of  App.] 


Be  Tucker  ;  Tttceeb  «.  Tuceeb. 


[Ct.  of  App. 


whom  vas  his  own  partner,  dischar^d  him  from 
Ms  then  liability.  This  was  Romer,  J.'s  view,  and 
I  concur  in  it.  There  remains  the  question 
whether  his  liability  is  barred  by  the  Statute  of 
Limitations.  In  order  to  determine  this  question 
it  is  not  necessary  to  decide  whether  William 
Tacker,  although  originally  only  a  debtor,  was  so 
mixed  up  with  various  breaches  of  trust  as  to 
become  hable  as  a  constructive  trustee.  Romer,  J . 
was  of  opinion  that  William  Tucker  was  not  liable 
on  this  ground.  Assuming  this  view  to  be  correct 
it  does  not  afFect  WUliam  Tucker's  liability  as  a 
debtor.  His  liability  as  a  debtor  remains,  and 
this  liability,  in  im[  judgment,  is  not  barred  by 
the  Statute  of  Limitations.  Interest  on  the 
money  has  been  regularly  paid  under  arrange- 
ments with  him  ever  since  his  retirement  down  to 
Midsiuimer  1891 ;  and  apart  from  the  Mercantile 
Law  Amendment  Act  1856  (19  &  20  Vict.  c.  97) 
these  payments  would  be  amply  sufficient  to  pre- 
vent the  Statute  of  Limitations  from  running  in 
his  favour.  He,  however,  relies  on  sect.  14  of 
19  k  20  Vict.  c.  97  as  affording  him  protection. 
That  section  enacts  that :  "In  r^erence  to  the  pro- 
visions of  the  Act  of  21  Jac.  1,  c.  16,  s.  3,  and  of 
the  Act  of  3  &  4  Will.  4,  c.  42,  s.  3,  and  of  the 
Act  of  16  &  17  Vict.  c.  113,  s.  20,  when  there  shall 
be  two  or  more  co-contractors  or  co-debtors, 
whether  bound  or  liable  jointly  only  or  jointly 
and  severally,  or  executors  or  administrators  of 
any  conti-actor,  no  such  co-contractor  or  co-debtor, 
or  executor  or  administrator,  shall  lose  the  benefit 
of  the  said  enactments  or  any  of  them,  so  as  to 
be  chargeable  in  respect  or  by  reason  only  of  pay- 
ment of  any  principal,  interest,  or  other  money  by 
any  other  or  others  of  such  co-contractors  or  co- 
debtors,  executors,  or  administrators."  This  sec- 
tion is  not,  in  my  opinion,  applicable  to  this  case. 
If  the  true  view  is  that  William  Tucker  was 
sole  debtor,  the  Act  does  not  apply,  and  the  pay- 
ments of  interest  can  only  be  regarded  bjb  made 
by  the  continuing  partners  and  on  his  behalf.  On 
the  other  hand,  if  he  and  they  are  to  be  regarded 
as  jointly  liable  to  the  tmstees  of  the  will,  one  of 
whom  was  on  this  supposition  a  co-debtor  with 
him,  \  am  of  opinion  that  the  provisions  of  the 
deed  of  1883  were  such  as  to  show  that  the  pay- 
ments made  by  the  continuing  partners  were  made 
for  the  benefit  and  on  behaH  of  William  Tucker 
quite  as  much  as  of  themselves,  and  that  such 
arrangements  prevented  the  statute  relied  upon  by 
William  Tucker  from  applying  to  <  his  case.  Suca 
payments  were  made  in  order  to  conceal  his  retire- 
ment from  the  firm  and  to  prevent  the  money 
from  being  called  in  by  or  at  the  instance  of 
the  cestuis  que  trust.  The  fact  that  William 
Tucker's  retirement  from  the  firm,  was  never 
gazetted,  and  that  be  still  retained  an  interest  in 
the  business,  and  that  the  payments  were  made 
to  the  eettuis  que  trust  as  he  had  made  them,  viz., 
br  cheques  in  the  name  of  the  firm,  strei^hen 
tne  inference  that  they  were  really  made  on  his 
behalf.  Nor  was  he  called  as  a  witness  to  deny 
that  this  was  the  truth.  No  doubt  the  payments 
■were  also  made  by  his  copartners  on  their  own 
behalf,  for  they  regarded  themselves  as  liable  for 
the  debt,  and  had  indemnified  him  against  his  lia- 
bility to  the  trustees  of  the  testator's  will.  The 
words  "  by  reason  only  "  in  the  section  mast  not 
he  overlooked ;  and,  notwithstanding  Watson  v. 
Woodman  (L.  Rep.  20  Eq.  721,  7S»),  I  am  of 
opinion  that,  if  a  partner  retires  but  still  retains 


an  interest  in  the  partnership  business,  and  he 
agrees  with  his  copartners  that  his  retirement 
shall  be  kept  secret,  and  that  they  shall  pay 
interest  on  the  partnership  debts  so  as  to  prevent 
them  from  being  called  in,  and  such  payments  are 
made  accordingly,  the  outgoing  partner  is  not  pro- 
tected by  the  enactment  on  whicn  William  Tucker 
relies.  The  object  of  the  enactment  was  not  to 
faciUtate  frauds  upon  ci-editors,  but  to  protect 
debtors  from  stale  demands.  For  these  reasons 
I  am  of  opinion  that  William  Tucker  has  been 
properly  held  liable  for  the  debt  in  question,  and 
that  bis  appeal  ought  to  be  dismissed  with  costs. 
The  other  appeal  will  stand  over  until  it  has  been 
ascertained  whether  William  Tucker  can  pay  or . 
not. 

Datbt,  L.J. — On  this  appeal  the  sole  question 
is,  whether  the  right  of  action  against  William 
Tucker  is  barred  by  the  Statute  of  Limitations. 
It  is  not  absolutely  necessary  for  this  purpose  to 
say  whether  there  was  a  novation  when  Stephen 
Baker  Tucker  and  Arthur  John  Tucker  were 
admitted  into  the  firm,  that  is,  whether  Stephen 
Baker  Tucker  and  Arthur  John  Tucker  became 
jointly  liable  with  William  for  the  debt.  If  there 
were  no  such  novation  William  remained  the  sole 
debtor  at  law,  and  in  that  case  I  agree  with 
the  conclusion  which  the  learned  judge  in  the 
court  below  has  come  to  and  for  the  reasons 
which  he  has  given.  I  have  some  doubt, 
however,  whether  I  should  agree  with  the 
learned  judge  in  thinking  that  there  was  no  loan 
by  the  trustees  to  the  new  firms  other  than  the 
firm  constituted  by  Stephen  Baker  Tucker  and" 
Arthur  John  Tucker  alone.  1  think  that  the 
recitals  and  operative  part  of  the  deed  of  1891 
are  evidence  against  the  old  trustees,  Stephen 
Baker  Tucker  and  Cannon ;  that  the  sum  was  at 
that  date  in  the  hands  of  the  then  firm  of  Baker, 
Tuckers,  and  Co.,  and  that  they  stood  in  the  rela- 
tion of  debtors  to  the  trustees.  The  deed  of  1883 
is  evidence  against  Arthur  John  Tucker  also  and 
the  other  psu-ties  to  it,  that  they  accepted  that 
situation,  and  that  the  firm  were  the  real  debtors ; 
but,  even  if  this  is  not  so,  the  result,  in  my 
opinion,  so  far  as  regai-ds  this  appeal  is  the  same, 
because  I  agree  entirely  with  the  construction 
which  has  been  put  by  the  Lord  Chanoellor  upon 
the  section  of  the  Mercantile  Law  Amendment 
Act  which  has  been  referred  to.  With  regard  to 
the  case  of  Watson  v.  Woodman  (L.  Rep.  20  Eq.  721), 
HaII,  V.C.  came  to  the  conclusion  upon  the  facts 
of  that  case  that  the  arrangements  made  on  the 
dissolution  of  the  partnership  did  not  constitute 
the  continuing  partners  agents  for  the  retiring 
partner  to  pay  the  debt.  In  this  case  I  think  that 
under  the  express  arrangements  made  between 
them  and  embodied  in  tiie  deed  of  dissolution 
the  oontanuing  partners  paid  the  subsequent 
interest  at  the  request  of  the  retiring  partner,  and 
must  be  deemed  to  have  paid  it  for  the  purpose 
of  discharging  his  liability  under  arrangements 
with  him  as  well  as  their  own  ;  or,  in  other  words, 
they  paid  the  interest  on  his  aucount^and  as  his 
agents.  Therefore  there  is  an  arrangement 
between  the  parties  which  explains  the  payment 
in  addition,  and  beyond  the  mere  fact  of  payment. 
The  Mercantile  Law  Amendment  Act  consequently 
does  not  apply  to  the  case.  I  am  therefore  of 
opinion  that  this  appeal  should  be  dismissed  with 
costs. 

Appeal  ditmitted. 
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Solicitors  for  the  appellants,  Kennedy,  Hughei, 
and  Kennedy ;  Tufnell,  Southgate,  and  Sons. 

Solicitors  for_,  the  respondents,  Toeque  and 
Bcdyic. 


Aug.  6,  7,  and  9. 
(Before  Lindlet,  Lopes,  and  Kat,  hJJ.) 
The     Fobeion,    Ahebican,    and     Obhbbal 
Investment    Tbust    Cokpant    Lihitbo 

V.  Slopes. 

Collinohah  r.  Slopbb.  (a) 
appeal  fbom  the  chancebt  division. 
■  Company — Bondholders — Failure  of  objeot  of  com- 
pany— Compromite — "  Proeeedinge  eoneeraing  a 
trust" — Power  of  court    to  enjvrce — Bules   of 
Court,  Nov.  1893,  Order  XVI.,  r.  9  (a). 

-Three  actions  were  brought  by  the  holders  of  first 
mortgage  bonds  issued  to  provide  funds  for  the 
completion  of  a  raibeay  in  course  of  constrttction, 
the  proceeds  of  the  bonds  being  in  the  hands  of 
trustees .  The  first  and  third  actions  wore  brought 
by  a  substantial  minority  of  the  bondholders, 
which  minority  asked  for  a  return  of  such 
proceeds  of  the  bonds  a«  remained  in  the  hands 
of  the  trustees,  on  the  ground  that  the  con^letUm 
<y  the  railway  had  become  praetietMy  impossible, 
and,  consequently,  the  purpose  for  which  the 
^Hmds  had  oeen  issued  had  failed.  The  second 
■action  was  brought  by  a  small  majority  of  the 
bondholders,  who  desired  to  have  the  remaining 

'  proceeds  of  the  bonds  expended  in  continuing  tM 
construction  of  the  railway. 

Pending  certain  inquiries  directed  by  North,  J., 
before  whom  the  actions  came  on  for  trial,  a 
petition  was  presented  by  the  plaintiffs  in  the 
first  action  asking  the  sanction  of  the  court  to 
a  proposed  scheme  for  the  compromise  of  the 
litigaiion. 

North,  J.  refused    to  sanction    the  scheme.     On 

appeal  : 
-Held,  that  the  court  having  power  under  rule 
9a  of  Order  XVI.  to  approve  a  eonipro- 
.mise  in  the  absence  of  some  of  the  persons 
interested,  and  in  this  ease  the  proposed  com- 
promise being  beneficial,  the  scheme  would  be 
sanctioned,  subject  to  a  sum  being  set  apart  to 
meet  the  claims  of  tlie  dissentient  bondholders. 

Decision  of  North,  J.  reversed. 

Thbee  actions  were  brought  bj  holders  of  first 
mortgage  bonds  issued  to  provide  funds  for  the 
construction  of  the  Saragossa  and  Mediterranean 
Bailway,  the  proceeds  of  the  bonds,  amounting 
to  abont  225.000Z.,  being  in  the  hands  of  trustees, 
Sloper  and  others,  called  the  London  Gommis* 
sioners. 

The  first  action  was  brought  on  the  19th  Feb. 
1'892  by  the  Foreign,  American,  and  General 
Investment  Trust  Company  Limited,  and  other 
trust  companies  and  persons,  who  formed  a  sub- 
stantial minority  of  the  holders  of  the  bonds, 
asking  that  the  trusts  of  an  indenture  of  the  13th 
Feb.  1889,  under  which  the  proceeds  were  held 
by  the  London  Commissioners,  should  be  carried 
into  execution  under  the  direction  of  the  court ; 
the  principal  trust  being  for  the  construction  of 
the  railway. 

The  second  action  was  commenced  on  the  25th 
July  1892,  by  Collingham  and  others,  representing 

(a)  Beporteaby  E.  A.  SCBXTCHUT,  Esq.,  BurUter-at-Law. 


a  small  majority  of  the  holders  of  the  bonds,  who 
were  desirous  that  the  construction  of  the  lailmj 
should  be  carried  out;  also  asking  that  ilie  tixata 
of  the  indenture  of  the  13th  Feb.  1889  should  be 
carried  into  execution  under  the  direction  oi  the 
oonrt. 

On  the  5th  Aug.  the  plaintiffs  in  the  first  action 
delivered  their  statement  of  claim,  in  which  thej 
asked,  in  effect,  for  a  declaration  that  the  under- 
taking could  no  longer  be  carried  out,  and  thst 
the  money  remaining  in  the  bands  of  the  London 
Commissioners  should  be  returned  to  the  band- 
holders. 

The  third  action  was  commenced  on  the  10th 
Aug.  by  tlie  plaintiffs  in  the  first  action,  in  wfaidi 
they  admitted  a  charge  made  in  the  first  action 
acainst  a  company  called  the  Arragon  and 
Catalonia  Company,  formed  in  Sept.  1890  by  i 
number  of  the  bondholders  for  the  purpose  of 
obtaining  funds  for  their  own  protection,  bat 
asked  suDstantially  the  same  relief  as  in  the  firat 
action. 

In  Deo.  1892  and  Jan.  1893  the  three  actions, 
with  two  motions  and  a  summons  relating  thereto^ 
came  on  for  hearing  together  before  Norui,  J. 

The  facts  of  the  case  are  more  fully  set  out  in 
the  report  of  the  proceedings  before  North,  J. 
(69  L.T.  Rep.  39;  (1893)  2  Gh.  96). 

It  was  decided  by  North,  J.  that  there  appeared 
on  the  evidence  no  reasonable  prospect  that  tin 
railway  could  be  completed,  and  that,  on  the 
authority  of  Wilson  v.  Church  ;  Naiioiud 
Bolivian  Company  v.  Wilson  (41  L.  T.  B«p.  50; 
43  lb.  60  ;  13  Ch.  Div.  1 ;  3  App.  Gas.  176) 
the  bondholders  were  entitled  to  a  return  of  snch 
proceeds  as  remained  in  the  hands  of  the  tms- 
tees,  although  those  bondholders  who  desired 
that  the  moneys  should  be  applied  in  continuing 
the  construction  of  the  railway  were  in  a  compara- 
tively small  majority ;  the  return  to  be  subject  to 
the  payment  of  all  costs  and  expenses  which  had 
been  incurred,  and  also  to  a  sufficient  portion  of 
the  proceeds  being  applied  in  the  proper  realisa- 
tion of  the  assets  of  the  company.  And  his  Lord- 
ship directed  certain  inquiries  to  be  made  in 
chambers. 

Before  these  inquiries  had  heen  fully  answered 
by  the  chief  clerk  a  petition  was  presented  by  tiie 
plaintiffs  in  the  action  of  Collingham  v.  Sloper 
asking  the  sanction  of  the  court  to  a  proposed 
scheme  for  the  compromise  of  the  litigation. 

North,  J.  refused  to  sanction  the  scheme. 

The  Saragossa  Company  appealed  from  the 
original  judgment,  and  the  plaintiffs  in  the 
action  of  CoUingham  v.  Sloper  appealed  from  the 
refusal  to  sanction  the  scheme. 

The  two  appeals  now  came  on  to  be  heard 
together. 

Swinfen  Eady,  Q.G.  and  MarteUi  tor  the 
Saragossa  Company. 

Crackanthorpe,  Q.C.,  and  Eve  for  the  plaintiib 
in  CoUingham  v.  Sloper. 

MouUon,  Q.G.,  Byrne,  C^.C,  and  E.  C 
Macnaghten  for  the  plaintiffs  in  the  other 
actions. 

Cotens-Hardy,  Q.G.  and  A.  B.  Kirby  for  two  of 
the  commissioners. 

C.  T.  Mitchell  for  the  third  commissioner. 
Macaskie,  Butcher,  and  (?.  F.  Hart  for  different 
claimants  upon  the  fund. 
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LiNDLET,  L.J. — In  this  case,  as    legards  the 
non-assenting,  or  absent  bondholders,  I  have  no 
lientation  in  saying  that  I  take  upon  myself  the 
leepoiuibility  of  judicially  declaring  that,  in  my 
opinion,  it  is  in  their  interest  that  the  compromise 
should  be  carried  out.    Now,  until  Order  XVI., 
role  9a,  was  passed,  there  was  a  difficultv  in  such 
^ases.    There  was  .a  statutory  power  which  enabled 
the  court  to  sanction  a   compromise  to  enable 
majorities  to  bind  minorities,  where  before  the 
ooiut  had  no  such  power.    This  case  does  not 
«ome  within  any  of  the  Acts  that  confer  that 
■power.    But    this  Order  XVI.,  rule  9a,  is  very 
important.    It  does  not  affect  dissentients.    Eren 
If  there  is  only  one,  he  must  be  dealt  with.    I 
will  deal  with    the  dissentients    presently.    As 
T^ards  the  absentees,  the  power  of  the  court  has 
^)eea  enlarg^.    The  rule  says  this  :  "  Where  in 
;proceeding8  concerning  a  trust  a  compromise  is 
proposed  and  some  of  the  persons  interested  in 
the  compromise  are  not  parties  to  the  proceedings, 
but  there  are  other  persons  in  the  same  interest 
befme  the  court  and  assenting  to  the  compromise, 
iUie  court  or  a  judge,  if  satisfied  that  the  com- 
promise will  be  for  the  benefit  of   the  absent 
perscniB,  and    that   to  requli-e   service  on    such 
maaohB   would   cause   unreasonable   expense  or 
delay,  may  approve  the  compromise  and  order 
that  the  same  shall  be  binding   on  the  absent 
persons,  and  they  shall   be  bound  accordingly, 
except  where  the  order  has  been  obtained  by  fraud 
or  non-disclosure  of  material  facts."    Now  that 
1«  a  very  valuable  rule,  and  I  certainly  am  pre- 
pared to  act  upon  it  in  a   proper  case.    There 
always  was  power  in  the  court,  in  a  suit  properly 
'Constituted,  to  bind  the  rights  of  some  members 
■of  a  class  whose  interests  were  represented   by 
others  before  the  court.     But  the  power  to  enforce 
a  compromise,  or  to  declare  a  compromise  binding, 
ttnew.    I  think  it  is  an  extremely  beneficial  rule. 
"Sow,   having    heard    the    statements    made    in 
«apport  of  this  scheme,  and  in  opposition  to  it, 
I  Dam  not  the   slightest  doubt  that  it  is  an 
extremely  beneficial  one  to  everybody.    I  am  not 
■yoing  through  the  figures,  but  the  case  is  shortly 
this :   Here  is  a  oompanv  formed  for  making  a 
rulway  in  Spain.    The  thing  is  a  failure.    It  nas 
<xnne  to  a  desidlock.    Then  men  of  business,  and 
■those  who  put  money  into  it,  naturally  have  to 
lionsider  what  is  to  be  done.    As  to  working  out 
all  the  rights  of  the  parties,  that  means  simply 
endless  litigation,  and  one  object  of  this  com- 
promise is  to  put  an  end  to  tha^  and  see  if  some- 
tbing  cannot  be  saved  out  of  the  wreck.    One  has 
*f>  face  a  difficulty,  and  that  difficulty  can  only  be 
^><!ed  by  concessions  being  made.    The  theory  is, 
tliat  this  fund  over  which  we  have  jurisdiction 
J***  been  subscribed  for  a  partujular  purpose, 
«ad  it  is  said  that  it  is  going  to  be  applied  for 
*">»»  Tpstpoae  other  than  that  for  which  it  was 
•obecnbea.    Tou  must  look  at  it  as  a  whole,  and 
^hen  ^ou  come  to  imderstand  what  this  arrange- 
ment IS,  I  think  it  is  a  beneficial  one.    Tou  start 
^th  this :  that  the  railway  cannot  be  completed ; 
v»  thing  cannot  go  on ;  no  one  pretends  that  it 
^  goon,  notwithstanding  the  extension  of  time 
^oich  has  been  granted  by  the  Spanish  Grovem- 
ttojt  rinoe  North  J.'s  judgment    It  is  admitted, 
^Jjwi  by  everybody  before  the  court  that  the 
*'>ing  cannot  go  on.    That  leaves  us  with  the 
I     IIJ****!  question  of— What  is  best  to  be  done? 
I     uM  Kbeme  is,  I  think,  an  extremely  honest  one, 
1       'VoLLrn.,  1829«». 


and  an  extremely  beneficial  one.  The  evidence 
shows  that,  if  the  money  is  to  be  divided,  the 
outside  is  about  32.  18«.  per  bond.  There  are 
a  heap  of  claims,  some  of  which  are  said  not 
to  be  good,  against  this  fund.  That  may  be, 
but  stiu  there  are  claims,  and  they  will  hamper 
everybody  in  any  course  which  could  be  taken 
under  the  existmg  circumstances;  and,  if  all 
the  rights  were  strictly  worked  out,  it  would 
probably  lead  to  litigation.  The  scheme  is 
that  those  bondholders  who  assent  shall  take 
22. 10«.,  and  that  the  difference  between  that  sum 
and  32. 18<.  shall  be  laid  aside  in  order  to  get  rid 
of  those  conflicting  claims  which,  if  they  are 
alloweid  to  be  litigated,  will  require  that  sum ;  and 
then  the  whole  fund  will  go.  That  is  the  practical 
situation.  I  have  no  hesitation  in  saying  that  I 
think  this  is  a  proi)er  scheme  to  be  assented  to, 
and  to  be  made  binding  under  the  order  I  have 
referred  to.  Then  there  are  two  or  three  dis- 
sentients. We  have  no  power  to  bind  dissentients; 
and  the  only  way  to  deal  with  them  is  to  set  aside 
for  them  the  maximum  sum  which  the^  can  get. 
I  do  not  myself  see  why  they  should  dissent,  but 
there  may,  perhaps,  be  reasons  out  of  court  which 
we  know  nothing  about,  but,  as  far  as  I  can  iudge 
in  court,  I  do  not  see  myself  why  they  shomd 
dissent.  However,  6002.  must  be  set  aside  to 
answer  the  claims  of  those  who  do  dissent,  and 
then  th^  court  will  approve  the  scheme  on  the  part 
of  those  who  are  absent.  In  form,  I  think  the  right 
mode  of  dealing  with  the  case  will  be  to  stay  pro- 
ceedings under  North,  J.'s  judgment  with  liberty  to 
apply.  That  will  be  the  proper  form  as  to  that ; 
and  then  the  court  will  approve  the  compromise. 

Lopes,  L.J. — I  am  of  the  same  opinion.  This 
case,  to  my  mind,  is  a  valuable  illustration  of  the 
desirability  of  the  new  rule  to  which  reference 
has  been  made.  This  is  a  railway  in  Spain  which 
was  proposed  to  be  constructed  from  Saragossa  to 
the  sea.  The  Spanish  Government  made  a  con- 
cession, and  if  taie  line  could  have  been  carried 
out  it  would  have  been  a  line  of  railway  of  grtot 
utility.  But  circumstances  have  transpired 
which  make  it  impossible  for  the  railway  to  be 
carried  out.  It  is  admitted  in  this  case  that  the 
line  cannot  be  carried  out  under  any  circum- 
stances. We  have  to  face  the  difficulty  which  has 
been  placed  before  us,  and  to  determine  what  is 
best  to  be  done,  having  regard  to  the  interest  of 
all  parties  concerned.  Now,  a  very  larg^  number 
of  the  obligation-holders  assent  to  this  com- 
promise. There  are  a  certain  number  of  dlA- 
sentienta — I  think  three — representing  the  amount 
of  about  150  bonds.  Under  this  role  we  can 
deal  with  those  who  do  not  assent,  provided  we 
make  a  compromise  which  is  in  their  interest. 
And  I  have  not  the  slightest  hesitation  in  saying 
that  I  think  the  terms  proposed  are  in  the  interest 
of  the  absentees.  I  feel  quite  certain,  from  what 
I  have  heard  of  the  case,  that,  if  I  were  one  of  the 
bondholders,  I  should  readily  assent  to  take  the 
22.  10«.  in  cash.  Under  this  rule,  however,  we 
have  no  power  to  bind  dissentients,  and  it  has 
been  agreed  that  the  sum  of  6002.,  which  means  a 
sum  of  42.  per  bond,  shall  be  set  aside  for  them  ; 
that  being  the  maximum  which,  in  any  circum- 
stances, they  can  possibly  claim.  I  am  clearly 
of  opinion,  therefore,  that  this  compromise  ought 
to  be  approved. 

Kay,  L.J.  concurred.  ^^^  aUowed. 
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Thur$day,  July  5. 

(Before    Lord   Esheb,  M.B.,  Kat 
Smith,  L.JJ.) 

WaBBBN  v.  MvBBAT  and  OTHEB8.  (a) 


and 


APPBAL  FBOK  THB  QUBBN's  BENCH   DIVI8I0H. 

Statute  ofLimitationg — Beat  property — Ten  ant  at 
toill — MhUry  on  land  under  building  agreement — 
Agreement  to  take  a  leate — Implied  truit — 
3*4  Wm.  4,  c.  27,  «.  7. 

In  1790,  the  trustees  of  the  Marquis  Camden 
.  entered  into  a  building  agreement  unth  certain 
persons  as  to  a  piece  of  land  in  Camden  Town, 
and  these  persons  entered  into  possession  of  the 
land  under  the  agreement.  By  this  agreement 
they  agreed  to  develop  the  land  as  a  building 
estate,  and  the  trustees  agreed  that,  as  the  houses 
were  buiii,  they  ujotdd  grant  leases  of  them  for 
the  residue  of  the  term  of  ninety-nine  years  from 
1790.  By  these  leases,  a  certain  agreed  amount 
of  ground  rent  was  to  be  seewred  to  the  trustees. 
Mouses  were  accordingly  built ;  but  when  the 
agreed  amount  of  rental  had  been  secured  to  the 
trustees,  no  leases  of  the  houses  afterwards 
erected  were  in  fact  Wiade.  The  plaintiff,  who 
was  the  successor  of  the  persons  who  had  entered 
into  possession  of  the  land  in  1790  imder  (he 
agreement,  so  far  as  concerned  two  houses  as  to 
which  no  lease  had  in  fact  been  made,  remained 
in  possession  till  1890,  w^n  the  defendants,  the 
successors  of  the-  trustees  of  1790,  resumed 
possession.  ^  Neither  he,  nor  his  predecessors, 
ever  paid  a'ny  rent,  nor  gave  any  acknowledg- 
ment of  title  to  the  trustees  of  1790  or  their 
successors.  In  an  action  to  recover  possession  of 
the  two  houses,  he  contended  that  ne  and  his 
predecessors,  havina  been  tenants  at  will  within 
sect.  7  of  3  &  4  Will.  4,  c.  27,  were  entitled  to  the 
fee  simple  under  that  statute. 

Meld,  that  the  title  of  the  defendants  to  the  two 
houses  in  question,  had  not  been  barred  by  the 
ttattUe. 

Per  Kay,  LJ. :  The  proviso  in  sect.  7  applies  to 
iWiflied  trusts,  as  well  as  to  express  trusts. 

Dranunond  v.  Sant  (25  L.  T.  Bep.  419 ;  L.  Rep. 
6  Q.  B.  763)  approved. 

This  was  an  appeal  from  the  judgment  of  Wills,  J. 
at  the  trial  of  the  action  without  a  jury. 

The  action  was  brought  to  recover  possession  of 
two  houses,  Nos.  3  and  4,  Archer-street,  Camden 
Town,  and  for  damages  for  trespass.  The  defen- 
dftnts  were  sued  as  the  trustees  of  the  will  of  the 
second  Marquis  Camden.  By  an  agreement 
dated  the  2ud  June  1790,  and  made  between  the 
trustees  of  the  Marquis  Camden  of  the  one  part, 
and  Kirkman  and  Hendy  of  the  other  part,  after 
reciting  that  Kirkman  and  Hendy  had  proposed 
to  take  for  building  purposes  a  piece  of  land  in 
Camden  Town  belonging  to  the  trustees,  it  was 
witnessed  that  Kirkman  and  Hendy  covenanted 
that  they  would  within  five  years  from  Michaelmas 
1790,  lay  out  in  the  manner  therein  agreed,  the 
sum  of  £50,000  in  building  houses  on  the  said 

(•)  Baportcd  b;  B.  IUhut  Smith,  Eiq.,  BuTl«t«r«t-Iikw. 


piece  of  land,  and  would  pay  for  the  said  land  tiie 
annual  rent  therein  mentioned ;  and  the  tnutees 
covenanted  that  as  the  said  houses  should  be 
erected  and  covered  in,  they  would  grant  to  Kiik- 
man  and  Hendy,  or  tiieir  assigns,  leases  of  sndi 
houses  for  the  residue  of  the  term  of  ninety-niofr 
years  from  Michaelmas  1790  at  the  rents  to  bfr 
therdn  reserved,  amounting  in  all  to  the  Teaiiy 
rent  of  252.  for  every  acre  of  the  said  piece  at  land, 
subject  to  certain  deductions. 

Kii'kman  and  Hendy  thereupon  entered  npoa 
the  land  under  this  agreement,  and  erected  and 
covered  in  several  houses. 

Leases  of  the  houses  were  granted  by  tlie 
trustees  until  the  rents  reserved  thereon  amounted 
in  all  to  the  agreed  rent  of  25Z.  for  everr  acre  of 
the  said  piece  of  land.  Kirkman  and  Hendy,  or 
their  assign,' then  became  entitled  under  the 
agreement  to  leases  of  the  houses  subsequenUy 
built  on  the  remaining  portion  of  the  said  piece  at 
land,  for  a  term  of  ninety-nine  years  from 
Michaelmas  1790,  at  a  peppercorn  rent.  In  fact, 
however,  no  such  leases  were  ever  asked  for  cr 
granted,  nor  was  any  rent  ever  paid  in  respect  of 
such  houses. 

The  two  houses  in  respect  of  which  the  action 
was  brought  were  built  on  a  part  of  the  land  of 
which  no  Tease  was  ever  granted. 

Messrs.  Kirkman  and  Hendj's  interest  in  this 
part  of  the  land  was  assigned  in  1820  to  the  plais- 
tifTs  father,  who  entered  into  possession,  and  was 
succeeded,  upon  his  death,  by  the  plaiiitiS  who 
remained  in  possession  until  1891,  when  tlie  defen- 
dants, the  successors  of  the  tiaistees  of  1790  took 
possession. 

The  Statute  of  Limitations  (3  &  4  WiU.  4,  c.  27) 
provides  by  sect.  2  for  a  limitation  of  a  period  of 
twenty  years  from  the  time  when  the  right  (X 
entry  first  acrrued,  for  the  bringing  of  an  action 
for  the  I'eooveiy  of  land,  and  by  sect.  34  for  the 
extinguishment  of  the  right  at  the  determination 
of  such  period. 

By  sect.  7  it  is  provided  : 

That  when  any  person  shall  be  in  posaassioii  or  is 
receipt  of  the  profits  of  any  land,  or  in  reoeipt  of  aof 
rent,  as  tenant  at  will,  the  rigbt  of  the  peraon  antitiad 
Bubjeot  thereto,  or  of  the  peraon  throng  whom  h» 
olaima,  to  maJce  an  entry  or  distreaa  or  brisff  an  aotiai 
to  recover  enoh  land  or  rent,  shall  be  deemed  to  haT* 
first  accrued,  either  at  the  determination  of  anch  tenaoer. 
or  at  the  expiration  of  one  year  next  after  the  ocHnmenoe- 
ment  of  auoh  tenancy,  at  which  time  anch  tenancy  ahaH 
be  deemed  to  have  determined  ;  provided  always  that  no 
mortgagor  or  cettui  que  tmat  shall  be  deemed  to  be  a 
tenant  at  will,  within  the  moaning  of  this  olsnse,  to  bis 
mortgagee  or  trustee. 

Sect.  15  provides  that  where  no  acknowledg- 
ment of  title  had  been  given,  the  person  claiming 
the  land  mieht,  notwiuistanding  tJie  period  w 
twenty  years  had  elapsed,  bring  an  action  to  recover 
the  land  at  any  time  within  five  years  next  after 
the  passing  of  the  Act,  i.e.,  the  24th  July  1838. 

At  the  trial  of  the  action  before  Wills,  J. 
without  a  jury,  the  plaintiff  contended  that  his 
predecessors  having  been  simply  tenants  at  will 
imder  the  agreement  the  trustees'  right  to  the 
houses  in  question  had  been  extingui^ed  nnder 
the  statute.  Wills,  J.  held,  upon  the  authori^  d 
Drummond  v.  Sani  (25  L.  T.  Rep.  419 ;  L.  B4»-  * 
Q.  B.  763),  that  the  case  was  not  within  sect  7, 
and  he  gave  judgment  for  the  defendants. 

The  plaintiff  appealed.      ^-,  . 
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/.  0.  Joieph  for  the  plaintiff. — ^Wben  the  plain.- 
tiFa  predecesaors  in  title  entered  into  possession 
d  the  land  they  became  tenants  at  will  to  the 
trustees,  and  therefore,  npon  the  expiration  of 
one  year  from  that  date,  time  beean  to  mn  under 
aect.  7  against  the  trostees.  Then  the  effect  of 
sects.  2, 15,  and  34  was  that  in  ]S38  the  title  of 
the  trustees  was  eztuiKuished,  and  the  plaintiff's 
predecessor  became  entitled  to  the  fee  simple  -._ 
Th»   Marguia    Camden  y.   Batterbury,  28    L.   JT. 

187,  C.  P. ; 
Doe  d.  Coon  v.  Clare,  2  T.  B.  789. 

[Kir,  J. — The  question  is  whether  sect.  7  applies 
to  a  tenant  at  will  who  has  entered  into  posses- 
aim  under  a  building  a^preement  such  as  this, 
fie  is  at  most  a  tenant  at  will  only  at  law,  he  is 
not  a  mere  tenant  at  wilL]  WUls,  J.  decided  npon 
a  case  in  the  Queen's  Bench,  in  which  it  was  said 
that  a  tenant  at  will  under  an  agreement  such  as 
thie  is  in  equity  a  cestui  qtie  tnwt : 

Drvmmmd  t.  Sant,  25  L.  T.  Itep.  419 ;  L.  Bep.  6 
Q.  B.  763. 
Bnt  that  was  only  a  dictum,  unnecessary  for  the 
decision  of  the  case.  The  facts  of  the  case  were 
diSefent  from  those  of  this  case.  There  was  an 
express  trust,  the  relation  was  created  under  an 
Act  of  Parliament  which  governed  the  mode  in 
which  the  land  was  Tested.  It  is  submitted  that 
the  proviso  in  sect.  7  applies  only  to  express,  not 
to  implied  trusts  ;  and  tnat  this  case  is  therefore 
goremed  by  the  first  part  of  the  section : 

Bands  to  Thompson,  48  L.  T.  Bep.  210  ;  22  Ch.  IMt. 

6U; 

Bedford  v.  Wade,  17  Vea.  87  ; 
Doe  d.  Btanvmy  t.  Bock,  Car.  &  M.  549 ;  4  M.  &  O. 
30. 

8b  Biehard  Webster,  Q.C.  and  /.  F.  P. 
SawittMon  for  the  defendants  were   not  called 

Lord  Ebhbb,  M.B. — ^I  think  that  this  appeal 
&ils.  It  seems  to  me  that  the  judgment  in 
prummond  t.  Bant  {ubi  sup.)  really  is  this,  that 
in  considering  the  effect  and  the  application  of 
the  Statute  of  Limitations  (3  &  4  Will.  4,  c.  27)  to 
an  entry  upon  land,  the  court  will  consider  what 
is  the  actual  legal  position  of  the  two  parties, 
including  in  that  expression  their  equitable  as 
well  as  their  common  law  rights  Therefore  the 
qnestion  in  the  present  case  is,  could  the  defen- 
uants  ever  luvve  entered  on  the  land  in  question 
when  it  was  in  the  possession  of  the  plaintiffs  P 
^^hongh  they  may  have  had  a  right  oi  entry  at 
oommon  law,  nevertheless,  if  in  equity  they 
lutdno  such  right,  then  they  really  had  no  right  of 
enirjr,  and  the  Statute  of  Limitations  does  not 
^ly.  That  seems  to  me  such  a  just  and 
■ensible  view  to  take  of  the  statute,  that  I  do  not 
wander  that  in  Drummond  v.  Sant  (ubi  tup.)  the 
Conrt  of  Queen's  Bench  (Blackburn,  Lush,  and 
Bwnnen,  JJ.)  came  to  the  conclusion  they  did. 
Therefore,  agreeing  with  and  approving  of  the 
way  in  which  the  law  was  there  laid  down,  let  me 
apply  that  case  to  this  one.  Now  the  rights  of  the 
parties  as  between  themselves  were  determined, 
^part  from  the  question  as  to  the  statute,  by  the 
indenture  of  1790.  The  first  question  therefore 
is  as  to  the  true  construction  oi  that  agreement. 
By  it  the  grantors  agreed  with  the  grantees  that 
toe  grantees  should  remain  in  possession  of  the 
land  for  a  term  of  ninety-nine  years  provided  that 
they  performed  their  part  at  the  agreement.    If 


there  had  been  a  breach  of  their  agreement  by 
the  grantees  which  entitled  the  grantors  to  re- 
entry, the  case  would  have  been  different.  So 
long  as  the  grantees  performed  their  part  of  the 
agreement,  it  seems  to  me,  upon  the  true  con- 
stmotion  of  the  contraot,  that  the  grantors  had 
no  power  to  interfere  with  the  possession  of  the 
grantees  during  the  currency  of  the  nine^-nine 
years.  If  the  true  rule  is  that  which  I  have 
stated,  and  the  court  must  now  take  into  con- 
sideration equitable  as  well  as  legal  rights,  then 
it  is  immaterial  to  consider  what  would  have  been 
the .  decision  of  a  court  which  could  not  take 
cognizance  of  equitable  rights.  Possibly  under 
the  former  state  of  things  a  court  of  common  law, 
unable  to  take  notice  of  any  equitable  rights, 
might  have  given  judgment  that  the  grantors 
were  entitled  to  take  possession,  but  if  such  a 
judgment  could  be  immediately  rendered  useless 
by  an  application  to  a  Court  of  Eqmty,  it  would  not 
be  the  real  decision  of  the  law.  The  r^  decision 
of  the  law  wovild  be  the  decision  of  the  Court  of 
!Equity,  that  the  grantors  were  not  entitied  to 
possession.  The  court  has  now  to  administer 
Doth  law  and  equity.  Therefore,  although 
perhaps  at  common  law  the  g^rantees  were  tenants 
at  will,  and  the  grantors  may  at  common  law  have 
been  entitied  to  turn  them  out  of  possession,  yet 
according  to  the  whole  law  the  grantors  would 
not  be  able  to  retake  possession  if  the  granteea 
performed  their  part  of  the  agreement.  The 
grantors  had  no  right  of  entry,  but  they  had  a 
right,  if  they  thought  it  worth  while  to  do  so, 
to  call  on  the  grantees  to  take  leases.  The 
grantees  also  would  be  entitied,  if  they  wished, 
to  require  the  grantors  to  grant  them  leases. 
That  IS  a  test  which  shows  that,  under  the  building 
agreement  of  1790,  the  grantors  wouldnot  have  been 
able  to  eject  the  grantees  at  any  time  during  the 
term  of  ninety-nine  years.  I  am  therefore  of 
opinion  that  no  part  of  the  Statute  of  Limitations 
is  fqpplicable  to  the  present  case.  If  it  were 
necessary  to  construe  sect.  7, 1  should  say  that  it 
applies  simply  to  tenancies  at  will  without  any 
cu^  or  difficulty  in  the  way  of  the  lessor  which 
might  prevent  him  from  exercising  his  will,  and 
entering  on  the  land.  If  the  lessor  has  not 
power  to  enter,  then  sect.  2  cannot  be  vouched 
agakist  him.  Mv  opinion  is  that  where,  taking 
the  law  as  a  whole,  a  person  has  been  imable  to 
enter,  the  Statute  of  Limitations  cannot  be  used 
against  him.  The  judgment  of  Wills,  J.  was 
founded  upon  the  judgment  in  Drummond  v. 
Saiut  (ubi  sup.),  wluch  I  think  was  one  of  the 
greatest  excellence,  and  this  appeal  must  be  dis- 
missed. 

Kat,  IiJ. — ^I  entirely  agree.  In  1790  the 
trustees  of  the  Marquis  Camden  entered  into  an 
agreement,  under  seal,  with  certain  intending 
lessees,  by  which  in  effect  they  agreed  to  let  a 
piece  of  land  for  building  purposes,  and  to  grant 
leases  of  the  buildings  which  were  to  be  erected, 
and,  when  by  those  buildings  a  certain  amount  of 
rent  had  been  secured,  then  to  grant  leases  of  the 
remaining  portions  of  the  land  at  a  peppercorn 
rent.  AU  tnese  leases  were  to  be  for  the  term  of 
ninety-nine  years  from  1790.  Thereupon  the 
tenante  entered,  and  buildings  were  erected  of 
sufficient  value  to  secure  the  agreed  amount  of 
rent  by  the  leases  which  were  granted  in  respect 
of  tiiem.  Houses  were  afterwards  erected  on  the 
lemaiTiing  portion  of  the  land,  but  the  tenants 
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who  had  entered  under  the  bnilding  afj^reement 
retnained  in  posseasion  withont  hanng  anj  legal 
leases  granted  to  them.    When  the  term  of  ninev^* 
nine  years  fi-om  1790  had  expired,  the  gfraotors 
entered  into  possession,  as  though  leases  had  been 
granted  and  had  expired.    After  they  had  taken 
possession  this  action  was  brought  to  eject  them 
from  two  houses  built  on  the  es&te.    The  ground 
of  the  action  was  that,  as  no  leases  had  been 
actually  granted  of  these  two  houses,  the  tenants 
had  acquired  the  fee  simple  by  reason  of  the 
Statute  of  Limitations.       It  is  argued  by  the 
plaintiff  that,  no  leases  having  been  granted,  he 
and  his  predecessors  in  title  were  mere  tenants  at 
will  of  the  grantors,  no  rent  haTing  been  paid  nor 
any  acknowledgment  of  title  having  been  given 
to    them    or    to    their    sucoessois,    the  present 
defendants  ;  and  that,  therefore,  under  sect.  7  of 
the  Statute  of  Limitations  the  grantor's  title  has 
been  barred,  and  the  plaintiff  has  been  wrongfully 
ejected.    The  question  comes  to  this,  what  is  the 
position  of  persons  who  have  entered  into  posses- 
sion of  land  under  an  agreement  such  as  this, 
have  performed  their  part  of  the  contract,  and  are 
holding  a  part  of  the  land  without  requiring  a 
lease  of  it  to  be  granted  to  them  and  withont 
having  been  required  by  the  grantors  to  take  a 
jease  of  it  P    It  is  said  that  their  legal  position  is 
.'Simply  that  of  tenants  at  will.    I  wiU  assume  that 
■'It  is  so.    But  does  it  follow  that  under  the  Statute 
.of  Limitations    a  tenant  who  has  entered  into 
-'possession  under  such  an  agreement  as  this  can 
: -acquire  the  fee  simple  P    Bdianoe  is  placed  upon' 
-the  first  part  of  sect.  7,  and  it  is  saia  th&t  upon 
"the  expiration  of  one  year  from  the  commence- 
ment of  the  tenancy  in  1790,  the  time  began  to  run 
<  under  the  statute.     It  was  admitted  that  if ,  within 
..  at  any  rate  twenty  years  after  1790,  an  action  had 
Ibeen  brought  against  the  tenant  to  eject  him,  he 
.  could  at  once  have  obtained  an  injunction  from 
the  Court  of  Chancery  to  stop  it,  asking  at  the 
same  time  for  specific  performance  of  the  agree- 
ment.     Can  it  possibly  be  the  meaning  of  the 
t  Statute  that  time  should  begin  to  ran  so  as  to  vest 
'the  fee  simple  in  the  tenant,  although  any  attempt 
-to  eject  him  during  that  period  could  at  once 
'have  been  f  i-ustrated  by  a  simple  suit  in  equity  P 
It  is  impossible  that  that  could  be  so.    Nor  was 
the  delay  of  the  grantors  in  i-eqniring  the  tenant 
to  take  a  lease  of  such  importance  that^  through 
their  omission  to  do  so  for  twenty  years,  their 
right  to  compel  him  to  take  it  was  gone.    The 
.agreement  does  not  specify  anytime  within  which 
the  lease  was  to  be  granted,  nor  does  it  state  that 
he   was  to  be  required  to  take  a  lease.    If  the 
.  erantors  had  at  any  time  within  ninety-nine  years 
from  1790  attempted  to  eject  the  tenant,  after  he 
had  perfoi-med  the  whole  of  his  part  of  the  agree- 
ment, upon  the  ground  that  he  was  a  tenant  at 
will,  I  can  see  no  reason  to  doubt  that  before  the 
Judicature   Act  their   action  would  hare  been 
^stopped  by  a  suit  in  equity,  and  since  the  Judica- 
iture  Act  the  defendant  would  have  successfully 
defended  the  action.    In  my  opinion  it  is  plain 
that  the  grantors  could  not,  at  any  time  within 
ihe  ninety-nine  years,  have  turned  the  tenant  out 
of  possession  when  he  had  fulfilled  his  part  of  the 
agreement,  and  that  is  so  whether  a  legal  lease 
had,  or  had  not,  been  granted.    That  being  so, 
there  must  natundly  be  a  correlative  right  in  the 
grantors  not  to  be  turned  out  by  the  tenant. 
Both  parties  are  similarly  situated.    That  seems 


to  me  to  be  by  itself  a  complete  answer  to  &s 
plaintiff's  case.  But  farther  than  this,  it  has  bees 
decided  in  Drummond  v.  8atU  (ubi  tup),  that  Qui 
very  case  has  been  provided  for  by  sect.  7  of  ik 
Statute  of  Limitations,  which  requires  the  cooit  to 
have  regard  not  merely  to  the  legal  rights  of  the 
parties  but  also  to  any  equity  which  may  he 
imposed  upon  l^em  by  a  building  agreemoit  of 
this  kind.  By  the  proviso  at  the  end  of  the 
section  it  is  enacted  "  that  no  mortgagor  or  ewdn 
que  trust  shall  be  deemed  to  be  a  tenant  at  inll, 
within  the  meaning  of  this  clause,  to  his  mort- 
gagee or  trustee."  In  the  case  of  a  mortgagor  it 
is  clear  that  there  must  be  an  express  i^reemeot 
between  him  and  his  mortgagee,  and  for  huht 
purposes  there  is  no  tmst  at  all,  but  at  beet  there 
IS  merely  an  implied  trust.  Therefore  the  caK 
where  an  implied  trust  exists  between  a  mortgieor 
and  mortgagee  is  expressly  excepted  from  tnis 
section.  Thiu  is  to  say,  that  although  a  mortgagor 
mar  be  tenant  at  will  to  his  morteagee,  never- 
theless  sect.  7  does  not  applv  at  aU  to  his  caae. 
Now  then,  by  analogy,  what  is  meant  by  "  ce$bd 
que  trust "  in  this  ch,uae  P  Does  it  merely  meu 
a  person  who  by  express  words,  writing  bdig 
necessary  for  a  trust  of  real  property,  is  put  in  ti>e 
position  of  a  cestui  que  trust,  or  does  it  not  include 
the  caae  of  an  implied  cestui  que  trust  P  If  it 
includes  the  case  of  an  implied  trust,  the  ciae 
before  us  is  not  within  the  words  of  the  section 
because  there  is  here  that  which,  in  the  view  oft 
court  of  equity,  puts  the  persons  concerned  into  a 
fiduciary  relation.  I  find  at  page  148  in  the  last 
edition  (the  ninth)  of  Lewin  on  Trusts  the 
following  statement  which  I  agree  with.  "If  a 
person  contract  to  sell  another  an  estate,  the 
vendor  has  impliedly  declared  himself  a  trustee  in 
fee  for  the  purchaser,  and  is  accountable  to  bim 
for  the  rents  and  profits."  Now  a  lessor  ia  pro 
tanio  a  vendor,  and  in  this  respect  the  same  la* 
applies  between  lessor  and  lessee  as  betweea 
vendor  and  vendee.  Therefore  when  a  lesor 
under  an  agreement  such  as  there  is  here,  lets  the 
lessee,  or  intending  lessee,  into  possession,  theit 
is  between  them  an  implied  trust  which  pott 
the  intending  lessee  into  the  position  of  ce>(n' 
que  trust  of  the  lessor.  If  the  proviso  at 
the  end  of  sect.  7  includes  the  case  of  an  implied 
trust,  that  case  is  deliberately  taken  altogether  oni 
of  the  purview  and  effect  of  the  section.  That^  I 
think,  is  what  was  intended,  and  what  has  bea 
done.  The  section  was  not  intended  to  apply  to 
the  case  of  a  tenant  at  will  who  is  in  the  position 
of  a  cestui  que  trust  to  his  lessor,  or  between  whom 
and  his  lessor  exists  such  a  fiduicary  relation  as 
existed  here.  I  understand  that  to  bie  the  reason- 
ing in  the  case  of  Drummond  v.  Sant  (uW  »»|).). 
and  I  agree  entirely  with  that  very  careful  and 
astute  decision  on  this  section.  But  then  it  was 
argued,  and  with  great  weight,  that  that  decisioo 
is  not  altogether  consistent  with  the  language  d 
Fry,  L.J.,  m  Sands  v.  Thompson  {ubi  sup.).  I" 
that  case  there  had  been  a  legal  morto^ge  by 
which  the  legal  estate  had  been  vested  in  the 
mortgagee.  The  mortgagor  had  remained  in 
possession  and  when  the  mortgage  had  been 
paid  off  there  had  been  no  re-convejance.  The 
mortgagee  had  continued  in  possession  for  more 
than  twenty  years  after  the  mortgage  had  been 
paid  off  and  then  sold  the  estate,  and  the  qnee^ffii 
was  whether  the  fact  of  the  legal  estate  hanng 
been  outstandhig  idl  that  time  was  a  defect  in  the 
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mortgagor's  title.  The  question  was  raised  by 
the  porchaser  upon  a  summons  taken  ont  under 
the  Vendor  and  Purchaser  Act  1874  But  under 
those  circumstances  the  mortcragee,  who  was  not 
in  possession,  had  no  equity  whatever  against  the 
mortgagor  who  was  in  jMssession,  and  i£  he  had 
brought  an  action  of  ejectment,  the  mortgagor 
woold  have  counter-claimed  against  him  that  he 
should  be  ordered  to  execute  a  conveyance  of  the 
legal  estate,  and  if  it  was  proved  that  the  mort- 
gage had  been  paid  off,  sucli  a  counter-claim  must 
have  succeeded.  That  case  was  totally  different] 
from  the  one  which  we  have  now  to  decide.  Here' 
the  person  in  possession  was  rightfully  in  posses- 
sion until  the  ninety-nine  years  came  to  an  end, 
and  the  grantors  acted  rightfully  in  resuming 
possession.  In  Sands  v.  Thompion  (itbi  tup.)  the 
person  in  possession  had  equity  in  his  favour,  but 
not  the  law  ;  here,  the  persons  in  possession  had 
both  law  and  equity  in  their  favour  when  this 
action  was  brought  against  them.  I  agree  that 
the  hmgnage  of  Fry,  £.  J.  mav  be  read  as  meaning 
that  the  proviso  at  the  end  of  sect.  7  only  applies 
to  express  trusts.  If  he  meant  to  say  that, 
though  I  doubt  whether  he  did,  I  can  only  say 
that  it  is  inconsistent  with  the  decision  in 
Drummond  v.  8ant  {ubi  sup.),  in  which  the  la^. 
was  laid  down  in  precisely  the  contrary  way,  viz., 
that  the  proviso  applies  to  an  iiuplied  trust 
as  well  as  to  an  express  trust.  *  It  is  to  be 
observed  that  sect.  25  of  this  same  Act  refers  in 
80  many  words  to  "  express  trusts " ;  but  in  the 
proviso  of  sect.  7  there  is  no  limitation  to 
"express  "  trusts,  and  the  words  used,  viz.,  eesiui 
px  inut,  prima  facie  applies  as  much  to  an 
implied  trust  as  to  an  express  trust.  The  decision 
of  Pry,  L.J.  in  Sands  v.  Thompson  {ubi  sup.) 
ought  npt  to  be  read  as  being  at  all  in  conflict 
mm  that  of  Drummond  v.  Sant  (vhi  sup.).  ■  How- 
ever, if  it  is  in  conflict,  I  prefer  the  decision 
in  Drummond  v.  Sant.  I  think  that  the  present 
case  is  the  very  kind  of  case  which  the 
proviso  in  sect.  7  was  intended  to  exempt  from 
the  operation  of  the  section,  and  that  the  plaintiff 
camiot  rely  upon  the  statute  as  having  converted 
his  tenancy  into  a  fee  simple.  I  agree  that  the 
judgment  of  Wills,  J.  was  right,  and  that  this 
appeal  should  be  dismissed. 

SinTH,  L.J. — The  question  to  be  determined  in 
this  case  is  whether  under  sect.  15  of  the  Statute 
of  Limitations  (3  &  4  Will.  4,  c.  27),  the  defendants'. 
right  to  the  land  was  barred  in  1838.  The  facta 
may  be  placed  in  the  smallest  compass,  and  I  will 
shortly  state  them.  On  the  2nd  June  1790,  the 
trustees  of  the  Marquis  Camden  agreed  to  let 
thir^  acres  of  land  at  Camden  Town  to  two 
bnilders  who  were  to  erect  thereon  houses  of  the 
value  of  50,0002.  and  it  was  agreed  that  as  the 
houses  were  built,  leases  should  be  granted  by  the 
trustees  for  the  residue  of  a  term  of  ninety -nine 
years  from  1790,  and  that  by  these  leases  a  certain 
ainoant  of  rent  should  be  secured  to  them.  The 
boilden  entered  on  the  land  under  this  agreement. 
tJpott  thoee  facts  it  seems  to  me  impossible  to  say 
iw  at  any  time  during  the  ninety-nine  years  the 
''listees  could  have  ejected  the  builders  or  their 
representatives,  even  if  no  leases  were  granted. 
If  any  such  proceedings  hod  been  token  by  the 
^Wtees,  the  builders  or  their  representatives  could 
■  bave  obtained  from  the  Court  of  Chancery  a 
°ccree  for  the  specific  performance  by  the  trustees 
of  their  agreement  to  grant  leases,  and  would 


have  been  able  to  stop  the  trustees'  action  of 
ejectment.  If  leases  had  ever  been  n-anted  they 
would  have  expired  shortly  before  1890,  and  the 
ti-ustees  in  that  year  took  possession  of  the  houses. 
The  plaintiff  now  seeks  to  eject  the  trustees  on 
the  ground  that  he  and  his  predecessors  have  been 
in  possession  without  any  lease,  or  acknowledg- 
ment to  the  trustees,  and  have  therefore  acquired 
the  fee  simple  by  virtue  of  the  Statute  of  Limita- 
tions. It  seems  to  me  perfecUy  clear  that  the 
plaintiff  cannot  rely  upon  the  statute.  The  effect 
of  sect.  2  is  that  no  person  shall  bring  an  action 
to  i-ecover  l^d,  but  within  twenty  years  next  after 
the  right  of  action  has  accrued,  and  it  is  self 
evident  that  before  the  statute  can  have  effect,  the 
person  against  whom  it  is  sought  to  use  it  must 
have  had  a  right  to  recover  possession.  We  can- 
not say  that  the  trustees  are  to  lose  their  property 
because  they  have  not  entered  on  the  land,  when 
in  fact  they  have  not  been  entiUed  to  enter.  The 
trustees  could  not  have  entered  at  any  time  during 
the  ninety-nine  years  because  they  had  bargained 
to  i;rant  a  lease,  and  as  a  court  of  equity  would 
at  once  have  ordered  specific  performance  of  that 
bargain,  thev  could  never  have  recovered  posses- 
sion of  the  land.  But  then  sect.  7  is  rehed  on, 
tmd  it  is  eaid  that  time  began  to  run  as  there 
provided,  because  the  buildei-s  were  tenants  at 
will  of  the  trustees.  But  it  seems  to  me  that,  under- 
this  section,  as  under  other  sections  of  the  Act, 
time  does  not  begin  to  run  until  the  right  of  entry 
has  accrued.  There  must  first  be  a  right  of  entry. 
If  on  the  facts  of  this  case,  the  owners  of  the 
propertv  had  no  enfoi-ceable  rieht  of  entry,  then 
the  section  does  not  apply.  Here  the  farusteea 
never  had  any  right  of  entry  within  the  meaning 
of  this  statute,  and  therefore  the  time  never  began 
to  run,  at  least  until  the  ninety-nine  years  had 
expired,  or  so  long  as  the  plaintiff  or  his  pre- 
decessors oould  have  required  the  trustees  to  grant 
a  lease.  I  think  the  action  fails,  and  the  appeal 
must  be  dismissed.  ^^^^^  dUmused. 

Solicitors  tor  the  plaintiff,   Wood,  Bird,  and 
TTood. 
,   Solicitors  for  the  defendants,  Farrer  and  Co. 


JwM  20,  21,  and  July  9. 

(Before    Lord     Esheb,    M.B.,   Kat   and 

Shith,  L.JJ.) 

Thb  Dablabton  Local  Boabd  «.  The  Lon> 

DON    ANb    NoBTH-WeBTEBN    RAILWAY  COM- 
PANY, (a) 
ON  APPXAL  PBOX  THE    BAILWAT  AND  CANAL 
C0HHI88I0N. 

Baihoay  and  Canal  Commission — JurisdieUon-~ 
Removal  of  a  railuiay  station — "  Beasonabh 
facilities  for  the  receiving  and  forwarding  and 
delivering  of  traffic  " — Rebuilding  of  new  station 
— Station  not  in  actual  use  —  Railway  and 
Canal  Traffic  Act  1854  (17  *  18  Viet.  c.  31),  ««.  1 
andi. 

A  railway  company  ceased  to  ttse  one  of  its 
branch  lines  for  passenger  traffic,  and  pulled 
down  a  station  which  had  formerly  been  in  use 
by  passengers  on  the  line.  No  obligation  to 
maintain  the  station  in  use  was  imposed  on  the 

(a)  Bepoited  bj  E.  UAauT  SmtB,  Biq.,  BntMBt-tiMW, 
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tompanyby  any  of  itt  private  AeU  of  Porlto- 
ment.  Upon  an  application  being  made  to  the 
Railway  and  Canal  Commitiioners  about  five 
year*  aftenaards,  they  ordered  the  company, 
■under  sect.  2  of  the  Baiboay  and  Canal  Traffiia 
Act  1854,  to  afford  reasonable  faeiUHe*  for  the 
receiving  and  forwarding  and  delivering  of 
paatenger  traffic  on  the  Une  in  question.  The 
company  amealed. 
Held  {reversing  the  decision  of  the  Railway  and 
Canal  Commistiotiers),  that  the  order  wo*,  in 
■effect,  an  order  to  the  company  to  buHd  amd  open 
■a  new  station,  and  that  the  jurisdiction  of  the 
cotnmissioners  to  order  a  railvsay  company  to 
■  afford  "  aU  reasonable  facilities,"  under  secf.  2, 
had  reference  only  to  a  railway  or  a  station  in 
■actual  uee.  The  commissioners  therefore  had  no 
■jurisdiction  to  order  a  ncio  staiUm,  to  be  bntlt. 

'  This  was  an  appeal  from  a  decision  of  the  Rail- 
way and  Canal  Commissioners  (Wills,  J^  Sir 
iVederick  Feel,  and  Yiscouat  Cobham)  giantiiu; 
an  application  by  the  Darlaston  Local  BoarC 
ander  sect.  2  of  the  Bail-way  and  Canal  Traffic 
Act  1854,  for  an  order  requiring  the  London  and 
North-Western  Railway  Company  to  "afford 
reasonable  facilities  for  the  receiving  and  for- 
warding and  delivering  "  of  passenger  traffic  on 
their  branch  line  between  Wednesboiy  and  James 
Bridge  stations,  and  to  re-open  Darlaston  station 
ior  that  purpose. 

By  the  Railway  and  Canal  Traffic  Act  1854 
'<17  &  18  Vict.  c.  31)  it  is  provided  as  follows : 

Sect.  1.  In  the  constmotion  of  this  Aot  .  .  .  tte 
word  "  railway "  shall  inolnde  every  station  of  or 
belonging  to  Bnch  railway  used  for  the  purpose  of  public 
traffic. 

Sect.  2.  Evet7  railway  company,  canal  company,  and 
railway  and  caiial  company  shall,  according  to  their 
respective  powers,  afford  all  leaaonable  faoiliiras  for  the 
leoeiving  and  forwarding  and  delivering  of  tntffio  upon 
.and  from  the  several  railways  and  canals  belonging  to  or 
worked  by  such  oompanies  respectively    ... 

The  facts  of  the  case  were  as  follows : — 

The  branch  line  in  question  was  authorised  to 
be  made  by  the  South  Staffordshire  Railway  Act 
1855  (18  &  19  Vict.  c.  clxxv.).  It  was  opened 
in  1863,  and  upon  it  the  defendant  company  built 
a  station  at  Darlaston.  The  distance  from  the 
market-place  at  Darlaston  to  James  Bridge 
station  oy  road  is  less  than  one  mile,  and  to 
Wednesbury  station  less  than  one  mile  and  a 
half. 

Subsequently  a  tramway  was  laid  down  near 
the  railwajy  from  Wednesbunr  to  Darlaston  and 
from  Darlaston  to  James  Bridge,  and  it  was 
found  by  the  railway  company  that  in  consequence 
of  this  they  could  no  longer  work  passenger  traffic 
over  the  branch  line  in  question  at  a  profit. 

In  Oct.  1887  they  ceased  to  run  passenger 
trains  over  the  branch  line,  and  shut  up  Darlaston 
station. 

In  1889  they  pulled  the  station  down. 

In  1893  the  Darlaston  Local  Board  made  the 
present  application  to  the  Railway  Commis- 
sioners. 

The  commissioners  thereupon  made  an  order 
which,  after  reciting  that  the  applicants  had  com- 
plained that  the  respondents  nad  ceased  to  use 
the  railway  between  Wednesbury  and  James 
Bridge  for  the  conveyance  of  passengers,  and  had 
closed  the  station  on  such  railway  at  Darlaston 


previously  used  for  sach  traffic,  and  tlutt  sudi 
oom^int  had  been  proved  to  be  true,  reqniied 
the  respondents,  their  agents  and  servants,  to 
afford  reasonable  facilitiee  for  the  receiving  and 
forwarding  and  delivering  of  passenger  tnffie 
upon  and  from  the  said  rauwaT. 

The  railway  company  appealed. 

Sir  Richard  Webster,  Q.C.  {Pope,  Q.O.  and  C.A. 
JSusseU  with  him)  for  the  railway  company. — The 
Railway  Commissioners  had  no  jurisdiction  to 
make  such  an  order  as  they  have  made.  The 
order  practically  amounts  to  a  direction  to  the 
company  to  build  and  maintain  a  new  siaticm  at 
Darlaston,  There  are  no  words  in  the  private 
Act  under  which  this  line  was  made,  or  in  any  of 
the  company's  private  Acts,  which  cast  any 
obligation  on  the  company  to  continue  the  use  of 
the  Une  or  to  keep  open  any  station  upon  it.  The 
words  used  are  only  permissive,  and  therefore 
under  these  Acts  the  company  is  entitled  to  pot 
the  stations  on  the  line  where  it  likes : 

Ssg.r.  The  York  and  Sorth  Midland  SaUway  Com- 
pany, 1  E.  ft  B.  858 ; 
Seg.  on  the  prosemtion  of  the  Ruabon  Brick  Com- 
pany V.  37m  Cheat  Wetlem  RaUmay  Company, 
69  L.  T.  Sep.  572 ;  62  L.  J.  572,  Q.  B. 

Wills,  J.  held  that,  where  there  is  at  a  station  a 
substantial  amount  of  passenger  traffic  such  as  to 
require  a  station,  a  railway  company  which  closes 
that  station  without  providing  an  equivalent, 
commits  a  breach  of  the  obligation  imposed  by  the 
Railway  and  Canal  Traffic  Act  1854,  sect.  2,  to 
afford  "  reasonable  facilities."  In  fact  he  has  laid 
down  that,  where  there  is  once  a  station,  there 
must  always  be  a  station.  The  commissioners 
have  followed  a  previous  decision  of  their  own : 
The  Wintfard  Local  Board  v.  The  Cheshire  Imu$ 

Committee,  62   L.  T.  Bep.  268;   24  CJ.  B.  Div. 

456. 
It  is  submitted  that  that  decision  is  wrong. 
Applying  the  interpretation  in  sect.  1  of  t^ 
Railway  and  Canal  Traffic  Act  1854,  sect.  2  refen 
only  to  stations  which  are  in  actual  use.  It  is 
the  fact  of  a  station  being  actually  in  use  for  the 
purposes  of  public  traffic  at  the  time  of  an  applica- 
tion to  the  Railway  Commissioners,  that  gives  the 
commissioners  jurisdiction  to  order  a  company 
to  give  reasonable  facilities.  If  there  is  no 
station  in  existence,  then  the  commissioners  have 
no  jurisdiction  to  make  an  order,  such  as  this, 
which  amounts  in  effect  to  an  order  to  build  • 
station : 

The  South-Eatiem  Bailwaj/  Company  v.  2^  Bail- 

umy    Commisnoners    and    the     Corporation    ef 

Bastings,  44  L.  T.  Bep.  203  ;  6  Q.  B.  Sir.  586. 
It  is  immaterial  whether  a  station  has  once  existed, 
or  whether  there  has  never  been  one  at  the  place 
complained  of,  so  long  as  there  is  no  station  actaally 
in  use  there.  The  words  "  used  for  thepnifOaesoiF 
public  traffic  "  are  in  a  general,  not  a  private,  Act. 
and  are  applicable  to  all  railways.  They  slkould 
therefore  be  looked  at,  in  construing  thraa,  from 
a  business  point  of  view.  The  jud«nent  of  the 
commissioners  makes  "  reasonable  racilities  "  to 
refer  only  to  the  wants  of  the  public,  and  no  con- 
sideration is  paid  as  to  wh%t  may  be  "  reasonable  " 
as  remrds  the  company  in  the  matter  of  exjiense, 
&c.  The  court  ou^t  also  to  take  into  considen- 
tion  the  delay  that  there  has  been  in  making  this 
application,  several  years  having  elapsed  since  d» 
station  was  pulled  down. 


Digitized  by  CjOOQ  IC 


Dae.  I,  UM.] 


THE  LAW  TIMBS. 


[Vol.  LXXI.-463 


Ct.  of  App.]      Dablaston  Local  Boabo  «.  LoiTDOir  a»d.  N.-V-  Raii,.  Co.      [Ot,  of  App. 


Ortpp«,  Q.C.  {Balfowr  Browne,  Q.O.  and  ^.  T. 
Slater  with  him)  for  the  Darlaaton  Local  Board. 
— We  admit  that  under  the  company's  private 
Acts,  no  obligation  is  cast  upon  them  to  maintain 
«  station  ait  Darlaston.  The  sole  question  is, 
whether  the  Act  of  1854  does  not  lay  such  a  duty 
on  the  company,  and  whether  the  company  has 
provided  "  reasonable  facilities "  as  required  by 
sect  2.  It  is  no  answer  to  such  an  apphcation  as 
this  to  say  that  over  a  particular  branch  of 
ndlway  a  company  cannot  carry  on  a  particular 
<i]aB8  of  traffic  except  at  a  loss ;  no  question  is 
involved  as  to  the  profits  the  company  may  make 
-out  of  the  line  by  passenger  traffic.  If  the 
ugoment  as  to  the  company  a  losses  is  a  good 
■one,  a  railway  company  could  refuse  to  carry 
any  particular  class  of  goods  if  the  carriage  of 
that  class  o|  goods  should  not  be  profitable ;  but 
that  is  clearly  not  the  law.  The  SaaUngs  case 
iubi  tup.)  does  not  apply  to  such  a  case  as  this, 
where  there  has  been  a  station  in  actual  use  for 
many  years  which  the  company  has  now  ceased  to 
use.  If  the  continued  user  of  a  railway  station  is 
a  "  reasonable  facility,"  then  the  company  maybe 
ordered  to  continue  to  use  it  under  sect.  2.  The 
commissioners  have  not  ordered  any  specific 
works  to  be  carried  out,  they  have  only  required 
the  company  to  afford  reasonable  facilities  for 
passenger  ts-affic.  The  decision  in  Beg.  v.  The 
Grtai  Western  RaUway  Company  {uhi  <wp.)  turned 
on  private  Acts  of  Parliament,  and  no  reference 
was  made  to  the  Railway  and  Canal  Traffic  Act 
1854  as  to  the  duty  of  a  railway  company  to 
maintain  its  lines  and  stations.  ]ld!oreover  in  that 
«a8e  the  railway  was  not  being  used  for  the 
puposea  of  traffic  at  all  at  the  time  the  question 
arose ;  it  had  been  abandoned.  Here  the  branch 
line  is  still  in  use,  though  not  for  passenger  traffic. 
Under  sect.  2,  there  is  an  obligation  to  maintain  a 
station  so  long  as  the  maintenancce  of  it  is  a 
reasonable  facility.  Lindley,  L.J.  has  said  that 
under  the  Act  of  1854  a  railway  company  is  now 
hound  to  carry  passengers  over  its  line  if  they 
have  facilities  for  so  doing : 

Didaan  v,  ZTm  Qreat  Northern  BaiUeay  Company, 
55  L.  T.  B«p.  868 ;  18  Q.  B.  Dir.  176. 

Sir  Richard  Webeter  replied. — The  argument 
for  the  local  board  depends  upon  construing 
'"leasonable  facilities"  in  sect.  2  to  include 
"stations."  As  the  word  "railway"  in  that  section 
inclades  "  stations,"  according  to  the  interpreta- 
tion of  sect.  1,  this  would  lead  to  an  absurd 
«Histructaon  of  the  section.  ^^  ^^  ^^ 

July  9. — Lord  Esheb,  M.B. — This  is  an  appeal 
from  a  decision  of  the  Railway  Commissioners 
vpon  an  application  made  by  the  Darlaston  Local 
Board,  under  sect.  2  of  the  Railway  and  Canal 
Traffic  Act  1854,  for  an  order  requiring  the 
London  and  North-Western  Railway  Company  to 
"  afford  reasonable  facilities  for  the  receiving  and 
forwardiuK  and  delivering "  of  passenger  &affio 
•on  their  oranch  line  between  Wednesbury  and 
-James  Bridge  stations,  and  to  re-open  Darlaston 
station  for  that  purpose.  It  was  frankly  admitted 
hero  that  the  application  was  really  for  an  order 
to  re-open  Darlaston  station  for  the  purpose  of 
ptusenger  traffic.  [His  Lordship  stated  the  facts 
*nd  continued:]  The  whole  question  depends 
tipon  the  true  construction  of  the  Railway  and 
Canal  Traffic  Act  1854.    Sect.  2  provides  that 


every  rulway  company,  canal  company,  and 
railway  and  canal  company  shall,  acoordmg  to 
their  respective  powers,  afford  all  reasonable 
facilities  for  the  receiving  and  forwarding  and 
delivering  of  traffic  upon  and  from  the  several 
railways  and  canals  belonging  to  or  worked  by 
such  companies  reroectively ;  and  by  sect.  1,  in 
the  construction  of  that  Act,  "  The  word '  railway' 
shall  include  every  station  of  or  belonging  to  such 
railway  used  for  the  purposes  of  ptiblic  traffic." 
It  seems  to  me  a  necessary  implication  from  that, 
that  In  sect.  2  the  word  "  railway "  does  not 
include  a  station  which  is  not  used,  that  is  to  say 
which  is  not  in  use,  for  the  purposes  of  public 
traffic.  Is  that  a  true  construction  of  the 
statute?  I  am  of  opinion  that  that  was 
determined  by  this  court  to  be  the  construction 
of  the  statute,  in  the  case  of  The  South-Eastern 
Railway  Company  v.  The  Railway  Commissioners 
and  the  Corporation  of  Hastings  {ubi  sup.).  In 
his  judgment  in  the  present  case  Wills,  J.  says : 
"In  that  case  the  Court  of  Appeal  certainly 
decided  that  this  court  has  not  jurisdiction  to 
make  an  order  for  '  reasonable  facilities  '  which 
can  only  be  complied  with  by  the  opening  of  a 
new  station.  I  confess  that,  but  for  the  decision, 
I  should  have  thought  that  much  might  have 
been  urged  against  this  view  of  the  effect  of  the 
section.  Wills,  J.  seems  to  me  there  to  express 
a  doubt  whether  the  decision  of  this  court  in  the 
Hastings  case  was  correct.  We  have  no  authority 
to  overrule  a  former  decision  of  this  court,  but 
out  of  respect  to  him  I  will  say  this,  that  I  have 
considered  whether  his  doubt  is  well  founded,  and 
have  come  to  the  conclusion  that  it  is  not.  I  feel 
clear  that  the  decision  in  that  case  was  perfectly 
right,  so  that,  even  if  I  were  able  to  overrule  it,  I 
should  not  do  so.  The  effect  of  sect.  2  is,  that  a 
power  to  order  reasonable  facilities  to  be  given 
means  a  power  to  insist  upon  a  reasonable  use. 
A  facility  is  a  use,  and  the  word  implies  that 
the  thing,  with  regard  to  which  reasonable 
facilities  may  be  ordered,  is  a  thing  in  use,  and 
is  a  thing,  therefore,  which  is  in  existence.  It 
foUows  therefore,  from  the  use  of  this  phraae 
in  sect.  2,  that  a  summary  application  can- 
not be  made  to  the  Railway  Commissioners  for 
an  order  under  this  section  that  a  railway,  or  a 
station,  shall  be  made;  certainly,  at  least,  the 
commissioners  cannot  upon  such  an  application 
order  reasonable  facilities  to  be  given  with  regard 
to  a  station  which  is  not  in  use.  Supposing  a 
case  in  which  a  railway  company,  having  obtained 
an  Act  of  Parliament  which  imposed  on  them  a 
duty  of  building  a  railway  from  London  to  York, 
neglected  to  perform  that  duty,  can  it  be  said 
that,  upon  a  summary  application  under  sect.  2, 
the  commissioners  have  power  to  order  that 
railway  to  be  built?  .  It  seems  to  me  from  the 
very  words  of  the  section  that  they  could  not.  If 
a  railway  company  had  entered  into  any  s^cli 
obligation  and  neglected  the  dntv  imposed  on 
them  by  Act  of  Parliament,  the  only  court  whicU 
could  enfoi'ce  fulfilment  of  that  duty  would  be 
the  court  which  can  issue  a  mandamus  for  that 
purpose — formerly,  that  is  to  say,  the  Court  of 
Queen's  Bench,  and  now  the  High  Court.  If  a 
railway  company,  bound  by  an  Act  of  Parliament 
to  keep  up   a  railway  for  the    benefit    of   the 

Sublic,    neglected    its    duty   and    proposed    to 
estroy  the  line,  the  remedy  would  be  to  obtain 
an   injunction   against  it,   and  that  should  be 
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obtained  from  the  High  Court.  In  such  a  case, 
in  my  opinion,  there  would  not  be  any  qnestion 
about  any  order  affording  reasonable  facilities. 
So  that  the  question  whether  a  railway  company 
is  bound  to  make  a  line  of  raUway,  or  whether  a 
railway  company  is  bound  not  to  cease  working  a 
line  of  railway  as  a  railway,  is  a  qnestion  for  the 
consideration  of  the  High  Court  as  to  the  ^rant. 
ing  of  a  mandamus  or  an  injunction,  and  is  not 
a  qnestion  to  be  decided  by  the  Railway  Commia- 
sioners  upon  a  summary  application  under  sect.  2. 
Still  less  can  the  Railway  Commissioners  inter- 
fere in  the  matter  if  the  railway  company  in 
question  is  not  under  any  Parliamentary  duty  to 
make  the  line  or  to  keep  the  line  open  when  it  is 
made,  but  is  merely  authorised  to  make  the  line 
or  to  work  it.  They  have  jurisdiction  to  deter- 
mine the  question  whether  a  railway  company  is 
siving  reasonable  facilities  for  the  receiving  and 
forwarding  and  delivering  of  traffic  upon  a  rail- 
way only  in  the  case  where  there  is  a  railway  in 
existence  and  being  worked  as  a  railway.  Much 
more  so  as  to  a  station.  Now,  it  is  obvious  upon 
the  true  construction  of  this  Act  of  Parliament 
that,  though  in  one  sense  a  station  is  part  of  a 
railway,  yet  for  the  purposes  of  sect.  2  it  is  to  be 
considered  as  a  separate  thing  and  dealt  with 
separately  from  the  railway.  It  is  upon  that  view 
that  the  Hastings  case  {ubi  sup.)  was  decided. 
Lord  Selbome,  L.C.  there  says :  "  With  respect 
to  stations,  there  is  no  obligation  to  establish 
them  at  any  particular  places  or  place  unless  the 
company  think  fit  to  do  so.  The  railway  (as 
interpreted  by  the  Act)  only  includes  existing 
stations  used  for  the  purposes  of  public  traffic. 
But  when  the  company  nas  in  fact  opened  a 
station  at  a  particular  place,  and  actually  uses  it 
for  the  purpose  of  public  traffic,  and  invites  the 
public  to  resort  to  it  for  the  purpose  of  being 
received  or  delivered  as  passengers  to  or  fi-om 
trains  announced  as  starting  from  or  stopping  at 
that  station,"  then,  he  says,  the  commissioners 
have  jurisdiction  to  determine  whether  the  com- 
pany is  giving  reasonable  facilities  at  that  station. 
Lord  Goleri^e,  G.J.  said  he  agreed  with  the  Lord 
Chancellor.  In  my  judgment  I  used  these  words  : 
"Applying  these  propositions  to  the  present 
dispute,  it  follows  that  the  defendants  (the 
Railway  Commissioners)  had  jurisdiction  only 
to  hear  and  determine  and  order  in  respect  of 
facilities  to  be  afforded  upon  or  from  the  railway 
or  the  stations  used  by  the  company  for  the 
purposes  of  public  traffic.  This  description  of  the 
railway  and  stations,  namely,  that  they  are  used 
by  the  company,  confines  their  jurisdiction — that 
is,  the  commissioners'  jurisdiction — to  a  dealing 
with  the  existing  railway  and  the  existing  stations, 
and  prevents  them  from  ordering  the  making  of 
any  new  railway  or  any  new  station."  The 
question  in  the  Hastings  case  was  raised  in  a  suit 
for  a  prohibition  to  the  Railway  Commissioners 
on  the  ground  that  they  were  exceeding  their 
jurisdiction.  The  case  before  us  now  is  an  appeal 
from  a  decision  by  the  Railway  Commissioners ; 
but  if  it  is  shown  that  they  have  exceeded  their 
jurisdiction,  that  objection  is  one  that  may  be 
raised  by  way  of  appeal.  In  the  present  case 
Wills,  J.  says :  "  I  think  that  we  are  justified  in 
laying  down  the  general  proposition  that,  where  a 
station  exists  and  there  is  at  that  station  a 
substantial  amount  of  passenger  traffic,  for  the 
railway  company  to  dose  that  station  without 


providing  an  equivalent  is  a  breach  of  the  oUigi- 
tion  to  give  reasonable  facilities  under  the  Beotmu 
the  word  '  railway '  in  which  is  defined  by  wordi 
of  extension   as  including  '  evenr  station  of  or 
belonging  to  such  company  used  tor  the  pnrpowB 
of  public  traffic'  "    Now  the  extent  to  which  be 
goes  may  be  shown  by  this.    He  says  that  the 
company  "  endeavoured  in  good  faith  for  seTenl 
years  to  provide  an  efficient  passenger  service,  and: 
it  was  only  when  they  found  that   they  were 
incurring  a  heavy  loss  that  they  closed  the  line 
for  passenger  traffic.    We  think  that  in  doing  lo 
they  acted  illegally."    The  commissioners  finally 
gave  a  decision  in  accordance  with  a  case  of  Tie 
Winsford    Local  Board    v.    The    Cheshire  Lims 
Committee  (ubi  sup.),  a  previous  decision  by  the 
Railway  CommissionerR.  I  think  that,  in  so  doing, 
they  have  acted  contrary  to  the  decision  of  thu 
court  in  the  Hastings  case,  and  that  they  had  no 
jurisdiction  to  make  the  order  which  they  did 
make  in  the  case  of  The  Winsford  Local  Boardj. 
The  Cheshire  Lines  Committee,  or  in  the  present 
case.    I  adhere  to  what  was  said  in  the  Hasli»st 
case,  and  I  think  that  the  Railway  GommisBionere 
cannot  prevent  a  railway  company  from  |pnlling 
down  one  of  their  stations  any  more  than  they 
can  order  a  railway  company  to  build  a  new 
station.    If,  therefore,  this  appUcation  had  been 
made    to    the    commissioners  even    within  ino 
months  of  the  destruction  of  Darlaston  station  b; 
the  defendant  company,  the  commissioners  woold 
have  had  no  juris^ction  to  order  the  company  to 
reinstate  it.    That  is  in  effect  what  th^  hare 
ordered  to  be  done  in  the  present  case.    I  think 
their  decision  is  wrong    because    they  had  no 
jurisdiction  to  make  such  an  order,  and  I  am 
of  opinion  that  it  must  be  reversed  and  this 
appeal  allowed. 

Kat,  L.J.  after  stating  the  facte,  continued  .- 
In  the  judgment  of  the  commissioners,  delivered 
by  Wills,  J.,  it  is  decided :  (1)  That  the  Act  of 
1854  imposes  upon  railway  companies  an  obliga- 
tion to  give  reasonable  facilities ;  (2)  that  tLis 
obligation  was  broken  by  the  disconiinuance  of 
passenger  traffic  on  this  branch  line;  (3)  that, 
as  there  was  at  the  time  of  closing  Darlaston 
stetion  an  amount  of  passenger  traffic  at  it  which, 
though  not  large,  was  still  substantial,  it  was  a 
breach  of  the  obligation  to  close  it  without  pro- 
viding an  equivalent;  (4)  that,  as  closing  the 
branch  for  passenger  traffic  was  an  illegal  act,  it 
was  proper  to  make  the  present  order.  I  take  the 
facte  as  they  are  found  by  the  commissionera. 
In  their  printed  jnd^ent  the  circumstances^  of 
the  case  are  veir  exphcitly  stated  in  the  following 
words :  "  It  is  but  too  plain  that  the  line  must  be 
worked  at  a  loss,  and  we  regret  to  impose  this 
burden  upon  the  respondents.  They  endeavooied 
in  good  faith  for  several  years  to  provide  an 
efficient  passenger  service,  and  it  was  only  vhen 
they  found  that  they  were  incurring  a  heavy  loss 
that  they  closed  the  line  for  passenger  traffic" 
The  utmost  that  the  Act  of  1854  reqmres  is,  that 
railway  and  canal  companies  should  aford 
reasonable  facilities  to  the  public.  That  most 
mean  reasonable  as  regards  the  company  as  veil 
as  the  public.  This  seems  to  be  recognised  in  tie 
judgment  of  the  commissioners.  They  say  that 
the  service  to  be  esteblished  must  be  reasonable 
from  the  point  of  view  of  the  respondents,  the 
railway  company,  as  well  as  the  applicants.  '^ 
decision  is,  that  it  is  reasonable  to   require  a 


Digitized  by  LjOOQ  IC 


Dm.  1,  18M.] 


THE  LAW  TIMES. 


CVoI.  LZXL— 165 


Gt.  of  App.]      DABi.A8Toir  Local  Boabd  v.  London  ani>  N.-W.  BaiIi.  Co.      [Gt.  of  App. 


railway  company  to  give  facilities  to  the  public 
which  involve  a  heavy  loss  to  themselves,  after 
having  "endeavoured  in  good  faith  for  several 
years  thus  to  accommo&te  the  public.  With 
deference,  this  seems  to  me  to  disregard  the  plain 
language  of  the  Act,  and  to  assume  a  jurisdic- 
tion to  compel  a  railway  company  to  give 
nsreasonable  facilities,  which  is  contrary  to 
the  terms  of  the  statute,  and  therefore  beyond 
the  jurisdiction  of  the  Railway  Commissioners. 
This  consideration  alone  compels  me  to  the 
oonclnsion  that  the  commissioners,  upon  the 
facts,  as  found  by  them,  had  no  jurisdiction 
to  make  this  order.  But  the  question  argued  on 
this  appeal  was  much  larger  and  more  important, 
and  is  one  which  affects  railways  and  canal 
companies  very  seriously  indeed.  It  was  freely 
admitted  by  counsel  that  no  obligation  was 
imposed  upon  this  railway  company  by  any  of  its 
special  Acts  either  to  make,  or  having  made  to 
maintain,  this  branch  railway  from  Wednesbury 
to  the  main  line  at  James  Bridge.  The  language 
of  the  statute  (18  &  19  Vict.  c.  olxxv.),  which 
empowered  the  company  to  make  the  branch  in 
quMtion,  is  in  the  usual  form,  that  "  subject  to 
tne  provisions  in  this  Act  contained  the  company 
may  make  and  maintain  the  railways  hereinafter 
mentioned,  with  all  necessary  works  and  con- 
venienoea  connected  therewith."  Whatever  obliga- 
tion the  company  were  under  in  this  respect  was 
imposed  upon  them,  it  was  admitted,  by  the 
Btulway  and  Canal  Traffic  Act  1864  only.  By  the 
definition,  sect.  1,  "  railway,"  as  used  in  the  Act, 
includes  "  every  station  of  or  belonging  to  such 
railway  used  for  the  purposes  of  public  traffic." 
Sect.  2  is  the  section  which  is  supposed  to  oblige 
the  company  to  re-open  the  station  in  this  case.  I 
will  read  it  shortly,  introducing  the  words  I  have 
quoted  from  the  definition :  "  Every  railway 
company  shall,  according  to  their  respective 
powers,  afford  all  reasonable  facilities  for  the 
receiving  and  forwarding  and  delivering  of  traffic 
upon  and  from  their  several  railways,  including 
every  station  of  or  belonging  to  such  railway  used 
for  tiie  purposes  of  public  traffic."  Now,  no  doubt 
these  words  are  imperative.  They  were  intended 
to  impose  upon  railway  companies  an  obligation 
which  either  did  not  exist  or  was  imperfect  before, 
and  the  Act  provides  a  summaTT  mode  of  enforc- 
ing that  obbgation,  a  jurisdiction  which  is  now 
vested  in  the  Railway  Commissioners.  If  the 
company  do  not  give  the  reasonable  facilities 
made  obligatory  oy  this  Act,  the  B^ilway 
Commissioners  may  require  them  to  do  so  on  a 
gammary  application  for  the  purpose.  But  what 
are  the  reasonable  facilities  intended  P  If  the 
company  never  made  the  branch  railway  at  all, 
oonld  the  commissioners  compel  them  to  do  so  P 
It  was  decided  in  Beg.  v.  York  and  North  MitUand 
Bfoilway  Company  (1  E.  &  B.  858),  that  a  railway 
company,  under  such  words  as  are  used  in  the 
special  Act  in  this  case,  is  not  under  any  obliga- 
tion, contractual  or  otherwise,  to  make  the  Ime, 
althongii,  if  the  words  in  the  special  Act  are 
imperative,  as  in  Mex  v.  The  Severn  and  Wye 
BaUteay  Company  (2  B.  &  A.  646),  it  was  held 
otherwise.  And  in  The  Scottish  North-Eastem 
Bailaay  Company  V.  Stewart  (3  Macq.  382)  the 
decision  in  Beg.  v.  York  and  North  Midland 
Bailway  Company  was  cited,  and  approved  by 
Lord  Wensleydale  in  the  House  of  Lords.  This 
decision  was  before  the  Act  of  1854.    But  it  can 


hardly  be  argaed  that  this  statute  made  ii 
compulsory  to  make  the  railway.  Then,  in  Beg.  v. 
The  Great  Wentem  iiatZioav  Company  in  1893 
(69  L.  T.  Rep.  572;  62  L.  J.  672,  Q.  B.),  it  wa 
decided  that,  where  the  special  Act  contained  only 
the  usual  permissive  words,  a  railway  company 
could  not  be  compelled  by  mandam.us  to  reinstate 
a  part  of  their  line  which  had  been  let  down  and 
destroyed  by  working  the  minerals  underneath  it. 
The  ground  of  that  decision  was,  that  the  company 
was  under  no  obligation  to  maintain  the  line,  and 
therefore  could  not  be  compelled  to  reinstate  it. 
Bo  wen,  L.J.  said:  "  It  must  be  admitted,  after  the 
decision  in  the  House  of  Lords,  and  in  thft 
Exchequer  Chamber,  that  there  was  no  obUgation 
on  the  railway  to  make  the  line.  The  applicaatB 
can  only  get  the  obligation  to  reinstate,  ii  at  all, 
out  of  a  supposed  obligation  to  maintain  the  line 
after  it  is  once  made.  They  cannot  ask  for  a 
Tnandamus  directing  the  railway  company  to 
maintain  the  line,  but  they  say  that,  if  there  ia 
an  obligation  to  maintain  it,  that  involves  an 
obligation  to  reinstate  it  if  it  is  destroyed.  No 
doubt,  if  there  were  an  obligation  to  maintain, 
there  would  be  an  obligation  to  reinstate;  but, 
in  order  to  get  the  duty  to  reinstate,  one  must 
find  the  duty  to  maintain."  It  was  suggested  in 
the  argument  in  the  present  case  that  the  statute 
of  1864  was  overlooked  in  that  case,  because  no 
reference  to  it  appears  in  the  judgments.  But 
the  statute  was  referred  to  in  the  judgment  of  the 
Divisional  Court  from  which  the  appeal  was 
brought,  and  if  no  argument  upon  it  was  raised  in 
the  Court  of  Appeal  it  must  have  been  becauee  such 
argument  would  have  been  useless.  I  am  clearly 
of  opinion  that,  if  a  railway  company  is  not  bound 
by  its  special  Act  to  make  or  maintain  the  rail- 
way, no  such  obligation  is  imposed  upon  it  by  the 
Act  of  1854.  But  there  is  another  decision  of  the 
Court  of  Appeal  which  beai-s  still  more  closely 
upon  the  nresent  case.  I  mean  The  Souih-Ecutem 
JSailieay  Oompany  v.  The  Corporation  of  Hatting* 
[ubi  svp.).  The  short  effect  of  that  decision  ia 
that  a  railway  company  cannot  be  compelled  to 
make  a  station  where  there  was  not  one  before, 
nor '  to  direct  that  imperfections  in  an  existing 
station  shall  be  rememed  by  specific  alterations 
prescribed  by  the  commissioners.  The  Lord 
Chancellor,  Lord  Selbome  said,  in  giving  judg- 
ment :  "  A  oompany  may  carry  or  not  upon  its 
ovra  line  as  it  thinks  fit ;  and  it  it  does  so  may 
undertake  that  business  under  various  conditions 
and  limitations.  But,  if  and  so  far  as  it  does 
undertake  so  to  carry  either  passenger  or  goods 
traffic,  it  comes,  in  my  opinion,  under  the  obliga- 
tion to  afford,  for  the  purposes  of  that  traffic,  the 
facilities  required  by  the  first  branch  of  the 
2nd  section  of  the  Act.  With  respect  to  stationi 
there  is  no  obligation  to  establish  them  at 
any  particular  places  or  place  unless  the  com- 
pany think  fit  to  do  so.  The  railway  (as  inter- 
preted by  the  Act)  only  includes  existmg  stations 
used  for  the  purposes  of  public  traffic.  But  when 
the  company  has  in  fact  opened  a  station  at  a 
particular  place  and  actually  uses  it  for  the 
purposes  of  public  traffic  and  invites  the  public 
to  resort  to  it  for  the  purposes  of  being  received 
or  delivered  as  passengers  to  or  from  trains 
announced  as  starting  from  or  stopping  at  that 
station,  or  of  having  their  goods  received  there 
for  carriage,  it  is,  in  my  opinion,  bound  by  the 
Act  to  afford  at  that  station  (to  the^eztent  of  its 
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nowers)  all  reasonable  facilitieB  for  reoMving, 
iarwarding,  and  deliyering  Bunh  passengers  or 
goods."  aia  Lordship  then  proceeds  to  say  that 
a  eeneral  order  to  give  increased  facilities  at  an 
existing  station  would  not  necessarily  be  beyond 
the  commissioners'  jurisdiction,  because  iti  would 
incidentally  be  requisite  in  order  to  obey  it  to 
make  some  structural  alterations,  but  tluit  the 
commissioners  hare  no  authority  by  ordering  par- 
ticular works  to  be  done  to  control  the  discretion 
ol  the  company  as  to  the  best  means  of  fulfilling 
their  statutory  obligations.  The  'commissioners 
aeem,  from  their  judgment  in  the  present  case,  to 
have  been  considerably  embarrassed  by  that 
authority.  First  they  say  that  much  might  be 
urged  against  it.  Then  they  distinguish  the 
case  of  opening  a  new  station  from  closing  one 
"  for  which  there  is  on  existing  public  need."  But 
the  question  before  the  commissioners  was  not  of 
«lo8ing  the  Darlaston  station.  That  had  been 
done  years  before,  and  an  order  to  reopen  it  was 
(90  yery  like  an  order  to  open  a  new  station  that  I 
do  not  wonder  that  the  case  was  found  difficult  to 
distinguish.  A  railway  company  is  a  corporation 
formed  for  the  purpose  of  carrying  on  a  business 
for  the  sake  <A  profit.  In  consideration  of  the 
probable  benefit  to  the  public  they  have  extra- 
ordinary powers  such  as  taking  compulaorily  the 
land  they  require.  Q«nerallT  speaking,  howerer, 
l^e  Legislature  has  carefully  avoidM  putting 
them  under  any  obligation  which  might  involye 
pecuniary  loss.  They  are  not  bound  to  make,  or 
having  made,  to  maintain  the  line  of  railway. 
That  they  will  do  so  whenever  there  is  a  reason- 
able expectation  of  profit,  is  thought  so  probable 
that  no  legislative  obligation  is  imposed  upon 
them.  But  then  it  was  necessary  to  put  such 
companies  under  some  control,  and  this  was  done 
by  the  Railway  and  Canal  Traffic  Act  1854.  That 
statute  does  not  enact  that  railway  companies 
ahaU  make  the  lines  they  are  authorised  to  make, 
or  shall  maintain  them  when  made.  The  purpose 
of  it  seems  to  me  to  fall  iar  short  of  these  objects. 
While  a  nulway  is  in  existence  and  is  being 
worked,  questions  may  arise  as  to  whether  reason- 
able facilities  are  being  afforded  for  traffic  of  one 
kind  or  another  at  a  particular  part  of  the  line, 
and  whether  undue  advantages  are  being  given  to 
some  persons  at  the  expense  of  others.  These 
questions  the  commissioners  may  solve,  always 
bearing  in  mind  that  where  it  is  a  question  of 
reasonable  facilities,  they  must  be  reasonable  as 
regards  the  company  as  well  as  the  public 
ooncemed.  But  it  would  require  very  clear  and 
«xp]icit  words  in  the  Act  to  bring  me  to  the 
conclusion  that  it  was  intended  to  enable  the 
commissioners  to  determine  whether  any  part  of 
the  line  was  to  be  constructed  or  maintained,  or 
the  spot  at  which  a  station  should  be  placed.  I 
find  nothing  in  the  statute  about  any  of  those 
matters.  It  is  not  necessary  to  the  present 
decision  to  hold  that  in  no  possible  circumstances 
could  the  commissioners  have  jurisdiction  to 
prevent  the  closing  of  an  existing  station.  It  is 
difficult  to  conceive  that  any  company  would  do 
this  where  there  was  a  chance  of  profit  by  keep- 
ing it  open.  But  every  such  case  must  depend 
upon  its  particular  circumstances.  I  am  clearly 
of  opinion  in  the  present  case  that  the  company 
were  not  bound  to  keep  open  the  Darlaston 
station,  or  to  mn  passenger  trains  over  the 
Darlaston  branch  at  a  loss,  and  that  the  company 


did  not  act  illegally  under  the  circnmstanoes 
in  closing  that  station.  The  order  of  the 
commissioners  is  intended  to  compel  the  rulmj 
company  to  reopen  that  station,  and  I  am  (J 
opiiuon  that  it  was  beyond  their  jurisdiction  to 
make  the  order  in  this  case  to  compel  them  to  do 
so. 

Smith,  L.J. — ^Two  questions  arise  upon  tUs 
appeal,  and  they  undoubtedly  are  of  great  import- 
anoe.  The  first  is,  whether  a  railway  oompany 
which  has  built  and  opened  a  station  upon  its  liu 
for  public  traffic  can  at  its  own  will  and  pleasure 
close  it  and  pull  it  down;  the  second  is,  whether, 
having  done  so,  the  company  can  be  compdled 
by  the  Hallway  Commissioners  to  rebuild  and 
re-open  it.  [His  Lordship  stated  the  facto 
and  continued  0  It  is  clear,  apart  from  the 
Railway  and  Canal  Traffic  Act  1854  about 
which  more  hereafter,  that  where  tiie  words 
of  an  Act  of  Parliament,  by  which  a  railway 
company  is  empowered  to  make  a  railway,  are 
enalmng,  as  they  are  in  the  present  case,  and  not 
obligatory,  no  obligation  is  imposed  upon  a 
company  to  make  the  contemplated  line  or  any 
part  of  it,  or  any  station  connected  therewitii.  At 
one  time  it  was  thought  otherwise,  but  this 
opinion  was  oontrovertM  first  by  Erie,  J.  in  his 
judgment  in  tJie  year  1852  in  Meg.  v.  The  York 
and  North  Midland  Railway  Company,  and  was 
finally  exploded  in  the  next  year  in  the  Exchequer 
Chamber  (1  E.  &  B.  858),  which  affirmed  the 
judgment  of  Erie,  J.  Lord  Wensleydale  sub- 
sequenUy  in  the  House  of  Lords,  in  The 
Edinburgh,  Perth,  and  Dundee  Bailuam  Compawf 
V.  Phillip  (2  Macq.  514),  spoke  of  this  case  as 
follows.  He  said  "Now  it  has  been  clearly 
settied,  though  in  the  first  instance  there  was 
some  doubt  about  it,  that  these  enabling  Acts  aie 
not  compulsory.  It  was  solemnly  decided  by  the 
court  of  error,  of  which  I  formed  a  part,  in  a 
case  in  which  the  judgment  was  delivered  (and 
an  excellent  judgment  it  was)  by  the  late 
Jervis,  C.J.,  that  permissive  words  in  an  Act  of 
Parliament  are  not  obligatory."  It  appears  to  me 
obvious  that,  if  an  Act  is  enabling,  so  as  to  impose 
no  obligation  to  make,  it  imposes  no  obligation  to 
maintain,  though  apart  from  the  Act,  if  a  company 
desires  to  open  and  keep  open  its  line  and 
stations  and  does  so  for  public  traffic,  it  must 
whilst  so  doing  maintain  its  line  and  station. 
Apart  therefore  from  the  Railway  and  Canal 
Traffic  Act  1854  the  defendants  were  under  no 
obligation  to  keep  open  the  old  Darlaston  station 
in  the  year  1887.  But  the  Railway  and  Canal 
Traffic  Act  1854  has  undoubtedly  imposed  obliga- 
tions upon  railway  companies  which  had  not 
theretoK>re  existed,  and  gave  the  Court  of  Com- 
mon Fleas,  now  represented  by  the  Railway 
Commissioners,  jurisdiction  to  eniorce  them,  and 
it  becomes  necessary  to  examine  this  Act  to  see 
what  these  obligations  are.  This  Act  of  1854, 
which  is  called  an  Act  for  the  better  regulation 
of  the  traffic  on  railways  and  canals,  recites  that 
it  is  expedient  to  make  better  provision  for 
regulating  the  traffic  on  railways,  which  inclades 
passengers  and  their  luggage  and  goods,  animals 
and  other  things  conveyed  by  a  railway  company 
and  it  then  enacts  by  sect.  2,  which  is  the  matenu 
section  in  this  case,  that  every  railway  shall  (tiiis 
is  obligatory),  according  to  its  powers,  firstly 
afford  all  reasonable  facilities  for  the  reoeivingi 
and  forwarding,  and  delivering  of  traffic  ngtn  its 
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lailway,  and  from  eTery  station  on  its  railway 
(ued  for  the  purposes  of  public  traffic,  and  secondly, 
it  shall  not  give  undue  preference  in  favour  of 
«BT  particular  person  or  description  of  traffic,  and 
thirdly,  it  shall  afford  aU  due  and  reasonable 
fuilitieB  for  receiying  and  forwarding  all  traffic 
«rriTiiig  by  a  railway  which  forms  part  of  a  con- 
tinnoua  line  of  railway  with  itself.  It  also 
provides  by  sect.  7  that  the  only  condition  the 
eompany  may  impose  as  regards  the  carriage  of 
g;ooda  is  snoh  as  shall  be  adjudged  to  be  just 
and  reasonable.  I  can  find  nothing  in  this  Act 
which  either  imposes  an  obligation  upon  a  railway 
company  to  m^e  the  whole  or  any  part  of  its 
line  which  it  does  not  desire  to  make,  or  which 
obliges  a  company  to  build  any  station  which  it 
does  not  desire  to  build,  and  I  cannot  doubt  that 
this  Act  of  1854  does  not  impose  either  of  these 
obligations  upon  a  company  under  the  obligation 
to  affoi-d  all  reasonable  facilities  for  receivingi  and 
forwarding,  and  delivering  of  traffic,  and  that  this 
was  the  opinion  of  Lord  Selbome  and  Lord 
Ssher,  M.II.  wiU  be  seen  upon  reading  their  con- 
sidered judgments  in  the  case  of  The  8outh- 
Eastem  SaUioay  Company  v.  The  Bailway  Com- 
misgionera  and  the  Corporation  of  Hastinga  {vM 
tup.).  But  it  is  said  that,  even  if  so,  where  a 
company  has  made  and  uses  for  public  traffic  the 
whole  or  any  part  of  its  line,  or  has  built  and  uses 
for  such  traffic  any  station  thereon,  the  Act  of 
1854  has  by  the  words  above  mentioned  imposed 
the  obligation  upon  the  company  to  maintain  and 
use  such  line  and  stations  so  long  as  such  mainte- 
nance and  user  is  necessary  for  affording  reason- 
able facilities,  and  that  if  the  company  does  not 
do  this  it  fails  according  to  its  powers  to  afford  the 
reasonable  facilities  mentioned  in  the  Act,  and 
this  is  how  it  is  put  by  the  applicants.  It  is  not 
denied  on  the  pturt  of  the  defendant  company  that 
so  long  as  a  railway  company  is  working  its  line 
with  its  stations  thereon  for  public  traffic  upon 
that  line,  and  from  and  to  those  stations,  the 
company  is  bound  to  afford  the  facilities  men- 
tioned in  that  Act,  but  they  deny  that  there  is  to 
be  found  therein  an  obligation  upon  a  railway 
company  to  continue  to  maintain  and  use  either 
the  whole  or  any  part  of  its  line,  or  the  whole  or  any 
part  of  its  stations,  in  order  to  afford  such  facUities 
It  it  does  not  desire  to  do  so.  They  do  not  deny 
jurisdiction  in  the  commissioneia  to  order  proper 
facilities  to  be  given  at  stations  which  are  in 
public  use,  but  they  do  deny  their  jurisdiction 
to  order  the  company  to  keep  all  or  any  part  of 
its  line,  or  all  or  any  part  of  its  stations,  open 
for  public  traffic.  In  construing  this  Act  of  1854  it 
must  not  be  forgotten  that  j  ust  fifteen  months  prior 
to  its  being  passed,  the  Exchequer  Chamber,  by 
the  unanimous  judgment  of  nine  judges,  had  held, 
that  under  an  Act  enabling  a  company  to  make 
a  line,  the  company  was  under  no  obbgation  to 
make  it  or  any  part  of  it,  and  it  seems  to  me 
necessarily  to  follow  from  this  as  before  stated, 
that  under  such  an  Act  a  railway  company  is 
nnder  no  obligation  to  maintain  or  keep  open 
what  it  may  happen  to  have  constructed.  It  is, 
however,  said  on  behalf  of  the  applicants,  that 
with  this  decision  before  it,  the  legislature  by  the 
language  it  has  used  in  sect.  2  of  the  Act  of  1854, 
has  shown  that  it  intended  to  compel  and  has 
compelled  every  railway  company  thereafter  to 
maintain  and  keep  open  any  works  it  may  have 
mads  and  used  for  puolio  traific,  bo  long  as  such 


works  or  any  of  them  might  be  necessary  for 
affording  all  reasonable  facilities  for  receiving, 
forwarding,  and  delivering  traffic  upon  and  from 
its  railway.  Now,  what  are  the  words  which  are 
said  to  have  wrought  this  great  change,  and  cast 
this  onerous  obligation  upon  the  railway  com- 
panies P  They  are  these :  "  Every  railway  com- 
pany shall,  according  to  its  powers,  afford  all 
reasonable  facilities  for  the  receiving,  and  for- 
warding, and  delivering  of  passengers,  and 
their  luggage  and  goods,  animals,  and  other 
things  conveyed  by  any  railway  company  upon  its 
railways,  and  from  every  station  of  or  "belonging 
to  the  railway  used  for  the  purposes  of  publie 
traffic."  It  wUl  be  seen  that  there  is  not  a  word 
in  this  section  about  the  railWay  company  main- 
taining or  using  its  railway  or  stations  in  whole 
or  in  part,  or  rendering  the  facilitieB  named  for 
any  defined  or  indeed  for  a.ny  period  at  all ;  the 
period  for  which  a  line  is  to  DO  maintained  and 
used,  is  left  precisely  where  it  was  before  the  Act 
of  1854  became  law,  the  obligation  imposed  by 
the  Act  of  1854  is  that  ''the  company  shaU 
according  to  its  powers  afford  all  reasonable 
facilities."  But  for  how  longp  That  is  the 
question.  The  applicants  contend  that  the  com- 
pany must  do  so  for  as  long  as  these  facilities  are 
required  by  the  public ;  but  where  is  this  to  be 
found  in  the  Act  P  There  are  no  words  to  this 
effect,  and  indeed  the  words  which  are  there  are 
opposed  to  this  contention,  namely,  the  words 
"  used  for  the  purposes  of  public  traffic."  In  my 
judgment  the  true  answer  to  be  given  to  the 
question  "  For  how  long  P  "  is,  that  a  railway  com- 
pany is  placed  under  obligation  by  the  Act  of 
1854  to  afford  the  reasonable  facUities  for  just  so 
long  as,  when  the  Act  was  passed,  it  was  under  an 
obligation  to  maintain  and  use  its  line  and 
stations  and  for  no  longer,  which  is  for  so  long  as 
it  desires  to  keep  open,  and  does  keep  open,  its 
line  and  stations  for  public  traffic.  So  long  as 
the  company  does  this  it  must  maintain  wose 
parts  which  it  desires  to  keep  open,  and  is  keeping 
open,  whether  they  be  the  Whole  or  only  parts  of 
its  undertaking,  in  such  a  state  as  to  afford  the 
reasonable  facilities  mentioned  in  the  Act. 
This,  in  my  opinion,  is  what  the  Act  of  1854 
enacted,  especially  when  taken  in  connection, 
as  it  must  be,  with  the  law  as  it  stood  at  the  time 
it  was  passed.  If  the  Legislature  was  imposing 
the  onerous  and  novel  obligation  upon  a  railway 
company  to  maintain  its  works  for  some  period 
other  than  it  was  then  bound  to  do,  some  apt 
words  certainly  would  be  found  in  the  Act 
imposing  this  obligation  and  yet  the  Act  is 
altogether  silent  upon  the  subject,  though  other 
words  are  now  said  to  bear  that  meaning  and  are 
pressed  into  service  to  do  duty  for  those  which 
cannot  be  found.  I  am  aware  of  what  has  been 
urged  on  the  respective  sides  as  to  the  convenience 
or  inconveniences  which  may  arise  from  one  or 
other  construction  of  the  statute.  On  the  one  side 
(t.e.,  the  side  of  the  public),  it  is  said  that  if  this 
Act  of  1854  is  not  to  be  read  as  imposing  an 
obligation  upon  a  railway  company  to  keep  its 
line  and  its  stations  open  so  long  as  such  keeping 
open  affords  a  reasonable  facility,  what  a 
disadvantage  it  would  be  to  the  public,  and  how 
imreasonable  it  is  not  to  construe  the  Act  in  such 
a  way  as  to  oblige  the  company  to  keep  its  works 
open  for  the  convenience  oi  the  public,  and  indeed 
Sir  F.  Peel,  in  the  «ase  of  Th»  Winafvrd  Local 
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Board  y.  The  Ckcahire  Linet  Committee  (ubi  tup.),  | 
said  that  unless  sect.  2  of  the  Act  of  1854  was  so 
read,  railway  companies  would  be  able  to  make 
the  section  practically  a  nullity.  The  answer 
given  to  this  if,  that  it  is  not  the  general  habit  of 
railway  oompanies  for  the  sake  of  spiting  their 
customers  to  discontinue  traffic  which  self-interest 
prompts  them  in  continue,  and  it  is  said  that  it  is 
unreasonable  tbat  they  who  are  trading  companies 
carrying  on  business  in  the  interests  of  their 
shareholders  should  be  oompeUed  against  their 
wills  and  against  their  own  interests  to  go  on 
carrying  for  the  public,  especially  when  the  public 
do  not  provide  the  requisite  traffic  to  enable  the 
company  to  carry  on  its  business  otherwise  than 
at  a  loss.  Tne  balance  of  these  conyeniences  or 
inoonyeniences  appears  to  me  to  be  about  equal ; 
but,  be  this  as  it  may,  they  throw  no  real  light 
upon  the  true  construction  of  the  Act.  I  can  find 
nothing  in  the  Act  of  1854  to  lead  me  to  the 
oondusion  that  an  obligation  is  thereby  cast  upon 
a  railway  company  to  maintain  and  use  its  line,  or 
any  particular  part  of  its  line,  or  all  or  any  of  its 
stations,  if  it  does  not  desire  to  do  so.  The  case  of 
Beg.  ▼.  Ctreat  Western  Bailway  Company  {ubi 
«up.),  has  a  material  bearing  upon  the  obligation 
oi  railway  companies  to  maintain  and  keep  open 
their  railways,  and  is  in  accord  with  what  I  nave 
above  written,  .  and  I  must  point  out  that, 
although  the  case  of  The  South-Eastem  Bailway 
Company  v.  Bailway  Commisnonere  and  the 
Corporation  of  Bastings  {ubi  sup.),  which  was 
decided  upon  the  Act  of  1854,  was  cited  and  dealt 
with  by  Lord  Coleridge  in  the  court  below,  neither 
this  Act  nor  the  South-Eastem  case  appears  to 
have  been  cited  in  this  court,  and  the  learned 
counsel  for  the  appellant  did  not  then  even 
suggest  the  construction  now  sought  to  be  placed 
upon  the  Act  of  1854.  The  passage  in  the  judg- 
ment of  Lindley,  L.J.  in  Dickson  v.  Great  Northern 
Bailway  Company  {ubi  sup.),  so  much  relied  upon 
by  the  applicants,  does  not  apply  to  the  present 
case.  The  Lord  Justice  points  out  that  the  Act  of 
1854  materially  altered  the  law,  in  respect  of 
affording  reasonable  facilities  for  receiving, 
forwarding,  and  delivering  traffic,  and  this 
nndoubte£y  is  true,  and  he  points  out  the  duty 
thus  imposed  was  inconsistent  with  the  company's 
right  to  refuse  to  cany  any  particular  class  of 
goods  which  they  have  facihties  for  carr3dng,  but 
no  question  was  in  that  case  raised  as  here,  aa 
to  whether  a  i-ailway  company  could  rightiy  close 
its  line  or  stations  or  part  of  its  hue  or  any 
particular  station  to  public  traffic.  What  the 
Lord  Justice  was  dealing  with  was  a  company 
which  was  using  its  railways  and  stations  for 
public  traffic ;  and  what  he  said  was  that  under 
these  circumstances  it  would  not  be  affording 
reasonable  facilities  to  refuse  to  carry  any 
particular  oiass  of  goods  which  the  company  had 
facilities  for  carrying.  I  find  a  stronger  expres- 
sion of  opinion  by  Lord  Selbome,  when  Lord 
Chancellor,  in  The  South-Eastem  Bailway  Com- 
pany y.  Bailway  Commissioners  and  the  Corpora- 
tion of  Hastinqs  {ubi  supj  as  to  the  construction 
of  the  Aut  of  1864.  He  states:  "A  company 
may  can^  or  not  upon  its  own  line  as  it  thinks 
fit,  and  if  it  does  so  may  undertake  that  business 
under  various  conditions  and  limitations :  but  if 
and  so  far  as  it  does  undertake  so  to  carry  either 
passengers  or  goods  traffic,  it  comes,  in  my 
opinion,  Vinder  the  obligation  to  afford  for  the 


purposes  of  that  traffic  the  facilities  required  br 
the  first  branch  of  the  2nd  section  of  the  Act 
For  the  reasons  above,  my  opinion  is  that  the  Act 
of  1854  does  not  compel  a  railway  company  to  go 
on  maintaining  and  using  its  railways  or  statiom 
either  in  whole  or  in  part,  even  uiough  bj  bo 
doing  it  would  afford  reasonable    facilities  for 
public  traffic,  and  that  the  defendant  oompany 
was  within  its  rights  in  closing  its  station  u  ii 
did  in  1887,  and  in  ceasing  to  carry  paaseneen 
over  ita  branch  line,  and  in  subsequentiy  pnllmz 
down  the  station.    But  there  is  also  the  aecond 
point  which  I  think  equally  fatal  to  the  applicants. 
The  passenger  traffic  was  stopped  in  1887  to  the 
knowledge    of    the  applicants,    and    so  matters 
rested  until  1892  with  the  exception  that  in  the 
meantime  the  company  pulled  down  its  station. 
The  difficulty^  may  be  masked    by  making  an 
application  in'  the  verbiage  of  the  Act  and  b/ 
granting  an  order  in  that  form ;  but  the  real  case 
must  be  looked  at,  which  is,  that  the  apphcants 
are  asking  the  Railway  Commissioners  to  order 
that  the  company  should  rebuild  a  station  at  or 
about  the  old  site  and  commence  passenger  traffic 
thereto ;  and  call  it  what  you  will,  that  is  the  reel 
object    sought    to    be    attained.      Even    if  the 
company  could  not  have  shut  up  its  station  in 
1887,  though,  as  I  have  stated,  I  think  it  coold. 
there    is    no  jurisdiction  in  the  commissioners 
under  the  circumstances    which    exist    now,  to 
order  a  station  to  be  built,  which  is  in  reality  the 
order  now  appealed  against,  and  which  must  be 
done  if  the  applicants  are  to  derive  sar  advantage 
fiom  their  application.     The  caee  of  The  JSoutt- 
Eastem  Baimay  v.  The  Bailway  Commissionen 
and  the  Corporation  of  Hastings  {ubi  sup.)  is  a 
conclusive  authority  that  a  new  station  cannot  be 
ordered  by  the  commissioners.    In  oonclosioii,  1 
will  say  that,  if  the  public  are  to  be  empowered  to 
impose  upon  a  railway  company  the  obligation  to 
maintain  and  keep  its  works  open,  and  if  those 
motives  of  railway  companies  "  which    do   not 
appear  upon  the  surface     that  are  alluded  to  by 


Wills,  J.  exist,  and  are  to  be  frustrated,  this  must 
be  done  by  an  express  enactment  and  not  by  an 
attempt  to  exti-act  from  words  such  as  are  in  the 
2nd  section  of  the  Act  of  1854  a  meaning  which, 
when  the  Act  and  its  history  is  understood,  they 
do  not,  and,  in  my  judgpcnent,  cannot  bear.  In  my 
opinion  this  appeal  should  be  allowed. 

Appeal  allowed. 

Solicitors    for    the    local    board,    UUiOwme, 
Currey,  and  ViUiers,  for  /.  Corhett,  Darlaston. 

Solicitor    for    the    railway    company,    C.   S. 
Mason. 


HIGH    COURT   OF  JUSTICE. 

CHANCERT  DIVISION. 
June  23  and  Aug.  8. 
(Before  Nobth,  J.) 
Be  Mabtindaxk.  (a) 
Contempt  of  court — Court  sitting   in  private- 
Publishing  proceedings. 
On  the  1st  June  North,  J.  made  an  order  rt- 
straining  H.  from,  having  any  eommunieo^o* 
with  M.,  a  female  infant  who  had  been  made 
a  ward  of  court,  and   ordered  H.   to  emptor 


(aj  Beported  by  J.  S.  Bbooxi,  Eaq^  BairiiUgNM^Uw. 
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before  him  on  the  6th  June.  On  that  day  H. 
appeared,  and  it  toas  then  proved  thai  he  and  M. 
hai  been  married  some  weeke  before.  The  judge 
being  eaUeiied  that  the  marriage  was  valid,  stayed 
iheoperaiwn  of  his  former  order.  H.  immediately 
on  teavina  the  court  concocted  with  a  friend  a 
paragraph  purporting  to  he  an  account  of  what  had 
uJeenpuie 


ace  in  private  More  the  judge,  but  which 
W€U  ehiefiy  a  puff  of  M.'s  novels,  and  contained 
no  ttatement  of  any  fact  which  came  out  before 
the  judge,  except  that  H.  and  M.  were  married. 
Thie  paragraph  appeared  in  the  Star  of  the  same 
date.  A  paragraph  to  the  same  effect  appeared 
the  next  day  in  the  Moming,  and  was  copied  in 
the  Pall  Mall  €kizette,  and  the  People.  In  the 
three  last  papers,  however,  it  did  not  appear  that 
the  matter  had  been  heard  in  private,  and  the 
editors  stated  that  they  did  not  know  it  was  so 
heard.  Motions  were  made  to  commit  the  editors 
of  all  four  papers,  and  S.  arid  his  friend  the 
author  of  the  paragraph  in  the  Star. 
Held,  thai  it  is  a  contempt  of  court  to  publish  an 
account  of  any  proceedings  which  a  judge  has 
ordered  to  be  heard  in  private,  but  that  in  this 
case  the  contempt  was  not  premeditated  or 
intentional  and  not  of  a  serious  character,  and, 
apologies  having  been  ntade,  the  justice  of  the  case 
■would  be  met  by  ordering  S.  and  the  editor  of 
the  Star  to  pay  the  costs  of  the  motions  against 
them.  The  other  four  motions  were  dismissed 
with  costs  as  frivolous  and  unnecessary. 

Thx  ward  in  this  matter  haying  been  forbidden 
by  her  parents  to  have  any  communication  with 
the  respondent  Haeffer,  efaddenly  left  her  home 
early  in  April  1894.  Her  parents  took  pro- 
ceedings to  bare  her  made  a  ward  of  court,  and 
their  solicitor  wrote  to  the  respondent  H<ief(er 
saying  she  had  been  made  such  a  ward.  This  was 
not  accurate,  for  she  was  not  actually  made  a  ward 
until  after  the  date  of  his  letter.  On  the  1st  June 
Iforth,  J.  made  an  order  restraining  HuefFer  from 
having  any  communication  with  the  ward,  and 
requiring  him  to  appear  before  the  judge  on 
the  6th  June.  What  occurred  on  that  occasion 
was  thus  stated  by  North,  J.  in  his  written 
judgment : 

He  did  appear.     I  may  add  that,  to  avoid  the  in- 
oonTsnience  of  oleaiiner  the  oonrt  and  tnminfr  the  andienoe 
into  the  adjoiiuiig  pcwsage,  I  took  the  parties  concerned 
into  my  private  room ;  bnt  this  was  precisely  the  same 
filing  as  hearing  them  in  this  ooort  after  the  public  had 
left    On  that  occasion  an  affidavit  by  the  said  respon- 
dent was  prodnoed  in  which  he  stated  that  he  did  not 
inaw,  and  had  no  reason  to  believe,  that  the  yoong  lady 
was  a  ward  of  oonrt — the  falsity  of  which  assertion  is 
proved  by  his  letter  above  mentioned.     His  solicitor  also 
said  that  the  parties  had   been  married  two  or  three 
ifeaks  before ;  and  I  stated  that,  if  proper  evidence  of  the 
marriage  was  prodnoed,  the  operation  of  my  order  wonid 
^  stayed.    The  certificate,  when  produced,  showed  that 
"the  lady  had  been  represented  by  the  said  respondent  to 
te  over  twenty-one  years  of  ace ;  but  when  the  matter 
eune  before  me  again  on  the  9th,  being  satisfied  that  the 
filse  itatemento  made  by  the  respondent  to  the  registrar 
^  not  affect  the  validity  of  the  marriage,  although 
^  lespoodsnt  had  laid  himself  open  to  criminal  pro- 
^se^gs   under  more    than    one    head,  I    stayed   the 
opetation  of  the  order.    At  the   same  time  I  declined 
'to  sntertain  any  application  to  oommit  the  respondent 
'or  contempt,  oonsidaring  that,  if  he  was  to  suffer  im- 
f>*oiiment,ithad  better  be  by  the  sentence  of  aoriminal 
*yrt  in   tW   proceedings  to  which  he  had  exposed 
maistf. 


On  the  same  afternoon  the  following  paragraph 
appeared  in  the  Star  newspaper : 

A  Poet's  Love  Affair. — A  Chancery  Court  Chapter  of 
"  The  Queen  who  Flew." — In  Chancery  Court  No.  2  to- 
day a  rarely  romantic  story  was  unrolled  before  Mi. 
Justice  North,  who  sat  in  private  to  hear  the  action 
innocently  set  down  as  In  re  Martindale.  The  aotiom 
was  one  to  forbid  a  Miss  Martindale,  said  to  be  a  ward 
in  Chancery,  from  perpetrating  matrimony,  the  danger 
arising  in  connection  with  the  attentions  of  a  young  poet 
and  novelist  who  has  already  achieved  a  certain  measure 
of  distinction  by  "  The  Shifting  of  the  Fiie  "  and  other 
of  his  boohs — to  wit,  Mr.  Ford  H.  Madoz  Hneffer,  of 
Brooh-green,  W.  Mr.  Hneffer  is  well  known  as  son  of 
the  late  Br.  Hneffer,  the  once  champion  of  Wagner  in 
England  and  musical  critic  of  the  Timet,  and  as  grandson 
of  Mr.  Ford  Madoz  Brown.  His  intimate  connection 
with  the  Pre-BaphaeUie  Brotherhood  is  also  marked  by 
the  fact  that  his  jnst-published  novel  "  The  Queen  who 
Flew"  (significant  title)  is  illnstrated  by  Sir  Edward 
Bume-Jones.  The  proceedings  to-day  might  have  been 
comparatively  tame  bnt  for  the  fact  that  it  turned 
out  that  there  was  no  longer  any  Miss  Martindale  to 
protect.  That  lady  became  Mrs.  Madox  Hneffer  some 
three  weeks  ago.    The  case  stands  adjourned  for  the 


i 


On  the  next  moming  the  following  paragraph 
was  published  by  the  Morning  newspaper : 

A  Yonng  Novelist's  Bomance. — A  romance  which  has 
excited  mnoh  interest  in  certain  literary  and  artistid 
alleles  in  London  became  more  widely  known  yesterday 
as  farming  the  subject  of  an  action  in  Chancery  Court 
No.  2  before  Mr.  Justice  North.  The  cause  was  In  re 
Martindale,  and  the  action  taken  to  prevent  the  marriage 
of  a  Miss  Martindale,'  a  minor  and  a  ward  in  Chancery. 
When  the  case  came  on  it  was  found  out  that  there 
was  no  longer  a  Miss  Martindale  to  be  protected,  and  an 
adjournment  had  to  be  made.  In  fact  the  lady  had 
three  weeks  before  been  married  to  the  lover  whom  it 
was  sought  to  bar — Mr.  Ford  Madoz  Hneffer.  Mr. 
Hneffer  has  already  made  a  certain  mark  in  fiction. 
He  has  also  published  a  book  of  verse,  and  his  last 
book,  "  The  Queen  who  Flew,"  is  illnstrated  by  Sir  E. 
Bume-Jones.  Mr.  Hneffer,  is  son  of  the  late  Dr. 
Hneffer,  the  champion  of  Wagner  and  the  well-known 
musical  critic,  and  grandson  of  the  late  Ford  Madoz 
Brown. 

This  paragraph  was  copied  into  the  Pall  Mall 
Oatette  of  the  7th  June,  and  the  People  newspaper 
of  the  8th  June. 

On  the  16th  June  motions  were  made  on  behalf 
of  the  ward's  parents  to  commit  the  editors  of 
these  four  papers  for  contempt  in  publishing 
matters  heard  by  the  court  in  private.  The 
judge  was  at  first  asked  to  bear  these  motions  in 
private  as  being  matters  aifecting  a  ward,  but 
after  hearing  them  so  far  opened  in  private  as  to 
show  the  nature  of  the  applications  he  directed 
them  to  be  heard  in  public. 

It  appeared  from  the  affidavits  filed  for  the  Star 
that  the  paragraph  in  that  paper  was  in  fact 
written  by  Mr.  Ferris,  a  contributor,  from 
materials  supplied  to  him  immediately  after  the 
hearing  on  the  6th  June  by  HuefFer  himself,  and 
notices  of  motion  to  commit  Hueffer  and  Ferris 
also  were  at  once  given. 

All  the  motions  came  on  to  be  heard  on  the  23rd 
June. 

Sinnfen  Eady,  Q.O.,  and  O.  Henderson  for  the 
motions. — The  paragraph  in  the  Star  is  a  plain 
and  gross  contempt  of  court  It  is  a  deliberate 
publication  of  what  the  court  had  directed  to  be 
heard  in  private,  as  appears  from  the  paragraph 
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itself.  The  offence  is  made  worse  by  the  flippant 
tone  of  the  paragraph,  which  appears  to  be 
intended  to  bring  ridicule  on  tixa  whole  proceed- 
ings. Every  one  concerned  in  the  publication  is 
goilty  of  contempt,  and  ought  to  be  committed ; 
Qie  offence  of  Hneffer  is  specially  aggravated. 
Having  been  present  at  the  proceedings  m  private, 
he  goes  straight  away  to  publish  what  professes 
to  m  an  account  of  them.  The  paragraph  in  the 
Mofning  does  not  state  that  the  proceedings  were 
in  private,  bat  it  is  plain  that  the  writer  had  the 
paragraph  in  the  Star  before  him.  He  must  have 
known  that  the  proceedings  were  in  private,  and 
the  editor  cannot  escape  because  he  omitted  that 
statement.  The  editors  of  the  other  papers  may 
not  have  known  that  the  proceedings  were  in 
private,  for  they  appear  merely  to  have  copied 
the  Morning,  but  they  as  well  as  the  editor  of  the 
3fomtiifir  must  bear  the  responsibility  of  having 
accepted  contributions  from  other  than  the  regular 
Boorces,  and  if  snch  contributions  turn  out  to  be 
improper  must  take  the  consequences. 

8.  Sail,  Q.O.  and  O.  Lawrence  for  the  pub- 
lishers of  the  Momifig.  —  Motions  to  commit 
ought  not  to  be  made  unless  there  is  some  serious 
ground  for  committing  the  person  moved  ag^nst: 
Plating  Company  v.  Farquhanon,  44  L.  T.  Bep. 
389  ;  17  Ch.  Div.  49. 
The  Morning  published  this  paragraph  in  good 
faith,  and  the  editor  was  wholly  ignorant  that  the 
matter  was  heard  in  private  at  a^  If  there  has 
been  any  contempt  he  apologises,  but  we  submit 
there  has  been  none.  It  has  never  been  laid  down 
that  it  is  contempt  to  publish  anything  that  has 
'  been  heard  in  private  so  long  as  the  publication 
does  not  extend  to  the  facts  on  account  of  which  a 
private  hearing  was  ordered.  Except  these  facts 
everything  which  passes  in  a  court  of  justice  is 
pubuc  property  and  may  be  published.  This 
publication  could  not  interfere  with  the  course  of 
justice. 

B.  Hall,  Q.G.  and  Vernon  Smith  for  the  Pall 
Mall  OatetU. 

Butcher  for  the  publishers  of  the  People. — 
There  can  be  no  contempt  of  court  in  publishing 
the  result  of  proceedings  in  court,  even  if  the 
proceedings  were  in  camera. 

Lawrence  v.  Ambery,  91  L.  T.  230. 
It  cannot  be  contempt  to  publish  information 
which  is  accessible  from  other  sources.  The  onlj 
fact  which  is  really  disclosed  by  this  paragraph  is 
that  two  young  people  were  married,  and  this 
marriage  had  been  announced  in  the  Timst  weeks 
before. 

Boome  for  the  Star  and  for  Perris. — The  court 
will  not  exercise  its  jurisdiction  to  commit  for 
contempt  against  the  editor  of  a  newspaper,  un- 
less ^ere  is  a  wilful  intention  to  prejudice  a  trial 
or  interfere  with  the  course  of  justice : 

Be  O'MaUey  ;  Hunt  v.  Clarke,  61  L.  T.  Bep.  343  ; 
37  W.  B.  724. 
The  Star  published  this  paragraph  in  good  faith, 
and  it  could  not  possibly  interfere  with  the  course 
of  justice. 

Job  Bradford  for  IiItb.  Hueffer  and  Hueffer. — 
[North  J. — I  cannot  hear  you  for  Mrs.  Hueffer, 
who  appears  by  her  guardians.]  The  guardianship 
came  to  an  end  on  her  marriage  : 

Re  Potter,  20  L.  T.  Bep.  355  ;  L.  Bep.  7  Eq.  484. 
This  is  a  motion  in  the  name  of  the  infant  after 


her  marriase  aoainst  her  husband.    She  has  a 
right  to  be  neard : 

Re  Bampton  and  WaU,  Infante,  25  Ch.  IMr.482. 
[NoBTR,  J. — I  cannot  hear  her.  These  were  easn 
as  to  the  jurisdiction  of  the  court  under  tbt 
Infants'  Settlement  Act ;  they  have  noappHcstaon 
here.]  For  Hueffer. — ^The  order  for  hearing  in 
private  was  only  to  protect  the  interest  of  the 
ward.  So  long  as  she  is  not  injured  there 
is  no  contempt ;  as  soon  as  an  order  is 
made  anyone  may  publish  it.  There  is  no 
contempt  so  long  as  there  is  no  disclosiue 
of  facts  inconsistent  with  the  desire  of 
the  court  for  privacy;  there  is  no  snch  inter- 
ference here. 

All  the  respondents'  counsel  tendered  fnll 
apologies  from  their  clients  in  case  the  Court 
tbou^t  any  contempt  had  been  committed. 

Swinfen  Eady,  Q.C.  in  reply. 

Aug.  8. — ^NoBTH,  J.  (after  stating  the  facts  of 
the  case  as'  above). — The  material  jMirta  of  the 
paragraph  in  the  Star  may  be  condensed  into  this: 
that  on  the  day  in  question  a  rarely  romantic 
stoi7  was  unrolled  before  a  judge  in  Chanoerv 
sitting  in  private  with  reference  to  a  female  ward, 
which  proceedings  might  have  been  comparatively 
tame  but  for  the  fact  that  it  turned  out  that  the 
lady  had  been  married  to  the  respondent  thiee 
weeks  before.  It  was  contended  before  me  that 
the  publication  of  this  paragraph  did  not  interfere 
with  or  tend  to  obstruct  the  course  of  justice.  In 
this  I  agree.  But  this  does  not  conclude  the 
question  whether  it  was  a  contempt  or  not 
Articles  have  often  been  held  to  be  in  conte^mpt  of 
court  on  the  eround  above  mentioned,  becaose 
published  while  litigation  was  pending,  which 
would  not  have  been  in  contempt  it  only  published 
after  the  litigation  had  been  closed.  But  there 
may  be,  and  are,  publications  which  amount  to 
contempts  of  court,  although  they  do  not  interfere 
with  the  course  of  justice,  and  have  been  published 
when  all  proceedings  are  at  an  end — for  instanoe, 
it  would  be  idle  to  suppose  that  matters  occurring 
with  respect  to  a  ward,  which  could  not  be 
published  without  oontempt  while  the  ward  iras 
an  infant,  could  be  published  with  impunity  so 
soon  as  the  ward  had  attained  the  age  of  twenty- 
one  years.  It  was  also  with  great  energy  con- 
tended before  me  that  all  proceedings  in  a  court 
of  justice  ought  to  be  public,  and  that  there  ooald 
not  be  any  oontempt  in  publishing  what  took 
place  in  court ;  but  in  that  I  do  not  agree.  The 
general  rule  is  an  excellent  one,  that  le^  pro- 
ceedings should  be  in  public;  and  if  it  were 
departed  from  the  great  weight  which  legal 
decisions  carry  with  them  in  this  country  would 
be  deservedly  diminished.  But  with  this  role 
certain  exceptions  are  proper  and  necessarv.  One 
ground  of  exception  is,  that  a  public  neaiijig 
would  have  the  effect  of  discloBing  what  it  is  the 
whole  object  of  the  action  to  keep  concealed,  as  in 
Andrew  v.  Baehum{2,\  L.  T.  Bep.  73;  L.  B«p. 
9  Ch.  522) ;  MeOor  v.  Thornton  (54  L.  T.  Rep.  219; 
31  Ch.  Div.  66) ;  or  of  making  known  to  the  world 
a  secret  process,  as  in  the  Aniline  cases  [Baditi^ 
AnUin  v.  Levinetein,  48  L.  T.  Eep.  822;  2* 
Ch.  Div.  156).  The  hearing  in  private  wholly  or 
in  part  of  cases  in  which  public  decency  and 
morality  require  it  to  be  done  are  also  familiar, 
not  only  in  the  divorce  court  but  also  in  the 
ordinary  criminal  and  civil  courts,  an  instance  of 
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ibe  latter  being  Malan  v.  Young  (6  lotted  1/.'  Rep. 
,38)  J  80  also  ca«eB  Telating  to  limaties  are  oon- 
stantly  heard  in  private;  and  casea  aa  to  wards 
(see  Ogle  t.  Brandling,  2  Rufta.  &  M.  688)  in  orde!r  ' 
that  the  lunatic  or  ward  may  not  be  prejudiced ; 
and  I  cannot  conceive  a  clearer  coiitemjit  6f  conrt 
than  that  a  party  concerned,  or  any  person,  should 
proceed  forthwith  to  make  known  to  the  world  i 
the  very  matter  which  the  court  had  drfiberately, 
in  the  exercise  of  its  discretion,  decided  ought  not 
to  be  published.    It  was  said  that  the  case  d 
Lawrence  v.  Avibery,  only  to  be  found  in  the  Law 
Tikes  Journal,  vol.  91,  p.  230,  was  a  decision  to 
the  contrarv.     In  that  case  proceedings  for  a 
divorce  on  the  ground  of  nullity  had  be«n  heard 
in  camera ,  and  a  newspaper  published  the  result, 
viz.,  that  a  decree  for  dissolution  had  been  pro- 
nounced.   It  was  decided  that  such  publication 
was  not  a  contempt,  as,  of  course,  it  was  not,  any 
more  than  the  publication  of  the  marriage,  in  the 
present  case,  in  the  marriage  column  of  the  Times. 
But  the  case,  if  the  very  meagre  report  of  it  can 
he  trusted,  negatives  the  conclusion  sought  to  be 
drawn  from  it ;  for,  as  I  read  it,  if  what  had  been 
published  had  been  any  part  of  what  transpired 
when  the  court  was  sitting  in  camera,  the  result 
would  have  been  different.    In  thq  present  case  I 
do  not  believe  that  any  contempt  of  court  was 
intended,  though  this  in  itself  would  be  no  excuse 
for  contempt  actually  committed.    The  paragraph 
inserted  in  the  Star   was  so   inserted   without 
premeditation,  havingbeen  concocted  aitd handed 
mby  the  respondent  Hueffer  and  his  friend  Ferris 
merely  as  an  advertisement  for  the  former.    Its 
vulgarity  and  bad   taste    are   enhanced   by  the 
reference  to  the  Court  of  Chancery  and  the  sitting 
being  in.privat^^references  obviously  made  with- 
out any  regard  to  the  credit  of  the  lady  fot  the 
purpose  <x  attracting  the  attention    of  readers 
to    a   puff,    which^    if    not    thus    embelEshed, 
would    nave    been  passed    by    unnoticed.      The 
paragraph,  so  far  as   I  have   quoted  it   above, 
was    intended   to    appear    to    oe,    arid    would 
he  understood,  as  a  concise  statement  of  what  took 
place  in  my  private  room;  and  th^"di8olo8ure  iB  ^ 
'oeld  oni  as  an  inducement  to  the  public  to  read  ' 
the  whole  par^raph.    It  was  said'  thiat,  as  tfcte 
statement  tnat  the  marriage  had  tak^  plac6  wa« 
quite  true,  it  cntQd  not  be  a  conteihpt  to  stat^ 
tnat;  but,  if  the  question  of  coAtemf^  depended 
upon  the  truth  or  untruth  of  the  ma;tter  pumished, 
it  would  result  in  this — that  ther^  would  be  no  i 
contempt  in  an  accurate  disclosure  of  what  passed 
in  camera,  although  there  would-  be  if  the  account 
was  a  fictitious  one,   which  is  absurd.-   If   the  ; 
element  of  -untruth  were  necessary,  it  would  be 
'found  here  in  the  statement  that  a  rarely  romantic  ' 
stoiy -was  unrolled.    The  story  was  a  sad  and  very 
commonplace  one;  and  on  the  day  referred  to  it 
was  not  opened  or  gone  into  at  all'.  -  -  But,  as  I 
have  already   said,  there  was    no  •  contempt   in 
mnouncing  the  fact  that  the  ward  had  become 
■the  -wife  of'  the  said  respondent ;  the  contempt ' 
was  in  purporting  to  give  the  public  information, ' 
though  meagre,  of  what  the  judge  had  decided  '■ 
ought  not  to  be  disclosed  by  detei'mining  to  hear 
the  case  in  private  and  excluding  the  public. '  I  ■ 
do  not  regard  the  contempt  as  a  serious  X)iM.    -At  t 
the  same  time  it  was  not  mi-tigatedby'flie'line  ■ 
of  defence  which'  counsel  adopted,  the  boldsem  wf  • 
which  cannot  be  appreciated  by  anyone  whd-  did  i 
not  hear  it.    At  the  same  time,  however,  a  proper 


apology  was  expressed  if  the  oourt  should  be  of 
opinion  that  a  contempt  had  been  committed. 
Ijookii^  at  all  the  circumstances,  I  think  that 
justice; -vrill  be  met  by  ordering  the  printer  of  Uie 
Star  to  pay  the  costs  of  the  motion  to  commit 
him.  The  respondent  Hueffer,  who  went  from  the 
'cbnrt  to  his  journalist  friend  and  instigated  him 
to  -write  the  paragraph  in  question  and  procure 
its  insertion  in  the  Btwr,  is  equally  responsible  for 
the  pqblioaition  of  the  adTertisement,  and  he  also 
must  pay  the  costs  of  the  motion  aeaiast  him. 
With  r^ard  to  the  other  motions,  I  am  much 
surpriied  that  they  have  been  made  at  alL  I 
consider  them  vexatious  and  an  abuse  of  the 
process  of  the  court.  In  The  Flating  Company  v. 
jParguiuiraQn  {ubi  eup.)  the  Court  pointed  out  that 
motions  to  commit  -vmere  there  was  no  real  ground 
for  oorhmittine  the  pai-ty  were  mere  waste  of  time 
and  ought  to  be  discouraged.  See  also  the  obser- 
vations of  the  Court  of  Appeal  in  Sunt  v.  Clarke 
(ubi  sup.)  to  the  same  effect.  I  should  certainly 
^ot  hesitate  to  commit  where  a  real  ground  for 
committal  is  shown,  as  in  the  case  of  a  deliberate 
contempt;  but  these  four  motions  seem  to  me 
puerile.  As  regards  the  respondent  Ferris,  the 
coiapdser  of  the  paragraph  in  question,  I  do  not 
SUKKe$t  for  a  naoment  that  the  part  he  has  taken 
in  ue;traBsa4^on  might  not  have  been  sufficient 
to  render  hitn  liable  to  committal,  if  the  contempt 
had  been  a  flagrant  one.  But  I  think  that,  if 
action  was  necessary,  the  proceeding  against  the 
Star  and  the  respondent  Hueffer  would  have 
answered  every  purpose ;  and  that  it  was  not  only 
-unnecessary  but  vexatious  to  proceed  against  the 
-writer.  I  therefore  dismiss  that  motion  -with 
costs.  The  other  three  motions  were  against  Mr. 
Hosker,  the  publisher  of  a  paper  called  Morning; 
Mr.  Hurst,  the  publisher  of  the  Pali  Mall  Gazette ; 
and  Mr.  Gray,  the  publisher  of  a  paper  called  the 
People.  The  article  in  the  Morning  of  the  7th 
June  does  not  show,  and  Mr.  Hosker  swears  that 
he  did  not  know,  that  the  proceedings  referred  -to 
■were  pot  in  open  court;  the  article  in  the  PaU 
Mali  Oatette'  of  the  same  day  states  on  its  face 
that  they  -were  in  open  court;  and  that  in  the 
People  of  the  10th  June  also  was  simply  copied 
from  that,  in  the  Morning,  and  they  were  inserted 
-without  any  t  knowledge  or  means  of  knowledge 
that  the  proceedings  had  been  in  private.  I  dis- 
miss these  motions  with  costs.  I  nave  hesitated 
domewhat  about  the  costs  because  of  the  line  of 
defeuce  adopted  on  behalf  of  the  respond^its; 
but,  4i8a.p{>ro-rii^  as  I  do  of  these  motions  having 
been  :launched  at  all,  I  think  the  costs  should 
foUoy  the  result.  I  may  add  this,  however,  for 
tiie  guidance  of  the  respondents  in  the  fdture, 
that  if  they_  really  had  done  what  their  couiiael 
asserted  their  right  to  do  -with  impunity,  I  should 
certainly  have  committed  every  one  of  them. 
'  Solicitors :  Wilson  and  iSiOM ;  Lewie  and  Leui* ; 
Sairison  and  Davis ;  Sutton,  Ommanney,  and  Co. ; 
MoUit  and  Sons ;  Shaen,  Boaeoe,  and  Co. 
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July  26  and  27. 

(Before  Nobth,  J.) 

ArroBKKT-GKKEBA.L   V.  The   Dban,   Sus.,    of 
Ghbibt  Ghubch,  Ozfobd.  (a) 

EndvKed  Behooh  AeU  1869,  1873.  1874— Pu«2ie 
Behoolt  Ad  1868 — EndowmerU — Seholarshipt  in 
vMeh  a  public  school  it  interested  jointly  with 
other*— JuriBdiction  of  Charity  Commi—ionere. 

By  the  will  of  Edward  CarenBeU,  dated  in  1689,  the 
income  of  certain  land*  was  appropriated  for 
the  maintenance  in  the  College  ofChnst  Church, 
Oxford,  of  eighteen  scholars,  to  be  selected  from 
*i»free  school*  in  the  county  of  Salop,  of  which 
Shrewsbury  wa*  one.  By  a  *cheme  settled  by 
the  Court  of  Chaneerv,  in  1861,  in  an  action  of 
Attorney- General  v.  The  Dean  of  Christ  Ohorch, 
Oxford,  it  was  provided  that  the  scholars  should 
be  elected  from  the  named  schools  in  rotation,  but 
that,  if  no  candidate  swficiently  qtMli/ied  ihindd 
present  himself  from  the  school  from  which  the 
vacancy  ought  to  be  ewpplied,  a  candidate  shouM 
be  elected  from  one  of  the  other  schools.  In  1890 
the  Charity  Commissioners  proposed  to  frame  a 
new  schema  for  the  management  of  the  charity, 
under  the  Endowed  Schools  Act,  and  the  tnutees 
of  the  charity  (relators  in  the  action)  took  out  a 
summons  for  directions  what  course  they  should 
take  as  to  this  scheme,  and  for  leave  to  bring  a 
scheme  of  their  own  into  court.  By  arrangement 
this  summons  was  adjourned  into  court  for  argu- 
ment as  to  the  jurisdiction  of  the  commi**ioners 
and  court  respectively  to  male*  a  scheme,  the 
commissioners  submUting  to  be  bound  by  the 
order  of  the  court  as  if  made  in  an  action.  The 
Endowed  School*  Act  1869  provides,  sect.  8, 
that  nothing  in  this  Act,  save  a*  in  this  Act 
tpeeially  provided,  shall  apply  to  any  school 
metUionea  in  seel.  3  of  the  Fublie  Schools  Act 
1868,  or  to  the  endowment  thereof;  and  the 
Endowed  Schools  Act  1873,  sect.  9,  provides  thai, 
vihere  two  or  more  schools  are  jointly  interested 
in  any  eduMitional  endowment,  the  Endou)ed 
Schools  Commissioners  shall  not,  unthout  the 
content  of  the  special  commissioners  under  the 
Public  School*  Act  1868,  deal  by  any  scheme 
loith  the  interest  of  such  last-mentioned  school  in 
such  endowment.  The  Endowed  Schools  Act 
1874,  sect.  6,provides  that,  during  the  continuance 
of  the  power  of  making  schemes  under  these  Acts, 
"  any  court  or  judge  shall  not,  with  respect  to 
any  endowed  school  or  educational  endowment 
which  can  be  dealt  with  under  the  Endowed 
Schools  Acts,  make  any  scheme  without  the  con- 
sent of  the  Committee  of  CotmeU  of  Education." 
The  powers  of  the  Endowed  School  Commi*- 
sioners  had  been  transferred  to  the  Charity 
Commissioners,  and  continued  in  force.  By  the 
Statute  Law  Revision  Act  1883,  sect.  9  of  the 
Endowed  Schools  Act  1873  was  repealed,  the 
special  commissioners  under  the  Puolie  School* 
Act  having  ceased  to  exist.  Shrewsbury  wa*  one 
of  the  public  sclwols  mentioned  in  sect.  3  cf  the 
Public  Schools  Act. 

Meld,  that  the  scholarships  were  part  of  the  endow, 
ment  of  the  schools  from  which  scholars  were 
elected,  but  that,  as  the  benefit  of  this  endowment 
wa*  *hared  by  Shrewsbury  with  other  schools, 
the  jurisdiction  of  the  Chanty  Commissioners  to 
make  schemes  was  not  ousted  by  the  fact  of 

(a)  Baported  b;  J.  B.  Brooki,  Esq.,  B«rrl«ter«t-Law. 


Shrewsbury  being  a  public  school ;  that  Oe  soU 
power  ofntMeinq  a  scheme  rested  with  the  eommit- 
sioners,  and  the  trustees  ought  yiot  to  proceed 
further  with  the  scheme  they  had  brought  into 
diamber*. 
Bt  his  will,  dated  the  3rd  Feb.  1689,  Edmrd 
Cai«awell  directed  and  appointed  that  certain 
lands  should  be  for  ever  charged  with  the  mus- 
tenanoe  of  eiebteen  scholars  at  Christ  Chmdi. 
Oxford ;  or,if  uiey  oonld  not  be  admitted  there,  at 
some  otber  colleffe  in  Oxford,  by  allowing;  to  each 
of  the  said  scholars  for  fonr  years  while  he 
remained  an  nndernadnate  182.  a  year,  and,  after 
he  commenced  Bachelor  of  Arts,  21Z.  a  year  far 
three  years  until  he  should  commence  Master  of 
Arts,  and  the  sum  of  27Z,  a  year  for  three  yean 
after  he  should  commence  luster  of  Arts  and  no 
longer.  And  he  directed  that  the  scholars  should 
be  elected  from  and  out  of  the  most  ingenioos 
and  deserving  scholars,  natives  of  the  paruhes  in 
which  his  estates  lay,  or  elsewhere  in  the  comity  d 
Salop,  and  of  least  ability  to  maintain  themselves, 
of  SIX  free  schools  in  tne  coimty  of  Salop,  viz. 
four  from  Shrewsbury,  three  from  Bridgnorth, 
fonr  from  Newport,  three  from  Shifhal,  tiro  fram 
Wem,  and  two  from  Donnington  in  the  parish  of 
Wroxcester.  The  testator  directed  that  the 
scholars  should  be  elected  by  the  chief  governor 
or  master  of  Christ  Church  and  the  jnstioeB  of 
the  peace  of  the  hundreds  of  Bradford,  Stottesden, 
and  Brimton,  in  Salop ;  and  he  directed  t^at  the 
number  of  scholars  should  be  increased  if  the 
rents  of  the  property  increased,  and  if  the  lente 
should  diminish  some  of  the  vacancies  should  not 
be  filled  up  untal  (he  lands  again  became  of 
sufficient  yearly  value  to  maintain  the  eighieoi 
scholars. 

By  a  oodidl,  dated  the  24th  Feb.  1689.  Oe 
testator  gave  lOZ.  a  year  to  augment  the  allowance 
paid  to.  we  minister  of  the  parish  of  Bobbington, 
the  same  to  be  annually  deducted  from  the 
allowances  appointed  for  the  said  scholars. 

By  an  Act  of  Parliament,  48  Geo.  3,  c.  144 
(local  personal),  the  fee  simple  of  the  eetatei 
devised  as  aforesaid  by  the  testator's  will  wsi 
vested  in  trustees  for  the  charitable  puipoae* 
therein  mentioned. 

On  the  11th  Feb.  1861  the  rents  having  largely 
increased,  a  scheme  was  made  by  tiie  Court  <h 
Chancery  in  an  action  of  Attorney -General  (on  the 
relation  of  the  trustees  of  the  charity)  v.  Christ 
Church,  Oxford,  regulating  the  exhibition. 

This  scheme  provided  that  the  income  of  the 
charity  funds  should  be  applied,  "  first  in  paying; 
to  the  minister  of  Bobbington,  in  the  county  of 
Stafford,  for  the  time  being  the  annual  stipend  oi 
4/01.,  and  next  in  the  maintenance  (subject  to  the 
subjoined  regulations)  of  eighteen  exhibitianenin 
the  Goll^^  of  Chiistchnrch  in  the  Univeruty  of 
Oxford,"  or,  under  certain  circumstances,  another 
college  there,"  and  then  in  the  maintaumoe  (enb- 
ject  to  further  regulations  thereinafter  contained) 
of  an  annual  prize  to  be  called  the  Caiesvell 
Prize.    The  eighteen    exhibitioners  were  to  he 
selected  from  ilie  schools  and  in  the  proportion 
mentioned  in  the  will.    In  each  school  they  were 
to  be  selected,  first  from  natives  of  Shropshire, 
and  if  no  eligible  candidate  was  found  amons 
such  natives,  then  from  other  boys  at  the  achooL 
But  if  as./  school  which  had  a  vacancy  had  not  a 
competent  scholar,  then  the  candidates  wens  to  ha 
selected  from  the  other  five  schools,  {^ving  • 
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preference  to  the  natives  of  Shropshire.  The 
prize  was  to  be  an  annual  prize  of  lOOZ.,  open, 
■without  preference,  to  the  competition  of  all  the 
scholars  in  the  said  schools.  The  amount  of  the 
exhibitions  was  raised  to  102.  a  year  for  four  jears 
if  the  exhibitioner  remained  in  residence  and  did 
sot  take  the  degree  of  B.A.  After  taking  that 
degree  he  was  to  receive  21Z.  a  year  for  three 
years,  raisable  to  602.  in  certain  events,  and  for 
three  years  after  taking  the  degree  of  M.A.  272.  a 
year. 

The  result  of  the  working  of  this  scheme  was, 
that  from  1866  to  1890  fifty -one  exhibitions  fell 
vacant,  viz.,  eleven  for  Shrewsbury  school,  all  of 
which  were  taken ;  ten  for  Bridgnorth,  one  of 
which  was  taken ;  ten  for  Newport,  seven  of  which 
were  taken ;  and  nine  for  Shiffnal,  five  for  Wem, 
and  six  for  Donnington,  none  of  which  were  taken. 
Of  the  thirty-two  scholarships  not  taken  bv  the 
schools  to  which  they  were  appropriated,  thirty 
were  taken  by  Shrewsbury  and  two  by  Newport. 

In  1890  the  Charity  Commissioners  proposed  to 
make  a  new  scheme  for  the  regulation  of  the 
charity,  and  thereupon  the  trustees  of  the  charity 
took  out  a  summons  in  this  action,  dated  the  25th 
July  1890,  asking  for  liberty  to  bring  in  their  views 
as  to  the  admimstration  of  the  charity,  and  for 
the  direction  of  the  court  whether  they  should 
take  any  and  what  steps  in  regard  to  the  com- 
missioners' proposal  to  frame  a  scheme.  This 
sommons  was  served  on  the  Attorney-General, 
and  he  applied  to  the  commissioners  for  a  state- 
ment of  tneir  views,  and  ultimately  on  the  14th 
Nov.  1892  the  summons  came  before  North,  J.  in 
chambers,  and  he  expressed  an  opinion  that  the 
commissioners  had  no  jurisdiction  to  make  a 
scheme,  and  directed  the  trustees  to  bring  pro- 
posals for  a  scheme  into  chambers. 

The  commissioners,  who  were  not  represented 
in  chambers,  desired  to  have  the  matter  fully 
argued,  and,  on  the  request  of  the  Attorney- 
General,  the  summons  was  adjourned  into  court, 
the  commissioners,  who  were  not  parties  to  the 
sammons,  snbmitting  to  be  bound  by  the  order  in 
the  same  manner  as  if  an  action  had  been  com- 
menced, and  they  had  been  made  parties. 

The  sections  in  the  several  Endowed  Schools 
Acts  on  which  the  arguments  turned  were  the 
following : — 

The  Endowed  Schools  Act  1869  (32  &  33  Yiot. 
e.56): 

Sect.  4.  In  this  Aot,  anlosa  the  context  otherwiee 
nqnim,  the  term  "  endowment "  meant  every  desoription 
i'  property,  real,  personal,  and  mixed,  which  is  dedi- 
<*MI  to  (Doh  charitable  nses  as  are  referred  to  in  this 
Act  in  whomsoever  snoh  property  may  be  vested,  and  in 
wboeeaoever  name  it  may  be  standing,  and  whether  snoh 
property  is  in  possession  or  in  reversion  or  a  thing  in 
letion. 

Seet.  5.  In  this  Act,  unless  the  ooatext  otherwise 
"(pnrss,  the  term  "  ednoational  endowment "  means  on 
endowment  or  any  part  of  an  endowment  which,  or  the 
luxime  whereof,  has  been  mode  applicable  or  ia  applied 
for  the  pniposes  of  education  at  school  of  boys  and  girls 
•rcithtr  o(  them,  or  of  exhibitions  tenable  at  a  school 
or  so  UniTeruty  or  elsewhere,  whether  the  same  has 
Men  made  so  applicable  by  the  original  instrument  of 
ttioiidation  or  by  any  subsequent  Act  of  Parliament, 
l*tt>n  patent,  decree,  scheme,  order,  instrament,  or  other 
*>UM>rify,  and  whether  it  has  been  made  applicable  or  is 
Wned  in  the  shape  of  payment  to  the  governing  body 
«  say  school  or  any  member  thereof,  or  to  any  teaoher 


or  officer  of  any  school,  or  to  any  person  bound  to  teach, 
or  to  scholars  in  any  school,  or  their  parents,  or  of 
bnildings,  houses,  or  school  appaiatus  for  any  school, 
or  otherwise  howsoever. 

Sect.  6.  In  this  Aot,  unless  the  context  otherwise 
requires,  the  term  "  endowed  school "  means  a  sohool 
wUch  is  (or  if  it  were  not  in  abeyance  would  be)  wholly 
or  partly  maintained  by  means  of  any  endowment :  Pro- 
vided that  a  school  belonging  to  any  person  or  body 
corporate  shall  not  by  reason  only  that  exhibitions  are 
attached  to  such  sohool  be  deemed  to  be  on  endowed 
sohooL 

Seot.  8.  Nothing  in  this  Aot,  save  as  in  this  Aot 
expressly  provided,  shall  apply:  (1)  To  any  sohool 
mentioned  in  seot.  3  of  the  PabUo  Schools  Aot  1868,  or 
to  the  endowment  thereof. 

Seot.  24.  Where  port  of  oo  endowment  is  an  educational 
endowment  within  the  meaning  of  this  Act,  and  part  of  it 
is  applicable  or  applied  to  other  charitable  nses,  the 
scheme  shall  be  in  oonformity  with  the  following  pro- 
viaions  (except  so  far  as  the  governing  body  of  snoh 
endowment  assent  to  the  scheme  departing  therefrom), 
that  is  to  say  :  (1)  The  part  of  the  endowment  or  annual 
income  derived  therefrom  which  is  applicable  to  snoh  other 
charitable  uses  shall  not  be  diverted  by  the  scheme  from 
snoh  nses.  (3)  U  the  proportion  applioable  to  other  charit- 
able nses  exceeds  one  half  of  the  whole  of  the  endowment, 
the  governing  body  of  snch  endowment  existing  at  the 
date  of  the  scheme  shall,  so  for  as  regards  its  non- 
educational  purposes,  remain  unaltered  by  the  scheme. 

The  Endowed  Schools  Act  1873  (36  &  37  Vict 

C.  87)  : 

Seot.  9.  Where  two  or  more  schools  are  jointly 
interested  in  an  educational  endowment,  and  one  of  such 
schools  is  a  sohool  mentioned  in  seot.  3  of  the  Public 
Schools  Aot  1868,  the  commissioners  shall  not,  without 
the  consent  of  the  speoiol  commissioners  for  the  time 
being  under  the  Pnblio  Sohools  Act  1868,  deal  by  any 
scheme  with  the  interest  of  suoh  last-mentioned  sohool 
in  the  endowment ;  bnt,  with  the  consent  of  those  oom- 
missionera  to  the  dealing  with  such  interest,  may,  by  a 
Boheme  under  the  principal  Act,  deal  with  snch  intensst 
08  well  as  with  all  other  interests  in  snoh  endowment. 

This  section  was  repealed  by  the  Statute  Law 
Revision  Act  1883  (46  &  47  Vict  c.  39). 

Endowed  Schools  Act  1874  (37  &  38  Vict.  c.  87) 
Sect.  6.  The  powers  of  making  schemes  under  the 
Endowed  Schools  Acts  as  amended  by  this  Aot  shall 
continue  in  force  for  a  period  of  five  years  from  the  said 
Slst  day  of  Dec.  1874,  and  during  the  oontinnanoe  of 
snch  powers  any  court  or  judge  shall  not,  with  reapeot 
to  any  endowed  school  or  educational  endowment  whioh 
can  be  dealt  with  by  a  scheme  under  this  Aot  and  the 
Endowed  Sohools  Acts,  or  any  of  snch  Acts,  make  any 
scheme  or  appoint  any  new  trustees  without  the  consent 
of  the  Committee  of  Council  on  Education. 

The  power  of  making  schemes  has  been  from 
time  to  time  extended  by  the  Endowed  Schools 
Continuance  Act  1879  and  the  Expiring  Laws 
Continuance  Acta,  and  is  still  snbsistmg. 

Swinfen  Eady,  Q.C.  and  Siallard  for  the  trostnes 
of  the  charity. — The  Charity  Commissioners  have 
no  jurisdiction  to  make  a  scheme  in  this  case. 
Their  power,  if  any,  must  be  derived  from  the 
Endowed  Schools  Acte  1869, 1873,  and  1874,  by  the 
last  of  which  the  powers  of  the  Endowed  Schools 
Commissioners  are  transferred  to  the  Charity 
Commissioners.  But  Shrewsbury  is  a  public 
school  scheduled  to  the  Public  Schools  Act ;  and 
by  sect.  8  of  the  Endowed  Schools  Act  1869  such  a 
school  and  its  endowments  are  expressly  excepted 
from  the  commissioners'  jurisdiction.  The  com- 
missioners say  that  the  right  to  these  exhibitions 
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is  not  an  endowment  of  Shrewsbury  School;  but 
sect.  7  of  the  same  Act  clearly  makes  an  exhi- 
bition of  this  sort  an^ndowment.  The  commis- 
sioners rely  upon  sect.  6  of  the  Endowed  Schools 
Act  1874,  which  ousts  the  jurisdiction  of  the  court 
in  certain  cases.  But  that  only  applies  where  the 
commissioners  have  power  to  make  schemes. 
Attomey-Cteneral  v.  Moises  (stated  in  Appendix  III. 
to  Tudor's  Charitable  Trusts,  3rd  edit.,  p.  855)  is  an 
authority  that  there  is  no  power  to  make  schemes 
where  part  of  an  endowment  is  de  tooted  to  non- 
educational  purposes.  Here  there  is  a  non-educa- 
tional part,  for  the  provision  of  402.  a  year  for  the 
minister  at  Bobbington  is  a  first  charge  on  the 
property.  Shrewsbury  has  an  interest  in  every 
exhibition,  and  therefore  the  jurisdiction  of  the 
commissioners  is  ousted  from  the  whole,  even  if, 
which  we  do  not  admit,  they  could  make  schemes 
as  to  the  educational  part  in  which  Shrewsbury 
is  not  interested.  Possibly  while  the  9th  section 
of  the  Act  of  1873  was  in  force  they  might  have 
made  a  scheme  with  the  consent  of  the  special 
commissioners,  but  they  cannot  now  that  that 
section  is  repealed. 

Coten$-Hardy,  Q.C.  and  Vaughan  Hawkins 
for  the  Charity  Commissioners.  —  We  contend 
that  the  court  has  no  jurisdiction  to  make  a 
scheme  in  this  case  at  all,  or  if  any,  not  without 
the  consent  of  the  Committee  of  ConncU  on 
Education.  On  the  point  raised  by  the  other 
side,  that  part  of  the  endowment  bein^  for  non- 
educational  purposes  ousts  the  jurisdiction  of  the 
commissioners,  sect.  24  of  the  Endowed  Schools 
Act  1869  is  conclusive ;  it  makes  special  provision 
for  the  case  of  endowments  partly  educational  and 
partly  not.  Attorney -General  v.  Moises  {ubi  sup.) 
only  decided  that  where  more  than  half  an  endow- 
ment is  devoted  to  non-educational  purposes  the 
commissioners  cannot  interfere  with  the  consti- 
tution of  the  governing  body  without  the  consent 
of  that  body.  That  is  expressly  provided  by 
snb-sect.  3  of  sect.  24,  and  the  express  provision 
that  the  commissioners  shall  not  alter  the  consti- 
tution of  the  governing  body,  eo  far  as  relates  to 
the  non-educational  pa^,  shows  clearly  that  the 
commissioners  could  deal  with  a  charity  part  of 
which,  as  here,  was  for  non-educational  pui-poses. 
As  to  the  exemption  of  Shrewsbury  because  it  is 
a  public  school,  these  exhibitions  are  not,  nor  is 
anv  part  of  them,  an  endowment  of  Shrewsbury 
School,  and  even  if  part  of  them  was,  part  is  not, 
and  that  gives  the  commissioners  jurisdiction  over 
the  whole,  or  at  least  over  the  part  which  is  not 
an  endowment  of  Shrewsbury.  But  no  part  is 
such  an  endowment.  Sect.  6  of  the  Act  of  1869 
shows  that  if  such  exhibitions  were  the  only 
endowment  of  a  school  it  would  not  be  an  endowed 
school  at  all ;  that  is  conclusive.  The  boys  get  no 
advantage  till  after  they  leave  Shrewsbury. 

Stcinfen  Eady,  Q.C.  in  reply. — A  scholarship, 
whether  tenable  at  the  school  or  at  a  university, 
is  expressly  made  part  of  the  endowment  by 
sect.  S  of  tfie  Act  of  1869.  Cur.  adv.  vuli. 

July  27. — NoBTH,  J. — In  this  case,  which  was 
before  me  yesterday,  it  is  not  necessary  to  refer 
to  anything  earlier  than  the  scheme  of  1861. 
That  refers  to  the  original  foundation  of  the 
charity  two  centuries  before,  and  provides  :  [His 
LordBnip  stated  the  scheme  as  above,  and  con- 
tinued :J    The  effect  of  the  scheme  was  that  the 


benefits  of  the  exhibitions  and  prize  were  not  to 
be  enjoyed  by  any  scholar  while  at  any  of  the 
schools,  but  at  the  University  after  leaving  tlie 
schooL     N^ow,  the  question  is  as  to  the  position  of 
Shrewsbury  School,  which  is  one  of  the  schools 
mentioned  in  sect.  3  of  the  Public  Schools  Ad 
1868,  and  therefore  within  the  exception  contained 
in  sect.  8  of  the  Endowed  Schools  Act  1869.   [Wa 
Lordship  read  that  section.]    The  4th  section  of 
that  Act  defines  what  an  endowment  is,  and  there 
is  no  doubt  that  the  Cares  weU  trust  funds  form  an 
endowment.    The  5th  section    defines  what  as 
educational  endowment  is.    But  before  comint;  to 
the  section  I  should  say  that,  for  the  purpose  of 
considering  the  position  of  these  schools,  it  is 
necessary  to  look  at  them  separately.    Let  me 
take,  as  an  example,  one  of  those  which  is  not 
within  the  exception  I  have  read — BridgnoTtk 
What  is  the  position  of  Bridgnorth  un&r  the 
scheme  P    I  think  that,  if  the  endowment  vere 
wholly  in  respect  of  exhibitioners  from  Bridgnoifli 
School,  it  would  clearly  be  within  the  Act.    Now. 
the  5th  section  of  the  Act  is  as  follows :    [His 
Lordship    read    it.]      As    regards    that,   it  is 
well  to  bear  in  mind  the  observations  of  Lord 
Hatherley  in  Be  MeyricJce  Fund  (26  L.  T.  Rep. 
596,   600;    L.    Rep.    7    Ch.   500,   502),    showing 
the    universality    of   that    section.       "Then  it 
goes  on  to  speak    of   exhibitions  tenable  at  a 
school,  or  at  a  university,  or  elsewhere.     And 
then  it  goes  on  further,  and  takes  the  largest  view 
of  what  an  educational  endowment  may  be  by 
pointing  out  various  purposes  which  do  not  seem 
prima  facie  to   be  the  immediate  purposes   of 
education,  but  eo  connected  with  education  as  to 
be  within  the  purport  and  meaning  of  the  Act    I 
apprehend  that  the  first  intent  of  the  Legislature 
in  framing  this  Act,  which  is  a  highly  remedial 
Act,  was  that  the  commissioners  should  have  the 
largest  possible  powers;    and  these  general  words 
were    used    lest    anything   which    might    hsTe 
escaped  the  attention  of  the  Legislature  should 
afterwards  be  found  unprotected  by  the   super- 
vision and  care  of  the   commissioners.     Having 
given  these  extensive  powers,    the    Legislature 
proceeded    to     make    certain    exceptions,    the 
intention  being   obviously  that  everything  not 
immediately  in  the  contemplation  of  the  Le^ 
lature    should    not    escape,    and    that    nothing 
should    escape    except     things     to     which     the 
attention     of    the    Legislature     was    expressly 
directed."     That  is  the  spirit  in  which  the  sectioa 
I  have  just  read  is  to  be  construed.    Now  to  go  to 
the  next  section,  it  says:     [His    Lordship  read 
sect.  6.]    It  was  said  that  it  was  impossible  to 
say  that  Shrewsbury  or   Bridgnorth,    suppoeing 
this  to  be  the  only  endowment  it  had,  was  main- 
tained by  means  of  endowment,  inasmuch  as  this 
endowment  is  not  for  the  maintenance  of  the  school 
at  all  but  for  the  maintenance  of  persons  who 
have  been  scholars  In  the  school  after  they  have 
left.     I  do  not  think  that  that  is  the  meaning  of 
the  term  maintenance ;  it  is  one  of  its  well-known 
meanings,  but  I  think  it  has  very  clearly  a  larper 
meaning  here.      I   think  that  is  shown  by  the 
pixjviso  which  follows :  "'  Provided  that  a  school 
belonging  to  any  person  or  body  corporate  shall 
not  by  reason  only  that  exhibitions  are  attached 
to  sucn  school  be  deemed  to  be  an  endowed  school" 
That  is  to  say  that  a  school  which  has  exhibitions 
only  is  not  thereby  made  an  endowed  school ;  but, 
if  it  is  an  endowed  school  on  other  grounds,  then  I 
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take  it  thai  the  exhibitions  as  well  as  anything 
else  are  part  of  the  educational  endowment  to 
which  the  provisions  of  the  Act  are  to  ^ply. 
There  wonld  be  no  reason  for  making  the  excep- 
tion that  the  school  should  not,  by  reason  only 
that  exhibitions  are  attached  to  it,  be  deemed  to 
be  an  endowed  school,  unless  but  for  the  exception 
the  previous  definition  would  have  had  that  result. 
It  -mil  be  noticed  that  the  phrase  is  "  exhibitions 
attached  to  a  school,"  and  I  take  it  it  is  clear  that 
it  refers  to  exhibitions,  such  as  these  are,  for  the 
maintenance  of  the  scholar  at  the  University  or 
elsewhere  than  the  school,  and  it  shows,  I  think, 
that  the  exhibitions  attached  to  a  school  in  this 
aense  wonld  clearly  bring  it  within  the  words 
"maintained  by  endowment"  in  the  earlier  part  of 
the  section,  upon  which  this  proviso  is  an  excep- 
tion. I  tJiink,  therefore,  that  the  exhibitions  in 
qnestion,  if  attached  to  Bridgnorth  alone,  though 
they  would  not  alone  make  it  an  endowed  school, 
would,  having  regard  to  the  position  the  school 
occupies  of  being  otherwise  endowed,  be  part  of 
its  educational  endowment,  and  would  be  applied 
for  the  maintenance  of  the  school  within  the 
meaning  of  the  Acts,  or,  in  other  words,  that  the 
•chool  is  in  part  maintained  by  them.  This  is  not 
at  all  an  unreasonable  meaning  to  give  to  the 
words,  because  you  may  well  say  that  the  school  is 
maintained  not  merely  by  the  funds  which  pay 
tile  masters  and  maintain  the  boys,  but  by  any 
larger  application  of  the  fund  which  has  the 
eirect  of  increasing  the  attraction  of  the  school, 
and  of  benefiting  it  by  leading  to  its  increase  in 
that  way.  If,  therefore,  we  had  to  deal  with 
Bridgnorth  alone,  I  think  that  the  Charity  Com- 
miasioners  wonld  have  the  sole  jurisdiction  to 
make  schemes  with  reference  to  this  trust.  I  do 
not  think  it  is  necessary  to  decide  what  the  posi- 
:  tion  of  matters  would  be  if  Shrewsbury  were  the 
only  school  to  which  the  exhibitions  attached^ 
It  naay  be  assimied  for  my  present  purpose 
tiiat,  if  Shrewsbury  alone  had  the  benefit 
of  the  trust,  it  would  not  come  within  the 
powers  of  the  commissioners.  But  the  case  I 
pare  to  deal  with  is  one  where  Shrewsbury 
is  within  the  scheme,  and  five  other  schools, 
which  in  my  opinion  are  clearly  endowed 
Khools  within  the  Act,  come  within  the  scheme 
together  with  Shrewsbury.  The  question  is,  what 
jnnsdiction  the  commissioners  would  have  as 
Kgards  framing  a  scheme  for  an  educational  fund 
applicable  for  ttie  benefit  partly  of  a  school  which 
i»  a  public  school  under  the  Public  Schools  Act 
and  partly  of  other  schools  which  are  not.  In  my 
opinion  the  24th  section  shows  that  the  commis- 
Moners  have  jurisdiction  to  deal  with  that  case. 
[Hit  Lordship  read  sect.  24  to  the  end  of 
mb-aect  1.]  I  think  this  section  shows  that  the 
power  of  toe  commissioners  is  not  confined  to  that 
P*it  of  the  fund  which  is  an  educational  endow- 
■■■^t  I  shonld  say  that  the  woi-ds  of  sect.  5 
••ther  favonr  the  view  that  it  is  so  confined.  But 
I  think  sect.  24  makes  it  clear  that  the  commis- 
noners  have  power  over  the  part  of  the  endow- 
^fflt  which  is  not  educational,  subject  to  the 
bnitation  and  control  imposed  by  that  section. 
To  begin  with,  I  do  not  see  the  sense  of  saying 
a  the  sub-section  I  have  read,  that  the  part  of  the 
ffldowment  which  is  applicable  to  uses  other  than 
wocational  is  not  to  be  diverted  from  such  uses 
oj  the  scheme,  if  the  power  to  make  the  scheme 
was  hmited  to  that  part  of  the  fund  which  was 


applicable  to  educational  uses.  Then  sub-sect^  3 
provides  that,  if  the  proportion  applicable  to  other 
charitable  uses  exceeds  one  half  of  the  whole 
eadowmmt,  the  governing  body  shall,  so  far  as 
TogturdlB  the  non-educational  purposes,  remain 
unaltered  by  the  scheme.  One  is  at  once  led 
there  to  consider  the  other  alternative.  Supposing; 
that  the  proportion  applicable  to  other  charitable 
uses  does  not  exceed  one  half,  then  this  provision 
does  not  apply,  and  apparently  the  governing 
body  may  be  so  affected  by  the  scheme.  But  u 
the  jurisdiction  of  ihe  commissioners  had  been, 
confined  to  the  part  devoted  to  educational 
purposes,  the  section  would  have  no  place.  I 
think,  therefore,  looking  at  that  section,  that> 
the  jurisdiction  of  the  commissioners  is  not 
limited  to  that  part  of  the  exhibitions  in  question, 
available  for  the  five  -echools  which  are  not  publio 
schools,  excluding  the  part  available  for  Shrews- 
bury which  is.  Then,  I  think,  that  is  made  deai-er 
still  by  the  &th  section  of  the  Endowed  Schools 
Act  1873.  At  the  time  when  that  Act  was  passed 
the  Public  School  Commissioners  appointed  by 
the  Public  Schools  Act  1868  were  in  existence,  and 
the  section  runs  thus:  (His  Lordship  read  it.} 
It  is  said  on  one  side  that  that  is  an  enabling 
section ;  and  on  the  other  side,  that  it  is  a  disabling 
section.  The  meaning  1  think  is  this :  it  is  sav- 
ing that  where  two  or  more  schools  are  jointly 
interested,  one  being  a  public  school  within  tho 
Act  and  the  other  not,  the  power  of  dealing  with 
the  educational  fund  is  limited  to  the  case  in 
which  the  consent  of  the  Publio  Schools 
Commissioners  is  obtained.  It  can  be  exercised 
with  their  consent,  but  not  without  it,  and  I  think 
that  the  fair  construction  of  that  section  is,  that  it 
is  a  section  having  the  effect  of  preventing  some- 
thing being  done  which  could  be  done  be&re.  It 
is  first  of  all  disabling  beyond  all  question.  It 
says  something  is  not  to  be  done,  and  then  it  goes 
on  to  point  out  under  what  special  circnmstajaces 
that  thing  may  be  done.  To  my  mind  it  throws 
a  great  light  upon  the  construction  of  the  24th 
section  of  the  Act  of  1869,  which  independently  I 
think  had  not  the  effect  of  limiting  the  commis- 
sioners' jurisdiction  to  the  educational  endow- 
ments. This  section  now  confirms  my  construc- 
tion strongly.  Then  the  section  has  been 
ropealed  hy  the  Statute  Law  Revision  Act  1883 
(46  &  47  Vict.  c.  39),  but  that  is  simply  for  this 
reason,  that  the  Public  Schools  Commissioners 
had  ceased  to  exist.  There  was  no  longer  any 
reason  for  it,  and  if  it  were  left  standing  it  would 
come  to  this,  it  would  be  an  absolute  veto  on  deal- 
ing with  such  fimds  as  I  am  referring  to,  because 
it  could  not  be  done  without  the  consent  of  the 
commissionei-s,  and  it  could  not  be  done  with  their 
consent  because  there  is  no  such  body;  the 
revocation  of  the  section  indicates  again,  to  my 
mind,  that  when  it  is  out  of  the  way  the  juris- 
diction of  the  commissioners  to  deal  with  such  a 
joint  fund  exists.  Then,  if  that  is  so.  sect.  6  of  the 
Act  of  1874  seems  to  me  to  apply ;  that  provides : 
[His  Lordship  read  it.]  Thei^ore  the  consent 
required  by  that  section  not  having  been  obtained 
the  court  or  judge  are  forbidden  to  act.  The 
case  of  The  Attorney-General  v.  Moises  was 
referred  to  as  leading  to  a  contrary  conclu- 
sion; that  case  is  stated  at  p.  855  of  the 
Appendix  to  Tudor's  Charitable  Trusts,  and 
not  reported  elsewhere  that  I  know  of.  There 
the  Master  of   the   BoUs  read   sect.   24,   sub- 
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sect.  3,  ajid  pointed  out  that  in  that  case  there 
was  more  than  half  the  fund  that  was  not  applied 
to  educational  purpoaee,  consequently  sub-sect.  3 
applies,  and  he  sava  :  "  It  is  plain,  therefoi«,  that 
il  them  was  no  other  Act,  the  corporation  through 
ite  head  refusing  to  assent,  the  commissioners 
could  not  by  any  scheme  whatever  appoint  new 
trustees,  who  would  have  the  management  of  the 
charity  estates  or  alter  the  mode  of  dealing  with 
them.  I  think  that  it  is  only  fair  to  say  that, 
when  the  Master  of  the  Rolls  puts  that  on  the 
existence  of  the  fund  being  more  than  a  moiety, 
his  view  would  have  been  different  in  case  it  had 
been  less  than  a  moiety,  the  section  contempla- 
ting the  alternative  state  of  things.  Then  farther 
on  ne  speaks  of  there  being  jurisdiction  and 
exercising  jurisdiction.  But  what  is  it  that  is 
exercised  P  He  says :  "  An  educational  endowment 
in  this  section  clearly  means  what  I  will  call  a 
pure  educational  endowment.  Now  I  am  not  going 
TO  interfere  with  respect  to  the  endowment  of  the 
school  or  the  educational  endowment.  I  am  not 
goin^  to  appoint  new  trustees  of  them.  If  I 
appoint  new  trustees  at  all,  it  is  only  of  the  old 
enarity  estates.  The  educationed  endowment 
consists  merely  of  certain  sums  out  of  the  charity 
estates  and  the  school-house.  There  is  no  other 
educationaJ  endowment.  It  appears  to  me, 
therefore  that  that  section  does  not  apply  to  the 
ease  of  a  mixed  endowment,  where  bv  reason  of 
the  dissent  of  the  governing  body  the  Charity 
Commissioners  cannot  make  a  scheme  affecting 
the  property.  Consequently,  in  my  opinion,  the 
jurisdiction  remains."  That  paragraph  was  relied 
on  a  good  deal,  but  it  must  be  read  with  the  pre- 
oeding  paragraph,  which  shows  to  what  extent  he 
considered  the  jurisdiction  existed.  It  was  not  to 
interfere  in  any  way  with  the  educational  endow- 
ment, but  to  do  something  wholly  outside  of  it.  In 
my  opinion,  therefore,  this  is  a  case  in  which, 
under  the  6th  section  of  the  Act  of  1874  the 
endowment  being  one  which  can  be  dealt  with  by 
scheme  under  the  Acts,  the  court  or  judge  is  not 
to  exercise  jurisdiction. 

Solicitors:  H.  Andrews;    Clabon;  Solieitor  to 
the  Treatury. 


Friday,  July  27. 

(Before  NoBiH,  J.) 

Malleson  v.  Thb  Gkkebal  Minebal  Patents 

Syndicate  Limited,  (a) 
Company — Company   limited  by  guarantee — Not 
haoing  a  capital  divided  into  shares — Regulations 
at  to  share  or  interest  of  members  in  the  com- 

?any's  undertaking — Ultra  vires — Companies  Act 
86'2,  ss.  7,  9, 14. 90. 

The  O.  M.  Syndicate  Limited  loas  incorporated  on 
the  23rd  Feb.  1894,  as  a  company  limited  by 
guarantee  and  not  having  any  capital  divided 
into  shares.  The  amount  guaranteed  by  each 
member  was  11.  For  tlie  purpose  of  registration 
the  number  of  members  was  declared  (by  the 
articles)  to  be  twenty,  but  the  directors  were 
empowered  to  register  an  increase.  A  special 
resolution  of  the  company  was  duly  passed  on 
the  ISth  June  1894,  substituting  for  (lie  articles 
of  association  of  the  company  a  body  of  new 
regulations,  which  provided  that  the  undertcJcing 

(a)  B«poned  by  J.  B.  BsooKi,  Esq.,  B*rri«ter«t-Law. 


of  the  company  should  be  regarded  as  dindri 
tnio  1400  sAare«  or  interests  ;  that  the  memien 
of  the  company  at  the  time  at  which  the  rtgt- 
lotions  came  into  operation  should  be  deemed  ic 
be  entitled  to  these  shares  in  equal  proportiau: 
that  the  number  of  shares  in   the  underUMnj 
might  be  increased,  and  the  additional  shirts  m 
created  dealt  with  in  such  manner  as  the  dtTtcbm 
should   think   expedient,   and   any  preferential 
or    special   rights    might   be   attachied  to  tuA 
additional  shares;    that  the  shares  or  intentti 
of  any  m,ember  might  be  transferred,  and  tkotli 
pats    to  hit   executors  on  death;    and  thai  t 
member    might    be   admitted,    or  permitted  U 
increase  his  holding  on  the  footing  of  payme»t 
to  the  company  of  a  specified  sum  per  skiot  or 
interest,  by  instalments  or  otherwiee.     This  vn 
an  action  by  one  of  the  members  of  the  eompasi 
against  the  company  and  the  direeton  to  reAnm 
their  acting  on  the  new  regulations  on  ike  groKsi 
that  they  were  ultra  vires  as  being  an  attempt  to 
get  the  benefit  of  having  a  capital  divided  tato 
shares  without    being  subject  to  the  rettraiiit 
imposed  upon  such  capital  by  the  Con^fiiet 
Acts.    The  plaintiff  now  moved  for  an  injuneiiat. 
and  the  motion  was  by  consent  treated  cu  the  iriii 
of  the  action. 
Seld,  that  the  regulations  were  intra  vires;  ttflf 
were  merely  attempts,  whether  sueoess/id  or  net 
the  court  expressed  no  opinion,  to  define  a»i 
^nake   it  possible   to   deal  with  the  fraetioiui 
interests  of  the  members  of  the  company  in  itt 
undertaking,  and   did  not    either   limit   their 
liability  by  the  amount  of  their  shares,  or  cMemft 
to  create  a  capital  divided  into  share*  withn 
the  meaning  of  sect.  14,  and  other  section*  of  On 
Companies  Act  1862. 

The  General  Mineral  Patents  Syndicate  Limited 
was  registered  on  the  23rd  Feb.  1894  as  a  companr 
limited  by  guarantee  and  not  having  a  ca^tal 
divided  into  shares. 

The  memorandum  of  association  was  in  & 
form  required  for  such  a  company  by  sects.  7,  9. 
14  of  the  Companies  Act  1862,  and  fixed  tlu 
amount  which  each  member  undertook  to  contri- 
bute to  the  assets  of  the  company  in  the  event  of 
its  being  wound-up  at  1{.  The  sJrticles  of  asaocis- 
tion  fixed  the  number  of  members  at  twenty,  but 
gave  the  directors  power  to  register  an  increase 
in  the  number  of  members  at  any  time.  Thereat 
of  the  articles  consisted  of  an  adoption  of  the 
clauses  of  Table  A.  with  trifling  modificat)ciiii& 
and  omitting  all  the  clauses  relatii^  to  sfaaies 
and  capital. 

At  genera]  meetings  of  the  company,  held  on 
the  13th  June  1894  and  the  11th  July  1894,  a 
special  resolution  was  duly  passed  and  confirmed, 
"  that  the  new  regulations  submitted  to  this  meet- 
ting  be  and  they  are  hereby  adopted  as  the  regn- 
lations  of  the  company  to  the  exclusion  of  and  in 
substitution  for  the  regulations  contained  in  the 
company's  articles  of  association. 

The  new  regulations  contained  the  following : 
4.  In  Older  to  detennine  the  proportioiu  in  wliidi  the 
membera  for  the  time  being  of  the  oompamy  axe  inte- 
rested in  the  company,  the  nndertaking  of  tbe  oompany 
shall  be  deemed  to  be  divided  into  a  Bpeoifled  number  of 
Bhsrea  or  interests,  and  the  members  shall  be  deemed  to 
be  interested  in  the  company  in  proportion  to  the  nnmbw 
of  saoh  gharea  or  intereeta  for  the  "time  being  regiitendia 
their  lespeotive  names  as  hereiiuifter  provided,  and  ontil 
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othcrwiae  determined  by  apeaud  rseolntion  the  ondertak- 
ing  <i  the  company  ahall  be  deemed  to  be  divided  into  1400 
■hazes  or  intereata  numbered  1  to  1400  inoloaire. 

5.  The  members  of  the  company  at  the  time  when 
these  regnlationg  come  into  operation  shall  be  deemed  to 
be  entitled  to  the  said  1400  shares  or  interests  in  equal 
proportions. 

6.  The  number  of  shares  or  interests  into  which  the 
company  is  to  be  deemed  to  be  divided  may,  at  any 
time,  by  special  resolution,  be  increased  to  such  extent 
as  may  seem  expedient,  and  any  additional  shares  or 
interests  resoltinir  from  suoh  increase  may  be  appro- 
priated and  dealt  with  in  such  manner  as  Uie  direotora 
think  expedient.  Any  preferential,  qualified,  or  apeoial 
rights,  pririleges,  or  conditions  may  be  attached  to  any 
•Dch  additional  shares  or  interests.  The  additional 
thares  shall  be  numbered  1401  onwards. 

7.  Persons  may  become  members  of  the  company  by 
original  subscription,  or  by  admission,  or  transfer,  or  by 
■uooession.  The  subscribers  to  the  company's  memo- 
randum of  association  arc  members  by  original  subscrip- 
tion. Any  person  who  hereafter  desires  to  become  a 
member  by  admission  or  to  increase  his  holding  in  the 
company  must  apply  in  writing  to  the  company  for 
admission  to  membership  or  for  an  increased  holding, 
and  mnst  state  in  suoh  application  the  number  of  shares 
or  interests,  or  additional  shares  or  interests,  in  respect 
of  which  he  desires  to  become  a  member,  and  if  there 
ire  any  unappropriated  shares  or  interests  it  shall  be  for 
the  direotors  to  accept  or  reject  such  application,  and  in 
the  former  case  to  determine  the  number  of  shares  or 
intatests  in  resi)ect  of  which  such  applicant  shall  be 
tdmitted  to  membership  or  permitted  to  increase  his 
holdmg,  and  the  applicant  shall  become  a  member 
interested,  or  additionally  interested,  in  accordance  with 
noh  determination. 

8.  The  register  of  members  of  the  company  to  be  kept 
pnnnant  to  sect.  25  of  the  Companies  Act  1862  shall, 
in  addition  to  stating  the  names,  addresses,  and  occupa- 
tions (if  any)  of  the  members  of  the  company,  state  the 

:    nnmber  of  shares  or    interests  in    the    company  con- 
;    ititating  the  interests  of  suoh  members  respectively,  and 
the  distinguishing  numbers  of  snch  shares  or  interests 
respectively. 

S.  Any  member  may  be  admitted  to  membership,  or  be 
permitted  to  increase  his  holding,  on  the  footing  that  he 
it  to  pay  to  the  company  in  respect  of  the  shares  or 
interests  constituting  his  interest  or  any  of  them  a 
•peciGed  sum  per  share  or  interest,  either  by  instalments 
or  when  called  for  by  the  directors  or  otherwise,  and  the 
ngistered  holder  for  the  time  being  of  any  shares  or 
interests  in  respect  of  which  any  money  is  so  made  pay- 
able afaall  pay  the  same  as  and  when  the  same  shall 
Iiecome  due,  but  save  as  aforesaid  and  save  as  provided 
^f  the  memorandum  of  association,  membership  shall 
sot  impose  on  the  member  any  liability  to  any  calls  or 
eontributions. 

This  was  an  action  brought  bj  Colonel  Malle- 
MQ,  one  o{  the  original  members  of  the  company, 
against  the  company,  for  a  declaration  that  the 
i^gulations  set  out  above  numbered  4  to  9  in 
the  new  regulations  of  the  company  were  vltra 
nrei  and  illegal,  and  for  an  injunction  to  restrain 
uM  defendant  oompany  and  the  directors  thereof 
from  acting  on  the  said  clauses. 

It  was  stated  in  the  evidence  that  the  Registrar 
w  J<ant  Stock  Companies  had  recently,  acting  on 
we  flection  of  the  Board  of  Trade,  refused 
to  register  companies  with  similar  regulations 
^Modied  in  their  articles. 

The  pluntiff  now  moved  for  an  injunction. 

_,^'*"tt,  Q.C.  and  itfacnaj^Menforthe  plaintiff. — 

*»e  whole  scheme  of  the  Companies  Act  1862  is 

I    that  there  should  be  two  possiole  classes  of  com- 

I    Puies,  the  one  limited  by  shares  and  the  other 


by  guarantee.  A  compamr  limited  by  guarantee 
may  have  a  capital  divided  into  shares,  but  if  they 
have  they  are  bound  by  all  the  provisions  of  the 
Act  as  to  capital.  These  new  regulations  are  an 
attempt  to  enable  a  company  limited  by  guarantee 
to  have  a  capital  -which  can  be  dealt  with  like 
other  share  capital,  but  shall  be  free  from  all  the 
restraints  of  the  Act ;  and  that  cannot  be  done. 
Sect.  7  of  the  Act  of  1862  defines  the  two  different 
ways  of  limiting  liability ;  sects.  8  and  9  provide 
for  the  memorandum  of  association  in  each  case, 
the  difference  being  that,  where  the  liability  is 
limited  by  shares,  the  amount  of  capital  and  d^yi> 
sion  into  shares  must  be  stated ;  whei-e  the  limit 
is  by  guarantee,  the  amount  wldch  each  member 
undertakes  to  contribute  in  the  case  of  a  winding- 
up  must  be  stated  instead.  Then  sect.  14  pro- 
vides for  the  articles  of  association,  which  are 
made  compulsory  in  the  case  of  a  company 
limited  by  guarantee,  and  it  provides,  "  They  shall 
in  the  case  of  a  company,  whether  limited  by 
shares  or  unlimited,  that  luis  a  capital  divided  into 
shares,  state  the  amount  of  capital  with  which  the 
company  proposes  to  be  registered."  These 
regmations  are  an  attempt  to  evade  that  provision. 
Sect.  25,  providing  for  a  register  of  members, 
and  sect.  26  which  requires  an  annual  return 
to  the  registrar  would  be  defeated  by  thia 
scheme.  In  the  Ooregum  Oold  Mining  Company 
(66  L.  T.  Hep.  427 ;  (1892)  A.  0.  126)  Lord 
Macnaghten's  judgment,  66  L.  T.  Bep.  431; 
(1892)  A.  C.  146,  deals  with  sect.  25.  The  scheme 
of  that  section  assumes  that  where  capital  is 
divided  into  shares  in  any  way,  the  amount  to  be 
paid  upon  the  shares  should  oe  fixed  and  known. 
Sect.  &0,  too,  which  provides  for  a  winding-up. 
could  not  be  worked  with  snch  regulations  as  these. 

Stoinfen  Eady,  Q.C.  and  A.  J.  Chitty. — A  com-, 
pany  limited  by  shares  is  bound  to  show  shares 
of  a  fixed  amount,  but  there  is  no  such  obligation 
where  the  liability  is  limited  by  guarantee.  There 
is  no  statutory  limit  to  the  amount  of  the 
guarantee,  and  in  a  oompany  so  limited  the  ad 
valorem  duty  is  calculated  on  the  number  of 
members,  so  there  is  no  reason  for  fixing  the 
amount  of  the  capital  or  shares.  There  is  no 
enactment  that  every  compan^which  has  capital 
must  divide  it  into  shares.  Sect.  26,  which  pro- 
vides for  the  transmission  of  the  share  or  other 
intei-est  of  members  of  a  company,  distinctly 
recognises  the  possibility  of  their  naving  intereste 
which  are  not  shares  of  a  fixed  amount.  The 
plaintiff's  argument  must  apply,  if  it  is  good  at  all, 
to  unlimited  companies  and  to  cost-b(X)k  mining 
companies.  But  that  would  make  it  impossible 
to  i-egister  a  pe^ectly  solvent  partnership  as  an 
unlimited  company,  or  to  register  a  cost-book 
mining  oompany  at  aU,  though  their  registration 
is  distmctly  contemplated  by  the  Act.  The  Act 
does  not  prevent  the  formation  of  a  company  with 
a  class  of  membera  who  do  not  hold  shares  : 

Re  Albion  Asmranee  Society ;  Winstone's  case,  40 
L.  T.  Bep.  838  ;  12  Ch.  Div.  239. 
There  is  nothing  in  the  Act  to  prevent  companies 
limited  by  guarantee  trading,  or  to  compel  them, 
if  they  trade  to  alter  their  constitution.  [Kobth, 
J.  referred  to  sect.  90.]  That  applies  to  the  case 
of  a  company  registered  under  the  Act  as  limited 
by  guarantee,  but  having  a  capital  divided  into 


Everitl,  Q.C.  in  reply. 
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NOBTH,  J.  —  In  xaj  opinion,  this  motion  is 
iotmded  on  a  ddnded  belief  that  the  oompaay 
has  done  something  which  it  has  not  d<me.  I  do 
not  see  that  it  has  either  done  anything  which 
according  to  the  Act  it  should  not  hare  done,  or 
abstained  from  doing  anything  which  according 
to  the  Act  it  should  have  done.  The  case  seems 
to  me  to  lie  in  a  nutshell.  [His  Lordship  read  the 
Sib  and  9th  sections  of  the  Companies  Act  1862.] 
Therefore  there  are  two  modes  in  which  a  company 
may  be  formed — the  one  where  its  liability  is 
limited  by  shares,  the  other  where  it  is  limited  by 
guarantee.  Then  I  do  not  think  I  need  refer  to 
any  other  section  until  we  come  to  the  14th,  which 
says :  "  The  memorandum  of  association  may  in 
the  case  of  a  company  limited  by  shares,"  t.«., 
formed  under  sect,  o,  "and  shall  in  the  case  of  a 
company  limited  by  guarantee,"  i.e.,  formed 
under  sect.  9,  "or  unlimited,  be  accompanied 
when  registered  by  articles  of  association  pre- 
scribing such  regulations  for  the  company  as  the 
subscrioers  to  the  memorandum  of  association 
deem  expedient."  Then  the  section  proceeds  thus 
aa  to  the  articles :  "  The  articles  shall  be  expressed 
in  separate  paragraphs  numbered  arithmetically. 
.  .  .  They  shall,  in  the  case  of  a  company, 
whether  limited  by  guarantee  or  unlimited,  that 
has  a  capital  divided  into  shares,  state  the 
amount  of  capital  with  which  the  company  pro- 
poses to  be  registered ;  and  in  the  case  of  a  com- 
pany, whether  limited  by  guarantee  or  unlimited, 
that  has  not  a  capital  divided  into  shares,  state  the 
number  of  members  with  which  the  company  pro- 
poses to  be  registered,  for  the  purpose  of  enabling 
the  registrar  to  determine  the  fees  payable  on 
registration ;  in  a  company  limited  by  guarantee, 
or  unlimited,  and  having  a  capital  divided  into 
shares,  each  subscriber  shall  take  one  share  at  the 
least,  and  shaU  write  opposite  his  name  in  the 
memorandum  of  association  the  number  of  shares 
he  takes."  There  the  phrase  is  used  several 
times,  "  having  a  capital  divided  into  shares,"  and 
the  argument  addressed  to  me  has  been  in  reality 
that  that  is  the  same  thing  as  being  a  company 
limited  by  shares,  because  such  a  company  either 
has  its  capital  divided  into  shares,  or  it  it  has  not 
it  ought  to  have,  and  the  whole  contention  before 
me  is,  that  this  company,  wliich  clearly  was  formed 
in  the  first  instance  as  a  company  limited  by 
guarantee,  and  was  not  and  was  never  intended 
to  be  anything  but  that,  and  was  never  intended 
to  cease  to  be  that,  has  by  opei-ation  of  the 
resolution  it  has  passed  become  something  else — 
become  a  company  which  ought  to  have  a  fixed 
capital,  and  ought  to  have  that  fixed  capital 
divided  into  a  certain  numl)er  of  shares.  I  do 
not  think  that  is  the  basis  upon  which  the  com- 
pany has  gone  at  all.  I  do  not  think  they  either 
mean  to  have  a  fixed  capital,  or  to  divide  that  fixed 
capital  into  any  niuuber  of  shares.  They  are 
attempting,  for  some  reason  which  I  do  not 
thoroughly  understand,  and  which  I  very  much 
'doubt  whether  they  can  successfully  accomplish, 
to  ascertain  in  some  way,  and  still  keeping  them- 
selves as  a  company  limited  by  guarantee  to 
express  fractionally,  theiamount  of  the  interests  in 
the  company  of  the  several  members.  As  I  said, 
what  good  will  it  do  them.  I  do  not  quite  know. 
But  tnat  is  a  totally  different  thing  from  fixing 
the  capital,  which  is  neither  fixed  nor  proposed  to 
be  fixed.  In  my  opinion,  you  cannot  have  a  com- 
pany with   a  capital  divided  into  shares  within 


the  meaning  of  the  phrase  used  in  the  Act  ti 
Parliament  where  yon  do  not  have  a  capita  st 
all — where  the  company  is  not  nnder  ihe  obBga- 
tion  of  having  a  capital  at  all,  but  is  a  oompinj 
formed  upon  the  basis  of  limitation  by  gnaraniM. 
A  good  many  of  the  sections  which  were  refemd 
to  no  doubt  are  somewhat  difficult  to  oanstrw  if 
the  phrases  "limited  by  shares"  and  "having 
capital  divided  into  shares  "  really  mean  the  same 
thing;  but,  in  my  <q»inion,  they  do  not,  and  the 
comments  made  upon  the  varioas  subaeqiiait 
sections  apon  the  footing  that  they  do  mean  the 
same  thing  reaUy  have  no  bearing  on  the  caee. 
In  my  opinion  tne  plaintiff  has  mistaken  tin 
position  of  the  company,  and  I  must  dismiss  the 
motion  with  costs. 

By  consent  the  hearing  of  the  motion  was 
treated  as  the  trial  of  the  action,  and  the  adion 
dismissed  without  costs. 

Solicitors :  8.  Jacomb  Hood ,-  Stretton,  Hiliiard, 
Dale,  and  Nevnian. 


Friday,  Aug.  3. 
(Before  Nobth,  J.) 
Attobnkt-Gbnbbal  v.  Thb  Vbstbt  of 
Cambebwell.  (a) 

Vestry — Improper  expenditure  of  rate* — Ohtai»- 
ing  decision  of  legal  point  as  to  rights  of  water 
company — Advising  resistance  to  legal  charge— 
Injunction— Metropolis  Local  Management  Ad 
1855  (18  &  19  Vict.  c.  120),  «.  92. 

The  Camherwell  Vestry  are  a  select  vestry  crealtd 
by  the  Metropolis  Local  Management  Act  1855. 
Apart  of  the  parish  of  Camhenrell  is  supplied  iy 
the  Lamheth  Waterworks  Company.  By  their 
Act  (11  Viet.  c.vii.,s.  37)  the  Lamheth  Company 
were  bound  to  supply  tcater  for  domestic  pur- 
poses at  fixed  rates  therein  specified.  Sect.  39  ef 
this  Act  provided  that  domestic  purposes  should 
not  include  baths,  horses,  cattle,  or  vjathix^ 
carriages,  or  any  trade  or  business,  but  that  tit 
company  might  supply  water  for  such  purpote$ 
at  such  price  as  tney  and  the  consumer  ihos/d 
agree  on.  Assuming  that  the  word  baths  in  tkit 
section  included  fixed  baths  in  a  dwelling-houte. 
the  water  company  had  tnade  a  charge  of  ids.  a 
year  for  such  oaths  in  addition  to  their  assestei 
rate.  This  charge  was  at  times  objected  to,  a«A 
an  action  (Walker  v.  The  Lambeth  Waterworb 
Company)  was  brought  upon  a  special  case  to 
determine  the  question  of  their  right  to  chargi 
it.  On  the  llth  April  1894  Chitfy  J.  delivertd 
judgment  in  this  action,  deciding  that  ttf 
company  were  entitled  to  make  the  charge.  A 
conference  of  vestries  and  district  Ifoards  is 
South  London  was  shortly  afterwards  held  t« 
consider  and  report  on  the  charges  m<id«  for  voter 
supply  in  South  London,  at  which  ike  Camber- 
well  Vestry  were  represented.  This  confereMt 
passed  resolutions  that  the  question  of  the  njW 
to  charge  for  fixed  baths  was  not  fairly  raised  in 
Walker  v.  The  Lambeth  Waterworks  Company. 
that  immediate  steps  should  betaken  toMaivo 
final  declaration  of  the  law  on  the  subject  and 
in  the  mea  ntime  the  consumers  of  water  snj^ied 
by  the  Lambeth  Company  shotud  be  adv&sd  to 
refuse  to  agree  to  pay  the  said  charge  for  the 
supply  of  water  to  fiied  baths,   and  that  eoci 
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vettry  thould  be  atked  to  contrihuie  to  the  cotte 
of  obtaining  such  a  declaration  in  proportion  to 
the  rateable  value  of  it$  parish.  In  pureuanee 
of  this  resolution  circulars  were  issued  to  the 
ratepayers  urging  them  to  refuse  to  pay  the 
charge  toithout  ceasing  to  use  the  water.  The 
easts  of  these  circulars  icere  part  of  the  costs  to 
which  the  vestry  were  asked  and  had  agreed  to 
contribute.  This  action  was  brought  by  the 
Attorney-General  on  the  relation  of  the  Lam- 
beth Waterworks  Compaay,  who  were  large  rate- 
payers in  the  parish,  to  restrain  the  vestry  from, 
expending  any  money  out  of  the  rates  in  contri- 
buting tojuards  the  costs  of  obtaining  a  declara- 
tion of  law  as  to  the -right  of  the  LuTnbeth  Com- 
pany to  make  the  said  charge,  or  in  doing  any 
act  to  aid  persons  in  resisting  such  charge. 
Beld,  that  there  was  nothing  in  the  Metropolis 
Local  Management  Act  1855,  or  in  the  general 
powers  of  vestries  before  that  Act,  to  give  the 
vestry  power  to  spend  the  rates  in  this  way,  and 
the  injunction  must  be  granted. 

Thb  Lambeth  Waterworks  Company  had  the 
right  of  supplying,  among  other  phices,  the 
greater  part  of  the  parish  of  Camberwell. 

Under  their  private  Act  (11  Vict.  c.  vii.,  s.  37) 
the  company  were  bound  to  supply  water  for 
domestic  purposes  in  return  for  a  certain  rate 
assessed  on  the  value  of  the  house. 

Sect.  39  of  the  Act  provided  that  '  domestic 
PQiposes  should  not  include  "  water  supplied  for 
oatDB,  horses,  cattle,  or  washing  carriages,  or  any 
trade  or  business,"  and  the  company  were  thereby 
empowered,  but  not  compelled,  to  supply  water 
for  other  than  domestic  purposes  at  such  rent 
and  upon  such  terms  and  conditions  as  should  be 
agreed  upon  between  the  conipany  and  the  person 
desiring  such  a  supply. 

The  company  had  for  many  years  interpreted 
this  section  to  apply  to  fixed  baths  in  dwelling- 
hoosea,  and  had  made  a  charge  of  28.  6d.  per 
quarter  for  every  such  bath  in  addition  to  their 
rate  fixed  according  to  the  value  of  the  house. 

Some  time  in  1892  the  vestries  of  South 
London,  including  the  defendants,  appointed 
some  of  their  members  to  form  a  conference  for 
the  purpose  of  considering  the  right  of  the  com- 
pany to  make  such  a  charge.  This  conference 
i«ned  circulars  to  ratepayers  who  were  supplied 
with  water  by  the  plaintiff  company,  advising 
them  to  refuse  to  pay  the  charge  for  fixed  baths, 
and  giving  them  other  advice  as  to  the  method  to 
be  puTsned,  by  tendering  in  advance  the  amount 
of  their  rate  less  such  charge. 

On  the  11th  April  1894  Chitty,  J.  decided,  in 
auiictionof  Walker  y.  The  Lambeth  Waterworks 
Company  (71  L.  T.  Rep.  75),  brought  before 
WBi  by  way  of  special  case,  that  the  company 
were  not  bound  to  supply  water  for  fixed  baths, 
«B»pt  under  special  agreement. 

On  the  23rd  April  the  said  conference  held 
a  meeting  and  passed  the  following  resolutions : 

1.  That  this  conference  ia  of  opinion  that  the  question 
<*  ttie  right  of  the  Lambeth  Waterworks  Company  to 
T~*t*  for  water  used  in  baths  in  private  dwelling- 
apiiw*  WW  not  fairly  raised  in  the  case  ag^ed  upon  by 
we  sompany  and  Mr.  Samuel  Walker,  and  laid  before 
*.  Jnstioe  Chitty  on  the  11th  April  1894,  and  that 
~'''>d>^  iteps  shoald  be  taken  to  obtain  a  final 
"«l"»tion  of  the  law  on  the  matter. 

2.  That  pending  obtaining  a  final  decision,  the  con- 
•"men  of  water  supplied  by  the  Lambeth  Waterworks 


Company  be  advised  to  continue  to  refuse  to  agree  to 
pay  the  charge  of  lOn.  made  by  the  company  for  each 
fixed  bath. 

8.  That  each  vestiy  be  asked  to  contribute  the  eosts 
incurred  in  obtaining  such  a  declaration  of  the  law  in 
proportion  to  the  rateable  value  of  the  parishes  taking 
part  in  such  action. 

On  the  25th  April  the  special  water  conunibtee 
of  the  CamberweU  Vestry  reported  to  the  vestry 
the  above  resolutions  of  the  conference,  and 
advised  that  the  vestry  should  contribute  as  asked, 
and  on  the  same  day  the  vestry  resolved  that  the 
vestry  should  contribute  to  the  coste  as  desired  by 
the  conference. 

In  pursuance  of  these  resolutions  circulars  con- 
tinued to  be  issued  advising  the  ratepayers  not  to 
pay  the  charge  for  fixed  baths,  and.A8  to  the  best 
way  of  tendering  their  water  rates  without  such 
charge.  It  was  alleged,  and  not  disputed,  that  the. 
vestry  had  contributed,  or  intended  to  contribute, 
to  the  expense  of  issuing  these  circulars. 

On  the  22nd  June  this  action  was  brought  by 
the  AttomeT-Greneral  on  the  relation  of  the 
company,  who  were  large  ratepayers  in  the 
parish,  for  an  injunction  to  restrain  the  defen- 
dants from  spending  amy  part  of  the  rates 
in  contributing  to  the  coste  of  obtaining 
a  declaration  of  the  law  as  to  the  right  of  the 
company  to  make  a  charge  for  water  supplied 
to  a  fixed  bath,  or  doing  any  other  act  with  the 
object  of  aiding  persons  to  resist  payment  of  any 
such  charge. 

The  plaintiffs  now  moved  for  am  injunction  in 
the  above  terms. 

Sunnfen  Eady,  Q.C.  and  Yate  Lee  for  the 
motion. — The  water  comnpany  are  very  large  rate- 
payers in  the  parish.  The  vestry  are  spending 
the  rates,  towards  which  we  contribute,  in  getting 
up  an  agitation  to  induce  people  to  go  on  using 
the  company's  water,  but  to  refuse  to  pay  what 
the  law  declares  the  compair^  is  entitled  to.  The 
judgment  of  Chitty,  J.  in  Walker  v.  The  Lambeth 
Company  {ubisup.)waM  a  considered  judgment,  and 
it  has  not  been  appealed  from,  and  for  the  present  at 
least  must  be  considered  to  be  the  law.    There  is  no 

Sower  whatever  in  a  vestry,  either  by  common 
iw  or  statute,  to  spend  the  rates  in  agiteting  for 
the  alteration  of  the  law,  or  in  procuring  a  judicial 
statement  of  what  the  law  is.  Only  a  part  of  the 
ratepayers  of  CamberweU  are  supplied  by  our 
company,  and  the  houses  so  supplied  which  have 
fixed  baths  are  only  2670  out  of  a  total  of  38,000 
houses. 

8.  Hall,  Q.C.  and  P.  S.  Stokes  for  the  vestry.— 
The  company  have  been  sending  round  notices 
that  they  will  not  supply  water  for  fixed  baths 
except  by  agreement,  and  the  vestry  has  a  right 
to  send  round  other  notices  advising  people  not 
to  agree.  The  defendants  are  the  vestiy  of  a 
parish  named  in  schedule  A.  of  the  Metropolis 
Local  Management  Act  1855  (18  &  19  Vict.  c.  120). 
and  have  succeeded  to  all  the  powers  of  the  old 
open  vestry  as  well  as  those  coiierred  by  the  Act. 
Sect.  92  of  the  Act  provides  that  all  "  expenses  of 
the  paving,  lighting,  watering,  cleansing,  or  im- 
proving any  paiish,  or  any  part  of  any  parish, 
mentioned  in  the  schedules,  and  all  other  expenses 
in  relation  to  the  regulation,  govenmient,  or 
public  concerns  of  any  such  parish  or  part,  or  of 
the  inhabitante  thereof  .  .  .  shall  be  deemed 
expenses  incurred  in  the  execution  of  this  Act, 
and  shall  be  defrayed  accordingly;  !L^{.e.,  out  jof 
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the  rates.  The  supply  of  water  to  this  parish, 
the  health  of  which  is  in  charge  of  the  vestry,  ia 
a  matter  of  public  concern,  and  the  vestry  are 
entitled  to  spend  money  in  securing  it.  The 
company  enforce  this  charge  by  cuttmg  off  the 
water,  but  by  the  Public  He^th  Act  1891  (54  &  55 
Vict.  c.  76, 8.  48  (1),  a  house  insufficiently  supplied 
with  water  is  a  nuisance,  and  it  is  the  duty  oi  the 
■vestry  to  abate  it.  The  charge  prevents  people 
having  fixed  baths,  and  makes  them  resort  the 
more  to  the  public  baths  and  washhouses,  which 
are  supplied  partly  at  the  expense  of  the  rates ; 
and  it  also  thereby  increases  the  danger  of  an 
epidemic.  The  local  authorities  will  have  at  some 
time  to  buy  out  the  water  companies,  and  to  set 
rid  of  this  charge  would  diminish  the  price.  All 
this  makes  this  charve  a  matter  of  public  concern, 
and  the  vestry  is  entitled  to  test  its  legality.  In 
any  case  the  company  are  not  entitled  to  an  inter- 
locutory injunction;  they  have  known  of  these 
circulars  since  April,  and  only  now  complain. 
They  can  only  bring  the  action  as  ratepayers ; 
the  sum  spent  in  these  circulars  is  wholly  unim- 
portant, and  the  proper  remedy  is  to  get  the 
auditor  to  surcharge  it. 

Swinfen  Eady,  Q.C.  in  reply. — The  Ailomey- 
Generci  v.  The  Vestry  of  BermoTidsey  (48  L.  T. 
Bep.  445 ;  23  Gh.  Div.  60)  shows  that  an  injunc- 
tion will  be  granted,  though  there  might  be  a 
surcharge. 

NoBTH,  J. — ^I  think  the  vestry  is  in  the  wrong 
in  the  ooui-se  whieh  they  have  taken  in  this 
matter.  There  has  been  a  question — a  serious 
and  very  important  question — raised  as  to  whether 
the  water  company  can  legally  make  a  chai-ge  for 
water  supplied  to  fixed  baths.  That  has  been 
made  the  subject  of  an  agreed  statement  of 
facte,  and  solemnly  ai-gued  before  Chitty,  J., 
who  hasgiven  an  elaborate  judgment  upon  the 
point.  Without  remembering  the  details,  I  know 
that  the  matter  was  fully  gone  into  by  him.  That 
decision  was  given  in  April,  and,  so  fax  as  I  am 
aware,  there  has  been  no  appeal  from  it.  It  may 
be  taken,  therefore,  that  the  present  law  is  settled 
by  that  decision.  It  is  said  that  the  defendante, 
the  Vestry  of  Camberwell,  wish  to  have  the  matter 
fought  over  again.  There  is  nothing  to  prevent  a 
party  having  it  fought  over  again  in  a  legitimate 
way;  and  if  any  other  person  considers  he  is 
improperly  charged  for  a  fixed  bath  by  the  water- 
works company,  he  can  do  what  the  plaintiff  in 
the  other  action  did,  namely,  take  such  pro- 
ceedings as  may  be  necessary  to  have  a  decision 
whether  the  waterworks  company  are  in  the 
wrong  in  what  the^  have  done.  But  he  will  be 
bound  by  the  decision  in  the  case  which  has 
ah-eady  oeen  decided.  If  there  are  material 
matters  which  were  not  brought  before  the  court 
upon  that  occasion,  he  will  have  an  opportunity  of 
bringing  those  matters  forward.  It  has  been  said 
that  that  was  a  judgment  obtained  on  an  agreed 
stetement  of  facts  ;  but  there  is  no  harm  in  that, 
unless  it  is  meant  to  say  that  material  facte 
were  kept  back  in  that  case.  I  have  asked 
what  was  kept  back,  and  I  was  told  there  was 
one  fact  which  the  parties  think  might  have 
been  brought  forward,  which  was  not  brought 
forward.  Any  party  who  chooses  to  take  another 
proceeding  may  bring  forward  that  fact  in  a  law- 
ful way,  and  if  it  is  a  (act  which  makes  his  case 
differ  &om  the  other  case  that  was  decided,  the 


court  before  whom  it  comes  will  give  effect  to  iiat 
difference  in  the  facts,  and  will  decide  the  case 
properly.    But  that  is  not  what  is  complained  d 
in  the    present  case.    The    Camberwdl  Vestir, 
and  other  vestries — I  do  not  know  whether  thw 
started  it  or  not  but  at  any  rate  they  are  pro- 
moting— an  agitation  for  the  purpose  of  resistiii^ 
what  has  been  decided  to  he  the  lawful  claim  of  the 
water  company  by  inducing  persons  who  are  sup- 
plied with  water — not  to  refuse  to  take  the  water- 
that  is  not  the  point  at  all — but  to  teke  the  water 
and  refuse  to  pay  for  it,  although  it  has  been 
decided  that  the  charge  is  a  lawful  one.    And 
they  are  urged  to  do  this  without  anv  step  h«nf 
taken    towards  having    the    point    fought  otct 
agaiiL    It  has  been  said  that  I  ought  not  to  re- 
strain the  vestry  from  taking  proceedings  or  con- 
tributing   towards   the  cost  of  proceedings,  to 
obtain  a  declaration  of  what  the  law  ought  to  be. 
But  what  I  am  told  is,  that  they  are  not  going  to 
do  this,  they  have  not  done  it  themselves,  and  thej 
are  not  going  to  take  any  proceedings,  and  the 
question  is  whether  they  shall  be  allowed  to  pro- 
vide money  out  of  the  rates  for  the  purpose  of 
assisting  other  persons  in  taking  steps  tor  the 
purpose  of  getting  rid  of  a  decision  which  has 
existed   some    time,    ajid  which   has    not   been 
made  the  subject  of  an  appeal.  In  my  opinion  they 
are  not  justified  in    employing  the  ratepayers' 
money  for- any  such  purpose.  But  this  is  to  be  said, 
that  what  they  are  doing  is  totally  different — ^thev 
are  supporting  an  agitation  to  defeat  the  claim  of 
the  water  company  by  persuading  people  not  to 
pay.  Those  ai-e  not  lawful  means  at  all :  they  hare 
started  a  plan  of  campaign,  by  which  persons  who 
ought  to  pay  according  to  the  law  for  water  supplied 
to  fixed  baths    are  to  be  induced  to  take    the 
water,  and  yet  to  resist  the  payment  to  which  tie 
company  are  entitled.     In   my  opinion   that  is' 
altogether  illegal,  and  I  have  no  doubt  that  it  is 
not  a  matter  to  which  the  rates  can  be  property 
applied.     It  is  not  a  lawful  public  concern,  and 
therefore,  in  my  opinion,  the  injunction  must  go. 
I    intended  to    refer  to  the    resolutions  which 
have  been  passed  at  the  conference  of  two  cr 
three    vestries.     [His    Lordship    read   the    first 
resolution  above  set  out.]     I  have  already  said 
that,  if  it  is  suggested  that  the  point  was  nt^ 
fairly  raised,  any  material  fact  which  was  not 
discovered  then  can  be  brought  forward  in  a  fresh 
case,  but  for  myself  I  have  no  doubt  that  it  was 
brought  forward  fully.    Then  the  next  resoluticm 
is,  "  that  x>ending  obtaining  a  final  decision,  the 
consumers  of    water  supplied  by  the  Lambeth 
Waterworks  Company  be  advised  to  continue  to 
refuse  to  agree  to  pay  the  charge  of  10».  made  by 
the  conrpany  for  each  fixed  bath."    I  know  from 
the  evi^nce  that  they  are  not  to  be  adviaed  to 
discontinue  the  use  of  a  fixed  bath,  and  it  is 
obvious  that  what  is  meant  is  that  they  are  to 
continue  to  refuse  to  pay  the  charge  of    10s-. 
which  has  been  decided  to  be  the  lawful  charge 
by  the  company  for  each  fixed  bath,  and  to  oon- 
tmue  to  use  the  baths  notwithstanding.    It  is  an 
improper  use  of  the  rates  to  print  circulars  giving 
that  advice.    Then  the  next  resolution  is,  "  that 
each  vestry  be  asked  to  contribute  to  the  costs 
incurred  in  obtaining  such  a  declaration  of  the 
law  in  proportion  to  the  rateable  value  of  the 
parishes   taking  part  in  such   action."    I  have 
pointed  out  that  the  vestry  is  not  taking,  and 
does  not  intend  to  take,  any  steps  towards  obtain- 
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ing  such  a  declaration.  Then  the  onlj  question 
is  as  to  the  form  of  the  injunction. 

After  some  conversation  an  injunction  tras 
granted  restraining  the  yestry  "  from  expending 
any  money  out  of  the  general  or  other  rates  of  the 
parish  of  Camberwell  towards  the  costs  incurred, 
or  to  be  incurred,  in  obtaining  a  declaration  of  the 
law  as  to  the  right  of  the  company  to  make  a  charge 
for  water  supplied  to  a  fixed  bath,  or  in  doing 
any  ot^er  act  with  the  object  of  instigating  or 
uding  persons  to  resist  payment  of  any  such 
charge,  out  this  injunction  is  not  to  prevent  the 
Testry  from  resisting  any  claim  made  against 
them  bj  the  company  in  respect  of  such  rate." 

Solicitors:  Bell,  Stewards,  May,  and  How; 
Manden  and  Son. 


Saturday,  Aug.  11. 

(Before  Nobth,  J.) 

Be  EiDD;   Bbooman  v.  Withall.  (o) 

Locke  King's  AcU  (17  &  18  Vict.  e.  113,  30  *  31 
Vict.  c.  69,  40  &  41  Viet.  c.  34:)—Equitahle 
charge  —  Lien  for  unpaid  purehaae  money  — 
Money  agreed  to  be  paid  by  lessor  for  purchase 
of  ground  rents  from  lessee — Building  agree- 
ment. 

On  the  16th  April  1883  E.  agreed  to  lease  two 
plots  of  land  to  H.  on  building  leases  for  terms 
of  ninety -nine  years  at  ground  rents  amounting 
in  the  whole  to  1801.  per  annum.  The  agree- 
ment contained  provisions  binding  the  lessee  to 
ertet  a  certain  number  of  houses,  and  the  lessor 
to  grant  a  lease  of  each  house  as  toon  as  finished, 
and  a  special  provision  that,  so  soon  as  the 
lessee  hoA  taken  a  sufficient  number  of  leases  to 
secure  by  the  ground  rents  thereby  reserved  the 
total  rent  of  1802.,  the  lessor  should  either  convey 
to  the  lessee  the  fee  simple  of  the  remaining  land 
for  a  payment  of  501.,  or  at  the  option  of  the 
lessor  the  lessee  should  sell  to  the  lessor  the 
ground  rents  to  be  created  out  of  the  land  not 
then  already  leased  when  the  same  should  have 
been  created,  at  the  price  of  twenty-two  years' 
purchase;  such  ground  rents  not  being  in  any 
case  more  than  one-sixth  of  the  rack-rent  valus 
of  (he  houses  on  which  the  same  were  secured. 
Leases  of  a  sufficient  number  of  houses  to  secure 
the  1802,  were  granted  in  the  lifetime  of  K.,  and 
the  executors  of  H.,  who  were  carrying  out  the 
agreement  after  his  death,  gave  K.  notice  that 
they  were  ready  to  take  a  conveyance  of  the 
remaining  land.  K.  declared  her  option  to  pur- 
chase the  ground  rents.  The  number  and 
amount  of  the  ground  rents  to  be  created  was 
vraetieally  agreed  in  K.'s  lifetime.  She  died 
before  the  matter  was  completed,  having  by  her 
unll  specifically  devised  the  land  comprised  in 
the  agreement  with  H.  to  trustees  upon  trust  to 
leU,  and  stand  possessed  of  the  proceeds  in  trust 
for  B.  and  her  children,  and  gave  all  her 
residuary  real  and  personal  estate  upon  other 
trusts.  K.'s  trustees  carried  out  the  agreement 
by  purchasing  the  ground  rents  at  the  price  of 
1298Z.  An  order  had  been  made  for  the  admin- 
istration of  K.'s  estate. 

Beld,  on  further  consideration,  that  H.'s  executors 
had  an  equitable  charge  of  the  nature  of  a 
vendor's  lien  for  unpaid  purchase  money  on  the 

(a)  Baported  bj  J.  B.  Bbookk,  Esq.,  BarTlater.«t-Law. 


land  comprised  in  the  agreement  within  the 
mMxning  of  Locke  King's  Acts,  and  that  the 
1298Z.  must  be  paid  by  the  specific  devisees,  not 
by  the  testatrices  general  estate. 

By  a  building  agreement  dated  the  16th  April 
1883  Mrs.  Eidd  agreed  to  lease  and  William 
Hodson  agreed  to  take  two  plots  of  ground  at 
Wood  Gi-een  for  ninety-nine  years  from  Lady- 
day  1883,  at  the  rent  after  the  first  three  years 
of  1802.  per  annum.  The  lessee  agreed  to  erect 
within  four  years  from  the  date  of  the  agreement 
two  houses  ux>on  one  plot  and  twenty  houses 
upon  the  other.  Leases  were  to  be  granted  of 
each  house  when  completed  at  a  ground  rent  of 
one-sixth,  the  estimated  rack-rent  to  be  fixed  by 
the  lessor's  surveyor,  and  the  agreement  con- 
tained the  following  provision ; 

Provided  altrsys,  that  if  and  when  the  lesBee  haa 
taken  a  gnfficient  number  of  leases  to  secure  hj  the 
gronnd  rents  thereby  reserved  the  said  total  ultimate 
annnal  rent  of  1801.,  then  the  lessor  will  either  convey 
to  the  lessee  in  fee  simple,  in  consideration  of  the  doe 
performanoe  of  this  ajfreement,  and  of  502.  to  be  paid 
by  the  leasee,  all  each  parte  of  the  two  plots  of 
gronnd  as  shonld  not  have  been  included  in  any  lease  (sub- 
ject only  to  sach  covenants  binding'  the  lessee  as  to  th» 
nser  of  the  land  as  would  have  been  contained  in  leases 
under  the  agreement)  or  at  the  option  of  the  lessor  the 
lessee  shall  sell  to  the  lessor  the  ground  rents  to  be 
created  out  of  the  land  not  then  already  leased  whea 
the  same  shall  have  been  created,  at  the  price  of  twenty- 
two  years'  purchase  of  the  amount  of  such  ground  rents,, 
such  groond  rents  not  being  in  any  case  more  than 
one-sixth  of  what  in  the  opinion  of  the  surveyor 
shall  be  the  aotoal  rack-rent  value  of  the  honsea  oil 
which  the  same  shall  be  secured. 

By  a  supplemental  agreement  dated  the  27th 
July  1888,  and  made  between  Mrs.  Eidd  and  the 
executors  of  William  Hodson,  whose  death  waa 
therein  recited,  the  executors  agreed  to  complete 
the  carrying  out  of  the  agreement,  and  the  time 
for  completion  of  the  houses  was  extended  to  the 
24th  June  1890. 

On  the  17th  May  1890  the  1802.  mentioned  in. 
the  original  agreement  having  been  secured  by  the 
leases  already  granted,  Hodson's  executors  gave 
Mrs.  Eidd  a  notice  that  they  were  prepared  to 
take  a  conveyance  in  fee  of  the  remainder  of  the 
land,  and  asked  whether  she  elected  to  convey  it 
or  to  purchase  the  ground  rents  when  created. 

On  the  Slst  July  1890  she  gave  notice  that  she 
desired  to  purchase  the  ground  rents. 

Mrs.  Eidd,  the  lessor,  died  on  the  7th  Dec.  1890. 
At  that  time  the  surplus  lands  had  not  been 
demised,  but  the  terms  on  which  they  should  be 
demised  had  been  agreed,  and  seven  leases  com- 
prising the  whole  of  the  surplus  lands  had  been 
prepared,  though  not  executed. 

By  her  will,  dated  the  26th  Deo.  1890,  Mrs. 
Eidd  had  specifically  demised  the  property 
at  Wood  Green,  comprised  in  the  said  foaildine 
agreement,  to  her  trustees  upon  trust  for  sale,  and 
to  invest  the  proceeds  and  pay  the  income  thereof 
to  Mrs.  Bm-t  for  her  life,  with  remainder  to  her 
children. 

The  testatrix  gave  her  residuary  real  and 
personal  estate  to  the  same  trustees  upon  trust 
for  sale  and  conversion,  and,  after  payment  of 
certain  legacies  and  annuities,  to  stand  possessed 
of  the  proceeds  upon  the  trusts  to  be  declared  by 
a  codicu  to  her  said  will,  but  she  never  executed 
any  such  codicil. 
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The  will  was  duly  proved  by  the  trustees  on  the 
4th  Feb.  1891. 

By  an  indenture,  dated  the  6th  Nov.  1891, 
and  made  between  W.  Hodson's  executors  of 
the  one  part  and  Mrs.  Kidd's  trustees  of  the 
other  part,  after  reciting  the  agreement,  and  the 
declaration  of  option  to  purchase  the  gi-ound 
rents  above  stated,  and  reciting,  as  the  fact  was, 
that  it  had  been  agreed  l^tween  Hodson's 
«xeciitor8  and  Mrs.  Eidd  in  her  lifetime  that  the 
seven  houses  which  had  not  already  been 
leased  should  be  leased  to  the  said  executors 
in  the  parcels  and  at  the  rents  expressed 
in  the  several  leases  mentioned  in  the  schedule, 
and  that  the  sum  of  12982.,  being  twenty- 
two  years'  purchase  of  such  rents,  was  the 
sum  to  be  paid  bv  Mrs.  Kidd  to  the  said  executory 
in  pursuance  of  the  said  agreement ;  it  was 
witnessed  that  the  said  executors,  in  consideration 
of  the  sum  of  1298Z.  then  paid  to  them  by  Mrs. 
Eidd's  trustees,  released  to  the  said  trustees  the 
said  seven  houses  freed  and  discharged  from  all 
the  interest  therein  of  the  said  executors,  but 
subject  to  and  with  the  benefit  of  the  said  leases 
set  out  in  the  schedule.  The  leases,  which  were 
«zecuted  at  or  about  the  same  time,  were  made  by 
Mrs.  Kidd's  trustees  to  the  executors  of  W. 
Sodson. 

On  the  23rd  Jan.  1892  an  order  for  the  adminis- 
tration of  Mrs.  Kidd's  estate  was  made  in  an 
action  brought  by  her  brother,  who  was  one  of  her 
next  of  kin,  against  her  trustees. 

The  action  now  came  on  for  further  considera- 
tion. The  only  question  raised  was  whether  the 
12982.  so  paid  by  the  trustees  ought  to  be  paid  out  of 
the  property  given  in  trust  for  Mrs.  Burt  and  her 
chiloren,  or  out  of  Mrs.  Kidd's  residuary  estate. 

Oent  and  Lightwood  for  the  plaintiffs. — 
The  money  which  the  testatrix  had  agreed  to 
pay  was  purchase  money  for  the  ground  rents  to 
he  created  out  of  the  interest  which  Hodson's 
executors  had  in  the  land,  and  for  this  sum  they 
had  an  equitable  charge  or  lien  upon  such 
interest.  At  the  time  of  the  testatrix's  death  she 
nad  two  distinct  interests  in  the  land  which  had 
not  been  leased.  She  had  the  reversion  expectant 
on  the  ninety-nine  yeai"s'  leases  which  Hodson's 
executors  were  entitled  to  have  granted  free  of 
ground  rent.  She  had  also  a  right,  under  the 
agreement  and  her  declaration  of  option,  to  have 
the  ground  rents  created ;  i.e.,  she  was  purchaser 
of  a  part  of  the  interest  of  Hodson's  executors. 
The  interest  so  pui-chased  she  devised  specifically 
in  trust  for  Mrs.  Burt  and  her  children.  "They 
claim  the  ground  rents  and  they  must  pay  the 
purchase  money. 

Steinfen  Eady,  Q.C.  and  Locke,  for  the  trustees 
and  another  of  the  next  of  kin,  were  stopped  by 
the  Court. 

Cotent-Hardy,  Q.O.  and  P.H.  Qregory  for  Mrs. 
Burt  and  her  children. — There  was  no  purchase 
or  sale  of  any  interest  in  land.  The  testatrix  had 
only- one  interest,  not  two.  She  had  the  reversion, 
and  the  right  to  these  ground  rents  was  part  of 
the  reversion.  If  there  was  any  purchase  at  all, 
it  was  merely  a  purchase  of  Hodson's  covenant 
to  buy  these  ground  rents ;  he  had  no  interest  in 
the  land,  and  there  was  not,  and  could  not  be,  any 
charge  or  lien  upon  any  interest  in  land  within 
the  meaning  of  Locke  King's  Acts.  Hood  v. 
Hood  (29  L.  T.  Eep.  O.  S.  39S;   6  W.  E.  747) 


is  an  authority  that  the  first  Act  (30  k  31  Tid 
c.  69)  did  not  ertend  to  a  lien  for  nnpaid  pnrcbsae 
money.  If  the  case  b  within  any  of  the  Acts,  it 
must  be  the  first  amendment  Act  (30  &  31  Vict 
c.  69),  where  the  words  (sect.  2)  are .-  "  The  word 
mortage  shall  be  deemed  to  extend  to  any  hen 
for  unpaid  purchase  money  upon  any  lands  (r 
hereditaments  purchased  by  a  testator."  Heie 
the  testatrix  has  not  purchased  any  lands  or 
hereditaments. 

NoBTH,  J. — I  need  not  trouble  you,  Mr.  Gent. 
Although  the  Acts  known  as  Locke  Swing's  Acts 
required  and  have  received  a  great  deal  of 
correction  on  account  of  what  I  cannot  but  ny 
were  considerable  blunders  in  the  original  Act, 
I  do  not  think  that  even  now  the  Acts  are  veil 
expressed  to  meet  the  particular  state  of  facts  m 
the  case  before  me.  But  it  is  certainly  within  the 
spirit  of  the  Acts,  and  I  think  it  comes  within  tiie 
words.  Here  there  was  an  agreement  that  tbe 
testatrix  should  grant  leases  of  the  whole  land  at 
a  gross  rent.  L^ises  were  granted  at  rents  up  to 
the  full  amount  of  the  gross  rent,  and  there  vu 
left  some  surplus  land  which  the  lessee  was 
entitled  to  have  leased  to  him  without  any  resA. 
The  agreement  provided  that  the  lesaee  shonld 
have  wis  land  conveyed  to  him  in  fee  simple, 
paying  502.  for  the  difference  between  the  fee  and 
the  leasehold  interest  to  which  he  was  entitled,  or 
at  the  option  of  the  lessor  she  might  purchase  the 
ground  rents  to  be  created  in  respect  of  this 
surplus  land.  She  exercised  this  option,  and  titec 
an  arrangement  was  made  by  which  the  surplus 
land  was  to  be  subject  to  ground  rente  amounting 
to  502.  in  favour  of  the  lessor.  The  only  way  in 
which  this  could  be  done  was  by  the  lessor 
granting  leases  reserving  rents,  but  that  could 
only  be  done  with  the  lessee's  consent.  Then  yon 
find  that  the  lessor  is  to  have  those  leases  cxvatei 
in  her  favour  upon  paying  a  price  calculated 
according  to  the  amount  of  the  rents.  The  lessor, 
therefore,  had  at  her  death  two  interests  in  tbe 
land.  I  cannot  assent  to  Mr.  Hardy's  way  of 
putting  it,  that  the  two  were  really  one  ;  at  any, 
rate,  they  may  be  divided  into  two  for  the  purpose 
of  consideration.  One  of  these  was  the  right  to 
receive  the  rents  during  ninety-nine  years,  and 
the  other  to  enter  into  possession  of  the  laod  at 
the  end  of  the  ninety-nine  years.  The  second  of 
these  was  her's  under  the  original  agreement;  bat 
the  right  to  receive  rents  depended  on  the 
arrangement  made  afterwards.  It  is  stipulated 
for  by  the  words  of  the  original  agreement ;  but  if 
that  agreement  stood  alone  it  would  have  been 
difficult  to  carry  it  out,  for  there  are  no  means 
provided  for  fixing  the  rent.  But  when  the  lesaor 
had  given  notice  to  exercise  her  option,  and  ihe 
parties  had  agreed,  as  they  did,  that  there  should 
be  seven  leases  and  had  fixed  the  amount  of  tbe 
rents,  the  bargain  was  complete,  and  all  that 
remained  was  to  work  it  out.  That  was  the  state 
of  things  at  the  testatrix's  death.  I  think  that, 
when  the  bargain  was  complete  but  not  worked 
out  the  lessee  was  entitled  to  say  that  he  would 
not  be  a  party  to  carrying  out  the  arrangemoit 
by  which  these  rents  were  to  be  created  by  the 
lessor  unless  he  were  paid  his  money.  The  money, 
therefore,  was  unpaid  purchase  money  for  the 

§  round  rents.  I  think  it  would  be  very  hard  if 
le  devisees  were  able  to  take  these  ground  rents 
during  the  term — ^which  are  presently  payable,  not 
X>art  of  the  reversion  which  the  tMtabix  was 
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entitled  to  withont  payment — and  have  the  pur- 
chase money  paid  out  of  the  residue.  But  I  am 
not  here  to  decide  the  case  on  the  ground  of 
liardship.  There  can  be  no  doubt  that  this  case 
is  within  the  scope  of  the  cases  to  which  the  Acts 
were   meant    to    apply.     There    may    be    some 

rition  whether  it  cornea  within  the  words,  but  I 
k  it  does.  It  must  be  declared  that  the  12982. 
paid  for  these  ground  rents  is  a  charge  upon  the 
property  specincally  devised  in  trust  for  Mrs. 
Sort  and  her  children. 

SoUdtors:  C.  B.  Sawyer  and  Ellii;  W.  H. 
WitkaU  and  Co. ;  J.  J.  Chapman,  agent  for  Long, 
Jhmford,  and  Lovegrove,  Windsor. 


Wednesday,  Aug.  4. 

(Before  Nobth,  J.) 

SiKCLAis  V.  James,  (a) 

Fractiee — Partition — Ineumbraneet  on  whole  ettate 
—Incumbranee$  on  plaintiff't  share — Bight  to 
fariition — No  reasonable  cause  of  action — 
Striking  out  statement  of  claim — Order  XXV., 
r.  4. 

A.,  viho  was  the  owner  of  an  undivided  third  share 
of  the  estates  in  two  counties,  devised  by  the  tnUl 
of  B.,  brought  an  action  for  partition  or  sale. 
The  statement  of  claim  showed  that  the  estates 
in,  each  county  were  subject  to  a  separate  mort- 
gage made  by  the  testator,  and  that  the  share  of 
the  plaintiff  was  also  subject  to  two  mortgages 
maae  by  the  plaintiff  or  his  predecessor  in  title. 
AU  the  mortgagees  were  made  defendants  to  the 
aeUoH,ttndtheplaintiff  asked  for  the  usual  inquiry 
v^persons  were  interested  in  the  property,  and 
whether  their  shares  were  incumbered,  and  what 
incumbrances  there  were  on  the  estates.  The 
mortgagees  of  the  entirety  of  the  estates  in  one 
county  and  the  mortgagees  of  the  plaintiffs  share 

•  Mw  moved  that  the  statement  of  claim,  should  be 
stntek  out.  There  voas  a  simUar  motion  by  the 
mortgagees  of  the  entirety  of  the  estate  in  the 
other  eotmty. 

Btli,  that  the  plaintiff  was  not  entitled  to  proceed 
vith  the  partition  action  against  the  wishes  of 
the  mortgagees  of  his  oum  share,  and  that  the 
statement  of  claim  showed  no  cause  of  action 
<igainst  any  of  the  mortgagees,  and  must  be 
strudc  out,  and  the  action  dismissed  as  against 
ihem.  By  consent,  the  action  was  at  the  same 
time  dismissed  against  the  owners  of  the  other 
third  share. 

The  plaintiff  in  this  action  was  entitled  under 
the  will  of  Lady  Sinclair  to  an  undivided  third 
uare  of  certain  estates  in  the  counties  of  Durham 
Ud  lancashire,  which  had  been  devised  by  the 
^  of  William  Standish  Carr  Standish  to  Lady 
wncWr  and  her  two  sistei-s  Mrs.  Paulet  and  Mrs. 

At  the  time  of  Mr.  Standish's  death,  the  whole 
of  the  Durham  estates  were  subject  to  a  mortgage 
(othe  defendants,  Hermon,  Hill,  and  James,  and 
JM  whole  of  the  Lancashire  estates  were  subject 
*•  mortgage  to  the  Law  Life  Assurance  Society. 
w>w  these  mortgages  were  subsisting  at  the  date 
A  uiis  action. 

The  plaintiff's  nndivided  share  was  also  subject 
<*>  a  mortgage  made  by  Lady  Sinclair  to  the 
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defendant  James,  and  to  a  mortgage  made  by  the 
plaintiff  to  the  defendant  Thomas  Brewis. 

One  of  the  other  undivided  shares  was  vested 
in  the  defendants,  James  and  W.  Paulet  as 
trustees. 

This  was  an  action  for  partition  to  which  all 
the  mortgagees  above  mentioned  were  made 
defendants  as  well  as  the  persons  beneficially 
interested. 

The  statement  of  claim  set  out  the  facts  above 
stated,  and  claimed  that  the  real  estates  devised 
by  the  wiU  of  W.  S.  C.  Standish  might  be 
partitioned,  or  in  the  alternative  snld,  and  the 
usual  inquiries  made,  viz.,  who  were  the  persons 
interested  in  the  said  hereditaments  and  in  what 
shares ;  whether  they  had  charged  or  incumbered 
their  shares,  and  what  charges  or  incumbrances 
were  existing  on  the  said  hereditaments  and 
property,  and  an  account  of  what  was  due  in 
resjpect  thereof. 

The  defendants,  James,  Hermon,  and  Hill,  and 
Thos.  Brewis,  now  moved  that  the  statement  of 
claim  might  be  struck  out  and  the  action 
dismissed. 

There  was  a  similar  motion  by  the  Law  Life 
Assurance  Society. 

Everitt,  Q.C.  and  Dickinson  for  the  first  motion. 
— James,  Hermon,  and  Hill  have  an  overriding 
mortgage  over  the  whole  proper^ ;  no  cause  of 
action  is  shown  against  them,  for  i£e  court  cannot 
compel  them  to  consent  to  a  partition,  and  they 
are  not  necessary  parties  to  a  partition  action : 
8\ean  v.  Swan,  8  Price,  518 ; 
Watkinty.  WiUiamt,  3  Mao.  &  O.  622,  634. 
James  and  Brewis  are  mortgagees  of  the  plaintiff's 
share,  and  the  plaintiff  is  not  entitled  either  to  a 
partition  or  a  sale  without  redeeming  them : 

Oibbt  V.  Haydon,  47  L.  T.  Eep.  184  ;  30  W.  E.  726. 
Arnold  Herbert  for  the  defendant  James. 
8.  Halt,  Q.G.  and  Methold  for  the  Law  Life 
Assurance  Society. 

Swinfen  Eady,  Q.C.  and  Willis  Bund  for  the 
plaintiff. — All  the  mortgagees  are  properly  made 
parties.  They  are  clearly  interested  in  the  question 
whether  there  should  be  a  sale,  and  the  court  is 
asked  here  to  express  its  opinion  as  to  the 
expediency  of  a  sale.  This  it  will  not  do  in  the 
absence  of  any  parties  interested : 

Be  Hardiman ;  Pragnell  v.  Batten,  16  Ch.  Dir.  361. 
If  the  mortgagees  were  not  made  parties  their 
existence  would  have  been  disclosed  by  the 
inquiries,  which  are  in  the  common  form,  and  they 
must  have  been  served.  If  the  paramount 
mortgagees  do  not  consent  to  a  sale,  a  partition 
can  be  made  subject  to  the  mortgage : 

Waite  V.  Bingley,  21  Ch.  Div.  674. 
If  the  objection  is  valid  it  should  have  been  taken 
by  defence.    There  is  no  ground  for  striking  out 
the  statement  of  claim. 

NoBTH,  J. — ^As  regards  the  mortgagees  of  the 
whole  estate,  I  think  that  the  case  is  governed  by 
the  authorities  cited  by  Mr.  !Everitt.  A  partition 
clearly  cannot  affect  them.  It  is  said  that  they 
are  interested  in  the  question  of  sale  or  no  sale. 
But  I  do  not  think  that  makes  them  necessary 
parties  to  the  action.  I  do  not  think,  therefore,, 
that  as  against  them  the  statement  of  claim  shows" 
any  i-easonable  ground  of  action.  As  regards  the 
mortgagees  of  the  plaintiffs  undivided  share,  it^ 
cannot  oe  said  that  they  have  no  interest  in  t' , 
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question,  for,  if  there  was  a  partition,  thej  would 
become  mortgagees  of  a  share  in  severalty  instead 
of  an  undivided  share  in  the  whole.  But  the 
plaintiff  has  no  right  to  malce  such  a  change  in 
the  mortgaged  property  without  first  redeeming 
the  mortgage.  Gibbg  v.  Haydon  (ubi  sup.),  before 
Fry,  J.,  is  in  point,  and  has  never  been  dissented 
from.    I  must  therefore  allow  both  applications. 

By  consent  the  action  was  also  dismissed  as 
against  the  persons  beneficially  entitled. 

Solicitors:  Spencer  Whitehead,  agent  for 
Milward  and  Co.,  Birmingham ;  Waltert,  DevereU, 
and  Co. ;  Fredk.  Wolfe. 


July  13, 14,  and  Aug.  7. 

(Before  Stislino,  J.) 

McIiAtiTHAH  «.  Tatlob.  (a) 

Covenant — Ccmstruetion — Covenant  to  pay  money 
or  transfer  fully  paid  up  shares — Formation  of 
company  with  preference  and  ordinary  shares — 
Breach  of  covenant — Liability  of  ooveruintor. 

By  deed  dated  Dec.  2,  1892,  the  defendant  cove- 
nanted with  the  plaintiffs  that  he  the  defendant 
would  "  idthin  twelve  calendar  rnonths  from  the 
date  thereof  pay  the  eum  of  lOOOJ.  to  or  other- 
wise transfer  into  the  names  of  the  said  "  plain- 
tiffs "  lOOOJ.  worth  of  fuUy  paid  up  shares  in  a 
company  to  be  formed  by  the  said  defendant 
within  the  said  twelve  months  as  aforesaid,  for 
working  the  said  mines  and  premises,  the  capital 
of  such  company  not  to  exceed  12,0002."  The 
defendant  formed  a  commany  which  was  registered 
viith  a  capital  of  12,000l,  divided  into  preference 
and  ordinary  shares.  The  defendant  shortly 
after  the  incorporation  of  the  company  exeevied 
a  transfer  to  ike  plaintiffs  of  100  102.  ordinary 
shares,  hut  no  contract  was  registered  under 
sect.  25  of  the  Companies  Act  1867,  and  conse- 
quently 100  fuUy  paid  up  shares  were  not 
transferred  to  the  plaintiffs  within  the  twelve 
mimths. 

Held,  that  the  company  formed  by  the  defendant, 
was  not  one  in  tohieh  the  plaintiffs  could  be  com- 
pelled to  accept  shares,  and  that  the  defendant 
was,  in  aeeonUince  with  the  principle  of  Stud- 
holme  V.  Mandell  (1  Ld.  Baym.  279),  bound  to 
perform  the  other  alternative,  and  pay  lOOOZ. 

This  was  an  action  brought  to  recover  a  sum  of 
10002.  claimed  to  be  due  under  a  covenant  con- 
tuned  in  an  indenture  dated  Dec.  2,  1892.  The 
tacts  of  the  case  as  stated  below  are  taken  from 
the  judgment  of  Stirling,  J.  The  indenture  in 
question  was  an  assignment  of  a  leasehold  mine 
situate  in  the  parish  of  Llanbadamfawr,  in  the 
county  of  Cardigan,  and  held  under  a  lease  dated 
the  4th  April  1^9,  which  mine  was  at  the  date 
of  the  deed  vested  in  John  Paull  and  Griffith 
Williams. 

This  indenture  which  was  expressed  to  be 
made  between  J.  Paull  and  G.  Williams  of  the 
first  part,  the  plaintiffs  of  the  second  part  and 
the  defendant  of  the  third  part  after  reciting  an 
agreement  by  the  parties  of  the  first  part,  to 
transfer  the  mine  to  the  parties  of  the  second 
part,  proceeded : 

Whereas  the  Raid  Heniy  Enfield  Taylor  [the  defen- 
dant] hag  ainoe  agreed  with  the  said  J.  HoUqaham  and 

(a)  Beported  bj  Joes  Sandxi^bom,  Ew].,  BaRliter«t-Lair. 


W.  Miohell,  for  a  tranafer  to  him  of  the  aaid  leue  d 
the  4th  April  1889,  and  all  the  machinery  and  pint 
new  being  in  or  npon  the  said  demised  ptemiaea  foe  tia 
remainder  of  the  term  aabject  to  the  payment  al  tte 
rents  and  royalties,  and  the  performance  of  the  emt- 
nants  and  conditions  contained  therein  for  the  smg  of 
20001.,  the  snm  of  lOOOI.  to  be  paid  on  the  day  of  41ie 
date  of  these  presents,  and  the  snm  of  lOOOi.  being  th 
balance  thereof  in  fnlly  paid  np  shares  in  a  company  to 
be  formed  by  the  said  H.  E.  Taylor,  for  working  ilie  Hii 
mines  and  premises. 

There  followed  an  assignment  of  ihe  leasehold 
premises.  Then  came  the  following  covenant  bf 
the  defendant : 

That  he  the  said  H.  E.  Tajlor  will  within  twch^ 
calendar  months  from  the  date  hereof  pay  the  anm  of 
lOOOl.  to,  or  otherwise  transfer  into  tJbe  names  o{  tbe 
■aid  J.  McIIquham  and  W.  Mitchell,  lOOOt.  wortli  of 
folly  paid  up  shares  in  a  company  to  be  formed  by  tin 
said  H.  E.  Taylor,  within  the  said  twelve  montbe  is 
aforesaid,  for  working  the  said  mines  and  premiaea,  tb 
capital  of  snch  company  not  to  exceed  12,0001. 

A  company  was  formed  by  the  defendant,  and. 
registered  on  the  20th  Nov.  1893,  a  very  shoit 
time  before  the  expiration  of  the  twelve  caleaiit 
months.  The  memorandum  of  association  stated 
that  among  the  objects  of  the  company  were  to 
be  "  the  taking  transfers,  adopting  and  carrying 
out  either  with  or  without  momfications  at  a 
certain  indenture  of  lease,  dated  the  4th  April 
1889,  between  the  Queen's  Most  Excellent  Majesty 
of  the  first  part,  Greorge  Culley,  a  commissioiier 
of  woods  of  the  second  part,  and  John  Paall 
and  the  aaid  Griffith  Williams  of  the  third  part,  an 
agreement  dated  the  14th  March  1892,  made 
between  James  McIIquham  and  William  Michell 
of  the  one  part,  and  Henry  Enfield  Taylor  of  tte 
other  part,  and  an  assignment  dated  the  Snd 
Dec.  1892,"  of  even  date  with  the  assignment 
above  mentioned,  and  the  company  was  to  take 
power  to  work  the  mines. 

Clause  5  of  the  memorandum  nm  thus : 

The  capital  of  the  company  is  12,0001.  divided  into 
1200  shares  of  1 01.  each,  of  which  600  are  hereby  de- 
clared to  be  ordinary  or  "  B  "  shares.  The  oampaiy 
has  power  from  time  to  time  to  increase  its  a^>ital,  sail 
to  issue  any  shares  in  the  original  or  increased  aa{atal. 
as  ordinary,  preferred,  deferred,  and  guaranteed  afaarss, 
and  to  attach  to  any  class  or  classes  of  snch  shares  any 
preferences,  rights,  privileges,  and  conditions,  cr  to 
subject  the  game  to  any  restrictions  or  limitations  that 
may  be  determined  by  any  special  leaolntian  of  the 
company  paaaed  before  the  issue  of  the  shares  affected 
thereby. 

Then  article  3  provided : 

The  oompany  shall,  as  speedily  as  poaaible  after  tlie 
incorporation  of  the  oompany  take  transfers  of,  adopt 
and  carry  out  either  with  or  without  modifioatioins  a 
certain  indenture  of  lease  dated  the  4th  April  1889, 
made  between  the  Queen's  Most  Excellent  Majesty  of 
the  first  part,  George  Colley  a  commissioner  of  wooda 
of  the  second  part,  and  John  Paull  and  Griffith  Williaia» 
of  the  third  part ;  an  agreement  dated  the  14th  Mareb 
1892,  made  between  James  MoDquham  and  Williaa 
Mitohell  of  the  one  part,  and  Henry  Enfield  Taylor  of 
the  other  part,  and  an  aggignment  dated  the  2nd  Dec 
1892. 

The  4th  article  ran  thus : 

The  company  shall  as  speedily  as  possible  afit^  ^^ 
incorporation  of  the  oompany  enter  into  an  amaeiiimit 
with  the  said  Henry  Enfield  Taylor,  to  allot  to  him, 
credited  as  fully  paid  up  600  B.  shares  in  the  oompany 
to  the  nominal  amount  of  60001.,  and  the  sum  of  MOOi. 
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in  caih,  or  4001.  A.  shareB  of  the  oompany  alao  credited 
«a  fnll;  paid  up,  to  the  nomioal  amount  of  40001.  as  the 
-poTchaBe  money  for  the  said  lease,  aerreement,  and 
aaaignment. 

So  that  of  the  capital  of  the  company  the 
Pendant  was  to  take  lO.OOOZ. 

Article  5  provided  as  follows : 

The  capital  of  the  oompany  shall  be  12,0002.  divided 
isto  600  A.  shares  of  101.  ea^oh,  with  101.  per  cent,  per 
annnm  preference,  and  600  B.  shares  of  101.  each,  whioh 
are  to  be  allotted  as  mentioned  in  article  4.  The  A. 
shares  only  are  offered  for  snbsaription,  and  will  be 
piyable  as  follows :  21.  per  share  on  application,  21.  on 
allotment,  and  the  balance  within  three  months  from  the 
date  of  allotm  ent. 

Shortly  after  the  incorporation  of  the  company 
100  shares  were  allotted  to  the  plaintiffs.  The 
Pendant,  on  the  23rd  Not.  1893,  sent  to 
them  an  executed  transfer  of  100  B.  shares,  and 
<in  the  30th  Nov.  the  secretaiT'  of  the  company 
sent  to  them  the  certificate  for  such  100  shares, 
bat  these  shares  were  issued  before  any  contract 
had  been  registered  at  the  office  of  the  Registrar 
of  Joint  Stock  Companies,  and  consequently 
they  were  not  effectively  f  uUy  paid  up  shares. 

The  result  was  that  100  eflfectively  luUy  paid  up 
shares  were  not  transferred  or  allotted  to  the 
.plaintiffs  within  the  twelve  calendar  months,  and 
consequently  there  was  a  breach  of  the  contract. 
.  Subsequently  the  contract  was  roistered  with 
tbe  Registrar  of  Joint  Stock  Companies,  so  that 
the  8h£u«8  could  have  been  allotted. 

The  evidence,  however,  showed  that  the  shares 
of  the  company  never  had  any  remarkable  value. 

Gronenor  Woods,  Q.O.   and   Oriffith  Jonet  for 

the  plaintiffs. — The  promisor  may  elect  to  perform 

;  tither  branch    of   the    alternative,   but    having 

'  elected  one  branch  of   the  alternative  he  must 

perform  that  branch : 

Otterill  V.  Bumell,  28  L.  T.  Bep.   874;   L.  Bep. 
8  C.  P.  475  :  42  L.  J.  214,  C.  P. 

The  allotment  and  transfer  of  100  B.  shares  were 
not  a  compliance  with  the  covenant.  They  were 
aot  worth  lOOOZ.,  and  are  not  10002.  worth  of 
«faares.  We  claim  lOOOZ.  under  the  covenant,  or 
in  the  alternative  lOOOZ.  worth  of  shares.  The 
'express  covenant  fixes  the  amount  of  the  damages. 
The  covenant  is  to  hand  over  the  shares  described, 
«sA  on  failure  so  to  do  to  hand  over  a  sum  of 
lOOOJ,  [Stiblino,  J. — Where  there  is  an  alter- 
native contract  the  measure  of  damages  is  that 
which  is  least  beneficial  to  the  covenantee.]  But 
not  where  it  is  a  case  of  payment  of  money : 
<Leake's  Law  of  Contracts,  588,  589,  3rd  edit.) 
(SHELiNO,  J. — Is  it  not  all  a  question  of  construc- 
*wn?]  No  doubt.  Here  thei-e  is  an  obligation  to 
pay  thie  sum,  or  to  hand  over  the  shares  within  a 
ihnited^  time.  The  defendant  cannot  satisfy  his 
obligation  after  the  time  has  elapsed,  for  shares 
*K  nnctnating,  and  time  is  of  the  essence  of  the 
wntraet.  By  forming  such  a  company  as  this 
the  defendant  has  rendered  himself  unable  to 
P*rfonn  one  alternative.  If  one  alternative  can- 
not he  performed,  the  other  must  be : 

^rheorth  v.    Young,    28   L.  T.   Eep.  O.  S.   199; 
4  Drew.  1. 

We  refer  to  the  case  only  for  the  general  principle 
wd  down  by  Kindersley,  V.C.  The  defendant 
«ittBot  insist  on  our  taking  shares  in  a  company 
where  the  shares  are  not  of  equal  value.    We 


could  not  safely  take  shares  if   the  defendant 
was  entitled  to  give  us  B.  shares : 

Button  V.  The  Scarborough  Cliff  Hotel  Company 
Limited,  18  L.  T.  Bep.  57 ;  2  Dr.  &  Sm.  521 ; 
11  Jnr.  N.  S.  849. 
Oraham  Hastingt,  Q.C.  and  BramtoeU  Davis  for 
the  defendant. — Here  the  covenant  is  to  pay  a 
sum  of  money  or  to  transfer  shares,  a  case  exactlr 
the  converse  of  Deverill  v.  Bumell  (vM  sup,). 
Assuming  that  it  is  an  alternative  contract,  as 
the  alternative  has  to  be  for  the  benefit  of  the 
covenantor,  not  of  the  covenantee  {Cockbum  v. 
Alexander,  12  L.  T.  Eep.  O.  S.  340 ;  6  C.  B.  Rep. 
791),  the  plaintiff  is  entitled  to  damages  for 
breach  of  the  covenant  to  transfer  shares.  That 
is  all  that  the  plaintiff  is  entitied  to  ask  for,  if  be 
is  entitled  to  anything,  and  as  the  shares  were 
absolutely  worthless  when  a  breach  occurred,  he 
is  not  entitied  to  anything.  The  only  stipulation 
is  that  the  company  is  to  have  only  a  certain 
amount  of  capital.  It  would  have  been  open  to 
the  defendant  with  two  classes  of  shares,  to 
transfer  whichever  he  thought  best.  In  some  cases 
the  preference  shares  would  be  the  more  valuable ; 
in  other  cases  the  ordinary  shares.  There  is 
nothing  requiring  the  defendant  to  transfer  A. 
shares,  or  to  prevent  the  defendant  forming  a 
company  with  two  classes  of  shares. 

O.  Woods  in  reply. — ^The  defendant  cannot  rely 
upon  tiie  recital  to  cut  down  the  force  of  th^ 
covenant.  There  is  no  authority  to  show  that  the 
covenantor  may  choose.  Deverill  v.  ButTtM  shows 
no  more  than  that  Bovill,  C.J.  thought  so.  It  was. 
clear  that  the  money  was  meant  to  represent  the 
value  of  the  shares.  How  can  thev  say  we  will 
give  you  a  thousand  shares  which  are  worth 
nothing  P  Where  an  impossibility  applies  to  one 
alternative,  the  other  must  be  performed.  The 
constitution  of  the  company  is  not  of  the  kind 
that  was  contemplated : 

Button  V.  The  Scarborough  Cliff  Hotel    Company, 

18  L.  T.  B^.  59 ;  2  Dr.  &  Sm.  525,  526. 
[Stiblino,  J.  referred  to  Bobinson  v.  Bobinson 
(18  L.  T.  Rep.  O.  S.  293,  295 ;  1  De  G.  M.  &  G. 
247.  257,  258).]  Here  the  defendant  is  bound  to 
form  his  company  with  capital  in  equal  shares.  It 
is  impossible  to  tell  which  are  the  more  valuable 
shares,  and  it  is  impossible  to  tell  which  I  am 
entitled  to  receive.  It  is  impossible  to  say  that 
the  B.  shares,  or  the  shares  which  he  could  give 
us,  were  fully  paid  up : 

The    Ooregum   Oold  Mining    Company   of   India 

Limited  v.  Roper,  66  L.  T.  Bep.  427,  432  ;  (1892) 

A.  C.  12.5,  147  ; 
Re  Sddyatone  Marine  Insurance  Company  Limited, 

69  L.  T.  Bep.  363 ;  (1893;  8  Ch.  9 : 
Re  Weetmmeland  Oreen  and  Bltie  Slate  Company ; 

Bland's  case,  69  L.  T.  Bep.  700 ;  (1893)  2  Ch. 

612. 
Can  the  defendant  say  this  is  a  company  the 
shares  in  which  ought  to  be  forced  upon  us  under 
his  contract  P  We  submit  we  are  entitied  to  the 
money.  On  the  view  against  us  1(XH)2.  is  the 
measure  of  damages.  [Stiblino,  J. — Your  argu- 
ment comes  to  this,  that  the  company  is  merely  a 

'**™«-]  Cur.  adv.  vuU. 

Aug.  7. — Stiblino,  J.,'  in  delivering  a  written 
judgment,  after  stating  the  facts  of  the  case  as 
above  set  out,  proceeded: — Under  those  circum- 
stances it  is  contended  on  behalf  of  the  plaintiffs 

Digitized  by  VnOOQ  IC 


486-Voi.  I.ZZI.] 


THE  LAW  TIMES. 


[Dec.  1,1811 


1 


GHiOT.  DiT.] 


McIl^UHAU  V.  Tatix>b. 


[Chah.Dh. 


that  the  contract  in  qnestion  is  one  to  hand  over 
and  transfer  the  shares  described  in  the  covenant, 
and  in  default  of  so  doing  to  pay  1000{.,  and  it  is 
said  in  consequence  of  default  made  by  the  plain- 
tiffs the  lOOOZ.  is  payable.  For  this  the  case  of 
DeveriU  t.  Bumell  (28  L.  T.  Bep.  874;  L.  Bep. 
8  C.  P.  475 ;  42  L.  J.  214.  C.  P.)  is  cited.  For  the 
defendant  it  is  argued  that  the  covenant  is  to 
perform  one  of  two  alternatives,  either  within 
twelve  months  to  pay  the  10002.  or  transfer  the 
shares ;  that  the  result  of  the  breach  is  that  the 
defendant  has  become  liable  to  pay  damages,  but 
in  assessing  the  damages  they  are  to  be  asaeseed 
on  the  footing  that  the  defendant  was  entitled  to 
select  for  penormance  that  alternative  which  was 
the  least  burdensome  to  him  in  accordance  with 
the  law  laid  down  in  the  cases  of  Coclcbum  v. 
Alexander  (12  L.  T.  Rep.  O.  S.  349 ;  6  0.  B.  Rep. 
7911  and  Bobinson  v.  Mobinson  (18  L.  T.  Rep. 
O.  S.  295 ;  1  De  G.  M.  &  G.  257,  258).  It  is  said 
that  as  the  shares  in  the  company  formed  by  the 
defendant  were  worthless,  the  plaintiff  is  entitled 
to  nominal  damages  only.  To  this  it  is  answered 
that  the  defendant  has  disabled  himself  from 
performing  the  second  alternative  by  forming  the 
company  which  he  did  with  the  capital  divided 
into  preference  and  ordinary  shares ;  and,  secondly, 
that  even  if  the  covenant  be  alternative,  he  must, 
under  the  circumstances,  perform  that  branch  of 
it  which  pixivides  for  payment  in  cash.  I  have 
come  to  the  conclusion  that  the  plaintiff  is  right 
in  this  latter  contention,  and  consequently  it 
becomes  unnecessary  to  say  what  was  the  strict 
construction  of  the  covenant.  I  think  that  the 
shares  which  the  defendant  undertook  to  hand 
over,  or  "  otherwise  to  transfer "  in  the  language 
of  the  covenant,  were  to  be  shares  in  a  company  in 
which  the  shareholders  all  stood  on  a  footing  of 
equality.  If  the  case  had  been  one  of  partner- 
ship then  it  is  provided  by  the  Partnership  Act 
of  1890  (63  &  64  Vict.  c.  391,  sect.  24,  in  accord- 
ance with  the  law  previously  existing,  that  "  the 
interests  of  partners  in  the  partnership  property, 
and  their  rights  and  duties  in  relation  to  the 
partnership,  shall  be  determined  subject  to  any 
agreement  expressed  or  implied  between  the 
partners  by  the  following  rules:  (1)  All  the 
partners  are  entitled  to  share  equally  in  the  capital 
and  profits  of  the  business,  and  must  contrioute 
equally  towards  the  losses  whether  of  capital  or 
otherwise  sustained  by  the  firm."  Therefore  in 
the  absence  of  express  stipulation,  the  partners 
stand  upon  an  equal  footing.  In  an  agreement  to 
form  a  partnership  I  apprehend  the  same  rule 
would  be  applicable,  and  that  an  agreement  for 
pai'tnership  not  defined  anywhere  as  to  the  shares 
which  the  partners  are^  to  take,  would  mean  a 
partnership  on  equal  terms.  As  regards  the 
position  of  shareholders  in  a  company  in  which 
nothing  is  said  in  the  memorandum  of  association 
as  to  any  preference  or  priority  between  the 
shareholders  inter  se,  the  law  may  not  at  the 
present  moment  perhaps  be  absolutely  definite.  The 
matter  has  recently  been  considered  in  the  House 
of  Lords  in  the  case  of  The  British  and  American 
Trustee  and  Finance  Corporation  v.  Couper  (63 
L.  J.  425,  Ch.).  I  think  I  cannot  do  better 
than  read  the  remarks  of  Lord  Macnaghten, 
at  p.  434  (63  L.  J.,  CL).  He  says :  "  It  seems 
to  nave  grown  out  of  the  decision  in  the  case 
of  Button  V.  Scarborough  Cliff  Hotel  Company, 
which  was  relied  on  for  the  respondent.    In  that 


case  the  company's  memorandum  of  associatkgi 
declared  that  the  capital  was  divided  into  » 
certain  number  of  shares.  There  was  nothhi);  in 
the  memorandum  or  in  the  articles  to  indicate  that 
the  shares  might  be  of  different  classes.  Tbe 
directors  found  that  they  could  not  iasne  tlie 
whole  aa  ordinary  shares.  A  special  reaolntioii 
was  passed  authorising  the  directors  to  issoe  i 
certain  number  as  prderence  shares.  The  pro- 
posed issue  was  restrained  at  the  suit  of  u 
ordinary  shareholder  on  the  ground  mainly  Oat 
although  the  company  had  passed  a  special  resola- 
tion  authorising  the  issue  of  preference  sfaara, 
they  had  not  in  terms  altered  one  of  the  original 
articles  which  provided  for  equality  among  Bha^^ 
holders  in  respect  of  dividends.  The  company 
then  passed  a  special  resolution  altering  tbe 
obnoxious  article.  They  were  again  met  dj  an 
application  for  an  injunction,  and  the  injnndiDB 
was  granted  by  Eindersley,  V.C,  on  the  |roimd 
that  there  was  an  impued  stipulation  in  He 
memorandum  of  association  that  all  the  sbaie- 
holders  should  stand  on  °an  equal  footing  as  to 
receipt  of  dividends,  and  that  what  was  proposed 
to  be  done  was  contrary  to  the  very  nature  of  a 
joint  stock  company,  and  was  an  alteration  in  the 
constitution  of  the  company.  It  is  dificiilt  to 
understand  what  the  learned  Vice-Chancellor 
meant  by  the  expression  '  constitution  of  the 
company,'  and  it  is  difficult  to  deal  with  an  '  argn- 
ment  resting  on  a  phrase  so  vague.'  Nor  is  it 
easy  to  understand  the  Vice-Chancellor's  vie» 
that  equality  among  shareholders  in  respect  of 
dividends  was  an  '  implied  stipulalnon  in  tbe 
memorandum.'  There  is  nothing  in  the  Act  d 
1862,  or  in  any  other  Act  requiring  the  memo- 
randum to  contain  any  reference  to  the  rights  at 
shareholders  inter  se.  The  division  of  tbe  capital 
into  shares  of  a  certain  fixed  amount  which  mmt 
appear  in  the  memorandum  would  not  be  altered 
or  affected  by  issuing  some  of  the  shares  w 
preference  shares..  The  practical  result  of  tte 
decision  has  been  that  except  in  cases  coming 
within  tbe  rule  laid  down  in  JSiafrtmm  v.  Tke 
Mexican  Railway  Company — a  decision  which  has 
not  met  with  universal  acceptance — no  compsay 
limited  by  shares  that  has  not  taken  power  br  its 
memorandum  to  issue  preference  shares  has  been 
able  to  raise  additional  capital  in  the  manno' 
most  advantageous  to  its  shareholders  and  its 
creditors.  It  seems  to  me  that  tbe  decision  ia 
Hutton  V.  Scarborough  Cliff  Hotel  Company  was 
not  founded  upon  a  sound  view  of  the  Companies 
Act  1862,  and  I  respectfully  dissent  from  it  I 
have  the  less  hesitation  in  expressing  this  view, 
because  I  find  that  Cotton,  L.J.  has  disapproved 
of  the  chief  ground  upon  which  the  decision 
was  based.  "  £»  reality,  he  says  in  Oninnea  y. 
Land  Corporation  of  Ireland,  "  it  is  not  by  impli- 
cation from  the  construction  of  the  memorandnm 
that  the  equality  of  the  shareholders  as  regarda 
dividends  arises,  but  by  the  implication  which  the 
law  raises  as  between  partners,  unless  their  con- 
tract has  provided  the  contrary."  Lindley,  liJ-, 
in  a  later  case  {Re  South  Durham  Brewery  Com- 
pany, 53  L.  T.  Bep.  931 ;  31  Ch.  Div.  270,  27r. 
takes  the  same  view :  "  I  agree  that  the  equality  of 
shareholders  as  regards  dividends  is  not  an 
implied  condition  of  the  memorandnm,  but  I 
doubt  whether  it  is  necessary  to  have  recourse  U> 
the  doctrine  of  partnership.  It  seems  to  me  that 
if  the  sum  of  the  interests  of  persons  ooncenied 


Digitized  by 


Google 


Dec.  1,  18M.] 


THE  LAW  TIMES. 


[Vol.  LXXI.-487 


Ghak.  Dit.]  London  County  Council  (appe.)  v.  Woelet  (resp.). 


[Q.B.  Dit. 


in  a  joint  adventure  is  divided  into  shares  of  an 
eqnal  amount  distinguished  by  numbers  for  the 
purpose  of  identification,  but  with  no  other  dis- 
tinction between  them  express  or  implied,  it 
:  follows  as  a  self-evident  proposition,  that  the 
\  interest  of  the  shareholders  in  respect  of  their 
diares  as  regards  dividend  and  everything  else 
niTist  be  equal."  The  law  then  is  that  under  an 
(n-dinary  memorandum  of  association  according 
to  which  the  capital  is  divided  into  shares  of 
equal  amount,  the  interests  of  the  shareholders 
are  equal  in  all  respects.  Whether  in  a  company 
10  constituted  preference  shares  can  be  issued  is  a 
qaestion  the  final  decision  of  which  has  not  yet 
been  given,  although  perhaps  in  the  present 
state  of  the  authorities  it  may  be  concluded  in 
the  first  instance  by  Hutton  v.  The  Scarborough 
Cliff  Hotel  Company  {ubi  sup.).  However  this 
may  be,  if  preference  shares  were  to  be  issued,  a 
i«8olntion  of  the  company  would  be  necessaiy  to 
sanction  the  issue,  and  every  shareholder  would 
have  an  opportunity  of  voting  on  the  question. 
Here  the  shares  were  to  be  shares  in  a  company 
to  be  formed  by  the  defendant,  the  capital  of  such 
company  not  to  exceed  12,0002.  In  the  absence 
of  express  stipulation  that  means,  in  my  judg- 
ment, a  company  having  its  capital  divided  into 
shares,  all  of  which  were  to  stand  on  the  same 
footing.  If  a  company  with  preference  or  priority 
as  regards  part  of  its  capital  had  been  contem- 
plated, I  can  hardly  doubt  that  the  agreement 
would  have  contained  the  stipulation  as  to  the 
proportion  of  the  preference  capital  and  the 
or^nary  capital,  and  as  to  whether  the  shares 
which  were  to  be  taken  in  payment  were  to  be  of 
one  class  or  the  other,  or  if  both,  in  what  pro- 
portions. It  seems  to  me  that  it  cannot  have 
been  intended  to  be  for  the  defendant,  Mr.  Taylor, 
to  say  whether  the  capital,  except  100  shares, 
•hould  be  issued  as  preference  shares,  carrying 
an^  rate  of  preference  interest  which  he  might 
thmk  fit  to  detennine.  In  my  judgment,  thefe- 
fore,  the  company  which  was  formed  by  the  defen- 
dant was  not  one  in  which  the  plaintiffs  could 
he_ compelled  to  accept  shares.  That  being  so,  I 
think  the  defendant  is  bound  to  perform  the 
other  alternative  of  the  covenant.  On  that  I 
may  refer  to  the  case  of  Studholme  v.  MandeU 
(1  Ld.  Baym.  279).  It  seems  to  me  that  that  is  an 
authority  in  such  a  cas6  as  the  present  that  the 
default  m  the  performance  of  the  alternative,  the 
^  being  due  to  the  act  of  the  defendant  who 
might  have  formed  the  company  in  a  different 
^aiy,  he  is  bound  to  perform  the  other  alternative. 
Consequently  there  must  be  judgment  for  the 
plmtifE  for  lOOOZ.  with  costs. 

Solicitors  for  the  plaintiffs,  Robert  Jenkins,  for 
Smith,  Owen,  and  Davis,  Aberystwith. 

Solicitors  for  the  defendante,  Daniel  Jones,  for 
Arthur  Johnson  Hughes,  Aberystwith. 


QUEEN'S  BENCH  DIVISION. 

Friday,  Aug.  3. 

(Before  Mathew  and  Eennedt,  JJ.) 

London  County  Councii.  (apps.)  v.  Woblbt 

(resp.).  (o) 
Metropolis  Management  Acts — Height  of  build- 
ings—  Penalty  for  continuing  offence  —  Six 
months  notice  from  the  commission  or  discovery 
of  offence — Metropolis  Management  Act  1862 
(25  ■£-  26  Vict.  c.  102),  ss.  85  and  107. 

Sect.  85  of  the  Metropolis  Management  Act  1862 
(25  &  2o  Vict.  c.  102)  provides  that  no  building 
(except  a,  church  or  chapel)  shall  be  erected  on  the 
side  of  a  new  street  of  less  width  than  fifty  feet, 
which  shall  exceed  in  height  the  distance  from 
the  external  wall  or  front  of  such  building  to  the 
opposite  side  of  such  street  without  consent,  &c., 
nor  shall  the  height  of  such  building  be  irusreaxed 
so  as  to  exceed  such  distance,  &e.,  and  the  section 
goes  on  to  say,  "  and  every  person  committing 
any  offence  tinder  this  enactment  shaU  be  liable 
to  a  penalty  of  51.,  and  in  case  of  a  continuing 

fsnce  to  a  further  penalty  of  4/Os.for  every  day 
ring  which  such  offence  shall  continue  aftet 
notice." 
Sect.  107  of  the  Act  provides  that  no  person  shall 
be  liable   for   the  payment    of  any    penalty, 
"  unless  the  com,plaint  respecting  such  offence  has 
been  made  before  a  justice  within  six  monih» 
next  after  the  commission  or  discovery  of  such 
offence." 
The  builders  of  the  structure  after  a  eonvictioti 
against  them  for  an  offence  under  sect.  85  of  the 
statute  finished  the  work,  and  left  the  premises ; 
the  appellants  therefore  proceeded  for  continuing 
penalties  against  the  respondent,  the  owner  of  the 
structure.     The  magistrate  dismissed   the  sum- 
mons  now  taken  out  by  the  appellants  against 
the  respondent  for  continuing  penalties. 
Held,  that  the  respondent  was  liable  for  penalties 
for  continuing  the  offence,  as  proceedings  had 
been  taken  by  the  appellants  within  six  months 
after  the  offence  complained  of  had  been  com- 
mitted. 
Case  stated  by  one  of  the  police  magistrates  of 
the  metropolis. 

On  the  7th  Maixsh  1894-  the  appellante  sum* 
moned  the  respondent  for  having  committed  an 
offence  under  the  85th  section  of  the  Metropolis 
Management  Amendment  Act  1862  (25  &  26  victa 
c.  102),  by  unlawfully  erecting  a  building  on  the 
south  side  of  Kensington  Court,  being  a  new  street 
of  a  less  width  than  fifty  feet,  e.Tceeding  in  height 
the  distance  from  the  external  wall  or  front  of 
such  building  to  the  opposite  side  of  such  street, 
without  the  consent  in  writing  of  the  London 
County  Council,  and  having  continued  the  offence 
by  constructing  the  building,  and  by  permitting 
and  Buffering  the  building  to  continue  erected 
above  the  height  without  such  consent,  after  notice 
from  the  County  Council,  contraiy  to  25  &  26  Vict, 
c.  102;  sect.  85,  and  51  &  52  Vict.  c.  41. 

On  the  hearing  it  was  proved  or  admitted  that 
the  building  had  been  erected  for  the  respondent 
as  owner,  and  under  his  directions,  and  had  been 
carried  above  the  height  specified  in  sect.  85  of 
25  &  26  Vict.  c.  102,  under  his  directions,  and  after 
notice  from  the  appellante  to  the  builders  that 

(a)  Beported  by  T.  B.  BiuiiowATia,  Eaq.,  BuTiBter>«t-L»i|^ 
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proceedings  would  be  taken  if  snch  height  were 
exceeded,  which  notice  was  brought  by  them  to 
the  knowledge  of  the  respondent,  and  the  respon- 
dent thereupon  communicated  with  the  appellants 
by  letter,  and  informed  them  tJiat  he  was  the 
owner  of  the  building,  and  that  Messrs.  Lawrence 
and  Sons  were  employed  by  him  to  erect  it,  and 
that  they  had  given  up  possession  of  the  building 
on  the  8th  Feb.  1893,  and  that  the  respondent  on 
the  date  in  the  summons  mentioned  was  and  still 
continued  in  possession  of  the  building  as  owner 
thereof.  It  was  also  admitted  that  the  building 
BtiU  remained  above  the  specified  height. 

On  the  7th  Sept.  1893,  the  present  respondent 
Robert  J.  Worley,  the  owner  of  the  building, 
applied  to  the  appellants,  the  London  County 
Council,  to  g^ve  their  consent  nunc  pro  tune  to 
the  erection  of  the  building  beyond  the  height 
specified  in  the  statute,  and  on  the  16th  Oct  1893 
the  appellants  refused  to  givA  such  consent,  and 
gave  notice  thereof  to  the  respondent. 

It  was  also  proved  or  admitted  that  a  penal 
notice  had  been  served  on  the  respondent  by  the 
appellants  on  the  23rd  Dec.  1893,  requiring  him 
to  comply  with  the  requirements  of  the  law  in 
respect  of  the  building  subject  to  the  penalty  and 
continuing  penalties  in  the  statute  25  &  26  Vict. 
c.  102,  sect.  85,  provided  that  a  similar  notice  had 
]>een  served  on  the  builders,  Messrs.  Lawrence 
and  Sons,  on  the  7th  Oct.  1892,  which  had  been 
brought  immediately  to  the  notice  of  the  respon- 
dent. 

It  was  contended  on  behalf  of  the  respondent 
that  he  was  not  liable  to  any  penalty  for  tne  con- 
tinuing offence,  and  that  he  was  not  liable  to  the 
penalty  for  the  original  offence  becajise  pro- 
ceedings had  not  been  taken  against  him  within 
sis  months  of  the  commission  or  discovery  of  such 
offence,  and  in  support  of  this  contention  sect.  107 
of  26  &  26  Vict.  o.  102,  and  sect.  11  of  11  &  12 
Vict.  c.  43,  were  referrfid  to. 

It  was  contended  on  behalf  of  the  appellant 
that  the  limitation  of  time  within  which  proceed- 
ings could  be  taken  did  not  apply  in  the  case  of  a 
continuing  offence,  that  the  respondent  had  in 
fact  committed  the  original  offence,  and  that  he 
was  liable  to  the  continuing  penalties  for  con- 
tinuing the  offence  after  the  penal  notice  served 
on  him  on  the  23rd  Dec.  1893. 

The  magistrate  held  that  sect.  107  of  25  &  26 
Vict.  c.  l(e,  and  sect.  11  of  11  &  12  Vict.  c.  43, 
applied,  and  that  the  summons  was  out  of  time. 

The  question  for  the  opinion  of  the  court  was, 
whether  the  determination  of  the  magistrate  was 
right  in  point  of  law. 

Sect.  85  of  the  Metropolis  Local  Management 
Amendment  Act  1862  (25  &  26  Vict.  c.  10a),  pro- 
Tides  that : 

No  bnildin^  ezoept  a,  ohnioh  or  ohapel  shall  be  erected 
on  the  eide  of  any  neir  street  of  a  less  width  than  fifty 
leet,  which  shall  exceed  in  height  the  distance  from  the 
external  wall  or  front  of  snch  bnilding  to  the  opposite 
side  of  such  street,  without  the  consent  in  writing  of  the 
Metropolitan  Board  of  Works  (now  by  51  &  52  Vict  c.  41, 
the  London  County  Council)  ;  nor  shall  the  height  of 
any  bnilding  so  erected  be  at  any  time  subsequently 
increased  so  as  to  exceed  such  distance  without  snoh 
consent ;  and  in  determining  the  height  of  snch  bnilding 
the  measurement  shall  be  taken  from  the  level  of  the 
centre  of  the  street  immediately  opposite  the  bnilding 
up  to  the  parapet  or  eaves  of  inch  building ;  and  every 
person  committing  any  offenoe  under  this  enactment 


shall  be  liable  to  a  penalty  of  51.,  and  in  case  of  a  cos. 
tJTiTiing  offenoe  to  a  further  penalty  of  40«.  for  ererj  d^ 
dnring  which  mch  offenoe  shall  oontinne  after  notiei 
from  the  said  board  (now  conn<7  oonncil),  to  be  nooTcni 
by  sommaiy  ptooaading. 

Sect.  107  provides  that: 

No  person  shall  be  liable  for  the  payment  of  of 
penalty  or  forfeitore  under  the  recited  Acta,  or  tiiie  Act, 
or  any  bye-law  made  by  virtoe  thereof,  for  any  oSeia 
made  cognisable  before  a  jnstioe  nnleaa  the  oomplairi 
tespaeting  such  offenoe  hiu  been  made  befme  sui 
justice  within  six  months  next  after  the  oomminion  oi 
discovery  of  snoh  offenoe. 

Sect.  11  of  the  Summary  Jurisdiction  Act  ISffi 
(11  &  12  Vict.  c.  43),  provides  that: 

In  all  cases  where  no  time  is  already  or  shall  kae- 
after  be  specially  limited  for  TnaUng  any  such  oomphinS 
or  laying  any  such  information  in  the  Act  or  Aet«  of 
Parliament  rotating  to  each  particular  case,  such  com- 
plaint shall  be  made  and  snch  information  shall  he  b^ 
within  six  calendar  months  from  the  time  when  tke 
matter  of  snoh  complaint  or  information  respectiTal; 


Poland,  Q.O.  and  Avory  for  the  appellants.- 
The  appellante  were  entiued  to  serve  upon  the 
responcfent  a  notice  in  conformity  with  the  statnte 
that  he  would  be  liable  for  continuing  paultiei 
unless  the  building  in  question  is  erected  in  coo- 
formity  with  the  statute,  and  not  having  complied 
with  this  provision  of  the  statute,  is  liable  for  these 
penalties,  although  a  conviction  was  obtained 
against  the  builders  of  the  building,  and  not 
against  the  respondent  the  owner.  Complaint  bad 
been  made  before  a  magistrate  within  six  montin 
after  the  commission  of  the  offence,  in  compliance 
with  sect.  107  of  the  statute;  the  continniaf! 
offence  by  the  owner  runs  from  the  time  the  res- 
pondent bad  notice  from  the  appellante.  Ther 
cited  London  County  Council  v.  Laun-ence  (69  L.T. 
Eep.  344;  (1893)  2  Q.  B.  228),  which  was  the 
appellante'  case  e^ainst  the  builders  of  the  stnic- 
tnre  in  question,  also  : 

Wallen  v.  Litter,  70  L.  T.  Eep.  348  ;  (1894)  1  Q-  B. 

312; 
Ritmball  (app.)  v-  Schmidt  (resp.),  46  L.  T.  Beji. 

661;  8  Q-B.  Div.  603; 
Metropolitan  Board  of  Worig  v.  Anthony,  54  L  J- 

39,  M.  C. : 
Beg.  v.   Catholic    Life    and    Fire   Ateuranee   a»i 
Annuity  Institution  Limited,  48  L.  T.  Bep.  6<3 : 
Kiggine  (app-)  v.  Chiardiane   of   the    Poor  of  (is 
Northwich  Union  (reaps-),  22  L.  T.  Eep.  752. 

Dickens,  Q.C.  and  C.  F.  Lloyd.— The  respondent 
is  not  liable  for  a  continuing  offence ;  he  has  not 
been  convicted  of  the  original  offenoe,  and  there- 
fore it  cannot  be  said  that  proceedings  have  been 
token  against  him  within  six  months  of  the  com- 
mission or  discovery  of  the  offence  accordinf;  to 
sect.  107  of  the  statute.  If  the  statnte  doei 
not  create  the  limitation,  the  appellante  might 
come  down  year  after  year  upon  a  bond  fiii 
purchaser,  and  serve  him  with  notice  of  a  con- 
tinuing offence.  Proceedings  should  have  been 
instituted  within  six  months  of  the  commission 
or  discovery  of  the  offence,  and  when  once 
the  appellante  have  proceeded  against  and 
obteined  a  conviction  against  the  owner  of  the 
building  for  his  original  offence,  the  owner  becomM 
liable  to  pay  continuing  penalties  if  he  does  not 
comply  witn  the  terms  of  the  stetute.  Th* 
respondent  never  has  been  convicted  of  the 
original  offenoe,  and  therefore  cannot  be  pio* 
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oeeded  uninst  tor  penalties   for  a  continuing 

o^oe.  That  these  proceedings  shoiild  have  been 

inatitfoted   against    the    respondent    within    six 

'  months  of  the  commission  of  the  offence  seems  to 

;  be  more  clearly  shown  by  sect.  11  of  11  &  12  Vict. 

c  -13  ( Jervis'  Act),  which  is  a  similar  section  to 

'  wet  107  of  the  present  Act,  and  which  provides 

'  that  where  no  time  is  mentioned  for  making  a  com- 

|. plaint  such  complaint  shall  be  made,  and  the 

,'  aection  goes  on  to  say,  "  and  the  information  shall 

\  }»  kid  within  six  months  from  the  time  when  the 

:  matter  arose ;  here  there  was  no  information  laid 

I  against  the  respondent  within  that  time. 

»    Poland,  Q.C.  in  reply. 

Mathew,  J. — ^I  have  very  little  doubt  that  the 
respondent  is  liable  to  pay  continuing  penalties. 
The  offence  with    which  he    is  charged  is   for 
continuiDg  to    keep  erected    a    building    which 
las  been  erected    contrary  to   sect.   85  of    the 
,  Metropolis  Management  Act  1862  (25  &  26  Vict. 
'.e.102).    That  section  after  stating  what  shall  be 
itbe  limit  to  the  height  of  certain  buildings,  unless 
the  consent  of  the  appellants  be  obtained,  goes 
on  to  say  that   "every  person  committing  any 
offence  under  this  enactment  shall  be  liable  to  a 
penalty  of  52.,  and  in  case  of  a  continuing  offence, 
Be  liable  to  a  further  penalty  of  40».  for  every  day 
Airing  which  such  offence  shall  continue  after 
notice"  from  the  appellants.    There  are,  there- 
fore, two  offences  contemplated  by  what  I  have 
inst  read,   a  committing  the  offence,   and  con- 
tinuing to  commit  the  offence,  and  sect.  107  of  the 
Act  then  says  that  no  person  shall  be  liable  for 
'.  penalties   under   the  Act,    or   for   any   offence 
,  eognisable  before  a  justice,  "unless  the  complaint 
^.mpecting  sucli  offence  has  been  made  before  a 
i'jiutice  within  six  months  next  after  the  com- 
uuesion  or  discovery  of  such  offence."    This  only 
pteans  that  the  local  authority  shall  not  proceed 
'for  a  penalty  for  an  offence  which  shall  not  have 
■■l»een  committed  within  six  months  of  the  date  of 
.tile  summons.     This  is  the  only  limitation  put 
ipon  the  local  authorities.    If   some  limitation 
*M  not  put.  all  that  the  builder,  or  the  owner,  or 
vhoever  might  be  proceeded  against,  would  have 
to  do  (according  to  what  has  been  contended  on 
liehalf  of  the  respondent)  would  be  to  sell  the 
bnilding  to  some  oneelse,  and  to  get  out  of  the 
Act  altogether.     The  Act  itself  does  not  prevent 
this  being   done,   but  the  Lpgislature  contem- 
plated the  appellants  doing  their  duty  promptly.  In 
this  case  the  complaint  has  been  made  within  six 
months  after  the  commission  or  discovery  of  the 
offence,  and  the  respondent  is  now  continuing  to 
commit  that  offence  by  keeping  up  the  structure 
in  question.    I  am  therefore  of  opinion  that  the 
magistrate  was  wrong  in   dismissing  this  sum- 
mons, and  the  case  therefore  must  be  remitted 
to  him  to  be  dealt  with. 

Kenrest,  J.  concurred. 

Case  remitted  to  the  magi»trate. 
Solidtorfor  the  appellants,  Blaxland. 
SolicitoTs  for  the  respondent,  Poole  and  Mobin- 
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(Before  the  Lobd  Ghahcellos  (HerBchell)i 
Lords  Watson,  Ashboubne,  Macnaohten, 
and  Mobbis.) 

NOBDBNFBLT  V.  MaXIM-NobDEITFELT  COMPAmf 

Limited,  (a) 

Oir  APPEAL    FBOM    THE    COUBT    OF  APPEAL  IK 
EKOIiAND. 

Covenant  in  restraint  of  trade — General  restraint 
— How  far  reasonable — Public  policy. 

The  common  law  rule  which  distinguished  partieu^ 
larfrom  general  restraints  of  trade  in  covenants,, 
and  treated  the  former  as  exceptions  frvm,  the 
general  rule  that  sv^ch  covenants  were  invalid, 
is  no  longer  applicable  to  the  altered  conditions 
of  commerce.  The  qiLestion  is  whether  the  - 
restriction  is  reasonable  in  reference  to  the 
interests  of  the  parties  concerned,  and  to  the 
interests  of  the  public,  in  the  eireumstancet  of 
each  case. 

A  covenant,  unlimited  in  space,  not  to  carry  on  for 
the  space  of  twenty-Jive  years  "the  trade  or  ■ 
business  of  a  manufacturer  of  guns,  gun- 
■mountings  or  carriages,  gunpowder,  explosives,  . 
or  am/munition,"  held  valid  in  the  case  of  a 
manufacturer  of  artillery,  whose  customers  con- 
sisted  almost  exclusively  of  national  Oovemments, 
as  not  being  unreasonable  as  between  himself  and 
his  vendees,  or  contrary  to  public  policy. 

Judgment  of  the  Court  of  Appeal  affirmed. 

This  was  an  appeal  fi-om  a  judgment  of  the  Court  - 
of  Appeal  (Lindley,  Bowen,  and  Smith,  L.JJ.), 
reported  in  68  L.  T.  Rep.  833,  and  (1893)  1  Ch.  630, 
who   had   reversed   a   judgment   of  Homer,  J. 
reported  in  67  L.  T.  Bep.  469. 

The  action  was  brought    by  the    respondent 
company    against    the    appellant    claiming    an 
injunction,  specific  performance  of  a  covenant,, 
and  damages.  ■ 

The  facts  appear  fnllv  in  the  reports  in  the^ 
courts  below,  and  in  the  judgments  of  their  Lord- 
ships. 

The  sole  question  on  the  appeal  was,  whether  a 
covenant  entered  into  by  the  appellant  was  void 
as  being  in  restraint  of  trade  and  against  public 
policy. 

The  appellant  appealed  in  forma  pauperis. 

The  appellant  appeared  in  person  and  contended 
that  the  covenant  was  oppressive  and  went  beyond 
what  was  reasonably  necessary  for  the  protection 
of  the  other  side :  see  per  Cotton,  L.J.  in  Davies 
V.  Bavies  (58  L.  T.  Rep.  209 ;  36  Cb.  Div.  359) ; 
per  Lord  Campbell,  C.J.  in  Tallis  v.  TaUis  (1  E. 
&  B.  391) ;  per  Lord  Langdale,  M.B.  in  Whittakery^ 
Howe  (3  Beav.  383).  The  decision  of  the  Court 
of  Appeal  has  greatly  extended  the  old  rule  of 
law.  A  limit  of  time  has  never  been  held  to- 
make  good  a  covenant  which  was  void  as  being 
unlimited  in  space.  In  this  case  there  is  no  limit. 
It  extends  over  the  whole  world :  see  per  Fry,  J. 
in  BousiUon  v.  Bousillon  (42  L.  T.  Rep.  679 ;  14 
Ch.  Div.  351).  A  covenant  not  to  carry  on  a  trade 
anywhere  in  the  world  is  bad  as  being  against 
public  policy.  None  of  the  recognised  exceptions 
apply  to  this  case.  The  rule  is  that  a  general 
restraint  is  always  void,  a  partial  restraint  only 

(a)  Baported  by  0.  E.  Ualoui,  Eaq.,  Barrlater-at-Lkw. 
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if  it  is  nnreasonable,  which  depends  upon  the 
oircninatancee  of  the  case.  This  distinction  has 
been  recognised  for  250  years,  as  is  pointed  oat 
by  Bowen,  L.J.  in  the  court  below.  A  restraint 
which. is  nnlimited  as  to  area  is  bad  even  if  limited 
as  to  time.  MUU  v.  Dunham  (64  L.  T.  Bep. 
712;  (1891)  1  Ch.  576)  was  misunderstood  by 
Smith,  L.J.  The  Court  of  App^  laid  down  the 
law  correctly,  but  did  not  apply  it  correctly  to  the 
facts  of  this  case.  The  restraint  here  comes 
under  none  of  the  recognised  exceptions  to  the 
general  rule,  but  is  a  "general  restraint,"  and 
as  such  is  void.  If  it  is  not  to  be  conndered  as 
"general"  hut  as  "partial,"  it  is  unreasonable, 
first,  as  being  injurious  to  the  State.  [Lord 
Watson. — How  is  it  injurious  to  the    British 

.'State  that  you  should  be  prevented  from  making 
guns  for  foreign  countries  our  possible  enemies  ?] 
I  am  prevented  from  employing  my  large  ezperi- 

.«nce  m  suggesting  any  improvements  here  in 
England.  Secondly,  it  goes  bey(Hid  what  is 
necessary  for  the  protection  of  the  company,  as 
they  are  protected  by  their  patents    tUl    they 

■  expire.  Thirdly,  it  is  oppressive  as  preventing 
me  from  earning  my  living  at  my  own  trade.  I  did 
not  seU  under  this  covenant.  I  had  sold  before 
this  to  the  original  company.  [The  Lokd  Chan- 
CELLOB. — Can  it  ever  be  against  the  public  policy 
of  this  country  to  restrain  a  man  from  carrying 
on  business  abroad  F  It  might  tend  to  bring  the 
business  here.] 

Sir  R.  Webtter,  Q.C.  and  W.  F.  SamMon,  for 
the  respondents,  supported  the  judgments  of  the 
Court  of  Appeal.— The  onus  is  on  the  appellant 
to  show  that,  under  the  circumstances,  the 
restraint  is  excessive  for  the  protection  of  the 
company.  An  unlimited  restraint  is  not  neces- 
sarily bad:  see  BoutUlon  y.  RouiUlon  (ubi  »up.). 
The  adequacy  of  the  consideration  does  not  enter 
into  the  case : 

Gravely  v.  Barnard,  30  L.  T.  Bep.  863 ;  L.  B«p. 
18  Eq.  518. 

The  policy  of  the  law  must  vary  from  time  to 
time  with  changing  circumstances.  See  the 
observations  in 

Evanturel  v.  Evanturel,  31  L.  T.  Rep.  105 ;  L.  Bep. 
6  P.  C.  1. 

The  appellant  was  heard  in  reply. 

At  the  conclusion  of  the  arguments  their  Lord- 
ships took  time  to  consider  their  judgment 

July  31. — Their  Lordships  gave  judgment  as 
follows : — 

The  LoBD  Chancellob  (Herschell). —  My 
Lords:  The  question  raised  by  this  appeal  is, 
whether  a  covenant  entered  into  between  the 
parties  can  be  enforced  against  the  appellant,  or 
whether  it  is  void  as  being  in  restraint  of  trade.  The 
covenant  in  question  was  contained  in  an  agree- 
ment of  the  12th  Sept.  1888,  and  was  in  these 
terms :  ."  (2)  The  said  Thorsten  Nordenf elt  shall 
not  during  the  term  of  twenty-five  years  from 
the  date  of  the  incorporation  of  the  company, 
if  the  company  shall  so  long  continue  to 
canr  on  business,  engage,  except  on  behalf 
of  the  company,  either  directly  or  indii-ectly  in 
the  trade  or  bosinees  of  a  manufacturer  of 
guns,  gun  mountings,  or  carriages,  gimpowder, 
explosives,  or  ammunition,  or  in  any  busi- 
ness comx)eting  or  liable  to  compete  in  any  way  I 
with  that  for  the  time  being  carried  on  by  the  1 


company,  provided  that  such  restriction  dull  ut 
apply  to  explosives  other  than  gunpowder,  or  to 
subaqueous  or  submarine  boats,  or  torpedoa.  or 
castings  or  f orgings  of  steel  or  iron,  or  aUoji  of 
iron  or  of  copper.  Provided  also  that  the  a^ 
Thorsten  Noraenfelt  shall  not  be  released  boa 
this  restriction  by  the  company  ceasing  to  cam 
on  business  merely  for  the  purpose  of  reoonstite' 
tion  or  with  a  view  to  the  transfer  of  the  hnsiiiesi 
thereof  to  another  company,  so  long  as  such  otla 
company  taking  a  transfer  thereof  shall  contiiiiit 
to  carry  on  the  same."  The  agreement  aki 
provided  that  the  appellant  shoSd,  for  sem 
years  from  the  incorporation  of  the  respoDdesi 
company,  retain  the  share  qualification  <A  i 
director,  and  should  act  as  managing  direcbvoi 
the  company,  at  a  remuneration  of  20002.  a  jwi. 
together  with  a  commission  upon  the  net  profit  of 
ihe  company.  Before  directmg  attention  to  \he 
particular  tJsrms  of  the  Cbvenant,  and  to  the 
considerations  to  which  it  gives  rise,  it  ia 
necessary  to  advert  to  the  position  of  the  partie> 
at  the  time  that  the  agreement  was  entered  into. 
The  appellant  had,  prior  to  March  1886,  obtaiinid 
patents  for  improvements  in  quick-fiiing  ziuu, 
and  carried  on,  amongst  other  thin^,  the  basmes 
of  the  manufacture  of  such  guns  and  of  ammmii- 
tion.  In  that  month  he  procured  the  registiatioi 
of  a  limited  liability  company,  which  was  to  tab 
over  his  business,  with  the  business  assets  >d 
liabilities.  On  the  5th  March  1886  an  agreemoii 
was  made  between  the  appellant  and  the  NoHen- 
felt  Gim  and  Ammunition  Company,  by  irliicb 
the  company  was  to  purchase  the  goodwUl  of  tbe 
appellant's  business,  and  aU  the  stock,  plant,  ad 
patents  connected  therewith;  he  covenanting t> 
act  as  mani^ing  director  for  a  period  of  tin 
years,  and  so  long  as  the  Nordemelt  Compuj 
should  continue  to  carry  on  business  "not  to 
engage,  except  on  behalf  of  such  company,  eitber 
directly  or  indirectly  in  the  trade  or  business  uf  > 
manufacturer  of  guns  or  ammunition,  or  in  anv 
business  competing  or  liable  to  compete  in  asT 
way  with  that  carried  on  by  such  company."  Ti» 
an<eement  for  purchase  was  duly  earned  isiD 
effect,  and  the  price  was  paid  to  tiie  appellant 
namely,  237,000^7  in  cash,  and  50,0OOL  in  paid-nf 
shares  of  the  company.  In  July  1888  negotiatioi! 
were  entered  into  for  the  amalgamation  of  tbe 
Nordenfelt  Company  and  the  Ma-Yim  Gun  Coni- 
pany,  and  for  the  transfer  of  their  businesses  anJ 
assets  to  a  new  company,  to  be  called  the  Maxim- 
Kordenfelt  Guns  and  Ajnmunition  Company.  Br 
an  agreement  for  the  amalgamation  of  the  two 
companies,  dated  the  3rd  July  18^,  and  made 
between  tjie  Maxim  Company,  the  Xordenfeit 
Company,  and  P.  Thane,  on  behalf  of  the  ne* 
company,  the  Nordenfelt  Company  agreed  thai 
they  would  procure  the  appellant  to  enter  into  tJ* 
agreement  which  was  afterwards  embodied  in  tbe 
instrument  of  the  12th  Sept.  1888.  The  respai- 
dents  were  incorporated  on  the  17th  July  ISSs. 
and  on  tbe  8th  Aug.  the  agreement  of  the  3rd  JbIt 
was  adopted  by  the  company.  It  is  to  be  not*! 
that  at  the  time  when  this  agreement  was  enteire^ 
into,  to  which  the  Nordenfelt  Company  was  s 
party,  the  appellant  was  managing  director  of 
that  company,  and  that,  in  the  memorandum  of 
association  of  the  amalgamated  company  whirn 
was  signed  by  the  appellant,  the  objects  of 
the  company  were  stated  to  be,  inter  alia,  not  onlr 
the  adoption  of  the  agreement  of  tbe&dJalj^ 
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bat  also  "  to  aoqniro,  undertake,  and  oarry  on  as 
8ncce88ora  to  ihe  Maxim  Gnn  Gompauj  and  the 
Nordenfelt  Guns  and  Ammunition  Company,  the 
goodwill  of  the  trade  and  businesBes  heretofore 
carried  on  by  snoh  companies  and  each  of  theoi, 
and  the  property  and  rights  beIon»ng  to  or  held 
in  connection  therewith  respectiTely."  This  is  of 
importance  because  the  appellant  in  a  forcible 
argnment  pointed  out  that  the  judgment  of  the 
Conft  of  Appeal  was  largely  founded  on  the  fact 
that  the  covenant  in  question  was  entered  into  in 
connection  with  the  sale  of  the  goodwill  of  the 
appellant's  business,  ahd  was  designed  for  the 
protection  of  the  goodwill  so  sold,  and  he  con- 
tended that  this  was  an  error,  inasmuch  as  there 
was  no  sale  by  him  of  the  goodwill  on  that  occa- 
■ion,  he  having  already  parted  with  it  to  the 
Nordenfelt  Company,  the  later  sale  being  by  that 
company  and  not  by  him.  I  think  it  is  impossible 
to  accede  to  this  contention.  Upon  the  sale  by 
the  appellant  to  the  Nordenfelt  Company,  the 
goodmll  was  conveyed  to  them,  and  was  protected 
by  a  covenant  in  some  respecte  larger  than  the 
one  he  entered  into  in  Sept.  1888,  but  it  was  limited 
to  the  time  during  which  that  company  should 
cany  on  business  ;  it  therefore  necessarily  ceased 
when  the  Nordenfelt  Companyand  theMaxim  Com- 
pany were  absorbed  by  the  new  company.  But  in 
the  agreement  for  the  amalgamation  (to  the  making 
of  wuch,  as  I  have  said,  the  appellant  was  a  party) 
the  covenant  which  the  Nordenfelt  Company 
nndertook  to  obtain  from  the  appellant  was  to  be 
in  addition  to  the  transfer  by  the  Nordenfelt 
Company  of  the  full  benefit  of  any  obligations 
which  Mr.  Nordenfelt  was  then  under  to  that 
company,  and  by  the  terms  of  the  memoi-andum 
of  association  of  the  new  company,  the  object 
,  "as,  as  I  have  shown,  stated  to  the  world  to  be 
tiie  aoqnisition  of  the  goodwill  of  the  Nordenfelt 
Company.  In  view  of  these  facte,  I  think  that 
the  case  must  be  treated  on  precisely  the  same 
footing  as  if  the  obligations  of  tne  covenant  imder 
consideration  had  been  undei'taken  in  connection 
with  the  direct  transfer  to  the  respondents  of  the 
goodwill  of  the  appellant's  busmess  and  with 
the  object  of  protecting  it.  The  appellant  mainly 
relied  upon  the  fact  that  the  covenant  was 
general,  that  is  to  say,  unlimited  in  respect  of 
area,  and  argued  that  it  was  therefore  void.  I 
think  it  was  long  regarded  as  esteblished,  as 
part  of  the  common  law  of  England,  that  such  a 
general  covenant  could  not  be  Bupjwrted.  In 
eariy  times  all  agreemente  in  restraint  of  trade, 
whether  general  or  restricted  to  a  particular  area, 
would  probably  have  been  held  bad  ;  but  a  distinc- 
tion came  to  be  taken  between  covenante  in  general 
restraint  of  trade,  and  those  where  the  restraint  was 
only  partial.  The  distinction  was  recognised  and 
given  effect  to  by  Lord  Macclesfield  (then  Par- 
ser, C.J.)  in  his  celebrated  judgment  in  Mitchel  v. 
Beynolds  (1  P.  Wms.  181;  1  Smith's  L.  C). 
That  was  a  particular  restraint,  and  the  covenant 
Was  held  good,  the  Chief  Justice  saying  "that 
wherever  a  sufficient  consideration  appears  to 
make  it  a  proper  and  a  useful  contract,  and  such 
as  cannot  be  set  aside  without  injury  to  a  fair 
wmtractor,  it  ought  to  be  maintained.  But  with 
thi8_  constant  diversity,  •  namely,  where  the  re- 
rtraint  is  general  not  to  exercise  a  trade  throagh- 
out  the  kingdom,  and  where  it  is  limited  to  a 
particular  place ;  for  the  former  of  these  must  be 
void,  being  of  no  benefit  to  either  ■pturtj,  and  only 


oppressive,  a»  shall  be  shown  by-and-by."  And 
at  a  later  part  of  the  judgment,  after  dividing 
voluntary  restrainte  by  agreement  into  those 
which  are,  first,  genend,  or  secondly,  particular 
as  to  plaices,  or  persons,  he  formulates  with 
regard  to  the  former,  the  following  propositaon: 
"  General  restrainte  are  all  void,  whether  by  bond, 
covenant,  orpromiBe,&c., with  or  without  considera- 
tion, and  whether  it  be  of  the  party's  own  trade  or 
not."  In  the  case  of  Master,  &e.,  of  Gkmmakerg 
V.  FM  (WiUes,  388),  Willes,  C.J.  said  the  ^eral 
rule  was  "  that  all  restrainte  of  trade  which  tb»- 
law  so  much  favours,  if  nothing  more  appear,  are 
bad  .  .  .  but  to  this  general  rule  there  ar»^ 
some  exceptions,  as,  first,  if  the  restraint  be  onljr 
particular  in  resp^st  to  the  time  or  place,  and: 
there  be  a  good  consideration  given  to  the  party 
restrained.'  As  I  read  the  authorities,  unnl  tbo^ 
cases  to  which  I  shall  call  attention  presently, 
the  distinction  between  general  and  particular 
restrainte  was  always  maintained,  and  the  latter  - 
alone  were  regarded  as  exceptions  from  the 
general  rule,  that  agreemente  in  restraint  of  trade 
were  bad.  In  the  case  of  Homer  v.  Qravea 
(7  Bing.  735),  Tindal,  C.J.  said :  "  The  law  upon 
this  suDJeot  (i.«.  restraint  of  trade)  has  been 
laid  down  with  so  much  authority  and  precision 
bv  Parker,  C.J.  in  giving  the  judgment  of  the  ■ 
dourt  of  King's  Bench  in  the  case  of  Mitchel  v. 
Beynolds,  whi^  has  been  the  leading  case  on  the>  • 
subject  from  that  time  to  the  present,  that  littl» 
more  remains  than  to  apply  the  principle  of  that  - 
case  to  the  present.  Now  the  rule  laid  down  by 
the  court  in  that  case  is,  '  that  voluntary 
restrainte,  by  agreemente  between  the  parties,  if~ 
they  amount  to  a  general  restraint  of  trading  by 
either  party,  are  void,  whether  with  or  without- 
consideration,  but  particular  reatraiate  of  trading,, 
if  made  upon  a  good  and  adequate  consideration, 
so  as  it  bie  a  pix)per  and  useful  contract,'  that  is,., 
so  as  it  is  a  reasonable  restraint  only, '  are  good.'" ' 
After  stating  that  the  case  then  before  the  conrt 
did  not  "  f  aU  within  the  first  class  of  contracte  as 
it  certainly  did  not  amount  to  a  general  restraint," 
he  proceeded  to  consider  whether  the  particular 
covenant  was  a  good  one.  It  is  true  that  in  » 
later  part  of  his  judgment  the  following  passage 
occurs :  "  In  the  case  above  referred  to,  Parker, 
G.J.  says,  'a  restraint  to  carry  on  a  trade 
throughout  the  kingdom  must  be  void;  a  restraint 
to  carry  it  on  within  a  particular  place  is  good ; ' 
which  are  rather  instances  and  examples  than 
limite  of  the  application  of  the  rule,  which  can 
only  be  at  last,  what  is  a  reasonable  restraint  with 
reference  to  the  particular  case."  But  I  cannot, 
in  view  of  the  passage  which  I  have  quoted  from 
the  earlier  part  of  his  judgment,  understand  this 
as  an  indication  of  opinion  on  the  part  of  Tindal, 
C.J.  that  there  was  no  distinction  in  point  of  law 
between  general  and  particular  restrainte ;  that  in 
tbe  case  of  both  alike  the  only  question  is  whethei* 
in  the  particular  case  the  restraint  is  reasonable. 
If  so,  it  could  hardly  be  said  that  the  law  had 
been  laid  down  with  precision  by  Parker,  C.J. 
nor  could  such  contracte  be  accurately  divided 
into  two  classes,  if  every  particular  case,  whether 
it  fell  within  the  one  class  or  the  other,  was,  in 
point  of  law,  to  be  dealt  with  in  precisely  the 
same  manner.  I  am  confirmed  in  this  view  of 
Tindal,  C.J.'s  opinion  by  his  judgment  in  the 
subsequent  case  of  Hinde  v.  Oray  (1  Man.  & 
Gr.  195).    In  that  case  the  defendant  had  entered 
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into  a  ooTenant  irith  the  plaintiffa,  to  whom  he 
had  demised  a  brewery  in  She£Seld,  that  he  would 
not,  during  the  continuance  of  the  demise,  carry 
on  the  trade  of  brewer  or  agent  for  the  sale  of 
beer  in  Sheffield  or  elsewhere ;  but  would,  so  far 
as  the  same  should  not  interfere  with  bis  private 
avocations,  give  all  the  advice  and  information  in 
his  power  to  the  plaintiffs  with  regard  to  the 
management  and  carrying  on  of  the  brewery. 
The  breach  alleged  was  that  the  defendant  had 
solicited  and  obtained  oi'ders  for  ale  not  purchased 
of  the  plaintiffs  nor  brewed  by  them,  and  that 
lar^  quantities  of  ale  had  thereunder  been 
dehvered  and  sold.  There  was  a  demurrer  to  this 
Jbreach ;  judgment  was  given  for  the  defendant, 

'Tindal,  C.J.   saying  that  it  was  "  assigned  on  a 

•covenant  which  according  to  a  case  oi  Ward  v. 
Byrne  (5  M.  &  W.  548)  was  void  in  law."    This  is, 

•  to  my  mind,  only  intelligible  if  Ward  v.  Byrne, 
which  was  the  case  of  a  bond  conditioned  not  to 
follow  or  be  employed  in  the  business  of  a  coal 
merchant    for    nine    months,    was   i-egarded    as 

..establishing,  as  a  matter  of  law,  that  a  covenant 

in  general  restraint,  though  limited  in  point  of 

"time,  was  void;  unless  it  were  so,  I  do  not  see 
how  it  could  be  regarded  as  determining  that  the 

•covenant  in  question  in  Hinde  v.  Chay  was  void  ; 

or,  indeed,  as  an  authority  in  the  case  of  any 
covenant  not  practically  identical  in  all  respects. 
It  is  clear  that  there  are  material  distinctions 
between  the  circumstances  of  the  two  cases ;  and, 
if  the  only  question  was  whether  the  covenant 
was  reasonable  in  view  of  the  x>articular  oircum- 

.  stances,  considerations  might  well  be  urged  (as 
indeed  they  were  by  the  learned  counsel  for  the 
plaintiffs)  why  the  case  then  before  the  court 
should  not  be  regarded  as  governed  by  Ward  v. 
Byrne ;  but  TindaJ,  C.J.  did  not  proceed  to  inquire 
frhether,    under    the    particular    circumsttuices 

.appearing  on  the  record  in  Hinde  v.  Gray,  the 

.covenant  was  a  reasonable  one,  or  was  wider 
than  was  requisite  for  the  protection  of  the 
plaintiffs,    but    treated    the  case   as  concluded, 

.'as    matter  of    law,    by  authority.    I    need    not 

-further  refer  to  Ward  v.  Byrne,  except  to 
pay    that,    although    the    learned    judges    in 

-that   case    did    express    an    opinion   that    the 

. .  covenant    exceeded  what  was  necessary   for  the 

protection  of  the  covenantee,  they  seem  to  me  to 

recognise  that  covenants  for  a  pai-tial  restraint, 

.  and  these  only,  are  exceptions  from  a  general 
rule  invalidating  agreements  in  restraint  of  trade. 
Jn  that  case,  the  attempt  was  made  unauccess- 
iully  to  maintain,    that   a    covenant    otherwise 

'^neral  might  be  regarded  as  a  particular  re- 
straint if  bmited  in  point  of  time — a  contention 
for  which  some  colour  was  afforded  by  the 
language  used  in  earlier  cases.  The  views  which 
I  have  expressed  appear  to  me  to  have  been 
entertained  by  that  very  learned  lawyer  Mr.  John 
William  Smith,  as  shown  by  his  notes  to  Mitchel 
V.  Reynolds  (I  Smith's  L.  C).  He  lays  down  the 
law  thus :  "  In  order,  therefore,  that  a  contract 
in  restraint  of  trade  may  be  valid  at  law  the  re- 
straint must  be,  first,  partial,  secondly,  upon  an 
adequate  or,  as  the  rule  now  seems  to  be,  not  on  a 
mere  colourable  consideration ;  and  there  is  a  third 
requisite,  that  it  should  be  reasonable."  This 
exposition  of  the  law  has  further  the  very  weighty 
sanction  of  Willes,  J.  and  Keating,  J.,  who,  after 
the  death  of  Mr.  J.  W.  Smith,  edited  the  notes  to 
his  collection  of  leading  cases.    In  the  year  after 


the  decision  of  Hinde  v.  Gray  the  case  d 
Whittaker  v.  Howe  (3  Beav.  383)  came  Mote 
Lord  Langdale,  M.R.  Howe  had  covenanted  not 
to  practice  as  a  solicitor  in  any  part  of  Gnat 
Britain  for  twenty  years,  having  sold  his  Wan- 
ness to  the  plaintiff.  In  spite  of  this  he  com. 
menoed  again  practising  in  London  where  he  had 
previoosly  carried  on  business.  On  an  applicatioii 
for  an  interlocutory  injunction  it  was  oontoided 
that  the  covenant  was  void.  The  Master  of  tie 
Rolls  refused '  to  accede  to  this  contention 
and  granted  the  injunction.  It  was  of  oomse 
clear  that  a  covenant  not  to  practise  in  London, 
as  he  was  in  fact  doing,  womd  have  been  good. 
and  it  was  natural  that  his  conduct  should  not 
find  favour  in  the  eyes  of  the  court-  Bat  the 
qoestion  was  whether  so  extensive  a  covenant  u 
that  entered  into  could  be  supported.  The  cue 
of  Mitehel  v.  Beynoldg  was  cited  in  argument; 
but  neither  Ward  v.  Byrne  nor  Hinde  v.  Grajf 
appear  to  have  been  brought  to  the  notice  d 
the  court.  Lord  Langdale  expressed  hinuelf 
thus,  {Whittaker  v.  Hotoe.  3  Beav.  394) :  "Agree- 
ing with  the  Court  of  Common  Pleas,  thi^  in 
such  cases  '  no  certiun  precise  boundary  can  be 
laid  down  within  which  the  restraint  would  be 
reasonable,  and  beyond  which  excessive ;  having 
regard  to  the  nature  of  the  profession,  to  He 
limitation  of  time,  and  to  the  decision  that  a 
distance  of  150  miles  does  not  describe  an  un- 
reasonable boundary,  I  must  say,  as  Lord  Kenvoii 
said  in  Davit  v.  Maton  (5  Term  Hep.  118), '  I  do 
not  see  that  the  limits  are  necessajily  unreason- 
able, nor  do  I  know  how  to  draw  the  Ime.' "  The 
learned  judge  distinctly  indicated  that  he  hti 
not  arrived  at  an  irrevocable  conclusion  for  he 
added :  "  In  the  progress  of  the  case  it  may 
become  necessary  to  consider  further  the  pointe 
which  have  been  raised,  but  at  present  I  am  of 
opinion  that  the  right  claimed  by  Mr.  Howe  to  act  is 
violation  of  the  contract  for  which  he  has  received 
consideration,  is  to  say  the  least  so  doubtful,  that 
he  cannot  be  permitted  to  take  the  law  into  his  own 
hands."  It  is  not  necessary  to  consider  whetlier 
the  decision  can  be  supported,  though  it  was 
regarded  by  Willes,  J.  and  Keating,  J.  as  qnea- 
tionable,  and  it  is  certainly  difficult  to  see  whj. 
if  a  covenant  not  to  practise  as  an  attorney  in 
Great  Britain  is  good,  a  covenant  such  as  vas 
in  controversy  in  Hinde  v.  Chray  should  have  been 
pronounced  oad  in  point  of  law  on  demurrer. 
But  I  cannot  accept  it  as  a  weighty  authority  on 
the  question  whether  it  was  regarded  as  a  rale 
of  the  common  law  that  a  general  covenant  in 
restraint  of  trade  was  void,  in  view  of  the  antho- 
rities  to  which  I  have  already  referred.  There 
have  been  differing  expressions  of  opinion  on  the 
subject  by  distinguished  equity  judges  in  moie 
recent  times.  I  will  only  mention  two  of  these 
in  which  the  existence  of  the  rule  I  have  been 
considering  has  been  questioned.  In  the  cage  of 
The  LeatMT  Cloth  Company  v.  Lortoni  (21 L.  T. 
Hep.  661;  L.  Hep.  9  E!q.  345)  James,  T.C.  said: 
"  I  do  not  read  the  cases  as  having  laid  down  that 
unrebuttable  presumption  which  was  insisted  upon 
with  so  much  power  by  Mr.  Cohen.  All  the  casea 
when  they  come  to  be  examined,  seem  to 
establish  this  principle,  that  all  restraints 
upon  trade  are  bad  as  being  in  violation  of 
public  policy,  unless  they  are  natural  and  not 
uni-easonable  for  the  protection  of  the  parties  in 
dealing    legally   with    some   ^subject-matter  of 
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contract."  And  again,  in  RotmUon  v.  BtnuUUm 
(^  L.  T.  Rep.  679 ;  14  Oh.  Div.  351),  Fry,  J.  thus 
expressed  himself :  "  I  have  therefore,  upon  the 
aathorities,  to  choose  between  two  sets  of  cases, 
those  which  recognise  and  those  which  refuse  to 
feoognise  this  supposed  rule ;  and,  for  the  reasons 
whicu  1  have  mentioned,  I  hare  no  hesitation  in 
saying  that  I  adhere  to  those  authorities  which 
tefuse  to  recognise  this  rule,  and  1  consider  that 
the  cases  in  which  an  unlimited  prohibition  has 
heen  spoken  of  as  void,  relate  only  to  cii'cum- 
stanoes  in  which  such  a  prohibition  has  been 
imreasonable.  I  do  not  intend  to  throw  doubt  on 
what  was  decided  in  these  cases,  for  reasons  which 
will  appear  hereafter,  bat  I  respectfully  differ 
(rom  the  view  which  appears  to  be  indicated  that 
there  was  not  at  any  time  a  rule  of  the  common 
law  distingoishing  particular  from  general 
restraints,  and  treating  the  former  only  as 
exceptions  from  the  general  principle  that  con- 
tracts in  restraint  nf  trade  are  mvalid.  The 
(Uscossion  on  which  1  hare  been  engaged  is,  it 
most  be  admitted,  somewhat  academic.  For,  in 
considering  the  application  of  the  rule,  and  the 
limitations,  if  any,  to  be  placed  on  it,  I  think  that 
regard  must  be  had  to  tne  changed  condition  of 
commerce  and  of  the  means  of  communication 
which  have  been  developed  in  recent  years.  To 
disregard  these  would  be  to  miss  the  substance  of 
the  rule  in  a  blind  adherence  to  its  letter. 
Newcastle-upon-Tyne  is  for  aU  practical  purposes 
as  near  to  London  to-day  as  towns  which  are  now 
regarded  as  suburbs  of  the  metropolis  were  a 
century  ago.  An  order  can  be  sent  to  Newcastle 
more  ^nicklr  than  it  could  then  have  been 
transmitted  from  one  end  of  London  to  the  other, 
and  goods  can  be  conveyed  between  the  cities  in  a 
few  hours  and  at  a  comparatively  small  cost. 
Oompetition  has  assumed  altogether  different- 
proportions  in  these  altei-ed  circumstances,  and 
tiiat  which  would  have  been  once  merely  a  burden 
on  the  covenantor  may  now  be  essential  if  there 
is  to  be  reasonable  protection  to  the  covenantee. 
When  Lord  Macclesfield  emphasised  the  distinc- 
tion between  a  general  restraint  not  to  exercise  a 
trade  throughout  the  kingdom  and  one  which  was 
limited  to  a  particular  place,  the  reason  which  he 
save  for  the  distinction  was  that  "  the  former  of 
these  must  be  void,  being  of  no  benefit  to  either 
party,  and  only  oppressive,  as  shall  be  shown  by-and 
oj."  He  returns  to  the  subject  later  on,  when 
giving  the  reasons  why  all  voluntary  restraints 
are  regarded  with  disfavour  by  the  law,  in  these 
terms :  "  Thirdly,  because,  in  a  great  many 
instances,  they  can  be  of  no  use  to  the  obligee ; 
which  holds  in  all  cases  of  general  restraint 
throughout  England ;  for  what  does  it  signify  to 
a  tradesman  in  London  what  another  does  at 
Newcastle  ?  And  surely  it  would  be  unreasonable 
to  fix  a  certain  loss  on  one  side,  without  any 
benefit  to  the  other.  The  Roman  law  would  not 
enforoe  such  contracts  by  an  action :  (see 
Puffendorf,  Hb.  6,  c.  2,  s.  3 ;  21  H.  7,  20.) "  There 
are  other  passages  in  the  judgment  where  this 
view  is  enforced.  There  is  no  doubt  that,  with 
•egard  to  some  professions  and  commercial 
occupations,  it  is  as  true  to-day  as  it  was  formerly, 
that  it  is  hardly  conceivable  that  it  should  be 
Moessaty,  in  order  to  secure  reasonable  protection 
to  a  covenantee,  that  the  covenantor  should 
preclude  himself  from  carrying  on  such  profession 
or  occupation    anywhere    in    England.    But    it 


cannot  be  doubted  that  in  other  cases  the  altered 
circumstances  to  which  I  have  alluded  have 
rendered  it  essential,  if  the  requisite  protection  is 
to  be  obtained,  that  the  same  tenitorial  limita- 
tions should  not  be  insisted  upon  which  would  in 
former  days  have  been  only  reasonable.  I  think, 
then,  that  the  same  reasons  which  led  to  the  adop- 
tion of  the  rule  require  that  it  should  be  frankly 
recognised  that  it  cannot  be  rigidly  adhered  to  in 
all  cases.  It  appears  to  me  that  a  study  of  Lord 
Macclesfield's  judgment  will  show  that,  if  the  con- 
ditions which  prevail  at  the  present  day  had 
existed  in  his  time,  he  would  not  have  laid 
down  a  hard  and  fast  distinction  between  general 
and  particular  restraints,  for  the  reasons  by 
which  he  justified  that  distinction  would  have 
been  unfounded  in  point  of  fact.  Whether  the 
cases  in  which  a  general  covenant  can  now  be 
supported  are  to  be  regarded  as  exceptions  from 
the  rule  which  I  think  was  long  recognised  as 
established,  or  whether  the  rule  is  itself  to  be 
treated  as  inapplicable  to  the  altered  conditions 
which  now  prevail,  is  probably  a  matter  of  words 
rather  than  of  substuice.  The  latter  is  perhaps 
the  sounder  view.  When  once  it  is  admitted  that, 
whether  the  covenant  be  general  or  particular, 
the  question  of  its  validity  is  alike  determined  by 
the  consideration  whether  it  exceeds  what  is 
necessarv  for  the  protection  of  the  covenantee, 
the  distinction  between  general  and  particular 
restraints  ceases  to  be  a  distinction  in  point  of 
^w.  I  think  that  a  covenant  entered  into  in 
connection  with  the  sale  of  the  goodwill  of 
a  business  must  be  valid  where  the  full  benefit  of 
the  purchase  cannot  be  otherwise  secured  to  the 
purchaser.  It  has  been  recognised  in  more  than 
one  case  that  it  is  to  the  advantage  of  the  public 
that  there  should  be  free  scope  for  the  sale  of  the 
goodwill  of  a  business  or  calling.  These  were 
cases  of  partial  restraint.  Bnt  it  seems  to  me 
that,  if  there  be  occupations  where  a  sale  of  the 
goodwill  would  be  greatly  impeded,  if  not  pre- 
vented, unless  a  gener^  covenant  could  be 
obtained  by  the  purchaser,  there  are  no  groimds 
of  public  policy  which  countervail  the  disadvan- 
tage which  would  arise  if  the  goodwill  were  in 
such  cases  rendered  unsaleable.  I  would  adopt 
in  these  cases  the  test  which  in  a  case  of  partial 
restraint  was  applied  by  the  Court  of  Common 
Pleas  in  Horner  v.  Qreaveg  (7  Blng.  735)  in  con- 
sidei-ing  whether  the  agreement  was  reasonable. 
Tindal,  G.J.  said:  "He  could  not  see  how  a 
better  test  could  be  applied  to  the  question, 
whether  reasonable  or  not,  than  by  considei-ing 
whether  the  restraint  is  such  only  as  to  afford  a 
fair  protection  to  the  interests  of  the  party  in 
favour  of  whom  it  is  given,  and  not  so  large  as  to 
interfere  with  the  interests  of  the  public ;  what- 
ever restraint  is  larger  than  the  necessary  pro- 
tection of  the  party  can  be  of  no  benefit  to  either ; 
it  can  only  be  oppressive,  and,  if  oppressive,  it  is, 
in  the  eye  of  the  law,  unreasonable."  The 
tendency  in  later  cases  has  certainly  been 
to  allow  a  restriction  in  point  of  space  which 
formerly  would  have  been  thought  unreason- 
able, manifestly  because  of  the  improved  means 
of  communication.  A  radius  of  150  or  even 
200  miles  has  not  been  held  too  much  in 
some  cases.  For  the  same  reason  I  think  a 
restriction  applying  to  the  entire  kingdom  may 
in  other  cases  be  requisite  and  justifiable.  1 
must,  however,  guara  myself  agtHnst  being 
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supposed  to  laj  down  that  if  this  can  be  shown 
the  coyenant  will  in  all  cases  be  held  to  be  valid. 
It  may  be,  as  pointed  ont  bj  Liord  Bowen,  that  Ln 
particular  circumstances  the  covenant  might 
nevertheless  be  held  void  on  the  ground  that  it 
was  injurious  to  the  public  interest.  I  turn  now 
to  the  application  of  the  law  to  the  facts  of  the 
present  case.  It  seems  to  be  impossible  to  doubt 
that  it  is  shown  that  the  covenant  is  not  wider 
than  is  necessary  for  the  protection  of  the  respon- 
dents. The  facts  speak  for  themselves.  If  the 
covenant  embraced  anything  less  than  the  whole 
of  the  United  Kingdom  it  is  obvious  that  it  would 
be  nugatory.  The  only  customers  of  the  respon- 
dents must  be  found  amongst  the  Gtovemments  of 
this  and  other  countries,  and  it  would  not 
practically  be  material  to  them  whether  the 
business  were  carried  on  in  one  part  of  the  United 
Kingdom  or  another.  So  far  I  have  dealt  only 
with  the  covenant  in  relation  to  the  United 
Kingdom.  The  appellant  appeared  willing  to 
concede  that  it  mignt  be  good  if  limited  to  the 
United  Kingdom  ;  but  he  contended  that  it  ought 
not  to  be  world-wide  in  its  operation.  I  think  t&t, 
in  laying  dotvn  the  rule  that  a  covenant  in 
restraint  of  trade  unlimited  in  regard  to  space 
was  bad,  the  courts  had  reference  only  to  this 
country.  They  would,  in  my  opinion,  in  the  days 
when  the  rule  was  adopted,  nave  scouted  the 
notion  that,  if  for  the  protection  of  the  vendees 
of  a  business  in  this  country  it  were  necessary  to 
obtain  a  restrictive  covenant  embracing  foreign 
countries,  that  covenant  would  be  bad.  They 
certainly  would  not  have  regarded  it  as  against 

C'  lie  policy  to  prevent  the  person  whose  business 
been  purchased  and  was  being  carried  on 
here  from  setting  up  or  assisting  rival  businesses 
in  other  countries ;  and  for  my  own  part  I  see 
nothing  injurious  to  the  public  interests  of  this 
country  in  upholding  such  a  covenant.  When  the 
nature  of  the  business  and  the  limited  number  of 
customers  is  considered,  I  do  not  think  the 
covenant  can  be  held  to  exceed  what  is  necessary 
for  the  protection  of  the  covenantees.  I  move 
your  Lordships,  therefore,  that  the  judgment 
appealed  from  be  affirmed,  and  the  appeal 
dismissed. 

Lord  Watson. — My  Lords :  The  order  appealed 
from  dii-ects  that,  for  five-and-twenty  years  from 
and  after  the  17th  June  1888,  the  appellant  shall, 
if  and  so  long  as  the  respondent  company  or  any 
company  taking  a  transfer  of  its  business  shall 
continue  to  carry  on  business  during  that  period, 
be  restrained  from  engaging,  "  either  directly  or 
indirectly  in  the  trade  or  business  of  a  manu- 
facturer of  guns,  gun  mountings  or  carriages, 
gunpowder  explosives,  or  ammunition  (except 
explosives  other  than  gunpowder)  or  subaqueous 
boats  or  torpedoes,  or  castings  or  foi-gings  of 
steel  or  iron,  or  alloys  of  iron  or  of  copper."  The 
prohibition  is  not  confined  to  English,  or  even  to 
British  soil ;  it  extends  to  every  part  of  the 
surface  of  the  globe  available  for  the  purpose  of 
carrying  on  the  process  of  manufacture.  The 
order  does  nothing  more  than  enforce,  according 
to  its  terms,  an  undertaking  given  to  the  respon- 
dent company  by  the  appellant,  upon  the  occasion 
of  their  taking  over  in  the  year  1888,  from  the 
Nordenf  elt  Company,  the  extensive  business  which 
had  been  established  by  the  appellant,  and  had 
been  transferred  by  him  to  the  latter  company  in 
March  1886.    At  the  bar  of  the  House,  the  appel-  I 


lant,  for  the  first  time,  pleaded  that  the  under- 
taking- given  by  him  to  the  respondent  company 
was  witnout  adequate  consideration,  and  cooU 
not  warrant  the  injunction  of  which  he  oompbum. 
I  have  all  along  been  satisfied,  for  the  reasora 
explained  by  the  Lord  Chancellor,  which  I  Eihall 
not  repeat,  that  the  plea  is  groundless,  and  that, 
for  the  purposes  of   this  appeal,  the  appellant 
stands  in  the  same  position  as  if  his  undertakiiM; 
had  been  given  to  the  Nordenfelt  Company,  in 
consideration  of  the  full  price  which  was  pud  to 
him  by  that  company  for  the  stock  and  goodwill 
of  his  business.    The  main  question  discussed  in 
the  courts  below,  and  the  only  question  which,  in 
my  opinion,  it  is  necessary  for  your  Lordships  to 
decide,  is  raised  by  the  appellant's  contention  tliat 
the  personal  restraint  to  which  he  has  agreed  to 
submit,  being  unlimited  in  space,  is  contrary  to 
the  recognised  policy  of  English  law,  and  is  tlieie- 
fore  incapable  of  being  emorced  by  an  Englidi 
court.     The  decisions  at  common    law  and  in 
equity,  which  bear  more  or  lees  directly  upon  the 
question  thus  arising,  are  very  numerous.    Thef 
have  been  reviewed  by  the  learned  judges  of  the 
Appeal  Court,  who  all  arrived  at  the  same  ccm- 
elusion  by  independent  lines  of  reasoning,  vhieh 
are  occasionally  divergent.     Some  of  the  more 
important  of  those  cases  have  been  noticed  by 
the  Lord  Chancellor,  and  will  be  criticised  by  mr 
noble  and  learned  friend.  Lord  Macnaghten.  ) 
have,  as  in  duty  bound,  read  and  considered  all  ilie 
cases  cited,  but  I  do  not  propose  to  refer  to  then 
in  detail.    I  shall  simply  endeavour  to  indicate 
the  considerations  which  have  led  me  to  concnr 
with  your  Lordships  in  afiSrming  the  order  of  the 
Court  of  AppeaL    With  regard  to  the  facts  d 
tiuB  case,  I  have  only  to  observe  that  they  are, 
from  a  legal  point  of  view,  exceptional.    Their 
parallel  is  not  to  be  found  in  any  of  the  reported 
cases ;   but  they  are  such  as  may  naturally  be 
expected  to  occur,  in  the  altered  and  daily  altering- 
conditions    under  which  trade   is  conducted  in 
modem  times.    The  manufacturing  department 
of  the  business,  which  the  appellant  sold  in  I8S& 
was,  and  still  is,  carried  on  at  extensive  works  in 
England  and  in  Sweden.     The  business  might  be 
said  to  be  local  in  that  sense,  but  in  that  sense- 
only.    The  area  which  it  supplies  was  and  is 
pralctically  unlimited.     The  customers  who  bny 
the  products,  which  the  appellant  agreed  he  should 
not  manufacture,  are  necessarily  a  limited  class, 
but  they  are  to  be  found  all  over  the  world.  They 
include,  or  strictly  speaking,  consist  of  govern- 
ments and  potentates,  great  and  small,  civilised 
and  savage,  who,  for  purposes  offensive  or  de- 
fensive desire  to  possess,  and  have  the  means  of 
paying  for,  Nordenfelt  guns  with  suitable  ammu- 
nition.   It  does  not  seem  to  admit  of  doubt  that 
the  general  policy  of  the  law  is  opposed  to  all 
restraints  upon  liberty  of  individual  action,  which 
are  injurious  to  the  interests  of    the  State  or 
community.    Nor  is  it  doubtful  that  courts  will 
rightly  refuse  to  enforce  any  compact  by  which 
an  individual  binds  himself  not  to  use  his  time 
and  talents  in  prosecuting  a  particular  profession 
or  trade,  when  ito  enforcement  would  obviously 
or   probably  be  attended   with  these    injurious 
consequences.     But  it  must  not  be  forgotten  that 
the  community  has  a  material  interest  in  mam- 
taining  the  rules  of  fair  dealing  between  man 
and  man.    It  suffers  far  greater  injury  from  the 
infraction  of  these  rules  uian  from  contracts  in 
.lyitized  by  V 
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nstraint  ci  trade.    I  think  it  is  now  ganerallv  oon> 

ceded,  that  it  is  to  the  advantage  of  the  public  to 
allow  a  trader,  who  has  established  a  lucratiTe 
boainess,  to  dispose  of  it  to  a  successor  by  whom 
it  may  be  efficiently  carried  on.  That  object 
«oiildnoibe  accomplished  if,  upon  the  score  of 
paUio  policy,  the  law  reserved  to  the  seller  an 
jibsolnte  and  undefeasible  right  to  start  a  rival 
4»ncem  the  day  after  he  sold.  Accordin$;ly  it 
iiaa  been  determined  judicially,  that  in  cases 
There  the  purchaser,  for  his  own  protection, 
obtains  aa  obligation  restraining  the  seller  from 
competing  with  him,  within  bounds  which  having 
tegiai  to  the  nature  of  the  business  are  reason- 
able, and  are  limited  in  respect  of  space,  the 
obligation  ia  not  obnoxious  to  public  policy,  and 
is  therefore  capable  of  being  enforced.  Whether, 
when  the  circumstances  of  the  case  are  such  that 
a  restraint  unlimited  in  space  becomes  reasonably 
necessary  in  order  to  protect  the  purchaser 
against  any  attempt  by  the  seller  to  resume  the 
business  which  he  sold,  a  covenant  imposing  that 
restraint  must  be  invalidated  by  the  principle  of 
public  policy,  is  the  substance  of  thei  question 
which  yonr  Lordships  have  to  consider  in  this 
appeal.  The  earlier  decisions  which  were  chiefly, 
ii  not  exclusively,  by  the  courts  of  common  law, 
contain  abundant  dicta,  which,  if  literally  followed, 
would  sustain  the  plea  upon  which  the  appellant 
relies.  These  dicta  broailly  state  the  nue  to  be 
that  a  general  restraint  of  trade,  or  in  other 
words  a  restraint  unlimited  as  to  space,  is  void, 
because  it  is  contrary  to  the  commercial  policy  of 
England.  The  same  proposition  is  frequently  to 
be  loond  in  the  later  common  law  cases.  To  me 
it  seems  very  natural  that  the  law  should  have 
been  laid  down  in  these  broad  terms.  The  rule  of 
policy,  as. originally  understood  and  administered, 
strocK  at  all  resti^nts,  whether  partial  or  general. 
It  was  relaxed,  by  these  decisions,  in  the  case  of 
partial  restrictions  which  were  held  to  be  reason- 
able. I  feel  that,  had  I  occupied  the  seat  of  the 
learned  judges  who  pronounced  them,  I  should 
probably  have  used  the  same  language  which  they 
employed  with  reference  to  unlimited  restraints. 
They  never  imagiued  that  any  business  should 
attun  such  wide  dimensions,  that  it  could  not  be 
reasonably  protected  from  the  invasion  of  the 
seller,  except  by  subjecting  him  to  a  restraint 
iinlimited  in  space.  I  am  under  the  impression 
that,  had  they  conceived  the  possibility  of  such  a 
<Mwe  occurring,  the  rule  might  nave  been  expressed 
in  aomewbat  different  twms.  I  think  that,  as 
stated,  it  was  meant  to  involve  thd  assumption 
that  there  could  be  no  such  case.  A  series  of 
decisions  based  upon  grounds  of  public  policy, 
however  eminent  tne  judges  by  whom  they  were 
delivered,  cannot  possess  the  sanie  binding  autho- 
ri^  as  decisions  which  deal  with  and  formulate 
principles  which  are  purely  leg^.  The  course  of 
policy  pursued  by  any  country,  in  relation  to  and 
utt  promoting  the  interest  of  its  commerce,  must, 
M  time  advances,  and  as  its  commerce  thrives, 
nndetgo  change  and  development  from  various 
«aiiw8  which  are  altogether  independent  of  the 
action  of  its  courts.  In  England  at  least  it  is 
beyond  the  jurisdiction  of  her  tribunals,  to  mould 
and  stereotype  national  policy.  Their  function 
when  a  case  like  the  present  is  brought  before 
them  ia,  in  mr  opinion,  not  necessarily  to  accept 
'Hbat  was  held  to  have  been  the  rule  of  policy  a 
hnndred  or  a  hundred  and  fifty  years  ago,  bat  to 


ascertain  with  as  near  an  approach  to  accuracy  as 
circumstances  permit,  what  is  the  rule  of  policy 
for  the  then  present  time.  When  that  rule  has 
been  ascei-tained,  it  becomes  their  duty  to  refuse 
to  ^ve  effect  to  a  private  contract  which  violates 
the  rule,  and  would,  if  judicially  enforced,  prove 
injurious  to  the  community.  No  one  of  the  noble 
and  learned  lords  before  whom  this  appeal  was 
heard  has  had  the  least  difficulty  in  holmng  that 
the  injunction  granted  was  i^asonably  necessary 
in  order  to  protect  the  respondent  company's 
business  from  the  aggressive  acts  threaten^  and 
commenced  by  the  appellant.  Nor,  so  far  as  I 
understand,  have  noble  and  learned  lords  had 
any  hesitation  in  coming  to  the  conclusion  with 
the  learned  judges  of  the  Appeal  Court,  that 
there  is  no  existing  rule  of  public,  policy  which 
can  be  effectively  pleaded  in  bar  of  the  injunc- 
tion. For  my  own  part  I  am  very  clearly  of 
opinion  that  no  violence  is  done  to  the  canon  laid 
down  by  the  common  law  courts,  in  affirming  that 
a  restraont  which  is  absolutely  necessary  in  order 
to  protect  a  transaction  which  the  law  permits  in 
the  interest  of  the  public,  ought  to  be  regarded 
as  reasonable,  and  caimot  in  deference  to  political 
ideas  which  |are  now  obsolete,  be  regarded  as  ia 
contravention  of  public  policy.  Were  it  neces- 
sary I  should  be  prepared  to  affirm  that,  in  the 
year  1888  there  was  not,  and  that  there  does  not 
now  exist,  any  imperial  rule  of  policy  which 
requires  that  a  restraint,  having  that  effect  only, 
shall  be  ti-eated  as  a  nullity  because  it  ia 
unlimited  in  space  in  circumstances  sach  as  occur 
in  the  present  case.  I  venture  to  doubt  whether 
it  be  now,  or  ever  has  been,  an  essential  part  of 
the  policy  of  England  to  encourage  unfettered 
competition  in  the  sale  of  arms  of  precision  to 
tribes  who  may  become  her  antagonists  in  war- 
fare. I  also  doubt  whether,  at  any  period  of  time, 
an  English  court  would  have  allowed  a  foreigner 
to  break  his  contract  with  an  English  subject  in 
order  to  foster  such  competition.  When  the  series 
of  cases  from  the  earliest  to  the  present  time  are 
carefully  considered,  I  think  they  will  be  found 
to  record  the  history  of  a  protracted  struggle 
between  the  principle  of  common  honesty  in 
private  transactions  on  the  one  hand,  and  the 
stem  rule  which  forbade  all  restraints  of  trade  on 
the  other.  In  my  opinion  it  does  not  admit  of 
dispute  that  the  ancient  rule  has  had  the  worst 
of  the  encounter,  and  has  been  gradually  losing 
ground  in  aU  the  courts.  I  do  not  think  that 
between  the  courts  of  common  law  and  equity 
there  has  been  much,  if  any,  real  difference  of 
opinion.  But  I  am  bound  to  say  that  the  language 
used  by  equity  judges  is  on  the  whole  more  in 
consonance  with  the  commercial  policy  of  the 
country  than  some  of  the  favourite  dicta  of  the 
common  law  courts.  I  purposely  say  some  of 
those  dicta,  because  I  find  in  the  opinionB  of 
many  common  law  judges  of  the  highest 
eminence,  a  clear  and  liberal  recognition  of  the 
wider  views  of  policy,  which  I  suspect  have  in- 
fluenced your  Lc^dships  in  the  decision  of  this 
appeaL  The  Lords  Justices  were  agreed,  and  I 
understand  that  your  Lordships  are  also  agreed, 
as  to  the  result  of  this  case.  A  controversy  has 
arisen  as  to  the  principle  upon  which  that  result 
ought  to  be  reached.  To  my  mind,  it  is  not  a 
matter  of  practical  importance,  whetiier  the  ad- 
mission of  a  restraint,  unlimited  in  space,  be 
regarded  as  a  novel  exception  from  the  general 
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rale  which  forbids  all  resianints,  or  as  an  extoision 
of  the  exception  upon  that  role  which  has  ad- 
mitted limited  resti-aints.  I  have  no  desire  to 
interfere  with  anybody's  freedom  of  choice  between 
these  altemativea.  I  am  content  to  state  that,  in 
my  opinion,  the  judgment  which  your  Lordships 
are  about  to  pronounce  goes  no  farther  than  to 
adopt  to  new  circumstances  an  old  and  sound 
exception  to  the  general  rule. 

Lord  AsHBOUBNE. — My  Lords  :  I  concur  in  the 
judgment  moved  by  the  Lord  Chancellor.  The 
sole  question  is  whether  the  covenant  referred  to 
is  void,  or  whether  it  is  capable  of  .being  enforced 
against  the  appeUaat.  I  think  it  is  quite  clear 
ttuit  the  covenant  must  be  taken  as  entered  into 
in  coimection  with  the  sale  of  the  goodwill  of  the 
appellant's  business,  and  that  it  was  entered  into 
with  the  plain  and  hond  fide  object  of  protecting 
that  business.  The  appellant  has  argued  that  he 
is  not  bound  by  the  covenant,  and  that  it  is  void, 
as  being  opposed  to  public  policv,  and,  being 
general,  unrestricted  as  to  area.  The  cases  that 
have  been  referred  to  are  interesting  and  im- 
portant as  showing  the  history,  growth,  and 
development  of  an  important  branch  of  our  law. 
In  considering  them  it  is  necessary  to  bear  in 
mind  the  vast  advances  that  have  since  the  reign 
of  Queen  Elizabeth  taken  place  in  science,  inven- 
tions, political  institutions,  commerce,  and  the 
intercourse  of  nations.  Telegraphs,  postal  systems, 
railways,  steam,  have  brought  all  parts  of  the 
world  into  touch.  Communication  has  become 
easy,  rapid,  and  cheap.  Commerce  has  grown  with 
our  growth,  and  trade  is  ever  finding  new  outlets 
and  methods  that  cannot  be  circumscribed  by 
areas,  or  narrowed  by  the  municipal  laws  of  any 
country.  It  is  not  surprising  to  note  that  our 
laws  have  been  also  expanded,  and  that  legal 
principles  have  been  applied  and  develoi>ed  so  as 
to  suit  the  exigencies  of  the  age  in  which  we 
live.  The  appellant  practically  seeks  to  ignoi-e  the 
altered  conmtions  of  to-day,  and  to  rely  upon  a 
rigid  application  of  what  he  conceives  ro  be  the 
meaning  of  some  decisions  given  in  other  gene- 
rations, and  this  without  takmg  note  of  the  facts 
of  the  cases,  or  of  the  conditions  of  the  time  when 
they  occurred.  His  argument  practically  is,  that 
his  covenant  is  in  general  restraint  of  trade,  and 
that,  if  it  be  so,  regardless  of  whether  it  is 
reasonable,  whether  it  only  affords  a  fair  pro- 
tection to  his  covenantees,  it  must  be  held  to  be 
void.  In  the  early  times  all  agreements  in 
rastraint  of  trade  were  discountenanced ;  but  by 
degrees,  as  the  exigencies  of  an  advancing  civilisa- 
tion demanded,  this  was  found  to  be  too  rigid,  and 
our  judges  considered  in  each  case  what  was 
reasonable  and  necessary  to  afford  fair  protection. 
This  is  apparent  in  the  important  judgment  of 
Lord  Macclesfield  in  Mitchel  v.  Beyrwlcu.  That 
was  the  case  of  a  partial  restraint  of  trade,  and 
the  judgment  referred  to  the  great  distinction 
between  a  covenant  in  general  restraint  of  trade 
and  such  a  covenant  as  he  was  then  dealing  with. 
According  to  the  then  state  of  English  life  it 
would  be  hard  to  conceive  that  a  covenant  in 
general  restraint  of  trade  could  ever  be  reason- 
able, and  no  imagination  could  then  conceive  that 
it  could  ever  be  needed  for  the  fair  protection  of 
anyone.  It  is  easy  to  understand  how  a  dis- 
tinction for  convenience  came  to  be  thus  expressly 
noted  between  general  and  partial  restramts  of 
trade.    Tindal,  C.J.,  in  Homer  v.  Graves  (7  Bing. 


735),  points  ont  in  reference  to  this  jodgmentof 
Lord  Macclesfield:  "The  Lord  Chief  Joatioe 
says  '  a  restraint  to  carry  on  a  trade  throu^oit 
the  kingdom  must  be  void ;  a  restraint  to  cany 
it  on  within  a  particular  place  is  good,'  wMch  at 
rather  instances  and  examples  than  limits  of  the 
application  of  the  rule,  which  can  only  be  at  kit, 
what  is  a  reasonable  restraint  with  reference  to  a 
particular  case."  Reference  to  this  judgment  of 
Lord  Macclesfield,  and  to  this  distinction  between 
covenants  in  general  and  partial  restraint  of  trade, 
is  found  naturally  in  numerous  cases.  It  appeared 
to  afford  a  convenient  nomenclature,  and  to  lie 
probably  suited  for  some  cases,  but  I  respectfoUj 
concur  with  Tindal,  C.J.,  in  the  words  alreadj 
quoted,  that  the  covenants  wei«  not  "limits  of 
the  application  of  the  rule,  which  can  only  be  at 
last  what  is  a  reasonable  restraint  with  reference 
to  a  particular  case."  I  do  not  know  that  there 
is  a  single  reported  case  whose  facts  are  deaiir 
known,  where  a  covenant  in  general  restr^t  of 
trade  clearly  reasonable  in  itself,  and  only  afford- 
ing a  fair  protection  to  the  pai-ties,  has  been  held 
to  be  void.  One  can  readily  see  that  such  cove- 
nants  might  be  extravagant  and  unnecessary, 
quite  unreasonable,  and  not  at  all  required  for 
fair  protection,  and  then  the  fact  that  they  were 
general  and  not  partial  would  be  a  distuictian 
entitled  to  great  weight.  Thus  I  can  well  under- 
stand the  existence  of  the  distinction  being  k^ 
alive  and  noted  in  so  many  cases,  though  this 
would  not  at  all  imply  or  require  that  the 
reasonableness  of  a  covenant  and  the  fact  that  it 
only  afforded  fair  protection  should  ever  be  pnt 
aside  or  ignored.  In  former  days  the  argnmaits 
used  showed  how  different  were  the  circumstaooes 
of  those  times.  Discussions  are  to  be  found  as  to 
ten-mile  limits,  and  fifty  miles,  and  as  to  the  dis- 
tances of  one  English  town  from  another — then 
considerable  topics ;  but  now  often  trivial  having 
regard  to  present  means  of  locomotion.  The 
cases  show  a  great  variety  of  circumstances 
— different  professions  and  trades — cases  of 
apprenticeship,  and  sales  of  goodwill.  Each  earn 
has  had  to  be  considered  on  its  own  facts.  It 
is  really  impossible  to  divide  all  cases  into  the 
two  categories  of  covenants  in  general  and  partial 
restraint  of  trade  requiring  distinct  treatment 
and  needing  different  policies.  However  it  is 
accomplished,  the  law  must  work  in  harmony  with 
the  requirements  of  the  times,  and  must  advance 
and  develop  with  the  growth  of  our  national  life 
and  institutions.  Whether  there  ever  was  an 
effective  and  acknowledged  rule,  requiring^  all 
covenants  in  restraint  of  trade  to  be  divided  into 
two  broad  categories  of  general  or  partial  restrwnt 
with  the  test  of  reasonableness  openly  and  ex- 
pressly applied  to  partial  restraints,  whiUt  it  was 
ostensibly  denied  to  general  restraints  thongh^  is 
reality  applied  under  the  guise  of  an  excepiian 
whenever  the  exigencies  of  life  and  business 
required  it;  or  whether  assuming  the  rule  to 
have  been  once  known  and  recognised  it  can  now 
be  accepted  as  applicable  to  the  conditions  of  our 
present  life ;  or  whether  all  restraints  upon  trade 
have  been  always  really  governed  by  the  one  test, 
what  is  a  fair  protection  and  what  is  reasonaWe 
are  inquiries  of  interest  on  which  legal  min^ 
may  differ.  I  do  not  regard  the  distanction  as  of 
any  practical  importance,  because  as  in  the  present 
case  the  inquiry  as  to  the  validity  of  all  ooTenanto 
in  respect  of  trade  must^  I  am^disposed  to  think, 
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now  ultimatelj  turn  upon  whether  they  are 
reasonable,  and  whether  thej  exceed  what  is 
neceaaary  for  the  £air  protpction  of  the  cove- 
nantees. There  may  be  differences  of  opinion  as 
to  the  history  of  covenants  in  restraint  of  trade, 
aa  to  distinctions  from  time  to  time  taken  in 
nomenclatnre ;  but  I  believe  in  the  result  there  is 
no  real  difference  of  opinion,  and  that  all  your 
Lordships  hold  the  covenant  in  the  present  case 
to  be  good  and  valid  for  reasons  wnich  do  not 
very  seriously  differ.  I  do  not  pursue  the  contro- 
versy suggested  by  Bowen,  L. J.,  as  to  the  judg- 
ments of  Lord  Langdale,  James,  Y.C,  and  Sir 
Edward  Fry,  in  the  three  cases  so  often  referred 
to,  but,  as  will  appear  from  what  I  have  already 
said,  I  should  find  much  diflSculty  in  accepting  all 
his  criticisms,  much  as  I  respect  his  ability  and 
research.  Lindley,  L.J.  clearly  in  his  judgment 
recognised  the  tendency  of  modem  decisions,  and 
said  expressly  the  opimon  "  that  the  only  test  by 
which  to  determine  the  validity  or  invalidity  of  a 
covenant  in  I'ws  traint  of  trade  given  for  valuable  con- 
sideration was  its  reasonableness  for  the  protection 
of  the  trade  or  business  of  the  covenantee,"  was 
"the  doctrine  to  which  the  modem  authorities 
have  been  gradually  approximating."  Having 
regard  to  the  facts  of  the  present  case,  to  the 
nature  of  the  business,  to  the  class  and  number 
of  customers,  I  think  the  covenant  i-easonable, 
and  not  larger  than  the  protection  of  the  respon- 
dents reqnired.  I  do  not  see  anything  to  lead  to 
the  conclusion  that  the  covenant  is  injurious  to 
the  public  interest.  I  entirely  agree  with  the 
Lord  Chancellor  in  the  propriety  and  prudence  of 
not  saying  a  word  which  would  imply  that  such 
an  important  topic  was  ignored  or  lost  sight  of. 
I  concur  in  the  suggested  judgment. 

Lord  MACNAaHTBN. — My  Lords:  The  appel- 
lant, Thorsten  Nordenfelt,  a  Swedish  gentleman, 
a  person  of  much  intelligence,  as  his  able  address 
to  your  Lordships  proved,  and  of  great  skill  in 
certain  branches  of  mechanical  science,  had 
established  in  England  and  Sweden  a  valuable 
hoainess  in  connection  with  the  manufacture  of 
quick-firing  guns.  His  customers  were  com- 
paratively few  in  number,  but  his  trade  was  world- 
wide in  extent.  He  had  upon  his  books  almost 
every  monarch  and  almost  every  State  of  any 
note  in  the  habitable  globe.  In  1886  Mr.  Norden- 
felt sold  his  business  to  a  limited  company, 
which  was  fonned  for  the  purpose  of  purchasing 
it.  At  the  same  time,  and  as  part  of  the  same 
transaction,  he  entered  into  a  restrictive  covenant 
with  the  purchasers  intended  to  protect  the 
business  in  their  hands.  In  1888  the  purchasers 
iiansferred  their  business  to  the  respondents,  a 
limited  company  established  with  the  object  of 
combining  the  Nordenfelt  business  with  a  similar 
hosiness  rounded  by  a  Mr.  Maxim.  The  transfer 
was  made  with  the  concurrence  of  Mr.  Nordenfelt. 
Without  his  concurrence  and  co-operation  it  is 
plain  that  it  would  not  have  been  made  at  all.  On 
the  occasion  of  the  transfer,  and  as  part  of  the 
arrangement,  Mr.  Nordenfelt  entered  into  a 
restrictive  covenant  with  the  respondents.  This 
covenant  was  in  some  respects  wider,  in  others 
less  wide,  than  the  covenant  with  the  original 
pnrchasers.  But  it  was  in  lieu  of,  and  in  sub- 
stitution for,  that  covenant,  which  of  course  would 
have  been  kept  alive  if  Mr.  Nordenfelt  had  de- 
clined to  come  into  the  new  arrangement.  In  these 
anaungtances  I  think  that  the  Court  of  Appeal 


were  right  in  regarding  the  covenant  which  Mr. 
Nordenfelt  enter^  into  with  the  respondents  as  a 
covenant  made  upon  the  occasion  of  the  sale  of 
his  business,  and  as  depending  for  its  validity 
upon  the  principles  and  considerations  applicable 
to  such  a  case.  The  stipulation  was  that  Mr. 
Nordenfelt  should  not,  during  the  term  of  twenty- 
five  years  from  the  date  of  the  incorporation  of 
the  company,  if  the  company  should  so  long 
continue  to  carry  on  business,  "  engage  except  on 
behalf  of  the  company  either  direcuy  or  indirectly 
in  the  trade  or  business  of  a  manufacturer  of 
guns,  gun-mountings  or  carriages,  gunpowder, 
explosives,  or  ammunition  " — so  fai-  the  covenant 
has  been  held  good ;  then  came  the  words — "  or  in 
any  business  competing  or  liable  to  compete  in 
any  way  with  that  for  the  time  being  carried  on 
by  the  company."  A  proviso  was  added  to  the 
effect  that  such  restriction  should  not  apply  to 
explosives  other  than  gunpowder,  or  to  subaqueous 
or  submarine  boats  or  toi-pedoes,  or  casting  or 
forgings  of  steel  or  iron,  or  alloys  of  iron  or  of 
copper.  The  latter  part  of  the  covenant,  which 
extends  to  all  competing  businesses,  may  be  dis- 
regarded. In  view  of  the  manifold  objects  of  the 
company,  as  set  out  in  their  memorandum  of 
association,  it  was  held  by  the  Court  of  Appeal  to 
be  void ;  and  there  is  no  appeal  from  that  x>art  of 
the  decision.  The  proviso  also,  I  think,  may  be 
put  aside.  It  is  one  of  the  circumstances  to  be 
taken  into  consideration  as  bearing  upon  the 
question  o£  the  i-easonableness  of  the  agreement ; 
but  it  is  not,  I  think,  essential  to  the  validity  of 
this  covenant.  Mr.  Nordenfelt  admittedly  has 
broken  the  earlier  part  of  the  covenant.  His  con- 
tention is  that  the  whole  covenant  is  void  in  law 
as  bein|;  a  covenant  in  restraint  of  trade — ^un- 
limited in  space.  And  the  onlv  point  which  yonr 
Lordships  nave  to  decide  is  whether  that  part  of 
the  covenant  which  the  appellant  has  broken  is 
valid.  For  it  cannot  be  disputed  that  the  cove- 
nant is  severable,  and  that  part  may  be  good 
though  part  be  void.  The  learned  judges  of  the 
Court  of  Appeal  have  come  to  the  conclusion  that 
the  earlier  part  of  the  covenant  is  valid.  But 
though  they  all  arrive  at  one  and  the  same  result, 
they  approach  the  question  from  somewhat 
different  points  of  view.  Lindley,  L.J.  expressed 
his  opinion  that  the  doctrine  "  that  the  only  test 
by  which  to  determine  the  validity  or  invalidity 
of  a  covenant  in  restraint  of  trade  given  for 
valuable  consideration  was  its  reasonableness  for 
the  protection  of  the  trade  or  business  of  the 
covenantee,"  was  "the  doctrine  to  which  the 
modem  authorities  have  been  gradually  approxi- 
mating." But  he  could  not,  he  said,  "  re^ird  it 
as  finally  settled,  nor  indeed  as  quite  correct." 
He  thought  it  ignored  "the  law  which  forbids 
monopolies,  and  prevents  a  person  from  un- 
restrictedly binding  himself  not  to  earn  his  living 
in  the  best  way  he  can."  In  the  particular  circum- 
Bt».nces  of  the  present  case  he  considered  that  the 
earlier  part  of  the  covenant  was  not  contrary  to 
public  policy.  Apart  from  public  jwlicy,  he 
thought  it  reasonable,  not  being  wider  than  was 
"reasonably  necessary  for  the  protection  of  the 
interests  of  the  covenantee."  The  late  Lord  Bowen 
considered  that  it  was  the  established  common  law 
doctrine — a  rule  to  be  gathered  from  the  books 
"  with  perfect  ease,"  though  certain'equitv  judges 
had  ignored  the  ride,  or  misunderstood  the  law — 
that  in  the  case  of  contracts  in  general  restraint 
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of  trade  the  coturts  had  nothing  to  do  with  the 
reasonableness  of  the  transaction.  That  was  an 
inquiry  which  appertained  only  to  partial  re- 
stniints.  Contracts  in  general  restraint  of  trade 
he  defined  as  "  those  by  which  a  person  restrains 
himself  from  all  exercise  of  his  trade  in  any 
part  of  England."  "  Scores  of  cases,"  he  added, 
''have  procieeded  on  this  basis,  and  those  who 
dispute  the  rule  can  only  do  so,  as  it  seems  to  me, 
by  diaregarding  the  judgments  and  opinions  of 
an  nnoonnted  number  of  unanimous  common  law 
judges."  But  then  he  thought  that  the  rule, 
being  a  rule  based  on  reason  and  policy,  might 
admit  of  exceptions ;  and  treating  the  present 
case  as  an  exception,  he,  too,  thought  the  agree- 
ment limited  to  the  first  part  of  the  oovenaat 
reasonable  in  itself,  and  not  contrary  to  public 
policy.  Smith,  L.J.  came  to  the  same  conclusion, 
thinking  that  there  was  no  hard  and  fast  rule 
"that  every  oorenant  in  restraint  of  trade  is 
ip»o  facto  void  if  it  is  unlimited  as  to  space,"  and 
Ming  apparently  of  opinion  that  the  restraint  in 
the  present  case,  though  unlimited  in  space,  might 
yet  be  regarded  as  partial  owing  to  tue  circum- 
stance that  certain  trades  or  branches  of  trade  in 
which  the  appellant  had  been  engaged  were 
reserved  to  him  by  the  proviso  attached  to  the 
covenant.  No  doubt  it  is  one  thing  to  say  that 
all  exceptions  to  the  general  rule  that  the  policy 
of  the  law  is  against  restraints  of  trade  are 
referable  to  one  and  the  same  principle,  and  that 
the  only  true  test  is,  what  is  a  reasonable  restnunt 
in  the  particular  case.  It  is  another  thing  to  say 
that  restraints  of  trade  are  divisible  into  two 
distinct  categories — partial  restraints,  and  general 
restraints — ^uiat  reasonableness  is  a  test  appli- 
cable to  partial  restraints  and  inapplicable  to 
general  restraints,  but  that  the  rule  admits  of 
exceptions ;  and  that  when  you  have  found  an 
exceptional  case,  you  may  apply  to  it  the  very 
same  test  which  is  applicable  to  partial  restraints. 
There  is  a  distinction  certainly ;  but  whether  there 
is  a  substantial  difference,  it  is  perhaps  unneces- 
sary to  inquire.  Assuming  the  rule  to  be  that 
general  restraints  are  void  as  being  contrary  to 
public  policy  and  not  on  any  other  ground,  an 
exception  must  surely  arise,  if  exceptions  are 
admissible  at  all,  as  soon  as  you  find  that  the 
particular  case  imder  consideration  is  not  contrary 
to  public  policy,  and  so  not  opposed  to  the 
principle  on  which  the  rule  is  foimded.  Thinking, 
as  I  do,  that  the  distinction,  if  it  exists,  is  of  no 
practical  importance,  I  should  have  been  content 
with  expressmg  my  concurrence  in  the  result  at 
which  the  Court  of  Appeal  has  arrived  if  it  had 
not  been  for  certain  passages  in  the  very  able  and 
elaborate  judgment  of  the  late  Lord  Bowen,  from 
which  I  respectfully  dissent.  Having  laid  down 
what  he  considered  to  be  the  common  law  rule, 
Lord  Bowen  proceeds  to  observe  that  "  the  first 
cloud  upon  the  clear  sky  of  the  common  law 
narrative  comes  in  the  equity  decision  of  Lord 
Langdale,  U.B.,  in  Whittaker  v.  Howe  (3  Beav. 
383),  in  1841,"  a  decision  to  which  he  applies  the 
word  "inexplicable."  " Eveiything,"  says  Lord 
Bowen,  "appears  clear  in  the  case  except  the 
judgment  of  the  court.  The  covenant  was  not  a 
covenant  in  paatial,  but  in  general  restraint  of 
trade ;  and  the  restraint  of  trade  being  a  general 
one,  the  coiirt  had  nothing  to  do  with  the 
reasonableness  of  the  transaction ;  Lord  Langdale, 
nevertheless,  b^ns  by  stating  that  the  question 


was  whether  the  restraint  intended  to  be  imposed 
upon  the  defendant  was  reasonable  ;  snd  he  dies 
as  a  guide  for  himself  the  words  of  Tindal,  C  J., 
in  Homer  v.  Omvet  (7  Bing.  735)."  Then,  after 
pointing  out  that  Horner  v.  Orave*  was  a  case  of 
limited  restraint.  Lord  Bowen  adds,  "  Lord  Lang- 
dale thus  appears  to  miss  the  whole  point  of  the 
common  law  classification,  and  treats  tbe  msttcr 
before  him  in  the  wrong  cat^ory."  Dealing  with 
the  judgment  of  James,  V.C,  in  the  Lealher 
Cloth  Company  v.  Lor$ont  (21  L.  T.  Bep.  661; 
L.  Bep.  4  £q.  345),  Lord  Bowen  saya  t^t  his 
"  language  seems  calculated  in  several  passages  to 
confuse,  and  not  to  throw  light  upon  our  con- 
ceptions of  the  established  common  mw  doctrine." 
"  The  Yioe-Chanoellor's  expressions,"  he  obserres, 
"  are  at  times  coloured  by  the  same  kind  of  mis- 
apprehension of  the  common  law  as  that  which 
poTrades  the  judgment  of  Lord  Langdale  in 
Whittaker  v.  Howe."  Observations  of  a  eomikr 
kind  are  made  in  reference  to  the  judgment  of 
Sir  Edward  Fry,  ia  BousiUony.  Mousillon  (42  L.T. 
Bep.  679 ;  14  Gh.  Div.  351).  Uy  Lords,  this  appean 
to  me  to  be  a  very  grave  censure — graver,  I  tnink, 
than  Lord  Bowen  could  have  supposed  or  intended 
— because  in  such  cases  it  was  undoubtedly  the 
duty  of  equity  to  follow  the  common  law.    The 

erovince  of  the  court  was  to  give  effect  to  oommon 
I.W  lights.    If  tiie  covenant  was  void  at  oommon 
law,  a  court  of  eqni^  would  have  erred  grievouslf 
in  attempting  to  etaorce  it  by  injunction.    If  tiie 
question  had  been  doubtful  it  would  have  been 
the  duty  of  tlie  court,  at  least  in  the  tame  of  Ixard 
Langdale,  to  leave  tJie  parties  to  their  oommon 
law  rights,  or  to  take  the  opinion  of  a  court  of 
common  law,  as  was  done  in  the  case  of  Bunn  v. 
Chiy  (4  East,  190),  and  by  Lord  Langdale  himself 
in  the  case  of  NieholU  v.  Stretton  (7  Beav.  42; 
10  Q.  B.  346).    Criticism  so  unsparing  seems  to 
invito  or  provoke  inquiry.    One  cannot  do  other- 
wise than  test  the  ground  at  each  step.    I  have 
read,  I  think,  every  reported  case  upon  the  subject, 
and  I  must  say,  with  the  utmost  deference  to 
Lord  Bowen's  opinion,  that  I  cannot  help  thinking 
that  Lord  Langdale,  and  James,  Y.  C,  and  Sir  £. 
Fry,  have  rightly  apprehended  the  common  law 
doctrine  as  it  may  be  traced  in  the  books,  and  as 
it  is  expounded  by  some  of  the  leading  autiiorities 
on  the  subject  in  ipodem  times.    In  the  age  of 
Queen  Elizabeth  all  restraints  of  trade,  whiSever 
tiey  were,  general  or  partial,  were  thought  to  be 
contrary  to  public  policy,  and  therefore  void : 
{Colgate  v.  Bacheler,  Cro.  Eliz.  872.)     In  time, 
however,  it  was  found  that  a  rule  so  rigid  and  far 
reaching  must  seriously  interfere  with  transactians 
of  evezy  day  oocuirence.    Traders  oould  hsrdly 
venture  to  let  their  shops  out  of  their  own  hands ; 
the  purchaser  of  a  busmess  was  at  the  mercy  of 
the  seUer ;  every  apprentice  was  a  possible  rivaL 
So  the  rule  was  relaxed.    It  was  relaxed  as  far  a» 
the  exigencies  of  trade  for  the  time  being  required. 
gradaeJly  and  not  without  difficulty,  until  it  cune 
to  be  recognised  that  all  partial  restraints  mi^ 
be  good,  though  it  was  thought  that   genoal 
rest^^ints,  that  is,  restraints  ertoading  througbont 
the  kingdom  must  be  bad.    Why  was  the  relaxa- 
tion supposed  to  be  thus  limited  P    Simply  became 
nobody  imagined  in  those  days  that  a  general 
restraint  could  be  reasonable,  not  because  there 
was  any  interest  or  essential  distinction  between 
the  two  cases.    "  Where  the  restraint  is  generHt," 
says  Lord  Macclesfield,  in  Mitckel  v.  BefuM> 
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<1  p.  Wma.  181 1  1  Smitb'a  L.  C),  "  not  to  exercise 
a  tiaie  throuejiout  the  kingdom,"  the  restraint 
■"  mast  be  void,  being  of  no  benefit  'to  either  party.  ^ 
and  very  oppressive,  as  shall  be  shown  by  and 
by."  Later  on  be  gives  his  reason.  "  What  does 
it  signify,"  he  says,  "  to  a  tradesman  in  London 
what  another  does  at  Newcastle;  and  surely  it 
would  be  nnieasonable  to  fix  a  certain  loss  on  one 
side  without  any  benefit  to  the  other."  "Any 
•deed,"  says  Best,  C.J.,  in  Homer  v.  A$hford 
(3  Bing.  ^6),  "  by  which  a  person  binds  himself 
not  to  employ  his  talents,  his  industry,  or  his 
•capital,  in  any  useful  undertaking  in  the  Kingdom, 
would  be  void,  because  no  good  reason  could  be 
imagined  for  any  person's  imposing  such  a 
lestmnt  on  himself."  The  true  view  at  the  present 
time,  I  think,  is  this :  The  public  have  an  interest 
in  every  person's  carrying  on  his  trade  freely ;  so 
has  the  individual.  Afl  interference  with  in- 
dividual liberty  of  action  in  trading,  and  aU 
restraints  of  trade  of  themselves,  it  there  is 
nothing  more,  are  contrary  to  public  policy,  and 
therefore  void.  That  is  the  general  rule.  But 
there  are  exceptions ;  restraints  of  trade  and 
interference  wiui  individual  liberty  of  action,  may 
be  justified  by  the  special  circumstances  of  a 
jtarticular  case.  It  is  a  sufficient  justification,  and 
mdeed,  it  is  the  only  justification,  if  the  restric- 
tion is  reasonable — reasonable,  that  is,  in  reference 
to  the  interest  of  the  parties  concerned  and 
leasonable  in  reference  to  the  interests  of  the 
public,  so  framed  and  so  guarded  as  to  afford 
^tdequate  protection  to  the  party  in  whose  favour 
it  is  imposed,  while  at  the  saiue  time  it  is  in  no 
•way  injurious  to  the  public.  That,  I  think,  is  the 
fair  result  of  all  the  authorities.  But  it  is  not  to 
be  suppMed  that  that  result  was  reached  all  at 
once.  The  law  has  changed  much,  even  since 
JtUchel  T.  Reynolds.  It  has  become  simpler  and 
broader  too.  It  was  laid  down  in  llitchel  ▼. 
BeynMs  that  the  court  was  to  see  that  the 
Testriction  was  made  upon  a  good  and  adequate 
Consideration,  so  as  to  be  a  proper  and  useful 
<sontract.  B  ut  in  time  it  was  jFound  that  the  parties 
themselves  were  better  judges  of  that  n^atter  than 
the  court,  and  it  was  held  to  be  sufficient  if  there 
was  a  1^^  consideration  of  value;  though,  of 
oonrse,  the  quantum  of  consideration  may  enter 
into  the  qd^ion  of  the  reasonableness  of  the 
contract,  For  a  long  time  exceptions  were  very 
Ignited.  As  late  as  1793  it  was  argued  that  a 
restriction  which  included  a  country  town,  and 
attended  ten  miles  round  it,  was  so  wide  as  to  be 
unreasonably :  {Davis  v,  Mason,  5  T.  B«p.  118.) 
It  was  said,  and  apparently  said  with  truth,  that 
up  to  that  time  restrictions  had  beeii  confined  to 
the  limits  of  a  ^tish,  or  to  some  short  distance, 
as  half  a  mile.  But  Lord  Kenybn,  in  his  judg- 
ptent,  observed  tlu^t  he  did  not  see  that  the  limits 
in  question  were  necessarily  unreasonable.  "  If  or 
do  X  know^"  he  added,  "  how  to  draw  the  line." 
The  doctnne  that  the  area  of  restriction  should 
correspond  with  the  area  within  which  protection 
is  required  is  an  old  doctrine.  But  it  used  to  be 
}sii  down  that  the  correspondence  must  be  exact, 
and  that  it  was  incumbent  on  the  plaintiff  to 
show  that  the  restriction  sought  to  be  enforced 
WW  neither  excessive  nor  contrary  to  public 
policy.  Now  the  better  opinion  is  that  the  court 
onght  not  to  .hold  the  contract  void  unless  the 
wfendant  "  made  it  plainly  and  obviously  clear 
that  the  plaintiffs  interest  did  not  require  the 


defendant's  exclusion,  or  that  the  public  interest 
would  be  sacrificed,"  if  the  proposed  restraint 
were  upheld.  To  a  ce^in  extent  different  con- 
siderations must  apply  in  cases  of  apprenticeship, 
and  cases  of  that  sort  on  the  one  hand,  and  cases 
of  the  sale  of  a  business  or  dissolution  of  partner- 
ship on  the  other.  A  man  is  bound  an  apprentice 
because  he  wishes  to  learn  a  trade,  and  to  practice 
it.  A  man  may  sell  because  he  is  getting  too  old 
for  the  strain  and  worry  of  business,  or  because 
he  wishes  for  some  other  reason  to  retire  from 
business  altogether.  Then  there  is  obviously 
more  freedom  of  contract  between  buyer  and 
seller  than  between  master  and  servant,  or  an 
employer  and  a  person  seeking  employment. 
When  the  question  is  how  far  interference  with 
the  liberty  of  an  individual  in  a  particular  trade 
offends  against  the  interest  of  the  public,  there  is 
not  much  difficulty  In  measuring  the  offence  and 
coming  to  a  judgment  on  the  question.  The 
difficnfty  is  much  gi-eater  when  uie  question  of 
public  policy  is  considered  at  large,  and  without 
direct  reference  to  the  interests  of  the  individual 
under  restraint.  It  is  a  principle  of  law  and  of 
public  policy  that  trading  should  be  encouraged, 
and  that  trade  should  be  free ;  but  a  fett^  is 
placed  on  trade,  and  trading  is  discouraged  if  a 
man  who  has  built  up  a  valuable  business  is  not 
to  be  permitted  to  dispose  of  the  fruits  of  his 
labours  to  the  best  advantage.  It  has  been  said 
that  if  the  restraint  be  general.  "  the  whole  of  the 
public  is  restrained,"  a  phrase  not,  I  tiiink  par- 
ticularly accurate,  or  perhaps,  particularly  intel- 
ligible. It  has  been  said  that  when  a  pei'son  is 
debarred  from  carrying  on  his  trade  within  a 
certain  limit  of  space  be  will  carry  it  on  else- 
where, and  thus  the  public  outside  the  area  of 
restriction  will  gain  an  advantage  which  may  be 
set  off,  as  it  were,  against  the  disadvantage 
resulting  to  the  public  within  the  limited  area. 
That  is,  perhaps,  a  just  observation  in  a  case  of 
apprenticeship,  and  cases  of  that  sort.  But  it  is, 
1  think,  rather  a.  fanciful  way  of  looking  at  the 
matter  in  the  case  of  a  sale  of  goodwill.  Applied 
to  that  sort  of  case,  it  seems  to  me  to  be  just  one 
of  those  unrealities  which  tend  to  confuse  this 
question.  What  has  the  public  to  hope  in  the  way 
of  future  service  from  a  pan  who  sells  his  busi- 
ness, meaning  to  trade  no  more  P  Is  it  likely  that 
he  will  begin  the  struggle  of  life  again,  working 
at  his  old  trade  or  profession  in  some  remote 
place  where  he  has  no  interest  and  no  connec- 
tions? Is  the  possibility  that  he  may  do  so  a 
factor  to  be  taken  into  consideration  P  Now,  when 
all  trades  and  businesses  are  open  to  everybody 
alike,  it  is  not  very  easy  to  appreciate  the  injury 
to  the  public  resulting  from  the  withdrawal  en 
one  individual.  When  Lord  Kenyon  was  pressed 
with  an  ai^imient  as  to  the  injury  to  the  public 
in  Thetford,  that  would  result  trom,  denying  them 
the  services  of  a  particular  surgeon,  he  answered 
that  th^  public  were  not  likely  to  be  injured  by 
^  agreement  of  this  kind.  "  £very  other  person 
he  added,  "  is  at  liberty  to  practise  as  a  surgeon 
in  this  town."  Then  I  cannot  help  thinking  that' 
there  is  a  good  deal  of  common  sense  in  the  way 
in  which  Lord  Campbell  looked  at  this  question. 
A  retired  partner  in  the  canvassing  trade  of  a 
publishing  business  being  under  a  restrictive 
covenant,  claimed  the  right  to  disseminate  his 
publications  within  the  area  of  restriction.  He 
appealed  to.publip  policy.      "It  is  <^ear,"   said 
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Lord  Campbell,  "  there  would  be  evil  if  the  lair 
justified  such  a  breach  of  contract;  bat  it  is  bj 
no    means   clear  there    -would  be   any    compen- 
sating good  to  the  public  from  the  publications 
intended  br  the  defendant  to  be  so  made    in 
violation  of  his  promise  to  the  plaintiff."    That 
of  conrse  is  not  decisive  in  itself.  It  is  an  element 
for  consideration  of  moT«  or  less  weight  according 
to  circumstances.    But  Lord  Campbell's  observa- 
tion seems  to  bring  into  contrast  two  principles 
which  have  to  be  adjusted  in  all  these  cases; 
freedom    of    trade,    and    freedom    oF    contract : 
(ToHm  v.  TaUis,  1  E.  &  B.  391.)    Sir  Edward  Fry's 
view  was  that  the  cases  in  which  an  unlimited 
prohibition  ha«  been  spoken  of  as  void  relate  only 
to  circumstances    in   which    such  a  prohibition 
has  been  unreasonable.    Lord  Bowen  cites  this 
passage,  and  meets  it  with  the  following  qaes- 
tion,  "Is  it  not  a  truer  view  that  the  courts 
have  never,  as  a  rale,  even  entered  on  the  con- 
sideration of  the  circumstances  of  any  particular 
case  where  the  prohibition  has  been  unlimited  aa 
to  area  F  "    That  question  seems  to  go  to  the  root 
of  the  matter.    May  I  venture  to  put  it  to  the 
proof?     Since  the  date  of  Mitehel  v.  Reynolds 
how  many  cases  have  there    been  in  which   a 
general  prohibition  has  come  before  a  court  of 
common  law  for  discussion  or  decision  P    So  far 
as  I  can  discover  there  are  two,  and  two  only : 
Ward  V.  Byrne  (5  M.  &  W.  648)  and  Hinde  v. 
Gray  (1 M.  &  Q.  195).    In  Hinde  v.  Gray  the  point 
was  disposed  of  during  the  argument,  on  the 
presiding  judge  observing  that    the    particular 
covenant   under    consideration    had   been    held 
invalid  in  Ward  v.  Byrne.    That  observation  was 
repeated  in  the  judgment,  and  nothing  more  was 
said.     The  covenant  in  question    there  was  as 
little  reasonable,  though  perhaps,  not  quite  so 
absurd,    as    the    covenant    in    Ward  v.  Byrne. 
Hinde  v.  Oray,  therefore,  does  not  help  one  much. 
There  remains  the  case  of  Ward  v.  Byrne.    In 
that  case  an  unlimited  restraint  was  imposed  on 
a  coal  merchant's  clerk ;  when  once  he  left  his 
master's  employment  he  was  not  for  nine  months 
to    earn    his    daily  bread   anvwhere    aa   a  coal 
meiThant,  or  a  coal  merchant  s  clerk,  or  in  any 
capacity  connected  with  the  business  of  a  coal 
merchant — an  absurd  and  unreasonable  stipula- 
tion if  ever  there  was  one.  The  only  wonder  is,  that 
when  the  case  first  came  before  the  court  on  an 
ailment  as  to  the  construction  of  the  covenant, 
the  vice  of  the  contract  passed  unnoticed.    After- 
wards there  was  a  motion  in  arrest  of  judgment 
on   the    ground    that    the    covenant   was    void. 
How    was    that   application    dealt    with  P     Did 
the  court  abstain  from  entering  on  the  considera- 
tion of  the  particular  circumstances  P     Why,  the 
main  if  not  the  only  ground  of  objection  was  the 
unreasonableness  of    such  a   restriction  in  the 
particular  circumstances    of   the    case.      "  This 
restriction."  observes  the  Chief  Baron,  "  extends 
to  all  parts  of  England,  and  to  every  species  of 
engagement  by  which  this  person  during  that 
time  could  gain  a  livelihood  bv  his  trade.     What 
protection  could  the  plaintiff  require  to  such  an 
extent  as  thisP    Can  it  be  supposed  that  the 
plaintiff's  trade  could  be  prejudiced  by  this  man's 
entering  into  the  service  of  a  coal  merchant  in 
Scotland  P    The  obligation  which  the  defendant 
undertakes  by  his  bond  is,  that  he  shall  neither 
be  nor  serve  a  coal  merchant  in  any  capacity  for 
nine  months.    That  goes  so  far  beyond  what  the 


I  plaintiff  could  require  that  it  is  an  unreasonabk 
restriction :    it  is  void  on  both  grounds.    It  is 
against  the  principles  and  policy  of  the  law  as  to 
any  restraints  on  trade,  and  the  right  of  eveiy 
man  to  be   at  liberty  to  struggle  for  his  ami 
existence  in  the  exercise  of  any  la^ul  employmoit; 
and  it  is  beyond  what  is  necessary  for  the  pro- 
tection of  the  plaintiff  or  what  the  justice  of  the 
case  demands.      Nothing  can  be  plainer  than  the 
view  of  the  Chief  Baron :  all  restraints  of  trade, 
if  there  is  nothing  more,  are  regarded  with  dig- 
favour  by  the  law ;  this  restraint  is  unnecessarr 
and  unreasonable.    The  judgment  of  Parke,  B. 
is,  I    think,    substantially  to    the    same  effect 
but  it  is  so  important  that  I  shall  reserve  it  for 
separate    consideration    presently.      Gumey,  B, 
followed  the  same  line  of  argument.     "  Wbal  is 
there,"  he  ajaks,  "  in  the  trade  of  a  coal  merchant 
in  London,  whose  interest  could  be  injured  by  any 
person  setting  up  as  a  coal  merchant  or  assutiae 
another  person  in  that  trade  at  Exeter  or  York? 
All  these  considerations,  it  will  be  observed,  were 
wholly  beside  the  point  if  there  was  in  force  a 
simple  rule  to  the  effect  that  the  court  has  nothing 
whatever  to  do  with  the  reasonableness  of  the  trans- 
action in  the  case  of  general  restraints.    There 
is  no  higher  authority  upon  this  subject  in  modem 
times  than  Tindal,  C.J.     He  had  more  to  do  with 
moulding  the  law  on  this  head,  and  bringing  it  into 
harmony  with  common  sense  than  all  the  judges 
since  Lord  Macclesfield's  time  put  together.  Too 
will  hai-dly  find  any  judgment  in  reference  to 
restraint    of    trade    delivered   by    any  court  in 
England  or  America  during  the  last  sixty  yean, 
in  which  some  passage  is  not  cited  fi-om  some 
judgment  of  Tindal,  C.J.    In  Homer  v.  Grows 
(7  Bing.  735),  Tindal,  C.J.  delivered  the  considered 
judgment  of  the  court.   In  the  course  of  it  he  had 
occaxion  to   I'efer  to  the  passage  in  Mitehel  t. 
Beynolds,  which  is  supposed  to  be  the  origin,  or 
at  least  the  earliest  embodiment  of  the  doctrine, 
that    a    different    principle    applies    to    general 
restraints  and  partial  restraints  ;   "  Parker,  CJ.." 
he  observes,  "says,  a  'restraint  to  carry  on  a 
trade  throughout  the  kingdom  must  be  void ;  a 
restraint  to  carry  it  on  within  a  particular  place 
is  good,'  which  are  rather  instances  and  examples 
than  limits  of  the  application  of  the  rule,  which 
can  only  be  at  least  what  is  a  reasonable  restraint 
with  reference  to  the  particular  cases."    It  is 
quite  true  that  Homer  v.   Graves  was  a  case  of 
partial  restraint ;  but  here  we  have  Tindal,  CJ. 
dealing  with  the  case  of  a  general  rebtiuint  as 
well  as  the  case  of  a  partial  restraint.    With  both 
cases  pointedly  before  him,  and  in  reference  to 
the  one  as  well  as  to  the  other,   he  says   that 
the  only  rule  is,  what  is  a  reasonable  restraint 
with  r^erence  to  the  particular  case.    I  do  not 
find  that  this  passage  has  ever  been  questioned, 
nor  is  there  in  the  books  so  far  as  I  can  discover 
any  authority  conflicting  with  it,  except  the  judg- 
ment of  Lord  Bowen  in  the  present  case.    It  may, 
perhaps,  be  objected  that  passages  are  to  be  found 
in  the  judgments  of  Tindal,  C.J.  as  well  as  in  the 
judgments  of  other  judges,  in  which  it  is  said 
that  general  restraints  are  void  without  adverting 
to  any  reason  for  their  invalidity.  That,  no  doubt, 
is  so,  and,  indeed,  in  this  very  jud^ent  there  is 
such  a  passage.    But  is  it  not  fair  to  conclude 
that  Tindal,  C.J.  thought  general  restraints  bad. 
not  because  there  was  an  arbitrary  law  .to  that 
effect — a  hard  and  fast  rule  which  judges  had 
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learned  hj  rote,  and  the  origin  of  which  it  was 
forbidden  to  explore,  but  because  a  general 
restraint  was  an  example,  a  typical  example  if 
jon  will,  of  an  nnreasonable  contract.  It  does 
not  seem  to  me  to  aSect  the  question  in  the  very 
least  bow  often  the  dictum  may  be  found  repeated, 
if  on  the  one  hand  it  is  not  accompanied  Dy  any 
reason  or  explanation,  and,  on  the  other,  it 
appears  without  any  authoritative  statement  that 
tne  proposition  had  become  a  rule  which  was 
neither  to  be  questioned  nor  explained.  It  is 
merely  a  dictimi  after  all,  because  there  is  no 
reported  case,  except,  perhaps,  Ward  v.  Byrne,  in 
which  it  could  have  had  any  bearing  upon  the 
decision.  Certainly  it  is  no  wonder  that  judges 
of  former  times  did  not  foresee  that  the  dis- 
coveries of  science,  with  their  pi-actical  results, 
might  in  time  prove  general  restraints  in  some 
cases  to  be  perfecUy  reasonable.  When  that 
time  came  it  was  only  a  legitimate  development 
—it  was  hardly  even  an  extension — of  the 
principle  on  which  exceptions  were  first  allowed 
to  admit  unlimited  restraints  into  the  class  of 
aUowable  exceptions  to  the  general  rule.  I  would 
now  turn  to  the  judgment  of  Baron  Farke,  in  the 
case  of  Ward  v.  Byrne,  which  was  decided  in  1839, 
eight  years  after  the  decision  in  Homer  v.  Graves. 
The  learned  judge  begins  by  statini;  the  circum- 
stances of  the  case,  and  the  leading  principle  laid 
down  in  Mitchel  v.  Reynolds,  that  the  public 
have  an  interest  in  eveiy  person  carrying  on  his 
trade  freely.  Then  he  cites  as  a  guide  for  himself 
the  words  of  Tindal,  C.J.  in  a  case  of  limited 
restraint;  the  very  thing  for  which  Lord  Langdale 
is  so  much  blamed.  He  could  not,  he  said,  express 
the  rule  more  clearly  than  it  had  been  done  by 
Tindal,  O.J.  in  Hitchcock  v.  Coleer  (6  A.  &  E.  439), 
where  he  says :  "  We  agree  in  the  general 
principle  adopted  by  the  Court  of  Queen's  Bench, 
that  where  the  restraint  of  a  party  from  carrying 
on  a  trade  ia  larger  and  wider  than  the  protection 
of  the  party  with  whom  the  conti-act  is  made  can 
possibfy  require  such  restraint  must  be  considered 
as  unreasonable  in  law,  and  the  contract  which 
would  enforce  it  must  be  therefore  void,"  Oddly 
enough,  that  is  a  reproduction  of  the  very 
passage  which  Lord  Langdale  selected  as  his 
enide;  only  he  took  it  from  Homer  v.  Graves 
directly ;  Parke,  B.  took  it  from  the  judgment 
on  appeal  in  Hitchcock  v.  Coker.  There  it  is 
attributed  to  Lord  Denn:an,  who  does  no  more 
than  quote  the  passage  which  Lord  Langdale 
cites  from  Homer  v.  Graves.  Then  Farke,  B. 
observes,  and  he  repeats  the  observation  more 
than  once,  that  there  ia  no  authority  in  favour  of 
the  position  that  there  can  be  a  general  restric- 
tion limited  only  as  to  time.  He  might,  I  think, 
have  said  with  equal  truth,  that  there  was  no  case 
since  Mitchel  v.  Reynolds,  in  which  the  question 
had  come  before  the  court  for  consideration.  In 
conclusion  he  says :  "  This  case  falls  within  the 
rale  laid  down  by  Tindal,  C.J.,  viz.,  that  this  is 
a  general  prohibition  from  carrying  on  trade 
which  is  more  extensive  than  the  interests  of  the 
party  with  whom  the  contract  is  made  can 
possibly  require.     On  that  ground  I  think  the 

iodgment  ought  to  be  arrested."  What  did 
'arte,  B.  mean  there  by  the  rule  laid  down 
bjr  Tindal,  C.J.  ?  There  is  no  rule  to  be  found 
laid  down  by  Tindal,  C.J.  in  those  words 
or  to  that  effect,  except  in  the  passage  I  have 
rated  from  Homer  v.    Graves.    Parke,  B.   may 


have  been  referring  to  Homer  v.  Graves,  or  he 
may  have  been  referring  to  some  opinion  well 
known  to  him,  though  it  is  not  to  be  found  in 
any  reported  judgment.  In  either  case  that 
would  be  a  strong  confirmation  of  the  argument 
I  am  endeavouring  to  present  to  your  Lordships. 
But  the  argument  seems  to  me  to  be  irresistible 
if  Farke,  B.  thought  that  the  rule  as  he  expressed 
it,  and  as  applied  to  a  case  of  general  prohibition, 
was  fairly  to  be  deduced  from  a  similar  rule  laid 
down  in  a  case  of  partial  restraint.  With  regard 
to  Lord  Langdale's  judgment  in  Whittaker  v. 
Howe,  I  have  some  diflSculty  in  understanding 
what  the  objection  to  it  is,  even  on  the  view 
which  Lord  Bowen  takes  in  reference  to  partial 
and  general  restraints,  unless  his  view  was,  as  one 
passage  in  his  judgment  which  has  already  been 
cited  seems  to  inmcate,  that  a  restraint  limited 
to  England  is  to  be  considered  as  a  general 
restraint  nowadays,  when  England  is  only  part  of 
the  United  Kingdom  as  much  as  it  was  when 
the  three  king£>ms  were  separate.  I  cannot 
think  that  Whittaker  v.  Howe  requires  much 
explanation.  There  is  a  homely  proverb  current 
in  my  part  of  the  country  which  says  yon  may 
not "  sell  the  cow  and  sup  the  milk."  That  is 
just  what  Mr.  Howe  tried  to  do.  He  was  a 
solicitor  in  large  practice.  He  sold  his  business 
for  a  good  round  sum  to  two  younger  practi- 
tioners, and  covenanted  not  to  practise  on  ms  own 
account  in  England  or  Scotland.  In  order  to 
hold  the  busmesB  together  bis  name  was 
kept  in  the  firm,  and  he  remained  in  the  office 
drawing  a  handsome  salary.  Then  there  was 
a  quarrel,  and  he  carried  off  surreptitiously  all 
the  papers  he  could  lay  his  hands  on ;  he  set  up 
in  the  immediate  neighbourhood ,-  and  he  tried  to 
steal  the  business  he  had  sold.  His  defence  was 
that  a  covenant  so  wide  was  against  public  policy. 
But  it  did  not  occur  to  him  to  return  the  price ; 
that  he  kept  in  his  pocket.  Lord  Langdale 
evidently  thought  the  public  would  not  greatly 
suffer  if  Mr.  Howe  withdrew  for  a  time  from  the 
ranks  of  an  honourable  profession.  I  cannot 
think  he  was  very  wrong.  It  seems  almost  absurd 
to  talk  of  public  policy  m  connection  with  such  a 
case.  It  is  a  public  scandal  when  the  law  is  forced 
to  uphold  a  dishonest  act :  would  the  public  find 
suitable  compensation  in  the  privilege  of  employ- 
ing an  unprincipled  lawyer  practising  in  violation 
of  nis  solemn  engagement  P  And  it  must  be  borne 
in  mind  that  the  firm  remained,  though  one 
member  retired  into  private  life.  Lord  Langdale 
thought  on  the  evidence  before  him,  that  the 
restraint  was  not  unreasonable,  although  it 
extended  to  the  whole  of  England  and  Scotland. 
Whether  he  was  right  or  wrong  in  that  view  it  is 
impossible  to  say  without  Imowing  what  the 
evidence  was.  Undoubtedly  some  solicitors  have 
correspondents  in  almost  evety  business  centre  in 
the  kingdom.  At  any  rate  that  particular  point 
does  not  seem  to  have  been  contested  in  the 
argument,  and  it  lay  on  the  defendant  to  provo 
the  area  of  restriction  unreasonable.  I  venture  to 
think  that  the  decision  in  Whittaker  v.  Howe  was 
right.  And,  further,  whether  the  restraint  in  that 
case  ought  to  be  regarded  as  general  or  as  partial, 
I  think  the  decision  was  in  accord  with  the 
opinions  of  Tindal,  C.J.  and  Farke,  B.  Nor 
can  I,  with  all  deference  to  Fatteson,  J.  under- 
stand how  anybody  could  suppose  that  Whittaker 
V.  Howe,  in  which  the  restraint  was  held  to  be 
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nbaonable,  Obnfliota  With  Ward  r.'Byme, 'yiheri 
the  reBtiraont  was  plainiy  'nnreaaonable  and  held 
to  be -so.  Now,  ia  the  piesent  case  it 'was  hardly 
diapated  that;  the  reetr&mt  waB  teascmable,  having 
Mf^xA  to  the  interests  of  the  parties  at  ttie  time 
irheiii  the  traxiaaotion  was  entered  into.  It  enabled 
Mr.  Nordenfelt  to  obtain  the  foil  value  of  what 
he  had  -  to  sell ;  withont  it  the  pnrchasers  ooold 
not  have  been  protected  in  the  poeaeedon  of  what 
they  -fished  to  buy.  Was  it  reasonable  in  the 
interests  of  the  public  P  It  can  hardly  be 
injnnooa  to  the  publia,  that  is  the  British  public, 
ttmt  a  person  is  prevented  from  oairying  on  a  trade 
in  weapons  of  war  abroad.  But  apart  from  that 
special  feature  in  the  present  case,  how  can  the 
pnblio  be  injured  by  the  transfer  of  a  business 
xrom  one  hand  to  another  P  If  a  businesB  is 
profitftbls  there  will  be  no  lack  of  persons  ready  to 
<3an7  it  ok.  In  this  partieulai-  ease  the  piuvhasera 
bro<^^t  in  fresh  capital,  and  had  at  least  the 
'Opportunity  of  retaiiung  Mr.  Kordenfelt's  serrioes. 
But  then  it  was  said,  there  is  another  way  in 
which  the  public  vaaj  be  injured.  Mr.  Nordenfelt 
has  "  committed,  industrial  suicide,"  and  as  he  can 
no  longer  .earn  his  living  at  the  trade  which  he 
has  made  peculiarly  his  own,  he  may  be  brought 
to  want  and  become  a  bordem  to  the  public  This 
seems  to  me  to  be  very  far  fetched.  Mr. 
Nordenfelt  received  over  200,0002.  for  what  he 
Aold.  He  may  have  got  rid  of  the  money,  I  do 
not  know  how  that  is.  But  even  so  I  would 
answer  th&  argument  in  the  words  of  Tindal, 
G.J. :  "If  the  contract  is  a  reasonable  one  at 
tite  time  it  is  entered  into,  we  are  not  bound  to 
look  out  for  improbable  and  extravagant  oon- 
tingenciea  in  order  to  make  it  void : "  (£annt«  y. 
Irvine,  7.M.  &  G.  969.)  For  the  reasons  which  I 
have  given,  I  think  the  only  true  test  in  all  cases, 
whetMr  of  partial  or  general  restraint,  is  the  test 
proposed  by  Tindal,  G.J. : — ^What  is  ai  reason- 
able restraint  with  reference  to  the  particular 
case  P  I  think  that  the  restraint  in  the  present 
case  is  reasonable  in  etety  point  of  view,  and 
therefore,  I  agree  that  the  appeal  should  be 
dismissed. 

Lord  M0BKI8. — My  Lords:  I  entirely  concur 
in  the  judntient  and  the  reasons  for  it  given  by 
the  Loird  OhaAc^or.  But  I  desire  to  express  my 
opinion-that,  wilihont  going  through  the  numerous 
oases  which  havie  been  so  exhaustively  dealt  with 
in  the  Gourt  of  Appfral  and  by  vour  Lordships, 
the  weight  of  authority  np  to  tne  present  time 
is  ifiih  the' proposition  that  general  restraints 
of  trade  Were  necessarily  void.  It  appears,  how- 
ever, to  me  that  the  time  for  a  new  departure  has 
arisen,'«iid'  that  it  shotild  be  now  authoritatively 
deoideid  thatt  there  should  be  tao  difference  in  the 
legal  considerations,  which  would  invalidate  an 
asreement  whether  in  general  or  partial  restraint 
of  trading.  These  considerationB  I  consider  are 
whether  the  restraint  is  reasonable  and  is  not 
against  the  imblic  interest.  In  olden  tinces  all 
restraints  6f  trading  were  considered  prima  facie 
rmi.  An  exception  was  introduced  when  t^e 
agreement  to  restrain  from  trading  was  only  from 
trading  in  a  partioular  place  and  dpon  reabonal^le 
oOBirideratian,  leaving  still  invalid  agreements  to 
restrain  trading  at  all.  Such  a  general  restraint 
was  in  the  then  state  of  things  considered  to  be 
of  no  benefit  evm  to  Hie  covenantee  himself,;  but 
we  hati  now  reached  a  .period  whisn  it  may  be 
said   that  'science    and    invention    have  almost 


annihilittdd  both  time  and  space.  GonaequeaQT 
there  should  no  longer  exist  any  cast-iron  niie 
tnaicing  void  any  agreement  not  to  carry  on  a 
trade  anywhere.  The  generality  of  time  or  space 
must  always  be  a  most  important  factor  in  the 
oonsiderataon  of  reasonableness  though  not|)erK 
a  decisive  test.  If  the  consideration  of  reaaon. 
ablenees  or  of  public  interest  is  the  role  tbe 
appellant,  in  my  opinion,  has  no  case.  The 
portion  of  his  business  which  consisted  of  nunn- 
xacturin|;  guns  and  gunpowder  explosives,  vii 
one  which  would  almost  altogether  be  with 
Governments,  foreign  as  well  as  at  home,  and 
wherever  carried  on  would  necessarily  be  is 
injurious  oompetition  with  the  respondaiti ;  noi 
does  tbe  substitution  of  a  company  for  the  as- 
lant in  the  manufacture  of  guns  and  ammimiti<n 
appear  to  me  to  injuriouuy  afCect  the  public 
interest^ 

Order  appealed  frmn  affirmed,  and  the  apftd 
diemteeed. 

Solicitors  for  the  appellant,  Munne  and  Lonf- 
den. 

Solicitors  for  the  respondents,  Wilson,  Bristcm, 
and  Carptnael. 
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Levita.  (a) 

APPEAL  TBOK  THE  CRANCEBT  DtTISIOK. 

Bankruptcy— purchase  of  claims  of  creditor- 
Undisclosed  agreement  between  hankraj^  mi 
ereditorfor  payment  by  bankrupt  to  erediiorof 
addifiotud  sum — Validtty — Anmdment  of  bank- 
ruptcy with  consent  of  creditors. 

To.  obtain  the  anntdment  of  a  bankruptcy  a  largi 
sum,  but  insufficient,  to  discharge  vn  full  at 
claims  bf  the  banJcrupt's  creditors,  was  placed  in 
the  hands  of  trustees  to  enable  them  to  buy  up  cU 
claims  against  the  bankrupt.  The  trustees  mep- 
tiated  toith  each  of  the  bankrupt's  erediton 
separately,  and  obtained  an  assignment  of  hit 
claim  on  paying  him  the  smallest  sum  he  teat 
willing  to  take  for  it.  WhUe  these  arrangt- 
nrents  were  proceeding  between  Ote  trustees  a»i 
the  credOore,  the  bankrupt  made  an  agreemesi 
with  one  of  the  creditors  to  the  effect  thai,  if 
the  creditor  toould  <M$sign  hie  claim  to  Uie  trus- 
tees for  a  certain  sum,  Me  bankrupt  toouU  p*f 
the  creditor  an  addHienal  sum;  and^  tU 
creditor,  on  the  faith  of  thai  aoreement,  aesignei 
his  clmm  to  the  trustees  for  the  sum  agreed  o». 
All  the  cUtims  <tf  the  bankrupt's  erediion  vf* 
bought  up  by  the  trustees,  and  an  order  anwd- 
ling  the  batkruptey  was  obtained  leithoui  dis- 
closing  the  agn^ment,  either  to  the  eotart  or  t» 
the  other  erediiors.    The  discharged  boning 

'  .died  withotit  having  paid  the  addituMol^  sim 
agreed  on.  ■  A  decree  for  the  administration  (y 

(«)  Beported  by  J.  Tavsni.H  and  W.  C.  Bus,  Eaqrs.,  B»nW««»- 
M-Law. 
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ki*  ettaU  was  ohtaijied,  and  the  creditor  carried 
in  a  claim  for  that  sum  agairut  the  eetate. 

Held,  that  it  teas  not  neeeuary  to  mention  the 
agreement  to  the  court,  as  it  was  merely  a 
(materai  one  hettaeen  the  debtor  and  this  one 
creditor ;  thai  the  other  creditors  had  not  been 
injured  by  it,  as  all  the  creditors  were  not  acting 
on  a  common  basis,  but  each  creditor  made  his 
men  bargain  toiih  the  trustees;  and  therefore 
there  had  been  no  fraud  on  the  bankruptcy  law, 
and  the  estate  of  the  discharged  bankrupt  was 
liable  for  the  amount. 

Decision  of  North,  J.  reversed. 

This  was  a  claim  against  the  estate  of  J.  McHenrj 
in  an  action  for  the  administration  of  his  estate 
made  hy  Emile  Levita  for  6000Z.  in  respect  of  a 
debt  of  25,000/.  due  from  J.  McHeniy. 

On  the  25th  March  1886  J.  McHeniy  was 
adjudicated  a  bankrupt,  and  Gnstave  Henrich 
Lenta  claimed  to  be  a  creditor  for  37,000Z.,  but 
vas  admitted  to  prove  for  25,000{.,  aJthoneh  the 
claim  was  opposed  by  J.  McHenry.  This  debt  was 
assigned  by  Gnstave  Henrich  Levita  to  Emile 
Levita. 

In  1889  it  was  desired  by  certain  persons  in- 
terested in  J.  McHenry's  affairs  to  obtain  an 
aimnlment  of  his  bankruptcy;  and,  with  this 
view,  a  sum  of  40,0002.  was  placed  in  the  hands  of 
Xessrs.  Hore  and  Wontner  for  the  purpose  of 
enabling  them  to  bur  np  all  claims  agamst  J. 
McHeniT.  The  creditors  were  infoi-med  of  the 
fact  of  this  sum  having  been  placed  with  Messrs. 
Bore  and  Wontner  for  that  purpose ;  and  since  the 
claims  against  McHenry  amounted  to  nearly  half 
a  million  of  money  it  was  necessary  for  them  to 
reduce  their  claims,  otherwise  the  40,0001.  would 
have  been  wholly  insufScient  to  buy  m)  J. 
McHenry's  liabilities,  and  the  plan  could  not 
have  be«i  carried  out. 

Messrs.  Hore  and  Wontner  placed  themselves 
in  communication  vrith  all  the  creditors,  whether 
their  claims  had  been  actually  proved  or  not,  and 
bought  np  the  claims  for  the  smallest  sums  the 
creators  were  willing  to  accept  for  them.  A 
separate  arrangement  was  made  in  the  case  of 
«ach  creditor,  and  a  separate  assignment  of  his 
debt  was  obtained  from  nim. 

One  of  the  creditors  treated  with  yraa  Emile 
Levita,  in  respect  of  the  proof  for  25,000Z.,  which 
had  been  assigned  to  him  by  Gustave  Henrich 
Levita,  and  which  he  ultimately  agreed  to  assign 
to  Messrs.  Hore  and  Wontner  for  2000Z.  In  pnr- 
niance  of  this  agreement  an  assignment  was  made 
as  follows : 

This  indenture  made  the  20tii  day  of  Deo.  1889, 
between  Emile  Levita,  of  Oreebam  Hoase-ooort,  London, 
mercfaant  (hereinafter  called  the  vendor),  of  the  one  part, 
and  Frederick  Willon^hby  Bonken  Hore,  of  52,  Linooln's- 
im-fielda,  and  St.  John  Wontner,  of  19,  Lodgate-hill, 
both  in  the  city  of  London,  solicitors  (hereinafter  called 
the  pnrchasere),  of  the  other  part.  Whereas  the  vendor 
>*,  <sr  chums  as  assignee  from  Qoatave  Henrich  Levita  to 
be,  the  creditor  of  James  McHenry,  of  Oak  Lodge, 
AddSwD-raad,  in  the  oonnty  of  Middlesex,  for  the  sum 
of  2S,000(.,  and  whereas  the  said  James  McHenry  was 
by  an  order  of  the  High  Coort  of  Jnstice  in  Bankruptcy, 
dated  the  25th  day  of  March  1886,  adjudicated  a  bank- 
ynpt,  and  the  aaid  Oxutave  Henrich  Levita  has  proved 
■B  nich  bankruptcy  proceedings  for  the  smn  of 
373391. 2(.  9<i.,  and  snob  proof  has  been  admitted  to  the  . 
**teat  of  twenfy-five  thoasand  pounds ;  and  whereas  the 
TMdoi  h«f  agreed  with  i^  poxohasers.to  sell  to  them  ^ 


the  eaad  debt  or  claim  at  the  price  of  20001.;  now  this 
indenture  witnesseth  that,  in  consideration  of  the  sum  of 
20002.  on  or  before  the  execution  hereof  paid  by  the 
purchasers  to  the  vendor,  the  receipt  whereof  the  vendor 
doth  hereby  acknowledge,  he,  the  vendor,  as  beneficial 
owner,  doth  hereby  assign  unto  the  purchasers  all  that 
the  said  debt  or  claim  for  the  sum  of  25,0001.  so  as  afore- 
said owing,  or  claimed  by  the  vendor  to  be  owing,  by  the 
said  James  McHenry  to  the  vendor  as  assignee  of  the 
said  Qostave  Henrioh  Levita,  and  all  other  moneys  (if  any) 
owing  to  the  vendor  as  such  assignee  as  aforesaid  by  tho 
said  James  McHenry,  to  hold  the  same  unto  the 
purchasers  absolutely.    In  witness,  &  o. — E.  Littfa. 

In  order  to  induce  Emile  Levita  to  assign  his 
debt  of  25,0001.  to  Messrs.  Hore  and  Wontner  for 
20002.,  J.  McHenry  signed  the  following  onder- 
taking,  after  adding  the  words  "  as  an  equitable 
settlement  of  disputed  accounts :" 

Jan.  17, 1890. 

Dear  Sir, — In  consideration  of  your  having  at  my 
request  executed  an  assignment  to  Messrs.  Hore  and 
Wontner  of  a  claim  erroneously  admitted  against  my 
estate,  which  had  been  assigned  to  yon  by  your  brother 
Gnstave,  I  undertake  as  soon  as  possible  after  closing  of 
the  arbitration  arranged  between  me,  Bischotfsheim,  and 
Goldsohmidt,  to  pay  you  the  sum  of  six  thousand  pounds 
agreed  between  us  as  an  equitable  settlement  of  disputed 
accounts,  and  am,  always  faithfully,  Jaueb  McHbnbt. 

On  the  24th  of  Feb.  1890,  on  the  petition  of  J. 
McHenry,  supported  by  his  creditors,  an  order 
was  made  annulling  hisoankmptoy.  It  appeared 
from  the  jpetation  that  Emile  Xievita's  proof 
for  25,0002.  had  been  assigned  to  Messrs.  Hore  and 
Wontner  for  20001.,  but  the  agreement  by  J. 
McHenry  to  pay  Emile  Levita  the  additional 
60002.  was  not  disclosed  to  the  court. 

On  the  26th  May  1891  J.  McHenry  died.  Emile 
Levita  then  carried  in  a  claim  iot  the  6000Z. 
aoainst  the  estate  of  J.  McHenry  in  the  action 
wuich  had  been  brought  by  a  creditor  for  adminis- 
tration of  the  estate ;  and  the  chief  clerk  allowed 
the  daim. 

A  summons  was  taken  out  on  the  3rd  Maroh 
1894,  by  Edvrard  Robert  McDermot,  one  of  the 
executors  of  J.  McHenry  and  one  of  the  defen- 
dants in  the  action,  for  uie  administration  of  his 
estate,  asking  that  the  certificate  of  the  chief 
clerk  might  be  varied  by  disallowing  the  claim  by 
Levita  for  60002.  against  the  estate. 

The  evidence  comprised  two  affidavits  by  Emile 
Levita.  in  support  of  his  claim,  and  also  certain 
correspondence  between  J.  McHenry  and  Emile 
Levita,  including  a  letter  by  Levita  of  the  19th 
Dec.  1889,  in  which  he  thanked  McHenry  for  his 
"  very  considerate  offer,"  but  there  was  nothing 
to  show  what  offer  was  referred  to. 

Herbert  Beed,  Q.G.  and  F.  A.  Broxholm  for  the 
summons — The  promise  by  McHenry  to  pay  the 
60002.  to  Emile  Levita  if  he  assigned  his  debt  for 
25,0002.  to  the  trustees  was  a  promise  made  without 
consideration,  and  was  only  a  private  collateral 
bargMn.    They  referred  to 

fall  V.  Dyson,  17  Q.  B.  785 ; 

Murray  v.  Beevet,  8  B.  A  C.  421 ; 

Jaekman  v.  Mitchell,  13  Ves.  581 ; 

Rtbmn  v.  Calye,  1  Doug.  228. 

All  the  facts  of  the  case  ought  to  have  been 
broneht  before  the  court  on  the  petition  for  the 
annulment  of  McHenry's  bankruptcy,  but  the 
court  was  not  informed  of  all  the  tacts  when  the 
order  for  annulment  was  made.  [Nosth,  J. 
referred  to  Steele  v.  Hoe,  U  A.  &  E.  ^31.]    It 
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would  practically  be  a  double  pajment  tf  2000Z. 
-were  paid  by  the  trustees  and  60001.  by 
McHenry's  estate  tor  the  same  debt.  Under  the 
circumstances  the  claim  for  60001.  from 
McHenry's  estate  is  not  such  a  claim  as  ought 
to  be  allowed. 

Sir^.  Watson,  Q.G.  and  Clatuon  f orEmile  Lerita. 
— The  chief  clerk  was  right  in  allowing  the 
claim  for  6000Z.  In  order  that  the  summons 
may  succeed  it  must  be  shown  by  the  other  side 

(1)  that  the  matter  was  in  the  nature  of  a  com- 
position or  scheme  of  arrangement  with  creditors; 

(2)  that  there  was  an  advantage  gained  by  Levita 
OTer  the  other  creditors ;  and  (3)  that  the  arrange- 
ment between  McHenry  and  Lerita  was  not  dis- 
closed to  the  other  creditors  of  McHenry.  AU 
the  cases  cited  by  the  other  side  are  cases  in  which 
there  was  a  composition.  Here  the  transactions 
between  the  trustees  and  each  creditor  for  the 
purchase  of  his  claim  were  independent  of  each 
other.  [North,  J. — Why  was  not  the  whole 
arrangement  in  reference  to  the  sale  of  Levita's 
claim  stated  in  the  deed  of  assignment  by  Lerita 
to  the  trustees  ?]  It  was  not  necessary  to  do  so. 
Then  no  advantage  over  the  other  creditors  of 
McHeniy  was  obtained  by  Levita.  [Nokth,  J. — 
Equality  between  the  creditors  is  not  the  essence 
of  the  matter  so  long  as  the  whole  arrangement  is 
disclosed ;  but  if  the  creditors  are  only  informed 
of  part  of  the  transaction  the  matter  is  very 
different.]  It  is  necessary  for  the  other  side  to 
prove  that  an  advantage  was  gained  by  Levita 
over  the  other  creditors.    They  referred  to 

Jackman  v.  Mitchell  {ubi  rup.) ; 

Smith  V.  Salzmann,  9  Ex.  535  ; 

Ex  parte  MUner  ;  Re  Milner,  53  L.  T.  Bep.  652  ; 
15  Q.  B.  Div.  605. 
In  the  present  case  there  is  no  suggestion  of  a 
composition.  There  is  no  evidence  to  prove  that 
the  transaction  was  unknown  to  the  other 
creditors,  and  there  was  no  general  arrangement 
with  the  creditors.  The  question  is,  whether  any 
other  creditor  was  influenced  by  wluit  Levita  did, 
and  we  submit  no  other  ci-editor  was.  They  re- 
ferred to 

Davidson  v.  McOregtr,  8  M.  *  W.  755  i 

Howden  v.  Haigh,  11  A.  &  E.  1038. 
Levita  was  not  a  party  to  the  application  for  the 
annulment  of  McHenry's  bankruptcy.  McHenry 
was  aa  bad  as  Levita  in  respect  to  this  arrange- 
ment, and  the  executor  of  McHenry,  who  makes 
this  application,  is  in  no  better  position  than 
McHenry. 

F.  A.  Broxhohn  in  replr. — There  are  cases 
where  there  was  no  composition  which  show  that 
a  secret  agreement  with  a  creditor  is  sufficient  to 
vitiate  any  arrangement  with  creditors.  He  re- 
ferred to 

flail  T.  Dyson  [ubi  tup.). 
Ex  parte  Milner ;  Be  Milner  {ubi  tup.),  and  other 
cases  cited  by  the  other  side,  as  far  as  they  are 
applicable  to  the  present  case,  are  in  my  favour. 
The  petition  for  annulment  of  McHenry's  bank- 
ruptey  did  not  disclose  the  secret  agreement  with 
Levita,  and  the  order  annulling  the  bankruptcy 
shows  that  that  agreement  was  kept  back  nx>m 
the  court.  If  Lerita's  claim  for  the  60001.  is 
g;ood,  two  sums  would  be  paid  for  the  same  debt, 
and  the  words  of  the  assignment  to  Messrs. 
Hore  and  Wontner,  "  and  all  other  moneys  (if 
any)  owing  to  the  vendor  as  such  assignee  as 


aforesaid  by  the  said  James  McHenry,"  would 
vest  the  ri^t  to  the  60001.  in  Messrs.  Here  md 
Wontner. 

North,  J. — His  Lordship  read  the  two  aifidaTitt 
by  Levita  and  the  letter  of  the  19th  Dec.  1B89. 
from  Levita  to  McHemr  and  proceeded : — There  is 
no  evidence  to  show  what  the  "  very  considerate 
offer "  mentioned  by  Levita  in  his  letter  of  the 
19th  Dec.  1889  was.  Did  it  refer  to  an  offer  bj 
McHemy  to  pay  Levita  60002.?  The  real 
transaction  is  very  much  in  donbt.  Before 
signing  the  memorandum  of  the  17th  Jan.  1S90, 
which  was  sent  to  him  for  his  sienature,  McHeni; 
altered  it  and  added  the  words  "as  an  eqoit- 
able  settlement  of  disputed  accounts."  Tbat 
would  appear  to  be  a  pure  fiction.  There  is  no 
trace  of  any  disputed  accounte.  The  claim  at 
Levita  is  in  respect  of  a  proof  for  25,0002.  The 
assignment  by  Levita  to  Messrs.  Hore  and 
Wontner  is  dated  20th  Dec.  18S9,  and  the  letter  by 
McHenry  to  Levita  in  which  he  undertook  to  par 
Levita  60002.  "  agreed  between  us  aa  an  eqnibibk 
settlement  of  disputed  accounts,"  is  dated  the 
17th  Jan.  1890,  after  the  assig^iment.  Was  it  aoe 
trtuisaction  P  If  the  arrangement  between 
McHenry  and  Levita  that  Levita  should  reodTe 
60002.  was  not  one  transaction  with  the  assign- 
ment by  Levita  of  his  claim  to  Hore  and  Wonteer 
there  is  no  consideration  to  support  Levita's  claim 
to  the  60002.  If  there  was  only  one  transaction 
I  must  consider  what  the  result  of  that  transactioa 
is.  The  affidavite  of  Levita  make  oat  that  the 
whole  matter  was  one  transaction  as  between 
him  and  McHenry.  The  statement  of  Levita 
amounte  to  this,  that  McHenry  engaged  that  if  be 
(Levite)  would  assign  to  the  trnst^  his  pcotd  for 
25,0002.  at  the  price  of  20002.  for  the  purpose  of 
obtainini?  an  annulment  of  McHenry's  bankruptcy, 
for  whicn  the  consent  of  all  the  creditors  was 
necessary,  then  McHenry  would  at  a  fntnre 
time  pa}r  him  60002.  in  addition  to  the  20002.  In 
my  opinion  that  transaction  cannot  be  a  good  one. 
Tnepetition  to  the  court  for  the  annulment  of 
McHenry's  bankruptoy  stated  to  the  effect  that 
Levita's  claim  had  been  assigned  to  Hore  and 
Wontner  for  20002.,  and  that  Levita's  claim  was 
satisfied ;  and  the  result  of  the  petition  obvioualj 
was  that  the  annulment  was  made  on  the  footing 
that  all  the  creditors  who  had  been  admitted  to 
proof  had  assented  and  were  satisfied,  and  that 
irom  that  time  forward  MoHeniy  was  to  be  free 
from  all  liability  to  such  creditors.  But  in  the 
case  of  Levita  the  25,0002.  admitted  to  proof  bad 
not  been  satisfied  by  the  purchase  for  20002.  if  the 
claim  now  made  for  the  additional  60001. 
is  good.  In  point  of  fact,  the  statement  in  the 
petition  that  the  claim  had  been  assigned  to  Hon 
and  Wontner  for  20002.  was  not  true  if  the 
claim  for  60002.  in  respect  of  the  same  debt  wai 
outstanding.  Again,  if  this  60002.  was  part  of  the 
arrangement  for  the  assignment  of  the  debt  of 
25,0002.  to  Hore  and  Wontner,  why  was  not  the 
arrangement  carried  out  by  the  deed  of  assignment 
in  proper  form  ?  The  reason  appear«  obvious,  for, 
if  it  had  been  stated  in  the  deed,  the  other  creditors 
would  have  asked  for  some  information  about  it 
In  my  opinion  the  deed  was  prepared  in  the  fom 
in  which  it  was  executed  for  the  purpose  of  eon- 
cealiug  the  real  facte.  The  60002.  was  an  induce- 
ment to  Levita  to  execute  the  asagnment  of  fai> 
debt  for  the  purpose  of  obtaining  tiie  annulment 
of  McHenry's  bankruptcy.    ^ — ' "A-"" 
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obligation  to  assign  hia  debt  for  20002.  only.    Bnt 
be  onght  to  hare  taken  caie  to  disclose  the  whole 
transaction,  and,  having  chosen  to  represent  that 
20001.  was  the  whole  purchase  money,  he  cannot 
be  heard  to  say  now  that  he  is  entitled  to  60002. 
beyond  the  20002.  represented  to  be  the  purchase 
money  of  hia  debt.    He  cannot  claim  a  private 
bribe  ot  60002.  after  executing  the  deed  of  assign- 
ment containing  untrue  statements.    In  support 
of   this  view  there    are  many  authorities :    for 
instance,  Jaekman  v.  Mitchell  (13  Ves.  581) ;  flo22 
T.  Dyson  (17  Q.  B.  785),  and  some  older  cases, 
viz.,  Nerot  v.  WaHaee  (8  T.  R.  17)  and  Murray  v. 
Beevee  (3  B.  &  0.  421).    It  is  said  that  Levita  was 
not  before  the  court  when  the  application  for  the 
annnlment  of  McHenry's  bankruptcy  was  made, 
but   he  waa    a    party    to   the  arrangement  for 
obtaining  the  annulment,  'and  Messrs.  Hore  and 
Wontner,  the  persons  he  armed  with  an  untrue 
representation,  were  before   the  court.    Certain 
steps  were  taken  to  procure  an  annulment  of 
McHenry's  bankruptcy ;  and  the  persons  who  took 
them,    or    enabled  them  to  be  taken,   are    not 
entitled  to  come  forward   and  set  up  a  trans- 
action totally    different    to    that   alleged    when 
the  annulment  was   obtained.      The    fact    that 
Levita  was  not   before  the  court  in  the  bank- 
ruptcy proceedings  is  immaterial.     It  was  argued 
that  a  distinction  existed  between  a  case  in  which 
there  was  a  composition  or  scheme  of  arrangement 
between  the  creditors  of  a  debtor  and  the  present 
cue.     I   do   not  think   that  distinction  is  well 
foonded   on   principle.     It  was   also   contended 
that  it  must  oe  shown  that  some  advantage  was 
gained  by    Levita  over  the  other  creditors   of 
McHenry  in  order  to  make  the  claim  for  the  60002. 
inraUd.    No   other  creditor  has  set  up   such  a 
claim.    It  was  also  said  that  there  is  no  evidence 
that   the    arrangement    between    HcHenry  and 
levita  was  not  disclosed  to  the  other  creditors. 
But  it  is  clear  that  only  half  the  true  story  was 
discbsed,  and  that  the  other  half  was  kept  secret. 
It  appears  from  the  affidavits  of  Levita,  that  his 
arrangement  with  McHenry  was  intended  to  be 
kept  secret.    It  was  not  msclosed  to  the  court 
when  the  petition  for  annulment  of  the  bankruptcy 
■was  presented.     If  the  onus  of  proof  be  upon  the 
persona  impeaching  the  transaction,  it  is  suffi- 
«iently  dischai-ged  by  the  facts  I  have  mentioned. 
Under  these   circumstances    the    applicant   has 
mfficienUy  established  his  case.    It  was  said  also 
that  McHenry  was  just  as  bad  as  Levita  in  respect 
to  the  arrangement  between  them.    I  think  he 
•"M.    But  even  if  the  creditors  of  McHenry  had 
not  been  concerned  in  reaisting  the  claim  for 
€0002.  set  up  by  Levita,  the  answer  to  that  argu- 
ment would  be  found  in  the  maxim  In  pari  delicto 
fotior  ett  conditio  defendentis.    In  my  opinion  the 
claim  by  Levita  for  60002.  against  McHenry's 
estate  is  not  one  that  can  be  allowed.    I  must 
therefore  allow  the  summons  to  vary  the  chief 
clerk's  certificate. 

From  this  decision  Mr.  Levita  appealed. 

Fvniay,  Q.C.  and  Clauaon  for  the  appellant. 

Cotent-Hardy,  Q.C.,  Beed,  Q.O.,  and  Broxholm 
for  the  respondent. 

The  arguments  were  similar  to  those  in  the 
«onrt  below,  and  the  following  further  cases  were 
Jwerredto: 

JB»  parte  Dudncorth,  18  Ves.  416 ; 

&  parte  Green,  1  Mont  Dea.  &  De  G.  174  j 


Jaclaon  r.  Davi*on,  4  Bam.  &  Aid.  691  ; 
Ex  parte  Jonee,  L.  Bep.  3  Ch.  App.  144 ; 
Kearley  v.   Thomson,  68  L.  T.  Bep.  150 ;  24  Q.  B. 
Div.  742. 

The  Lord  Ohancellob. — ^This  la  an  appeal 
from   a  judgment  by  which  the  appellant  was 
found  not  entitled  to  prove  against  the  estate  of 
Mr.   McHenry.     The  facts  appear  to  be  these: 
There  was  a  debt  due,  which  was  accepted  aa  a 
proof  in  the  bankru|)tcy  of  Mr.  McHenry,  which 
was  a  baukruptcy  prior  to  the  Act  of  1883,  of  a 
sum  of  25,0002.  to  a  brother  of  Mr.  Levita.    A 
larger  sum  was  claimed,  but  25,0002.  was  admitted 
to  proof.    Mr,  McHenry  was  desirous  of  obtaining 
an  annulment,  of  his  bankruptcy,  and  one  of  his 
creditors,  Mr.  BischofFsheim,  was  also  desirous  of 
obtaining  that  annulment.    Mr.  Bischofisheim  it 
appears  found  a  sum  of  40,0002.  and  placed  it  in 
the  hands  of  two  trustees,  Mr.  Wontner  and  Mr. 
Hore,  with  a  view  to  its  being  used  in  settling 
with  Mr.  McHenry's  creditors  so  that  tiie  bank- 
ruptcy mipht  be  annulled.    Various  creditors  were 
settled  with.      So  far  as  appears  the  different 
creditors  were  settled  with  on  different  terms. 
There  was  a  difficulty  about  paying  Mr.  Levita 
more  than- a  sum  of  20002.  out  of  the  fund  which 
had  been  provided,  in  order  to  obtain  an  assign- 
ment of  hia  debt  to  the  trustees.    Thereupon  it 
was  agreed  that,  if  he  would  sign  that  instrument, 
Mr.  McHenry  would  undertake  to  pay  him  a  sum 
of  60002.     That  that  agreement  was  entered  into 
there  is  no  dispute.    It  is  evidenced  by  docu- 
ments about  which  there  is  no  question,  and  the 
fact  was  communicated  to  the  assignees  of  the 
debt.     Thereupon  the  assignment  was  executed 
and  the  assignees    upon  its  execution  were  of 
course  in  a  position  to  consent  to  the  bankruptcy 
being  annulled.    A  petition  was  then  filed  in  the 
bankruptcy  asking  for  the  annulment,  and  there 
was  a  schedule  to  that  petition  showing  the  names 
of   the    creditors    who    had    proved,    and  what 
had    become    of   their    debts  which  had    been 
paid  or  satisfied,  who  consented,  and  in  the  ease 
of  an  assignment  to  whom  the  debt  had  been 
assigned.      The  bankruptcy  was  annulled ;   but 
the  question  now  arises.  Can  a  claim  be  made 
against  Mr.  McHenry's  estate  for  this  sum  of 
60002.  ?     Obviously  it   is  a    debt    beyond    con- 
troversy, unless  it  can  be  shown  that  ike  agree- 
ment   between    Mr.  McHenry    and  Mr.  Levita, 
although  made  in  point  of  fact,  was  void  in  point 
of  law.    Of  course  it  can  only  be  void  if  it  was 
an  agreement  immoral  or  against  the  law  aa  being 
ag&inst  public  policy.    The  case  was  presented  in 
this  way  :  It  was  said  that  thia  payment  or  pro- 
mise to  pay  60002.  waa  kept  back  from  the  know- 
ledge of  the  other  creditora  and  concealed  from 
the  court ;  that  consequently,  having  been  ao  con- 
cealed both  from  the  creditora  and  m)m  the  court, 
it  was  an  ax^reement  which  could  not  be  sustained. 
Now  that  depends  entirely  upon  what  duty  there 
was  to  the  court  on  presenting  a   petition    of 
thia  description,  which  depends  again  upon  the 
functions  possessed  by  the  courts,  what  evidence 
they  would  require  or  ought  to  require  in  order  to 
determine  whether  the    bankruptcy   should    be 
annulled  or  not.    It  appears  to  me  that  all  that  the 
court  had  to  consider  was  whether  in  point  of  fact 
all  those  persons  who  were  creditors,  or  who  repre- 
sented the  creditors  by  assignment  of  their  deots, 
consented  to  the  annulment  and  desired  it     If 
they  did,  then   it  seems  to   me  tiui(t   all   itas 
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established  which  it  was  neoessaiy  for  the  court 
to  be  satisfied  of  before  annulling  the  bankruptcy. 
It  is  laid  down  in  Ex  parte  Duckworth  {whi  sup.) 
that  the  requisite  to  the  annulment  ia  the  consent 
of  the  creditors  who  had  alreadj  proved.  The 
only  authority  brought  before  our  notice  suggest- 
ing that  in  such  a  ease  the  court  mi^ht  hold  its 
luuid  was  the  dictum  of  Lord  Cairns  in  Ex  parte 
Jones  {ubisup.),  where  he  was  not  prepared  to  say 
that,  aIthon(^  all  the  creditors  present  oonsented, 
it  might  not  be  right  to  withhold  the  consent 
to  the  annulment  in  the  interest  of  absent 
creditors.  It  is  quite  unnncessaty  to  express  an 
opinion  whether  tliat  be  a  well-founded  yiew  or 
not ;  it  does  not  arise  in  the  present  case.  This  is 
not  a  case  of  absent  creditors  at  all.  All  we  haye 
to  consider  is,  whether  there  was  any  necessity  for 
bringing  before  the  court  more  than  the  fact  of 
the  consent  of  the  original  creditors  or  their 
assignees,  and  I  think  there  was  not.  But  then  it 
was  said,  though  it  m^  not  haye  been  necessary 
to  inform  the  court  of  the  considerations  whica 
led  all  the  creditors  or  their  assignees  to  assent, 
yet,  if  you  purport  to  communicate  it,  you  must 
communicate  it  truly.  But  in  the  present  case, 
first  of  all  I  do  not  see  that  there  was  any  untruth 
in  the  representation  made  to  the  court.  It  was 
perfectly  true  to  say,  as  was  said  on  the  face  of 
the  deed,  that  it  was  in  consideration  of  20002. 
paid  by  the  assignees  that  the  assignment  had 
been  made.  It  was  not  the  less  true  because 
there  was  a  collateral  agreement  between  Mr. 
McHenry  and  Mr.  Leyita  which  inyolyed  a 
promise  to  pay  in  the  future  another  sum.  It 
seems  to  me  to  have  been  no  more  necessary  to 
communicate  that  promise  by  Mr.  McHeniy  to 
Levita  than  it  would  have  been  to  communicate 
any  promise  made  by  the  debtor  to  any  one  of  his 
creditors,  and  it  was  hardly  contended  by  Mr. 
Beed  that  there  was  any  such  obligation.  I  do 
not  see  therefore  that  this  was  in  fact  concealed 
in  the  true  sense  of  that  word  from  the  court. 
Bat  it  also  seems  to  me  to  be  clear  that  not  to 
communicate  immaterial  facts — facts  which 
would  not,  or  ought  not  to,  have  affected  the 
judgment  of  the  court  if  they  had  been  communi- 
cated— can  never  be  a  ground  for  declaring  the 
transaction  void,  or  for  saying  there  had  been  a 
breach  of  duty.  All  that  is  material  no  doubt 
you  are  bound  to  disclose.  Tou  are  boimd  not  to 
mislead  the  court  into  supposing  the  material 
facts  to  be  other  than  they  are;  but  to  say  that 
you  are  bound  to  state  to  the  court  every  imma- 
terial fact  appears  to  me  to  be  a  notion  of  duty 
very  far  from  exact.  Therefore  I  cannot  see  in 
the  present  case  that  it  can  be  said  in  any  way 
that  the  court  was  deceived  or  misled.  Then, 
how  about  the  other  creditors  ?  If  it  were  a  case 
in  which  all  the  creditors  were  dealing  on  a 
common  basis,  or  understood  that  they  were  dealing 
on  a  common  basis — that  is  to  say,  if  they  were  act- 
ing together  and  were  agreeing  to  annul,  or  consent- 
ing to  an  annulment,  in  consideration  of  receiving 
some  proportionate  shares  or  some  named  sum 
out  of  a  fund  that  was  to  be  distributed  among 
them — then  I  quite  agree  that  any  person 
who  was  bargaining  behind  the  rest  for 
a  private  superiority  for  himself  could  not 
maintain  the  transaction  for  a  moment. 
Or  I  would  go  further  and  say,  if  any  bargain 
made  by  one  creditor  with  the  debtor  were  to  his 
knowledge  to  be  kept  back  in  order  that  the  other 


creditors  might  be  induced  to  take  the  oonrae  of 
aeteeing  to  an  amnnlment  upon  the  suppootiim 
that  he  was  receiving  less  than  he  reaU;'  m 
receiving,  that  again  would  be  in  the  nature  d  t 
fraud   upon  the  creditors,  and  the  transaction 
could  not  be  supported.    But  in  the  present  cue 
notluuLtg  of  the  Kind  appears,  and  I  am  saiisSed 
that  there  is  no  foundation  for  any  snggestion  d 
that  kind.    It  is  obvious,  when  one  looks  at  ibt 
facts  appearing  on  the  affidavits,  there  was  not  i 
pretence  for  sajring  tiiat  the  creditors  were  bemg 
treated  on  the  same  basis  by  any  proportioiuite 
payments;  and  with  regard  to  the  alleged  con- 
cealment of  this  arrangement  from    the  other 
creditors  and  from  the  court,  where  is  the  evidence 
that  Mr.  Levita  was  a  party  to  any  soch  conceal- 
ment P    Mr.  Levita  had.  nothing  to  do  with  the 
petition  for  annulment,  or  the  form  which  it  took, 
or  the  facts  which  were  disclosed  in  it.    I  cannot 
see  a  trace  of  his  having  given  any  direction  or 
made  any    suggestion  to  the  assignees  or  lb. 
McHenry  that  uiis  was  not  to  appear  in  any  state- 
ment or  was  to  be  concealed  in  any  way.    It  mi 
made  known  to  the  trustees,  it  certainly  was  not 
kept  back  from  them,  and  I  cannot  see  a  trace  of 
any  agreement  that  it  should  be  kept  back  from 
anylx^y.   If  so,  that  seems  to  me  to  be  concliuiTe 
of  one  part  of  the  case  which  was  put  forward  hj 
Mr.  Beed,  because  it  could  only  be  a  contract 
which  was  void  because  concealed,  if  "  concealed" 
means    concealed  by  arrangement   between  ihe 
debtor  and  the  creditor.    If  it  was  an  arrangement 
not  intended  to  be  concealed  itom  the  oomi 
because  Mr.  McHenry  himself  chose  to  oonoed 
it  that  of  course  could  not  enable  him  afterwards 
to  set  up  that  fact  and  treat  the  transaction  u 
void.    I  think  that  the  learned  judge  has  first  of 
all,  apparently  by  an  oversight,  regarded  this  ask 
case  in  which    by  the  transaction    the    debtor 
became  discbaxged.    He  said  he  was  to  become 
freed  from  his  debts  on  those  terms.     That  is,  d 
course,  a  mistake :  he  did  not  become  dischai;^ 
at  all.    When  the  bankruptcy  was  annulled  em; 
right    of    every    creditor   came    into    existence 
in  the  same  force  as  it  had  before  his  adjndi- 
cation.      Now,    as    regards   the  cases,   none  of 
them  really  are  authorities  for  the  propositioB 
contended  for  in  Jackman  v.  Mitchell  {vbi  rap.), 
which  is  the  earliest  case.     A  bond  was  there  held 
bad  the  giving  of  which  was  not  communicated 
to  the  omer  creditors,  it  having  been  given  to 
secure  to  one  creditor  the  deficiency  of  his  debt 
and  interest  beyond  the  composition  for  the  pur- 
pose of  inducing  him,  he  being  the  largest  creditor, 
to  execute  the  deed  and  thereby  to  get  the  other 
creditors  to  follow  his  example,  and  so  extricate 
the  debtor  from  his  difficulties.    This  was  a  clear 
case  of  fraud  upon  the  other  creditors  who  were 
induced   to  suppose    that   the    largest  creator 
was  consenting  on  certain  terms,  and  so  agreed  to 
the  same  terms  when  both  parties  to  the  agree- 
ment  knew  that  it  did  not  represent  the  truth- 
This  was  a  case  in  which  it  is  obvious  the  transac- 
tion could  not  stand.   Then  the  next  case  dted  was 
HaU  v.  Dyson  (u6t  sup.),  where  there  was  an  agree- 
ment by  the  attorney  of  an  insolvent  with  one  of 
the  creditors  who  had  given  notice  of  oppoaitioB 
that  for  a  certain  sum  of  money  he  would  not 
oppose.    Lord  Gampbell  held,  that  was  a  frand 
on  the  insolvency  laws.    He  said  (17  Q.  B.  791): 
"  In  the  present  case  the  creditor  is  as  it  were 
bought  on,  and  he  wajs  under  a  moral  oUi^tion 
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to  oontmne  Ida  oppositioii,  inasmuch,  as,  by  giving 
notice  of  it,  he  had  led  the  other  creditors  to 
lielieTB  that  he  really  intended  to  oppose.  The 
otHiseqnence  of  his  withdrawing  is,  that  jnstice 
is  disappointed,  because  the  adjudication  is  made 
without  the  proper  iuTestigation  havine  taken 
place."  '.What  bearing  that  has  upon  suon  a  case 
ae  the  present  I  am  at  a  loss  to  conceive,  because 
I  do  not  see  any  moral  obligation  on  Mr.  Lievita 
here  with  regard  to  the  other  creditors  whose 
transactions  we  are  considering.  Then  the  third 
case  was  Murray  v.  Reeves  {ubi  sup.),  which  is  a 
caae  of  the  same  description  as  Hall  v.  Dyson  {ubi 
*»p.).  Then  in  Nerot  v.  Wallace  {ubi  sup.)  a 
promise  was  made  by  a  friend  of  the  bankrupt 
when  he  was  on  his  last  examination  that,  in  con- 
sideration that  the  assignees  and  commissioners 
would  forbear  to  examine  him  ^uching  ceilain 
inms  which  be  was  charged  with  liaving  received 
and  not  accounted  forj  he  would  pay  such  sums 
as  the  bankrupt  had  received  and  not  accounted 
for.  That  was  held  void  as  being  against  the 
policy  of  the  bankruptcy  laws  as  tending  to 
hush  up  malpractice^  instead  of,  in  the  public 
interest,  securing  full  inquiry  into  them.  None 
of  those  cases  seem  to  me  to  have  any  bearing 
at  all  on  the  present  one.  For  the  reasonsl 
have  given  I  am  unable  to  agree  with  the 
learned  judge,  and  I  think  this  appeal,  must  be 
allowed. 

LiKSiiET,  Ij.  J. — t  am  ioi  the  same  opinion.  It 
i^pears  to  me  that  the  key  to  this  case  is  to  )>e 
ioond  in  the  fact  that,  when  the  creditors  oon- 
Mnted  to  the  annulment  of  adjudication  of  bank- 
rnptoy«  each  creditor  consented  upon  snoh  terms 
aa  be  thoi^ht  proper.  They  did  not  work  in  unison. 
It  is  not  wee  a  composition  deed  or  anythii^  of 
that  kind.-  The  bankrupt  made  the  best  arrange- 
noit  he  could  witti  each  creditor,  and  all  uie 
«oart  usually  inquires  into  is  whether  all  the 
ereditois  consent.  It  is  very  unusual — I  do  not 
say  it  never  happens — that  anybody  should  inquire 
into  the  terms  upon  which  that  consent  is  given, 
and  here  no  creditor  who  consented  did  in  fact 
n{M»8ent  to  the  others  that  he  did  so  npon  any 
(uticalar  terms ;  there  was  no  common  oasis  <d 
consent,  and  no  creditor  can.  say  with  truth  that 
be  consented  npon  the  supposition  that  the  other 
Creditors  w»«  consenting  upon  the  same  terms. 
That  is  not  the  present  arrangement.  Each 
creditor  makes  his  own  bargain,  and  when  once 
yon  get  that  clearly  beforeyou  it  is  difficult  to  see 
*^  objection  there  is  to  this  alleged  conceal- 
neni  Now  the  facts  were  these-.  [His  Lord- 
•hip  repeated  them.]  When  the  authorities 
«n  conaidered,  they  are  olearly  distinguishable, 
Vot  only  on  the  facts,  but  upon  the  prinoiples 
4>plioable  to  them.  The  nearest  authority  Uiat 
Mars  upon  this  case  is  Smith  v.  Saltmann  (9  Ex. 
S^).  There  Parke,  B.  savs  very  pertinently: 
f  Unlees  it  was  shown  that  the  agreement" — ^that 
H  the  one  there  in  .question — "  was  entered  into 
npon  the  understaDOing  that  all  the  oreditora 
vera  to  be  upon  the  same  footing,  and  that  the 
plaintifi  was  put  upon  a  better  footing,  or  that  the 
waintiff  signed  tluB  petition  for  the  purpose  of 
Ododi^  the  other  creditors  to  do  so,  there  is  no 
naod."  That  decision  is  very  near  this,  for  it 
happens  to  be  an  annulment  case,  and  it.  is  the 
^MKst  that  I  can  find.  -  I  do  not  see  that  there 
U  anything  which  taints  this  promise  to  pay 
I«TiU  the  sum  of  60002.    I  think  that  the  view 


taken  by  the  chief  clerk  is  right,  and  that  the 
appeal  odght  to  be  allowed. 

Save'y,  KJ. — I  am  also  of  opinion  that  this 
appeal  must  be  allowed.    I  am  of  opinion  that  the 
respondent  has  entirely  failed  to  satisfy  tlie  court 
that  there  has  been  any  fraud  either  upon  the 
court  or  upon  the  creditors  themselves.    I  should 
be  very  sorry  that  anything  which  fell  from  us 
should  in  the  least  degree  affect  the  salutary  rule 
that  those  who  apply  to  the  court  for  an  order  are 
bound  at  their  own  risk  to  state  all  material  facts, 
and  that  if  they  fail  to  disclose  any  material  facts 
they  are  liable  to  have  any  order  which  may  be 
obtained  set  aside.      But  that  applies  only  to 
material  facts,  and  I  fail  to  see  now,  when  this 
case  is  understood,  that  any  material  facts  were 
withheld  from  the  court.     The  function  of  the 
court  seems  to  me  to  have  been  confined  to  seeing 
that  all  the  creditors  consented,  including  under 
the  name  of  creditors  those  who  had  become  the 
assignees  of  debts  which  had  been  proved.      Of 
course,  for  the  purpose  of  proving  the  title  of 
those  assignees,  the  deeds  oi  assignment  had  to 
be  produced;  but  I  conceive  that  the  only  function 
of  the  court  was  to  see  that  it  had  we  proper 
parties  before  it  to  give  consent,  and  that  those 
parties    did    give  consent.      I    am  therefore  of 
opinion,  for  the  reasons  which  have  already  been 
stated  by  the  Lord  Chancellor,  that  there  was  no 
fraud  upon  the  court,  nor  can  I  see  that  there 
was  any  fraud  whatever  upon  the  creditors.    It 
was  uttorlv  unlike  a  composition,  the  principle 
of  which  IS  that  all  the  creditors  share  alilce. 
Each  creditor  here  was  entitled  to  make  his  own 
bareain,   and  unless    it    can  be   proved  that  a 
creditor  was  induced  to  part  with  his  debt  for  a 
smaller  sum  in  consideration   of    this  creditor, 
Levita,  having  agreed  to  accept  20002.  only,  I  fail 
to  see  how  there  can  be  any  fraud  upon  the 
creditors.     The  creditors  consented    before  the 
petition  was  presented,  and  each  of  the  credi- 
tors gave  his   consent,  not  on  account  of  any- 
thing   which  had  taken   place  between    Levita 
and  Wontner  and  Hore,  or  between  Levita  and 
McHenr^,  but  each  in  consequence  of  the  negotia- 
tions which  had  been  conducted  vrith  himBelf  and 
in  which  each  creditor  made  the  best  bargain 
he  could  in  bis  own  interest.    The  cases  which 
have    been    referred    to    seem    to    me    capable 
of    being  divided   into    two    classes.    The    first 
class  includes  cases  where  a  secret  inducement 
is  offered   to   one  creditor  to  execute    a    com- 

n'tion  deed,  or  to  accept  a  composition  on  the 
ing  that  all  the  creditors  fare  alike.  Of 
course  in  that  case  it  would  be  an  obvious  fiuud 
on  the  other  creditors  who  agree  to  accept  a  com- 
position payable  pro  rata  to  all,  if  one  creditor 
was  enabled  by  a  secret  bargain  to  obtain  a  better 
advantage  for  himself ;  and  that  would  be  all  the 
more  so  where,  as  in  modem  cases,  a  specified 
majority  of  the  creditors  have  power  to  bind  the 
minority.  The  second  class  of  cases  is  where 
a  creditor  has  been  induced  to  witlidraw  his 
opposition  to  the  insolvent  or  bankrupt,  or  to 
withdraw  a  bankiniptcy  petition,  in  consideration 
of  some  pecuniary  advantage.  -  There  it  has  been 
held  that  the  creditor  in  opposing  the  inaolrent  or 
bankrupt,  or  in  presenting  a  bamonptcy  petition, 
is  actii^  on  behialf  of  all  the  creditors  genetaUr, 
and  for  this  reason,  that  if  he  did  not  put  himself 
forward  to  present  a  bankruptcy  petition  or  to 
conduct  the  opposition  to  the  debtor  and  have 


Digitized  by 


Google    — 


508-Vol.  LXXI.] 


THE  LAW  TIMES. 


[D«e.  8,UK 


Ot.  of  App.] 


Nutter  v.  Holland. 


[Ot.  of  App. 


him  pnUicIy  examined,  other  creditors  would  do 
BO,  and  he  is  in  fact  putting  himself  forward  to 
act  in  the  interests  of  all,  and  there  is  the  further 
reason  that  it  is  a  matter  of  public  interest  that  the 
public  examination  of  a  debtor  should  not  be  stifled. 
I  am  of  opinion  that  none  of  the  decided  cases 
are  adverse  to  Mr.  Finlav's  argument,  and  I  think 
the  case  of  Smith  t.  SaUmann  [ubi  tup.)  referred 
to  by  Lindley,  L. J.,  supports  the  view  that  we  are 
taking  of  this  case.  I  am  therefore  of  opinion 
that  the  appeal  ought  to  be  allowed. 

Solicitors  for  the  appellant,  Linhlater  and  Co. 

Solicitors  for  the  respondent,  Horet  and 
Pattitton. 


Thursday,  Aug.  2. 

(Before  Likdlet,  Lopks,  and  Davet,  L.JJ.) 

Nutter  «.  Holland,  (a) 

APPEAL    FROM    THE    PALATINE    COURT    OF 
LANCASTER. 
Practice — Payment  into  court — Money  for  Khieh 
trustee  liable,   but  not  actually  in  his  hands — 
Order  iF.,r.  3(d). 
Money  cannot  be  ordered    to  be    paid  into  court 
under  Order  LV.,  r.  3  (d),  unless  it  is  actually 
in  the  hands  of  an  executor,  administrator,  or 
trustee,  and  it  is  not  sufficient  that  he  is  respon- 
sible for  it,    and  that  it  ought    to  be  in  hi* 
hands. 
Be    Chapman ;    Fardell  v.  Chapman  (54  L.    T. 

Bep.  13)  overruled. 
Decision  of  Robinson,  V.C.  affirmed. 
The  defendant  Holland  was  the  executor  and 
trustee  of  the  will  of  Mrs.  A.  Nutter,  who  died  on 
the  Ist  March  1886,  and  the  plaintiffs  were  J.  P. 
Nutter,  who  was  the  other  trustee  and  a  beneficiary 
under  the  'will,  and  also  some  of  the  other  bene- 
ficiaries. 

On  the  8th  Sept.  1886  an  account  was  sent  to 
the  bendiciaries  in  the  name  of  the  defendant's 
then  firm,  showing  that  the  defendant  had  in 
hand  the  sum  of  1239Z.  8«.  9d.  The  defendant 
and  the  beneficiaries  met  on  the  9tb  Sept.  1886, 
and  the  beneficiaries  signed  a  release  to  the 
execator,  and  the  defendant  paid  to  certain 
persons  one-fourth  share  of  the  residue,  viz., 
3092.  17s.  'id.,  and  he  retained  the  other  shares, 
amounting  to  929!.  lis.  6d.  for  inyestment  in 
pursuance  of  the  terms  of  the  will. 

At  this  meeting,  besides  the  residuary  accounts, 
the  defendant  produced  an  affidavit  made  by  him 
for  the  purposes  of  the  inland  Revenue  containing 
the  usual  paragraph  that  the  aggregate  amount  of 
the  testatrix's  debts  was  502. 13is.  6d.,and  that  there 
was  no  money  out  on  mortgage. 

On  the  31st  Maj  1892  the  defendant,  who  was  a 
solicitor,  was  adjudicated  a  bankrupt,  and  was 
subsequently  suspended  from  practice  for  five 
years. 

The  plaintiffs  were  afterwards  unable  to  obtain 

any  information  from  the   defendant  as  to  the 

investments  representing  the  sum  of  9292.  Us.  6d. 

The  sum  of  1202.  was,  however,  paid  into  a  bank, 

leaving  8092.  11«.  6d.  unaccounted  for. 

The  plaintiffs  then  served  the  defendant  with  an 
originating  motion  under  Order  XLYIII.,  r.  3, 
snb-sect.  (d)  of  the  Palatine  Court,  corresponding 
to  Order  LY.,  r.  3,  sub-sect,  (d)  of  the  Rules  of 

(•)  Reported  by  W.  C.  Bias,  Eaq.,  BurUter-at-I.aw. 


the  Supreme  Court,  asking  that  he  might  le 
ordered  to  pay  into  court  the  sum  of  8092. 11<.  fid. 
with  interest  at  the  rate  of  4  per  cent,  from  the 
8th  July  1892,  the  sum  of  8092.  lis.  6d.  bem^  put 
of  the  estate  of  the  said  Alice  Nutter  and  m  tk 
hands  of  the  defendant  in  his  character  of  i 
trustee  under  the  sud  will,  and  that  the  defendant 
might  be  ordered  to  pay  the  costs  of  the  appUo- 
tion,  and  for  the  purposes  aforesaid  all  proper 
directions  might  be  given,  or  that  such  fnruier  or 
other  order  might  be  made  as  the  nature  of  tlie 
case  might  require,  and  to  his  Honour  might 
seem  fit. 

The  defendant  filed  an  affidavit  which  {irUeralU) 
stated  that,  without  the  assistance  of  the  booh 
and  papers  of  his  late  firm,  he  was  unable  to  nuke 
out  a  further  or  better  account  of  the  estate  thu 
thereafter  appeared.  An  account  was  annexed 
which  showed  payments  to  the  amount  of  8112. 
The  plaintiffs  disputed  this  account,  and  the 
defendant  was  cross-examined  upon  this  affidavit, 
and  it  appeared  that  an  item  in  it  of  3J0J. 
was  an  alJeeed  security  purporting  to  he  for 
money  lent  by  the  testatrix  in  her  lifetime,  but 
which  the  defendant  alleged  he  in  fact  provided 
and  retained  the  seciuity,  but  never  mentioned  it 
in  the  accounts  or  to  the  beneficiaries,  bnt  be 
admitted  he  had  repaid  himself  out  of  the 
9292. 11«.  6d.  retained  by  him  for  investment 

Before  the  Vice-Chancellor  the  plaintifB 
admitted  investments  to  the  amount  of  2502. 
leaving,  as  they  alleged,  a  balance  in  the  handi  d 
the  defendant  uninvested  of  5592.  lit.  M.,  and 
they  alleged  that  the  statements  of  the  defendant 
respecting  this  sum  were  false,  and  that  the 
mortgage  above  mentioned  was  a  bogus  mortgage. 

The  summons  came  before  the  Vice-ChanoelW 
of  the  Palatine  Court  of  Lancaster  on  the  14th 
March  1894,  when  the  defendant  did  not  appear, 
and  the  order  asked  was  made,  but  on  the  13th 
April  the  defendant  moved  to  discharge  it. 

Maberly  for  the  defendant. 

Mansfield  for  the  plaintiffs. 

The  Vice-Chancbllor. — This  is  a  motion  to 
discharge  or  vary  an  order  which  I  made  on  the 
14th  March  last,  which  has  not  yet  been  dra'nii  up. 
bnt  that  motion  was  made  on  the  application  of 
Joseph  Preston  Nutter,  Mary  Ann  Turner,  and 
others,  the  plaintiffs,  against  W.  T.  Holland,  that 
the  defendant  might  be  ordered  to  pay  into  court 
a  sum  of  8092. 11«.  6d.,  being  part  of  the  estate  d 
Alice  Nutter,  deceased,  and  in  the  hands  of  the 
defendant  in  his  character  of  trustee  under  the 
said  will,  and  that  the  defendant  be  ordered  to  ^J 
the  costs  of  this  application.  When  that  motion 
came  before  me  the  defendant  did  not  appear, 
and  he  had  not  apparently  instructed  any  counsel 
to  appear  for  him,  nor  had  he  filed  any  affidavit  is 
answer  to  the  motion.  On  the  14th  March  an 
order  was  made  on  the  plaintiff's  affidavit  for  the 
defendant  to  pay  the  whole  of  the  8092.  subject  to 
certain  deductions,  into  court.  At  the  same  time 
the  order  went  to  this  effect,  that  the  defendant 
was  to  be  at  liberty  to  move  to  discharge  or  yaij 
the  order  inasmuch  as  there  had  been  some  little 
change  in  the  sittings  of  the  court,  and  I  was  not 
quite  satisfied  that  he  knew  of  that  change,  or 
that  he  had  an  opportunity  of  bein^  heard.  He 
now  applies  to  alter,  or  vary,  or  discharge  thU 
order,  and  the  whole  matter  has  now  been  thrashed 
ont  very  thoroughly  before  me,  and  I  have  to 
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decide  what  is  to  be  done  npon  the  motion.  Now 
first  of  all,  the  question  of  tne  payment  of  money 
into  amrt  by  a  trustee  rests  upon  one  of  two 
co'arses  of  procedure.  The  first  is  where  there  is 
an  admission  in  the  pleadings,  or  where  thei-e  is 
an  admission  by  the  defendant  that  he  holds  the 
money.  That  is  an  old  practice.  It  was  well 
established  in  the  Court  of  Chancei-y  long  before 
the  Judicature  Act,  and  in  HoUia  v.  Burton  (67 
L.  T.  Rep.  146, 149 ;  (1892)  3  Ch.  226, 235)  Lindley, 
L.J.  says  that  the  practice  in  that  respect  is  not 
Taried  by  the  Judicature  Acts  from  wha';  it  was 
under  the  uld  practice.  If  you  are  moving  against 
a  trustee  or  an  executor  to  compel  him  to  pay 
money  into  court  in  an  action,  you  must  do  so  upon 
a  clear  and  distinct  admission  by  the  defendant 
that  he  has  that  money  in  his  hands.  I  do  not 
know  that  I  need  go  into  the  cases  upon  it,  but 
tiie  admission  need  not  necessarily  be  in  the 
pleadings.  It  may  be  even  by  letter,  or  may  even 
be  by  the  account  of  an  accountant.  There  is  no 
log^ested  admission  here,  and  if  it  were  put  upon 
admission  I  think  it  would  be  very  difficult  to 
find  in  the  papers  in  this  motion  such  a  clear 
admission  by  the  defendant  that  I  could  order 
him  to  pay  the  money  in  under  that  practice.  The 
other  practice  is  regulated  by  the  Kules  of  the 
Supreme  Court,  Order  LV.,  r.  3,  referring  to 
originating  summonses.  In  this  court  it  is,  of 
course,  on  originating  motion  for  payment  into 
coart  of  any  money  in  the  hands  of  the  executor 
or  administrator,  or  trustee,  and  it  is  under  a 
nimmons  of  that  description  that  this  application 
is  made,  and  in  considering  whether  the  summons 
is  right  or  not  there  are  two  decisions  to  which  I 
nay  refer.  One  is  the  decision  of  the  House  of 
Lords  in  the  case  of  Dowse  v.  Gorton  (64  L.  T.  Rep. 
809,  813;  (1891)  A.  C.  190,  202),  where  Lord 
:  Hacnaghten  says :  "  I  apprehend  it  would  not  be 
:  competent  for  an  applicant  on  an  originating 
summons  to  ask  for  or  obtain  otherwise  than  by 
consent  an  order  founded  on  breach  of  trust  or 
inquiries  pointing  to  wilful  default."  The  other 
is  a  decision  of  Eay,  J.  (now  Kay,  L.J.)  in  Be 
Chapman ;  FardeU  v.  Chapman  (54  L.  T.  Rep.  13). 
Thwe,  undei-  an  originating  summons  which  asked 
for  administration  of  the  estate  as  well  as  pay- 
Biant  into  court,  the  learned  judge  ordered  the 
trostees  to  pay  into  court  the  sum  of  7099Z.  12B.3d., 
part  of  the  estate  improperly  used  bv  them.  Now 
I  do  not  know  whether  it  is  possible  to  reconcile 
these  two  decisions.  If  it  is  not,  then  of  course 
the  decision  of  the  House  of  Lords  is  the  more 
binding  decision  upon  me,  and  what  Lord 
lilacnaghten  says  seems  to  me  to  be  perfectly 
good  sense,  and  also  to  be  in  accordance  with  the 
exact  words  of  the  order,  which  provides  that  the 
court  may  order  that  payment  mto  court  should 
he  made  of  any  money  in  the  hands  of  the 
wecntor  or  administrator,  or  trustee.  If,  there- 
fore, yon  have  a  case  in  which  it  is  distinctly 
proredthat  money  is  in  the  hands  of  an  executor, 
*dmi]iistrator,  or  trustee,  there  is  jiuisdiction  for 
the  court  to  order  that  the  money  be  paid  into 
court  for  its  protection,  to  be  dealt  with,  of  course, 
■ccording  to  the  rights  of  the  parties  to  the 
money  when  it  has  been  so  paid  in.  But  I 
apnreoend  that  the  very  foundation  of  such  an 
oraer  as  that  must  be,  that  there  is  money  actually 
m  the  hands  of  the  trustee  who  is  ordered  to  pay 
it  in,  and  it  does  not  seem  to  me  to  be  enough  to 
prove  that  there  was  money  once  in  bis  hands  and 


to  saj,  "  You  have  received  that  money,  you  are 
not  justified  in  doing  that,  and  we  accordingly 
ask  the  court  to  order  you  to  pay  that  money 
into  Qourt  now,  and  to  ^cide  upon  this  motion 
that  you  have  not  been  discharged  from  the 
receipt  of  those  moneys  by  those  various  invest- 
ments which  you  say  you  have  made."  I  think  the 
order  points  entii-ely  to  a  diflei'ent  state  of  things. 
It  points  to  a  state  oE  things  in  which  the  cash 
which  is  asked  shall  be  paid  into  court  is  actually 
in  the  hands  of  the  trustee.  Now  in  this  case 
there  can  be  little  or  no  doubt  but  that  the 
trustee  once  had  this  money  in  his  hands.  The 
residuary  accounts  which  have  been  proved  show 
that  the  estate  consisted,  among  other  things,  of  a 
considerable  sum  of  consolidated  stock  in  the 
London  and  North-Western  Railway  Company. 
It  also  appears  fi-om  the  defendant's  depositions 
that  those  stocks  were  sold.  He  says  :  "  Referring 
to  the  account  furnished  by  Holland  and  CaUis 
(that  is  his  late  firm),  "  I  say  that  1189«.  13s.  8d. 
was  realised  by  the  sale  of  the  railway  shares, 
and  the  gross  estate  is  1342Z."  And  further  on 
he  says :  "  The  estate  "  (that  is  the  9292.  lis.  6d.) 
"  has  never  been  in  my  hands.  It  has  been  under 
the  control  of  Holland  and  Callis  for  a  short  time. 
As  the  investments  were  made  they  came  under 
the  control  of  Nutter  and  myself  as  trustees." 
Now  that  statement  is  certamly  not  accurate. 
The  money  I  believe  did  come  under  his  sole 
control  at  one  time,  but  I  canuot  believe,  after 
reading  through  all  these  depositions  and  all  the 
affidavits,  that  the  money  is  now  in  his  hands  in 
the  sense  in  which  it  ought  to  be  if  I  am  to  make 
an  order  for  payment  of  the  money  into  court. 
He  is  liable  for  it,  as  I  have  pointed  out  more 
than  once  during  the  argument,  and  unless  he 
can  discharge  himself  by  proper  investment  or 
proper  application  of  the  money  he  will  be 
ordered  to  pay  the  amount  at  the  hearing  of  the 
action  or  when  the  accounts  have  been  properly 
taken  before  the  district  registi-ar;  but  to  say 
that  be  now  has  this  money  in  his  hands  as  trust 
money  which  he  is  liable  to  pay  into  court  under 
that  order,  is  a  conclusion  at  which  I  cannot 
arrive  after  a  most  careful  consideration  of  all  the 
affidavits.  It  therefore  seems  to  me  that  the 
plaintiffs  by  bringing  this  motion  have  attempted, 
to  adopt  a  procedure  which  is  not  I'eallv  applicable 
to  the  present  case.  I  think  I  shall  be  doing 
justice  in  the  case  by  not  giving  either  party  any 
costs.  I  make  no  order  on  this  motion,  except  to 
discharge  the  order  made  on  the  14th  March  last. 

From  this  decision  the  plaintiffs  appealed. 

Mopkinson,  Q.C.  and  T.  E.  Mansfield  for  the 
appellants. — The  defendant  by  his  account  has 
admitted  that  he  has  had  this  money  in  his  hands. 
He  has  not  shown  that  it  has  been  properly 
invested,  and  he  can  be  ordered  to  pay  it  into  court. 
It  is  not  necessaiy  to  show  that  he  has  it  in  his 
bands  now.  It  would  be  no  answer  for  a  person 
in  his  position  to  say  he  has  spent  it : 

Re  Chapman ;  Fardell  v.  Chapman,  54  L.  T.  Bep.  13. 

The  Yice-Chancellor  relied  on  a  statement  of 
Lord  Macnaghten  in  Dowse  v.  Gorton  (64  L.  T. 
Rep.  809, 813 ;  (1891)  A.  C.  190,  202)  where  he  said 
that  it  would  not  be  competent  to  obtain  on  an. 
originating  summons,  otherwise  than  by  consent, 
an  order  founded  on  a  breach  of  trust  or  inquiries 
pointing  to  wilful  default.  The  present  summons 
18  correct  in  form,  as  the  plaintitiC  only  asks  that 
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tile  dflfiendaot  may  be  ordered  to  pay  into  oonrt 
money  which  he  has  admitted^  in  his  handsi  and 
of  wiuch  he  has  not  disohafged  himself.  The 
plaintiff  does  not  ask  for  an  account,  as  the  defen< 
daat  has  already  rendered  one.  The  first  time  he 
aet  up  any  inrestment  of  the  money  was  after  this 
sommons  was  served  on  him,  and  the  plaintiff 
aays  that  the  mortgase  on  which  3502.  is  alleged 
to  have  been  invested  is  a  bogus  one.  Bnt,  if  the 
defendant  wishes  it,  this  application  should  be 
treated  as  a  summons  under  role  4  of  Order  LY., 
and  an  aocoont  ordered  to  be  taken  of  the  trust 
estate. 

Whinney  (Gotens-Hardy,  Q.C.  with  him)  for  the 
defendant. — The  residuary  accoimt  was  made  out 
merely  to  show  what  was  due  to  the  beneficiaries 
who  were  entitled  to  immediate  payment.  There 
is  now  a  dispute  between  the  plaintiffs  and  defen- 
dant over  items,  and  therefore  no  order  can  be 
made  on  this  summons,  as  it  is  taken  out  under  the 
^vrong  rule.  The  defendant  ought  not  to  be 
orderod  to  pay  any  money  into  court  imtii  an 
adoonnt  has  been  taken,  as  it  is  not  shown  that 
there  is  now  any  of  the  money  in  his  hands.  The 
defendant  is  content  to  have  an  accoimt  of  the 
trust  estate  taken  now  at  his  risk  as  to  costs. 

'  Maiufield  contended  that,  on  the  facts,  it 
iras.  unnecessary  to  have  any  fresh  account 
^ken. 

LiKDLET,  L.J. — This  is  an  appeal  from  a  deci- 
sion of  the  Yice-Ghanoellor  on  a  motion  asking 
that  the  defendant  might  be  ordered  to  pay  into 
Oourt  the  sum  of  8092. 11«.  6d.  witii  intercut  which 
was  in  his  hands  as  trustee  under  a  wilL  That 
notice  of  motion  proceeds  on  the  assumption  that 
there  is  money  in  the  hands  of  the  defendant,  and 
is  based  on  the  rule  of  the  Palatine  Oonrt  which 
corresponds  to  Order  LY.,  r.  3  (d)  of  the  Bnles  of 
the  Supreme  Oourt.  I  think  that  rule  means 
what  it  says.  An  order  under  that  role  can  only 
be  made  wnen  the  money  is  actually  in  the  hands 
of  the  executor,  administrator,  or  tVustee,  and  if 
the  money  is  not  in  his  hands,  though  he  is 
responsible  for  it,  that  rule  does  not  apply.  I 
think  Kay,  J.  went  too  far  in  the  case  of  Be 
Ckapma*;  FardeUv.  Chapman  (v,bi  sup.),  in  hold- 
ing that  the  rule  extended  to  money  improperly 
applied  by  a  trustee.  That  rule  applies  to  a  case 
wkere  exeoutors  or  trustees  have  money  in  their 
haads  of  which  they  wish  to  get  rid,  or  a  eesiiU 
que  trtut  may  want  money  paid  into  court  for  its 
protection.  That  rule  does  not  apply  where  the 
money  is  not  in  the  hands  of  the  trustee,  though 
he  ought  to  have  it.  Therefore  I  think  the  Yice- 
Ohancellor  was  right  in  making  no  order  on  this 
motion.  What  I  think  he  mignt  have  done  and 
what  we  ought  now  to  do,  is  this :  If  an  amplication 
were  made  under  the  rule  of  the  Palatme  Oourt 
which  corresponds  to  Order  LV.,  r.  4  (c)  for  the 
administration  of  the  trust,  and  the  plaintiff  on 
taking  out  the  summons  waived  the  taidng  of  the 
accounts,  the  accounts  having  already  been  sent  in 
by  the  trustee,  the  result  would  be  a  finding,  not 
that  the  trustee  has  money  in  is  hands,  bnt  that 
he  is  to  be  charged  with  money  found  due  from 
him  on  his  own  account.  Therefore  we  propose 
to  treat  this  as  though  it  was  an  application  for 
tiie  administration  of  the  trust,  and  the  defendant 
insisting  upon  an  account  being  taken,  we  think 
that  tiie  matter  ought  to  be  referred  bask  to  the 
Vioe-Ohancellor,  in  order  that  an  account  may  be 


taken,  and  we  make  an  order  for  the  adnuniitav 
tion  of  the  trust.  That  order  must  be  at  tiie 
request  and  at  the  risk  of  the  defendant,  sad  tlie 
costs  of  the  proceedings,  including  tMs  aranL 
will  be  reserved  to  be  dealt  with  by  the  Viee. 
Chancellor.  If  the  defendant's  allegation  u  to 
this  mortgage  for  3502.  turns  out  to  be  all  moaa. 
shine,  I  think  the  defendant  ought  to  psj  tk 
costs.  But  we  leave  the  costs  to  the  ^scretion  ai 
the  Yice-Ohancellor. 

LoPKS,  L.J. — I  am  of  the  same  opinion,  and 
think  the  order  stated  by  Lindley,  Li.J.  is  tbe 
proper  way  to  deal  with  this  case.  Thongh  I 
have  no  great  belief  in  the  defendant's  stoij, 
yet  I  cannot  say  there  are  no  facts  in  dienpute  ii 
the  case.  In  Be  Powen ;  Lindsell  t.  FkMipi  (SS 
L.  T.  Eep.  647,«49 ;  30  Oh.  Div.  291,  296)  Lmdlqr. 
L.J.  said,  referring  to  Order  LY.,  r.  3  (d),  that  a 
summons  is  not  the  proper  way  of  trying  a 
disputed  debt  where  the  dispute  tunis  on  qaeeticma 
of  fact."  The  only  other  matter  is  as  to  the 
proper  construction  of  Oi-der  LY.,  r.  3  id).  I 
entirely  agree  that  the  rule  means  what  it  ssjs. 
and  that  it  is  confined  to  cases  where  the  msfnej 
is  actoally  in  the  hands  of  the  executors, 
administrators,  or  trustees.  In  Be  Chapmm: 
Fardell  v.  Chapman  («frt  tup.),  Kay,  J.  seems  to 
have  thought  that  an  order  might  be  made  tmda' 
the  rule  where  money  had  been  improperly  applied 
by  the  trustees  of  a  will.  I  think  that  is  a  con- 
struction which  the  rule  will  not  bear,  and  that 
the  learned  judge  went  too  far  in  that  case. 

Datbt,  L.J. — I  t«ree.    The  case  turns  on  the 
true  construction  of  Order  LY.,  r.  3  (d),  which  I 
understand  is   identical  witli  tlie  oorrespondii^ 
rule  of  the  Palatine  Court  on  which  this  motionii 
based.  I  agree  the  rule  means  what  it  says,  and  M 
before  payment  into  oonrt  is  ordered  under  it,  it 
mnst  be  wown  that  the  executor,  administntnc 
or  trustee   has   money  belonging  to   the   tnat 
actually  in  his  hands.    It  does  not  include  mon? 
which  may  or  may  not  be  ultimately  found  due 
from  him  as  the  result  of  an  investigation.    I  alw 
agree  that  this  application  is  wrong  in  form.    The 
summons  should  n&ve  asked  for  uie  administn- 
tionof  the  tmst,and  then,  if  an  account  was  waind 
by  the  plaintiffs  and  the  defendant  did  not  insist 
on  an  account  being  taken,  the  court  might  proceed 
to  do  what  it  would  do  in  an  ordinaiy  case  airtar  the 
account  had  been  taken,  namely,  direct  paymest 
of  the  balance  found  due  on  the  accounts  of  the 
defendant.    But  I  think  that  the  plaintiffs  shonld 
be  put  in  the  same  position  as  if  they  had  proceeded 
in  that  way.    This  summons  asks  for  such  fniiher 
order  as  may  seem  just,  and  the  rule  oiables  d* 
to  m^e  an  order  which  the  circnmatanoes  of  the 
case  require.    I  understand  that  the  plaintafis  m 
not  only  willing  but  are  desirous  of  waiving  s>iJ 
further  account,  and  are  content  to  ohar^  the 
defendant  on  the  footing  of  the  account  which  he 
has  rendered,  bnt  that  the  defendant  is  not  williiK 
to  aigree  to  that,  but  asks  that  an  accoont  maj^ 
taken  of  the  trust  estate.    He  is  entitied  to  it  ii 
he  asks  for  it.    It  is  said  that  there  is  no  aocooat 
to  t^e,  bat  it  is  clear  there  is  a  dispute  betve^ 
the  parties,    t  agree  that  the  account  must  be 
taken  at  1^  request  and  at  the  risk  as  to  costs  o 
the   defendant.     It    must    be   taken  upon  _  toe 
footing  of  the  account  rendered  in  1886 ;  tiist  is  to 
say,  starting   with  that    account,  and  then  v* 
defendant  will   show,  if    he  can,  that  tie  ask 
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Sn  hand  on  that  aocoont  is  now  represented  by 
investmenta. 

Solicitor  for  the  plaintiffs,  Chetter  and  Co., 
agents  for  James  Craven,  Preston. 

Solicitors  for  the  defendant.  F.  A.  K.  Doyle, 
i^ent  for  S.  J.  N.  Parker,  Blackburn. 


July  25  and  Aug.  8. 

(Before  the   Lobd  GHAircKU.OK  (Herschell), 

LiNDLET  and  Datbt,  L.JJ.) 

Be  Smith  ;  Smith  v.  Lakcaster.  (a) 

APFEAX  FROM  THE  CHANCEST  DIVISION. 
Settled   land — Sale   by   tenant    for  life — Several 
persons  constituting   tenant  for  life — Separate 
lolieitore  —  Costs  —  Settled    Land    Act     1882 
(46  *  46    Vict.  e.  38),  *.  2,  sub-sect.  6;  «.  21, 
(mh-sect.  10 ;  sect.  53. 
On  a  sale  of  settled  land  by  several  persons  consti- 
tuting  the   tenant  for  life   under    the   Settled 
Land  Act  1882,   they   are   entitled  out   of  the 
proceeds  to  the  costs  of  separate  solicitors  em- 
ployed by  them  to  peruse   the  conveyances  on 
their  behalf. 
Leeision  of   Kekewich,  J.  (70  L.   T.  Bep.  871) 

reversed. 
A  SETTLED  estate  was  sold  under  the  provisions 
of  the  Settled  Land  Act  1882,  there  being  twenty- 
fiTe  persons  who  together  constituted  the  tenant 
(or  life.  By  arrangement  between  these  parties 
Ute  condnct  of  the  sale  was  given  to  Mr.  Fowle, 
u  solicitor  for  them  all,  and  the  conditions  of 
aale  stated  that  he  was  the  vendors'  solicitor. 
The  sales  were  six  in  nnmber,  and  realised  2470Z. 
Vi.  Fowle  completed  the  sale  on  behalf  of  twenty- 
ione  of  the  vendors,  but  the  other  four  employed 
l&eir  own  solicitors  to  peruse,  approve,  and 
'obtain  the  execution  of  the  conveyances  on  their 
Malf. 

The  question  then  arose  whether  the  costs  of 
the  solicitors  of  these  four  vendors  could  be 
allowed  out  of  the  proceeds  of  the  sale,  and  a 
xunmons  was  taken  out  by  the  trustees  under 
the  Settled  Land  Act  1882  to  have  the  matter 
determined. 

Kekewich,  J.  held  f70  L.  T.  Rep.  871)  that  only 
one  set  of  costs  could  be  allowed,  viz.,  the  costs  of 
Mr.  Fowle. 

The  parties  who  had  employed  separate  soli- 
citors appealed. 

B.  Terrell  for  the  appellants. — There  is  nothing 
m  the  Settled  Land  Acts  which  compels  all  the 
peiwns  who  constitute  the  tenant  for  life  to 
employ  the  same  solicitor,  and  the  appellants 
*ere  entitled  to  employ  their  own  solicitors  to 
peruse  on  their  behalf  the  conveyances  which 
wey  were  about  to  execute : 

Humphnyt  v.  Jmes,  53  L.  T.  Rep.  482;   31  Ch. 
Div.  30. 

*^  Fowle  was  employed  by  them  to  conduct  the 
Sue  only,  and  his  authority  did  not  extend  to 
P'fowag  the  conveyances  on  their  behalf.  These 
*e  expenses  within  sect.  21,  sub-sect.  10,  of  the 
Settled  Land  Act  1882. 

George  Williamson  for  the  other  vendors. — The 
l^eUuits  agreed  that  Mr.  Fowle  should  act  as 
"Wr  «>li(dtor  in  the  conduct  of  the  sale,  and  he 

(■)  Bcpontd  1)7  W.  0.  Bus,  Eaq.,  BuTl«(er-»t-Law. 


signed  the  contracts  on  their  behalf,  and  they 
cannot  now  say  he  did  not  represent  them.  He  is 
entitled  to  the  scale  fee,  whicn  includes  his  costs 
of  perusing  these  conveyances  on  behalf  of  the 
appellants  as  well  as  the  other  vendors.  There- 
fore, if  the  appellants  are  correct,  these  costs  will 
come  out  of  the  proceeds  of  the  sale  twice  over. 
These  vendors  must  under  sect.  53  of  the  Settled 
Land  Act  1882  have  regard  to  the  interests  of  all 
parties,  and  they  are  in  the  position  of  trustees. 
All  the  vendors  constitute  one  tenant  for  life : 
(Settled  Land  Act  1882,  s.  2  (6.)  Some  of  the 
appellants  are  mortgagees  and  incumbrancers,  and 
therefore  they  ore  not  entitled  to  be  allowed  any 
costs: 

Cardigan  v.  Cunton  Some,  60  L.  T.  Bep.  723;  41 
Ch.  Wv.  375. 

Fawxnis  for  the  trustees. 

Terrell  in  reply. — ^Mr.  Fowle  will  not  be  entitled 
to  the  scale  fee,  as  he  has  not  perused  the  con- 
veyances on  behalf  of  all  the  vendors. 

Cur.  adv.  vuii. 

Aug.  8. — ^The  Lord  Chancellor. — At  the 
time  of  the  sale  of  this  settled  estate  there  were 
twenty-five  persons  who  under  sub-sect.  6  of 
sect  2  of  the  Settled  Land  Act  1882  together 
constituted  the  tenant  for  life  for  the  purposes  of 
that  Act.  These  twenty-five  persons  had  there- 
fore all  the  powers  which  are  conferred  upon  a 
tenant  for  life  by  that  Act.  By  arrangement 
between  these  parties,  Mr.  Fowle,  a  solicitor,  was 
given  the  conduct  of  the  sale.  He  conducted  the 
sale,  and  the  conditions  of  sale  stated  ihat  he  was 
the  vendors'  solicitor.  After  the  sale  had  taken 
place  Mr.  Fowle,  on  behalf  of  twenty-one  of  the 
vendors,  completed  the  sale,  perusing  the  convey- 
ance on  their  behalf,  and  seeing  to  the  comple- 
tion. The  other  four  vendors  emploved  their 
own  solicitors,  not  in  any  way  to  interiere  with 
the  conduct  of  the  sale,  but  subsequently  to  the 
sale  to  peruse  on  their  behalf  the  conveyance 
which  they  had  to  execute,  and  to  obtain  the  com- 
pletion of  the  purchase.  The  question  is,  whether 
the  costs  thus  incurred  by  these  four  persons 
who,  together  with  the  other  twenty-one,  consti- 
tuted the  tenant  for  life,  are  to  be  allowed  out  of 
the  purchase  money.  The  learned  judge  has 
allowed  only  one  set  of  costs,  viz.,  the  costs  in- 
curred by  Mr.  Fowle,  the  solicitor  who,  as  I  have 
said,  had  the  conduct  of  the  sale.  It  is  contended, 
on  behalf  of  the  appellants,  the  four  vendors  who 
employed  separate  solicitors,  that  they  were 
entitled  to  employ  their  own  solicitors  if  they  so 
pleased,  to  peruse  on  their  behalf  the  conveyance 
which  they  nad  to  execute ;  that  there  was  nothing 
to  compel  all  the  tenants  for  life  to  employ  for  this 
purpose  a  common  solicitor,  and  that,  as  a  matter 
of  fact,  the  employment  of  Mr.  Fowle  to  conduct 
the  sale  did  not  extend  so  as  to  authorise  him  to 
peruse  the  conveyance  on  behalf  of  the  whole  of 
the  vendors.  By  the  Gleneral  Order  made  under 
the  Solicitors'  Remuneration  Act,  which  was 
relied  on  by  the  respondents,  a  scale  fee  is  fixed 
for  payment  to  the  vendor's  solicitor  "  for  con- 
ductii^  a  sale  of  property  by  public  auction, 
includmg  the  conditions  of  sale,"  and  by  the  same 
order  a  further  fee  is  fixed  as  a  payment  to  be 
made  to  the  vendor's  solicitor  "  for  deducing  title 
to  freehold,  copyhold,  or  leasehold  property, 
and  perusing  and  completing  conveyance."  It 
was  contended  t^t  those  fees  would  cover  all  that 
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was  done  after  the  sale  in  the  present  case  for  all 
the  parties.  Bnt,  if  there  were  any  part  of  the 
irorK  of  perusing  the  conyeyance,  &c.,  which  was 
not  performed  by  Mr.  Fowle,  and  which  he  had  not 
been  authorised  by  some  of  the  vendors  to  per- 
form, it  is  obvious  that  in  respect  of  that  part  be 
could  not  make  the  scale  charge,  because  to  that 
extent  he  would  not  have  perused  or  completed  the 
oonTeyanoe,  and  therefore  would  not  have  brought 
the  case  within  the  words  which  I  have  just  read. 
It  is  clear  from  the  information  which  we  have 
obtained  that  these  four  vendors  did  not  autho- 
rise Mr.  Fowle  to  do  anything  beyond  conduct  the 
sale  on  their  behalf,  and  the  question  is,  whether 
there  is  anything  to  disentitle  them  from  employ- 
ing their  own  solicitors  to  peruse  the  conveyance 
on  their  behalf,  and  from  being  allowed  out  of  the 
proceeds  of  sale  the  costs  of  their  so  doing.  In 
my  opinion  there  is  not.  I  think  there  was  no 
more  obligation  upon  them  to  employ  Mr.  Fowle 
than  there  was  an  obligation  on  the  part  of  the 
other  twenty-one  vendors  to  employ  the  solicitors 
whom  the  four  selected.  Of  course  it  mar  be  a 
very  reasonable  and  a  very  desirable  thing  that  all 
the  parties  in  such  a  case  should  agree  upon  a 
common  solicitor;  but,  if  they  do  not,  how  is  the 
matter  to  be  decided  ?  Is  tne  common  solicitor 
to  be  the  solicitor  selected  by  the  majority  of  the 
vendors  P  "Where  is  there  any  power  conferred 
upon  a  majority  to  bind  the  minority  in  such  a 
matter  P  Certainly  there  is  no  such  power  to  be 
found  in  the  statute,  and  therefore  it  rests  with 
those  who  impeach  the  action  of  the  appellants  in 
employing  their  own  solicitor  to  do  this  work, 
to  show  something  which  prevents  their  beibg 
entitled  so  to  employ  their  own  solicitors,  and  to 
have  the  costs  of  that  employment.  The  only  clause 
in  the  Act,  I  think,  which  was  relied  on  as  show- 
ing that  they  were  not  entitled  to  do  this  is  sect. 
53,  which  says  that  "  a  tenant  for  life  shall,  in 
exercising  any  power  under  this  Act,  have  regard 
to  the  interests  of  all  parties  entitled  under  the 
settlement,  and  shall,  in  relation  to  the  exercise 
thereof  by  him,  be  deemed  to  be  in  the  position 
and  to  have  the  duties  and  liabilities  of  a  trustee 
for  those  parties."  I  do  not  think  that  that 
section  has  any  application  to  such  a  question  as 
that  with  which  we  nave  now  to  deal.  Of  course 
it  was  quite  right  to  insist  that  when  such  a  power 
as  this  18  given  to  a  person  having  only  a  limited 
estate,  he  should  in  the  exercise  oi  the  power  not 
have  regard  to  his  own  interests  only,  but  should 
have  regard  also  to  the  interests  of  all  the  other 
persons  who  would  be  affected  by  his  acts.  But 
that  section  does  not,  as  it  seems  to  me,  affect  the 
right  of  anyone  who  takes  part  in  a  sale  of  this 
description,  and  whose  interests  and  rights  are  iu 
a  sense  independent  of  those  of  the  other  vendors, 
to  protect  himself,  if  he  so  thinks  fit,  by  having 
the  conveyance  which  he  is  to  execute  perused  on 
his  behalf  by  his  own  solicitor  rather  than  by  a 
solicitor  employed  by  the  other  vendors.  For 
these  reasons  I  think  the  appeal  should  be 
allowed. 

LiNDLET,  L.J. — I  am  of  the  same  opinion. 
When  the  case  was  argued  before  us  a  few  days 
ago  I  rather  gathered  from  the  statement  of  facts 
which  was  laid  before  the  court  by  the  trustees 
that  the  appellants  might  have  agreed  to  employ 
Mr.  Fowle  to  carry  the  whole  business  through  on 
their  behalf,  and  that  in  afterwards  changing 
their  solicitor  they  were  acting  contrary  to  good 


faith.  But,  having  since  read  the  correspondenoe, 
a  copy  of  which  has  been  furnished  to  ns,  I  ui 
satimed  that  there  was  no  foundation  for  mj 
doubt,  and  that  the  appellants  never  did  agree  to 
anything  except  that  Mr.  Fowle  should  condiet 
the  sale  for  them,  and  that  as  to  the  rest  of  ikt 
business  they  entered  into  no  agreement  stall 
Under  these  circumstances  I  cannot  see  uj 
principle  or  rule  of  law  which  says  that  tvaitj. 
five  persons  who  are  together  exercising  the  pover 
of  a  tenant  for  life  must  all  combine  and  emploj 
one  solicitor.  I  am  not  aware  of  any  anthmitj 
for  so  holding,  there  having  been  no  agreement 
by  the  appelmits  that  they  should  do  so. 
Davbt,  LJ".— I  agree. 

Solicitors :  Andrew  Wood  and  Co.,  agents  for 
C.  Waittell,  Northallerton ;  WiUianuon,  HUl,  and 
Co.,  agents  for  Fowh  and  HonfaU,  Northallerton. 


Thursday,  Aug.  9. 
(Before  Lindlbt,  Lopbs,  and  Datet,  L.J  J.) 
Somebbet  v.  Land  Secvbities  Com  pant 
Limited,  (a) 

APPEAL  FBOM  the  CHANCBBT  DlVISIOir. 

Company — Winding-up— Dq>otit   of  tee»rHie$  t» 
Land    Begittry  —  Debenture-kolder^s   atHm— 
Beeeiver — Order    on    Regittrar    to    deliver  vf 
Becurities  to  receiver — Mortgage  Debenture  irf 
1865  (28  *  29  Viet.  c.  78),  «.  9, 10,  41.  45, 46- 
Mortgage  Debenture  {Amendment)  Act  1870  (3} 
&  34  Vict.  e.  20),  s*.  8,  9. 
The  Court  hae  on  implied  power,  under  teel.  46  o/ 
the  Mortgage  Debenture  Act  1865,  to  order  At 
Registrar  of  the  Land  Registry  to  hand  over  en 
bloc  to  a  receiver  in  a  debenture-holder's  actic*, 
the  securities    deposited    tpith   him,  under  iii 
Mortgage  Debenture  Acts  1865  and  1870  vpo* 
which  the  debentures  are  charged. 
Decision  of  Wright,  J.  reversed. 
The    Land    Securities    Company    Limited  vas 
incorporated  under  the  Gompames  Act  1862  <a 
the  22nd  Dec.  1863.    Its  business  was  (infer  oIm) 
to  make  advances  of  money  repayable  with  inieif^ 
upon    the    security    of    messuages,    lands,  asi 
hereditaments,  and  real  property  of  all  descrip- 
tions and  tenures,  and  all  estates  and  interests 
therein.     The  nominal  capital  of  the  compuT 
was  2,000,000?.  divided  into  40.000  shares  of  » 
each.     In  the  course  of  carrying  on  its  businea 
the    company   had    lent    money    on    secnritJes 
authorisea  by  its  memorandum  of  association,  mi 
had  issued  mortgage  debentures  to  secure  monej 
borrowed  by  it  under  the  authority  of  the  Mort- 
gage Debenture  Acts  1865  and  1870,  and  m 
deposited  the  securities  upon  which  such  mortg»g« 
debentures  were  founded  in  the  office  of  the  £«» 
Registi-y  as  provided  by  those  Acts. 

On  the  28th  March  1894  the  plaintait,  who  «• 
a  debenture-holder,  commenced  the  present  ariiw 
on  behalf  of  himself  and  all  the  other  debentm^ 
holders  for  the  realisation  of  their  securities,  am 
on  the  30th  March  1894  Edwin  Waterhonse  'nf 
appointed  the  receiver  in  the  action. 

On  the  10th  April  1894  the  company  passed » 
extraordinary  resolution  to  wind-np  volnntww 
and  appointmg  Waterhouse  liquidator.    On  ti» 

la)  Beported  by  W.  Ivimr  Cook  and  W.  C.  Btss,  &>!■*•• 
B«nia<en-at-Idiw 
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3rd  Haj  1894  an  order  was  made  continning  the 
Tolimtuy  winding-up  under  the  superTision  of 
the  court. 

This  was  a  summons  taken  out  bj  the  plaintiff 
in  the  action  asking  that  the  Be^strar  of  the 
Land  Repatrj  might  be  ordered  to  deliver  up  to 
tlie  receiver  all  deeds  and  documents  in  the 
possession  of  the  registrar  by  virtue  of  the  Mort- 
gage Debenture  Acts  1865  and  1870. 

On  the  heai-ing  it  was  admitted  that  a  receiver 
ought  to  have  been  appointed  under  the  provi- 
aions  of  the  Acts  before  the  application  could  be 
properly  made,  but  it  was  agreed  that  the  matter 
should  be  treated  as  if  h°!  had  been  so  appointed. 

The  Mortgage  Debenture  Act  1865  (hereinafter 
referred  to  as  the  principal  Act),  which  was  sub- 
sequently amended  by  tne  Mortgage  Debenture 
(Amendment)  Act  1870,  was  passed  to  enable 
companies  to  issue  mortgage  debentures  founded 
on  securities  upon,  or  affecting,  land,  and  to  make 
provision  for  the  registration  of  such  mortgage 
debentures  and  securities.  The  provisions  of  the 
Acts,  so  far  as  they  are  material  for  the  purposes 
of  the  present  report,  may  be  shortly  summarised 
as  follows : — The  powers  conferred  by  the  prin- 
cipal Act  may  be  exercised  by  all  such  com- 
panies incorporated  and  carrying  on  business 
nnder  the  Companies  Act  1862,  or  under  any  Act 
of  Parliament,  as  may  be  entitled  to  advance 
money  on  the  security  of  land  (sect.  2).  Subject 
to  the  provisions  and  restrictions  of  the  Act  a 
oompany  may  from  time  to  time  borrow  money 
upon  mortga^  debentures,  to  be  issued  by  it 
under  the  Act  (sect.  4).  The  securities  upon,  and 
in  respect  of  which,  such  mortgage  debentures 
may  be  founded  and  issued  under  the  security  of 
the  principal  Act  are  {irUer  alia)  lands,  mes- 
suages, hereditaments ;  or  real  property,  or  some 
estate  thei«iii  (sect.  4  of  the  Act  of  1870).  The 
Becurities  on  which  the  company  wishes  to  issue 
debentures  must  be  produced  to  the  office  of  Land 
Registry  under  25  &  26  Vict.  c.  53  for  registration 
(sect.  6  of  the  principal  Act),  for  which  purpose 
a  lister  of  securities  is  established  (sect.  7).  On 
deposit  of  the  securities  with  the  registrar,  the 
r^istrar  may  register  the  deeds  (sect.  8),  a 
schedule  of  which  should  be  delivered  to  the 
Kgiatrar  at  the  time  of  deposit,  and  the  deeds  so 
deposited  are  to  be  retained  by  him  "  until  with- 
drawn as  hei-einafter  provided"  (sect.  10).  The 
debentures  issued  must  not  exceed  the  amount  of 
the  registered  securities,  nor  ten  times  the  amount 
of  the  uncalled  capital  of  the  company  (sect.  11). 
The  holders  of  mortgage  debentures  are  to  be 
entitled  to  the  benefit  of  the  registered  securities 
pari  pasiu  (sect.  15).  A  renter  of  mortgage 
debentures  of  each  company  is  to  be  kept  at  the 
land  Begistry  Office  (sect.  32),  in  which  the  mort- 
gage debentures  are  to  be  registered  (sect.  33). 
Any  person  for  the  time  being  entitled  to  any 
inortgage  debenture  is  empowered  from  time  to 
time  to  enforce  the  payment  of  arrears  of  interest 
and  principal  (as  uie  case  may  be)  due  on  such 
iiMnrtgaee  debenture,  by  procuring  the  appoint- 
ment of  a  receiver  (sect.  41)  on  application  by 
petition  or  summons  (sect.  44).  The  court  is 
empowered  to  remove  a  receiver,  and  to  appoint 
another  in  his  stead,  and  to  make  such  orders 
and  pve  snch  directions  as  to  the  powers  and 
duties  of  the  receiver  and  otherwise  as  to  the 
moneys  reoraved  by  him  as  may  be  thought  fit 
(«ect  45). 


The  Act  of  1870  provides  that  the  registered 
securities  are  to  be  charged  with  the  payment  of 
the  principal  and  interest  due  on  the  debentures, 
and  are  not  to  be  applicable  for  any  other  purpose 
until  discharged,  as  provided  by  the  Act  (sect.  7). 
TheAct  contains  provisions  for  the  redemption  and 
discharge  of  the  registered  securities  (sects.  8  and 
9),  for  the  inspection  of  the  registers  and  returns 
(sect.  11),  and  as  to  the  form  of  mortgage  deben- 
ture. Neither  of  the  Acts,  however,  contain  any 
express  provision  as  to  the  manner  in  which  such 
securities,  deeds,  and  documents  are  to  be  dealt 
with  in  the  case  of  a  company,  availing  itself  of 
the  Acts,  being  wound-up. 

The  summons  was  heard  by  Wright,  J.  (sitting 
as  an  additional  judge  of  tibe  Chancery  Division) 
on  June  28. 

Farwell,  Q.G.  and  Kirby  for  the  applicant. 

Ingle  Joyce  for  the  registrar. — I  take  the  preli- 
minary objection  that  the  court  has  no  jurisdic- 
tion to  msKe  the  order  asked  for.  The  registrar 
being  an  officer  of  the  court,  with  statutory  duties 
to  perform,  the  application  should  be  by  way  of 
mandamug,  if  he  fads  to  discharge  those  duties. 

Farwell,  Q.C.  and  Kirhy. — The  receiver  in  the 
action  is  about  to  sell  the  property  of  the  com- 
pany, and  to  enable  him  to  do  so  it  is  necessary 
that  the  deeds  should  be  handed  over  to  him 
en  bloc.  Sect.  41  of  the  Act  of  1865  enables  a 
debenture-holder  to  enforce  payment  of  his  de- 
bentures by  the  appointment  of  a  receiver. 
[Weight,  J. — I  doubt  if  any  receiver  other  than 
one  appointed  under  the  Act  is  intended  by  that 
s^tion.]  We  submit  that  the  applicant  comes 
within  sect.  46,  and  that  the  court  has  an  implied 
power  to  make  the  order.  There  is  nothing  in  the 
Act  to  authorise  the  registrar  to  retain  the  deeds 
as  against  the  mortgage  debenture-holders,  and 
nothing  is  to  be  gained  by  allowing  them  to 
remain  in  his  hands.  They  will  be  just  as  safe  in 
the  hands  of  the  receiver.  They  also  referred  to 
sects.  7.  9, 10  of  the  Act  of  1870. 

Bowden,  for  the  receiver  and  liquidator,  sup- 
ported the  application. 

Ingle  Joyce. — The  registrar  merely  desires  to 
discharge  his  duty.  Under  the  Acts  the  deeds 
and  documents  are  to  remain  in  his  custody  until 
they  are  withdrawn  as  therein  provided,  or  until 
the  happening  of  certain  events  which  have  not 
happened  in  uiis  case.  Further,  if  the  court  has 
jurisdiction  to  order  the  registrar  to  hand  over 
the  deeds  and  documents,  it  ought  not  to  order 
them  to  be  handed  over  en  bloc,  but  only  as  they 
are  from  time  to  time  required  for  the  purpose  of 
realising  the  securities. 

FarweU,  Q.C.  replied. 

Wriqht,  J. — I  think  that  there  must  be  power 
for  the  court  to  direct  the  registrar  to  hand  over 
the  deeds,  when  such  handing  over  is  necessary  for 
carrying  out  the  purposes  of  the  Acts.  Sect  46  of 
the  Act  of  1865  certainly  contemplates  circum- 
stances which  would  require  the  handing  over  of 
the  securities  in  the  hands  of  the  registrar.  But^ 
on  the  other  hand,  1  cannot  read  into  the  Act  by 
implication  more  than  is  necessary  for  carrying 
out  the  purposes  of  the  Act.  The  question  is,  is. 
it  necessary  for  carrying  out  the  purposes  of  the 
Act  that  aU  the  deeds  should  be  nanded  over  e» 
bloe  ?  It  is  said  that  it  is,  and  for  two  reasons : 
first,  on  aooonnt  of  the  debentuie- holder's  action; 
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and,  secondly,  on  account  of  the  liquidation. 
There  is  nothing  in  either  of  the  Acts  which  gives 
me  any  assiatance  at  all,  but  it  seems  to  me  that 
it  is  much  more  conTenient  aad  more  desirable 
that,  when  all  the  affairs  of  the  company  are  to  be 
dealt  witii,  one  order  should  be  made  at  once  to 
save  expense,  rather  than  that  I  should  wait  to  see 
what  orders  may  from  time  to  time  be  required. 
I  think,  therefore,  that  I  ought  to  make  the  order 
asked  for ;  but,  if  any  safeguards  can  be  suggested, 
euch  as  bringing  the  documents  into  court,  I  am 
willing  that  they  should  be  adopted.  The  regis- 
trar will  not  incur  any  liability  or  risk  for  any- 
thing done  by  him  as  registrar  and  in  good  faith 
under  the  order  of  the  court,  if  the  court  has 
jurisdiction  to  make  the  order,  or  even  if  it  has 
not  jurisdiction.  In  either  case  the  registrar  will 
will  be  protected. 

From  this  decision  the  Begistrar  of  the  Land 
Registry  appealed. 

LiNDliET,  L.J. — ^I  do  not  see  how  we  can  affirm 
the  order  made  by  Wright,  J.  The  real  difficul<7 
arises  from  this,  ihai  the  Land  Registry  is  a 
public  ofBce,  and  the  registrar  of  the  Land 
Begistry  is  a  public  officer,  and  sect.  10  of  the  Act 
of  1865,  which  has  not  been  i^epealed,  provides : 
"  There  shall  also  be  delivered  with  the  before- 
mentioned  deeds  or  instruments  a  schedule,  under 
the  hand  of  the  secretary  or  one  of  the  directors 
of  the  company,  of  the  deeds  and  documents 
which  were  delivered  to  the  company  at  the  time 
when  the  security  was  executed  to  them,  which 
deeds  or  documents  shall  be  deposited  with  the 
registrar,  to  be  retained  by  him  until  withdrawn 
as  hereinaftei-  provided."  Then  what  power  has 
this  court,  or  any  other  court,  to  direct  the 
registrar  to  deliver  up  these  deeds  unless  they  are 
"withdrawn  as  hereinafter  provided."  I  think  it 
would  probably  be  right  in  principle,  that,  after 
refening  to  the  purposes  of  the  Act  and  finding 
that  all  the  purposes  for  which  these  securities 
are  deposited  have  been  satisfied,  and  that  there  is 
no  purpose  for  which  they  can  be  retained,  a  neces- 
sary implication  may  arise  that  they  ought  to  go 
back  to  those  who  own  them.  That  is  possible, 
but  we  are  far  short  of  that  here ;  we  have  not 
arrived  at  any  such  stage,  and  nothing  like  it.  We 
are  asked,  because  there  is  a  debenture-holder's 
action  and  a  winding-up,  and  a  gentleman  has 
been  appointed  receiver  in  the  debenture-holder's 
action  and  liquidator  in  the  winding-up,  to  say 
that  he  is  the  proper  person  to  have  ail  these 
deeds  and  documents,  and  not  the  public  official 
appointed  by  statute.  It  may  be  convenient,  or  it 
may  not,  but  there  is  no  necessary  implication, 
nor  anything  like  a  necessary  itnplication,  to 
the  effect  that  this  deposit  has  answered  all  the 
purposes  contemplated  by  the  Act.  I  think  the 
order  must  be  discharged. 

Lopes,  L.J. — I  am  of  the  same  opinion.  I  see 
no  way  of  getting  over  the  words  of  sect.  10  of 
the  Act  of  1865,  which  provides  for  the  documents 
being  retained  "until  withdrawn  as  hereinafter 
provided ;  "  and  I  see  in  sect.  8  of  the  Act  of  1870, 
which  refers  to  proceedings  on  redemption  of 
securities,  it  is  provided  now,  in  the  case  of 
redemption,  the  deeds  are  to  be  redelivered.  It 
provides  that,  if  the  company  shall  be  desirous  of 
freeing  and  discharging  any  registered  security, 
the  company  "  may  at  any  time  make  applica- 
tion to  the  registrar  for  the  purpose  of  having 


such  respective  security  &eed  and  discharged  {nan 
the  charge  of  the  mortgage  debentores  issued  I7 
the  company,  and  upon  its  being  made  to  spgea 
to  his  satisfaction  that  the  aggregate  of  the  prin- 
cipal sums  secured  by  all  the  mortgage  debentnrs 
of  the  company  then  outstanding  does  not  exceed 
the  total  amount  (to  be  ascertained  in  the  maimer 
provided  by  the  principal  Act)  ol  the  registsed 
securities  of  the  company  at  the  time  being, 
exclusive  of  that  proposed  to  be  discharged,  it 
shall  allow  the  same  to  be  so  freed  and  di8(£arged 
and  shall  cause  an  entry  to  be  made  in  the  regista 
of  securities  of  the  said  security  being  discharged, 
and  shall  on  request  redeliver  to  the  company  the 
several  deeds  or  mstruments  to  which  such  secmitj 
relates,  and  which  were  delivered.to  the  regisinr 
for  re^stration  under  the  provisions  in  that  beiiilf 
contained  in  the  principal  Act,  and  such  entrr 
shall  be  conclusive  evidence  of  such  discharge. 
Therefore  the  Legislature  seems  clearly  to  ban 
indicated  there  the  case  in  which  the  deeds  are  te 
be  redelivered.  I.  can  see  no  way  of  getting  <mt 
the  latter  TO,rt  of  sect.  .10  of  the  Act  of  1866. 

DAVEY,Ii.J. — I  am  of  the  same  opinitHi.  Mr. 
Joyce,  in  opening  this  case,  very  properly  said 
that  he  raised  no  question  of  form,  and  if  in  buj 
form  of  proceeding  the  order  now  uqder  i^peal 
could  be  made  his  clients  did  not  object  to  tk 
order.  But  I  am  of  opinion  that  there  is  no  form 
of  proceeding  under  which  this  order  could  be 
made.  The  registrar  is  a  public  officer  and  has 
public  duties,  and  the  only  jurisdiction  the  couit 
would  have  over  him  would  be  to  enforce  either 
by  inandamiis  or  otherwise  the  performance  by 
him  of  that  which  it  was  his  duty  to  do.  Nov.  I 
ask,  reading  this  Act,  where  is  the  duty  in  the 
registiur  to  hand  over  these  securities  to  the 
receiver  F  I  do  not  understand  that,  either  in  the 
receiver's  affidavit  or  in  Mr.  Farwell'a  aignmeit 
it  was  put  forward  that  there  was  any  such  duty 
by  the  registrar.  At  the  highest  I  think  what 
is  said  in  the  affidavit,  or  what  Mr.  Farwell  said 
in  argument,  comes  to  this :  that  it  would  be 
extremely  convenient,  and  that  it  is  usual  in  case: 
like  this,  where  there  is  not  such  an  Act  of  Par- 
liament, and  the  documents  are  not  intrusted  to  a 
public  officer,  to  hand  over  such  public  docmnenta 
to  the  i-eceiver.  Now,  the  Act  is  vSry  peculiarly 
framed,  because  those  who  framed  it  had  never 
contemplated  the  possibility  of  the  company  being 
wound-up.  They  had  not  even,  1  gather,  contem- 
plated the  possibility  of  a  mortgE«ee  desiring  or 
finding  it  necessary  to  realise  his  security  by 
exercising  his  power  of  sale,  and  accordingly  uiere 
are  no  express  pro\'isions  in  the  Act  relating  to 
such  a  state  of  circumstances.  I  think  that,  inas- 
much as  the  existence  of  that  very  ordinary  and 
well-known  state  of  cireumstanccs  must  oonea^- 
ably  have  been  within  the  contemplation  of  the 
Legislature,  whatever  can  be  found  by  necessaij 
implication  (and  I  use  the  words  delibe- 
rately) to  apply  to  such  a  case  ought  to  be 
applied  to  it,  although  it  is  not  expressed  ia 
the  Act.  In  sect.  46  of  the  Act  of  1865,  for 
example,  although  it  does  not*in  terms  contem- 
plate the  realisation  of  the  security  by  sale,  I 
think  it  must  be  taken  that  the  receiver  mi^t 
realise  his  security  by  the  eicrjise  of  the  power 
of  sale,  and  in  that  event,  I  think,  altiiough  there 
is  no  express  provision  for  it,  it  neoessarily 
follows  from  the  provieions  of  the  Act  that  deeds 
which  would  no  longer  be  the  deeds  of  the  00m- 
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panj  or  of  the  mortgagor,  bat  have  become  by 
exercise  of  the  jiower  of  sale  the  property  of 
the  pttrchaser,  ought  to  be  delivered  up  to  the 
pnrcnaaer,  and  I  should  have  no  difficulty  in 
making  an  order  on  the  registrar  to  deliver  up 
the  de^  relating  to  a  property  which  has  been 
sold  nnder  the  exercise  ox  a  power  of  sale  to  the 
purchaser  from  the  company.  Bat  I  am  not  at 
ill  disposed  to  imply  any  powers  or  any  directions 
IB  the  Act  for  delivery  up  of  the  deeds  where  the 
implication  of  snob  powers  or  directions  is  not 
necessary  for  effecting  the  purpose  of  the  Act ; 
and  Mr.  Farwell  wholly  failed  to  satisfy  me  that 
the  delivery  of  these  deeds  was  necessary  for  the 
purpose  of  enabling  the  receiver  or  liquidator,  or 
whoever  the  officer  may  be,  to  realise  these  secu- 
rities which  are  held  by  the  company.  On  the 
contrary,  I  can  see  a  great  convenience  in  securi- 
ties of  this  nature  remaining  in  the  custody  of  a 
pnblic  officer  in  a  safe  place,  and  in  my  opinion 
tie  security  of  the  debenture-holders — which  was 
the  primary  cause  and  must  be  conceived  to  be 
the  principal  object  of  the  Legislature  in  directing 
these  deeds  to  be  deposited  with  the  registrar — 
the  protection  of  the  debenture-holders  is  still 
leqmred,  and  just  as  much  required,  after  the 
winding-up  as  before  the  winding-up  until  the 
nenrities  are  realised  or  the  debenture^olders  are 
paid  off.  It  may,  as  Mr.  Farwell  suggests,  occa- 
sion some  additional  expense,  but  I  am  quite 
Batigfied  we  ought  not  to  make  this  order  unless 
we  can  find  something  in  the  Act  which  autho- 
rises and  makes  it  the  duty  of  the  registrar  to 
liaud  over  the  deeds  in  the  way  asked  for. 

Solicitors :   Ashurst,   MorrU,  and    Co. ;  J2.   C. 
foMo-nhy ;  Solicitor  to  the  Treasury. 


HIGH    COURT   OF  JUSTICE. 

CHAITCERT  DIVISION. 
July  14  and  20. 
(Before  Kekewich,  J.) 
Be  6baw  ;  Bridqeb  v.  Shaw,  (a) 
fmetice — Probate    aetion — Costs — Beal    estate  — 
Inmficient  persowd   estate — Adtninistration — 
Jurudietion. 

■in  adion,  was  brought  in  the  Probate  Division 
prttpounding  the  wiU  of  H.  8hau>,  who  died  in 
181>3,<Ae  defendant — who  disputedihe  will — being 
G,  Shaw,  his  heir-at-law,  and  one  of  his  next  of 
W».  At  the  trial  the  President  gave  judgment 
ttiabliihing  the  unll,  and,  upon  the  application 
of  the  defendant  G.  Shaw,  directed  his  costs  to  be 
paid  "  out  of  the  estate,"  but  no  order  was  made 
as  to  the  plaintiffs'  costs.  The  testator's  estate 
consisted  of  real  estate,  of  which  part  was  specifi- 
cally derfised  by  his  will,  and  part  was  undis- 
poud  of,  and  so  devolved  upon  the  defendant  G. 
Shaw  as  heir-at-law.  The  personal  estate  was 
of  tmali  value.  In  an  action  for  the  adminisira- 
iiw  of  the  testator's  estate  : 

Beld,that  the  President  of  the  Probate  Division,  in 
directing  costs  to  be  paid  out  of  "  the  estate," 
^nearU  personal  estate  over  which  the  court  had 
amirol,  and  that  under  the  circumstances  a 
jvdyt  of  the  Chancery  Division  had  no  jurisdic- 
twn,  and  ought    not  to  order  the  costs   of  the 

WBtported  by  Fkiwcis  E.  Abt,  Eaq.,  BvrliteiHkt-Law. 


probate  action  to  be  paid  out  of  the  real  estate 
either  descended  or  speeificaUy  devised. 

Ok  the  7tfa  Jan.  1893  Henry  Slmw  died,  leaving 
his  brother  Greorge  Shaw  his  heir-at-law  and  one  <5 
his  next  of  kin. 

Gieorge  Shaw,  believing  that  Henry  Shaw  had 
died  intestate,  applied  for  letters  of  adniinisttation 
to  his  estate,  which  were  granted  to  him  on  tilie 
21st  Feb.  1893. 

On  the  27th  Feb.  1893  the  action  of  Purser  v. 
Shaw  was  brought  in  the  Probate  Division  by  the 
executor  and  beneficiaries  for  the  purpose  of 
having  probate  of  a  will,  alleged  to  have  been 
made  oy  Henry  Shaw  in  1881,  granted  to  Purser; 
the  executor  of  the  will,  and  to  have  the  administra- 
tion granted  to  Gieorge  Shaw  revoked.  By  this 
will  Henry  Shaw  specifically  devised  two  freehold 
houses,  and  bequeathed  certain  furniture  and 
other  personal  estate,  but  made  no  residuary  gift. 
A  plot  of  freehold  building  land  was  also  undier- 
posed  of  by  the  will,  and  passed  to  George  Shaw 
as  heir-at-law.' 

George  Shaw  was  cited  in  the  probate  action  ai 
heir-at-law,  and  as  defendant  disputed  the  validity 
of  the  will. 

On  the  30th  Oct.  1893  judgment  was  given  in 
the  probate  a;ction  establishing  th6  will  and 
revoking  the  administration  gi-anted  to  George 
Shaw.  The  President,  on  the  application  of  Georee 
Shaw,  directed  his  costs  to  be  paid  "  out  of  the 
estate,"  but  gave  no  direction  as  to  the  plaintiffs* 
costs. 

On  the  5th  Dec.  1893  probate  of  the  will  was 
granted  to  Purser ;  and  on  the  23rd  Dec.  1893 
this  action  was  brought  by  a  Mrs.  Bridges,  one  of 
the  specific  devisees  and  other  beneficiaries,  against 
Gfeorge  Shaw  and  the  executor,  Purser,  for  admin- 
istration of  the  testat6r'B  real  and  personal  estate; 
A  receiver  had  been  appointed  in  the  probate 
action.  The  testator's  personal  estate  was  found 
to  be  insufficient  for  the  payment  of  the  costs  of 
the  several  parties  to  the  probate  and  adminis- 
tration action,  or  of  the  remuneration  of  th4 
receiver,  and  this  summons  was  taken  out  in  the 
administration  action  by  Mrs.  Bridges  against 
George  Shaw  and  the  mortgagee  of  ms  share  in 
the  testator's  estate,  and  also  against  oertftiii 
infants  interested  as  specific  devisees^  under  the 
will,  asking,  among  other  things,  that  the  costs  of 
all  parties  in  the  probate  action,  and  also  the  costs 
of  all  parties  in  the  administration  action,  tuigbt 
be  declared  to  be  payable,  and  might  be  directed 
to  be  paid,  out  of  the  testator's  re&l  estate  which 
had  descended  to  George  Shaw  in  priority  to  the 
real  estate  specifically  devised. 

Marten,  Q.C.  and  BverdeweU  for  the  summons. 
— An  executor  can  get  costs  out  of  real  estate.:   . 

Bmith  V.  HbpL-tnmn,  39  L.  T.  Bep.  IM ;  4  P.  JAf. 

84; 
Be  Price;  TTtUuinu  v.  Jtnkxm,  54  L.  T.  Sep.  41iS  ; 

31Cb.  Div.  485; 
Charters,  Charter,  34  L.  T.  Eop.  412;  3  Ch.  Div. 

218; 
Toung  v.  Dendy,  1  P.  &  D.  344 : 
Re  Pearce ;  McLean  v.  SmUh,  50  L.  T.  Eep.   228 ; 

35W.  B.  358; 
MaddUon  v.  Pye,  32  Beav.  658  ; 
Scott  V.  Cumberland,  31  L.  T.  Bep.  26 ;  18  Eq.  578 ; 
Goxcan  v.  Broughton,  31  L.  T.  Bop.  533  ;  19  Eq.  77. 

Although  the   Probate  Court  has  no  power  to 
order  coata  out  of  real  estate,  we  have  a  right  tQ 
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Ghait.  Div.] 

Re  Shepherd  ;  Grubchill  «.  St.  Obobob'b  Hospital. 

[Grah.  Dit. 

(some  to  the  Chancerr  Dmaion,  as  the  decision 
was  for  the  benefit  of  the  real  as  well  as  of  the 
personal  estate:  (Coote  &  Tristram's  Prob. 
Practice,  10th  edit.,  p.  601.)  The  personal  estate 
is  quite  insufScient : 

BoirmU  T.  Morrit,  29  L.  T.  Bep.  416  ;  17  Eq.  20 ; 

R»  Morgan!  BUI  t.  Williams,  W.  N.  1890,  p.  125. 

Tanner  for  the  executor. 

Warmington,  Q.C.  nnd  8.  B.  L.  Druee,  for  the 
helr-ab-law.  and  for  W.  S.  Gottrell,  his  mortgagee, 
were  not  called  on. 

Benshaw,  Q.G.  and  Charle*  Browne  for  infants 
interested  as  specific  devisees  under  the  wiU. 

Ebkbwich,  J. — In  this  case  there  is  a  varietv 
of  real  estate,  namely,  specifically  devised  retu 
estate  and  descended  real  estate.  The  will  of  the 
testator  was  only  admitted  to  probate  after  the 
hearing  of  an  action  in  the  Probate  Division,  to 
wldch  the  executor  was  a  party.  Nothing  was 
said  in  the  order  about  his  costs,  but  it  did 
contain  a  direction  that  the  defendant,  who  had 
been  cited  to  appear  as  heir-at-law,  should  be  paid 
Ms  costs  out  of  the  estate,  leaving  the  other  costs 
to  be  provided  for  in  the  due  course  of  administra- 
tion. I  suppose  this  course  was  adopted  because, 
unless  the  Probate  Division  has  done  that,  the 
nnsuccessful  party  would  not  have  been  allowed 
costs  at  all.  ^though  it  is  not  absolutely 
necessary  to  say  what  that  direction  means,  it 
seems  to  me  clearly  beyond  dispute  that  "the 
estate"  means  personal  estate  over  which  the 
court  has  control.  Without  going  back  to  ancient 
history,  we  know  that  the  Probate  Division,  like 
the  court  from  which  it  sprang,  cannot  deal 
with  real  estate,  but  can  deal  with  personal  estate 
only.  In  granting  probate  of  a  will  or  letters  of 
administration  the  Probate  Division  gives  autho- 
rity touching  personal  estate  only ;  although  I 
do  not  forget  that  a  will  is  useful  as  regards  real 
estate.  It  was  always  admitted  by  conveyancers 
as  a  document  of  title.  It  always  had  considerable 
«lEect  given  to  it  in  the  Court  of  Chancery  unless 
disputed  or  challenged.  But  when  it  came  to  a 
question  of  a  legal  devise,  the  probate  was  not  evi- 
dence until  the  Probate  Act  1857,  which  by  sect.  64 
provided  that  tlie  probate  or  an  office  copy  should 
be  admitted  as  evidence  unless  contested.  Subject 
to  that  and  to  some  like  legislation,  as  the  exten- 
sion of  power  to  appoint  a  receiver,  the  Probate 
Division,  like  the  court  from  which  it  sprang,  had 
-no  jurisdiction  over  real  estate.  It  has  been  held 
by  Lord  Penzance,  in  Young  v.  Dendy  (1  Prob. 
Div.  344),  that  the  Court  of  Probate  had  no  juris- 
diction to  order  payment  of  costs  out  of  the  real 
estate.  That  has  been  settled  and  acted  on  in 
several  oases,  and  has  never  been  departed  from. 
In  opposition  to  this  the  counsel  for  the  executor 
askedme  to  accept  their  reading  of  the  words  of  the 
judgment  of  the  Court  of  Appeal  in  Re  Morgan 
(W.  N.  1890,  p.  125).  I  cannot  think  the  Lords 
Justices  intended  to  leave  it  open.  1  have  ascer- 
tained from  Sir  Francis  Jeune  that  no  change  has 
taken  place  in  the  practice  of  the  Probate  Court. 
The  result  is,  that  when  the  Probate  Division 
directs  costs  to  be  paid  out  of  the  estate,  it  means 
out  of  the  personal  estate.  Then,  having  failed 
so  far,  the  counsel  for  the  executor  say, 
that  in  an  administration  action  it  is  right 
to  order  the  costs  of  the  probate  action  to 
be  paid  out  of  the  estate  generally,  with  a  view 


to  having  them  thrown  upon  the  real  estate 
eventually.  I  can  conceive  cases  in  which  it 
would  be  quite  right  to  pay  the  costs  of  ood- 
testing  a  will  out  of  the  real  estate  in  an  admini- 
stration action,  as  when,  subsequently  to  tlie 
period  when  the  Chancery  Division  had  full  aeisn 
of  the  administration,  either  the  executor  acting 
under  the  authority  of  the  court,  or  without  the 
authority  of  the  court,  but  with  proper  advice  ind 
proper  circumspection,  took  proceedings  for  the 
benefit  of  the  whole  estate.  I  think  the  matter  i> 
one  of  discretion  in  every  particular  case,  and  I 
am  not  willing  to  exercise  it  hnre.  It  would  be 
extremely  wrong  to  lay  down  the  rule  that,  where 
a  will  has  been  contested,  the  costs  which  the 
personal  estate  is  insufficient  to  pay  should  oome 
out  of  the  real  estate.  A  will  is  perfectly  good  if 
it  devises  real  estate,  and  the  contest  need  not 
have  been  what  it  was  in  the  Probate  Divinon. 
Very  likely  the  costs  of  the  contest  were  increased 
by  referring  to  the  real  estate.  I  daresay  tJie 
contest  was  bond  fide,  but  I  cannot  say  whether 
the  executor  incurred  all  these  costs  boieficiall;. 
or  whether  advisedly  or  otherwise.  I  am  mt 
willing  now  to  shut  him  out  fi-om  obtaining  them. 
I  say  that,  under  the  circumstances,  the  court  hai 
no  jurisdiction,  and  ought  not  to  order  the  oosb 
of  the  probate  action  to  be  paid  out  of  the  letl 
estate,  whether  descended  or  specifically  devised. 
There  are  no  such  special  circumstances  here  to 
justify  such  an  order,  and  the  costs  of  the 
executor  in  the  probate  action  must  foil  on  the 
personal  estate  alone. 

Solicitors :  Letti  Brother*,  for  PMlip  BiJttr, 
Birmingham ;  Oamlen  and  Burdett,  for  Baitr, 
Lee,  and  Co.,  and  for  IT.  8.  CoHrell,  Birmingfam- 


Wednesday,  Aug.  8. 
(Before  Ebkbwich,  J.) 
Be   Shkphbbd;  CnrBCHiLi.  v.  St.  Gbobok's 

HospiTAi..  (a) 
WiU^Oin  of  New  Three  per  Cent.  Annuiliei- 
Codicd—Oift  of  2J  per   Cent.  New  Comoii- 
Specifie  gift — National   Debt  (Convertion)  Ad 
1888  [SlVict.  e.  2),  ».  25,  subject.  2. 

A  testator,  by  hit  unU  dated  the  3rd  Oct.  1887. ;«« 
to  trustees  10,000?.  New  Three  per  Cent.  Sati 
Annuities  upon  trust  to  apply  the  dividenii  <■ 
certain  payments  to  his  wife,  and  after  her  deet^ 
he  directed  the  stock  to  be  sold,  and  the  ^ 
ceeds  to  be  divided!  between  forty-tix  ehariiif 
therein  named,  and  he  gave  his  residuary  tt^ 
to  his  sister  and  her  son  equaUy.  By  a  endiaL 
dated  the  2Sth  Feb.  1891.  the  testator,  afiir 
reciting  the  above  gift  and  that  the  said  Bai* 
Annuities  had  been  converted  into  2f  per  Cm'- 
Consols,  bequeathed  to  his  trustees  lb,0(Ml.2if 
Cent.  Consols  then  standina  in  his  name,  vf* 
trust  to  apply  the  dividends  in  making  thtptf 
ments  to  his  wife  directed  by  hi*  wul,  im  k 
further  directed  that,  in  addition  to  thoit  ft 
ments,  his  trustees  should,  out  of  such  ditidtii'- 
during  the  life  of  his  wife,  make  further  awwj 
payments  to  the  ehariiies  therein  mentionsi,  m« 
in  all  other  respects  confirmed  hi*  toitt  T" 
testator's  wife  died  in  Jan.  1892,  ond  the  teiM«r 
in  March  1894. 

(a)  Beported  by  FaAHCls  E.  JpT,  E(q..  BuTiiter«t-I*'- 

.jitized  by  VjO'L. 


Dm.  8,  I8M.] 
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Ghait.  Diy.]    Hvffah  (app.)  v.  Nokth  Staffokdshibe  Railway  Co.  (respa.)-      [Q'B.  Dit. 


)%  tutnmona : 

Md,  that  the  beqttest  to  the  charities  by  the  wUl 
had  not  been  revoked  by  the  codicil ;  the  gift  wcw 
demonstrative,  not  gpedfie,  and  there/ore  the 
latter  part  of  sect.  25,  sub-seci.  2  of  the  National 
Debt  (Conversion)  Act  1888  had  no  application ; 
the  case  fell  within  the  first  branch  of  the  sub- 
section, and  there  was  a  valid  gift  of  lO.OOOl. 
2}  per  Cent.  New  Consols  in  trust  for  the 
charities. 

iuMXOHB  hj  the  reeidQar}r  legatees  rmder  the 
rill  of  A.  H.  Shepherd  against  St.  Oeorge's 
loepital  (as  representing  the  several  charities 
tamed  by  the  testator)  and  the  trustees  and 
zecutors,  to  have  it  determined  (1)  whether  a 
egacy  of  lO.OOOZ.  New  Three  per  Cents,  given  by 
lie  will  bad  failed  by  i-eason  of  the  conversion ; 
md  (2)  whether  the  charities  had  aiw  and  what 
aterest  in  the  15,0002.  2f  per  Cent.  Kew  Consols 
lieqneathed  by  a  codicil. 

Warmington,  Q.C.  and  Methold  for  the  plain- 
lifis. — There  is  no  specific  gift  in  the  will,  there- 
Core  there  is  no  sum  upon  which  sub-sect.  2  of 
Met.  25  of  the  National  Debt  (Conversion)  Act 
1888  could  operate.  There  is  no  mention  in  the 
eodicil  of  what  is  to  happen  to  the  15,0002.  2}  per 
Cent  Consols  after  the  death  of  the  wife.  We 
rabmit,  first,  that  the  charities  get  nothing ;  in  the 
aUemative,  that  they  get  no  more  than  10,0002. 
2}  per  Cent.  Consols : 

Duke  of  Northumberland  v.  Percy,  68  L.  T.  Eep. 

45 ;  (1883)  1  Ch.  298  ; 
Lord  Lovat  v.  Duchess  of  Leeds,  2  Dr.  &  Sm.  62. 

Benthaw,  Q.C.  and  Vaughan  Hawkins  for  St. 

George's  Hospital. — Our  proposition  is,  that  the 

charities  are  entitled  to  the  15,0002.  2}  per  Cent. 

Consols,  which  the  testator  has  substituted  for  the 

;10,0(X)2.  Three  per  Cent.  Bank  Annuities.    In  any 

<ue  we  are  entitled  by  force  of  the  National 

Debt  (Conversion)  Act  1888  to  10,0002.  2J  per  Cent. 

Conaolg :  see  first  part  of  sub-sect.  2  of  sect.  25. 

The  case  of  the  Diike  of  Northumberland  v.  Percy 

a  in  our  favour. 

Benry  Tindal  Methold  for  the  trustees. 

^EEWicH,  J. — ^It  is  a  rule  of  practical  wisdom 

that  a  judge  is  not  allowed  to  guess,  and  this 

codicil  is  an  apt  illustration  of  the  wisdom  of  that 

i^e.    One  might,  without  much  difficulty,  and 

wthsome  confidence,  guess  in  reading  the  codicil 

th&t  the  testator  intended  to  increase  his  genero- 

«ity,  that  he  thought  10,0002.  Three  per  Cents,  were 

not  very    fairly  represented  by  10,0002.   2}  per 

Cent,  and  it  would  be  better   to  increase  the 

wionnt.    But  then,  if  you  read  a  little  further,  as 

Mr.  Benshaw  has  pointed  out,  the  amount  may 

*»Te  been  increased  simply  in  order  to  provide  for 

we  increased  payments  thereout  daring  the  life 

w  the  wife;  that  may  have  been,  not  only  the 

gOTBming  motive,  but  the  only  motive,  and  there 

""iy  have  been  an  intention  on  the  testator's  part 

ootto  give  15,0002.,  bat  only  still  to  give  10,0002. 

iiie  answer  is,  one  must  not  guess  at  aU,  and  he 

naa  not  said  what  is  to  happen  to  the  15,0002   in 

'ordg  which  I  can  in  any  way  construe  as  a  gift ; 

tnat  IS  to  say,  there  is  no  gift  at  all.    That  being 

•"•  the  (Westion  is,  what  happens  to  the  g^  under 

™e  will  P    I  find  no  revocation  of  the  gift  under 

e  will,  certainly  not  as  regards  the  charities,  and 

^  umnaterial  to  consider  whether  there  is  any 

^Tocation  during  the  life  of  the  wife.    There  is 

™ne  as  regards  the  charities,  the  ultimate  gift. 


He  recites  it,  and  it  looks  very  much  as  if  he 
were  leading  up  to  something  like  revocation ; 
but  it  is  certainly  not  expressed,  and  I  do 
not  see  that  it  is  necessanly  implied.  Then 
the  legacy  standing,  what  is  the  meaning  of 
it  ?  It  is  a  demonstrative  legacy.  A  legacy  of 
that  character  is  not  specific,  though  a  very  httle 
change  in  the  language  would  have  made  it  a 
specific  legacy,  as  probably  it  was  intended  to  be. 
'!ntere  agam  I  must  not  guess.  I  must  take  the 
words  as  they  are.  He  gave  10,0002.  New  Three 
per  Cents.,  and  there  is  no  such  thing  now  either 
standing  in  his  name  or  in  any  other  person's 
name,  and  the  second  branch  of  snb-s^.  2  of 
sect.  25  of  the  National  Debt  (Conversion)  Act 
1888  has  no  application  because  there  is  no 
specific  bequest.  I  adopt  North,  J.'s  explanation 
of  that  sub-section,  which  is  to  be  found  at  pa^ 
303  of  (1893)  1  Ch.  I  have  no  doubt  that  the 
provision  in  that  branch  of  the  sub-section  was 
mserted  to  meet  that  particular  case,  but  does  not 
what  I  have  here  fall  within  the  fiirst  branch  of 
the  same  sub-section P  "In  any  Act  passed  or 
instrument  executed  before  the  passing  of  this  Act 
references  to  any  stock,"  and  so  on;  and  why 
should  not  that  refer  to  the  will?  The  only 
possible  argument  against  it  is,  that  tou  have  a 
testamentary  disposition  mentioned  below,  and 
that  therefore  the  instrument  mentioned  in  the 
first  part  cannot  possibly  refer  to  what  is  speci- 
fically dealt  with  in  the  second  part  That  would 
be  a  strong  argument  if  all  dispositions  by  will 
were  mentioned  in  the  second  part,  but  they  are 
not.  What  ia  dealt  with  there  for  the  reasons 
mentioned  by  North,  J.  is  a  specific  disposition 
by  will ;  anything  else  must  be  presumed  to  have 
been  inten^d  to  fall,  as  it  does  in  language  fall, 
under  the  general  description  of  "  any  instru- 
ment "  in  the  earlier  part  of  the  sub-section.  The 
result  is,  that  there  is  a  good  gift  of  10,(X)02.  2J 
per  Gent.  Stock  in  trust  for  the  charities.  The 
costs  of  the  application  to  come  out  of  the 
residue. 

Solicitors :  Pyke  and  Parrott ;  Palmer,  Eland, 
and  Nettleship. 

QUEEN'S  BENCH  DIVISION. 

Monday,  Ang.  3. 

(Before  Mathew  and  Kenkedt,  JJ.) 

HuFFAM  (app.)  V.  North  Staffordshire 

Railway  Company  (resps.).  (a) 

Railway  company — Bye-law — Invalidity  of  bye- 
law — Passenger  travelling  with  a  ticket  on  the 
day  on  which  ticket  was  not  available — No  in- 
tention to  defraud — Penalty  provided  by  bye-law 
— Railways  Clauses  Consolidation  Act  1845  (SSt9 
Viet.  c.  20),  ««.  103,  104,  108,  and  lOd—Begyla- 
tion  of  Railways  Act  1889 — Statute  Law  Revision 
Act  1892. 

The  bye-law  of  a  railway  company  provided  thai, 
"  any  passenger  using,  or  attempting  to  use,  a 
ticket  on  any  day  for  which  such  ticket  is  not 
available,  or  using  a  ticket  which  has  been 
already  used  on  a  previous  journey,  is  hereby 
subjected  to  a  penalty  not  exceeding  forty 
shillings." 

No  fraud,  or  attempt  to  commit  fraud,  was 
alleged  or  suggested  against  the  appellant.    The 

(at  Beported  by  T.  B.  Bridgwateb,  Eaq.,  Btirr<iiMr.4kt-TA«. 
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Q.B.  Div.]       Hr»FAM  (app.)  v.  Nobth  STArroBDSRiSB  Bulwat  Co.  (respe.).       [Q.B.  Dir. 


ju$tiee»  eonvieted  the  appellant  rtnder  the  above 
oye-latB. 
Bern,  that  the  above  bye-law,  being  rqaugnant  to 
$eet.  5  of  th^  Regulation  of  Railway  $  Act  1886,  it 
an  invalid  one,  and  the  eonvietion  therefore  muet 
he  <)tuuhed. 

Case  stated  by  justices. 

At  a  court  of  aummary  jurisdiction  held  at 
Hanley,  the  appellant  was  charged,  on  an 
information  preferred  by  the  North  Stafford- 
shire Railway  Company  (hereinafter  called 
the  respondents),  for  that  he  on  the  15th 
March  1894,  at  Stoke-itpon-Trent,  did  unlaw- 
fully  use  a  certain  railway  ticket  on  a  day 
for  which  such  ticket  was  not  arailable,  contrary 
to  the  bye-laws  of  the  said  company  made  in 
pursuanoe  of  the  provisions  of  the  statute  in  such 
case  made  and  provided. 

The  bye-law  relied  upon  was  in  the  following 
words : 

Any  pasaeogw  using  or  attemptiiifr  to  nae  a  ticket  on 
any  day  for  which  nioh  ticket  is  not  available,  or  ruXng 
a  ticket  which  has  been  already  oaed  on  a  previona 
ioomey,  is  hereby  Bnbjected  to  a  penalty  not  exceeding 
forty  ehillinge. 

The  appellant  travelled  on  the  respondents' 
railway  by  the  train  which  departed  at  5.30  p.m. 
on  Thursday,  the  16th  March  1894,  from  Stoke- 
upon-Trent  to  Macclesfield. 

The  tickets  of  the  passengers  by  that  train 
were  examined  at  Congleton,  an  intermediate 
station  between  Stoke-apon-Trent  and  Maccles- 
field, and  the  appellant  there  tendered  the 
return  half  of  a  fint-class  return  ticket,  which 
bore  the  date  of  the  28th  Feb.  1894  as  the  date  of 
issue,  and  which  was  proved  and  admitted  to  have 
been  purchased  by  him  on  the  28th  Feb.  1894. 

The  following  is  a  copy  of  the  ticket  tendered 
by  the  appellauC  and  of  the  conditions  indorsed : 

lasaed  by  the  K.  S.  B.  Co.,  subject  to  the  compcmy's 
reirnlationa,  and  to  the  conditions  in  their  time  tables, 
not  transferable,  first-class,  available  on  the  day  of  issne 
for  one  joomey  only ;  Stoke-npon-Trent  to  Macclesfield. 
H.K.     Vii  main  line.    Fare,  5«.  9d. 

The  number  of  the  ticket  was  upon  it.  Half  of 
the  ticket  was  produced.  There  was'  nothing  on 
the  back  of  it  except  the  date  of  issue. 

One  of  the  ragulations  and  conditions  contained 
in  the  respondents'  time  tables  at  the  date  of  the 
issue  of  the  said  ticket  was  as  follows : 

Betom  tickets  between  North  Staffordshire  Boilway 
stations  are  available  for  the  day  of  issue  only  except 
those  issned  on  Satiuday  or  Snnday,  which  are  available 
np  to  Monday  evening  following.  Betnm  tickets  issned 
between  North  Staffordshire  stations  and  Derbj,  Barton, 
Crewe,  Stafford,  or  Market  Drayton,  are  avaiable  for 
seven  days. 

The  full  first-class  fare  from  Stoke-upon- 
Ti-ent  to  Macclesfield  was  demanded  from  the 
appellant  by  the  respondents'  ticket  examiner,  at 
Coneleton,  but  the  amount  was  not  specified.  The 
appellant  refused  to  pay  such  fare,  but  gave  his 
correct  name  and  address. 

It  was  admitted  that  the  appellant  bad  a 
first-class  annual  contract  ticket  by  which  he  was 
entitled  to  travel  between  Macclesfield  and  Man- 
chester, on  the  line  of  the  London  and  North- 
Western  Railway  Company,  on  the  15th  March 
1894. 

The  justices  were  of  opinion  that  the  bye-law 


applied,  and  was  not  tMra  viree,  and  vonricfed  the 
appellant. 

The  Railways  Clanaee  Consolidation  Act  181& 
(8  &  9  Vict,  c  20). 

Sect.  103  enacte  that : 

If  any  person  travel  or  attempt  to  travel  in  117 
oaitiage  of  the  company,  or  of  any  other  company,  or  piitgr 
using  the  railway  withont  having  previously  paid  b 
fare,  and  with  intent  to  avoid  payment  thereof,  or  if  aar 
person  having  paid  his  fare  for  a  oertain  distant^ 
knowingly  and  wilfully  proceed  in  any  sndi  caninge 
beyond  snch  distaooe,  without  previously  paying  Ht 
additional  fare  for  the  additional  distaaee,  aad  w& 
intent  to  ayctd  payment  thereof,  or  if  aiv  pam 
knowingly  and  wilfully  refuse  or  neglect. on  aniTingit 
the  point  to  which  he  pud  his  fare  to  quit  such  cainif*, 
every  such  person  shall  for  every  such  offence  fotbit  t> 
the  company  a  sum  not  exceeding  forty  shillings. 

Sect.  104  enacts  that 

If  any  person  be  discovered  either  in  <a  after  taa- 
nutting  or  attempting  to  commit  any  anoh  eflaaae  ss  ■ 
the  preceding  enactment  mentioned,  all  ofioon  nj 
servants,  and  other  pwaons  on  behalf  of  the  ooBpss:r> 
or  snch  other  company  or  party  as  aforeaivi4>  t^i  d 
constables,  gaolers,  and  peace  officers,  may  lawful^ 
apprehend  and  detain  such  person  until  he  can  «»■ 
veniently  be  token  before  some  justice,  or  until  he  It 
otherwise  discharged  by  due  course  of  law. 

Sect.  108  gives  power  to  the  railway  oompssf 
to  make  regulations  for  the  travelling  upon  mi 
the  using  and  working  of  the  railw£^. 

Sect.  109  gives  power  to  make  regulations  by 
bye-laws,  and  to  repeal  or  alter  saeh  bye-lavs, 
and  make  others : 

Provided  that  snch  bye-laws  be  not  repugnant  to  tb 
IswB  of  that  port  of  the  United  "BSatgiom  where  ttt 
same  are  to  have  effect,  or  to  the'  proviAkMsof  tUi  * 
the  special  Act,  Ae. 

Sub-sect.  3  of  sect.  5  of  the  Act  to''Binend  tiM 
Regulation  of  Railways  Acts  1889  (52-&  53  Tict 
c.  57)  enacts  that  : 

If  any  person  travels  or  attempts  to  travel  on  a  wl- 
way  without  having  previously  paid  his  fare,  and  witii 
intent  to  avoid  payment  thereof,  Ac.,  on  snmmaiyeiB- 
viction,  he  shall  be  liable  to  a  fine  not  exceediiig  fort; 
shillingB,  and  in  the  case  of  a  second  or  snbseqsM 
offence  to  a  fine  not  exceeding  twenty  pounds,  Ac 

The  Statute  Law  Revision  Act  1892  (55  &  i^ 
Tict.  c.  19)  repeals  the  Railways  Clauses  Consoli- 
dation Act  1845  (8  &  9  Yict.  c.  20)  as  follows: 

In  part,  namely :  Sect  103  to  "thereof,  or"  whan 
those  words  last  occur. 

A.  T.  Lawrence  for  the  appellant. — This  con- 
viction ought  to  be  quashed.  The  bye-law  i* 
tdtra  vires.  No  fraud  is  alleged,  and  no  bvA 
can  be  said  to  have  been  committed.  BailwiT 
companies  under  sect.  109  of  the  Railways  ClanaH 
Consolidation  Act  1845  have  power  to  make  bjv- 
laws,  but  they  have  no  power  to  impose  penalties 
under  their  bye-laws  except  where  fraud  has  beA 
committed,  or  attempted  to  be  committed.  He 
cited 

Dyeon  v.   London    and    Sorih-Weitern  Rail<rt) 
Company,  44  L.  T.  Bap.  609 ;  50  L.  J.  78,  V.  Ci 
7  Q.  B.  IMv.  32  ; 
London,  Brighton,  and  BotUh  Coatl  BaiUMt  Ck"- 
pany  v.    Walton,  40  L.   T.  Bep.  183;.  4  C.  f- 
Div.  118:  48  L.  J.  316,  C.  P. 
W.  F.  Craies  for  the  respondent  company— Tbe 
^e-law  in  this  case  is  different  to  the  bye-l»w  in 
Dyson  v.  London   and   North-Westem  SaH'C'l 
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Company  (44  L.  T.  Rep.  609 ;  50  L.  J.  78,  M.  C. ; 
7  Q.  B.  Div.  32).  The  Statute  Law  Revision  Act 
of  1892  (55  &  56  Vict.  c.  19)  has  repealed  the  first 
part  of  sect.  103  of  the  Railways  Clauses  Consoli- 
dation Act  1845 ;  it  got  rid  of  what  was  obviously 
a  hardship,  making  passeligers  pay  for  a  ticket 
from  Vhere  the  train  started.  This  case  is  not 
like  a  case  where  the  passenger  is  travelling  with> 
ont  a  ticket,  or  has  bought  one  from  another 
person.  This  bye-law  is  quite  distinct  from  such 
oye-lawB.  This  is  merely  a  civil  penalty  recoverable 
hefore  justices.  The  passenger  has  three  alterna- 
tives— to  pay  the  fare,  to  produce  the  proper 
ticket,  or  to  give  his  name  and  address.  He 
cited 

Saundert  (app.)  v.  Bouih-Eaetem  Rafltcay  Com- 
pany (reap.),  43  L.  T.  Bep.  281;  5  Q.  B.  Biv.  456 ; 
49  L.J.  761,Q.  B. 
Mathbw,  J. — I  am  of  opinion  that  this  con- 
viction by  the  justices  ought  to  be  quashed,  the 
penalty  ought  not  to  have  been  inflicted.  It  is 
agreed  that  the  traveller,  the  appellant  in  this 
case,  was  innocent  of  any  fraudulent-  intent. 
Having  regard  to  sect.  103  and  104  of  the  Railways 
Clauses  Consolidation  Act  1845  (8  &  9  Vict.  c.  20). 
the  bye-law  of  the  respondent  company  is  bad 
under  those  sections.  For  fraud  is  tnia  gist  of  the 
offence  under  those  sections,  and  here  there  was 
no  fraud.  The  bye-law  is  also  bad  according  to 
the  decision  in  the  case  of  Dyson  v.  The  London 
and  North-Western  Railway  Company  (44  L.  T. 
fiep.  609;  50  L.  J.  78,  M.  C;  7  Q.  B.  Div.  32), 
and  no  reasons  have  been  given  to  show  that  that 
case  was  wrongly  decided.  Biit  it  is  argued  on 
behalf  of  the  respondent  company  that  the  bye- 
law,  though  it  may  be  void  nnder  the  sections 
cited,  has  nevertheless  been  made  valid  by  the 
repeal  of  sect.  103  of  the  Railways  Clauses  Consoli- 
dMion  Act  1845,  by  the  Statute  Law  Revision 
Act  1892  (55  &  56  Vict.  c.  19).  But  before  the 
Statute  Law  Revision  Act  of  1892,  there  came 
the  Regulation  of  Railways  Act  1889,  in  sect.  5, 
snb-sect.  3,  of  which  Act  there  ia  an  elaborate 
code  dealing  with  this  description  of  offence,  and 
it  is  there  enacted  that,  "  if  any  person  travels  on 
a  Tulwav  without  having  previously  paid  his  fare, 
and  witn  intent  to  avoid  payment,"  he  shall  be 
liable  to  a  penalty,  using,  therefore,  the  same 
■words.  "  with  intent  to  avoid  payment,"  as  were 
used  in  the  repealed  section  103  of  the  Railways 
Clauaeg  Consolidation  Act  1845.  If  the  appellant 
could  have  been  brought  within  the  terms  of  that 
section  he  might  have  been  rightly  convicted; 
but  the  appellant  had  previously  paid  his  fare, 
and  there  was  also  no  intention  to  defraud, 
therefore  he  could  not  have  been  convicted.  The 
conviction  by  the  justices  was  therefore  wrong, 
and  must  be  quashed. 

Eennedt,  J. — I  am  of  the  same  opinion. 

Conviction  quashed. 

Solicitors  for  the  appellant,  Purhis  and  Co.; 
aieord,  Hanley. 

Solicitors  for  the  respondent  company,  Chester, ; 
Mayhew,  Broome,  and  Griffiihes,  for  E.  A.  Paine, 
Haaley. 


Friday,  Oct.  26 
(Before  Mathbw  and  Chablbs,  JJi) 

Sauitdekb  v.  Thb  Holbobk  Distbict  Boabd 
OF  "Wonxa.ia) 

Public    health  —  Sanitary    authority — Non-per- 
■  formance  of  statutory  duty — Penalty — Liahtlity 
of  sanitary  authority  to  action  for  damages- 
Public  Health  (London)  Act  1891  (64  &  55  Vict, 
c.  76),  88.  29, 119,  141. 

By  sect.  29  (1)  of  the  Public  Health  (London)  Act 
1891  the  duty  of  sweeping  and  cleansing  the 
streets,  and  removing  all  street  refuse,  so  far  as 
is  reasonable  and  practicable,  is  imposed  upon 
the  sanitary  authority ;  by  sect.  29  (2)  ilie  sani- 
tary  authority  is  liable  to  a  penalty  for  non- 
performance of  this  duty. 

The  plaintiff  sued  the  defendants  to  recover 
damages  for  injuries  sustained  by  her  through 
the  non-removou,  of  snow  tuithin  the  defendant's 
district. 

Held  (following  Municipality  of  Pictou  v.  Geldert, 
69  L.  T.Bep.  510;  (1893)  A.  C.  524)  and  Cowley 
V.  Newmarket  Local  Board,  67  L.  T.  Bep.  486 ; 
(1892)  A.  C.  345),  that  the  duty  imposed  upon  the 
defendants  was  created-  solely  by  the  statute, 
and  that  there  was  nothing  in  the  statute  to  show 
that  the  defendants  were  intended  to  be  liable 
otherwise  than  in  a  penalty  for  the  non-per- 
formance of  the  duty,  and  that  the  action  there- 
fore was  not  'maintainable. 

Appeal  of  the  pliuntifl  from  the  judgment  of 
the  judge  of  the  ClerkenweU  County  Court 
entering  a  nonsuit. 

The  action  was  brought  by  the  plaintiff  against 
the  defendants,  who  were  the  sanitary  authority 
of  the  Holbom  district,  to  recover  damages  for 
injuries  sustained  by  reason,  as  waa  alleged,  of 
the  defendants  having  neglected  the  duty  of 
removing  snow  from  the  streets  in  the  district 
imposed  on  them  by  sect.  29,  snb-sect.  1,  of  the 
Public  Health  (London)  Act  1891. 

The  evidence  called  in  support  of  the  plaintiff's 
case  was  to  the  effect  that,  on  the  8th  Jan.  1894 
the  plaintiff  was  passing  along  a  street  within  the 
defendants'  district.  There  had  been  a  heavy 
fall  of  snow  a  few  days  previously,  which  had 
not  been  removed  from  the  street ;  the  accumu- 
lation of  snow  had  frozen  on  the  foot  pavement, 
rendering  it  very  slippery,  and  in  consequence 
the  plaintiff  slipped  and  fell,  and  sprained  her 
wrist.  The  plaintiff  alleged  that  by  reason  of 
the  accident  she  had  snfrored  special  damage  in 
her  business  of  a  nurse. 

The  learned  County  Court  judge  was  of  opinion 
that  there  was  evidence  for  the  jury  that  the 
duty  imposed  on  the  defendants  bad  been  neg- 
lected, and  that  they  had  not  so  far  as  was 
reasonably  practicable  in  the  cireumstanoes  pro- 
perly swept  and  cleansed  the  streets,  and  that 
they  had  failed  so  far  as  was  reasonably  prac- 
ticable to  remove  the  street  refuse;  bnt  the 
learned  County  Cooit  judge  was  of  opinion  that 
it  was  the  intention  of  the  Legislature  that  the 
penalty  imposed  by  the  statute  should  be  the 
only  remedy  for  the  failure  by  the  sanitary  autho- 
rity perform  their  'statntory  duty,  and  that  no 
action  would  lie*  against  the  sanitary  authority 
at  the  suit  of  persons  who  had  been  injured  by 
the  neglect,  even  though  they  might  hav«  sus- 

(a)  Beported  bj  T.  0.  B6BIHS0X,  Rai.,  BartliMr-tt-Lav. 
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tained  some  special  dama(;e.  He  therefore  directed 
a  nonsuit  to  be  entered. 

The  phiintiff  appealed. 

The  Public  Health  (London)  let  1891 : 

Sect.  29. — (1.)  It  shall  be  the  dnty  of  every  ganitary 
aathorii;  to  keep  the  atreeta  of  their  diBtrict,  which  are 
repairable  by  the  inhabitant*  at  large,  including  the 
footwayB,  properly  swept  and  cleansed,  so  far  as  is 
reasonably  practioablo,  and  to  collect  and  remove  from 
the  said  streets,  so  far  as  ii  reasonably  practicable,  all 
street  refuse. 

(2.)  If  any  snch  street  in  the  district  of  any  sanitary 
aathority,  inclading  the  footway,  is  not  properly  swept 
or  cleansed,  or  the  street  refnse  is  not  collected  and 
removed  from  any  snch  street  so  far  as  is  reasonably 
piaotioable,  a*  required  by  this  section,  the  sanitary 
anthority  shall  be  liable  to  a  fine  not  exceeding  twenty 
ponnds. 

Sect.  119.— (1.)  All  fines  recovered  by  this  Act  shall, 
notwithstsjiding  anything  in  any  other  Act,  be  paid  to  the 
sanitary  anthority  and  applied  by  them  in  aid  of  their 
expenses  in  the  exeontion  of  this  Act,  except  that  any 
fine  imposed  on  the  sanitary  anthority  shall  be  paid  to 
the  county  council. 

Sect.  141.  In  this  Act,  unless  the  context  otherwise 
requires  :  The  expression  "  street  refnse  "  means  dust, 
dirt,  mbbiah,  mud,  road  scrapings,  ice,  snow,  and  filth. 

Hawtin  for  the  plaintiff. — The  nonsuit  was 
wron^.  The  general  principle,  in  cases  such  as 
this,  is  that  a  breach  of  a  statutoiy  duty  makes 
the  person  chargeable  with  that  duty  liable  to  an 
action  at  the  suit  of  any  person  who  may  sustain 
special  damage  by  reason  of  that  breach  : 

Couch  V.  Steel,  3  E.  &  B.  402  ; 

Hartnellv.  Rydt  Cmnmusionert,  S  L. T.  Bep.  574  ; 
4  B.  &  S.  361 ; 

Reg.  V.  Hall,  64  L.  T.  Bep.  394  ;  (1891)  1  Q.  B.  747. 

In  Ouardians  of  Holborn  Union  v.  Vesiry  of 
8t.  Leonard's.  Shoreditch  (35  L.  T.  Rep.  400  ;  2 
Q.  B.  Div.  145)  it  was  held  that  an  action  could 
be  maintained  against  a  vestry  in  circumstances 
somewhat  similar  to  the  present  case.  It  is  true 
that  this  Act  imposes  a  penalty  for  non-perform- 
ance of  the  duty,  but  that  does  not  preclude  the 
bringing  of  an  action  by  an  individual  who  has 
suffered  8X)ecial  damage.  The  object  of  the 
penalty  is  to  enforce  the  performance  of  the  Act, 
and  the  Act  provides  (sect.  119)  that  the  penalty 
when  recovered  shall  go  to  the  county  council. 
The  only  remedy,  therefore,  for  damage  to  an 
individual  is  by  i.ction : 

Borough  of  Batkunt  v.  Maephenon,  41  L.  T.  Bep. 

778;  4App.  Cas.  256; 
ITtleon  V.  Merry,  19  L.  T.  Bep.  30  ;  L.  Bep.  1  H. 

of  L.  (Sc.)  326. 
Cowihope-Munroe  for  the  defendants. — The 
action  is  not  maintainable.  Where  a  penalty  is 
imposed  for  the  non-performance  of  a  statutory 
duty,  the  penalty  is  the  only  remedy  for  a  breach 
of  the  duty,  unlesB  it  clearly  appears  from  the 
statute  that  it  was  intended  to  give  a  right  of 
action  to  a  person  who  has  suffered  special  damage 
from  the  breach  of  duty.  No  snch  intention  can 
be  gathered  from  this  statute.  The  cases  of 
Couch  V.  Steel  {ubi  tup.)  and  Hwrtnall  v.  Commis- 
sionert  of  Ryde  {ubi  sup.)  have  both  been  adversely 
commented  on  in  the  House  of  Lords  and  the 
Judicial  Committee  of  the  Privy  Council,  and  the 
principles  enunciated  by  them  are  no  longer 
accepted  as  good  law  : 

Xunicipality  of  Pietou  v.  Oeldert,  69  L.  T.  Bep. 

510;  (1893)  A.  C.  524; 


CoteUy  V.  Ketemarlcet  Local  Board,  67  L.  T.  B<p. 

486;  (1692)  A.  C.  345  ; 
AtUneon  v.  Neuxaitle  and  Oatethead  Watervmii 

Company,  36  L.  T.  Bep.  761 ;  2  Ex.  Div.  441. 

The  case  of  The  Holhom  Union  v.  Yeatry  of  St. 
Leonard's,  Shoreditch  (ubi  sup.)  is  distinguiahalik 
from  the  present  case,  because  there  the  statute 
imposed  no  penalty,  and  the  only  means  of  com. 
peliing  the  vestry  to  perform  its  duties  was  by  an 
action  for  damages.  Cowley  v.  Newmarket  IakA 
Board  {ubi  sup.)  is  directly  in  point,  and  is  dedsive 
of  this  case  in  the  defendant  s  favour.  [He  was 
stopped  by  the  Court.] 

Hawtin  in  reply. — In  Cowley's  case  the  local 
board  were  held  not  to  be  liable  to  an  acticn 
because  the  board  had  succeeded  to  the  duties  of 
the  surveyor  of  highways,  and  the  surveyor,  being 
onl^  a  servant,  would  not  have  been  liable  to  aa 
action. 

Mathew,  J. — I  am  of  opinion  that  this  appeal 
must  be  dismissed.    We  have  had  before  us  the 
very  able  and  learned  judgment  of  the  Conntj 
Court  judge,  and  I  entirely  agree  with  the  con- 
clusion at  which  he  arrived  with  so  much  labow 
and  ability.    The  action  was  brought  to  recover 
damages  tor  injuries  alleged  to  have  been  sus- 
tained by  the  plaintiff  through  the  failure  of  the 
defendants  to  discharge  their  statutory  duty  at 
removing  snow  and  ice  from  the  footways  ova- 
which  the  plaintiff  was  passing.    It  was  said  that 
under  the  Act  of  1891  the  duty  which  had  been 
previously  imposed  upon    each    householder  to 
clear  away  the  snow  and  ice  in  front  of  the  house 
had  been  imposed  upon  the  defendants,  and  that 
therefore  they  were  liable.    Now  the  terms  of  the 
section  are  tliese :  [His  Lordship  read  sect.  29.] 
Those  are  the  obligations  created  by  the  statute 
in  this  public  body,  and  it  is  said  upon  the  autho- 
rity of  Couch  V.  Steel  {ubi  sup.)  and  Hartnell  v. 
The  Ryde    Commissioners   {iM,  sup.),  which  are 
still  treated  by  the  learned  counsel  for  the  plain- 
tiff as  having   some  vitality  in  them,  that  his 
client  is  entiued  to  maintain  this  action.    Beij- 
ing upon  those  cases  little  credit  is  given  by  him 
to  the  subsequent  decisions  beginnmg  with  the 
well-known  case  of  Atkinson  v.  The  Newcastle  Local 
Board  {ubi  sup.).    That  case  has  been  followed  b; 
the  case  in  the  House  of  Lords  of  Cowley  r.  Tki 
Newmarket  Board  {ubi  sup.),  and  by  the  more 
recent  decision  of  the  Judicial  Committee  of  the 
Privy  Council  in  the  Municipality  of  Piciou  t. 
Geldert  {ubi  sup.).    Those  cases  condemn  in  terms 
the  cases  of  Couch  v.  Steel  {ubi  sup.)  and  HartntU 
v.  The  Ryde  Commissioners  {ubi  sup.)    It  is  qtiite 
plain  that  the  result  of  those  decisions  with  reft 
rence  to  the  obligations  imposed  upon  bodies  d 
this  kind  by  Act  of  Parliament  is  that  unless  the 
intention  of  the  Legislature  is  clearly  expressed 
that  there  shall  be  a  liability  to  an  action  for 
default  in  the  performance  of  a  statutory  duty  no 
action  shall  lie.    Upon  looking  at  this  statute  it 
is  clear  there  is  no  intention  that  any  such  lia- 
bility shall  be  imposed  upon  the  defendants.  I 
have  I'ead  the  section,  and  in  the  case  of  non- 
performance of  the  duties  created  by  the  section, 
there  is  imposed  a  penalty  not  to  exceed  30J.,  to 
be  recovered  in  the  manner  pointed  out  by  the 
Act.    That  is  the  sole  liability  imposed  br  the 
statute  upon  the  defendants,  and  -v^v  sboiuil  «e 
infer  that  there  is  in  addition  a  liaoility  to  an 
action  for  dami^^  P    By  the  old  statute  hefoi« 
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it  was  repealed  there  was  no  liability  upon  the 
local  anthoritj  to  dear  away  snow  or  ice,  and  no 
inch  action  would  lie  against  the  inhabitants  of 
the  district  in  reference  to  such  a  matter.  Why 
then  should  it  be  said  that  this  statute  creates 
the  liability  P  It  seems  to  me  that  the  intention 
of  the  Legislature  must  have  effect  given  to  it 
iccording  to  the  language  used,  namely,  that  the 
local  authority  shall  be  bound  to  do  what  the 
liatiite  says  it  shall  be  bound  to  do,  and  that  the 
xoueqaence  of  not  doing  it  shall  be  the  liability 
pointed  out  by  the  Act,  and  no  further  liabilitv. 
[f  we  adopted  any  other  construction,  we  should 
be  pntting  upon  the  locality  an  obligation  which 
loes  not  exist  at  common  law ;  and  tor  which 
^ere  is  no  statutory  provision.  The  learned 
bounty  Court  judge  has  referred  to  the  autho- 
rities at  great  length  upon  which  he  bases  his 
iecision,  and  I  entirely  agree  with  that  decision. 

Chakl£8,  J. — I  am  of  the  same  opinion.  I 
intirely  agree  with  the  observations  which  my 
earned  brother  has  made  in  reference  to  the  jndg- 
nent  of  the  learned  judge  of  the  County  Court. 
[  agree  with  that  judgment  and  with  the  reasons 
[iven  by  the  learned  County  Court  judge.  I  will, 
lowever,  state,  in  my  own  words,  the  reason  why 
[  do  agree  with  the  judgment  in  the  court  below. 
[t  is  beyond  dispute  that  the  duty  imposed  upon 
he  sanitary  authority  is  created  by  the  29th 
lection  of  the  Public  Health  Act  1891,  and  that 
mtil  that  section  was  passed  there  was  no  duty 
!ut  upon  the  sanitary  authority  in  reference  to 
he  removal  of  snow  or  ice  from  the  streets.  It 
leema,  therefore,  clear  to  me  that,  in  order  to 
uake  out  a  liability  on  the  part  of  the  sanitary 
inthority  to  an  action  for  failure  to  perform  that 
inty,  we  must  find  in  the  statute  itself  some 
Dtimation  that  the  sanitary  authority  is  intended 
It  be  so  liable.  That  is  the  principle  which  is 
kid  down  in  Cowley  v.  The  Newmarket  Local 
Board  (ubi  sup.),  where  it  was  said  that  the  giving 
»  a  public  authority  a  duty  of  repair  does  not  ot 
taelf  make  that  public  authority  liable  to  an 
iction  in  respect  of  a  failure  to  perform  that 
inty,  that  is,  in  respect  of  a  non-feasance.  In 
nder  to  establish  such  liability  it  must  be  shown 
ihat  the  Legislature  intended  that  such  a  liability 
ihonld  be  imposed.  Looking  at  this  tection  I 
bul  to  see  any  indications  that  the  Legislature 
ntended  to  impose  this  extraordinary  liability 
upon  the  sanitary  authority.  On  the  contraiy,  it 
Kems  to  me  that  the  section  contains  not  only  in 
its  first  clause  the  imposition  of  the  duty  upon 
(he  sanitary  authority,  but  in  its  second  clause  it 
xmtains  the  only  remedy  which  anyone  can  have 
t  the  sanitary  authority  fails  to  jwrform  this 
inty,  namely,  that,  "  if  any  such  street  within 
she  district  of  any  sanitary  authority  is  not  pro- 
perly swept  and  cleansed,  or  the  street  refuse  is 
lot  collected  and  removed  from  any  such  street  so 
^  aa  is  reasonably  practicable,  the  sanitary  autho- 
lity  shall  be  liable  to  a  fine  not  exceeding  202." 
t7ow,  inasmuch  as  that  penalty  is  imposed  bv 
the  same  section  which  creates  the  duty,  I  thinK 
therecan  be  no  doubt  at  all  that  upon  the  same 
gindple  that  I  acted  upon  in  the  case  of  Beg.  v. 
BaU  {ubi  tup.),  when  I  quashed  an  indictment 
igunst  an  overseer  of  the  poor  for  fiiilure  to 
perform  some  duty  in  oonnec^on  with  a  Farlia- 
nentary  election,  flie  sanitarjr  authority  could  not 
tw  indicted.  Indeed,  it  is  not  contended  that  they 
nuld  be.    As  they  oould  not  be  indicted,  has  any- 
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thing  been  done  by  the  Legislature  beyond  im- 
posing  upon  them  the  liabuity  of  this  penalty 
for  the  non-perfonnance  of  their  statutory  duty  ? 
I  fail  to  see  that  anything  beyond  a  liability  to  a 
penalty  has  been  imposed.  There  is  nothing  in 
the  Act  which  gives  a  right  of  action  against 
them.  "We  have  been  referred  in  the  course  of 
the  argument  to  the  somewhat  old  cases  of  Couch 
V.  Steel  (ubi  sup.)  and  Hartnell  v.  The  Byde  Com- 
missioner! (ubi  sup.),  and  although  it  is  perfectly 
true  that  those  cases  have  never  been  formally 
overruled  either  by  the  Exchequer  Chamber  or 
the  Court  of  Appeal  or  the  House  of  Lords,  they 
have  been  spoken  of  in  the  House  of  Lords  and 
in  the  Court  of  Appeal  and  in  the  Judicial  Com- 
mittee of  the  Privy  Coundl  in  terms  which  pre- 
clude their  being  treated  as  binding  authorities. 
The  first  case  in  which  the  authority  of  Couch  v. 
Steel  (ubi  sup.)  was  seriously  shaken  was  a  case  in 
the  Court  of  Appeal — the  case  of  Atkinson  v.  The 
Newcastle  Waterworks  (ubi  sup,).  In  delivering 
the  judgment  of  the  Court  of  Appeal  Lord  Cairns 
(the  oijier  learned  judges  agreeing  with  him) 
indicates  plainly  enough  that  he  does  not  approve 
of  the  reading  of  the  statute  upon  which  the. 
decision  in  Couch  v.  Steei  (iM  tup.)  was  ba8ed>. 
and  that  it  is  no  longer  a  question  of  whether  »  . 
penalty  is  imposed,  or  whether  it  goes  to  the  party- 
aggrieved  or  to  a  common  informer.  That  is  no-  • 
longer  a  material  or  cardinal  consideration. 
What  is  to  be  looked  at  is  the  purview  of  the 
statute  itself,  and  the  court  must  consider  whether 
the  statute  itself  indicates  that  liabilitv  to  an 
action  for  damages  shall  exist  as  well  as  aliabilitj^ 
to  a  penalty.  That  case  was  followed  in  time  by 
the  two  cases  which  we  have  been  referred  to,  the 
one  of  Cowley  v.  The  Newmarlcet  Board  (ubi  sup.) 
in  the  House  of  Lords,  and  the  other  The  Munici- 
pality of  Pictou  V.  Qeldert  (ubi  sup.)  in  the 
Judicial  Committee  of  the  Privy  Council,  and  it 
is  quite  plain,  looking  at  those  two  cases,  that  the  - 
older  cases  cannot  now  be  regarded  as  binding. 
Now  then,  what  was  the  state  of  things  before- 
this  statute  passed  P  The  inhabitaute  of  a  parish,, 
or  an  individual,  would  not  have  been  liable  to  an 
action  for  such  a  non-feasance  as  this.  There-- 
was  no  duty  on  the  inhabitaute  of  a  parish 
to  remove  snow  and  ice,  no  indictment  could 
have  been  brought  against  them,  and  no  action 
could  have  been  brought  against  them.  The 
surveyor  of  highways  could  not  have  been 
proceeded  against  in  such  a  case  of  non- 
feasance, as  is  pointed  out  by  the  learned 
County  Court  judge  in  his  judgment  from 
the  time  of  Young  v.  Davis  (2  H.  &  C.  197) 
onwards  no  action  lay  against  the  surveyor  of 
highways.  Whether  that  is  baded  upon  the 
ground  that  he  is  a  servant  and  the  doctrine  of 
respoiideai  superior  applies,  or  whether  it  i^ 
based  upon  the  gix)und  that  he  is  subject  to 
penalties  for  the  non-performance  of  his  duty,  is 
immaterial.  The  fact  remains  that  a  surveyor  of 
highways  could  not  be  indicted.  So,  again,  when 
his  duties  were  transferred  to  the  sanitary 
authority,  and  they  became  surveyors  of  high- 
ways, it  was  held  that  they  were  not  liable  to  any 
indictment.  That  was  the  state  of  things  with 
regard  to  a  sanitary  authority  before  the  passing 
of  this  Act  of  Parliament.  It  appears  to  me,  there- 
fore, clear  that  when  this  Act  of  Parliament  was 
passed  the  Legislature  was  placing  a  duty  upon  the 
sanitary  authority  which  had  never  b$en  placed 
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Hpon  them  before,  and  for  the  non-performa&ce  of 
wnich  they  could  never  hare  Been  proceeded 
(gainst  bj  indictment  or  action.  The  atatnte 
states  the  penalty,  and,  I  think,  the  only  penalty, 
which  can  De  imposed  for  the  non-performance  of 
their  dnty.  I  need  not  point  out  tiie  seriona  con- 
sequences that  might  result  from  a  contrary 
construction  of  the  statute.  We  are  bound  to 
look  at  the  purview  of  the  statute,  and  it  would  be 
an  extraordinary  thing  if  we  were  constrained  to 
hold  that  anyone  who  was  injured  by  the  failure 
of  a  local  authority  to  cleanse  thoroughly  the 
streets  in  their  district  was  able  to  bring  an 
action  and  recover  damases  against  the  authority. 
I  think  the  appeal  must  De  dismissed  with  costs. 

Appeal  dismissed. 
I    Solicitor  for  the  plaintifE,  K  W.  Essell. 
.  Solicitor  for  the  defendants,  Matthew  A.  Kale. 


Souse  of  l^orHs. 

July  23  and  30. 
(Before   the    Lobd    Chancellos    (Herschell), 
Lords   Watson,  Ashbousne,  liACNAOHTEN, 
and  MoBBis.) 

BotrsB   V.  BsADFOBD  Baitkinq  Compamt 
Limited,  (a) 

ON  APPEAL  FBOM  THE  COtTBT  OP  APPEAL 
IN  ENGLAND. 
Debtor  and  creditor — Principal  and  surety — Dis- 
charge  of  surety — Oiving  time — Covenant  to  in- 
demnify retiring  partner — Overdraft  at  bank. 

The  general  principle  of  equity,  that  tohere  there  is 
a  contract  uiith  a  principal  and  a  surety,  and 
time  is  given  to  the  principal  trithout  the  assent 
of  the  surety,  and  without  reserving  the  rights  of 
the  creditor  against  him,  the  surety  is  released, 
applies  to  a  case  where  the  parlies  who,  as 
beftoeen  themselves,  have  become  principal  and 
surety,  were  originally  both  principal  debtors  to 
the  creditor. 

Oakeley  v.  PasheUer  (4  CI.  AF.  207  ;  10  Bli.  N.  8. 
248)  discussed. 

Oriental  Financial  Corporation  v.  Overend, 
Gumey,  and  Co.  (31  L.  T.  Bep.  322 ;  L.  Rep.  7 
H.  L.  34S)  followed. 

Semble  (differing  from  the  court  below  on  this 
point),  that  a  proviso  added  to  a  covenant  of 
indemnity  given  by  the  principal  to  the  surety 
to  the  effect  that  the  surety  should  not  be  entitled 
to  require  the  payvient  of  the  debt  by  the  prin- 
cipal  so  long  as  the  covenant  of  inckvinity  re- 
■mained  in  force,  would  not  prevent  the  ordinary 
doctrine  from  applying. 

Where  a  person  had  become  surety  to  a  bank  for  an 
overdraft  to  an  agreed  amount,  the  fact  that  the 
bank  agreed  with  the  principal  to  allow  him,  to 
increase  his  overdraft  beyond  the  agreed  am.ount 
for  a  limited  time  : 

Held,  not  to  be  such  a  giving  of  time  to  the  princi- 
pal as  would  discharge  the  surety,  the  bank's 
rights  in  respect  of  the  original  overdraft  not 
being  affected. 

Judgment  of  the  court  below  affirmed  for  different 
reasons. 

A  bank  which  has  agreed  to  give  an  overdraft  can- 

(a>  Rcpnrtnd  by  C.  S.  Kaldui,  Ewi.,  B«iTUter-»t-L»w. 


not  refuse  to  honour  cheques,  within  the  limit  tf 

that  overdraft,  which  have  been  drawn  a»d  fd 

into  circulation  before  any  notice  has  been  gitet 

to  the  drawer  that  the  limit  is  to  be  wiihdnacn. 
This  was  an  appeal  from  a  judgment  of  tlit 
Court  of  Appeal  (Lindley,  Kay,  and  Smith,  LJJ.l^ 
reported  in  70  L.  T.  Eep.  427,  and  (1894)  2  Ch.  St 
reversing  a  judgment  of  Kekewich,  J.,  reported  ii 
69  L.  T.  Rep.  828. 

The  appellant,  who  was  a  shareholder  in  Vbt 
respondent  bank,  brought  this  action  nlaimingi 
declaration  that  he  was  entitled  to  the  shares,  ui 
to  the  dividends  which  had  accrued  upon  them,{ne 
from  an^  lien  of  the  bank,  and  for  an  injnnctioi 
restraining  the  bank  from  dealing  with  tke 
shares. 

The  respondents  by  their  counter-claim  claimei 
a  declaration  that  they  were  entitled  to  a  lien  as 
the  shares  in  respect  of  a  debt  exceeding  the  nix 
of  the  shares,  due  to  them  from  a  firm  of  W. 
Rouse  and  Co. 

The  appellant  had  formerly  been  a  partner  ii 
the  firm,  but  had  retired  from  it  at  tne  end  d 
1884.  At  that  time  the  firm  was  lar^ly  indebted 
to  the  bank,  and  the  appellant  remained  liaUe  to 
the  bank  for  the  old  debt,  but  had  received  aoo«fr; 
nant  of  indemnity  from  the  continuing  paitaNA; 

The  new  firm  stopped  payment  in  Sept.  18&' 
The  bank  were  aware  of  the  fact  that  the  i^pd- 
lant  had  retired  from  the  firm,  and  was  oiis 
liable  to  them  as  a  surety. 

The  case  set  up  by  the  appellant  was  that  tk 
dealings  between  the  bank  and  the  new  fiia, 
amounted  to  a  giving  of  time  which  diachaigttl 
him  from  his  liability  as  surety.  Kekewich,  i4 
decided  in  his  favour,  and  in  the  Court  of  Appw 
Lindley  and  Kay,  L.JJ.  (Smith,  L.J.  dissentiigil 
agreed  with  the  view  of  the  law  taken  by  Kei»! 
wich,  J.,  but  Lindley  and  Smith,  L.JJ.  (Kay,  LI ' 
dissenting)  took  a  different  view  of  the  dealing 
between  the  parties,  and  the  decision  was  oonae- 
quently  reversed. 

The  facts  appear  fully  in  the  reports  in  tb 
courts  below,  and  in  the  judgment  of  the  Loid 
Chancellor, 

Cotens-Hardy,  Q.C.,  Benshaw,  Q.C.,  and  f- 
Thompson,  for  the  appellant,  argued  first  that  (bat 
was  a  novation.  The  bank  agreed  to  aoc^t  tte 
liability  of  the  continuing  partners  as  their  sob 
debtors.  This  is  shown  by  the  fact  thatoom- 
ponnd  interest  was  charged  on  the  account  ft" 
though  a  bank  may  chai^  compound  intenst 
against  a  customer,  it  cannot  do  so  against  i 
person  in  the  position  of  the  appellant  with  whom 
the  relation  of  customer  had  ended.  Seoondlj. 
the  appellant  was  released  by  time  being  ^tcb 
to  the  new  firm.  Originally  all  the  parties  ««* 
principals ;  then,  by  a  transaction  of  which  tke 
bank  was  informed,  one  became  a  snietf,  >^ 
on  time  being  given  to  the  others  he  was  iW' 
charged  on  the  principle  of  Oakeley  v.  Pask^ 
(4C1.&F.  207;  10  BU.  N.  S.  248),  which  i* 
commented  on  and  discussed  in 

Oakford  v.  £uropean  and  American  Sie<mA<f 
Company,  1  H.  &  M.  182  ; 

llaingay  v.  Lewis,  Ir.  Bep.  3  C.  L.  495 ;  on  appe'i 
Ir.  Bep.  5  C.  L.  229 ; 

Oriental  Financial  Corperation  v.  -Overtncl,  C»i«* 
and  Co.,  25  L.  T.  Bep.  813 ;  L.  Bep.  TCLltii 
<m  appeal,  31  L.  T.  Bep.  322  ;  I..  Stgp.  7EI> 
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WOton  T.  Uoyd,  28  L.  T.  Bep.  331 ;  L.  Bep.  16 

£q.  60; 
Bailey  t.  Sdwardt  (4  B.  &  S.  761),  in  which  case 
BUekbnzn,  J.  expressed   a   view   differin^r  from 
that  which  he  afterwards  took  in  Swire  ■v.  Redman 
(35  L.  T.  Bep.  470 ;  1  Q.  B.  Div.  536. 
Ste  dealings  between  the  parties  sKow  that  bj 
nplication  time  was  given  to  the  principals,  and 
lie  surety  was  thereby  released.    The  proviso  in 
be  deed  of  dissolution  of  partnership  had  not  the 
Ifect  which  was  given  to  it  in  the  oonrt  below, 
at  was  only  intended  to  relate  to  pixxieedings  on 
be  covenant  for  indemnity.    See 

Carr  v.  BoberU,  2  B.  &  Ad.  905  ;  5  B.  &  Ad.  78 ; 
Davidson's   Freoedents,  vol.  II.,  pt.    1,  2nd  edit, 
p.  475,  and  the  cases  there  oited. 


Fiiday,  Q.C.,  Vernon  SmWhyaniB.  C.  Gardiner, 
Iff  the  respondents,  argued  that  the  court  below 
MS  right  in  saying  that  there  was  no  novation. 
Fe  also  say  that  uiere  was  no  giving  of  time  such 
I  to  release  the  surety  ;  to  do  so  there  must  have 
een  a  binding  contract  for  a  good  consideration 
ot  to  sue,  and  there  was  nothing  of  the  kind 
ere.  At  most  there  was  only  an  indulgence,  not 
.  Innding  agreement,  and  the  foundation  of  the 
npellant's  case  fails.  If  we  are  right  in  this, 
hkeleyv.  Pasheller  is  not  in  point.  In  that  case 
here  was  in  fact  a  novation.  A  retiring  partner 
>  sot  necessarily  only  in  the  position  of  a  surety, 
lee 

Baynton  v.  Morgan,  59  L.  T.  Bep.  478  ;  on  appeal, 
22  Q.  B.  Div.  74. 
rbe  relation  of  principal  and  surety  does  not 
iriae  cat  of  the  covenant  to  indemnify.  The 
feeision  iff  Stoire  v.  Bedman  (mM  tup.),  in  which 
%dceley  v.  Paaheller  was  distinguished,  has  been 
loUowed  in  Birkett  v.  MeOvdre  (7  Ontario  App. 

ti.  53).  Smith,  L.J.  took  the  correct  view  of  the 
ision  in  Odkeley  v.  PashetUr.  The  outgoing 
iutner  is  not,  under  the  circumstances,  released 
bm  hie  liability.    See 

Oal^ord  T.European  Steanukip  Company  (ubt  tup.). 
rhe  principle  upon  which  a  surety  is  discharged 
yj  giving  time  to  the  principal  is,  that  it  inter- 
Wee  with  his  right  to  pay  off  the  debt  and  sue 
he  principal  debtor  ;  but  under  the  proviso  the 
appellant  never  had  snoh  a  right. 

Count-Hardy,  Q.O.  in  reply. — ^The  proviso  is 
nerely  appendant  to  the  covenant.  It  is  not  an 
nithoriiy  to  give  time  to  the  principal.  Oakford 
r.  European  Bteamthya  Company  was  a  continuing 
lontract  to  build  a  ship,  and  was  quite  different 
Tom  this  case.  The  principle  of  Oakeley  v.  Posh- 
'^  puts  the  outgoing  partner  in  the  position  of 
tirety.    See  bIbo 

MouU  y.  Garrett,  22  L.  T.  Bep.  343 ;  L.  Bep.  5  Ex. 
132)  and  the  coses  cited  by  Channell,  B.,  on  appeal, 
26  L.  T.  Bop.  367  ;  L.  Bep.  7  Ex.  101. 
9sn  there  was  a  good  consideration  for  giving 

te,  and  a  giving  of  time,  in  fact,  which  releases 
Burety. 
At  the  conclumon  of  the  arguments  their  Lord- 
iupe  gave  judgment  as  follows : — 

The  Lord  Chancellor  (Herschell).  —  My 
ords :  The  appellant,  who  was  the  defendant  in 
action,  was  formerly  in  partnership  with 
rtain  other  persons  caiTying  on  business  as 
orsted  spinners  under  the  firm  of  Rouse  and  Co. 
ne  partnership  between  them  was  dissolved  by  a 
'-'  of   the  17th  April  1885.     By    that    deed 


William  Bouse  was  to  cease  to  carry  on  the  busi- 
ness, and  the  other  members  of  the  firm,  John 
Frederick  Bouse,  Frank  Bouse,  and  Herbert 
Bouse,  were  to  continue  to  do  so.  By  that  deed 
the  debts  of  the  firm  were  to  be  paid  by  the  new 
partnership,  who  were  to  take  over  its  assets,  and 
they  covenanted  with  William  Bouse,  the  retiring 
partner,  to  indemnify  him  against  those  debts. 
That  covenant  contained  a  proviso  to  which  I  will 
call  attention  presently.  At  the  time  of  the 
dissolution,  amongst  the  debts  owing  was  a  debt 
of  upwards  of  50,0002.  to  the  Bradford  Banking: 
Company.  At  the  time  when  the  new  firm  &iled,. 
some  years  afterwards,  the  debt  had  been  reduced 
below  50,0002.,  but  a  considerable  amount  was  siall 
owing  to  the  bank,  and  this  action  was  brought  to- 
recover  it,  or  rather  to  enforce  their  right  to  hold 
certain  shares  belonging  to  William  Bouse  as 
security  for  it.  (a)  The  answer  to  the  action  was 
that  William  Bouse  had  been  discharged  from  all 
his  liability  to  the  bonk  by  reason  of  transactions  - 
between  the  bank  and  the  new  firm.  The  case 
was  put  in  this  way ;  that  upon  the  dissolution  of 
the  firm  under  the  deed  which  I  have  mentioned 
OS  between  themselves,  the  continuing  partners 
became  the  principal  debtors,  and  Wilham  Bouse 
merely  a  surety  for  them ;  and  that  inasmuch  as 
the  bonk  hod  notice  of  the  deed  of  dissolution  and 
its  terms,  it  was  brought  to  the  knowledge  of  th» 
bonk  that  such  was  the  relation  of  the  parties- 
after  that  date.  Then  it  was  said  that  the  bank, 
thns  knowing  that  William  Bouse  had  become- 
surety  only  as  between  him  and  his  former  co- 
partners, gave  time  to  the  continuing  members  of 
the  firm  for  the  payment  of  the  debt  in  question, 
and  so  discharged  William  Bouse.  It  was  con- 
tended, indeed  ^tematively,  that  there  had  been 
novation,  and  that  the  bank  had  accepted  the  new 
firm  as  their  debtors  in  place  of  the  co-debtors- 
who  had  previongly  been  liable  to  them,  and  that^ 
by  this  novation,  William  Bouse  was  discharged. 
That  argument  has  not  found  favour  with  any  of 
the  learned  judges  before  whom  the  case  has 
come,  and  your  Lordships  have  already  intimated 
that  in  your  opinion  it  cannot  be  supported. 
With  regard  to  the  question  whether  time  was 
given  so  as  to  dischai^  the  surety,  the  general 
principle  of  equity  that  where  there  is  a  contract 
with  two  persons,  one  as  principal  and  the  other 
as  surety,  and  time  is  given  to  the  principal  -with- 
out the  assent  of  the  surety,  and  -without  the 
rights  against  the  surety  being  reserved,  the  right 
against  the  surety  has  gone,  -was  not  contested; 
but  it  was  said  to  be  inapplicable  to  such  a  case 
as  the  present,  when  those  who  as  between  them- 
selves became  principal  and  surety  had  been 
originally  both  of  them  principal  debtors  to  the 
creditor.  On  the  other  hand,  it  was  contended 
thtvt  that  made  no  difference,  and  that  the  rule  of 
equity  was  as  applicable  to  a  case  where  two 
having  both  been  principal  debtors,  one  after- 
wards became  -with  notice  to  the  creditor  a  surety, 
as  it  was  to  a  case  where  the  contract  between 
him  and  the  creditor  was  one  of  principal  debtor 
and  surety.  Belianoe  was  placed  for  this  pro- 
position upon  the  case  of  Oakeley  v.  Pasheller 
(10  Bli.  N.  S.  248),  decided  in  this  House.    The 

(a)  As  above  mentioned  the  action  was  brought  by  the 
appellant  as  plaintiff  against  the  bank,  and  the  qnestion 
on  which  the  appeal  was  brought  arose  on  the  counter- 
claim of  the  bank. 
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cttae  hiM  be«n  T«rT  much  discussed,  and  inasmnch 
IM  I  b«li«>T«  Uukt  lul  Toor  Lordships  have  formed  a 
ole*r  opinion  upon  the  argument  which  has  been 
oJdrosied  to  you  on  that  point,  it  is  probably  well 
U>  exprvaa  it,  •▼«&  altbongh  a  view  may  be  taken 
whioh  would  not  make  the  decision  in  this  case 
turn  upon  the  conclusion  arriTed  at  with  regard 
to  ()it*W»y  Y,  Pouheller.  In  Oakeley  v.  PasheUer 
\*\t^  Lvndhurat,  in  deliverins  judgment,  said 
tUi»;  "Now,  in  consequence  of  an  arrangement 
witloh  took  place  between  the  representatives" 
\ttmt  is  the  representatives  of  the  retiring  partner) 
"  Hnd  the  new  partnership "  (in  that  case  an 
Mddttioual  partner  was  taken  in  when  one  of  the 
)>M*tu«r«  went  out),  "  they  stood  in  the  character 
of  sureties,  and  the  principle  of  law  is  this :  that 
rrhere  a  creditor  gives  time  to  the  principal,  there 
Iwlng  a  surety,  without  any  communication  with 
•the  surety,  and  without  the  consent  of  the  surety, 
it  discharges  him  from  liability,  because  it  places 
.him  in  a  new  position  and  exposes  him  to 
.risks  or  contingencies  which  he  would  not 
otherwise  be  liable  to."  The  proposition  is 
tliere  laid  down  in  terms  quite  unequivocal 
by  Lord  Lyndhurst,  afi&rming  Lord  Brougham 

.  as  Lord  Chancellor,  and  the  Master  of  the 
Rolls.  It  has  been  suggested,  in  a  case  to 
which  I  will  call  attention  m  a  moment,  that  that 
case  turned  upon  the  fact  that  the  creditor  had 
l)een  a  party  to  an  arrangement  by  which  the 
representatives  of  the  deceased  and  retiring 
.partner  were,  as  between  him  and  them,  to  be 
sureties  only.  I  cannot  myself  find  any  trace  of 
such  an  arrangement  as  being  the  foundation,  in 

.  any  respect,  of  the  judgment  of  Lord  Lyndhurst. 
In  the  case  of  the  Oriental  Financial  Corporation 
V.  Overend,  Gumey,  and  Co.  (25  L.  T.  Rep.  813; 
L.  Hep.  7  Ch.  142),  before  Lord  Hatherley  when 
Lord  Chancellor,  he  referred  somewhat  elalwrately 
to  the  facts  in  Ooikeley  v.  PaiheUer,  and  he  said  : 
"  There  is  really  in  substance  no  hardship,  and 
that  is  one  reason  why  I  dwelt  on  it  at  some  little 
length  to  show  that  it  wa«  not  a  doctrine  which 
was  at  aJl  shaken  by  the  right  of  the  creditor  to 
preserve  his  remedies  against  the  surety  ;  and  if 
there  was  any  small  hardship  they  could  have 
fi-eed  themselves  from  that  hardship  and  all  diffi- 
culty whatever.  A  person  comes  and  teUs  them 
that  since  the  debt  was  contracted  circumstances 
have  arisen  by  which  he  is,  in  fact,  surety,  and 
the  other  debtor  is  the  principal  debtor.  There- 
upon all  that  they  have  to  do  is  to  give  the  prin- 
cipal debtor  time  and  reserve  their  rights  against 
the  surety."  It  is  quite  dear,  from  the  language 
used  in  the  earlier  part  of  the  judgment,  tbAt 
Lord  Hatherley  considered  he  was  really  following 
the  principle  Jaid  down  in  Oakeley  v.  Pouheller. 
The  case  of  the  Oriental  Financial  Corporation  v. 
Overend,  Oumey,  and  Co.  was  this :  that  two 
persons  bad  appeared  to  the  creditor,  at  the  time 
the  contract  was  entered  into,  to  be  both  principal 
debtors,  and  he  afterwards  obtained  notice  of  the 
fact  that  one  of  them  was  a  surety  only.  It  was 
held  that  when  once  he  had  received  that  notice, 
he  could  not  give  time  to  the  one  who,  as  between 
themselves,  was  the  principal  debtor,  without  dis- 
charging the  surety.  That  case  came  before  this 
House  on  appeal  from  the  decision  of  Lord 
Hatherley  as  Chancellor,  and  the  judgment  was 
affirmed.  Lord  Cairns  said  (31  L.  T.  Bep.  322; 
L.  Bep.  7  H.  of  L.  368) :  "My  Lords,  it  appears 
to  me  that  after  the  case  which   was  referred 


to  at  the  Bar,  decided  by  your  Lordthbi' 
House  in  Oakley  v.  Pashelier,  it  is  impoidble 
to  contend  if  after  a  right  of  action  acenei 
to  a  creditor  against  two  or  more  peiaoiii  k 
is  infoimed  that  one  of  them  is  a  surety  oo^, 
and  after  that  he  gives  time  to  the  priadpd 
debtor  without  the  consent  and  knowledge  of  tie 
surety,  that  imder  those  circnmstanoes  the  nk 
as  to  the  dischai^  of  the  surety  does  not  applj.' 
That  is  a  distinct  and  clear  expression  of  apmat 
as  to  the  limits  and  the  grounds  of  decision  ii 
OcJteley  v.  PaxheUer,  and  it  is  in  accordance  wA 
the  view  which  I  have  myself  formed  of  that  cm. 
And  in  this  House,  as  I  have  said,  the  decioai 
of  Lord  Hatherley  was  affirmed,  and  tberefon 
the  proposition  was  actually  applied  in  a  cae 
where  the  two  debtors  had  both  been  beliered  to, 
be  principal  debtors  by  the  creditor  at  the  tine 
the  contract  was  entered  into.  I  own  that  I  u 
quite  unable  to  see  any  distinction,  even  if  Ouielij 
V.  Pashelier  did  not  exist,  between  that  case  ii 
the  House  of  Lords  and  the  present.  If  notiritit- 
standing  that  both  the  debtors  appeared  to  be 
principal  debtors,  the  knowledge  anerwards  that 
one  of  them  is  a  surety  only  disentitles  ;oa  to 
deal  with  the  other  in  the  way  of  giving  tint 
without  discharging  that  debtor,  then  it  seems  tl 
me  it  must  equally  be  the  case — for  othenrai 
there  would  be  a  distinction,  i-estinc  on  no  intri- 
ligible  or  solid  basis — that  whereTuthough  boA 
were  principal  debtors  at  the  time,  one  of  tin 
afterwards,  as  between  himself  and  his  co-debtoc, ; 
becomes  a  surety,  a  dealing  with  the  one  win 
remains  the  principal  debtor  discharges  tk 
surety.  So  far  I  have  expressed  the  opinion  tbt 
on  the  point  of  law  relied  on,  namely,  that  if  it 
can  be  shown  that  there  was  a  giving  of  timeli 
the  new  firm  this  would  release  the  debtor,  tii* 
defendant,  I  think  the  case  is  made  out  unless  tie 
proviso  to  the  covenant  of  indemnity  in  the  deei 
of  partnership  alters  the  rights  of  the  pvtica. 
The  pi-oviso  is,  that  William  Bouse  "  shall  not  be 
entitled  to  require  payment  of  any  of  the  s^ 
debts  or  sums  of  money  hereinbefore  covenanttl 
to  be  ^d  by  the  said  John  Frederick  Book^ 
Frank  Bouse,  and  Herbert  Bouse"  (the  contiiiii- 
ing  partners) "  so  long  as  the  said  William  Bouse, 
his  heirs,  executors,  and  administrators,  sliall  be 
indemnified  according  to  the  covenant  last  heres- 
before  contained."  In  the  view  taken  by  two  oi 
the  learned  judges  in  the  court  below,  the  &ct 
that  this  proviso  was  added  to  the  covensst  d 
indemnity  prevented  the  ordinary  doctrine  wp'j- 
ing  to  which  I  have  been  referring,  inasmncli  a. 
in  the  opinion  of  those  learned  judges,  the  &ct  of 
giving  tame  would  not  have  prejudiced  any  ri^ 
of  which  William  Bouse  was  possessed,  the  pro* 
viso  having  by  agreement  between  him  and  bis 
copartners  limited  those  rights  to  an  extent  vhicb 
would  prevent  his  being  prejudiced.  That  is  cer- 
tainly a  question  of  some  gi-avity.  I  do  notintesi 
because  in  the  view  that  I  take  it  is  unnecssaiy.to 
express  a  decided  opinion  upon  it,  but  I  own  thai 
I  should  entertain  great  doubts,  and  I  sbopld 
have  to  give  further  consideration  to  the  qoeB()<A 
before  I  could  give  my  assent  to  the  propoation 
which  has  been  the  foundation  of  the  view  of  t<n> 
of  the  learned  judges  in  the  court  below.  I  oan^ 
now  to  the  question,  which,  of  course,  lies  at  the 
root  of  the  defence,  whether  it  has  been  made  ont 
that  the  bank  gave  time  to  those  who  had  beopme 
principal  debtors.     There  are  two  tranacticiie 
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relied  <m  for  the  purpose  of  establishing  this.  It 
was  apon  one  of  these  that  the  learned  judges 
in  the  courts  below  pronounced  judgment.  It 
became  unnecessary  to  consider  the  other,  because 
they  came  to  the  conclusion  that  the  first  of  these 
did  amount  to  a  transaction  by  which  there  was 
an  agreement  to  give  time.  I  cannot  but  think 
that  some  of  the  considerations  which  have 
been  dwelt  upon  in  your  Lordships'  House  were 
not  fully  present  to  the  minds  of  the  learned 
judges  in  the  court  below  in  dealing  with  this 
part  of  the  case.  Very  little  is  said  upon  this 
question.  It  is  somewhat  summarily  dismissed 
as  being  dear  and  free  from  difficulty  and  as  being 
a  case  in  which  there  was  a  binding  agreement  to 
give  time.  Now  we  have  no  evidence  as  to  what 
actually  passed  between  the  parties  on  the 
occasion  when  the  suggested  agreement  was  come 
to.  It  is,  of  course,  obvious  that  time  is  only 
nven  within  the  meaning  of  the  rule  to  which  I 
bare  been  referring  if  there  is  a  binding  agree- 
ment arrived  at  for  good  consideration.  There 
was  here  no  written  agreement,  and  we  are  left  to 
find  oat  what  the  agreement  was  from  a  perusal 
of  certain  minutes  of  the  bank  with  reference  to 
the  transaction  ;  but,  of  course,  those  minutes 
«aa  only  be  construed,  and  will  only  assist  us  to 
arrive  at  what  the  real  bargain  between  the  pai-ties 
was,  if  we  consider  them  in  the  light  of  the 
relation  between  the  parties  at  the  time  when 
those  minutes  were  made.  We  must  look  at  their 
position  before  and  after,  in  order  to  understand 
the  minutes,  and  to  arrive  at  any  just  conclusion 
as  to  what  the  parties  intended  to  agree  to,  and 
did  agree  to.  Now  the  minute  is  in  these  terms : 
"  Mr.  John  ¥.  Bouse  attended  and  submitted  the 
balance-sheet  of  his  fii-m  up  to  the  31st  Dec.  last, 
and  made  application  for  an  overdraft  of  53,0462. 
until  the  14iu  March."  Before  saying  anything 
upon  those  words,  I  think  it  is  essential  to  see  what 
arrangement  for  overdraft  had  existed,  if  any, 
^orto  that  date.  A  minute  is  put  in  of  the 
olst  Dec.  1886,  which  is  in  these  terms : 
"Resolved  that  the  account  of  W.  Bouse  and  Co. 
may  be  for  a  short  time  in  excess  of  the  normal 
Kmit  of  50,000Z.  by  2000Z."  That  is  the  earliest  of 
the  minutes  before  us ;  but  at  the  time  of  the 
dissolution  there  was  an  overdraft  to  an  extent  a 
little  exceeding  50,0002.,  that  is  to  say,  in  the  time 
of  the  old  firm.  I  have  no  hesitation  in  drawing 
the  inference,  under  these  circumstances,  that 
there  had  been  an  agreed  overdraft  with  the  old 
firm,  which  was  continued  afterwards,  for  a  limit 
of  50,0002.,  and  that  that  agreed  overdraft  with 
that  normal  limit  was  in  existence  on  the 
16th  Feb.  1889,  when  this  minute  was  made. 
What  then  is  the  meaning  o^  "  making  application 
for  an  overdraft  of  53,0462.  nntU  the  14th  March  ?  " 
It  seems  to  me  to  be  no  more  than  this — an 
arolicaiion  that  the  agi^ed  overdraft  of  50,0002., 
which  had  existed  for  man^  years,  should  for  a 
limited  period  of  time  be  increased  to  53,0002. 
But  I  do  not  think  it  was  intended  that  the  rights 
of  the  parties,  whatever  they  were,  as  regards  the 
50,0002.  overdraft,  should  be  in  any  respect 
altered,  or  that  the  53,0002.  overdi-aft  so  long  as  it 
existed  should  be  an  overdraft  meaning  anything 
^  or  on  any  other  terms  than  those  which  had 
seen  applicable  to  the  agreed  overdraft  of  50,0002. 
Certainly  I  should  be  very  much  surprised  if  it 
*a8_  ever  intended  by  the  parties  that  supposing 
(which  is  the  assumption  of  the  appellants  and 


one  which  I  will  make  for  the  purposes  of  this 
case)  that  prior  to  this  agreement  at  any  time  a 
writ  had  been  issued  or  a  claim  made  for  the 
50,0002.,  the  right  to  claim  or  to  sue  for  the 
50,0002.  was  to  cease  doling  this  term  until  the 
14th  Maxch,  because  there  was  for  that 
time  to  be  an  increase  of  the  overdraft. 
I  think  it  is  manifest  from  the  subsequent 
minutes  that  this  50,0002.  overdraft  was  regarded 
by  both  parties  as  continuing  after  the  14th 
March.  This  is  not  a  separate  application  for  a 
single  transaction  of  an  overdraft  of  53,0002.  for 
a  certain  time,  because  there  was  an  overdraft 
before,  and  there  was  an  overdraft  afterwards. 
It  is  obvious,  therefore,  that  all  that  this  trans- 
action had  relation  to  was  an  increase  of  that 
overdraft  which  began  before  and  was  continued, 
and  was  understood  by  both  parties  to  be  so.  If 
that  be  the  true  view,  it  seems  to  me  to  be  con- 
clusive that  there  was  here  no  agreement  to  give 
time  or  to  alter  in  any  respect  the  relation 
between  the  parties,  because,  in  my  judgment, 
whatever  could  have  been  done  in  the  way  of 
enforeing  any  right  to  this  50,0002.  before  the 
16th  Feo.  continued  just  as  much  within  the 
power  of  the  bank  after  the  16th  Feb.  and  down 
to  the  14th  March,  and  indeed  thenceforward.  It 
is  not  necessary  to  consider  what  the  rights  of 
the  bank  were  with  regard  to  their  debtors  when 
they  had  agreed  to  an  overdraft.  The  transaction 
is,  of  course,  of  the  commonest.  It  may  be  that 
an  overdraft  does  not  prevent  the  bank  who  have 
agreed  to  give  it,  from  at  any  time  giving  notice 
that  it  is  no  longer  to  continue,  and  that  they 
must  be  paid  their  money.  This,  I  think,  a.t  least 
it  does :  if  they  have  agreed  to  give  an  overdraft 
they  cannot  refuse  to  honour  cheques  or  drafts, 
within  the  limit  of  that  overdraft,  which  have 
been  drawn  and  put  in  circulation  before  any 
notice  to  the  person  to  whom  they  have  agreed  to 
give  the  overdraft  that  the  limit  is  to  be  with- 
drawn. That  effect,  I  think,  it  has  in  point  of 
law ;  whether  it  has  more  than  that  in  point  of 
law  it  is  unnecessary  to  consider.  Even  it  it  has 
no  greater  effect  in  point  of  law  it  is  obvious  that 
neiSier  party  would  nave  it  in  contemplation  that 
when  the  bank  had  granted  an  overdraft  it  would 
immediately,  without  notice,  proceed  to  sue  for 
the  money ;  and  the  truth  is  that  whether  there 
were  any  legal  obligation  to  abstain  from  so  doing 
or  not,  it  is  obvious  that,  having  regard  to  the 
coarse  of  business,  if  a  bank  which  had  agreed  to 
nve  an  overdraft  were  to  act  in  such  a  fashion, 
tba  results  to  its  business  would  be  of  the  most 
serious  nature.  It  may  be,  therefore,  that  the 
parties  simply  contracted  upon  the  basis  of  that 
state  of  things  that  there  is  a  legal  right  through- 
out for  the  bank  at  any  time  to  sue  for  the 
money.  But  whatever  the  right  was,  it  seems  to 
me  that  that  right  was  in  no  way  diminished,  but 
continued  in  f im  force  and  effect  notwithstanding 
the  aiTangement  of  the  16th  Feb.  That,  of 
course,  is  sufficient  to  dispose  of  that  part  of  the 
case.  It  was  asked  by  Mr.  Benshaw  what  was 
the  meaning  then,  if  the  bank  might  have  thus 
sued,  of  saying  that  there  was  to  be  an  overdraft 
until  the  14th  March.  It  had  the  effect  which  I 
have  just  described— precisely  the  same  effect  as 
the  previous  overdraft  had — that  just  as  before 
they  could  not  have  refused  to  honour  drafte, 
within  the  limit,  drawn  and  put-  in  circvilation 
before  they  had  given  notice ;  so  it  appears  to  me 
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that  between  that  date  and  the  14th  March  they 
could  not  refuse  to  honour  drafts  drawn  within 
the  neater  limit,  namely,  np  to  53,0002.,  unless 
they  had  given  notice  that  the  overdraft  would  be 
witndrawn.  It  is  not  neoeasary  to  say  whether 
this  agreement  was  entered  into  for  valuable  con- 
sideration or  not.  If  it  was  not,  of  course,  it 
must  wholly  fail ;  but  inasmuch  as  I  think  there 
was  no  agreement  to  give  time  in  the  sense 
required,  it  is  not  necessary  to  inquire  whether 
the  minutes  disclose  a  contract  for  valuable  con- 
sideration or  not.  So  much  for  the  first  trans- 
action. The  second  transaction  arose  in  this 
way:  At  that  time  the  limit  had  been  reduced 
from  50,000?.  to  45,0001.  That  took  place  on  the 
9th  April  1889,  when  there  was  a  resolution— 
"  That  the  limit  of  the  accoimt  of  William  Rouse 
and  Co.  for  the  future  be  45,000J."  They 
had  reached  that  limit,  and  were  anxious  that 
certain  bills  should  be  met.  The  bills  amounted 
to  the  sum  of  18,000?.,  and  they  were  maturing  at 
various  dates  from  the  13th  Aug.  till  the  18th 
Nov.  1890.  The  firm  were  very  anxious  that  the 
bank  should  undertake  to  meet  those  bills.  The 
bank  were  unwilling  to  do  this  without  further 
security,  inasmuch  as  it  was  beyond  the  45,0002. 
limit.  Upon  that  an  agreement  was  entered  into 
by  which  two  persons  each  became  surety  to  the 
extent  of  25001.  to  the  bank,  and  in  consideration 
of  that  the  bank  undertook  that  if  Mnssrs.William 
Bouse  and  Co.  paid  into  the  bank  before 
the  30th  Sept.  sums  amounting  to  not  less  than 
10,0002.  they  would  meet  those  bills.  The  security 
makes  it  clear  that  no  part  of  it  was  given  for  the 
45,0002. ;  it  was  only  for  such  excess  as  thera 
should  be  in  the  amount  due  from  the  firm  to 
the  bank  over  45,0002.  The  last  clause  is  in 
these  terms :  '*  It  is  hereby  agreed  and  declared 
that  this  guarantee  and  the  liability  of  the  surety 
thereunder  shall  absolutely  cease  and  determine 
when  and  as  soon  as  the  balance  owing  by  the 
said  principals  to  the  said  company  shall  after 
the  18th  Nov.  next  be  reduced  to  the  sum  of 
45,0002."  No  doubt  it  was  in  the  contemplation 
of  the  parties  that  it  would  not  be  until  the 
I8th  Nov.  that  it  would  be  reduced  to  the  sum  of 
45,0002.  45,0002.  was  the  limit;  with  that  Umit 
the  bank  were  content,  and  this  was  an  advance 
beyond  that  limit,  and  it  was  because  they  were 
advancing  beyond  that  limit  that  they  required 
this  fresh  security.  Now,  it  seems  to  me  that 
the  entire  agreement  had  relation  only  to  this 
new  advance,  to  this  undertaking  to  meet  those 
bills  which  were  in  excess  of  the  limit,  and 
that  it  was  not  intended  by  any  of  the  parties  to 
it  that  it  should  aifect  any  of  the  rights  which 
the  bank  possessed  in  relation  to  the  sum  within 
the  limit,  namely,  45,0002.  No  security  was  given 
for  that ;  the  bank  got  nothing  in  respect  of  it, 
and  it  wcfuld  be  strange  indeed  if  the  bank, 
getting  nothing  in  respect  of  it  because  they 
entered  upon  greater  liabilities,  which  greater 
liabilities  alone  were  secured  to  them  by  any 
fresh  security,  it  should  be  held  that  they  gave 
up,  or  that  the  debtor  supposed  that  they  gave  up, 
any  rights  which  they  possessed  in  i-espect  of  the 
45,000(.  For  these  i-easous  I  think,  on  the  con- 
struction of  the  document,  the  true  conclusion 
as  to  the  intention  of  the  parties  is,  that  upon 
that  occasion  also  there  was  no  binding  agree- 
ment to  give  time  as  to  this  45,0002.,  which  alone 
could  establish  the  defence  that  the  defendant 


sets  up.  For  these  reasons  I  move  your  Lord- 
ships that  the  judgment  appealed  from  le 
affirmed,  and  the  apx>a)l  dismissed  with  costs. 

Lord  "Watson. — My  Lords:  When  two  or  mim 
persons  bound  as  full  debtors  arrange,  either  tt 
the  time  when  the  debt  was  contracted,  or  subse- 
quently, that  inter  te  one  of  them  shall  only  be 
hable  as  a  surety,  the  creditor  after  he  has  notice 
of  the  arrangement  must  do  nothing  to  prejudice 
the  interests  of  the  surety  in  any  question  witk 
his  co-debtors.  That  appears  to  me  to  be  tbe 
law  as  settled  by  the  judgments  of  this  House  in 
Oakeley  v.  Pasheller  and  Overend,  Gumey,  mi 
Co.  V.  Oriental  Financial  Corporation.  I  am  not 
prepared  to  afBrm,  upon  the  evidence  before  me, 
that  the  bank  twice  gave  time  to  their  debton. 
In  my  opinion,  all  that  they  did  on  the  fint 
occasion  was  to  substitute  a  wider  for  a  narrower 
limit  of  overdraft  during  a  specified  period.  Bnt, 
save  as  to  its  amount,  the  overdraft  was  to  remain 
in  all  respects  the  same  as  before.  The  terms 
upon  which  the  balance  due  was  recoverable 
underwent  no  alteration.  On  the  second  occasion 
there  is  still  less  ground  for  suggesting  that  time 
was  given.  I  thmk  it  right  to  state  that,  as  at 
present  advised,  I  am  not  prepared  to  assent  to 
the  view  taken  by  two  of  the  learned  judges  of 
the  Appeal  Court  with  regard  to  the  effect  of  the 
proviso.  Seeing  that  it  has  become  unnecesssrr 
to  decide  the  point,  I  shall  not  waste  time  in 
discussing  it.  I  therefore  concur  in  the  judg- 
ment which  has  been  proposed  by  the  Lord 
Chancellor. 

The  other  learned  Lords  concurred. 

Solicitors  for  the  appellant,  Field,  Roicoe,  uid 
Co.,  for  Taylor,  Jeffery,  and  Jessop,  Bradford. 

Solicitors  for  the  respondents,  Fateraont,  Stume, 
Blozam,  and  Kinder,  for  (Gardiner  and  Jefftr). 
Bradford. 
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July  27,  Aug.  1,  7,  and  10. 
(Before   the    Lobd    GHAifCEi.i.OB    (Herschelli, 
LiNDLBT  and  Datst,  L.JJ.) 
MiMTEB  V.  Gabb.  (a) 

AFPEAI.  FROM  THE  CHANCERY  DIVISIOH. 

Mortgage — Bedemption — Consolidation — Unio*  of 
mortgages — Equity  of  redemption  tn  one  of  0^ 
properties  previously  assigned. 

An  owner  of  several  properties  mortgaged  properbl 
A.  to  8.,  and  other  properties  to  dxfferetd  mtiii- 
gagees,  who,  in  respect  of  swsh  properties,  teen 
the  predecessors  in  title  of  the  defendants.  Afitr 
this,  but  before  these  mortgages  came  into  1^ 
hands  of  the  same  mortgagees,  the  mortgajor 
martgagedproperty  A.  {subject  to  the  mortfo^ 
to  S.)  to  W.,  and  (his  security  {the  mortgage  to 
W.)  was  on  the  14tfc  /u2y  1890  transferred  to  P- 
who  on  the  8th  Oct.  1890,  in  exercise  of  hit  powr 
of  sale,  sold  and  conveyed  property  A.  to  •*■• 
suhject  only  to  the  mortgage  to  S.,  which  i*  At 
meantime,  after  the  Tnortgage  to  W.,  but  l>ef»f> 

(a)  Reported  by  W.  0.  Bus,  Bmd  BaiTli««r«t-!«*. 
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the  eommeneement  of  this  action,  httd  heeome 
vuled  in  the  defendants,  together  toith  the  mort- 
gages on  the  other  propertvee  "made  aa  above- 
mentioned  to  the  defendants  predeeeeson  in  tith. 
At  the  time  that  the  mortgage  on  property  A.  was 
transferred  to  P.  he  was  already  a  puisne  mort- 
gagee of  aU  the  properties ;  and  at  the  tim^  P. 
soU  properly  A.  to  M.  the  latter  was  also  already 
a  mime  mortgagee  of  aU  the  properties.  An 
action  having  been  wought  by  m.  to  redeem 
property  A, : 
Held  {affirming  the  decision  of  Ihnner,  J.,  70  L.  T. 
Rep.  583),  ihat  the  defendants  were  not  entitled 
as  against  M.  to  consolidate  with  their  mortgage 
on  A.  their  securities  on  the  other  properties. 
Tint  V.  Padget  (32  L.  T.  Bep.  0.  S.  66 ;  2  De  G.  & 

J.  611)  considered. 
This  was  an  appeal  from  a  decision  of  Bomer,  J. 
(reported  70  L.  T.  Rep.  583). 

The  facts  (which  are  fully  stated  in  the  report 
in  the  conrt  below)  were  shortly  these  : — 

One  James  Banks  mortgaged  1  and  2,  Shake- 
speaie-terrace,  to  Charles  Sedgwick,  and  other 
properties  to  different  mortgagees  the  predecessors 
in  title  of  the  defendants. 

After  these  mortgages  were  executed,  but  before 
they  got  into  the  hands  of  the  same  mortgagees, 
the  mortgagor  mortgaged  1  and  2,  Shakespeare- 
terrace  (subject  to  the  mortgage  to  Sedgwick)  and 
other  properties  in  which  the  defendants  were  not 
interested,  to  Stunt,  and  this  securi^,  on  the  14th 
July  1890,  was  transferred  to  one  James  Pledge, 
who,  on  the  8th  Oct.  1890,  in  exercise  of  his  power 
of  sale,  sold  and  conveyed  I  and  2,  Shakespeare- 
terrace,  to  the  plaintiff,  subject  to  the  mortg^^ 
to  Sedgwick,  but  otherwise  free  from  incum- 
i>rimce8.  In  the  meantime,  after  the  mortgage  to 
Stunt,  and  before  the  commencement  of  this 
-action,  Sedgwick's  mortgage  on  1  and  2,  Shake- 
speare-terrace, and  the  mortgages  on  the  other 
properties  to  the  defendants'  predecessors  intitle, 
mentioned  above,  became  vested  in  the  defendants. 
Then  this  action  was  brought  to  redeem  1  and  2, 
Shakespeare-terrace,  and  the  defendants  claimed 
AB  against  the  plaintiff  to  consolidate  with  their 
niortgage  of  those  two  houses  their  securities  on 
the  other  properties. 

Romer,  J.  held  that  the  defendants  were  not 
entitled  so  to  consolidate  the  mortgages,  and  they 
appealed. 

l^eviUe,  Q.C.  and  Sdwin  Ward  for  the  appel- 
lants.— ^Where  the  first  mortgages  of  several 
properties  are  vested  in  the  same  person,  and  the 
equities  of  redemption  in  another  person,  if  the 
owner  of  the  equities  desires  to  redeem  he  must 
redeem  all  the  properties : 

Vint  T.  Padget,  32  L.  T.  Eep.  O.  S.  66;  2  Do 
Q.  &  3.  611  ; 

Tweedale  v.  TweedaU,  23  Beav.  341  ; 

TUley  V.  Davies,  2  Y.  A  C.  C.  C.  399  ; 

BvgrLen  r.  Bignold,  2  T.  A  C.  C.  C.  377,  383; 

Botey  T.  Skipwiih,  1  Ch.  Cas.  201 ; 

BeeroT  v.  Luek,  L.  Bep.  4  Eq.  537. 

In  Sorter  v.  Colman  (46  L.  T.  Bep.  154 ;  19  Ch. 
Div.  630),  Fry  J.  explained  Vint  v.  Padpet,  and  his 
explanation  does  not  prevent  it  applying  to  this 
case.  Besides  the  facts  of  those  two  cases  make 
them  distinguishable.  Stunt  took  the  mortgage 
snbject  to  t^  defendaniaa'  right  of  consolidation. 
Hinter  cannot  be  in  a  better  position  than  Banks, 
the  mor^ragor.     The  r^ht  to  consolidate  arose 


when  the  mortgages  became  vested  in  Balph 
Brockman  in  1873,  and  Minter  had  no  interest  in 
the  properties  undl  1884.  In  Jennings  v.  Jordan 
(45  L.  T.  Bep.  593,  594;  6  App.  Cas.  698,  700) 
Lord  Selbome  said  that  the  doctrine  of  con- 
solidation was  well  established,  and  could  not  now 
be  altered  except  by  the  Legislature. 

Bramwell  Davis  for  the  plaintiff. — The  assignee 
of  an  equity  of  redemption  takes  snbject  to  all 
equities  against  the  assignor  existing  at  the  date 
of  the  assignment,  but  not  to  any  arising  subse- 
quently to  which  he  is  not  a  party.  The  defen- 
dants cannot  consolidate  as  against  the  plaintiff 
anything  acquired  by  them  since  he  acquired  the 
equity  of  redemption : 

Harter  v.  Colman  (uhi  sup.) ; 

Baker  v.  Qray,  33  L.  T.  Rep.  721 ;  1  Ch.  Div.  491 ; 

min  V.  Walton,  2  Y.  &  C.  C.  C.  354. 
The  case  of  Vint  v.  Padget  {uhi  sup.)  has  been 
virtually  overruled  by  Jennings  v.  Jordan  (tibi 
sup.)  and  Harter  v.  Colnmn  {ubi  snp.).  In  the 
latter  case  Fiy,  J.  disapproved  of  Beevor  v.  Luck 
(ubi  sup.);  and  in  Jennings  v.  Jordan  the  House  of 
Lords  commented  on  that  case,  and  approved  of 
WhiU  V.  HOlaere  (3  Y.  &  C.  (Ex.)  597),  which  U 
distinctly  in  favour  of  the  plaintiff.  The  court 
will  have  regard  to  the  intention  of  the  parties : 

Re  Pride ;  Shackell  v.  Colnett,  64  L.  T.  Eep.  768  j 
(1891)  2  Ch.  135  ; 

Bird  V.  PTenn,  54  L.  T.  Bep.  933 ;  33  Ch.  Div.  215; 

Adamt  v.  Angell,  36  L.  T.  Bep.  334 ;  5  Ch.  Div. 
634; 

Smithett  V.  Hetieth,   62  L.  T.  Bep.  802;  44  Ch. 
Div.  161. 


.  Ward  in  reply. 


Cur.  adv.  vult. 


Aug.  10. — The  judgment  of  the  court  was 
delivered  by 

LiNDLET,  L.J. — The  facts  of  this  case  are  com- 
plicated, but  the  question  raised  by  the  appeal  is 
simple.  The  defendants  are  first  mortgagees  of 
several  properties.  The  plaintiff  is  entitled  to 
redeem  all  those  properties.  He  derives  his  title 
through  Fledge,  who  was  himself  entitled  to 
redeem  them  all.  The  plaintiff  seeks  to  redeem 
only  one  of  those  propcnties,  viz.,  1  and  2  Shake- 
speare-terrace, on  payment  of  the  sum  for  which 
alone  it  was  originally  mortgaged.  The  defen- 
dants contend  tluit  they  are  entitied  to  consolidate 
all  their  mortgages  as  against  the  plaintiff,  and 
rely  on  Vint  v.  Padget  (vM  sup.).  The  plaintiff's 
answer  to  this  is  twofold.  First,  he  says  Vint  v. 
Padget  has  been  virtually  overruled  by  Jennings 
V.  Jordan  (ubi  sup.)  and  Harter  v.  Colman  (ubi  sup.). 
Secondly,  he  says  that  before  Pledge  sold  to  him, 
he  (Pledge)  paid  off  and  obtained  a  transfer  of  a 
second  mortgage  (Stunt's)  on  the  property  which 
the  plaintiff  desires  to  redeem,  viz.,  1  and  2, 
Shakespeare-terrace,  and  that,  although  Pledge 
had  a  right  to  redeem  all  the  properties  when  he 
got  in  Stunt's  second  mortgage,  Pledge  had,  and 
uie  plaintiff  still  has,  the  same  right  to  redeem 
that  property  as  Stunt  himself  originally  had. 
Bomer,  J.  has  held  that  the  plaintiff  has  this  right, 
and  that  the  defendants  are  not  entitled  to  resist 
redemption  of  this  property  unless  all  their  mort- 
gages are  paid  off.  The  equitable  rule  which 
allows  a  mortgagee  of  several  properties  belonging 
to  the  same  mortgagor  to  consolidate  tnem 
against  him  is  founded  in  good  sense.  It  is  fair 
and  just  that  a  seoured  creditor  should  say  to  his 
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debtor  who  is  in  default  and  has  not  paid  his 
debts  as  agreed,  "Yon  shall  not  deprive  me  of 
any  of  my  aecorities  without  paying  me  all  that 
is  due  to  me  on  them."  To  extend  this  doctrine 
to  persons  claiming  under  the  mortgagor  after  a 
right  to  consolidate  has  arisen  against  nim  is  also 
intollieible,  if  thej  have  notice  of  the  right  to 
consobdate,  but  it  is  not  so  obvions  where 
they  have  not.  The  assignee  of  an  equitable 
right  stands,  however,  in  no  better  position  than 
the  assignor,  and  this  accounts  for  a  still  further 
extension  of  the  original  doctrine.  But  to  extend 
the  doctrine  still  further  to  a  case  like  Vint  v. 
Padget  {ubi  sup.),  where  the  purchaser  of  two 
properties  linew  they  were  subject  to  mortgages 
created  by  the  vendor,  but  which  mortgages  were 
not  in  the  hands  of  the  same  mortgagee 
when  the  purchase  was  made,  was,  I  think,  to 
make  an  extension  very  difficult  to  justify,  and  I 
certainly  am  not  pi-epared  to  carry  the  decision  in 
that  case  further  than  I  am  compelled.  The 
defendants  clearly  had  no  right  to  consolidate 
against  Stunt,  and  his  mortgage  was  not  extin- 
guished when  he  was  paid  off,  but  was  assigned 
as  a  subsisting  security  to  Fledge,  who  afterwards 
sold  1  and  2,  Shakespeare-terrace,  to  the  plaintiff. 
Pledge  was  at  that  time  entitled  to  redeem  all  the 

fropertaes  mortgaged  to  the  defendants.  Now  if 
'ledge  could  not  keep  Stunt's  mortgage  active  as 
against  other  incumbrancers  so  as  to  avail  himself 
of  Stunt's  right  to  redeem,  it  would  follow  that 
the  defendants  would  be  entitled  to  consolidate 
their  mortgages  against  the  plaintiff.  But  the 
case  of  Adams  v.  AngeU  {ubi  sup.)  shows  that  there 
is  no  rule  of  law  which  compels  the  court  to  hold 
that  Fledge  could  not  keep  Stunt's  mortgage 
alive  as  against  the  incumbrancers,  and,  if  so,  and 
if  the  case  turns  on  the  intention  of  Pledge,  I  have 
no  doubt  that  he  intended  to  keep  Stunt's  mort- 
gage alive,  and  that  he,  in  fact,  did  so.  Conse- 
quently, I  think  he  might  have  availed  himself  of 
Stunt's  right  to  redeem  1  and  2,  Shakespeare- 
terrace,  alone.  If  Pledge  could  do  this,  so  can  the 
plaintiff.  The  defenduite  suffer  no  more  loss  by 
being  so  redeemed  by  Pledge  or  bv  the  plaintiff 
than  if  they  had  been  redeemed  oy  Stunt.  To 
deny  Pledge  8  or  the  plaintiff's  right  to  redeem  as 
Stunt  womd  have  redeemed  would,  in  my  opinion, 
be  extending  the  doctrine  of  consolidation  beyond 
what  is  reasonable,  and  beyond  even  Vint  v.  Padget 
{ubi  sup.),  and  this  ought  not  to  be  done.  Even 
if,  therefore,  Vint  v.  Padget  ia  still  to  be  regarded 
as  a  binding  authority,  I  am  of  opinion  that  the 
judgment  appealed  from  should  be  affirmed,  and 
the  appeal  be  dismissed  with  coste. 

Datet,  L.J. — I  agree  with  the  judgment  of  the 
court  which  has  been  delivered  by  the  Lord 
Justice.  I  am  not  prepared  to  extend  the 
doctrine  of  consolidation  oeyond  the  extent  to 
which  it  has  been  already  carried,  and  I  think 
that  to  accede  to  the  appellante'  argument  in  the 

S resent  case  would  be  an  ext^ion  of  that 
octrine.  It  is  clear  that  the  appellante  are  in  no 
respect  prejudiced  by  Pledge  having  taken  a 
transfer  of  Stunt's  interest  in  the  property,  and 
having  sold  to  the  plaintiff  under  Stunt's  power 
of  sale.  Pledge  was  only  doing  what  Stunt  might 
have  done,  and  if  the  appdlante  derived  any 
advantage  it  would  have  only  been  by  an  accident, 
and  to  the  benefit  of  which  they  have  no  claim.  1 
only  desire  to  say  that  I  do  not  quite  share  the 
Lord  Justice's  doubte  as  to   Vint  v.  Padget    uhi 


sup.).  As  at  present  advised,  I  think  thatcaae 
may  be  supported  on  sound  principles,  bnt  it  is 
unnecessary  for  us  to  deal  with  Vint  v.  Paig^  in 
this  case,  as,  even  assuming  that  case  to  have  b«eD 
rightly  decided,  we  have  come  to  the  anammoiis 
conclusion  that  the  appeal  fails. 

Solicitors  for  the  plaintiff,  A.  B.  and  fi.  SMt. 
agenU  for  0.  W.  Haines,  Folkestone. 

Solicitors  for  the  defendants.  Talbot  and  Taster. 


Thursday,  Aug.  9. 
(Before  Lindley,  Lopes,  and  Davet, LJJ) 

Be  Gloey  Paper  Mills  Company  Lijiiied: 
Dunsteb's  case,  (o) 
appeal  from  the  cramcbby  Division. 

Company —  Winding-up— Ifemorandum  of  auodt- 
turn — Signature  by  memher  affirm — Suhieqtuti 
application  by  and  allotment  to  firm  of  nm 
number  of  shares — Satisfaction — Companit*  id 
1862  (25  &  26  Viet.  e.  891.  «.  23. 

Th«  liability  under  sect.  23  of  the  Companiei  Ad 
1862  of  a  subscriber  of  the  memorandum  of 
associcUion  of  a  limited  company  for  the  tluutt 
subscribed  for  is  satisfied  by  an  allotment  t^  < 
similar  number  of  shares  to  his  firm,  made  » 
pursuance  of  an  agreement  toith  the  comjxnuf 
that  only  the  numher  of  shares  mentioned  in  tiie 
memorandum  shail  be  taken  by  the  firm  or  ait) 
mentber  thereof. 

Decision  of  Williams,  J.  reversed. 

This  was  an  application  by  T.  M.  Dunsterthat  hi* 
name  might  aa  struck  off  the  list  of  contribntaries 
of  the  Glory  Paper  Mills  Limited,  as  a  con- 
tributory in  respect  of  100  shares. 

The  company  was  incorporated  on  the  2iidM»T 
1887,  with  the  object  of  carrying  on  the  bnanesj 
of  manufacturers  and  dealers  in  paper.  The 
nominal  capital  was  50,0002.,  divided  into  4^* 
preference  shares  of  102.  each,  with  a  cnmnlative 
and  preferential  dividend  of  82.  per  cent,  and  IW 
deferred  shares  of  102.  each. 

Dnnster,  who  was  a  member  of  the  firm  d 
Dunster  and  Wakefield,  signed  the  memorandam 
of  association  for  100  preference  shares.  He  •ras 
also  one  of  the  first  directors  of  the  companj. 
and  acted  in  that  capacity  down  to  the  date  of 
winding-up  of  the  company. 

Dunster  and  Wakefield  acted  as  agents  for  fie 
company  from  the  time  of  ite  commencement  at 
a  commission  of  2^  per  cent. 

On  the  17th  May  1887  Dunster  signed  in  Ae 
name  of  his  firm  and  sent  to  the  company  an 
application  in  the  ordinary  form  for  100  preferew* 
shares,  and  on  the  24th  May  these  shares  veie 
duly  allotted  to  the  firm  and  were  fully  paid  up. 

On  the  27th  June  Dunster  and  Wakefield 
wrote  and  sent  to  the  directors  of  the  companj  »■ 
letter  in  the  following  terms : 

We  will  nndettake  the  agency  of  the  6I017  ft"' 
Mills  Limited  for  2\  per  cent,  commission  on  the  gf*^ 
aooonnt,  and  all  papers  to  come  throng  ns.  ud  ** 
invoice  the  papers  in  onr  names,  and  we  will,  if  wute<iT 
make  advances  on  papers  sent  np  to  5  per  oentix'' 
annom. 

On  the  8th  March  1893  the  company  «» 
ordered  to  be  wound-up,  and  the  official  receiTer 

(a)  Baported  by  W.   Ivikkt  Cook  and  "W.  C.  Sat,  KW-» 
BuTlsten-atX^. 
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and  liquidator  placed  Dunster'a  name  on  the  list 
of  co&tributories  in  respect  of  the  100  shares  for 
which  he  had  signed  tne  memorandum  of  asso- 
ciation. 

Dunster's  name  was  never  entered  on  the 
register  of  members,  nor  was  he  ever  called  upon 
by  the  company  to  take  or  pay  for  a  separate  100 
shares  in  his  own  name. 

It  appeared  from  the  evidence  filed  on  behalf  of 
Dnnster  that  Dunster  and  Wakefield  agreed 
to  become  the  Extents  of  the  company  in  May 
1887,  and  that  it  was  then  agreed  that  their  firm 
ehonld  take  and  pay  for  in  full  100  shares  of  102. 
each  in  consideration  of  the  firm  having  the 
agency  of  the  company  with  a  commission  of  2^ 
■per  cent,  on  the  gross  accounts ;  that  the  firm  was 
to  be  entitled  to  the  shares  and  to  pay  for  the 
same  in  full  on  allotment ;  that,  in  pursuance  of 
such  agreement,  Dunster  signed  the  memorandum 
in  his  own  name  for  such  100  shares,  it  being 
nnderstood  that  the  memorandum  should  be 
signed  by  individuals  and  not  by  firms  ;  that,  in 
order  to  carry  out  such  arrangement,  it  was  con- 
udered  necessary  for  Dunster  to  fill  up  an  appli- 
cation form,  and  that  he  should  do  so  in  the  name 
of  his  firm,  so  that  the  shares  might  be  allotted  in 
the  name  of  his  firm ;  that  the  sole  reason  why  the 
form  of  application  of  the  17th  May  was  signed 
by  him  in  the  name  of  his  firm  was  for  the  purpose 
of  getting  the  shares  so  allotted  to  his  firm  and 
to  himseu  individually,  and  for  no  other  purpose 
whatever  ;  that  the  signing  of  the  memorandum 
and  the  application  of  the  17th  May  formed  one 
transaction  only,  and  did  not  constitute  two 
applications,  one  by  Dunster  for  100  shares,  and 
utother  br  his  firm  for  a  further  100  shares  ; 
and  that  these  facts  were  fully  known  to  all  the 
directors  and  officials  of  the  company,  and  had 
always  been  acquiesced  in  by  the  company. 

The  summons  was  heard  by  "Williams,  J. 
(sitting  as  an  additional  judge  of  the  Chancery 
LiTlsion)  on  the  18th  July. 

Buckley,  Q.C.  and  Mefhold  for  the  applicant. — 
Under  sect.  23  of  the  Companies  Act  1862  a 
person,  by  signing  the  memorandum  of  associa- 
tion of  a  company,  becomes  bound  to  take  the 
number  of  shares  for  which  he  signs.  It  has, 
however,  been  held  that,  if  he  subsequently 
applies  for  and  is  allotted  a  similar  or  larger 
nnmber  of  shares,  his  contract  to  take  the  number 
of  shares  for  which  he  signed  is  satisfied : 

Re  Freen  and  Co.  Limited  ;  ElUoVa  cate,  15  L.  T. 
Bep.  406 ; 

K*  Crooi«'«  ISining  and  Smelting  Company;  Gil- 
man's  ease,  54  L.  T.  Eep.  205 ;  31  CIi.  Div.  420. 

Here  we  say  that  the  contract  by  Dunster  to  take 
100  shares  was  satisfied  by  the  allotment  to 
Dunster  and  Wakefield  of  a  similar  number.  The 
shares  were  applied  for  in  order  to  secure  to  the 
firm  the  agency  of  the  company,  and  the  memo- 
randum was  signed  by  Dunster  merely  because 
the  B«gi8trar  of  Joint  Stock  Companies  refused 
to  accept  a  firm  as  one  of  the  signatories  to  the 
Bemorandum  of  association.  The  shares  allotted 
to  the  firm  were,  in  fact,  the  same  shares  as  those 
for  which  Dunster  subscribed  the  memorandum. 

^[1114118,  J. — Under  sect.  23  of  the  Companies 
1862  the  contract  to  take  shares  is  statutory. 
If>  Uierefore,  A.  signs  the  memorandum  of  asso- 
eiation  for  a  certain  number  of  shares,  is  his 
•tatntoty  contisct  satisfied  by  the  shares  being 


taken  by  A.,  B.,  and  C.  P]  We  submit  so.  A,  B., 
and  C.  would  be  jointly  and  severally  liable  to 
pay  the  amounts  due  upon  the  shares,  A.'8  lia- 
Diuty  would  not  be  diminished,  and  the  company 
would  get  the  benefit  of  having  three  persons  to 
look  to  for  payment  instead  of  one.  l^e  present 
case,  we  submit,  comes  within  the  decision  in  Be 
Mason's  Hall  Company  Limited;  Nokes'  ease 
(16  W.  B.  1135).  There  a  member  of  a  firm, 
which  consisted  of  three  persons,  subscribed  the 
memorandum  of  association  of  a  company  for  100 
shares  in  pursuance  of  a  previous  arrangement 
with  his  firm  that  the  shares  should  be  alloted  to 
the  members  in  certain  proportions,  which  was 
accordingly  done,  and  it  was  held  that  the 
members  subscribing  must  be  on  the  list  of  con- 
tributories  for  the  100  shares,  but  that  the  shares 
must  be  satisfied  by  means  of  the  shares  allotted 
to  the  other  members  of  his  firm  and  those 
retained  by  him. 

FartoeU,  (D.C.  and  R  S,  Ford  for  the  official 
receiver  and  liquidator. — Nokes'  ease  {itbi  sup.) 
is  really  an  authority  in  our  favour.  There  was 
only  one  application  for  shares  in  that  case, 
whereas  here  there  were  two.  Gilman's  ease  (ubi 
sup.)  has  little  bearing  on  the  present  case,  as 
there  it  was  held  that  there  was  practically  only 
one  transaction.  Dunster  having  signed  the 
memorandum  for  shares,  his  name  ought  to  remain 
on  the  list  of  contributories  in  respect  of  sach 
shares,  notwithstanding  that  no  shares  were  ever 
allotted  to  him,  and  that  his  name  was  never  on 
the  register: 

Re  London,  Hamhurgh,  and  Continental  Exchange 

Bank  ;  Evan»'$  cats,  16  L.  T.  Hep.  252  ;  L.  Bep. 

2  Ch.  427  i 
Re  South  Blackpool  Hotel  Company  ;  Migotti'sease, 

16  L.  T.  Bep.  271 ;  L.  Bep.  4  £q.  238. 

The  application  by  and  the  allotment  to  the  firm 
constituted,  we  submit,  a  distinct  transaction  from 
that  entered  into  by  Dunster,  and  there  never  was 
any  real  intention  that  the  second  application 
should  be  connected  with  the  first. 

Buckley,  Q.C.  in  reply. — Under  article  29  of  the 
articles  of  association  the  company  has  the  same 
right  of  lien  upon  shares,  whether  they  stand  in 
the  names  of  one  or  more  persons.  If  a  person 
agrees  to  take  shares  in  a  company,  and  the  com- 

Eany  does  not  allot  them  within  a  reasonable  time, 
e  is  not  bound  to  accept  them  : 

Ranuijate  Victoria  Hotel  Conipany  v.  Montffiore,  13 
L.  T.  Bep.  715  ;  L.  Bep.  1  Ex.  109. 
Here  an  interval  of  seven  years  has  elapsed. 

Williams,  J. — I  do  not  think  I  ought  to  accede 
to  this  application  to  remove  Dunster's  name 
from  the  list  of  contributories  of  this  company. 
I  should  be  very  sorry  if  I  thought  that  any  in- 
justice was  done  and  that  the  court  had  no  means 
of  setting  that  injustice  right.  I  do  not,  however, 
think,  under  the  circumstances  of  this  case,  that 
there  is  any  injustice.  This  company  was  being 
promoted,  and  it  seemed  good  either  to  Dunster, 
or  to  his  firm  of  Dunster  and  Wakefield,  to  give 
their  support  to  the  proposed  company  by  signing 
the  memorandum  of  association  for  100  shares.  I 
daresay  that  the  Re^strar  of  Joint  Stock  Com- 
panies will  not  accept  the  signature  of  the  firm  as 
a  proper  signing  of  the  memorandum  of  associa- 
tion  as  required  by  the  statute.  I  am  very  far 
from  say.'nj  that  he  is  right;  but  under  those 
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circtun  stances  Dmster  alone  signed  the  memo- 
randum of  association,  and,  having  so  signed, 
sect.  23  of  the  Companies  Act  1862  provides  what 
his  liability  is  to  be.  The  section  says  that  "  the 
snbacribers  of  the  memorandum  of  association  of 
any  company  under  this  Act  shall  be  deemed  to 
have  ag^reed  to  become  members  of  the  company 
whose  memorandum  they  have  subscribed,  and 
upon  the  registration  of  the  company  shall  be 
entered  on  the  register  of  members  herein- 
after mentioned."  It  seems  to  me,  therefore, 
beyond  a  doubt  that  Dunater  individually  the 
moment  he  signed  the  memorandum  of  associa- 
tion must  be  deemed  to  have  agreed  to  become 
a  member  of  the  company,  and  nis  name  ought 
forthwith  to  have  been  entered  on  the  register  of 
members.  Dunster  was  a  director,  and  it  seems  to 
me  that  he  failed  in  his  duty  in  not  immediately 
putting  himself  on  the  register  in  respect  of  those 
100  shares  for  which  he  signed  the  memorandum 
of  association.  It  is  said  that  when  Dunster 
signed  the  memorandum  he  was  acting  on  behalf 
ot  his  firm.  It  seems  to  me  that,  however  much 
that  may  have  been  arranged  between  Dunster 
and  the  other  member  of  His  firm,  and  however 
much  that  arrangement  may  have  been  communi- 
cated to  the  directors  suosequently,  it  cannot 
possibly  afEect  the  liability  of  Dunster,  who  forth- 
with became  a  member  of  the  company,  and  ought 
to  have  had  his  name  entered  on  the  register  of 
members.  In  this  state  of  things  the  directors  of 
the  company  and  Dunster  and  Wakefield  were 
minded  apparently,  if  they  could,  to  transfer  the 
liability  of  Dunster  to  his  firm.  It  is  quite  true 
that  Dunster  as  a  member  of  bis  firm  would  be 
jointly  and  severally  liable  in  respect  of  member- 
ship ;  still,  it  does  not  seem  to  me  that  that  is  the 
same  thing  as  his  being  individually  liable.  One 
has  only  to  point  out  one  instance  in  which  the 
liabilities  and  advantages  would  be  different  to 
show  that  it  is  not  the  same  thing  to  put 
the  name  of  an  individual  and  that  of  his 
firm  on  the  register,  and  that  is  this :  that 
the  righto  of  set-off  would  obviously  be  different. 
It  therefore  seems  to  me  that,  although  in  fact  in 
the  ]present  case  it  may  have  made  no  difference, 
it  is  impossible  for  me  to  say  as  a  matter  of  law 
that  the  statutory  obligation  of  Dunster  under 
sect.  23  was  satisfied  by  the  name  of  his  firm 
being  placed  on  the  register.  The  directors  seem 
to  have  thought  that  it  could  be  so  satisfied,  but 
to  have  had  some  misgivings  in  the  matter,  and 
therefore,  instead  of  doing  what,  if  they  were 
right  logically,  they  ought  to  be  able  to  do — 
simply  to  put  the  name  of  the  firm  upon  the 
register  witnout  any  further  application  than  the 
signing  of  the  memorandum — they  received  and 
entertained  an  application  upon  the  17th  May 
from  Dunster  and  Wakefield  to  allot  them  100 
shares.  That  application  was  unconditional,  and 
not  only  so,  but  the  resolution  for  allotment  was 
also  unconditional.  It  includes  this  100  shares 
among  some  1800  shares  which  at  the  same  time 
were  allotted  to  other  persons.  Having  regard  to 
certain  dates  which  were  mentioned  to  me  as 
appearing  in  the  minute-book,  I  cannot  help 
thinking  that  what  really  made  Dunster  and 
Wakefidd  think  it  desirable  that  they  should 
make  this  application  upon  the  17th  May  was 
that  at  that  time  they  had  not  been,  at  all  evente 
formally,  appointed  agente  of  the  company,  and 
they  were  very  anxious  to  obtain  the  appointment.  I 


But  be  that  as  it  may,  there  was  a  complete  can- 
tract  ;  there  was  an  unconditional  appli<»tion  ud 
an  unconditional  allotment — an  allotment  wUcb 
in  my  opinion  did  not  satisfy,  and  conld  not 
satisfy,  the  obligation  which  Dunster  indindnall; 
had  already  incurred.  I  am  asked  now,  after  He- 
company  has  gone  into  liqmdation,  to  say  tint 
that  contract  is  not  bin^ng  on  Dnnstrar  ud 
Wakefield  because  of  the  unexpressed  nnder- 
standing  that  existed  between  the  directors  and 
this  gentleman.  It  seems  to  me  that  I  ought  not 
to  attend  to  that  at  all.  Here  is  an  nnoonddtioiial 
application  and  an  unconditional  allotment  It 
may  very  well  be  that  on  both  sides  it  was  thoaght 
that  this  would  be  a  satisfaction  of  the  indivi(hal 
obligation  of  Dnnstor ;  but  they  were  wrong  m  bo 
thinkinfr,  and  if  they  desired  to  make  thor 
application  conditional  upon  their  view  ban; 
ngbt  they  should  have  said  so  in  their  applica- 
tion. With  regard  to  the  anthorities  that  ban 
been  cited  to  me,  the  only  one  to  which  I  need 
refer  is  Noleei'  eate  {ubi  sup.).  That,  as  has  been 
already  pointed  out,  was  a  wholly  different  caa& 
There  was  no  separate  application  at  all ;  all  that 
happened  was  that  Nokes  applied  for  100  aiaiet 
on  oehalf  of  his  firm,  and  got  the  allotment  made 
.  partly  to  himself  and  partly  to  the  other  two  mem- 
bers of  his  firm,  and  it  was  held  that  the  allotmest 
ought  really  to  have  been  wholly  to  Nokes,  and 
he  was  accordingly  placed  upon  the  register  in 
respect  of  the  whole  of  the  100  shares,  and  it  was 
further  held  with  regard  to  fifty-eight  shares 
which  hadbeenallottedtotheothermembersof  hi& 
firm  that  there  had  been  no  application  by  them. 
and  consequently  that  there  was  no  contract  by 
them  to  take  the  shares,  and  that  being  so,  the 
mere  fact  of  their  names  being  on  the  register  did 
not  make  them  members  of  the  firm;  because, 
although  sect.  23  imposed  immediately  upon  the 
subscribers  of  the  memorandum  the  position  and 
liabilities  of  members,  the  section  goes  on  to 
provide  that,  "  every 'other  person  who  nas  i^reed 
to  become  a  member  of  the  company  under  this 
Act,  and  whose  name  is  entered  on  the  raster  of 
members,"  and  the  other  persons  in  that  case  had 
not  agreed  to  become  members  here.  In  mj 
opinion  the  firm  had  clearly  agreed  to  become 
members.  The  application  must  therefore  be 
refused  with  coste. 

From  this  decision  Dnnster  appealed. 

LiNDLET,  L.J. — ^I  think  that  the  learned  jndge 
has  not  come  to  a  right  conclusion  in  this  case. 
The  real  questionns,  whether  there  was  one  agree- 
ment to  take  shares  or  two.  At  the  first  bliuh  it 
looked  as  if  there  were  two  agreemente ;  but  it  i» 
plain  from  the  evidence  that  the  aigning  of  the 
memoi'andum  by  Dnnster  was  in  performance  of 
the  arrangement  that  his  fii-m  should  be  the  agents, 
of  the  company,  and  that  his  subsequent  applica- 
tion on  behalf  of  the  firm  for  100  shares  was  part 
of  the  same  arrangement.  The  documents  might 
have  supported  two  agreemente,  but  the  evidence 
was  all  in  favour  of  there  being  only  one.  How 
then  does  it  stand  in  point  of  law  ?  Dunster  was 
bound  to  teke  100  shares,  and  he  asked  that  th^ 
should  be  had  in  the  name  of  himself  and  h& 
partner.  Why  should  he  be  fixed  with  200  shares  ? 
None  of  the  parties  understood  that  there  were 
to  be  two  agreemente ;  and  that  is  the  true  sola- 
tion  of  this  case.  Then  with  respect  to  tke 
qualification,  I  do  not  feel  any  difiScolty  <m  this^ 
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point.  The  73rd  article  says  that  the  qnalifica- 
tion  of  a  director  shall  be  the  holding  of  100 
«hares,  and  a  director  maj  act  before  he  gets 
ihem.  Dunster  did  hold  the  100  shares,  and 
I  cannot  understand  the  evidence  which  seeks 
to  compel  him  to  hold  them  in  his  own  name. 
The  agreement  was,  that  he  was  to  hold  100  shares. 
If  the  company  choose  to  take  the  extra  respon- 
sibility of  his  partner,  that  does  not  matter.  The 
real  question  is  reduced  to  one  of  fact.  What  is 
the  inference  ?  Was  there  one  agreement  to  take 
100  shares,  or  were  there  agreements  to  take  200 
shares  ?  My  opinion  is,  that  there  was  only  one 
agreement,  and  consequently  that  Dunster's  name 
must  be  removed  from  the  list  in  respect  of  those 
shares. 

LoFES,  L.J. — I  am  of  the  same  opinion.  The 
question  really  is.  What  was  in  point  of  fact  the 
taue  state  of  the  case  ?  What  is  the  proper 
inference  to  be  drawn  from  the  facts  ?  Dunster 
and  Wakefield  were  paper  manufacturers,  and  it 
appears  that  Dunster,  one  of  the  partners,  had 
signed  the  memorandum  of  association  for  100 
smtres.  I  think  there  isjuo  doubt  about  that ;  but 
nnder  what  circumstances  did  he  do  that  ?  He 
wished  and  he  intended  only  to  sign  in  the  name  of 
the  firm,  he  was  told  that  it  was  not  right  to  sign 
the  memorandum  of  association  in  the  name  of  the 
Sxm,  and  thereupon  he  signed  it  in  his  own  name, 
meaning  thereby,  "  I  sign  this  in  my  own  name, 
hat  I  sign  it  as  a  member  of  the  firm."  Subse- 
quently the  company  was  formed,  and  then  that  is 
done  which  seems  to  me  to  be  a  work  of  superero- 
gation— an  application  was  sent  in  in  the  name  of 
the  firm  for  100  shares.  It  is  said  that  this  was 
a  separate  and  independent  agreement  from  the 
former,  and  that  Dunster  ought  to  be  on  the 
register  for  100  shares,  and  the  firm  on  the  register 
for  another  100  shares.  In  my  opinion  that  is 
wrong.  There  were  only  100  shares  taken. 
"What  is  afterwards  done  is  simply  the  perform- 
ance of  the  original  contract.  There  was  no 
intention  from  first  to  last  to  take  200  shares. 
The  true  meaning  of  the  transaction  was  that  100 
shares  were  to  be  taken,  and  no  more.  With 
regard  to  the  qualification,  there  also  I  think  there 
is  no  difBculty.  Dunster  held  100  shares,  and 
Dunster  was  qualified  to  be  a  dii-ector.  I  think, 
therefore,  this  appeal  must  be  allowed. 

Datbt,  L.J. — In  my  opinion,  we  should  be 
doing  a  piece  of  injustice  if  we  affirmed  this 
order.  We  should  be  imposing  a  liability 
on  this  gentleman  which  neither  he  nor  any 
other  party  to  the  transaction  ever  intended 
or  dreamt  of  his  entering  into.  If  we  are  to 
beUeve  the  statemente  made  on  oath,  not  only 
by  Dunster  himself,  hut  by  several  other  wit- 
nesses, not  one  of  whom  have  been  cross- 
examined,  there  can  be  no  manner  of  question 
that  there  was  one  contract,  and  one  contract 
alone ;  and  that  when  Dunster  si^ed  the  memo- 
randum of  association  he  did  so  with  the  intention 
of  carrying  out  that  informal  arrangement — 
inf ormM,  because  it  was  not  binding  at  that  time 
on  the  company — that  his  firm  was  to  take  100 
shares  in  this  company,  and  that  thereby  became 
a  contract  with  the  company.  The  company,  for 
aught  I  know  to  the  contrary,  might  have  insisted 
on  Dunster  himself  b^ng  pnt  on  the  register, 
bat  they  did  not.  The  appUcation  that  was  made 
in  the  name  of  the  firm  of  Dunster  and  Wakefield 


is  proved  to  my  mind  most  clearly  to  have  been 
made  for  the  mere  purpose  of  carrying  into  effect 
a  piece  of  machinery  which  would  formally  get  the 
shares  into  the  name  of  Dunster  and  Wakefield; 
and,  in  my  opinion,  it  would  be  an  outrage  to 
hold  that  there  were  two  sets  of  100  shares  in 
this  case,  and  we  should  be  acting  contrary  to  the 
intentioii  of  everybody  connected  with  the  trans- 
action. Nor  do  I  think  that  the  documents  which 
ai-e  relied  on  by  the  respondent,  when  properly 
understood,  are  in  the  least  degree  inconsistent 
with  this.  In  June  they  appear  to  have  put  into 
writing  the  terms  on  which  these  gentlemen  were 
to  act,  and  to  have  settled  the  terms  which  were 
not  for  aught  I  know  fixed  at  that  time.  But 
that  is  not  m  the  least  inconsistent  with  Dunster 
having  signed  the  memorandum,  or  with  his  firm 
having  taken  these  shares  in  pursuance  of  an 
arrangement  with  the  promoters  before  the  incor- 
poration that  they  should  be  agente  of  the  com- 
pany, and  the  company,  we  are  told  in  fact, 
employed  them  as  agents  from  the  time  when  the 
company  was  incorporated.  J  am  therefore  of 
opimon  that  there  was  only  one  contract  in  this 
case,  and  that  was  a  contract  by  Dunster  to 
take  100  shares.  It  is  proved  that  he  entered  into 
that  contract  on  behalf  of  his  firm  just  as  if  he 
had  signed  the  memoiundum  on  behalf  of  him- 
self and  Wakefield,  and  it  is  to  my  mind  proved 
that  the  application  in  the  name  of  Dunster  and 
Wakefield  for  100  shares  was  only  made  in  pursu- 
ance of  and  for  the  purpose  of  carrying  out  that 
obligation.  Then  Mr.  Farwell  haja  raised  another 
point  which  is  not  mentioned  in  the  judgment  of 
the  learned  judge,  that  Dunster  was  one  of  the 
first  directors  of  the  company,  and  was  under 
an  obligation  therefore  to  oe  the  holder  of  100 
shares.  1  do  not  think  it  necessary  to  go  into 
that,  because  this  is  not  an  application  to  put 
Dunstei'  on  the  register  on  the  ground  of  his  obli- 
gation to  take  shares,  but  on  the  ground  of  his 
having  contracted  by  the  memorandum.  I  entirely 
agree  with  Lindley,  L.J.  that  a  man  is  none  the 
less  a  holder  of  100  shares  because  the  company 
has  the  additional  advantage  of  having  another 
person  joined  with  him,  both  of  those  joint  holders 
being  jointly  and  severally  liable  to  the  company. 
I  am  of  opinion,  therefore,  that  this  order  ought 
to  be  discharged,  and  that  Dunster's  name  ought 
to  be  removed  from  the  register  with  costs  both 
here  and  below. 

Solicitors :  Blaehford,  Riches,  and    Co. ;  Gold- 
ring  and  Bell. 


Oct.  24  and  25. 
(Before  LiMDLET  and  Smith,  L.JJ.) 

BOTD  V.  BiSCHOFFBHBIM.  (a) 

oriqikjlt,  motions. 

Practice — Vacation  hmainesB — Ajmeal — Interloeti- 
tory  proceeding — Order  of  sinaU  judge  of  Court 
of  Appeal  —  MoHon  to  discharge  or  vary  — 
Svjn'eme  Court  of  Judicature  Act  1873  (36  *  37 
Vict.  c.  66),  8.  52 — Supreme  Court  of  Judicature 
(Procedure)  Act  ISM  (57  &  58  Vict.  c.  16),  a.  1, 
sub-sect.  1  (b). 

An  application  to  the  Court  of  Appeal  to  discharge 
or  vary  an  order  made  under  sect.  52  of  (m 
Supreme  Court  of  Judicature  Act  1873  is  not  om 
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appeal   within  th»  meaning  of  $eet.  1  of  the 

Supreme  Court  of  Judicature  (Procedure)  Act 

I894>  and  eoneequently  leave  to  appeal  i$  not 

required. 
In  July  1894  ihis  action  against  three  defendants 
tor  frandulent  conspiracy  was  dismissed  by  North, 
J.,  as  frivolous  and  vexatious. 

The  plaintiff  having  given  notice  of  appeal,  the 
several  defendants  applied  in  the  long  vacation, 
viz.,  on  the  16th  Oct.  1834,  to  the  Lord  Chief  Justice 
(Lord  Bnssell),  for  an  order  that  the  plaintiff  might 
give  security  for  the  coats  of  the  appeal,  and  that 
uie  appeal  might  be  postponed  till  the  security 
was  given. 

Lord  Bussell,  acting  as  a  judge  of  the  Court  of 
Appeal,  made  an  order  under  sect.  52  of  the 
Supreme  Court  of  Judicature  Act  1873,  directing 
the  plaintiff  to  find  security  to  the  amount  of 
1001.  against  each  defendant;  but  his  Lordship 
declined  to  order  that  the  appeal  should  not  tie 
proceeded  with  till  the  security  was  given. 

The  plaintiff  now  moved  to  discharge  the  order 
of  the  Lord  Chief  Justice,  and  the  defendants 
also  moved  to  vary  the  order  in  point  of  form. 

The  question  was  now  raised  hefore  the  Court 
of  Appeal  as  to  the  jurisdiction  of  this  court  to 
entertain  these  applications,  having  regard  to 
sect.  1  of  the  Supreme  Court  oi  Judicature 
(Procedure)  Act  1894,  no  leave  to  appeal  having 
been  obtained  from  Lord  Bussell,  C.J. 

Sect.  52  ot  the  Supreme  Court  of  Judicature 
Act  1873  enacts  that,  in  any  cause  or  matter 
pending  before  the  Court  of  Appeal,  any  direction 
incidental  thereto,  not  involving  the  decision  of 
the  appeal,  may  be  given  by  a  single  judge  of  the 
Court  of  Appeal ;  and  a  single  judge  of  the  Court 
of  Appeal  may  at  any  time  during  vacation  make 
any  interim  order  to  prevent  prejudice  to  the 
claims  of  any  parties  pending  an  appeal  as  he 
may  think  fit ;  but  every  such  order  made  by  a 
single  judge  may  be  discharged  or  varied  by  the 
Court  of  Appeal  or  a  divisional  court  thereof. 

Sect.  1,  sub- sect.  1  (b)  of  the  Supreme  Court  uf 
Judicature  (Procedure)  Act  1894  enacts  that, 
except  in  certain  specified  cases  (none  of  which 
were  applicable  to  tne  order  made  in  the  present 
case),  no  appeal  shall  lie,  without  the  leave  of  the 
judge  or  of  the  Court  of  Appeal,  from  any  inter- 
locutory order,  or  interlocutory  judgment  made 
or  given  by  a  judge. 

TurreU  for  the  plaintiff. 

Cotena-Hardy,  Q.C.  and  Gregton  for  the  defen- 
dant E.  B.  McDermott. 

Alexander  Young  for  the  defendant  E.  McDer- 
mott 

Pollard  for  the  defendant  Bischoffsheim. 

The  Lords  Justickb  held  that  an  application 
to  the  Court  of  Appeal  to  discharge  or  vary  an 
order  made  under  sect.  52  of  the  Judicature  Act 
1873  was  not  an  appeal  within  the  meaning  of 
sect.  1  of  the  Supreme  Court  of  Judicature 
(Procedure)  Act  1894,  and  that  consequently  leave 
to  appeal  was  not  required.  Their  Lordships  dis- 
allowed the  plaintiff's  motion,  declining  to  inter- 
fere with  the  discretion  of  Lord  Bussell,  C.J.,  as 
to  the  amount  of  the  security ;  but  they  varied  the 
order  in  point  of  form  by  declaring  that  the  appeal 
should  not  be  in  the  paper  unUl  a  week  after 
security  had  been  given. 

Solicitor  for  the  plaintiff,  W.  C.  Qoulding. 


Solicitors  for  the  defendants.  Mores  and  Pattit- 
eon;  John  Solmet  and  Son;  Freehjieldi  aai 
Williams. 


Monday,  Nov.  5. 

(Befoi-e  the  Lord  Chancellor  (Herschell), 
LiNDLET  and  Smith,  L.JJ.) 

Be  EuKA  Jank  Hinchlifpe.  (a) 
original  application  to  the  court  BITniS 

IN   LUNACT. 

Lunacy  —  Practice  —  Exhibits     to    affidovit  — 

Inspection. 
Documents  appearing  as  exhibiis  to  an  afidaml 
inade  in  lunacy  form  as  m,uch  a  part  cf  ih* 
affidavit  as  if  they  were  aetwdly   annexed  to 
and  filed  u-ith  the  affidavit ;   and  coiwefveiUIy 
anyone  entitled  to  see  the  affidavit  has  the  right 
to  inspection  of  the  exhibits  liketcise. 
This  was  an  application  for  an  order  to  inspect 
exhibits  to  an  affidavit. 

The  facts  appear  in  the  judgment  of  the  lusti 
Chancellor. 
H.  Terrell  for  Che  applicant. 
WUlis  Bund  for  the  respondent. 
The  Lord  Chancellor. — This  is  an  applica- 
tion in  the  lunacy  of  Emma  Jane  Hinchliffe,  who 
is  now  dead,  for  an  order  that  her  executor  should 
be  permitted  to  have  inspection  of  certain  cases 
and  opinions  referred  to  in  terms  which  I  will 
allude  to  presently,  and  made  exhibits  to  an  a£- 
davit  of  her  committee  dated  the  16th  Jan.  1891. 
It  appeai-s  that  the  committee  was  the  sister  of 
the  lunatic,  and  there  was  a  third  sister  who  ms 
sane.    The  committee  and  the  sane  sister  enter- 
tained   the  view    that    the    trustees  of    certain 
property  in  which  they  were  interested  with  the 
lunatic  had  dealt  improperly  therewith,  and'  they 
contemplated  taking  proceedings  against    them. 
They  desired  to  jom  the  lunatic  as  plaintiff  in 
those  proceeding^,  and  applied  to  the  master  is 
lunacy  for  an  order  permitting  them  to  do  so. 
Of  coui-se  the  joinder  obviously  so  far  affected 
the  lunatic's  rights  as   possibly  to  subject  her 
to  the  payment  of  costs.    In  order  to  obtain  the 
consent  of  the  master  to  this  joinder,  the  com- 
mittee made  an  affidavit  in  which  she  said  that 
she  had  taken  the  opinions  of  counsel,  as  she  and 
her  sisters  were  interested  in  the  question  of  the 
liability  of  the  trustees.    Then  her  affidavit  states 
that  the  instructions  to  counsel  and  opinions  are 
annexed  to  the  affidavit,  and  marked  C.    The 
next  paragraph  refers  to  certain  other  instruc- 
tions which  ore  annexed,   and  marked  D.    On 
that  affidavit  the  master  granted  leave  to  join  the 
lunatic,  and  by  so  doing,  as  I  have  previonBlj 
said,  necessarily  affected  her  rights.    Tne  lunatic 
is  now  dead,  and  this  affidavit  which  was  made  in 
lunacy  is  handed  over  by  the  committee  to  the 
executor.    He  being  in  possession  of  it  sees  tiiat 
the  master  was  induced  to  act  by  the  production 
of  the  documents  which  I  have  before  referred  to. 
Thereupon  the  executor  says  that  he  is  entitled  to 
see  those  documents.     Mr.  Willis  Bund,  on  behalf 
of  the  committee,  denies  that  right,  and  persuaded 
Kay,  L.J.  to  hold  the  same  view  on  the  ground 
that  those  documents  are  not  the  property  of  the 
lunatic,  but  of  the  committee.    Mr.  WiUis  Bond 
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suggests  that  these  were  documents  of  the  com- 
mittee which  were  privileged,  and  which  she  was 
not  compellable  to  produce.  But  I  think  the 
questions  of  property  and  privilege  have  nothing 
to  do  with  the  application  now  made.  The 
opinions  of  counsel  may  be  the  projierty  of  the 
committee  taken  for  her  own  protection,  and  being 
so,  she  might  not  be  compelled  to  produce  them. 
Bnt  the  committee  chooses  herself  to  put  them 
before  the  master  as  part  of  an  affidavit,  in  order 
to  induce  the  master  to  act  in  a  manner  which 
may  poesibly  prejudice  the  lunatic's  rights.  I 
am  at  a  loss,  in  the  absence  of  authority,  to  see 
the  ground  on  which  the  lunatic  if  she  became 
sane,  or  her  executor  if  she  died,  could  be  refused 
inspection  of  documents  made  in  lunacy.  Though 
they  are  not  filed  they  form  as  much  a  part  of  the 
affidavit  as  if  they  were  actually  annexed  and 
filed.  For  these  reasons  it  seems  impossible  to 
hold  that  the  committee  can  refuse  inspection  of 
these  documents. 

LiNDLET  and  Smith,  L.JJ.  concurred. 

Solicitor  for  the  applicant,  Frith  Needham. 

Solicitors  for  the  respondent,  Kennedy,  Hughes, 
and  Kennedy,  agents  for  Colmore  and  Monckton, 
Birmingham. 


June  9  and  11. 

(Before    Lord    Esheb.   If.B.,    Kat    and 
Smith,  L.JJ.) 

The  Bexlet  Heath  Railway  CoMPAmr  (apps.) 
V.  North  (reap.),  (a) 

iPPBAL  7KOM  the  QITEEN's  BENCH  DIVISION. 

Landt  Clauses  Acts — Compensalion — Tenancy  for 
lest  than  a  year — Injury  to  adjoining  property 
held  on  thirty  years'  lease—Jurisdiction  of 
magistrate  —  Lands  Clauses  Act  1845  (8  Vict, 
c.  18).  8.  68  and  121. 

The  respondent  was  tenant  of  a  piece  of  land  held 
upon  a  lease  from  the  Crown  for  the   term  of 
thirty  years  from  1889,  subject  to  a  right  reserved 
to  the  Crown  to  give  him  a  three  months'  notice 
to  quit  as  to  any  part  of  the  land  comprised  in 
the  lease.     The  appellants,  a  railway  company, 
gave  him  notice  to  treat  in  respect  of  a  strip  of 
iki*  land  required  by  them,  for  their  railway. 
Afterwards  the  Crown  gave  him  a  three  months' 
notice  to  quit  this  strip  of  land.    The  metro- 
pciitan  police  magistrate,  before  whom  a  sum- 
Motw  was  afterwards  taken  out  by  the  appellants, 
reused  to  assess,  under  sect.  121  of  the  Lands 
Clauses  Act,  the  compensation  to  be  paid  to  the 
respondent.     Upon  a  motion  by  the  appellants 
for  a  mandamus  to  the  magistrate,  the  Divisional 
CottH  held  (B«g.  v.  Kennedy,  68  L.  T.  Bep.  454  ; 
(1893)  1Q.B.  533)  that  the  respondent  had  no 
daim  except  for  the  loss  of  the  strip  of  land  and 
damage  for  Us  severance  during  the  remainder 
of  his  three  months'  interest  in  it,  and  granted  a 
loandamns   to  the  magistrate   to  assess,  under 
*«et.  121,  the  amount  of  compensation  due.     Upon 
a  special  case  subsequently  stated  by  the  magis- 
trate : 
atld  {ajjirming  the  decision  of  the  Queen's  Bench 
Division,  70  L.  T.Bep.  903),  that  the  magistrate 
^<xJ  no  jurisdiction  under  sect.  121  to  assess  com- 
pensation for  the  injuriously  affecting  of   the 

(•)  Btportad  bj  E.  Maxlkt  Sutb,  Kki.,  BuilsteF«t-L«w. 


remainder  of  the  respondent's  land  upon  the  basis 
of  a  thirty  years'  tenancy,  and  that  the  only  com- 
pensation he  had  jurisdiction  to  assess  wot, 
for  the  loss  of  the  strip  of  land  and  damage  for 
its  severance  for  three  moinths. 

This  was  an  appeal  from  a  judgment  of  the 
Queen's  Bench  Division  (Mathew  and  Collins,  JJ.  I, 
reported  70  L.  T.  Bep.  903,  upon  a  special  ca«e 
stated  by  a  metropolitan  police  magistrate. 

The  special  case  is  set  out  in  the  report  of  the 
case  in  the  Queen's  Bench  Division,  and  the  facts 
are  also  stated  in  the  judgment  of  Kay,  L.J. 

Sect.  68  of  the  Lands  Clauses  Act  1848  (8  Vict, 
c.  18)  provides  for  the  assessment  of  compensation,, 
where  the  claim  is  above  60Z.,  by  a  jury  or  by 
arbitration. 

Sect.  121  provides  as  follows : 

If  any  Bach  lands  shall  be  in  the  poaseaaion  of  any 
person  ha^'ing  no  greater  interest  therein  than  as  a 
tenant  for  a  year  or  from  year  to  year ;  and  if  suoh 
person  be  reqnired  to  give  np  possesBion  of  any  land  bo 
occupied  by  him  before  the  expiration  of  his  term  or 
interest  therein,  he  shall  be  entitled  to  compensation 
for  the  valne  of  his  unexpired  term  or  interest  in  such 
lands,  and  for  any  jnat  allowance  which  ought  to  be 
made  to  him  by  an  incoming  tenant,  and  for  any  loss  or 
injury  he  may  snataio,  or  if  a  part  only  of  snch  lands 
be  reqnired,  compensation  for  the  damage  done  to  him 
in  his  tenancy  by  severing  the  lands  held  by  him  or 
otherwise  injuiioQBly  affecting  the  same ;  and  thei 
amount  of  snch  compensation  shall  be  determined  by  two 
jnstioeB.     .     .     . 

Upon  the  argument  of  the  special  case  before 
the  Queen's  Bench  Division  (70  L.  T.  Bep.  903)  the 
Court  held  that  the  question  was  practically  con- 
cluded by  a  judgment  of  the  Queen's  Bench 
Division  (Lord  Coleridge,  C.J,  and  Cave,  J.), 
r«ported  68  L.  T.  Bep.  454;  (1893)  1  Q.  B.  633),. 
in  which  the  court,  upon  a  former  application  by 
the  appellants,  granted  a  mandam,us  to  the  metro- 
politan police  magistrate  to  assess  under  sect.  121 
of  the  Lands  Clauses  Act  1845  the  amount  of 
compensation  to  be  paid  to  the  respondent. 

The  respondent.  Colonel  North,  appealed  from. 
the  judgment  of  the  Queen's  Bench  Division. 

Crackanthorpe,  Q.C.  {Forman,  Ernest  Spencer,. 
and  F.  0.  Robinson  with  him)  for  the  respondent.. 

Farwell  Q.C.  {Edward  Boyle  with  him)  for  the' 
appellants. 

June  11. — Lord  Esres,  M.B. — It  seems  to  me- 
that  Colonel  North's  claim  as  regards  this  piece 
of  land  itself  and  compensation  for  severance 
could  be  only  in  respect  of  a  three  months' 
tenancy.  But  he  makes  a  larger  claim  than 
that  in  respect  of  adjoining  land  which  was 
valuable  as  a  shooting  property,  and  he  says 
that  the  taking  of  tUs  strip  of  woodland  by 
the  railway  company  injuriously  affect<>d  the 
land  on  each  side  of  it  That  is  his  argument 
in  this  court ;  but  when  the  matter  come  before  ^e 
Divisional  Court  on  the  motion  for  a  mandamus, 
and  he  was  asked  whether  he  had  any  claim 
except  as  to  the  strip  of  land  itself,  his  counsel 
failed  to  formulate  any  other  claim,  and  the  court 
therefore  held  that  he  had  no  colourable  right  to 
any  other  compensation.  Upon  the  question 
whether  he  had  any  such  further  colourable  right 
depended  the  question  whether  the  case  should  be 
tried  by  a  jury  under  sect.  68,  or  whether  the 
compensation  should  be  assessed  by  a  magistrate 
under  sect.  121.    As  no  farther  colourabk  right 
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made  ont,  the  DiTisional  Conrt  issued  a 
mandamtu  to  the  magistrate  to  act  under  sect. 
121.  The  magistrate  proceeded  te  act  under  the 
mandamus,  but  he  seems  to  have  doubted  whether 
the  decision  of  the  Divisional  Court  was  right  or 
wrong,  and  he  therefore,  after  deciding  the 
amount  of  compensation  as  r^jarda  the  land 
itself,  settled  on  an  alternative  amount  including 
the  further  claim  now  made ;  and  stated  a  case 
for  the  opinion  of  the  court  as  to  which  of  these 
two  sums  was  the  right  amount  to  be  paid.  Upon 
that  special  case  the  Divisional  Court  gave  judg- 
ment against  Colonel  North,  who  has  now 
appealed  to  this  court.  It  seems  to  me  that,  in 
this  position  of  things.  Colonel  North  could  not 
insist  on  compensation  for  any  greater  right  than 
what  could  oe  assessed  under  sect.  121.  His 
claim  was  ordered  to  be  tried  before  the  magis- 
trate under  sect.  121.  and  he  could  not  clum 
compensation  for  anything  which  the  magistrate 
had  no  jurisdiction,  under  that  section,  to  deal 
with.  It  was  said  that  this  was  hard  upon  Colonel 
North,  because  he  had  tried  to  get  his  compensa- 
tion assessed  under  sect.  68,  and  had  failed.  But, 
if  he  had  any  right  to  compensation  greater  than 
that  which  could  be  assessed  by  the  magistrate 
under  sect.  121,  then  the  order  for  a  mandamm, 
tpranted  by  the  Divisional  Court,  was  wrong  and 
Colonel  North  should  have  appealed  against  it. 
It  is  too  late  now  to  appeal  against  the  matidamuB, 
and  if  he  had  the  right  to  the  greater  com- 
pensation which  he  now  claims,  it  is  too  late 
to  maintain  his  claim.  The  learned  counsel  for 
Colonel  North  said  that  he  should  like  an  opinion 
from  the  court  whether,  if  the  magistrate  was 
confined  to  give  the  smaller  sum  assessed  under 
«ect.  121,  a  further  claim  could  be  made  for 
compensation  to  be  assessed  by  a  jury  under  sect. 
'68.  In  my  opinion  Colonel  North  cannot  make 
this  claim;  he  cannot  have  part  of  his  claim 
assessed  under  sect.  121  and  afterwards  have  a 
further  claim  assessed  under  sect.  68.  His 
compensation  must  be  assessed  either  under  sect. 
121  or  under  sect.  68 ;  it  cannot  be  assessed  under 
both.  If  Colonel  North  ever  had  a  right  to 
compensation  on  a  larger  basis  than  that  which 
we  think  he  is  entitled  to  for  injuriously  affecting 
the  shooting  land  on  either  side  of  the  strip 
taken  by  the  raUway  company,  I  think  he  has 
lost  it.  But  I  do  not  express  any  opinion  whether 
in  fact  he  ever  had  such  a  right,  because  it  is 
unnecessary  that  I  should  do  so.  I  think  that  the 
judgment  of  the  Divisional  Court  was  right,  and 
this  appeal  must  be  dismissed. 

Ejlt,  L.J.  read  the  following  written  judgment : 
— Colonel  North,  the  respondent,  under  a  lesjse 
from  the  Grown  dated  the  5th  Feb.  1889,  was 
entitled  to  certain  land  for  a  term  of  thirty  years. 
The  lease  contained  power  for  the  Crown  to 
determine  tbe  tenancy  as  to  all  or  any  part  of 
the  land  upon  three  months'  notice.  The  land 
included  a  good  deal  of  covert  used  by  Colonel 
North  for  preserving  pheasants.  In  May  and 
June  1891  the  Bexley  Heath  Railway  Company 
gave  to  Colonel  North  notices  to  treat  for  a  strip 
of  land  i-nnnJTig  through  this  property  for  the 
purpose  of  making  a  railway  which  would  be  in  a 
deep  cutting.  Fart  of  this  strip  went  through 
and  divided  some  of  the  pheasant  coverts.  On 
the  30th  June  1892,  before  anything  bad  been 
done  under  the  notices  to  treat,  the  Grown  gave 
notice  to  Colonel  North  to  determine  his  ieaae  as 


to  the  strip  of  land  included  in  the  noticetto 
treat  only.  Then  on  the  20th  July  1892  tbe 
railway  company  proceeded  to  take  poesesaos 
under  sect.  85  of  the  Lands  Clauses  Act,  and  gaie 
security  for  the  estimated  value  of  the  lui 
Next,  they  took  proceedings  to  have  the  pnrdiaae 
money  and  compensation  assessed,  and  trettii!; 
Colonel  North's  interest  as  being  for  tfane 
months  only  by  reason  of  the  notice  detenniniiit 
his  tenancy  as  to  the  strip,  they  took  procee^agi 
before  a  magistrate  under  sect  121,  which  gira 
the  magistrate  jurisdiction  only  when  tbe  persoi'i 
interest  is  as  tenant  for  a  year  or  from  year  to 
year.  The  position  of  Colonel  North  at  that  Ume 
was  that  he  was  a  tenant  of  the  lands  adjoining  (n 
both  sides  for  the  residue  of  the  term  of  tUitj 
years,  subject  to  the  contingency  of  having  tbat 
tenancy  determined  by  a  three  months'  notice. 
Colonel  North  objected  to  the  jurisdiction  of  the 
magistrate.  He  said,  in  effect,  "I  have  three 
claims : — (1)  the  value  of  my  interest  in  the  land 
taken ;  (2)  damages  for  severance  of  tbe  land  cm 
either  side ;  (3)  the  injuriously  affecting  the  hmd 
on  either  side  by  the  execution  of  the  woib  or 
otherwise."  Moreover  he  contended,  as  I  nnder- 
stand,  that  each  of  these  three  claims  should  be 
valued  as  at  the  date  of  the  notice  to  treat,  not 
the  actual  date  of  the  valuation ;  and  at  the  date 
of  the  notice  to  treat  his  interest  in  the  land 
actually  taken  was  for  the  residue  of  the  tenn  d 
thirty  years,  subject  to  the  contingency  of  its 
being  determined  by  a  notice  which  had  not  then 
been  given.  The  magistrate  decided  that  he  had 
no  jurisdiction.  Thereupon  the  company  applied 
for  a  mandamus  to  the  magistrate  to  assess  the 
price  of  the  land  or  other  compensation.  On  &t 
8th  Feb.  1893  the  Divisional  Court  granted  the 
mandamus.  As  I  undei-stand  they  held,  fitst 
that  the  time  to  be  regarded  was  tbe  date  vha 
the  magistrate  had  to  make  the  assessment.  The 
contingency  of  having  the  tenancy  determined  bj 
three  months'  notice  had  then  become,  as  to  tte 
strip  taken,  a  certainty  which  it  was  impossiUe 
to  ttisregard.  The  price  therefore  must  be  the 
price  of  a  three  months'  tenancy  of  the  strip,  and 
the  damage  by  severance  must  be  damage  for  s 
three  months'  severance.  The  severance  beyond 
the  three  months  was  not  by  the  railway  companr 
but  by  the  Crown,  who  by  determining  the 
tenancy  resumed  possession  of  the  strip  after  the 
thi'ee  months,  and  I  suppose  have  sold  their 
reversion  in  it  to  the  railway  company.  There 
remained  the  third  claim  for  injuriously  affecting 
the  adjoining  land  on  either  side  of  the  strip 
which  was  held  for  more  than  one  year  or 
from  year  to  year.  The  Divisional  Court 
evidently  doubted  whether  the  magistrate  had 
jurisdiction  to  assess  the  compensation  to 
this  ;  but  they  doubted  still  more  whether  there 
was  any  such  injury,  and  they  invited  oousad 
to  formiilate  their  cltdm  on  this  aoooant 
Counsel  would  not,  or  could  not,  or  at  all  events 
did  not,  do  this  to  the  satisfaction  of  the  oomt : 
and  therefore,  on  the  ground  that  there  was  no 
tangible  claim  in  this  respect,  the  court  granted 
the  mandamus.  The  effect  of  that  was,  t£at  the 
Divisional  Conrt  considered  that  the  onlyrah^ 
claims  were,  first,  for  the  price  of  the  three 
months'  tenancy  of  the  land  taken,  and  secondly, 
for  the  severance  for  three  months  of  the  adjacent 
lands  on  either  side ;  and  the^  held  that  liese  two 
claims  were  within  the  jurisdiction  of  t^  migi^ 
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trate.  The  case  'went  back  to  him  and  he  awarded 
311.  lOs.  for  these  two  claims ;  but,  if  he  had 
jurisdiction  to  deal  with  the  other  claim  for 
injuriously  affecting  otherwise  than  by  severance, 
he  awarded  3682.  10s.,  and  he  stated  a  special  case 
as  to  which  sum  should  be  allowed  for  the  opinion 
of  a  diviaional  court.  That  court,  upon  argument 
of  the  special  case,  held  that  the  matter  had  been 
decided  upon  the  application  for  a  mandamtis,  and 
that  the  larger  sum  therefore  cotdd  not  be  given. 
This  appeal  is  from  that  decision.  It  seems  quite 
dear  that  sect.  121  applies  only  when  the  land 
taken  and  the  adjoining  land  are  all  held  for  not 
more  than  a  year  or  from  year  to  year,  and  that 
the  magistrate  had  no  jurisdiction  to  assess  the 
larger  compensation  in  this  case.  In  truth  the 
proper  course  for  Colonel  North,  if  he  insisted  on 
this  larger  claim,  was  to  have  appealed  against 
the  order  for  a  mandamus  in  order  to  have  had 
his  claims  assessed,  not  by  a  magistrate  under 
sect.  121,  but  by  arbitration  or  by  a  jury  in  the 
ordinary  -way  under  sect.  68.  On  this  appeal  we 
are  bound  to  treat  the  Tnandamus  as  rightly 
granted.  The  only  claims  which  the  magistrate 
could  deal  with  under  it  were  those  which  he  has 
valued  at  312.  10<.  The  decision  of  the  Divisional 
Court  must  therefore  be  affirmed,  and  the  appeal 
dismissed. 

Smith,  L.J. — ^The  only  question  which  arises 
in  this  appeal  is,  whether  Colonel  North  is  entitled 
to  the  larger  or  the  smaller  of  the  two  sums 
awarded  by  the  magistrate  for  compensation  for 
the  injury  alleged  to  have  been  caused  by  the 
execution  of  this  railway.    The  facte  of  the  case 
have  been  already  stated,  and  I  will  only  mention 
one  or  two    further    dntes.    In  June  1891  the 
company  had    g^ven    Colonel    North    notice  to 
treat  in  respect  of  two  pieces  of  land  held  by  him 
upon  a  lease  from  the  Crown  for  a  term  of  thirty 
years,  under  which  the  Crown  had  the  right  to 
^ve  a  three  months'  notice  to  quit  as  to  any  piece 
of  the  land.     Neither  the  company  nor  Colonel 
North  took  any  proceedings  on   these  notices. 
On  the  30th  June  1892  the  Crown  gave  Colonel 
North  a  notice  to  quit,  in  respect  of  the  strip  of 
land  which  the  company  wished  to  teke,  and  in 
July  the  company  gave  nim  notice  under  sect.  85 
that  they  were  about  to  enter  into  possession  of  the 
land.    In  October  following  a  summons  to  appear 
before  the  magistrate  was  token  out  on  behalf  of 
the  company  £>r  the  assessment  of  the  compensa- 
tion to  be  paid.    Upon  the  hearing  of  the  summons 
Colonel  North  argued  that  the  magisti-ate  had  no 
JQTisdiction  in  the  matter  because,  though  his 
tenancy  of  the  strip  to  be  taken  was  for  less  than 
»  year,  the  rest  of  the  land,  which  was  injuriously 
affected,  was  held  upon  a  thirty  years'  lease.    The 
niagistrato  declined  jurisdiction,  and  the  company 
thereupon  applied  to  the  Divisional  Court  and 
obtained  a  mandamus  ordering  the  magistrato  to 
hear  and   determine  the  summons.    The  ratio 
deeidt-ndi  of  that  decision  of  the  Divisional  Court 
was  that  Colonel  North  had  not  made  out  any 
lal  chum  for  compensation    for  the  injurious 
Meeting  of  his  land  other  than  the  strip  taken. 
Colonel  North  did  not  appeal  against  this  order 
for  a  mandamus.    The  magisti-ate  then  heard  the 
(nnunons  and  stated  this  special  case.    The  sole 
point  is,  whether  Colonel  North  is  entitled  to  the 
^'ger  or  the  smaJler  of  the  two  sums  assessed  by 
™«  magistrate;  that  is,  whether  or  not  he  is  to 
have  oompensataon  based  upon  the  thirty  years 


tenancy  of  the  land  injuriously  affected.  It  is 
manifest  to  me  that  the  magistrate  had  no  juris- 
diction under  sect.  121  to  assess  compensation  on 
the  larger  basis,  and  this  appeal  must  be  dis- 

Appeal  dismissed. 

Solicitors    for    the    appeUants,    Dollman    and 
Pritehard. 
Solicitor  for  the  respondent,  George  Whale. 


May  22,  23,  24,  and  July  9. 

(Before  Lord  Esheb,  M.B.,  £at    and   Smitb, 

L.JJ.) 
The  Gbambeb  Gollibby  Gompant  Limited  «. 

The    Company    op    Pbopbietobb    op    the 

BochdaIlB  Canal,  (a) 

APPEAL    FBOH  THE    QUEEN'S    BENCH    DIVISION. 

Caruil  cotn^ny — Mines  under  eatud — Compensa- 
tion for  minerals   left  for  support  of  eanal — 
Undertaking   by  eanal  company  not  to  site  for 
damage  caused  by  not  leavina  the  mineroM— 
Bight  of  actionr-3i  Geo.  3,  c.  78,  ss.  39  and  40. 
Under  the  provisions  of  a  special  Act  of  Parlia- 
ment for  the  building  of  a  canal,  the  oumers  of 
minerals  near  and  under  the  canal  brought  an 
action  for  a  dedaraHon  that  a  certain  amount  of 
the  minerals  should  he  left  unworked  so  as  to 
avoid  injury  to  the  canal,  and  that  the  canal 
company  shouldpay  to  the  mine-oumers  the  value 
of  the   minerals  to  be  left  unworked.     It  was 
proved  that,  if  these  minerals  were  worked  and 
taken  away,  no  such  injury  would  be  caused  to 
'  the  canal  as  would  involve  any  damage  to  the 
interests  of  the  public  in  its  navigation.     After 
the  action  had  oeen  commenced  the  canal  com- 
pany offered  an  undertaking  not  to  sue  the  m.ine- 
owners  for  any  injury  that  m,ight  be  caused  to 
the  canal  by  the  working  and  taking  away  of  the 
m,inerals    which  the  mine-oumers    "proposed  to 
leave  unworked,  and  in  respect  of  which  they 
asked  compensation. 
Held,  that  since  the  mine-owners,  by  reason  of  the 
undertaking  of  the  eanal  company,  uiould  incur 
no  danger  of  an  action  for  injuring  the  canal  by 
working  the  minerals  proposed  to    be  left  un- 
worked, they  were  not  entitled  to  the  benejit  of 
the  Act,  and  their  action  should  be  dismissed. 
This  was  an    a^>eal  from  a    judgment  of  the 
Queen's  Bench  Division  (Gave  and  Wills,  JJ.) 
refusing  to  set  aside  the  judgment  of  a  special 
referee.  -  The  action,  which  had  been  subsequently 
referred  to  Mr.  Gully,  Q.G.,  was  brought  by  the 
owners  of  a  colliery  situated  near  and  under  the 
canal  of  the  def endante  for  a  declaration  of  their 
rights  under  34  Geo.  3,  c.  78,  ss.  89  and  40,  which 
was  an  Act  for  the  making  of  the  Rochdale  Canal. 
By  that  Act  it  was  provided  as  follows : 

Sect.  39.  Nothing  herein  oontained  aluJl  extend  to 
defeat,  prejudioe,  or  aSeot  the  right  of  the  lord  or  lords, 
lady  or  ladies  of  any  manor  or  manors,  or  the  owner  of 
any  lands  in,  upon,  or  throogh  which  the  eaid  oanal, 
ants,  and  reservoixs,  or  any  of  them,  or  any  towing  paths, 
wharfs,  quays,  trenohea,  sloioeg,  paasages,  wateroooraea, 
or  oonvenienoeB  aforesaid,  shall  be  made,  to  the  mines  or 
minerals  lying  and  l>eing  within  or  under  the  lands  to  be 
set  out  or  made  use  of  as  aforesaid,  bnt  all  such  mines 
and  minerals  are  hereby  reserved  to  the  lord  or  lords, 

(a)  Beported  by  E.  U^HLET  Bmrh,  Esq.,  B«rljttar.at-I«w. 
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lady  or  ladies,  of  aaoh  manor  or  manon,  and  the  owner 
of  auoh  landa  reepeotively,  and  it  shall  be  lawful  for  the 
lord  or  lords,  lady  or  ladies,  of  saoh  manor  or  manors, 
and  the  owner  of  snoh  lands  respeotivelr  (subject  to  the 
conditions  and  restrictions  herein  contained),  to  work, 
get,  claim,  take,  and  carry  away,  to  his  or  her  own  use, 
sach  mines  and  minerals,  not  thereby  injuring,  preja- 
dicing,  or  obstructing  the  said  canal,  cuts,  and  reser- 
Toirs,  towing  paths,  wharfs,  quays,  trenches,  sluices, 
watercourses,  or  other  the  conveniences  aforesaid  or  any 
of  them. 

Sect.  40.  If  the  owner  or  worker,  or  owners  or 
workers,  of  any  coal  or  other  mine  or  mines  shall,  in 
parsain^  or  working  snoh  mine,  work  near  to  or  under 
the  Baid  canal,  outs,  and  reservoirs,  or  any  of  them,  so  as 
in  the  oiiinion  of  the  said  company  of  proprietors  to 
endanger  or  damage  the  same,  or  in  the  opinion  of  the 
owner  or  worker,  owners  or  workers,  of  the  said  mine  or 
mines,  to  endanger  or  damage  the  further  working 
thereof,  then  it  shall  be  lawful  for  the  said  company  of 
proprietors  to  treat  and  agree  with  such  owner  or  worker, 
or  ownern  or  workers,  for  all  such  coals  or  other  minerals 
as  may  be  near  or  under  the  said  canal,  outs,  and  reser- 
voirs, or  any  of  them,  as  shall  be  thought  proper  to  be 
left  for  the  security  or  preservation  of  the  said  canal, 
outs,  and  reservoirs,  or  any  of  them  ;  and  in  case  the 
said  company  of  proprietors  and  snoh  owner  or  worker, 
or  owners  or  workers,  of  such  mine  or  mines  shall 
disagree  touching  the  satisfaction  to  be  made  for  suoh 
coal  or  other  minerals,  then  it  shaJl  be  lawful  for  the 
said  commissioners,  at  the  request  of  the  said  company 
of  proprietors,  or  of  such  owner  or  worker,  or  owners  or 
workers,  of  such  mine  or  dunes,  to  cause  a  jury  to  be 
summoned  and  impanelled  in  the  manner  herein  directed, 
who  shall,  and  they  are  hereby  authorised  and  required, 
by  snch  ways  and  means  as  aforesaid,  to  assess  and 
determine  what  satisfaction  snch  owner  or  worker,  or 
owners  or  workers,  of  such  mine  or  mines  ought  to  have 
and  receive  from  the  said  company  of  proprietors,  on 
being  restrained  from  working  such  mine  or  mines ;  and 
upon  payment  or  satisfaction  made  to  such  owner  or 
worker,  owners  or  workers,  of  snch  mine  or  mines  by  the 
said  company  of  proprietors,  according  to  the  verdict  or 
judgment  of  such  jury,  snch  owner  or  worker,  owners  or 
workers,  of  suoh  mine  or  mines,  shall  be,  and  he,  she,  or 
they,  is  or  are  hereby  perpetually  restrained  from 
working  such  mine  or  mines  within  the  limits  for  which 
satisfaction  shall  be  by  the  said  jury  adjudged  and 
declared  to  extend. 

The  action  was  commenced  by  the  plamtiSe  on 
the  18th  March  1891,  for  a  declaration  of  their 
right  to  have  it  ascertained  what  portion  of  their 
cc«l  they  ought  to  leave  unworked,  and  how  much 
compensation  they  should  be  paid  by  the  defen- 
dants. 

On  the  24th  Jan.  1893  the  defendants  offered 
the  plaintiffs  an  undertaking  that  they  would  not 
sue  the  plaintiffs  for  any  injury  that  might  be 
done  to  tne  canal  by  the  plaintiffs'  working  and 
taking  away  all  their  coal  near  and  under  the 
canal. 

Mr.  Gully  fonnd  (1)  that  there  was  no  reasonable 
ground  for  apprehending  that  working  the  mines 
under  the  canal  would  cause  them  to  be  damaged 
by  percolation  of  water  from  the  canal ;  (2)  that 
working  the  mines  within  certain  limits  marked 
by  him  on  a  plan  would  cause  a  subsidence  in 
the  canal;  (3)  that  such  subsidence  would  not 
interfere  with  the  navigation  of  the  cajial ;  (4)  that 
such  subsidence  would  require  repairs  to  be  done 
during  a  period  of  eight  or  ten  years  to  the  tow- 
iBg-path  and  perhaps  certain  bridges  ;  (5)  that  the 
cost  of  such  repairs  would  not  exceed  12002. ;  and 
(6)  that  if  the  coal  was  left  unworked  within  cer- 
tain limits  marked  out  by  him  on  a  plan  the 


defendants  ought  to  pay  the  plaintiffs  12,6881.; 
and  he  gave  judgment  'Uiat  this  amount  of  coil 
should  be  left  unworked,  and  that  the  defendants 
should  i>ay  to  the  plaintiffs  12,6882. 

This  judgment  was  affirmed  by  the  Qaeec'i 
Bench  Division. 

The  defendants  appealed. 

Sir  Henry  James,  Q.C.  and  Joteph  17a2<on,  Q.G. 
(McSwinney  with  them),  for  the  defendants,  re- 
peated the  undertaking  offered  on  the  24th  Jul 
1893.  There  is  now  no  fear  of  the  mine-ownen 
having  any  action  for  damages  brought  against 
them,  and  judgment  ought  to  be  for  the  defen- 
dants. It  has  been  found  that  there  is  no  fear  of 
any  subsidence  which  would  interfere  with  the 
navigation  of  the  cajial,  or  would  give  apy  right 
of  action  to  the  Attorney-General  on  behalf  of 
the  public.  The  question  is  one  solely  between 
the  two  parties  to  this  action. 

Sir  Richard  WebtUr,  Q.C.  and  0.  Lei^  dim 
(J.  A.  TtoeedoZewith  them)  for  the  plaintiffs.— Th« 
plaintiffs  are  entitled  to  leave  unworked  any  cod 
which  for  the  safety  of  the  canal  ought  to  be  kft 
unworked  and  to  be  compensated  for  it : 

KnotoUi  T.  Th»  Laneeuihin  and  Torkthira  BaSmi 
Company,  61  L.  T.  Bep.  91 ;  14  App.  Caa.  iHS. 

Sir  Henry  James,  Q.C.  replied.  ^^^  ^^  ^^ 

July  9. — ^Lord  Ebhbb,  Df.B.  (after  stating  Uie 
proceedings) :  Now,  a  similar  Act  of  Parliunent 
to  that  which  we  have  now  to  consider  was  cod- 
strued  by  the  House  of  Lords  in  Knoieks  v.  Tin 
Lancashire  and  Yorkshire  Bailway  Company  {M 
sup.),  and  it  was  hisld  that,  if  the  canal  is  injured 
by  the  working  of  the  mines,  the  canal  owner  can 
complain  under  the  Act,  and  if  the  mines  aie 
injured  the  mine-owner  can  also  complain,  and 
also  if  the  mine-owner  become  liable  to  an  sction 
by  the  canal  owner  by  reason  of  the  canal  being 
injured  by  the  working  of  the  mines,  in  sseh  a 
case  also  he  can  bring  his  complaint  under  tk 
Act.  But  in  the  latter  case  it  is  not  enough  that 
the  mine-owner  has  a  fear  of  injuring  the  canal 
and  becoming  liable  to  an  action ;  the  court  must 
decide  whether  the  fear  is  well  founded.  Takin); 
the  findings  of  the  arbitrator  in  the  present  case, 
there  seems  to  be  no  reasonable  ground  for  api»«- 
bending  that  the  working  of  the  mines  will  cause 
damage  to  them.  But  it  is  said  tli&t  working 
within  certain  marked  limits  will  cause  a  subsi- 
dence of  the  caniil  in  certain  places,  and  so  far 
the  mine-owners  have  maintained  a  complaint 
upon  which  they  are  entitled  to  protection.  Thej 
have  been  ordered  to  leave  unworked  coal  <» 
the  value  of  12.6881.  and  the  canal  compan; 
has  been  ordered  to  pay  them  12,688t  in 
respect  of  this.  Now,  what  would  be  the  injnij 
to  the  canal  by  reason  of  which  this  heavy  obliga- 
tion is  put  upon  the  canal  company?  Itis  ao 
slight  as  to  be  a  subsidence  which  would  not 
interfere  with  the  navigation  of  the  canal.  In 
such  a  case  the  Attorney-General  could  not  inter- 
fere on  behalf  of  the  public.  Moreover  the  sub- 
sidence would  only  necessitate  repairs  from  tune 
to  time  during  a  period  of  eight  or  ten  years  to 
the  towing  paths  and  bridges,  and  1200J.  woold 
cover  the  whole  of  the  expense  of  these  repairs- 
If  no  offer  had  been  made  by  the  canal  companj 
such  as  they  have  in  fact  made,  perhaps  the  mins- 
owners  would  be  entitled  to  leave  this  eoti 
unworked  and  to  be  paid  12,^882.  va  respeet  « 
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it.  But  it  is  now  Baid  by  the  canal  company  that 
the  mine-ownera  have  no  ground  tor  fearing  an 
action  being  brought  against  them ;  if  any  damage 
is  caused,  the  caiml  company  will  repair  it  them- 
selves and  not  sue  the  mine-owners.  Therefore,  it 
eeems  to  me  contrary  to  justice  and  the  Act  that 
the  mine-owners  should  insist  on  leaving  thin  coal 
unworked,  and  on  being  paid  for  it  such  a  large 
maa  as  12,688Z.  I  think  that  the  judgment  of  the 
Divisional  Court  was  wrong,  and  that  this  appeal 
should  be  allowed. 

Kat,  L.J. — The  appeal  of  the  canal  company 

Tsuses  several  questions.  Adopting  the  findingsthat 

the  working  of  the  mines  would  not  cause  damage 

to  the  mines  by  percolation  of  water  and  would  not 

interfere  with  the  navigation  of  the  canal,  although 

such  working  would  cause  a  subsidence  of  the  canal, 

the  canal  company  offer  to  release  the  colliery 

company  from  all  claims  and  liability  in  respect 

of  such  subsidence,  and  ask  for  judgment  in  their 

favour.     According  to  the  decision  of  the  House 

of  Lords  in  Knowles  v.  The  Lancashire  and  York- 

tkire  Railway  Company  (ubi  sup.),  the  liability  on 

ihe  part  of  the  colliery  company  to  compensate 

for  any  subsidence   justifies  their  bringing  the 

present  action,  although  th^r  mines  will  not  be 

directly  damaged,  because  they  had  reached  a 

point  at  which  they  found  that,  having  regard  to 

the  proximity  of  the  canal  and  their  statutory 

habiUtv,   they  could  not  work  further  without 

some  danger,  or  could  not  work  further  to  the 

same  advantage  as  if  the  canal  were  not  there. 

We  are  bound,  therefore,  to  hold  that  the  action 

was  properly  instituted.    But,  having  regard  to 

this  offer  of  the  canal  company,  is  it  necessary 

to  compel  the  mine-owners  to  leave  this  large 

harrier  of    coal,    and    is   it   proper    to    compel 

the  canal  company  to  pay  12,6882.  P    If  it  be 

the  case,  as  we  must  assume  upon  these  findings, 

tiiat  the   navigation  of    the  canal  will   not   oe 

interfered  with,  the  interest  of  the  public  is  not 

involved  whether  the  mines  are  worked  or  not. 

Counsel  for  the  colliery  company  are  instructed 

to  say  that  the  workings  in  the  particular  locality 

having  been  stopped  so  long  have  filled  up,  and 

that  the  coal  near  or  under  uie  canal  cannot  now 

be  worked,  or  cannot  be  worked  without  additional 

expense.    But  the  offer  now  made  was  made  by 

leUer  on  the  24th  Jan.  1893,  and  there  is  no  i-eason 

to  suppose  that,  if  accepted  then,  the  works  could 

not  have  been  carried  on  in  the  usual  way  without 

*ny  extraordinary  expense  to  the  colliery  company. 

If  the  canal  company  give  an  undertalnng  to  the 

court  that  they  will  not  object  to  the  working  of 

the  coal  under  or  near  the  canal  between  the  pomts 

marked,  and   will  at   their  own  expense  repair 

any  damage  that  may  be  done  to  the  canal,  or  to 

the  banks  or  towing  paths  thereof,  by  reason  of 

Btich  working,  and  will  not  make  any  claim  upon 

Uie  colliery  company  in  respect  of  such  dama^, 

I  think  that  upon  such  undertaking  no  order 

*honld  be  made  upon  the  colliery  company  to 

leave  any  coal,  or  upon  the  canal  company  to  pay 

to  them  any  compensation. 

Smith,  LJ. — This  is  an  action  by  mine-owners 
founded  upon  sects.  39  and  40  of  the  Act  34  Goo.  .3, 
«•  78,  wherein  they  ask  for  a  declaration  that  they 
:  JWentiUed  to  have  ascertained  what  portions  of 
l^wir  minerals  are  to  be  left  by  them  unworked 
'7>»g  near  and  under  the  canal  of  the  defendant 
company,  and  what  compensation  is  to  be  paid  to 


them  b^  the  canal  company  in  respect  thereof. 
The  position  of  a  mine-owner  towards  a  canal  pro- 
prietor under  sections  similar  to  the  present,  was 
dealt  with  by  the  House  of  Lords  in  the  case  of 
Knowlet  v.  The  Lancashire  and  Yorkshire  Railway 
Company  {vM  sup.),  and  it  was  therein  held  that  a 
canal  proprietor  was  in  a  position  to  set  in  motion 
the  machinery  of  the  commissioners  and  jury 
mentioned  in  sect.  40,  in  one  set  of  circumstances, 
and  the  mine-owners  could  do  the  like  in  the 
other.  It  was  decided  that  a  canal  proprietor 
could  take  action  if  injury  was  likely  to  occur  to 
his  canal  by  the  further  working  by  the  mine- 
owner  of  his  minerals  adjacent  to  or  underneath 
the  canal,  in  which  case  proceedings  could  be  had 
under  sect.  40  in  order  to  ascertain  what  minerals 
"should  be  thought  proper  to  be  left  for  the 
security  or  preservation  of  the  canal,"  and  that 
satisfaction  should  be  given  by  the  canal  company 
to  the  mine-owner  for  such  mmerals.  It  was  also 
decided  that  a  mine-owner  might  set  this 
machinery  in  motion  if  injury  was  likely  to 
occur  to  his  mine,  as,  for  instance,  by  bieing 
flooded  by  percolation  of  water  from  the  caniQ 
if  the  mine-owner  pix>ceeded  further  with 
his  working,  and  in  this  case  also  it  was 
to  be  ascertained  what  minerals  should  be 
thought  proper  to  be  left  for  the  preservation 
and  security  of  his  mine  and  paid  for  by  the 
canal  company.  It  was  further  decided  that  a 
mine-owner  could  also  set  this  machinery  in 
motion  to  have  ascertained  what  minerals  were 
thought  proper  to  be  left  and  paid  for  by  the 
canal  company  where,  having  regard  to  the 
proximity  of  his  workings  to  the  canal  and  his 
obligation  under  the  statute  to  the  canal  pro- 
prietors not  to  injure,  prejudice,  or  obstruct  their 
canal,  he  could  not  venture  to  continue  the  further 
working  of  his  mine  because  of  anticipated  injury 
to  the  canal,  which  might  render  him  liable  to  an 
injunction,  and,  if  injury  did  thereby  occur,  to  an 
action  for  damages  by  the  canal  company.  The 
first  question  in  this  case  is,  whether,  when  a  mine- 
owner  is  taking  proceedings  under  sect.  40  and 
all  he  can  establish  is  a  gradual  surface  damage 
to  the  banks  and  towpaths  and  possibly  to  the 
bridges  of  a  canal,  but  no  injury  to  the  canal 
itsell  or  its  navigation,  or  to  the  mine,  he  is 
entitled  as  of  right  to  have  it  declared  that  coal 
shall  be  left  and  paid  for  by  the  canal  company, 
neither  the  safety  of  the  mine  nor  the  safety  of 
the  canal  requirmg  it,  and  when  the  canal  com- 
pany is  willing  to  covenant,  if  the  coals  are  won 
and  the  anticipated  surface  damage  does  occur, 
that  no  action  shall  be  brought  against  the  mine- 
owner.  It  was  said  by  the  plaintiffs'  counsel 
that  the  case  in  the  House  of  Liords  had  decided 
t^t  even  in  such  a  case  minerals  must  be  left  and 
paid  for.  The  case  of  Knowles  v.  The  Lancashire 
and  Yorkshire  Railway  Company  [ubi  sup.)  was  a 
case  in  which  a  canal  company  hiad  been  actually 
injured  by  the  workings  of  a  mine-owner,  and 
the  canal  company  sought  to  recovor  damages 
from  the  mine-owner  for  such  injuries.  It  was 
argued  by  the  mine-owner  in  opposition  to  this 
claim  that,  inasmuch  as  before  some  of  the  work- 
ings had  taken  place  the  mine-owner  had  given 
notice  to  the  canal  company  that  he  was  about  to 
work  his  minerals,  and  that  as  the  canal  company 
had  never  offered  to  pay  for  them,  the  mine-owner 
was  entitled  to  do  what  he  pleased  with  his  own 
(working  in  due  course)  irrespective  of  results  j 
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but  it  was  held  that,  if  a  mine-o-wner  proceeds 
frith  hia  workings,  which  in  fact  do  damage  to  a 
canal,  he  does  bo  at  his  peril,  for  he  might  have 
institnted  proceedings  nnder  the  section  to  have 
had  ascertained  what  minerals  should  have  been 
thought  proper  to  be  left  for  the  security  of  the 
canal;  in  wnich  case  the  mine-owner  would  be 
paid  by  the  canal  company  for  what  minerals 
were  ascertained  to  be  proper  to  be  left,  and  that 
as  he  had  not  done  so,  the  canal  commny  was 
entitled  to  recover  damages  as  claimed.  This  does 
not  show  that,  in  proceedings  under  the  section  by 
the  mine-owner  against  a  canal  company  on  ac- 
count of  an  apprehended  action,  he  is  entitled  as 
of  right  nnder  any  set  of  circumstances  to  hare 
minerals  left  and  paid  for.  All  it  shows  is,  that 
the  mine-owner  may  proceed  under  the  section, 
and  thus  make  himself  in  all  ways  safe.  If  in  a 
particular  case  he  can  be  made  safe  without 
leaying  hie  coal,  why  should  it  be  thought 
proper  for  the  securitr  of  the  mine-owner 
that  it  should  be  left  where  it  is  not  necessary 
that  it  should  beP  What  is  to  be  determined 
must,  in  my  judgment,  depend  upon  the  circum- 
stances of  each  case  as  it  arises,  though,  if  actual 
injury  to  the  mine-owner  or  canal  proprietor  is 
apprehended,  the  leaving  of  coal  is  the  prima 
facie  way  to  bring  about  this  safety.  The  plain- 
tifFs  in  this  action  launched  their  claim  upon  the 
two  grounds  which  Knov>le»'  case  (u5t  sup.)  has 
decided  were  open  to  them,  the  first  and  main 
ground  being  that  injury  would  be  done  to  their 
mine  by  reason  of  the  canal  cracking  and  the 
water  in  that  part  of  the  canal  situated  between 
the  two  locks  getting  out  and  into  the  mine  if 
they  continued  their  workings  ;  the  second  being 
that  such  injui-y  would  be  done  to  the  canal  as 
would  render  them  liable  to  an  injunction  and 
damages  at  the  suit  of  the  canal  company,  and 
they  asked  that,  upon  each  ground,  minerals 
might  be  directed  to  be  left  by  them  to  be  paid 
for  by  the  canal  company.  Mr.  Gully,  the  arbi- 
trator, has  found,  as  to  the  first  claim,  that  no 
injury  would  be  occasioned  to  the  plaintiffs'  mine 
or  the  further  working  thereof  by  the  abstraction 
of  the  minerals  near  to  and  underneath  the 
canal.  This  claim,  therefore,  of  the  plaintiffs 
fails,  and  they  are  not  entitled  upon  this 
ground  to  have  it  adjudged  that  any  minerals 
should  be  left  unworked,  or  that  they  should 
be  compensated  therefor.  As  to  their  other 
claim,  viz.,  the  apprehended  action,  Mr.  Gully 
found  that,  although  the  continued  working  of  the 
minerals  would  cause  some  surface  damage  to  the 
banks,  towpaths,  and  possibly  to  some  bridges  of 
the  canal,  such  damage  would  not  interfere  with 
the  navigation  of  the  canal,  and  that  all  that 
would  be  necessitated  would  be  some  repairs  from 
time  to  time  during  a  period  of  from  eight  to  ten 
years  to  make  good  this  surface  damage,  at  a  cost 
not  exceeding  in  all  12002.  He  has,  however, 
awarded,  and  the  Divisional  Gourt  has  upheld  his 
holding,  that,  although  this  comparatively  small 
amount  of  damage  and  outlay  will  be  sustained 
and  incurred,  yet  the  mine-owners  (the  plaintiffs) 
were  entitled  under  the  Act  to  have  it  declared 
that  they  were  to  have  their  coal  left  unworked, 
and  he  has  defined  the  extent,  and  awarded  that 
the  canal  company  are  to  pay  the  plaintiffs  for 
their  coal  the  sum  of  12,6882.  The  result  is 
singular,  for  the  canal  company  does  not  ask  that 
the  coal  should  be  left,  and  they  are  willing  that 


every  ton  of  it  should  be  worked  and  taken  imj 
by  the  plaintiffs  in  the  same  way  as  if  no  cantl 
existed,  and  yet  this  coal  is  for  ever  to  be  made 
useless  to  mankind,  although  neither  the  cuul 
company  nor  the  mine-owners  require  it  tor  Qe 
safety    of    their   respective   undertakings.    Tk 
question  therefore  is,  do  these  two  sections  coupled 
with  the  decision  in  Knoiolet  ▼.  Lanetuhirt  tai 
Yorkshire  Railway  Company  (vhi  sup.)  necessitate 
under  the  circumstances  of  this  case  that  it  should 
be  held  that  coal  at  the  instance  of  the  mine- 
ovmer  shall  be  left  and  be  paid  for  amomiting,  a> 
it  happens  to  do  in  this  case,  to  the  money  Taloe 
of  12,6882.,  when  12002.  spread  over  eight  to  ten 
years    is    the    utmost    money    necessaij  to  be 
expended  to  keep  things  as  they  are  ?    It  vill  be 
seen  that  the  only  injury  which  can  befall  tie 
plaintiffs  is  the  before-mentioned  surface  damage 
which  might  give  rise  to  an  action  bj  the  caml 
company,   and  which  action  the  canal  compenj, 
who  are  the  only  persons  who  could  bring  it,  are 
willing  to  covenant  never  shall  be  brought  against 
the  mine-owner.      What  then  in  these  ciicnm- 
stances  is  left  to  the  plaintiffs  as   regards  tjieir 
two  rights  under  the  sections  ?    It  appears  to  me 
nothing.      If  they  had  been  liable  to  have  had 
their  mine  injui-ed,  or  been  liable  to  an  action  by 
the  canal  company,  that  case  would  not  have  been 
this  case ;   but,  as   they  are    liable    to    neither 
and  will  not  sustain  one  shilling's  worth  of  injoiy, 
I  do  not  see  that  a  declaration  can  properiy  be 
made,  as  has  been  made,  that  12,6882.  wortii  of 
coal  should  be  left  and  paid  for  by  the  canal  com- 
pany to  the  mine-owner.    Lord  Gottenham,  in  his 
judgment  in  Cromford  Canal  Company  v.  Cutis 
(5   Bail.  Gas.  442),  which  judgment  was  stated 
by  Lord  Macnaghten  in  the  House  of  Lords  to  be 
clearly  right,  in  dealing  with  these  claims  nnder 
similax  sections,  said:  "There  might  be  a  case 
where  no  damage  to  the  owner  {i.e.,  coal  owner) 
would  accrue.    If  the  coal  owner's  power  and 
control  over  his  mine  be  not  interfered  with  by 
the  rights  vested  in  the  company  {i.e.,  canal  om- 
pany),  then  it  will  not  be  necessaiy  to  put  in 
operation  the    machinery   of    the   Act     u    ^ 
damages  be  merely  imi^inary."    In  this  I  entirely 
agree;    and    what    difference    is    there  between 
imaginary  damages  and  those  as  to  which  the 
canal  proprietor  undertakes  and  binds  himself 
never  to  put  forward  a  claim?    But  it  was  arpied 
for  the  plaintiffs  that,  besides  the  canal  propnetor 
and  the  mine-owner,  the  public  have  rights,  and 
that  the  mine-owner  under  the  section  owed  a 
statutory  duty  to  them  in  addition  to  the  canal 
proprietor    wnich   the    Attorney-General  oooM 
enforce  by  information,   and    consequently  that 
this  court  could  not    sanction    an  undertaking 
which    might   render    it    unnecessary    to    leave 
unworked    the    12,6882.    worth    of    minerals    as 
directed  by  the    arbitrator.    It  appears  to  me, 
however,  that  Mr.  Gully's  finHing  hits  rendeied 
this  point,  which  is  taken  by  the  plaintiffs  on  the 
exigencies  of  their  position,  untenable.    He  finds 
that,  although  there  will  be  the  surface  dama^ 
mentioned  caused  by  a  subsidence,  "  such  subsi- 
dence would   not  interfere  with  the  navigati(» 
of  the  canal ; "  so  the  Attomey-Greneral  on  behalf 
of  the  public  would  have  no  cause  of  complatot 
Had  the  canal  owners  offered  the  undertating 
which  they  did  on  the  24th  Jan.  1883  before  action 
brought,  I  should  have  said,  for  the  reasons  abow 
that  the  plaintdflB'  action  had  fwled,  and  dioaid 
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bave  been  dismiaaed  with  costs.  But,  upon  the 
facts  which  existed  according  to  Mr.  Gnlly's 
£ndine  as  to  the  subsidence,  when  the  action  was 
brought  on  the  24th  March  1891,  the  plaintiffs 
were  within  their  rights  in  bringing  it,  and  in  mj 
«pinion  continued  so  until  the  24th  Jan.  1893, 
when  the  undertaking  was  offered  by  the  defen- 
dants, and  which,  upon  the  facts  as  found,  should 
have  been  accepted  oy  the  plaintiffs.  Sir  Henry 
James  before  us,  for  the  canal  company,  repeated 
this  ofEer,  and  if  required  consented  to  bring  the 
12002.  into  court,  so  that  it  might  be  there  when 
required  from  time  to  time  for  the  surface  repairs. 
In  mj  judgment  the  court  may  well  sanction  this 
eonsent  being  given,  and  we  think  that  this 
undertaking  should  be  ^ven.  In  these  circum- 
stances the  plaintiffs  being  under  no  fear  of 
am  action,  the  second  point  also  fails  the  plain- 
tiffs, and  this  appeal  must  be  allowed,  and  the 
award  of  Mr.  GuUy  and  the  judgment  of  the 
Divisional  Court  ordering  the  coal  to  be  left  and 
the  12,6881.  to  be  paid  must  be  set  aside.  The 
case,  however,  must  go  back  to  Mr.  GuUy  to  deter- 
mine pursuant  to  the  undertaking  what,  if  any, 
expense  or  loss  the  plaintiffs  have  Deen  put  to  by 
the  cesser  of  the  working  of  their  mines  for  two 
years  prior  to  the  24th  Jan.  1893,  and  what  is 
reasonable  compensation,  if  any,  for  such  expense 

and  loss.  .         i    n       j 

Appeal  allowed. 

Solicitors  for  the  plaintiffs,  Woodcock,  Byland, 
and  Parker,  for  Tweedale,  Son,  and  Lees, 
Oldham. 

Solicitors  for  the  defendants,  Norris,  Aliens, 
and  Chapman,  for  George  Jackson,  Rochdale. 


Wednesday,  July  11. 

(Before  Lord  Esheb,  M.B.,  Kat  and  Smith, 

L.JJ.) 

Chapman  v.  The  Fyldb  Watebwokks 

Company,  (o) 

APPEAL  FBOM    THB  QUEBN's    BENCH    DIVISION. 

Waterworks  —  Stopcock  in  pavement  of  public 
street  ortt  of  repair — Power  in  water  company  to 
repair  stopcock  and  break  up  street  for  that 
purpose — I)uty_  in  company  to  keep  stopcock  in 
rapair  ^  Negligence — Waterworks  Clauses  Act 
18*7  (10  &  11  Viet.  c.  17),  ««.  28,  48,  51,  and  52 
—Waterworks  Clauses  Act  1863  (26  *  27  Viet. 
e.  93),  ss.  17,  19. 

The  plaintiff  suffered  personal  injury  from  afaU 
aiused  by  tripping  up  over  the  cover  of  a  stop- 
eoelc  which  was  fixed  m  the  pavement  of  a  street 
over  the  service  pipe  which  supplied  water  from 
the  main  of  a  loater  company  to  a  house  in  the 
street.  This  cover  was  out  of  repair,  and,  in 
crier  to  repair  it,  it  woidd  have  been  necessary 
to  break  up  the  surface  of  the  street.  In  an 
action  for  damages  agairuit  the  water  company, 
^  i""^  found  that  the  cover  had  been  negli- 
gently left  out  of  repair  by  the  person  whose  duty 
it  teas  to  repair  it. 

Sdd,  that,  as  the  company  was  the  only  person 
hamng  a  statutory  authority  to  break  up  the 
street  for  the  purpose  of  repairing  the  cover  to 
the  stopcock,  a  duty  was  imposed  on  them  to  keep 
i'  in  repotr  so  as  not  to  be  dangerous  to  the 
ptiblie. 

(•)  Btpoited  bf  E.  Mijn.iT  BlUTH,  Eiq.,  Barrlatar-at-Lsw. 


This  was  an  appeal  from  a  jud^ent  of  Day,  J. 
at  the  trial  of  the  action  with  a  ]uty. 

The  action  was  brought  to  recover  damages  for 
personal  injuries  caused  to  the  plaintiff  by 
stumbling  over  the  iron  cover  of  a  stopcock  fixed 
in  the  x>avement  of  a  street  which  was  alleged  to 
have  been  negligently  allowed  by  the  defendant 
company  to  be  out  of  repair,  and  to  project  above 
the  pavement. 

The  iron  cover  or  lid  was  made  for  the  purpose 
of  getting  at  the  stopcock,  which  was  fixed  about 
two  feet  six  below  the  surface  of  the  pavement 
upon  the  service  pipe  by  which  one  of  the  houses 
in  the  street  was  supplied  with  water  from  the 
defendant  company's  main.  The  service  pipe  had 
been  laid  down  by  the  company  at  the  request  and 
expense  of  the  owner  of  the  house.  The  stopcock 
was  for  the  purpose  of  regulating  the  supply  of 
water  through  the  service  pipe. 

It  was  not  possible  to  repair  the  iron  cover  of 
the  stopcock  without  breaking  up  the  surface  of 
the  street. 

The  defendant  company  was  incorporated  by 
the  Fylde  Waterworks  Act  1861  (24  &  25  Vict, 
c.  cliv.),  and  by  sect.  21  of  that  Act  it  is  provided 
as  follows : 

The  works  which  tho  company  are  by  this  Act 
anthoriaed  to  exeonte  comprise  the  following  waterworks 
with  all  requisite  works  and  conveniences  oonneoted 
therewith  .  .  .  eighthly,  the  laying  down,  repairing, 
and  maintaining  of  all  embankments,  drains,  slnicea, 
cuts,  channels,  pipes,  wells,  and  all  other  works 
neoosgary  for  supplying  water  within  the  limits  of  this 
Aot. 

By  the  Waterworks  Clauses  Act  1847  (10  &  11 
Vict.  c.  17)  it  is  provided  by  sect.  28  tiiat  the 
undertakers  may  open  and  break  up  the  soil  and 
pavement  of  the  streets  within  the  hmits  of  their 
special  Act,  and  lay  down  service  pipes  and  other 
works,  and  from  time  to  time  repair,  alter,  or 
remove  the  same. 

By  sect.  44,  in  the  case  of  houses  whose  annuH.1 
value  shall  not  exceed  102.,  the  undertakers  are 
made  liable  to  lay  down  communication  pipes  and 
other  necessary  works  for  the  supply  of  such 
houses  with  water  and  to  keep  the  same  in  repair. 

Sects.  48  to  52  give  power  to  ownei-s  or  occupiers 
of  dwelling-houses  upon  certain  conditions  to  lay 
down  service  pipes  for  the  supply  of  water  to  their 
houses  from  uie  undertakers  mains,  and  to 
remove  such  pipes  after  they  have  been  laid  down, 
and  for  such  purposes  to  open  and  break  up  the 
pavement  of  the  street  between  their  houses  and 
the  main. 

At  the  trial  of  the  action  before  Day,  J.,  with  a 
jury,  the  jury  found  that  the  cover  to  uie  stopcock 
was  out  of  repair,  and  that  the  accident  was  caused 
by  the  negligence  of  the  person  who  was  bound  to 
keep  it  in  repair,  and  they  assessed  the  damages 
at  402. 

Day,  J.  held  that  the  defendants  were  bound  to 
keep  the  cover  in  repair,  and  gave  judgment 
accordingly  for  the  plaintiff. 

The  defendants  appealed. 

Shiress  Will,  Q.C.  and  Harper  for  the  defen- 
dants.— The  householder,  and  not  the  defendant 
company,  is  the  person  who  is  liable  for  the  repair 
of  the  stopcock  and  its  cover.  They  were  laid 
down  by  the  defendants,  but  it  was  at  the  house- 
holder's  expense,  and  for  the  householder's  benefit. 
No  duty,  statutory  or  otherwise,  is  csat  upon  the 
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defendant  company  to  repair.  Sect.  28  of  the 
Watei-works  Clanses  Act  1»47  gives  them  vower 
to  do  BO,  bnt  the  word  "  may  "  is  there  used,  and 
no  obligation  is  placed  upon  them.  When  the 
company  does  any  repairs  to  the  service  pipe  and 
its  fittings  it  does  them  as  agents  of  the  house- 
holder. The  fact  that  sect.  44  imposes  an  obliga- 
tion to  lay  down  and  repair  service  pipes  in  the 
case  of  certain  small  houses  shows  by  implication 
that  in  other  cases  there  is  no  obligation  upon  the 
company  to  repair.  Sect.  17  of  the  Waterworks 
Clauses  Act  1863  (26  &  27  Vict.  c.  93).  which  im- 
poses a  penalty  on  any  person  supplied  with  water 
DT  the  undertakers  who  negligently  allows  any 
pipe,  valve,  cock,  or  other  apparatus  to  be  out  of 
repair,  shows  that  the  householder,  and  not  the 
water  company,  is  liable  in  the  present  case. 

C.  A.  RuaaeU  for  the  plaintiff. — The  company  is 
the  only  person  who  has  any  power  to  do  repairs 
to  the  stopcock  and  its  cover,  and  by  inference  a 
duty  is  thereby  imposed  on  them  to  keep  the 
stopcock  and  cover  in  repair.  A  stopcock  is  a 
"work  necessary  for  supplying  water"  within 
sect.  21  of  the  special  Act : 

Ecut  iondon    Watertporit  Company  r.   Vettry   of 
8t.  Matthev,  Bethnal  Oreen,  17  Q.  B.  Dir.  475. 

The  company  put  down  the  stopcock  as  much  for 
tiieir  own  benefit  as  for  the  benefit  of  the  house- 
holder. The  scheme  of  the  Waterworks  Acts  is 
that,  80  long  as  water  is  being  supplied  by  the 
company  through  a  service  pipe,  the  company  is 
the  only  person  who  is  allowed  to  control  the 
service  pipe.  The  cover  to  the  stopcock  cannot 
be  repaired  without  breaking  up  the  surface  of 
the  street.  The  company  has  a  statutory  power 
to  do  this,  bnt  the  householder  has  no  such  power 
whatever.  Sect.  17  of  the  Waterworks  Clauses  Act 
1863  refers  only  to  pipes,  &c.,  inside  the  house 
which  is  supplied  with  water,  and  it  deals  only 
with  neglig^ce  of  the  householder  by  which  the 
water  is  wasted  or  contaminated. 

8hire$»  Will,  Q.G.  replied. 

Lord  Ebhek,  M.B.— I  think  that  Day,  J.  was 
right  in  holding  that  the  defendants  are  liable  to 
the  plaintiff.  The  fact  that  the  cover  to  the 
stopcock  was  on  the  surface  of  a  path  which  the 
plaintiff  had  the  right  of  walking  along,  imposed 
on  the  person  who  had  the  control  of  it  the  duty 
of  keeping  it  in  repair,  so  that  no  one  rightfully 
using  the  pavement  should  be  injured  through 
any  want  of  its  repair.  It  is  not  necessary  for  us 
to  decide  whether  the  service  pipe  on  which  the 
stopcock  was  fixed  was  the  pi'operty  of  the  house- 
holder whom  it  supplied  wito.  water.  I  will  assume 
for  the  purposes  of  this  case  that  the  8er\-ice  pipe 
and  the  stopcock,  and  the  cover  which  rested  on 
brickwork  were  all  the  property  of  the  householder. 
But  that  is  not  enough  to  determine  the  case. 
The  question  is,  who  had  the  control  of  the  cover 
so  as  to  be  able  and  be  bound  to  repair  it  P  By 
sect.  21  of  the  special  Act,  the  Fylde  Waterworks 
Act  1861,  the  company  is  authorised  to  execute 
certain  things,  including,  in  paragraph  8,  "ti)e 
laying  down,  repairing,  and  maintaining  of  all 
.  .  .  pipes,  wells,  and  other  works  necessary 
for  supplymg  water  within  the  limits  of  this  Act." 
The  decision  in  The  East  London  Wateruiork$ 
Company  v.  The  Vettry  of  St.  Matthew,  Bethnal 
Oreen  (u&i  tup.)  seems  to  me  to  show  that  these 
words  "works  necessaiy  for  supplying  water" 


include  works  necessary  for  preventing  waste  of 
water ;  so  that  sect.  21  authorises  the  water  com- 
pany to  lav  down,  repair,  and  maintain  the  sko- 
cock  on  the  service  pipe.  By  sect  28  of  tae 
Waterworks  Clauses  Act  1847  the  underti^aa 
are  authorised,  under  the  supeiintendenoe  of  the 
local  authority,  to  break  up  tue  soil  and  pavement 
of  streets  within  the  limit  of  their  special  Act  for 
the  purpose  of  laying  down  and  repairing  service 
pipes  and  doing  other  works  necessary  for  ihesnpplj 
of  water.  Now,  when  once  a  service  pipe  has  beat 
laid  down  under  a  street,  and  the  surface  of  the 
street  has  been  made  good,  who  has  antboritj 
to  interfere  again  with  the  surface  and  break  it  up  ? 
The  fact  of  owning  property  underneath  a  stz«et 
does  not  of  itself  justify  anyone  in  breaking 
up  the  surface.  Assuming,  therefore,  that  tiiii 
service  pipe  is  the  property  of  the  houBeholder 
whom  it  supplies,  he  has  no  authority  to  bieak 
up  the  street  in  order  to  get  at  it,  unless  he  i» 
authorised  to  do  so  by  an  Act  of  ParUament.  The 
Waterworks  Clauses  Act  1847  gives  the  oocnpierot 
a  dwelling-house  power,  under  sects.  48,  51,  and 52, 
to  bmak  up  the  pavementof  a  street  for  the  pmpoM 
of  laying  down  and  removing  a  service  pipe  to 
his  house.  But  that  is  the  only  power  given  to 
him :  he  has  no  power  to  break  up  the  pavement 
for  the  purpose  of  examining  or  of  repairins  the 
service  pipe.  It  is  clear,  therefore,  that  ne  i» 
unable  to  repair  it,  and  that  being  so  it  is  im- 
possible to  contend  that  he  is  liable  for  not 
repairing  it.  On  the  other  hand,  the  oomponTis 
authorised  to  repair  a  service  pipe,  and,  for  toat 
purpose,  to  break  up  the  surface  of  a  street  In 
my  opinion  the  stopcock  is  fixed  on  to  the  serrioe 
pipe  primarily  for  the  benefit  of  the  water  com- 
pany, the  benefit  of  the  householder  is  only  » 
subsidiary  purpose.  But  at  least  it  cannot  be 
denied  that  it  is  put  there  for  the  advantage  of  botii 
parties,  and  that  the  company  has  the  sole  right 
of  keeping  it  in  repair,  and  of  breaking  up  the 
street  for  that  purpose.  Therefore,  in  my  opinion 
a  duty  as  regards  tnepubhc  is  thereby  imposed  on 
the  defendant  company  of  keeping  the  stopcock 
and  its  cover  in  good  repair,  so  that  the  public 
may  not  suffer  injury  through  its  non-repair,  ami 
they  are  liable  in  this  action  to  pay  damages  to 
the  plaintiff.  The  result  of  the  judgment  of 
Day,  J.  is,  I  think,  right,  and  this  appeal  must  he 
dismissed. 

Kat,  L.J. — ^In  this  case  the  plaintiff  tripped  op 
over  the  lid  of  the  stopcock  on  a  service  pipe 
leading  from  the  main  of  a  water  company  to  » 
private  house.  The  lid  projected  above  the  pay- 
ment, and  the  plaintiff  stumbled  and  injured  oim- 
self  by  falling.  At  the  trial  of  the  action  for 
damages  for  ms  injuries,  before  Day,  J.,  the  jniT 
found  that  the  lid  was  out  of  repair,  and  that  wtf 
the  cause  of  its  not  being  properly  shut  and  of  the 
plaintiff's  fall.  Now,  it  is  plain  that  it  is  impos- 
sible to  do  anything  in  the  nature  of  repairs  to 
the  lid  or  cover  without  breaking  up  the  snrface 
of  the  street  by  moving  the  flagstones  in  the  pave- 
ment where  it  is  fixed.  The  defendants  laid 
down  the  service  pipe  at  the  request  of  the 
householder,  and  of  tneirown  accord  put  on  the 
stopcock,  which  is  fixed  about  2ft.  6in.  Delow  the 
surface  of  the  ground,  and  built  round  it  boim 
brickwork,  on  which  rests  the  iron  cover  which 
caused  the  accident.  The  defendants  resist  the 
claim  made  against  them,  and  say  that  tbo* 
was  no  duty  incumbent  on  them  to  repair  the 
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ttopcock.  It  is  enough  to  say  that  hy  sect.  21 
if  their  special  Act,  and  by  sect.  28  of  the 
VTaterworks  Clauses  Act  1847,  with  the  ezplana- 
aon  that  has  been  put  upon  the  words  "  necessary 
br  supplying  water "  in  the  case  of  the  East 
London  Waterworks  Company  v.  Vestry  of  St. 
HattheiB,  Bethnal  Green  (uhi  tup.),  the  placing  of 
liis  guard  and  its  repair  were  in  the  power  of  the 
lefendants.     There    is    nothing   in   either    Act 

S'ving  express  power  to  the  householder  to  repair 
e  service  pipe  at  all,  and  he  certainly  has  no 
xnrer  to  bresJc  np  the  street  for  that  purpose. 
Power  is  only  given  him  to  lay  down  and  to 
«inoTe  a  service  pipe,  and  for  those  two  purposes 
o  break  up  the  surface  of  the  street.  Therefore  it 
leems  to  me  that,  under  the  special  and  the  general 
id,  the  only  persons  who  have  express  power  to . 
cpair  this  iron  casing  and  express  power  to  break 
ip  the  street  for  that  purpose,  ai-e  tne  defendants, 
mit  we  were  referred  on  behaJf  of  the  defendants 
o  the  "Waterworks  Clauses  Act  1863,  sect.  17  of 
rhich  imposes  a  penalty  on  a  person  supplied  with 
rater  who  negligently  causes  or  suffers  any  pipe 
»  other  apparatus  or  receptacle  to  be  out  of 
repair  so  as  to  waste  the  water.  It  is  said  that 
that  section  shows  that  the  householder  was  liable 
to  lepair  the  stopcock  in  this  case.  But  the  pipe, 
rBlve^cock,  and  other  things  mentioned  in  that 
Kction  are  all  things  upon  the  premises  of  the 
bonseholder ;  none  of  them  are  things  under  the 
pavement  of  a  public  street.  It  is  clear  that  that 
u  80,  because  otherwise  there  would  be  this 
kbsardity :  that  under  sect- 17  he  would  be  liable 
b>  repair  this  stopcock,  but  at  the  same  time  he 
kai  no  authority  under  any  previous  Act  enabling 
jum  to  break  up  the  street,  which  must  be  done 
if  the  stopcock  is  to  be  repaired.    Therefore,  it 

^ Kerns  to  me  that  sect.  17  does  not  help  the  defen- 
ts.  Then  they  relied  on  sect.  19  of  the  same 
■  That  section  only  provides  that  a  house- 
holder shall  not  do  certain  things  with  regard  to 
the  service  pipe  except  with  the  consent  of  the 
water  company,  but  it  does  not  enable  him  to 
iBeak  up  the  street  for  the  purpose  of  doing  any 
d  the  things  mentioned.  The  result  of  all  the 
Mctaons  that  have  been  referred  to  seems  to  me 
to  be  this:  that  the  only  persons  who  have  power 
to  repair  this  stopcock  and  its  cover  are  the  defen- 
^ta.  The  defendants  are  therefore  persons  who 
Me  liable  to  the  plaintiff  for  negligence  in  not 
keeping  the  cover  in  repair.  The  result  of  the 
jadgment  of  Day  J.  is  right,  and  this  app^ 

Smith,  L.J. — This  is  an  action  for  damages  for 
peraonal  injnries  caused  to  the  plaintiff  by  falling 
™wigh  tripping  over  the  lid  of  a  stopcock  in  the 
pavunent,  which  was  out  of  repair  and  had  been 
negligently  left  out  of  repair  oy  the  person  who 
J*«  responsible  for  keeping  it  in  poaper  condition. 
•Qie  question  is,  who  was  liable  to  keep  it  in 
Wp"^''  I  have  no  doubt  that,  under  the  Fylde 
Waterworks  Act  1861,  and  under  the  Waterworks 
tlansea  Act  1847,  a  duty  to  repair  the  stopcock 
was  imposed  on  the  defendants.  A  point  waa 
token  that  sect.  28  of  the  Waterworks  Clauses 
«tl847  uses  the  word  •'  may,"  not  "  shall,"  and 
"Mwore  imposes  no  obligation.  It  ie  true  that 
™6ro  TOs  no  obligation  on  anyone  to  lay  down 
!(*■'?"'*  P"P* '  ^"*  ^ten  once  it  was  laid  down, 
JJjhmk  a  duty  was  imposed  to  maintain  it  in  good 
**pu'  w  as  not  to  injure  any  one  of  the  public 
™»g  the  path.    The  effect  of  the  sections  of  the 


Acts  seems  to  me  clear  and  explicit.  It  was  said 
that  the  service  pipe  and  the  stopcock  belonged 
to  the  householder  who  had  had  them  laid  down 
at  his  own  expense ;  but  that  would  not  free  the 
company  f i-om  liability  to  keep  them  in  repair  after 
they  had  once  been  laid  down.  It  was  argued 
that  it  was  the  householder's  duty  to  repair,  but  I 
can  find  no  such  duty  imposed  by  any  Act  of  Par- 
liament. Sect.  17  of  the  Waterworks  Clauses  Act 
1863  is  one  of  a  group  of  sections  headed  "  and 
with  respect  to  the  waste  or  misuse  of  the  water 
supplied  by  the  undertakers,  be  it  enacted  as 
follows  :  "  Those  sections  all  refer,  not  to  the  pipes 
in  public  streets,  but  to  the  proper  management 
of  the  pipes,  &c.,  inside  the  house  to  prevent  the 
householder  from  wasting  the  water.  But,  in  my 
opinion,  it  is  not  necessary  to  decide  whether  the 
householder  in  this  case  was  under  any  duty  to 
repair  the  stopcock,  because,  even  if  he  were  liable, 
the  defendants  are  also  liable,  so  that  the  question 
of  his  liability  is  immaterial.    I  agree  that  the 

appeal  must  be  dismissed.         j        ,  ,.     .      , 
^*^  Appeal  aismissea. 

Solicitors  for  the  plaintiff.  Woodcock,  Ryland, 
and  Parker,  for  Markland,  Manchester. 

Solicitors  for  the  defendants,  ArkeoU,  CoekeU. 
and  Co.,  for  W.  J.  Dickson,  Eirkham. 


Thursday,  Oct.  25. 

(Before  Lord  Esbbb,  M.B.,  Lopes  and 

BlOBT,  L.J  J.) 

Reo.  v.  Chew  and  others,  (a) 

APPEAL  from  the  QUEEN'S  BENCH  DITISION. 
Income    tax  —  Appeal    against    assessment  —  Un- 
satisfactory schedule — Right  of  appellant  to  be 
put  on  oath — Income  Tax  Act  184^  (5  &  6  Fie/, 
c.  35). 
The  appellant  appealed  against  his  assessment  for 
income  tax.    He  sent  in  a  schedule  of  accounts,, 
and,  on  appearing  before  the  special  commis' 
sioners,   tendered  himself  for    examination  on 
oath  for  the  purpose  of  verifying  his  schedule. 
The  commissioners  refused  to  put  him,  upon  oath, 
and  upon  the  evidence  before  them  confirmed  the 
cusessment.     The  appellant  obtained  a  ride  nisi 
for  a  mandamns  to  the  commissioners  to  hear 
and  determine  the  matter,  or  to  state  a  special 
ease. 
Held  (affirming  the  decision  of  the  Queen's  Bench 
Division),  that  the  decision  of  the  commissioners 
VMS  a  decision  merely  on  a  question  offaxd ;  but, 
assuming  that  there  was  a  point  of  law  in  the 
appellant^s  contention  thai  the    eommissioner* 
were  bound  to  put  him  on  oath,  and  that  hi» 
oath  as  to  the  correctness  of  his  schedule  would 
be  conclusive,  nevertheless  it  v>as  not  one  tn- 
respect  of  which  the  court   ought  to  grant  a 
mandamns. 
This  was   an  appeal  from  the  decision  of  the 
Queen's  Bench  Division  (Mathew  and  Kennedy, 
J  J.)  discharging  a  rule  nisi  for  a  mandamus  to 
the  Special  Commissioners  for  Income  Tax. 
The  facts  appear  in  the  judgment  of  Mathew,  J. 
The  Income  Tax  Act  1842   (5  &  6  Yict.  c.  35) 
provides  as  follows : — 

Sect.  118  provides  that  a  person  who  wishes 
to    appeal    against    an     assessment    may,    on 

(a)  Beported  by  Hbmbt  Leioh  and  E.  Manlit  Siuth,  £w)n., 
BuTisten-at-Law. 
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giTing  notice  in  writing  to  the  inspector  or 
snrreyor,  appe&l  to  the  commiaaioners  for  general 
pnipoaes ;  and  it  further  proridea  aa  to  the  time 
donng  which  such  appeals  may  be  made  and 
heard. 

Sect.  120  provides : 

That  npon  reaeiTinfr  notioe  of  appeal  .  .  .  the 
aaid  oommiisionen  shall  direct  their  precept  to  the 
person  appealing,  to  retnm  to  them,  within  the  time 
limited  therein,  a  sohedole  oontaining  such  partioolars 
as  the  said  commissioners  shall  demand  respeoting  the 
property  of  inch  person  .  .  .  and  the  amount  of 
the  balance  of  his  profits  and  gains  .  .  .  and  so 
from  time  to  time  nntil  a  complete  schedule,  to  the 
satisfaction  of  the  said  ocmmiisioners,  of  all  the  particu- 
lars required  by  them,  shall  be  delivered.     .     .    . 

Sect.  122  provides  that 

.  .  .  If,  apon  the  hearing  of  any  such  appeal  as 
aforesaid,  the  said  oommiasioners  shall  be  satisfied  with 
the  assessment  made  by  the  additional  commisnioners, 
or  after  a  delivery  of  a  schedule  they  shall  be  satisfied 
therewith,  and  shall  have  received  no  information  of  the 
insufficiency  thereof,  the  said  commissioners  for  general 
purposes  shall  direct  such  assessment  to  be  confirmed, 
or  altered  according  to  such  schedule,  as  the  case  may 
require ;  provided  that  in  every  case  where  they  shall 
think  proper  that  the  aaid  .  .  .  schedule  .  .  . 
should  he  verified,  they  shall  direct  the  assessor  to  give 
notice  to  the  person  to  be  charged  with  the  said  duties, 
to  appear  before  them  to  verify  the  said  statement  or 
achedule  in  the  manner  hereinafter  mentioned ;  and 
every  such  person  is  hereby  required  to  appear  accor- 
dingly before  the  said  commissioners,  and,  on  oath,  aa 
aforesaid,  to  verify  the  contents  of  his  statement  or 
aohednle  .  .  .  provided  always,  that  such  person 
shall  be  at  liberty  to  amend  his  said  statement  or 
aohednle  before  he  shall  be  required  to  take  such  oath  ; 
and  after  such  oath,  and  in  every  case  where  such  state- 
ment or  schedule  shall  not  have  been  objected  to  aa 
aforesaid,  and  the  said  commisaioners  shall  be  satiafied 
therewith,  they  shall  make  an  assessment  according 
thereto,  on  the  amoiiht  therein  stated,  at  which  the 
duty  shall  have  been  computed.    .    .    . 

The  Solicitor-Getieral  (Sir  R.  T.  Reid,  Q.C.), 
Danckwerts  and  Langley  with  him,  showed  cause 
against  the  rule. 

Loehnit  appeared  in  support  of  the  rule. — 
The  appell^t  had  delivered  a  schedule  con- 
taining such  particulars  as  were  required  by 
the  precept  of  the  commissioners  in  pursuance 
of  sect.  120  of  the  Income  Tax  Act  1842,  and 
no  objections  were  raised  to  it.  If  the  com- 
miaaioners were  aatisfied  with  the  schedule  they 
should  have  assessed  according  to  it ;  if  they 
were  not  satisfied,  then  they  would  have  pix>- 
ceeded  according  to  sect.  124.  They  were  not 
justified  in  disregarding  the  schedule  and  pro- 
oeeding  to  confii-m  the  assessment,  for  none  of  the 
conditions  laid  down  in  sect.  126,  which  alone 
enables  the  commissioners  to  make  an  assessment 
according  to  the  best  of  their  judgment,  had 
been  fulfilled.  It  has  never  been  ausgested  that 
the  commissioners  are  entitled  to  demand   the 

firoduction  by  the  appellant  of  his  books. 
SIathew,  J. — ^It  is  perfectly  clear  they  have  this 
power.]  There  has  been  no  refusal  here  to  verify 
on  oath,  and  there  hais  been  no  hearing  or  deter- 
mination within  the  meaning  of  the  Act. 

Mathbw,  J. — This  is  an  application  on  the 
part  of  the  appellant  against  an  income  tax 
assessment,  to  compel  the  commiaaioners  to  hear 
and  determine  the  appeal,  and  alternatively  to 


state  a  special  case  for  the  opinion  of  the  court. 
The  commissioners  answered  that  they  had  heaii 
and  determined  the  appeal,  and  that  there  was  at 
point  of  law  as  to  which  they  could  be  requini 
to  state  a  special  case.  The  case  is  importut 
owing  to  the  position  taken  up  by  the  appel- 
lant, viz.,  that,  m  an  appeal  against  an  asseasmat 
if  the  appellant  was  willing  to  make  an  affidaiit 
as  to  the  amount  of  his  profits,  the  commissona 
were  concluaively  bound  by  that  affidavit,  'm 
is  a  startling  proposition,  and  one  that  'uattaj 
rate  totally  opposed  to  my  view  of  these  sectioa 
of  the  Income  Tax  Act.  I  have  since  examined 
them  very  carefully,  and  followed  the  argmneit 
of  the  learned  counsel  from  section  to  section,  aol 
I  remain  clearly  of  opinion  that  the  poeitiai  of 
the  appellant  ia  one  which  ia  wholly  nntwaHt, 
and  that  the  commissioners  were  not  and  oo^ 
not  to  be  bound  by  the  affidavit  which  it  was  oo*. 
ceded  that  the  appellant  was  prepared  to  mate. 
The  appellant  carried  on  business  aa  a  ctai 
merchiuit  and  carrier.  There  had  been  an  appal 
in  the  previous  year  against  the  assessment  inadt 
upon  him  ;  he  had  been  assessed  at  700(.,  hut  tk* 
commisaioners  had  reduced  that  to  300{.  In  tk 
year  in  question  the  assessment  was  put  at  tis 
same  figure,  but  the  appellaiit  contended  that  liil 
income  was  only  132.,  and  that  the  aasessmeBt 
therefore  was  excessive.  Upon  his  objection  to 
the  assessment,  and  upon  appeal  to  the  commi*- 
aionera,  the  coui-se  was  taken  of  requiring  him* 
furnish  them  with  a  schedule  under  the  M 
showing  how  his  profits  were  arrived  at.  It  ii . 
clear  to  me  upon  the  affidavits  that,  on  the  ^pal 
being  heard,  he  took  the  position  subaeqaentif 
taken  by  hia  counael,  that  if  he  was  prepaieitA 
make  the  affidavit  referred  to  in  the  Act,  veriffiit 
the  schedule,  the  commissioners  were  preclDifai 
from  making  any  further  inquiries.  They  regard* 
his  figures  under  the  circumatances  with  ao* 
suspicion,  and  appear  to  have  thought  that  he  Ml 

Eutting  forward  figpirea  which  had  been  prepani 
y  somebody  else,  and  in  respect  to  which  )• 
could  give  no  satisfactory  information.    Bat  it  a ; 
clear  to  me  that  he  was  in  a  position  to  aiis»« ' 
any  question  put  to  him,  and  the  commissiaDai 
dealt  with  the  schedule  as  if  it  were  his  o*t 
Now,  upon  the  face  of  it  there  were  consideraili  I 
outgoings,   large    sums  of  money  in  respect  «i 
which  there  would  be  in  the  ormnary  ooni«  » 
business  entries  in  hia  books,  or  tne  ordinal 
business  vouchers.    When  the  appellant  took  tt 
position  that  he  was  prepared  to  verify  by  «n 
davit,  questions  viva  voce  were  put  to  him  by  " 
commissioners.    It  is  quite  clear  beyond  ^J* 
that  under  the  Act  they  wei-e  entitled  to  take  tW 
course,  and  to  put  to  him  either  written  or  orj 
voce    questiona.      It    ia    equally    clear  that  M 
was  not  bound  to  anawer  any  one  of  thoae  qn** 
tions,  and  that  he  might  peremptorily  reftueflj 
take  the  language  of  the  Act)  to  anawer  any,  w* 
if  he  did  so,  under  sect.  126^  he  was  exposed  J 
the  reasonable  inference  that  hia  statements  aW' 
his  figures  were  not  to  be  relied  upon,  and  t» 
commiaaionei's  would  be  justified  in  fixinit^ 
assessment  at  whatever  aum  they  thought  v^ 
He  did  not  take  exactly  that  course,  but  be  took* 
course  which  was  nearly  equivalent,  became™* 
they  said  to  him,  "  Are  you  willing  to  pro"* 
your  books,  and  to  let  us  see  your  ''oi<''^^'v'J» 
are  you  willing  to  let  us  see  your  bankers'  bo*; 
upon  each  inquiry  he  said  there  was  no  a»** 
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h>  produoe  them.  But  he  said,  "  You  are  bound 
to  act  upon  my  afiBdavit."  That  is  how  I  construe 
the  affiaavits  in  this  case,  and  I  am  fortified  in 
that  view  by  the  position  which  was  taken  by  his 
xmnsel,  who  insisted  that  the  appellant  was  right 
n  taking  that  course.  As  I  said  before,  he  was 
lot  called  upon  to  answer  any  of  those  questions 
X  any  other  way  than  that  in  which  he  chose  to. 
Se  was  entitled  to  refuse  to  allow  any  inquisition 
nto  his  books,  and  he  was  entitled  to  refuse  to 
iDow  the  commissioners  any  opportunity  of  verif  y- 
iig  his  fitrures,  but  if  he  did  that,  they  were  not 
gotmd  by  his  affidavit,  and  they  were  entitled 
m  reasonable  men  to  come  to  the  conclusion  that 
iie  figni«8  coold  not  be  relied  on.  The  commis- 
joners  dismissed  his  appeal,  and  I  think  they 
rere  reasonably  and  well  warranted  in  doing  so. 
I  Mr.  Loehnis  be  right,  a  man  might  be  noto- 
iooaly  spending  a  large  amount  of  money  every 
tear  without  incurring  debts,  and  yet  he  might 
•re  the  hardihood  to  swear  that  his  income  was 
nt  5000Z.  as  it  appeared  to  be,  but  only  5002. 
kceording  to  Mr.  Loehnis  the  commissioners 
hen  would  be  bound  to  believe  his  statement.  I 
m  of  opinion  that  the  commissioners  are  not 
daced  in  any  such  position.  Mr.  Loehnis  con- 
ended  that  there  was  a  mode  pointed  out  which 
nght  to  have  been  followed,  namely,  that  wi-itten 
ptestions  and  viva  voce  questions  might  have 
leen  put  to  him,  and  that  ms  answers  might  have 
leen  taken  down,  and  that  he  might  have  been 
flowed  to  reconsider  his  answers,  and  then  might 
lave  been  called  upon  to  verify  such  answers 
7  affidavit.  That  is  quite  true,  but  what  was  the 
Mof  asking  any  further  questions,  either  written 
wvivd  voce,  of  a  man  who  took  up  the  position, 
'Ton  the  commissioners  are  bound  by  my  affi- 
kvit,  and  I  will  give  you  no  further  information  ?" 
I  the  appellant  has  been  over-assessed,  which 
pay  or  may  not  be  the  case,  he  has  onlv  himself 
b  blame,  for,  if  he  had  given  further  information 
bthe  commissioners,  the  right  figure  might  have 
Men  arrived  at.  He  has  chosen  to  take  the  posi- 
fam  I  have  mentioned,  which  involves,  as  it  seems 
n  me,  no  point  of  law,  and  he  has  exposed  him- 
nlf  therefore  to  the  inference  which  every  man 
•  exposed  to  who  has  the  power  to  give  informa- 
ioB.  and  does  not  give  it.  I  think,  therefore,  that 
ibis  appeal  must  be  dismissed. 

Kksnbdt,  J.  delivered  a  judgment  to  the  con- 
trary effect,  but  withdrew  it  so  that  there  might 
w  an  appeal. 

George  Fletcher  appealed. 

loehnis  for  the  appeUaut. 

The  Attorney-General  (Sir  R.  Beid,  Q.O.)  and 
Jfmeheerts  for  the  commissioners. 

LordEsHEB,  M.B. — Two  views  of  this  case  have 
Men  presented  to  us.  One  is  that,  on  appearing 
Wore  the  special  commissioners,  the  appellant 
wiwd  a  point  of  law  that,  if  they  required  nim  to 
w  sworn,  and  he  swore  that  his  schedule  was  true, 
"ley  were  then  bound  to  accept  his  oath  and  to 
wme  to  the  conclusion  that  his  schedule  was 
correct.  The  other  view  is,  that  the  commissioners 
•ere  not  entitied,  upon  the  ground  of  the  appel- 
lant'e  refusal  to  produce  his  books,  and  for  otiier 
|*J«on8  to  which  they  drew  attention,  to  draw  an 
inference  that  the  items  in  his  schedule  were 
•wng.  Upon  this  latter  view  the  question  seems 
■Wefy  to  be  one  of  fact,  a  question  of  the  true 


inference  to  be  drawn  by  the  commissioners  from 
the  evidence  before  them.  That  is  a  matter  as  to 
which  we  can  entertain  no  appeal,  and  is  not  a 
subject  for  mandamus.  As  to  the  other  view,  the 
point  which  the  appellant  meant  to  take  seems  to 
me  to  have  been  this,  that  his  oath  to  the  accu- 
racy of  these  items  was  conclusive,  whatever 
other  evidence  there  might  be.  I  think  that  tho 
commissioners  accepted  that  as  his  contention, 
and  overruled  it,  and  then  heard  and  determined 
the  whole  matter.  They  considered  the  items, 
and  decided  to  adopt  the  assessment  of  3002. 
Now  I  am  inclined  to  think  that  there  is  no  ques- 
tion of  law  there,  but  I  will  assume  for  the 
purposes  of  my  judgment  that  there  is.  Then,  in 
my  opinion,  it  is  an  idle  point  of  law  which  has 
no  colour  in  it,  and  is  so  clearly  a  bad  point  that 
the  court  ought  not  to  listen  to  it,  and  upon  eitheir 
view  that  has  been  placed  before  us  we  must 
refuse  the  application  and  dismiss  the  appeal. 

Lopes,  L.J. — ^I  am  of  the  same  opinion.  If 
the  appellant  raised  any  such  point  of  law  as 
that  which  has  been  indicated  by  the  Master  of 
the  BolU,  that  the  special  commissioners  were 
bound  to  accept  the  appellant's  oath  as  conclu- 
sive so  that  they  were  not  entitied  to  consider 
further  evidence  of  any  kind,  I  can  only  say  that, 
in  my  opinion,  it  was  a  bad  point,  and  one  respect- 
ing which  the  court  could  not  grant  a  mandanrnv 
requii-ing  the  commissioners  to  state  a  case.  It- 
would  really  amount  to  this,  that  the  revenue 
might  be  d^rauded  by  any  dishonest  person  who 
recklessly  made  a  false  statement  in  order  to 
evade  a  payment  which  he  ought  by  law  to  make. 
But  I  do  not  think  myself  that  the  appellant  did 
raise,  or  did  intend  to  raise,  any  point  of  law. 
The  question  that  came  before  the  commisuoners 
was,  m  my  opinion,  a  mere  question  of  fact,  and 
upon  the  evidence  before  them  they  came  to  a. 
decision  in  respect  of  which  there  is  no  appeal, 
and  no  order  for  a  special  case  could  be  granted. 
Now  the  case  stood  thus  :  There  were  before  the 
commissioners  originally  the  statement  of  the 
appellant,  the  assessment  that  had  been  made, 
and  the  schedule.  Taking  those  things  into  con- 
sideration and  other  matters  with  regai'd  to  the 
appellant,  the  commissioners  came  to  the  conclu- 
sion that  they  could  not  relv  upon  the  statements 
made  by  the  appellant  in  his  schedule,  and  that 
they  were  satisned  with  the  assessment  that  had 
been  made.  That  seems  to  me  to  be  purely  and 
simply  a  decision  upon  the  facts  and  on  the  evi- 
dence before  them,  which  they  were  fully  justified 
in  arriving  at.  I  agree  that  the  appeal  should  be 
dismissed. 

BiOBT,  L.J. — I  am  ot  the  same  opinion.  The 
case  turns  upon  the  construction  of  sect.  122  of 
the  Income  Tax  Act  1842.  It  is  the  duty  of  the 
special  commissioners  in  every  case  to  consider 
first  of  all  whether  they  are  satisfied  with  the 
assessment.  If  a  schedule  has  been  delivered, 
they  have  also  to  consider  whether  they  are 
satisfied  with  it,  and  to  proceed  according  as  they 
decide  upon  those  two  things.  As  I  read  the  Act, 
they  are  not  bound  to  call  for  any  additional 
evidence.  The  schedule  may  be  drawn  in  such  a 
way  as  to  satisfy  men  of  business  that  it  is  not  a 
bond  fide  schedule.  It  is  entirely  a  matter  for 
their  discretion  whether  they  should  have  the 
assessment  or  schedule  verified  by  oath  ;  there  is 
nothing  in  the  Act  authorising  a  man  to  require 
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to  be  pnt  on  his  oath.  If  the  oommiBaioners  find 
that  the  schedule  is  in  itself  an  unsatisfactoiy 
document,  and  if  they  have  reason  to  suppose  that 
the  appellant  is  not  a  man  whose  oath  can  be 
taken  as  satisfactory,  thev  may  proi>erly  decide 
that  it  is  not  right  to  ask  for  a  Terifioation  of 
the  schedule  upon  oath.  In  my  judgment  there 
was  sufficient  jmnui/aeie  evidence  in  this  case  of 
the  correctness  of  the  assessment,  sufficient 
ground  for  suspecting  the  accuracy  of  the 
schedule,  and  sufficient  ground  altogether  for  the 
conclusion  which  the  commissioners  arrived  at. 
In  the  view  I  take  of  the  case  sect.  126  is  not  at 
all  brought  into  action.  I  think  it  right  to  add 
that,  so  far  as  I  see,  there  is  no  ground  for  sup- 
posing that  the  judgment  of  this  court  gives  any 
sanction  to  the  idea  that  the  commissioners  are 
entitled,  brevi  manu,  when  they  find  that  the 
books  are  not  produced,  to  rely  upon  that  circum- 
stance as  deciding  against  the  appellant. 

Appeal  dismitted. 

Solicitors  for  the  appellant,    Douglas  Norman 
and  Co. 

Solicitor  for  the  respondents,  The  SoUeitor  of 
Irdatid  Bevenue. 


July  13  and  Nov.  8. 

(Before   Lord    Eshee,    M.R.,    Lopes   and 

RiOBT,   L.JJ.) 

Neptune    Steam    Natioatiou    Company   v. 

SCLATES  AND  PsUCTBS.     THE  DbLANO.  (a) 
APPEAL  FBOM  the  DIVISIONAL  COVBT. 

Admiralty — County     Court — Rifhi   of    appeal — 
County  Court*  Admiralty  Junedictton  Act  1868 
(31  *  32   Vict.  c.  71),  M.  26.  31— County  Courts 
j1c<  1888  (51  *  62  Vict.  e.  48),  «.  120— BiJi  of 
lading  —  "  Ship    may    commence    discharging 
immediately  on  arrival " — Custom  of  dock. 
Under  sect.  120  of  the   County  Courts  Act  1888 
there  is  a  right  of  appeal  in  an  Admiralty  cause 
or  suit  on  a  point  of  law,  whatever  the  amwint 
involved. 
Semble :  There  is  a  right  of  appeal  on  a  question 
of  fact,  if  the  amount  exceeds  50Z.,  under  sects.  26 
and  31  of  the  County  Courts  Admiralty  Juris- 
diction Act  1868. 
Where  there  is  a  provision  in  a  bill  of  lading  that 
the  ship  "may  commence  discharging  immediately 
on  arrival,"  it  gives  the  shipoioner  the  option  of 
delivering  before  the  lapse  of  what  would  be  a 
recuondble  time  according  to  the  custom  of  the 
dock  and  the  usvmI  mode  of  discharge. 
The    plaintiffs,  who   were   the   owners  of   the 
steamship  Delano,  claimed  from  the  defendants, 
as  consignees  under  certain  bills  of  lading  in 
re8X)ect  of  the  vessel,  the  sum  of  497.  9s.  4d.  tor 
one  day's  detention  of  the  Delano  in  the  river 
Tyne,  at  the  rate  of  fourpence  per  ton  per  day 
on  2968  tons. 
Clause  5  of  the  bill  of  lading  provided  that : 
The  ship  may  commence  dischar)^^  immediately  on 
arriTal  and  discharge  contiaaoasly,  the  colleotor  of  the 
port  being  hereby  authorised  to  grant  a  geneial  order  for 
diaoharge  immediately  on  arriTal,  and  if  the  goods  be  not 
taken  by  the  consignees  within  such  time  as  is  provided 
by  the  regulations  of  the  port  of  discharge,  they  may  be 
stored  by  the  carrier  at  the  expense  and  wish  of  their 
owners. 


(aj  Beporied  by  Basil  Obchp,  Es(|.,Barrist«r-at-Law. 


The  Delano  brought  a  cargo  from  America  uui 
proceeded  to  Rotterdam,  where  she  discharged! 

S>rtion,  and  then  came  on  to  the  Albert  Ednrd 
ock  at  Newcastle  to  discbai^  the  remainder: 
and  it  was  here  that  the  alleged  deteniici 
occurred. 

The  ship  arrived  at  the  port  of  dischai^it 
5  a.m.  on  Saturday,  the  11th  Nov.  1893.  An 
discharging  is  done  by  the  Tyne  Goumisgionen, 
and  the  master  delivered  the  manifest  at  10  ajs. 
requesting  them  to  unload  the  ship.    Upcm  Qui 
manifest  it  appeared  that  the  master  was  not 
Edlowed  to  hand  over  any  portion  of  the  019 
until  such  delivery  was  made.    There  is  omly  oae 
berth  for  grain  cargoes,  and  it  was  then  occupied 
until  after  1  p.m.    The  Delano  was  hauled  into  i 
the  berth  at  3  p.m.,   which   was  after  working  ! 
hours  on  Saturdays.    She  began  discharging  01  j 
Monday,   the  13th.   at  7  a.m.,   and  thence  pro- 
ceeded continuously  till  10  p.m.  each  dav,  tlie 
discharge    being    completed   on   the  folloviig  | 
Friday.  _    _   | 

The  owners  of  the  Delano  brought  an  action  ii ' 
the  Sunderland  County  Court  for  damages  for 
one  day's  detention  of  the  vesseL  The  leanied 
County  Court  judge,  in  giving  judgment  for  ^ 
plaintiffs  for  one  day's  detention,  said:  "The I 
cases  cited  by  Mr.  Bolam  (for  the  plaintift),  { 
commencing  with  Rand^dl  v.  Lynch  (2  Camp.  352), 
clearly  establish  that  in  such  a  case  as  the  piesest 
the  owner  is  entitled  to  damages  for  demnmgc 
or  detention,  although  the  delay  mav  hare  bea 
occasioned  by  the  crowded  state  of  the  docb,  or 
other  causes,  not  occasioned  by  default  of  tte 
shipowner  or  his  agents.  The  case  of  Tit 
Jaederen  (68  L.  T.  Rep.  266 ;  7  Asp.  Mar.  L»» 
Cas.  260;  (1892)  P.  351),  reUed  on  by  Mr. 
Greenwell  for  the  defendants,  is  distinguishaU& 
In  that  case  the  ship  was  "  to  be  discharged  « 
fast  as  she  could  deliver,"  and  the  jndgmert 
appeal's  to  have  turned  upon  those  words.  li« 
ship  was  delayed,  as  in  this  case,  by  the  crovdea 
state  of  the  quay,  but  she  delivered  as  fast  as  ^ 
could  under  the  circumstances.  Barnes,  J.  s>ii' 
"It  rests  upon  the  plaintiffs,  when  they  assert 
that  the  vessel  has  been  discharged  as  fast  as  sht 
can  deliver,  to  show  that  she  has  not  been 
delivered  as  fast  aa  she  could  deliver ;  in  fact,  tktt 
she  could  have  been  delivered  under  the  circum- 
stances  in  which  she  was  placed  at  a  greater  late 
than  in  fact  was  the  case." 

The  defendants  appealed. 

The  appeal  was  heard  on  the  3rd  May  18*^ 
before  the  President  (Sir  F.  H.  Jenne)  and 
Barnes,  J.,  sitting  as  a  Divisional  Court. 

Chitty  {Newbolt  with  him)  submitted  a  P* 
liminary  objection  that  there  was  no  right  of 
appeal.  [Barnes,  J.— That  raises  the  point  ia 
The  Eden,  66  L.  T.  Rep.  387 ;  7  Asp.  Max.  L«» 
Cas.  174;  (1892)  P.  67.] 

The  Cashmere,   62  L.  T.  Bep.  814;  6  Asp-  Vn- 

Law  Caa.  575 ;  15  P.  Div.  121 ; 
PoI«  V.  Bright,  65  L.  T.  Bep.  748  ;  (1892)  1  Q-1 
603. 

[He  was  stopped.] 

Boyd,  for  the  appellants,  referred  to  the  prw- 
tice  of  the  dock  as  to  discharge.  [Babkm, J-" 
I  had  a  case  before  me  from  the  Mersey  in  *b*™ 
the  dock  took  entire  charge.]  That  w**.^ 
Jaederen  (ubi  sup.).  The  only  point  submit^ 
is,  that  there  are  no  fixed  lay  days ;  neither  p*iv 


Digitized  by  CjOOQ  IC 


Dm.  15,  1894.] 


THE  LAW  TIMES. 


[Vd.  LXXI.— 545 


App.]    ITsPTiTNB  Steah  Nayioation  Go.  v.  Sclateb  and  Pbocteb;  The  Delano.    [Aff. 


ia  in  default,  and  therefore  the  fault  must  remain 
where  it  is,  with  the  plaintiffs.  The  Countj 
Gonrt  jndee  did  not  sufficiently  appreciate  the 
difference  between  Randall  \.  Lyn(M  {ubi  sup.) 
and  cases  where  the  custom  of  the  dock  has  to 
be  incorporated  in  the  agreement.  In  Hick  v. 
Saymond  (68  L.  T.  Bep.  175 ;  7  Asp.  Mar.  Law 
Gas.  233;  (1893)  A.  G.  22)  we  find  the  con- 
Terse  of  the  case  of  B^tdgett  v.  Binnington  (25 
Q.  B.  Div.  320).  ICr  construction  of  clause  5  of 
the  bill  of  lading  is  that  the  ship  is  to  be  at 
liberty  to  dischar^  on  arrival  whether  in  or  out 
of  working  hours ;  but  the  consignees  ai-e  not 
bound  to  be  there  out  of  working  hours : 

Poetlethwaitt  v.  Freeland,  42    L.   T.  Bep.   845 ;  5 

App.  C&8.  599 ; 
Bodgers  T.  Forretters,  2  Camp.  483 ; 
Burmitter  t.  Hodgson,  2  Camp.  488. 
[He  was  stopped.] 

ChUty. — If  the  Gountv  Court  judge  decided 
the  question  as  one  of  tact  there  is  no  appeal. 
Smith  T.  Baker  (65  L.  T.  Bep.  467  ;    (1891)  A.  C. 
325)  is  clear  upon  this  point.     As  to  the  custom 
of  the  port  there  is  no  reference  in  the  clause : 
Hiek  T.  Bodocanachi,  65  L.  T.  Bep.  800;    (1891) 
2  Q.  B.  626. 
If  there  is  no  time  named  the  court  infers  a 
reasonable  time ;  but  if  a  time  is  named  the  con- 
n^ees  are  liable  if  the  discharging  is  not  done 
within  that  time.     Here  the  circumstances  pre- 
vented immediate  unloading.    [Barnes,  J. — ^The 
wording  of  the  clause  shows  that  it  was  contem- 
plated that  the  discharging  should  be  done  under 
the  regulations  of  the  port.J     The  obligation  on 
the  consignees  is  that  the  ship  shall  be  at  liberty 
to  discharge  at  once.    As  to  the  conetruotion  of 
i  the  word  "  immediately  "  see  Cockbum,  G.J.  in 
Beg.  T.  Berkshire  Justices  (4  Q.  B.  Div.  469).  [The 
I  Pebsident.  —  "  Immediately  "  is    no    doubt   a 
'  ktronger  expression  than  "within  a  reasonable 
time  "    "  Immediately  "  means  "  as  soon  as  pos- 
lible."]     Clause  5  meant  that  the  ship  was  to  be 
discharged  immediately,  and  in  point  of  fact  she 
vas  not  so  discharged. 

The  Pkesident. — ^The  learned  judge  appears 

to  me  clearly  to  liave  come  to  a  decision  upon  a 

point  of  fact,  and  to  a  decision  upon  a  pomt  of 

law.    Now,  the  decision  upon  the  point  of  fact  is, 

that  the  vessel   was    delayed  1^   reason  of  the 

crowded  state  of  the  dock,  and  from  that  finding 

of  fact  I  deduce  two  things.    The  first  is  that, 

referring  to  a  case  of  BawUdi  v.  Lynch,  he  says 

the  owner  is  entitled  to  damages  for  demurrage 

w  detention,  though  the  dday  may  have  been 

eansed  by  the  crowded  state  of  the  docks  or  other 

canses  not  occasioned  by  the  default  of  the  ship- 

<*w»er  or   his  agents    That  is  what  I  think   he 

Waata  to  say  in  the  present  case ;  and  then,  what 

w  stron^r,  he  says,  referring  to  another  case: 

"The  ship  was  delayed,  as  in  this  case,  by  the 

jro*ded  state  of  the  quay,  but  she  delivered  as 

fast  as  she  conld  under  the  circumstances."  That 

I  take  to  be  a  finding  of  fact.    Then  it  is  equally 

^Wrly  a  finding  upon  a  point  of  law.     He  says 

UU8  case  is  governed,  in  nis  view,  by  Randall  v. 

^'y«eh  {vhi  mp.)  and  the  case  followmg.    In  the 

pMe  of  BandaU  v.  Lyjieh  there  were  words  which 

unplied  an  obligation  on  ihepart  of  the  consignees 

Om  to  delay  the  ship  beyond  a  certain  time.    The 

"upwaa  to  be  nnlmtded  in  forty  days,  and  there 

»  Was  held  there  was  an  implied  covenant  that  he 


would  keep  her  no  longer;  and  it  was  further 
held  that,  under  those  circumstances,  he  was 
responsible  for  the  various  vicissitudes  which 
prevented  the  ship  being  restored  to  the  owner  at 
the  end  of  that  period.  That  shows  that  the 
learned  judge  meant  to  decide  that  this  case 
presented  features  similar  to  that  of  Randall  v. 
Lynch,  and  that  there  was  a  guarantee  on  the 
part  of  the  consignees  that  the  ship  should  be 
able  to  commence  discharging  immediately  on 
her  arrival,  and  should  dischai-ge  continuously.  I 
do  not  dispute  what  was  said  as  to  the  meaning  of 
the  words  "  on  her  arrival."  or  "  continuously,  or 
"  immediately,"  but  I  do  not  think  those  words 
import  any  guarantee  of  that  kind.  It  appears  to 
me  the  clear  meaning  of  those  words  is,  that  the 
ship  might,  if  she  could,  commence  at  once,  and 
the  consignees  would  be  ready  to  take  as  soon  as 
she  did  come.  The  latter  words  also,  I  think,  are 
quite  consistent  with  my  view  that  it  was  an 
authorisation  and  not  a  guarantee. 

Babneb,  J. — I  do  not  think  there  is  any  dispute 
as  to  the  law  applicable  to  this  case.  This  case 
turns  upon  the  question  of  whether,  having 
regard  to  the  whole  of  the  contract,  and  the 
clause  which  has  been  so  much  discussed,  the 
plaintiffs  have  made  out  a  positive  obligation  on 
the  part  of  the  defendants  that  the  discharge  of 
the  ship  shall  begin  at  the  moment  of  her  arrival, 
and  run  on  continuously,  so  as  to  give  rise  to  a 
liability  for  demurrage  if  it  does  not  so  begin  and 
go  on  P  It  seems  to  me  it  would  strain  the 
language  of  that  clause  to  an  excessive  extent  if 
it  were  read  as  imposing  such  a  stringent  obliga- 
tion upon  the  consignees,  having  regard  to  the 
form  of  the  contract  and  the  circumstances  of  the 
case,  and  having  regard  to  the  fact  that  the  ship 
is  to  be  discharged,  to  some  extent  at  any  rate,  by 
the  regulations  of  the  port  of  discharge.  There- 
fore, upon  the  words  alone  I  should  have  thought 
the  obligation  was  not  carried  to  the  extent  con- 
tended for  by  the  plaintiffs.  But  there  are  two 
other  matters  which  strike  me ;  one  is  that,  if  the 
clause  is  to  be  construed  in  the  strict  sense  which 
Mr.  Chitty  has  contended  for,  the  discharge  would 
go  on  continuously,  and  there  is  nothing  to  limit 
it  to  day  or  night,  or  one  part  of  it  from  another ; 
yet  it  can  hardly  be  said  that  the  regulations  of 
the  port  did  not  come  in  at  some  time.  Again,  I 
notice  that  the  learned  judge  appears  to  have 
^ven  the  first  day's  demurrage  when  nothing  was 
done,  though  demurrage  could  only  really  be 
given  for  any  time  that  was  in  excess  of  the  time 
occupied  in  discharging  in  accordance  with  the 
terms  of  the  contract.  1  do  not  see  that  the  ship 
was,  in  fa«t,  detained  beyond  the  time  she  would 
have  been  kept  if  the  regulations  had  been  simply 
acted  upon. 

Appeal  aUowed. 

The  plaintiffs  appealed. 

The  appeal  came  before  Lord  Esher,  M.B., 
Kay  and  Smith,  L.JJ.,  on  the  13th  Jnly. 

By  sect.  26  of  the  County  Courts  Admiralty 
Jurisdiction  Act  1868  (31  &  32  Vict.  c.  71) : 

An  appeal  maj  be  made  to  the  High  Court  of 
Admiralty  of  England  from  a  final  decree  or  order  of 
a  Connty  Coort  in  any  Admiralty  caose,  and,  by  pet- 
mission  of  the  judge  of  the  Connty  Coort,  ^m  any 
interlocutory  dewee  or  order  therein,  on  security  for 
ooeta  being  first  givan,  and  eubjeot  to  saoh  other  pro- 
visions as  general  orders  shall  diieot. 
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Bj  sect.  31 : 

No  appeal  shall  be  allowed  anlesa  the  amount  decreed 
or  ordered  to  be  dn?  ezceedn  the  nun  of  501. 

By  sect.  120  of  the  County  Courts  Act  1888 
(61  &  52  Vict.  c.  43): 

If  KDj  party  in  any  action  or  matter  shall  be  dia- 
aatiafled  with  tiie  determination  or  direction  of  the  judge' 
in  point  of  law  or  equity,  or  upon  the  admission  or 
rejection  of  any  evidence,  the  party  aggrieved  by  the 
judgment,  direction,  decision,  or  order  of  the  judge  may 
appeal  from  the  same  to  the  High  Court,  in  such  manner 
and  subject  to  such  conditions  as  may  be  for  the  time 
'being  provided  by  the  roles  of  the  Supreme  Ckinrt 
regulating  the  procedure  on  appeals  from  inferior  courts 
to  the  High  Court;  provided  always,  that  there  shall 
be  no  appeal  in  any  action  of  oontraot  or  tort,  other  than 
an  action  of  ejectment  or  am  action  in  which  the  title  to 
any  corporeal  or  incorporeal  hereditament  shall  have 
oome  in  question,  where  the  debt  or  damage  claimed  does 
not  exceed  201.,  nor  in  any  action  for  the  recovery  of 
tenemeniB  where  the  yearly  rent  or  value  of  the  premises 
does  not  exceed  201.,  nor  in  proceedings  in  interpleader 
where  the  money  claimed,  or  the  value  of  the  goods  or 
chattala  claimed,  or  of  the  proceeds  thereof,  does  not 
«xoeed  201.,  unless  the  judge  shall  think  it  reasonable 
and  proper  that  such  appeal  should  be  allowed,  and  shall 
grant  leave  to  appeal.  At  the  trial  or  hearing  of  any 
action  or  matter,  in  which  there  is  a  right  of  appeal,  the 
judge,  at  the  request  of  either  party,  shall  make  a  note 
«f  any  question  of  law  raised  at  such  trial  or  bearing, 
and  of  the  facts  in  evidence  in  relation  thereto,  and  of 
his  decision  thereon,  and  of  his  decision  in  the  action  or 
matter. 

Newbolt  {Chitty  with  him),  for  the  appeUants, 
afi^ain  raised  the  question  as  to  whether  there  -was 
any  right  of  appeal  from  the  County  Court,  and 
the  Court  adjourned  the  case  in  order  to  give 
counsel  time  to  look  up  the  point. 

Boyd  for  the  respondents. 
On  Nov.   8,  the  appeal  came   on  for  hearing 
before  Lord  Eaher,  M,Il.,  Lopes  and  Bigby,  L.JJ. 

Chitty  {NewboU  'with  him)  for  the  appellants. 
— There  is  no  right  of  appeal  unless  the  amount  is 
under  502.  and  security  is  given.  The  Divisional 
Court  were  bound  by  a  previous  decision  of  their 
own.  The  question  turns  on  sects.  26, 84,  and 
231  of  the  Act  of  1868.  The  appeal  was  beard, 
and  no  security  given,  and  it  was  held  that  the 
Act  of  1888  had  repealed  all  those  sections  : 

The  Forett  Queen,  23  L.  T.  Bep.  544 ;  3  Mar.  Law 

Cas.  508 ;  8  Adm.  A,  Ecol.  299 ; 
Th«  Falcon,  36  L.T.  Eep.   294;   3  Asp.  Mar.  Law 

Cas.  566;  3  P.  Div.  100; 
Connty  Courts  Act  1888,  ss.  120,  125 ; 
Thame*  Cotutreatort  v.  HaU,  18  L.  T.  Eep.  361 ;  3 

Mar.  Law  Cas.  73  ;  3  C.  P.  415  ; 
Th«  Eden  (uM  mtp.). 

[LoPES,  L.J. — The  Eden  does  not  seem  to  be 
reconcilable  with  The  Cashmere  (62  L.  T.  Rep. 
814  ;  6  Asp.  Mar.  Law  Cas.  515  ;  15  P.  Div.  121). 
He  referred  to  Beg.  v.  Judge  of  the  City  of  London 
Court,  66  L.  T.  Rep.  135  ;  7  Asp.  Mar.  Law  Cas. 
130 ;  (1892)  1  Q.  B.  273  j  The  EdeniB  apparently 
founded  on  The  Hero  (65  L.  T.  Rep.  499;  7  Asp. 
3Iar.  Law  Cas.  86;  (1891)  P.  294).  He  also 
referred  to 

Th<  Hu>nb«r,  49  L.  T.  £ep.  604  ;   5  Asp.  Mar.  Law 

Cas.  181  i  9  P.  Div.  12 ; 
The  Dart,  69  L.  T.  Bep.  251 ;    7  Asp.   Mar.  Law 

Cas.  353  ;  (1893)  P.  33 ; 
Th«.4lne  HoUne,  68   L.  T.  Bep.  863;  7  Asp.  Mar. 

Law  Cas.  344  ;  (1893)  P.  173. 


Boyd  for  the  respondents. — ^It  is  not  omtoiU 
that  there  has  been  a  repeal  of  any  sectdon  d  ^ 
Act  of  1868,  bnt  it  is  suggested  that  in  that  Act  tk 
Legislature  thought  fit  to  give  a  full  right  of  smpo^ 
t.e.,  on  fact  as  well  as  (« law.  TbesectiansareSbtui 
31.  It  is  submitted  that  under  the  Act  of  1888  iLen 
is  a  right  of  appeal  in  an  Admiralty  cause  anapoiit 
of  law,  even  although  the  amount  claimed  is  nniB 
50/.  Now  the  law  is  that,  if  the  appeal  is  out 
point  of  law,  and  the  amount  is  onderSOL,  itmnt 
be  brought  under  the  Act  of  1888,  but  if  on  itr 
and  fact,  then  the  procedure  is  under  the  Act  oi 
1868.  [Lord  Eshek. — It  would  not  be  unwhcte 
some  for  the  Legislature  to  say  that  an  a^ipetl 
shall  be  allowed  in  Admiralty  cases  on  a  point  d 
law,  whatever  the  amount,  and  on  a  question  of 
fact  only  in  cases  where  the  decree  exceeds  a 
certain  amount.] 

Rockett  V.  ChippendaU,  64  L.  T.  Bep.  641 ;  (18)11 
2  Q.  B.  293. 

The  Cashmere  {uM  tup.)  is  strongly  in  my  favour. 
^Lord  EsHER. — ^None  of  the  cases  go  so  deeplf 
into  the  matter  as  you  and  Mr.  Chitty  hate 
to-day.] 

The  Court  then  proceeded  to  give  judgment  on, 
the  question  of  jurisdiction. 

Lord  EsHEB,  M.R.— Taking  the   Act  of  1883 
first,  and  the  120th  section,  it  seems  to  me  tbaii 
the  words  at  the  beginning  of  that  section  tm 
large  enough  to  include  all  County  Court  actiont. 
and  I  am  of  opinion  that  a  cause  on  the  Adminltf 
side  of  the  County  Court    is   a  County  Gomt 
action.     Therefore,    if   you   read   the  words  oT 
sect.  120  to  the  full  extent  of  their  ordinary  meai' 
ing,  the  section   says  that  if  any  party  in  asj 
action — which  I  think  must  be  in  any  action  <r 
suit  in  the  County  Court — shall  be  dissatisiiel 
with  the  determination  or  direction  of  the  jndge 
on  a  point  of  law,  the  party  agg^eved  by  the  judg- 
ment may  appeal,  and  appeal  without  any  restiie- 
tions.    I  think  it  is  a  rule  of  construction  tint 
you  are  bound  to  give  to  the  words  in  an  Art 
of  Parliament  which  are  in  large  terms  the  M 
meaning  and  largeness  of  those  terms,  unless  jot 
are  prevented  by  something  else.    But  then  there 
is  the  Act  of  1868,  and  the  Act  of  1868  deals  witli 
Admiralty  actions  also,  and  has  la^e  words.   It 
says  an  appeal  may  be  made  to  the  lugh  Coart  of 
Admiralty  from  a  final  decree  or  order  of  tlx 
County  Court  in  an  Admiralty  cause,  on  secniitr 
for  costs  being  first  given.    That  is  the  26th  sec- 
tion.    The  31st  section  says  no  appeal  shall  he 
allowed  unless  the  amount  decreed  or  ordend 
to  be  due  exceeds  the  sum  of  50L      Throof^ 
the  26th  section,  if  you   read  it  by  itself,  u 
appeal  may  be  made  from  the  final  decree  or  older 
of  the  County  Court  in  an  Admiralty  cause.  Th»t 
by  itself,  would  mean  from  anj  decree  or  w^' 
but  in  the  very  same  Act  of  Parliament  yon  hin 
another  section  which  says  no  appeal  shall  he 
allowed  unless  the  amount  exceeds  50l    Yoahin 
therefore,  to    turn  back    from  that   section  t« 
sect.  26,  to  limit  the  largeness  of  the  words  ii 
sect.  26,  which  says  that  there  may  be  an  apP*' 
from  any  final  decree,  and  say  that  there  w)' 
only  be  an  appeal  from  a  final  decree  wha«  the 
amount  decreed  exceeds  the  sum  of  502.    VfCB 
that  statute,  therefore,  there  is  no  appeal  if  ^ 
amount    is    tmder    501.    Bnt   if    the   wordi  « 
sect.  120  of  the  subsequent  Act  can  fairly  be  m*^ 
to   apply  to  the  Act   of  1868,  you  have  tint 
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Kction  not  dealing  with  the  whole  of  the  appeal 
which  is  dealt  with  in  the  Act  of  1868,  but  d^inz 
Mily  with  part  of  it,  viz.,  where  there  is  an  appe^ 
upon  a  matter  of  law.    It  does  not  deal  with  the 
pent  which  saja  there  is  to  be  an  appeal  on  a 
jaestion  of  fact.    It  deals,  therefore,  with  part  of 
it    But  if  the  Act  of  1888  were  inconsistent  with 
the  whole  of  the  Act  of  1868,  it  would  repeal  the 
rhole  of  it.     If  it  is  inconsistent  with  only  part  of 
it,  bat  is  consistent  with  part  of  it,  what  is  the 
tide  P    It  repeals  so  much  of  the  former  Act  as  it 
it  inconsistent  with,  but  not  the  rest  of  it.    If, 
^erefore,  it  is  inconsistent  with  that  part  of  the 
1868  Act  which  deals  with  the  question  of  law, 
ind  onlj  inconsistent  with  that,  it  i^peals  that 
part,  but  leaves  standing  the  appeal  on  the  ques- 
tion of  fact,  as  that  pai-t  is  dealt  with  in  the  Act 
i  1868.    If,  therefore,  the  120th  section  repeals 
10  much  of  the  Act  of  1868  as   deals  with    an 
ippeal  on  a  question  of  law,  it  repeals  a  part  of 
net  31,  and  repeals  that  part  of  sect.  26  which 
mplies  to  an  appeal  on  a  question  of  law.  Where, 
■£en,  an  appeal  in  an  Admiralty  cause  from  the 
Dounty  Court  is  upon  a  question  of  law,  there  is 
in  appeal  without  any  condition  or  stipulation. 
Fhere  is  a  clear   appeal.    But  where    it    is    an 
tppeal  on  a  question  of  fact,  then  that  question 
1^  fact  remains  under  the  Act  of  1868,  and  there 
nay  be  an   appeal  if  the  amount  is  above  502. 
That  appeal  is  to  be  subject  to  security  for  costs 
beijig  given,  and  if  it  is  upon  a  question  of  fact 
ud  the  amount  is  under  50!.,  there  is  no  appeal 
«t  alL    The  whole  question,  therefore,  seems  to 
be  whether  you  can  say  that  the  general  words  of 
■ect.  120  of  the  Act  of  1888  are  applicable  at  all 
h>  an  Admiralty  action  or  suit  in  the  County 
Cotnt.    There  are  strong  reasons  for  saying  that 
Hie  section  does  not  apply  to  Admiral^  actions 
it  all ;  but  the  words,  in  my  opinion,  are  large 
nongh  to  include  them,  and  I  think  there  is  no 
lav  which  prevents  us  from  saying  that  the  words 
of  sect.  12iO  do  apply  to  an  appeal  in  a  County 
Coort  cause  on  the  Admiralty  side  of  it  as  well  as 
to  others.    I  conclude,  theirefore,  on  the  whole, 
U>at  it  does  apply,  and  that  the  law  now  stands 
thus:  On  an  Admiralty  cause  or  suit  being  tried 
in  the  County  Court,  if  the  amount  is  under  50^ 
bat  the  question  to  be  appealed  against  is  a  ques- 
tion of  law,  the  party  aggrieved  may  appeal.     Of 
coarse  he  may  appeal  if  the  amount  is  above  50{. 
On  a  question  of  law,  therefore,  he  may  appeal  if 
the  amount  ia  under  or  over  50Z.,  and  under  that 
•tatute.    But  on  a  question  of  fact  he  is  confined 
to  the  appeal  given  m  the  statute  of  1868.    There 
n^no  appeal  on  a  question  of  fact  imder  502. 
«wre  IS  an  appeal  on  a  question  of  fact  above 
*«.,  but  that  must  be  upon  security  for  costs 
"eing    given.      I    think    as    I  have    said,   that 
•*ct.  120   of    the    later    Act    repeals    part    of 
Met.  31  of  the  Act  of  1868,  and  also  repeals  a 
portion  of  sect.   26,  so    far  as  that  deals  with 
VXBiioiis  of  law  as  distinguished  from  questions 
offset. 

Lopes,  L.J. — ^The  conclusion  at  vhieh  the 
•  v^  of  the  BoUb  has  arrived  in  his  judgment 
B  _  beyond  all  question  a  very  salutai-y  one.  I 
ttnnlt  it  is  a  result  at  which  in  all  probability  the 
j^datme  would  have  arrived  if  the  matter  had 
■"J*"  brought  to  their  notice— I  mean  if  the  Act 
of  1868  had  been  sufSciently  brought  to  their 
notice  at  the  time  the  Act  of  1888  was  passed.  I 
*>  not  propose  to  differ  from  that  view,  but  I 


cannot  help  saying  that  I  should  have  great  diffi- 
culty in  arriving  at  it  unaided  by  the  Master  of 
the  Brolls,  and  what  I  imderstandto  be  the  opinion 
of  my  brother  Bigby.  I  think,  as  I  again  say, 
that  it  is  a  salutary  conclusion,  and  one  at  which 
I  rejoice.  But  I  also  recollect  that  we  are  follow- 
ing the  decision  of  The  Eden  (ubi  sup.).  I  there- 
fore do  not  dissent  from  the  judgment  which  has 
been  given,  but  I  desire  to  say  uiat  I  arrive  at  it 
with  great  hesitation. 

RioBT,  L.J. — Sect.  120,  if  it  were  considered 
apart  from  all  other  statutory  provisions,  would 
most  plainly  give  this  appeal  in  every  action  or 
matter  which  would  come  before  a  County  Court 
judge.    Why  should  we  not  give  effect  to   the 
general  words  of  that  section?    I  have  not  for- 
gotten that  there  are  considerations  which  have 
passed  through  my  mind,  which  are  not  without 
weight.    I  question  whether  we  could  cut  down 
the  words  of  sect.  120,  but  considering  that  this  is 
intended  to  be  a  code — ^I  will  not  say  a  complete 
code — as  I  gather,  for  procedure  in  the  County 
Courts,  except  so  far  as  the  existing  enactments 
were  not  inconsistent,  I  see  no  sufficiently  valid 
reason  why  we  should  not  give  the  larger  inter- 
pretation, which  is  the  natural  interpretation,  and 
which  is  the  interpretation  that  is  most  consistent 
with  the  whole  scheme.    I  do  not  say  absolutely 
consistent,  for  I  cannot  ilisguise  from  my  mind 
that  in  all  probability  the  attention  of  the  Legis- 
lature was  not,  when   this  sect.  120  was  being 
dealt  with,  distinctly  called    to   the  matters  to 
which  it  was  to  apply.    But  I  think  it  is  the  duty 
of   courts  of  justice,  as  far  as  they  can  without 
interfering  with  any  principles  of  common  sense, 
and  without  straining  words  beyond  their  cus- 
tomary and  usual  meaning,  to  consider  the  effect 
of   the  section,  and  to  consider  whether  there 
was  anything  in  the  scheme  of  this  Act  that 
should  have  prevented  the  Legislature,  if  they 
had  been  so  minded,  from  applying  this  par- 
ticular provision  to  the  case  of  Admiralty  actions. 
I    can    find   no    reason    satisfactory  to    myself 
for  saying  so,  and  though  I  do  think  that  to 
a  certain  extent  the  proceedings  in  Admiralty 
actions  had  not  been  present  to  the  minds  of  the 
Legislature,    because  otherwise  they  might  have 
given  an  inferior  limit,  as  they  have  done  in  the 
cases  of  actions  of  replevin  and  actions  for  the 
recovery  of  land,  and  probably  would  have  done 
so,  I  take  it  altogether  that  the  safer  way  is  to 
abide  by  the  natiiral  construction  of  the  words, 
and  give    them  their  natural  and  usual  effect, 
unless  you  can  be  quite  satisfied  that  they  were 
intended,  ^  implication,  to  be  cut  down.    That 
is    what    I    fail    to    satisfy    myself    of,   and    I 
thei-efoi-e  agree  with  the  decision  of  my  learned 
brethren.  < 

The  appeal  was  then  heard  on  the  point  of 
law. 

Newbolt. — Tbe  preliminary  point  submitted  is 
that  there  can  only  be  an  appeal  if  a  point  of  law 
was  raised  at  the  trial,  and  a  note  taken  by  the 
judge.  The  whole  dispute  in  the  Divisional  Court 
was  as  to  clause  5,  and  in  the  County  Court  it 
was  assumed  that  we  were  right  on  that.  The 
question  as  to  the  time  when  delivery  should  take 
place  depends  on  that  clause.  [Lopes,  L.J.  re- 
ferred to  Lord  Halsbury's  judgment  in  Bmith  v. 
Baker  {ubi  tup.)  ]  The  judge  has  made  no  note 
of  the  point  of  law.    It  was  contended  in  the 
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County  Court  that  "immediately"  meant  delireiy 
within  a  reasonable  time : 

Beg.  r.  Berluliire  Juttice*  (ubt  tup.). 

Boyd  was  not  called  upon. 

Lord  EsHKB,  M.B. — It  is  a  perfectly  clear  case, 
and  ought  never  to  have  been  appealed  at  all. 
The  only  question  before  the  County  Court  was 
Trhat  was  the  proper  construction  of  the  biU  of 
lading.  You  caimot  construe  a  bill  of  lading  by 
reading  two  lines  and  leaving  out  all  the  rest,  but 
by  reading  the  whole  of  it,  and  when  you  come  to 
construe  a  bill  of  lading  as  to  the  obligation  of 
the  consignee  to  take  delivery  you  must  find  out 
where  the  obligation  is,  and  what  is  the  right  of 
the  shipowner  to  require  him  to  take  deuveiy. 
Here  the  beginning  of  the  bill  of  lading  is,  that 
the  shipowner  shall  receive  these  goods  on  board 
and  taKe  them  to  this  named  docK  on  the  Tyne, 
and  there  deliver  them.  If  that  stands  alone  he 
is  bound  to,  be  ready  to  deliver  them  within  a  rea- 
sonable time  after  his  arrival  at  the  dock,  and 
what  is  a  reasonable  time  is  generally  determined 
when  you  come  into  dock,  by  the  custom  of  the 
dock  and  by  the  habitual  mode  of  discharge. 
The  meaning  of  it  would  be  that  he  is  to  be  ready 
to  deliver  on  arrival  at  that  dock  within  a  reason- 
able time  according  to  the  usual  mode  of  giving 
delivery  at  that  dock.  Then  there  is  clause  5. 
!Does  that  alter  his  obligation  to  give  delivery  P 
It  seems  to  me  it  only  gives  him  the  option  to  sav 
that  he  will  deliver  before  the  lapse  of  that  which 
would  without  that  clause  be  a  reasonable  time. 
That  is  what  Barnes,  J.  says.  He  may  impose 
upon  the  consignee  the  obligation  to  take  delivery, 
not  where  grain  is  delivered,  but  to  take  delivery 
sooner.  Supposing  the  berth  to  be  occupied  for 
five  days,  the  shipowner  would  have  been  entitled 
to  say,  "  No !  I  don't  intend  to  wait  these  five  davs ; 
I  will  pve  you  delivery  over  the  side  of  my  ship 
where  she  ues,  here  in  the  dock."  The  consignee 
would  have  been  obliged  to  take  delivery  then, 
and  if  he  declined  be  would  have  had  to  pay 
demurrage.  But  the  clause  did  not  oblige  the 
shipowner  to  give  delivery.  On  the  other  side  it 
was  said  that,  whether  the  master  did  or  did  not 
require  the  consignees  to  take  delivery  before 
what  would  otherwise  be  reasonable  time,  he  was 
bound  to  take  delivery  before  what  would  other- 
wise be  reasonable  time.  That  is  a  wrong  con- 
struction. That  is  what  they  contended  for  in 
the  County  Court,  and  that  is  what  they  con- 
tended for  in  the  Divisional  Court.  I  am  of 
opinion  that  Barnes,  J.'s  construction  of  this  bill 
of  lading  was  ^uite  right,  and  that,  therefore,  this 
appeal  must  fail. 

LoPBS  and  Biobt,  L.JJ.  concurred. 

Solicitors :  Bowcliffes,  JRawle,  and  Co.,  for 
Cooper  and  Goodger,  Newcastle-on-Tyne ;  Down- 
ing, Holman,  and  Co.,  for  Pinkney  and  Bolam, 
Sunderland. 


HIGH    COURT   OF   JUSTICE. 

QUEBITS  BiarOH  DIVISION. 
Jvly  27  and  Aug.  6. 

(Before  Mathbw  and  Kknnedt,  JJ.) 

B«  The  London  and  Nobth-Westeiis  fiii 
WAT  Company  and  Lobd  GEBAKD.{aj 

Bmhcay — Notice  to  treat — Purduue  of  ittrfta 
and  minerals  except  coal — Right  of  mner  k 
work  coal — Compeniation — When  to  ht  nait- 
BaUwayt  Clauses  Act  1845  (8  £  9  Viet  e.^ 
M.  77  to  85. 

In  the  ease  of  a  notice  under  the  BaQway  Claua 
Act  1845,  to  treat  "for  the  purchase  of  land,  raJ 
the  stone,  sand,  clay,  and  gravel,  within  or  mitt 
the  same,"  but  excepting  coal,  the  owner  (^d» 
coal  is  not  entitled  to  claim  present  compextaUM 
in  respect  of  the  coal ;  he  may  get  his  eod  tA- 
jeet  to  the  clue  protection  of  the  railaay  vwkr- 
taking  on  the  surface,  and  if  such  due  proteeSes 
prevents  his  working  the  coal,  or  rendert  it  nert 
costly,  he  is  then  entitled  to  eompensatin,  W 
not  before. 

Beets.  77  and  thefolUming  sections  of  the  RaHMii 
Clauses  Act  1845,  apply  not  merely  tehm « 
m,ines  and  minerals  are  taken  by  the  raihit] 
company  with  the  lands,  but  also  in  everji  cm 
in  whidi  the  raihoay  company  has  pw^ad 
with  the  land  certain  specified  stibjaeent  minenk 
but  has  left  the  others  to  the  owner. 

In  this  case  a  rule  nisi  had  been  obtained  ob 
behalf  of  the  London  and  North- Western  Bal- 
way  Company,  calling  upon  Lord  Gerard  to  sbo» 
cause  why  a  submission  to  arbitration  entael 
into  between  the  parties  should  not  be  set  aaJt 
upon  the  grounds  that  the  arbitrator  therein  hi 
exceeded  his  jurisdiction,  and  was  about  fmtber 
to  exceed  his  jurisdiction  by  entertaining  certain 
claims,  and  receiving  certain  evidence  in  support 
thereof,  which  claims  he  had  no  le^  power  tu 
entertain,  and  which  evidence  was  madinissible. 
whereby  he  had  misconducted  himself  in  the  matter 
of  the  said  arbitration. 

The  facts  of  the  case  are  shortly  as  follows  :— 

On  the  3rd  June  1889  the  London  and  Norti 
Western  Bailway  Company  gave  Lord  Genrf 
notice  to  treat  tor  the  purchase  of  a  certain 
portion  of  his  property,  of  which  he  was  tenwt 
for  life.  "  together  with  the  stone,  sand,  cliy. 
and  gi-avel,  within  and  under  the  same."  Tha« 
were  a  number  of  seams  of  coal  under  the  lui 
but  no  mention  was  made  of  them. 

The  company  entered  into  possession  tmdff 
this  notice  to  treat,  and  in  1891  requiring  mort 
land,  they  gave  a  second  notice  to  treat  u  to 
certain  other  lands  and  hereditaments,  "togetiKT 
with  the  mines  and  minerals  thereunder,  except 
such  as  are  mentioned  in  the  second  Bche^w 
hereinafter  written."  In  the  second  schedofc 
there  were  excepted  "  all  mines,  beds,  and  seaas 
of  coaL"  , 

A  dispute  arose  between  the  parties  as  to  wlw 
purchase  money  Lord  Gerard  was  entitled  to, 
and  as  to  whether  he  was  entitled  to  recei« 
present  compensation  in  respect  of  subjacent  sad 
adjacent  coal,  which  he  alleged  he  was  bonndto 
leave  unworked,  in  order  to  afford  the  reoessuj 
vertical  and  lateral  support  to  the  lands  »"" 

(a)  Beported  b;  HmT  IjaSHi  EiOm  BuTiiter«M«tr. 
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mmeralB  which  the  company  were  about  to 
acquire.  In  consequence,  on  the  7th  ULaj  1894, 
an  agreement  was  entered  into  between  the  parties 
to  have  the  amount  of  the  purchase  money  and 
oompensation  settled  by  arbitration.  An  arbi- 
tration was  appointed,  and  evidence  was  tendered 
and  accepted  oy  the  arbitrator,  for  the  purpose  of 
supporting  Lord  Glerard's  claim  to  receive  present 
oompensation  for  the  coal  which  he  alleged  he  would 
be  bound  to  leave  unworked  in  order  to  leave  the 
aforesaid  support,  and  which  coal  it  was  said  it 
would  be  impoasible  to  work  without  taking  away 
part  of  the  Lajids  and  minerals  actually  sold,  or 
which  if  he  could  work  he  would  have  to  do  so  at 
greater  expense. 

The  railway  company  thereupon  obtained  th» 
rule  nisi,  on  the  ground  that  evidence  had  been 
received  of  a  claim  that  was  not  maintainable. 

Sir  Richard  Webster,  Q.O.  (with  Moulton,  Q.C., 
and  PoUard)  showed  cause  for  Lord  Gfei-aiid. — 
The  evidence  as  to  present  compensation  was 
admissible.  Except  in  cases  where  the  company 
have  not  purchased  mineials,  the  sections  (77  to  85) 
relating  to  mines  under  or  near  railways,  of  the 
fiailways  Glauses  Act  1845,  do  not  apply. 

JtfouZton,  Q.G.  cited 

Elliot  r.  The  North-Ecutem  Railway  Company, 
8  L.  T.  Bep.  337 ;  10  H.  of  L.  (Clark)  333 ; 

London  and  North-We»tem  Railway  Company  v. 
Svana,  66  L.  T.  Bep.  526  ;  (IS93)  1  Cb.  16. 

The  railway  company  is  entitled  to  have  support 
to  what  they  have  bought.  The  interpretation  of 
the  Railways  Glauses  Act  is,  that  if  you  choose  to 
buy  surface  these  clauses  apply,  but  if  you  go  and 
bi^  that  which  is  excepted  then  these  clauses  do 
not  apply.  Lord  Gerard  is  not  entitled  to  pass 
I  through  the  soil  of  the  company  for  the  purpose 
«f  getting  at  the  coal  on  the  other  side.  Sect.  77 
of  the  Railways  Glauses  Act  1845,  which  com- 
mences, "  and  with  respect  to  mines  lying  under 
and  near  the  railway,"  is  the  oontrollmg  section 
of  the  whole  group,  and  the  subsequent  clauses 
apply  to  the  case  where  only  the  surface  is 
purchased.  If  the  railway  company  choose  to 
porchase  more  than  is  given  them  by  sect.  77  they 
have  got  the  right  to  restrict  it ;  if  they  do  not 
choose  to  restrict  it  they  purchase  as  ordinary 
purchasers,  and  if  they  do  not  avail  themselves 
in  any  way  of  the  power  to  purchase  everything, 
they  are  just  in  the  same  position  as  any  ordinary 
freeholder.  In  this  case  they  have  bought  not 
only  a  good  deal  more  than  they  were  bound  to 
bny,  so  that  it  was  a  voluntary  purchase  by  them, 
not  necessary  for  their  undertaking,  but  also 
oerttun  landed  rights  with  regard  to  which  there 
is  nothing  in  these  clauses  wnich  ai-e  devoted  to 
tiie  question  of  the  support  of  the  surface  and 
the  works  thereon,  whi<m  deal  with  the  support  of 
these  strata  which  are  yoluntarily  purchaised.  It 
u  sabmitted  that  what  the  company  bought 
ntdnded  the  right  of  support,  and  that  the  arbi- 
ttator  was  right  in  taking  this  evidence. 

Sir  Eenry  James,  Q.G.  (with  H.  D.  Oreene,  Q.G., 
»nd  E.  Page)  appeared  in  support  of  the  rule, 
*nd  referred  to 

Srrington  v.  Metropolitan  District  Railway  Com' 
pani/,46L.T.Bep.443;  19  Ch.  Div.  569 ; 

ITis  Rttabon  Brick  and  Terra  Cotta  Company  v. 
The  Oreat  Western  Railway  Company,  67  L.  T. 
Bep.  707 ;  68  lb.  110;  (1893)  1  Ch.  427; 


jmUot't  ease,  8  L.  T.  Bep.  337;  10  H.  of  L.  388  ; 

Caledonian  Raihvay  Company  v.  Sprat,  2  Macq. 
H.  of  L.  449. 
The  reason  the  company  gave  the  notice  to  treat 
was,  not  to  get  support  for  the  surface  and 
minerals,  but  to  prevent  the  application  of  the 
Biiahon  case.  It  is  submitted,  nrst,  that  if  only 
the  surface  of  the  land  be  taken,  there  is  no  right 
to  support  from  the  minerals  belonging  to  the 
mine  owner  g^ven  to  the  undertakers  ;  secondly, 
that  there  is  no  greater  right  given  to  the  under- 
takers, that  is  the  railway  company,  of  support  if 
they  purchase  something  below  the  land,  wnether 
it  l>e  coal  or  any  other  mineral,  than  the  right  to 
the  support  they  would  have  obtained  if  they  had 
taken  the  surface  only.  The  Railway  Glauses  Act 
1845  has  altered  the  relative  rights  of  the  pur- 
chaser of  the  surface  and  the  person  from  whom 
he  purchased : 

The  Proprietors,  ^.,  of  the  Oreat  Western  Baitway 
Company  v.  Bennett,  16  L.  T.  Bep.  186 ;  2  E.  &  I. 
App.  Cas.  7; 

wUoh  case  renders  inapplicable  the  two  cases  of 
The  Caledonian  Bailway  Company  v.  Sprot,  and 
EUiot  V.  North-Eastern  Bathooa/  Company,  The 
case  of  the  railway  company  has  been  oased  upon 
the  case  of 

HoUiday  v.  The  Mayor,  ^c,  of  WaJi^ld,  64  L.  T. 
Bep.  1 ;  (1891)  A.  C.  81. 

It  is  said  on  the  other  side  that  they  will  never 
be  able  to  touch  the  coal ;  that  they  will  never  be 
able  to  pass  through  the  minerals,  but  if  according 
to  the  Buabon  case  (ubi  sup.),  the  mine  owner  can 
take  the  surface  by  virtue  of  his  right  in  the  coal 
mineral  which  has  not  been  purchasiBd,  and,  as  in 
the  Errington  case  (ubi  sup.),  has  the  right  to 
take  his  coal  even  at  the  cost  of  destroying  the 
surface,  surely  he  has  an  equal  right  to  pass 
through  the  mineral  that  is  beneath  the  surface. 

Cwr.  adv.  vult. 

Aug.  6. — The  following  written  judgment  of  the 
court  (Mathew  and  Kennedy,  JJ.)  was  now  de- 
livered by 

Eennedt,  J. — ^In  this  case  the  application  is  in 
form  to  revoke  a  submission  to  arbitration.  In 
reality,  it  is  made  for  the  purpose  of  obtaining  a 
decision  from  the  court  as  to  the  validity  of  certain 
heads  of  claim  which  one  of  the  parties  to  the 
arbitration  has  put  forward,  and  which  the  other 
party  asserts  to  be  improper.  In  order  that  the 
point  may  be  raised  before  us,  the  claimant  has 
adduced,  as  early  as  possible  in  the  arbitration 
proceedings  and  the  learned  arbitrator  has 
received,  certain  evidence  which  is  admissible  only 
if  the  disputed  heads  of  claim  are  proper;  and 
thereupon  the  question  of  law  which  the  parties 
desire  to  have  authoritatively  decided,  before 
further  expense  is  incurred  in  the  arbitration,  has 
been  raised  in  its  simplest  and  most  convenient 
form  by  the  application  which  is  now  before  us. 
The  following  are  the  material  facts : — Lord 
Grerard  is  the  tenant  for  life  of  certain  lands, 
having  subjacent  mines  near  Wigan,  through 
which  the  line  of  the  London  and  North-Western 
Railway  Gompany  passes.  In  reference  to  a 
portion  of  these  lands  the  railway  company  gave 
notice  to  treat  on  the  3rd  Jime  1889,  ana  in  refer- 
ence to  another  portion  of  them  they  gave  notice 
to  ti-eat  on  the  23rd  July  1891.  The  agreement  of 
reference  reciting  these  notices  is  dated  the  7th. 
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Maj  1894.  The  only  material  ■pmat  in  regard  to 
these  notices,  and  indeed  it  is  this  point  that  gives 
rise  to  the  present  dispute  between  the  parties, 
is  that  in  each  notice  the  railway  company  statee 
that  it  requires  to  purchase  and  take  not  merely 
the  lands  set  out  in  the  schedule  to  the  notice,  but 
also  "  the  stone,  sand,  clav,  and  gravel,  within  or 
undor  the  same."  In  subetanoe,  that  is  to  say, 
the  railway  company  requires  to  purchase  and 
take  the  surface  lands,  and  also  all  the  strata 
underneath  the  lands,  with  the  one  important 
exception  of  the  coal,  several  seams  of  which  run 
under  parts  of  the  lands  in  question,  and  are 
t^ere  as  yet  unworked.  Lord  Gerard  claims,  and 
has  tendered  evidence  to  the  learned  arbitrator  in 
support  of  his  claim,  that  he  is  entitled  to  receive 
present  compensatiom  in  consequence  of  being 
bound  in  law  to  leave  unworked  large  quantities 
of  coal  both  subjacent  and  adjacent  to  the  land 
(including  in  the  term  "land,"  those  minerals 
which  are  specified  in  the  notices  to  treat),  in 
ordo-  to  afford  the  necessary  vertical  and  lateral 
support  to  such  land  and  minerals,  and  also  Jn 
consequence  of  its  being  impossible  to  work  the 
coal  (as  he  alleges)  without  taking  away  part  of 
the  land  and  minerals  actually  sold.  He  also 
claims  present  compensation  on  the  ground  that 
in  consequence  of  the  railway  company's  taking 
the  minerals  specified  in  the  notice  to  treat,  he 
will  have  (as  he  alleges)  no  power  or  right  to 
remove  or  pass  through  such  minerals,  and  will 
thus  be  prevented  from  working  certain  of  the 
coal  belonging  to  him  either  at  afl,  or  at  the  same 
cost  as  that  at  which  he  might  otherwise  have 
worked  it.  The  evidence  objected  to  by  the 
railway  company  and  admitted  by  the  learned 
arbitrator  is  evidence  in  support  of  these  claims 
of  Lord  Gerard.  From  a  pecuniary  point  of 
view,  as  the  claims  imder  these  heads  amount  to 
upwards  of  180,000{.,  the  matter  is  one  of  great 
importance.  If  Lord  Gerard's  contention  is  well 
founded  the  effect  of  the  notices  to  treat  is  to 
make  the  railway  company  pay  not  only  the  price 
of  the  lands,  and  the  clay,  sand,  stone,  and  gravel, 
specified  in  the  notices,  but  also  compensation  in 
respect  of  all  the  subjacent  coal,  and  further  of 
the  adjacent  coal  to  the  extent  of  the  buttress 
required  to  support  tiie  minerals  included  in 
the  notices,  besides  additional  compensation  for 
severance  by  reason  of  the  property  taken  by  the 
railway  company  preventing  the  coal  on  the  one 
side  of  the  line  from  being  worked  from  pits  on 
the  other  side,  and  so  necessitating  the  sinking  of 
pits  on  both  sides  the  line.  The  argument  put 
forward  by  Lord  (Jerard's  counsel  is  this :  "  'The 
railway  company  is  not  merely  taking  '  lands,' 
"  if  it  were  so,"  say  they,  "  we  consider  that  these 
claims  could  not  be  put  forward  now  or  in  this 
arbitration.  The  matter  would  be  one  which  could 
be  dealt  with  only  when  the  owner  of  the  coal 
seeks  to  win  his  coal  under  and  near  the  railway, 
and  it  would  then  be  dealt  with  under  the  pro- 
visions in  respect  to  mines  lying  under  or  near 
the  railway,  which  are  contamed  in  the  77th  and 
following  sections  of  the  Railways  Clauses  Act 
1845.  But  in  this  case  the  railway  company  is 
taking  besides  lands,  the  stone,  sand,  clay,  and 
gravel,  within  or  under  the  lands,  all  the  strata  in 
effect  under  the  surface,  except  the  coal.  The 
effect  of  this  is  that,  as  regards  the  subjacent 
coal,  the  owner  of  the  coal  cannot  get  any  of  it. 
It  is  so  interposed  between  the  strata  which  the 


railway  company  has  bought  from  us,  thit  W 
cannot  win  it  without  removing  and  taking  uaj 
portions  of  those  strata,  and  he  cannot  lawfully 
remove  and  take  away  that  which  is  not  bis,  bi^ 
the  company's  vrovetty.    To  do  so  would  be  x 
wrongful  act.    In  the  next  place,  apart  from  mj 
question  as  to  letting  down  the  surface  of  the 
lands,  the  owner  cannot  get  his    coal  irithost 
letting  down  the  strata  which  the  railway  com. 
pany  nas  bought  from  him ;  with  the  gtant  to 
the  company  of  the  stone,  sand,  clay,  ana  gisTel, 
there  has  passed  to  the  company  the  right  to  have 
these  strata  supported ;  therefore  the  coal  owner 
cannot  lawfully  get  the  coal,  either  subjacent  or 
adjacent,  by  which  they  are  supported.    Lastlj, 
by  reason  of  the  purchase  of  the  specified  mineral 
as  well  as  the  lands,  the  coal  owner  cannot  wotk 
the  coal  on  one  side  of  the  railway  as  he  might 
otherwise  have  done  from  the  other  side  without 
committing  a  trespass;  therefore  he  must  sink  pita 
on  both   sides.     For  all  these  losses  he  is  en- 
titled   to     be    compensated    immediately."    li 
appefirs  to  us  that  these  contentions  are  not  icdl 
founded  in  law.    In  our  judgment  the  pTovimou 
of  the  77th  and  following  sections  of  the  Bailvajs 
Clauses  Act  1845,  apply  not  merely  in  cases  where 
no  mines  and  minerals  are  taken  by  the  railvaj 
company  with  the  lands,  but  in  every  case  in 
which  any  mine  or  mineral  is  taken  with  ^ 
lands.     The  77th  section  enacts  that  unless  thef 
are  expressly  included,  subjacent  mines  of  co:d, 
ironstone,  slate,  or  other  minerals,  are  not  in- 
cluded in  the  purchase  of   "  lands."     The  78tb 
section  enacts  that  if  the  person  entitled  to  anj 
mines  or  minerals  under  or  near  the  railway,  or 
the  railway  works,  wishes  to  work  them,  he  mqst 
give  the  railway  company  a  certain  notice  of  bi< 
mtention,  and  if  the  railway  company  deems  it 
needful  for  the  safety  of  th^  works  to  prevent 
such  getting  of  the  mines  or  minerals,  the  raUwaj 
company  may  prevent  the  owner  from  getting 
them,  paying  him  compensation  for  such   pre- 
vention.   If  the  railway  company  is  not  wilhsg 
to  entertain  the  question  of  compensation,  then, 
under  the  79th  section,  it  is  lawful  for  the  mine 
owner  to  work  "  the  said  mines  or  any  part  thereof 
for  which  the  company  shall  not  have  agreed  to 
pay  compensation,  so  that  the  same  be  done  in  a 
manner  proper  and  necessary  for  the  beneficial 
working    thereof,  and   according    to    the   usnal 
manner  of   working  such  mines  in  the  district 
where  the  same   snail    be  situate."    The  effect 
of  sects.  80,  81,  and  82,  of  the  Railways  Claosen 
Act  1845,  is  dealt  with  in  an  instructive  manns' 
by  Pearson,  J.,  in   his  judgment,  in   the  case 
of    The    Midland    Bailway    Company    r.  MiUt 
(30  Oh.  Div.  pp.  639,  640,   641),  in  which  tiie 
learned  judge  dealt  with  the  question  of  sever- 
ance by  reason  of  the  railway  company  having 
for    the    safety   of    their  works  prevented  the 
working  of   mines   under  their  railway  by  pnr- 
chasing  them,  and  so  severed  mines  on  the  one 
side  of  their  railway  from  mines  on  the  other 
side.    In  such  cases  the  owners  of  the  severed 
mines  may  make  all  necessary  mining  conunnni- 
cations    through   the  barrier  which  the  railway 
company's  action  has  created,  but  not  over  the 
railway  or  the  railway  works,  or  so  as  to  injiue 
them  or  impede  the  passage  thereon.    The  nil- 
way  company  on  its  put  is  bound  to  compensate 
the  mine  owner  for  additional  cost  and  loss  thrown 
upon  him  in  the  getting  of  hi^  minerals,  and  for 
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all  ooal  which  "^e  is  altogether  prevented  from 
gettmg  by  the  making  and  maintenance  of  the 
railway  and  railway  works.  The  railway  company 
ia  fmrther  bound  to  compensate  any  uiird  party 
who  ia  the  owner  of  surface  land  injuriously 
affected  by  the  mine  owners  creating  the  mining 
4!oinmailicaiions  for  loss  or  damage  caused  to  Buch 
third  party  thereby.  Sects.  83,  84,  and  85,  contain 
proTisions  for  securing  to  the  railway  company 
means  to  detect  and  prevent  any  improper  woridng 
of  mines  which  threatens  the  aadety  of  their  works. 
We  see  nothing  in  these  sections  to  render  their 
provisions  inapplicable  to  a  case  in  which  the 
nulway  company  has,  as  in  the  present  case,  pur- 
chased with  the  "lands"  certain  specified  sub- 
jacent minerals,  but  has  left  the  others  to  the 
owner;  nothing  which  confines  their  provisions 
for  the  adjustment  of  the  relations  between  the 
railway  company  and  the  owner  of  subjacent 
minerak  to  the  case  of  the  purchase  of  lands  only. 
We  fail  to  find  any  ground  for  the  distinction 
contended  for  by  Lord  Gerard's  counsel  between 
letting  down  surface  soil  and  letting  down  minerals 
bought  by  the  company  with  the  soil,  or  for  the 
argument  that  Lord  Gerard  would  be  a  wrong- 
doer if.  in  properly  working  his  works,  he  inter- 
fered by  removal  or  otherwise  with  the  clay  or 
sand  which  the  company  has  bought  under  the 
surface,  when  he  would  not  be  a  wrong  doer  if  he 
interfered  with  the  soil  on  the  surface.  The 
raUway  company  can  legally  acquire  surface  or 
minerals  for  the  purpose  of  their  undertaking, 
and  for  that  purpose  only ;  and  the  scheme  of 
these  statutory  provisions  appears  to  us  clearly 
to  be  that  the  owner  of  any  subjacent  minerals 
not  purchased  by  the  company,  may  lawfully 
get  tbem  by  proper  working,  whatever  else  tlie 
company  may  have  bought,  subject  only  to  the 
'due  protection  of  the  works  of  the  undertakiug; 
and  u,  and  so  far  as,  such  due  protection  prevents 
his  getting  his  minerals,  or  renders  it  more  costly, 
he  ia  to  be  compensated  when  the  time  for  working 
imder  or  near  the  railway  works  arrives,  and  not 
Wore.  For  these  reasons  in  our  judgment  these 
claims  of  the  respondent  compajiy  to  this  appli- 
cation fail,  and  the  learned  arbitrator  should  nave 
rejected  the  evidence  tendered  in  support  of 
them.  Submission  to  be  withdrawn,  unless  the 
claims  and  the  evidence  in  snpport  thereof  be 
abandoned. 

Solicitors  for  Lord  Gierard,  Meynell  and  Pem- 
berbm. 
Solicitor  for  the  railway  company,  C.  H.  Mason. 


PEOBATE,  DIVOBCE,  AND  ADMIEALTY 

DIVISION. 

ADMIEALTY    BUSINESS. 

Oct.  30  and  Nov.  13. 

(Before  the  Psisideht  (Sir  F.  Jeune.) 

The  Bona,  (a) 

Marins  ituuranee — General  average  —  Stranded 

I    tes«2 — Extraordinary  use  of  engines — Contribu- 

tunfor  extra  coal  consumed. 

i^  iltamthvp,   whose  hull    and    machinery    toere 

I     ituwed  hy  a  policy  of  insurance  effected  by  tlte 

pUnniiffs,  her  oumers,  with  the  defendants,  ran 

■■    ''gnmnd,  and  vims  eventually  got  off  by  means  of 

(•)  Beporttd  hj  Basil  Gwntr,  Esq.,  BarrUtar-at-Law. 


her  engines  and  by  lightening  the  ship.     On  the 

question  as  to  whether  the  defendants  were  liable 

to    contribute  pro  rat&  in  general  average    in 

respect  cf  the  coal  so  consumed  : 
Held,  that,  as  there  had  been- an  abnormal  use  of 

the  engines  which  constitiUed  a  general  average 

act,  there  must  be  contribution  for  the  coal  used. 
HEABiKa  of  a  point  of  law  on  an  agreed  state- 
ment of  facts. 

The  plaintiffs  were  the  English  and  American 
Shipping  Company  Limited,  owners  of  the  steam- 
ship Bona,  and  the  defendants  were  the  Indemnity 
Mutual  Marine  Insurance  Company  Limited, 

By  a  policy  of  insurance,  dated  the  4th  March 
1892,  effected  by  the  plaintiffs  with  the  defendants, 
the  latter  insured  the  hull  and  machinery,  &c.,  of 
the  BoJM,  valued  at  25,000L,  in  the  sum  of  SOOOi. 
against  the  ordinary  marine  risks  for  twelve 
months  from  the  9th  March  1892. 

On  the  Ilth  Jan.  1893,  whilst  the  Bona  was  on 
a  voyage  from  Galveston  to  Liverpool  with  a 
cargo  of  cotton  and  flour  in  bags,  under  a  bill  of 
lading  dated  the  7th  Jan.  1893,  sue  stranded  upon 
Galveston  Bar,  from  no  fault  of  those  on  board, 
and  so  remained  until  the  14th  Jan.,  exposed  to 
the  action  of  strong  currents.  Owing  to  the  state 
of  the  wind  and  sea  she  stramed,  vibrated  heavily 
from  time  to  time,  and  repeatedly  struck  the 
ground  with  great  force,  causing  her  iron  decks  to 
work  and  undulate.  During  the  worst  of  the 
weather,  between  the  11th  and  14tb  Jan.,  seas 
swept  right  over  the  decks,  so  that  the  vessel  was 
in  a  position  of  considerable  risk  and  danger. 

While  the  Bona  lay  stranded  on  the  Bar  her 
engines  were  from  time  to  time  properly  employed 
in  the  attempt  to  get  her  off  into  deeper  water. 
With  this  end  in  view  the  engines  were  worked 
ahead  and  astern  as  required,  steam  being  con- 
stantly maintained,  and  in  consequence  the 
engines  were  put  to  imusual  strain,  and  a  con- 
siderable amount  of  damage  was  sustained.  By 
means  of  the  engines  and  by  means  of  a  con- 
siderable lightening  of  the  vessel  she  came  off 
about  mid-day  on  the  14th  Jan.,  and  was  sub- 
sequently anchored  in  Bolmer  Boads,  Galveston, 
and  there  surveyed.  She  afterwards  proceeded 
to  Liverpool  and  was  there  repaired. 

The  repairs  to  the  Bona's  hull  were  effected  at 
a  cost  of  28782.  8s  .3d.,  and  the  repairs  to  the 
engines  and  machinery  at  a  cost  of  3662. 11*.  2d., 
as  appeared  in  an  average  statement  by  Mr.  F.  C. 
Danson,  dated  the  7th  July  1893.  The  defendants 
paid  their  proportions  of  these  amounts  in  parti- 
cular and  general  average  as  assessed  in  that 
statement.  The  damage  sustained  by  the  engines 
and  machinery  was  apportioned  as  follows: 
Greneral  average  2732.  16<.  4ci.,  and  ship 
822.  148.  lOeZ.,  and  the  defendants  paid  their 
proportions  of  these  several  amounts.  They  did 
not,  however,  admit  that  the  working  of  the 
engines  under  the  cireumstances  above  stated 
was  a  general  average  act. 

About  fifty-two  tons  of  ooal  were  burnt  in  work- 
ing the  engines  during  the  time  they  were  being 
used  in  getting  the  vessel  off  the  ground,  and  the 
value  of  the  coelI  was  agreed  at  390  dollars. 

It  was  contended  ob  behalf  of  the  plaintiffs 
that  the  damage  sustained  by  the  engines  was  a 
general  average  loss,  and  that  the  value  of  the 
coal  burnt  as  above  mentioned  should  on  ihe 
same   principle   be   contributed   to.^   general 
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average.  The  defendants  contended  that  the 
Talue  of  the  coal  was  not  a  subject  for  general 
ayerage  contribution. 

The  case  now  came  before  the  court  on  the 
above  agreed  facta  for  determination  as  to 
whether  the  defendants  were  liable  to  contribute 
^o  rata  in  general  average  in  respect  of  the  value 
of  the  fift^-two  tons  of  coal.  The  policy  of  insur- 
ance, the  bill  of  lading,  and  the  average  statement 
formed  part  of  the  case.  A  copy  of  the  York 
Antwen)  Rules  1890  was  also  included,  but  the 
plaintiffs  did  not  admit  that  they  were  either  rele- 
vant or  material. 

Eules  7,  8,  and  9  are  as  follows: — 

Dunage  oansed  to  machinery  and  boilers  of  a  ship, 
whioh  ia  ashore  and  in  a  position  of  peril,  endeavooring 
to  refloat,  ahall  be  allowed  in  ^neral  average,  when 
shown  to  have  arisen  from  an  actual  intention  to  float 
the  ship  for  the  common  safety  at  the  risk  of  such 
damage. 

When  a  ship  ia  ashore  and,  in  order  to  float  her, 
cargo,  bnnker  coals,  and  ship's  stores,  or  any  of  them, 
are  discharged,  the  extra  cost  of  lightening,  lighter  hire, 
aod  reshipping  (if  incnrred),  and  the  lots  or  damage 
nutained  thereby,  rhall  be  admitted  as  general  average. 

Cargo,  ship's  material,  and  stores,  or  any  of  them, 
necessarily  bomt  for  fuel  for  the  common  safety  at  a 
time  of  peril,  shall  be  admitted  as  general  average,  when, 
and  only  when,  an  ample  sapply  of  fuel  has  been  pro- 
vided ;  hut  the  estimated  quantity  of  coals  that  would 
have  been  ooneomed,  caloaUited  at  the  price  current  at 
the  ship's  last  port  of  departure  at  the  date  of  her 
leaving,  shall  be  charged  to  the  shipowner  and  credited 
to  the  general  average. 

Sir  Richard  Webster  and  Holman  for  the 
plaintiffs. — The  damage  to  the  engines  is  a 
general  average  loss.  On  the  same  principle  the 
extra  coal  burnt  should  be  contributed  to  in 
general  average.  The  peril  was  not  an  ordinary 
detention,  but  a  serious  danger.  Coals  put  on 
board  to  take  the  vessel  to  her  destination  in 
the  ordinary  course  of  navigation  are  not  to  be 
spent  in  unusual  efforts  to  rescue  in  a  common 
peril. 

BirlcUy  v.  Prso^rave,  1  East,  220 ;  6  Bev.  Rep.  256. 
It  is  not  possible  to  distingaish  between  coals  put 
on  b(»rd  for  driving  at  peril  and  for  tackling 
the  ship :  (see  per  Kenyon,  G.J.,  p.  227  East.) 
[The  Fbesident. — Is  it  usinfr  the  engines  in  a 
way  in  which  it  is  not  intended  that  they  should 
be  used,  or  using  them  to  an  extent  and  subject 
to  a  strain,  which  is  unusual  ?]  It  is  the  first. 
The  engines  are  meant  to  be  used  while  the  ship 
is  afloat,  and  not  in  a  place  where  the  propeller 
might  be  broken.  It  is  the  exact  parallel  of 
the  hawser  in  Birhley  v.  Presgrave  [ubi  iup.). 
Lord  Blackburn's  judgment  in  WiUon  v.  The 
Bank  of  Victoria  (16  L.  T.  Rep.  9 ;  L.  Rep.  2  Q.B. 
203)  recognises  the  principle  in  that  case.  In 
Harrison  v.  The  Bank  of  Australasia  (25  L.  T.  Rep. 
944;  1  Asp.  Mar.  Law  Gas.  198;  L.  Rep.  7  Ex. 
79),  although  the  judges  differed,  the  grounds  on 
which  they  differed  in  no  way  affect  our  conten- 
tion. If  we  are  not  right  the  shipowner  would 
be  bound  to  provide  enough  coal  to  drive  the  ship 
if  she  runs  aground.    They  also  referred  to 

Robinson  v.  Price,  36  L.  T.  Bep.  354 ;  3  Asp.  Mar. 

Law  Cos.  407  ;  2  Q.B.  Div.  295 ; 
Lowndes  on  General  Average,  5th  edit.  p.  95  ; 
Parsons'  Marine  Insnrance,  1868,  p.  318. 

Joseph  Walton,  Q.C.  and  Carver  for  the  defen- 
duits. — The  price  of  these  coals  should  not  be 


allowed  as  general  average.    The    case   is  sot 
governed  by  any  authority,  and  so  first  prindpks 
must  be  relied  on.     It  is  submitted  that  in  a  case 
of  general  average  there  must  be  peril,  an  int»- 
tional  sacrifice,  and  that  sacrifice  must  be  extn- 
ordinary    in    kind    and   for    the  benefit  of  ill 
interests.    If  the  damage  to  the  engines  is  not  i 
general  average  sacrifice,   then  the   cost  of  the 
coals  cannot  be.    Mere  exposure  of  ship's  materisli 
to  danger  has  never  been  held  to  be  a  general 
average  sacrifice.    They  are  intended  to  be  exposed 
to  extraordinaiy  risks  at  sea.     We  do  not  meaa 
an  actual  and  direct  sacrifice.    [The  Pbbsidest.— 
That  is  rather  a  fine  distinction,  and  is  not  reallj 
the  test.    There  is,  however,  a  distinction  between 
nsing  a  thing  in  a  natural  and  in  an  unnstnnl 
way  .J     The  sacrifice  must  be  extraordinary :  (se» 
Birhley  v.  Presgrave  {ubi  sup.)  and  Lord  Blacklrarft 
in  Wilson  v.  The  Bank  of  VicUyria,  at  p.  213  Q.  B.) 
In  the  former  case  the  cutting  of  the  cable  was  in 
itself  an  extraordinary  thing.    [The  Pkesidest.— 
The  distinction  there  is  between    natural   ani 
unnatural  use.]    If  a  vessel  was  driving  on  to  n 
lee  shore  and  a  sail  was  exposed  to  almost  oertaia 
destruction  in  order  to  get  her  off,  that  would  not 
be  a  general  average  loss : 

Covington  v.  Boberf*,  2  Boa.  &  PnlL  N.  B.  378 ;         1 
Power  V.  Whxlmore,  4  M.  &  S.  341.  ! 

Then  as  to  the  engines,  there  was  no  extraordinary 
use.  If  the  vessel  stiunds  the  master  is  entitka 
to  use  them  to  get  her  off.  If  the  eneines  were 
not  damaged  in  getting  her  off.  then  the  cost  of 
the  coals  is  not  general  average.  [The  Pbesisehtt. 
— The  use  of  the  coal  is  inevitable,  and  is  part  of 
the  sacrifice  if  there  was  one.]  They  also 
referred  to 

Taylor  v.  Curtis,  6  Taunt.  608. 

Sir  Richard  Webster  in  reply. — ^The  master  is  not 
bound  to  work  the  engines  at  the  expense  of  tlie 
ship.  It  is  not  because  the  accident  occurs  in  the 
course  of  ordinary  user  that  general  average  arises. 
In  Covington  V.  Roberts  (ubi  sup.)  the  press  of  sul 
was  a  common  sea  risk.  The  coals  are  a  fortiori 
They  might  have  been  jettisoned  to  lighten  tiie 
vessel.  They  cannot  be  employed  in  this  wiy 
without  the  sacrifice.  It  is  ihe  voluntary  act  A 
using  part  of  the  equipment  of  the  ship,  and  con- 
sequently the  coal,  in  an  extraordinary  way  which 
differentiates  this  case : 

Attwood  V.  Sell<ir,  42  L.  T.  Bep.  644  ;  4  Asp.  Hu- 
Law  Cas.  283  ;  5  Q.  B.  Div.  286. 

Judgment  was  reserved  and  delivered  on  the 
13th  Nov. 

The  President. — In  this  case  the  quesiioa 
which  I  have  to  decide  is  whether  the  coal  eat- 
sumed  to  work  the  engines  which  were  used  while 
the  Bona  was  on  Qalveston  Bar  is  the  subject  of 
general  average  contribution.  The  cost  of  r^sin 
to  the  engines  rendered  necessary  by  their  being 
strained  by  such  use  has  been  allowed  in  the 
average  statement;  and,  having  regard  to  the 
express  provision  of  the  Tork-Antwerp  rules  of 
1800  on  this  subject,  and  to  the  reference  made 
to  such  rules  in  the  policy  and  bills  of  lading, 
probably  the  cost  of  tnese  repairs  could  not  be 
excluded  from  general  average  in  the  pnaeai 
instance.  But  I  understand  that  the  parses  do 
not  desire  that  this  inclnnon  of  the  expenditiue 
on  the  engines  should  be  held  to  conclade  tbe 
question  of  the  coal ;  and,  in  any  case,  it  seema  to 
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me  that  the  question  whether  the  coat  of  the  coal 
Is  to  be  treated  as  general  avera^  depends  on  the 
principles  on  which  the  cost  of  repairs  to  the 
mgines  is  held,  if  it  be  held,  to  be  the  subject  of 
^eial  ayerage.  It  is  necessary,  therefore,  to 
wnsider  the  principle  bj  which  a  claim  to  treat 
Lunage  to  engines  caused  bv  their  nse  in  the 
ittempt  to  relieve  the  position  of  a  stranded 
msel  as  general  average  is  to  be  tested.  The 
mestion  as  one  of  English  law  appears  to  me  to 
M  governed  by  decided  cases,  and  therefore  it  is 
tot  necessary  to  refer  to  the  earlier  authorities,  to 
Soreign  law,  or  to  the  views  of  text  writers.  Two 
it  the  elements  of  general  average,  a  common 
peril  and  an  act  done  for  the  common  advantage 
if  the  adventure,  were  beyond  question  present  in 
3u8  case.  The  third  element  which  is  necessary 
I  that  of  sacriiice — a  term  which  implies  that 
"oltmtary,  or  intentional,  character  in  the  act 
rhich  has  been  held  to  be  essential.  Where  it  is 
iBrt  of  the  cargo  which  has  been  dealt  with 
rhile  a  vessel  is  at  sea  for  the  general  advantage, 
10  question  is  likely  to  arise  on  the  point  of 
actiiGce.  The  destruction,  or  abandonment,  or 
imployment  for  some  puipose  connected  with 
'he  navigation  of  the  ship,  or  any  part  of 
Ihe  cargo  at  once  impresses  the  act  with 
i»  needful  characteristic  of  a  sacrifice.  But 
iiliere  the  subject  is  part  of  the  ship's  eqnip- 
nent  it  is  more  difficult  to  determine  whether 
he  act  does  or  does  not  give  rise  to  general 
netage.  There  are  cases,  such  as  the  cutting 
kmj  of  a  mast,  where  it  is  clear  that  there  is  a 
iesbnction  of  part  of  the  ship's  equipment  for  the 
nmnion  advantage.  The  question  in  such  a  case 
a,  whether  the  loss  incurred  was  unavoidable, 
then  or  soon  thereafter ;  or  whether  it  was  so  far 
kroidable  that  it  was  accepted  in  order  to  save  the 
■dp  and  cargo,  and  so  became  a  sacrifice.  (See 
uipherd  v.  Kottgen,  37  L.  T.  B«p.  618 ;  3  Asp.  Mar. 
law.  Cas.  544 ;  2  0.  P.  Div.,  585.)  But  there  are 
cues  when  the  advantage  is  gained,  not  by  de- 
itroction  or  abandonment,  but  by  the  employment 
rf  part  of  the  ship's  material.  What  is  the  test 
in  that  case  P  It  is,  I  think,  whether  the  employ- 
DeDt  is  in  its  nature  of  an  ordinary  or  extraoroi- 
naty  kind ;  and  we  must  observe  that,  though  that 
eonne  will  be  a  use  of  the  ship's  equipment  eztra- 
ordiiiary  in  its  nature  under  ordinary  circtun- 
■tanoes,  there  may  be  a  use  ordinary  in  its  nature 
under  extraordinary  circumstances.  The  terms 
Ue  or  misTise  of  the  ship's  equipment  have  been 
nnployed  to  express  such  an  abnormal  or 
muiataral  use  as  gives  rise  to  an  average  act. 
In  the  well-known  instance  quoted  by  Abbott  from 
Bmerigon,  of  a  boat  sent  sent  adrift  with  a  lantern 
on  a  mast  in  order  to  mislead  a  pnrsning  enemy, 
we  have  a  simple  caae  of  misuse  of  part  of  the 
equipment  of  a  ship,  which  ^ve  rise  to  general 
eonimbation.  In  Birkley  T.Freagrave  {uhi  sup.) 
*e  find  the  same  principles  applied  in  oircnm- 
jtwioes  more  nearly  akin  to  the  present.  There, 
in  ordo:  to  secure  a  ship  to  a  pier  when  it  was  all 
isrportont  to  do  so  instantly,  not  only  were  the 
•liqi's  hawser  and  towing  line  employed,  hut  the 
cable  on  the  lower  anchors  was  cut  and  used  for 
the  purpose.  It  was  held  that  a  claim  for  con- 
tribntion  did  not  arise  in  respect  of  the  hawser 
wd  towing  line,  because  they  were  used  only  for 
the  ordinary  purposes  of  such  articles,  but  did 
»*i«e  in  respect  of  the  anchor  cable,  because  it 
*u  cat  from  its  anchor  and  employed  tor  a  pur- 
y«L  12X1,1883. 


pose  for  which  it  was  not  intended.  "  All  these 
articles,"  Lord  Kenyon  said  (1  East,  227)  "  which 
are  nmde  use  of  by  the  master  and  cr«w  upon  the 
particnlar  emergency  and  are  by  the  ordinary 
course  for  the  benefit  of  the  whole  concern,  mnst 
be  paid  proportionally  as  general  average."  It  is 
clear  that  by  the  words  out  of  "  the "  ordinary 
course  Lord  Kenyon  meant  out  of  "  their  "  ordi- 
nary course — ^that  is  to  say,  in  a  manner  unnatural 
for  them,  and,  so  read,  the  words  of  his  Lordship 
appear  to  me  to  express  the  test  necessary  for  the 
decision  of  the  question  which  I  am  now  consider-, 
ing.  I  think  that  Mansfield,  C.J.  in  Covington  v.. 
Roberta  [ubi  sup.),  summed  up  the  view  talcen  in,. 
Birkley  v.  Preagrave  by  saying  that  in  that  ca8d> 
the  cable  was  sacrificed.  T?he  case  of  Harrison  v^. 
Bank  of  Australasia  (ubi  sup.)  and  that  of' 
Bobinson  t.  Price  {vbi  sup.)  afford  illustra- 
tions of  the  above  principle.  In  the  former  of*- 
these  cases  ship  spars  and  wood,  part  of  the  ship-, 
stores,  were  used  as  fuel  for  the  donkey  engine  . 
engaged  in  pumping  the  ship.  The  court  was  . 
equaUy  divided  on  the  question  at  issue,  because, 
while  it  appeared  to  Kelly,  C.B.,  and  Bramwell,  B., 
that  the  fact  showed  an  imminent  peril  rec^uiring 
the  sacrifice  of  the  spars  and  wooii,  Martin  and 
Cleaaby,  BB.,  were  of  a  different  opinion  on  this; 
point.  I  think  it  must  be  admitted  that  thet 
reasoning  of  Gleasby,  B.,  negatives  the  right  to  . 
general  contribution,  even  if  a  reasonable  supply 
of  coals  for  the  donkey  engine  had  been  provided ; 
but  the  judgments,  not  only  of  Kelly,  C.B.  and 
Bramwell,  B.,  but  also,  apai-t  from  the  question  of^ 
imminency  of  the  peril,  I  think  that  of  Martin,  B.,. 
admits  the  right  to  general  average  contribution. 
In  Bobinson  v.  Price  ship  spars  and  wood,  part  of 
the  cargo,  were  used  for  the  donkey  engine  inr 
circumstances  of  imminent  peril,  and,  when  it 
was  made  clear  that  there  had  been  a  reasonable 
supply  of  coal  for  the  donkey  engine  on  board, 
the  Court  (Mellor  and  Lush,  JJ.)  held  that  the 
consumption  both  of  ship  spars  and  the  part  of 
the  cargo  was  to  be  contributed  for  as  general 
average.  The  diversion  of  the  ship's  spars  front 
their  proper  object  would  appear  to  have  consti.. 
tuted  the  sacrifice  in  both  these  cases.  On  th^ 
other  hand,  the  authorities  are  clear  that  when 
the  equipment  of  the  ship  is  employed  for  itai 
ordinary  purposes,  though  it  may  be  under 
circumstances  imposing  unusual  demands  upon  it, 
there  is  no  sacrifice  and  no  ri^t  to  general  con- 
tribution. In  Covington  v.  Boberts  (ubi  sup.) 
injury  done  to  a  ship  and  her  mainmast  in  carryc 
ing  press  of  sale  to  escape  from  a  privateer  wae( 
held  not  to  be  a  subject  of  general  average,  on  the 
ground  that  there  was  no  sacrifice,  but  only  a 
common  sea  risk.  The  circumstances  were  extra- 
ordinary, but  the  use  of  ship  and  mast  was  not. 
In  Power  v.  Whitmore  (4  M.  &  S.  141),  on  a 
similar  principle,  a  claim  of  general  average  was 
refused  in  respect  of  dama^^  to  the  ship  and 
tackle  caused  by  standing  out  to  sea  in  tem^ 
pestuous  weather,  when  press  of  sale  was  neces- 
sary in  order  to  avoid  an  impending  peril  of 
being  driven  on  shore.  Lord  Ellenborough  disi 
tinguished  the  case  from  that  of  Plummer  v, 
Wildman  (3  M.  &  S.  482),  where  a  master  out 
away  his  rigging  to  preserve  the  idiip,  and,  on 
the  ground  that  "general  average  must  lav  its 
foundation  in  a  sacrifice  of  part  for  the  sake  ot  the  ■ 
rest,"  said  that  the  damage  incurred  while  standi 
ing  out  to  sea  was  not  an  object  of  o^tribution. 
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Taylor  v.  Curtis  (ubi  sup.),  where  a  claim  for 
oontribation  in  respect  of  ammunition  expended 
and  wounds  of  seamen  incurred  in  a  conflict  was 
tejected,  ia  another  illustration  of  the  same  prin- 
ciple. The  Court  held  that  "  no  particular  part  of 
the  property  was  volnntarilj  sacrificed  for  the  pro- 
tection of  toe  rest."  The  consumption  of  ammu- 
nition is  the  result  of  the  natural  use  of  guns,  and 
woonds  to  combatants  are  the  natural  result  of  a 
combat,  In  the  present  case  I  think  that  there 
was  a  sacrifice  of  the  engines  within  the  piinciples 
above  indicated.  In  the  framing  of  the  York- 
Antwerp  rules  of  1890.  it  was  made  a  condition 
that  the  damage  to  them  must  be  shown  to 
have  arisen  from  an  actual  intention  to  float 
the  ship  for  the  common  safety  at  the  risk  of 
such  damage.  The  engines  were  worked  ahead 
and  astern — ^no  doubt  to  prerent  the  vessel  from 
settling  in  the  sand — and  were  used  when  the 
vessel  was  stranded  in  order  to  force  her  off.  This 
was  not  an  ordinary  or  natural  use  of  the  engines. 
I  do  not,  of  course,  say  that  using  the  engines  of  a 
vessel  when  just  touching  groimd  would  lay 
the  foundation  for  a  claim  for  genei-al  average. 
That  would  not  be  an  abnormal  employment  of 
the  vessel's  steam  powers:  but  that  is  not  the 
present  case.  In  the  above  view,  it  seems  to  me 
to  follow  that  the  coal  consumed  in  working  the 
engines  while  the  vessel  was  sti-anded  shoiddbe 
the  subject  of  contribution.  Such  a  use  of  the 
coal  was  abnormal,  just  as  the  working  of  the 
engines  was  abnormal.  If  the  claim  for  damage 
to  the  engines  were  based  on  their  being  used  with 
a  pressure  of  steam,  or  a  number  of  revolutions 
unusual  in  character,  it  might  be  that  such  claim 
could  extend  only  to  a  portion  of  the  coal  expended. 
But  then  the  use  of  the  engines  at  all  was,  under 
the  circumstances  in  which  they  were  used,  extra- 
ordinary, and  constituted  a  general  average  act ; 
«nd,  if  that  be  so,  it  is,  I  think,  clear,  and  indeed 
was  conceded  in  argument,  that  there  must  be 
contribution  for  the  coal  consumed.  The  case  of 
Wilson  V.  Bank  of  Australasia  (u6t  sup.)  may  be 
referred  to  as  showing  that  the  cost  of  coal  con- 
sumed depends  on  the  nature  of  the  use  to  which 
the  engines  driven  by  its  consumption  are  applied. 
In  that  case  it  was  held  that  the  freighters  had  a 
right,  without  contribution,  to  the  services  of  the 
anxilianr  screw,  and  therefore  to  disbursements 
required  to  provide  the  necessary  fuel,  on  the 
ground  that  the  expenditure  in  respect  of  which 
contribution  is  claimable  must  not  "  only  be  extra- 
ordinary in  amount,  but  incurred  to  procui-e  some 
service  extraordinary  in  its  nature. '  Here  the 
service  which  the  coal  was  expended  to  provide 
was  extraordinary  in  its  nature.  I  am  of  opinion, 
therefore,  that  there  must  be  judgment  for  the 
plaintiffs. 

Solicitors  :  for  the  plaintiffs,  Bmcuing,  Holman, 
^ni  Co, ;  for  the  defendants.  Waltoni,  Johnson, 
iiubb,»nd  WhatfoH. 


JuHicial  Committee  of  t))e  ^ribsftaoiui. 

July  12, 17,  and  Nov.  10. 

(Present :  The  Right  Hons.  The  Eabl  of  So. 
BOBNE,  Lords  Watson,  Hobhouse,  Xu- 
NAOHTEN,  MoBBiB,  and  Shans,  and  St  S. 
Couch.) 

The  Matob  of  Cantebbttbt  v.  Wtbubh  ta 

0THEB8.  (a) 
ON  APPEAL  FBOM  THE  SUPBEME  COUBT  OF  m 

COLONY  OP  VICTOBIA. 
Mortinain — Mortmain  Acts  (9  Geo.  2,  c.  36:  SI  ^  Si 
Viet.    c.    4:2)— Efect— Colonial    vriU  dtrecHif 
purchase  of  land  in  England. 
An  English  statute  will  not  be  held  to  maktmit 
bequest  made  by  a  colonial  trill,  on  tt<  , 
that  it  contravenes  the  local  liw  of  EiflnL 
without  very  clear  ground  appearing  i*  n<i 
statute. 
The  English  Statutes  of  Mortmain  do  not  opirrii' 
to  invalidate  a  gift  of  money  coupled  «i&  a 
obligation  to  lay  it  out  in  land,  bequeathed  bf  • 
valid  will. 
A  domiciled  inhabitant  of  the  Ctiony  ofTtHonkl 
by  his  will,  which  was  valid  according  to  tkt  ki 
of  Victoria,  beqiteathed  a  sum  of  money  k" 
MayorandCorporationoftheeityofCanterhi 
in  England,  for  the  purpose  of  buytng  a  sUeJti^ 
and  erecting,  a  free  library. 
Held  {reversing  the  judgment  of  the  court  bth 

that  the  bequest  uias  valid. 
Attorney-General  v.  MUl  (5  Bli.  N.  S.  SSS 
Dow  &  Clark,  393)  discussed  and  dittingvv 
This    was    an    appeal   brought  by  the  ms; 
aldei-men  and  citizens  of  the  city  of  Canterl 
in  England,  from  the  judgment  of  the  full 
of  the  Supreme  Court  of  the  Colony  of  Victorii 
The  facts  are  fully  stated  in  the  judgment 
July  12. — The  case  came  on  for  aigument  b^ 
Lords  Watson,   Hobhouse,  Morris,  and  Shaol 
and  Sir  B.  Couch. 

Everitt,  Q.G.  and  Dauney,  for  the  appellautt 
argued  that  the  testator  was  domiciled  in  Viefari 
at  the  time  that  he  made  his  will,  and  at  the  dat 
of  his  death,  and  that  the  will  must  be  coub/oM 
according  to  the  law  of  Victoria,  where  the  Englial 
Statutes  of  Mortmain,  or  any  similar  enactment* 
are  not  in  force.    See 

Attomey-Oeneral  v.  Stewart,  2  Mar.  143; 
Whifier  v.  Hume,  7  H.  of  L.  Ca«.  124  : 
Je*  V.  McKinney,  60  L.  T.  Eep.  287  :  14  App.  Ci.'.  ~. 
It  is  not  a  bequest  of  land  to  the  trustees,  bnt  > 
bequest  of  money  which  they  can  lay  exit  nnte 
the  Act  51  &  52  Vict.  c.  42.    The  bequest  is  net 
invalid,  as  it  may  be  validly  carried  out  bytk 
corporation.    See  17  &  18  Vict.  c.  112  (the  Lltewj 
and  Scientific  Societies  Act).  18&l»Tict  c.^ 
(Public  Libraries),  and  the  Public  Librari«e  Ad 
1892  (55  &  56  Vict.  c.  53).    See  also  Earritom  r. 
Corporation  of  Southampton  (2  Sm.  &  Gi£  3371 
where  a  bequest  was  held  valid  under  8  i  9  Vitt 
c.  4Si  ;'and  Incorporated  Society  v.  Sichardt  il  Dt. 
&  War.  258).    The  proper  course  is  to  psyoTer 
the  fund  to  the  corporation,  and  leave  it  to  them 
to  see  if  they  can  carry  out  the  bequest : 
Forbes  v.  Forbes,  18  Beav.  552  ; 
Chamberlayne  v.  Brwheit,  27  L.  T.  Eep.  92 :  L  B<P- 
8  Ch.  206.  
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Ihe  Acts  only  apply  to  persons  domiciled   in 
England. 

Hie  Attorney-General  (Sir  J.  Bigby,  Q.C.)  and 
Metkold.  for  the  respondents,  the  Melbourne 
Boepital,.  contended  that  the  Statutes  of  Mort- 
nain  were  an  integral  part  of  the  English  law  of 
»ai  property.  They  were  passed  to  prevent 
^iglish  land  from  being  tied  up.  It  is  not  a 
mestion  of  personal  abiuty  or  disability,  but  of 
lie  English  real  property  law.  If  an  Englishman 
iomiciled  in  England  cannot  do  this,  how  can  a 
Bon  domiciled  in  the  colony  P  (See  Attomey- 
jkneroi  t.  Day,  1  Yes.  sen.  218 ;  Attorney-General 
r.  MUl,  3  Boss.  328 ;  affirmed  on  app^,  5  Bli. 
y.  S.  693;  2  Dow  &  Clark,  398.)  Westlake  in 
ie  "Private  International  Law  "  (3rd  edit.  18901, 
act  165,  p.  191,  and  Starr  in  his  "  Conflict  of 
Laws,"  sect.  446,  lay  down  the  law  in  accordance 
rith  the  judgment  of  the  court  below.    See  also 

Sngden's  "  Law  of  Property,"  P-  419  j 

Maelc  T.  Tounuend,  16  Yes.  330. 

Fhe  gift  is  void  under  the  statute  51  &  52  Vict. 

C.  E.  Jones  and  DimUyp  SHI,  for  the  executors, 
look  no  part  in  the  argument,  but  submitted  to 
hs  judgment  of  the  court. 

Everitt,  Q.C.  was  heard  in  reply. 

Their  Lordships  required  further  argument, 
od,  on  the  1 7th  July,  the  case  was  re-argued 
lefore  the  same  board.,  with  the  addition  of  the 
Sari  of  Selbome  and  Lord  Macnaghten,  by 
beritt,  Q.C.  for  the  appellants,  and  Sir  J.  Bigby, 
^C.  (A.-G.)  for  the  respondents. 

Li   addition   to  the  authorities    cited  on  the 
Herious  argument,  they  referred  to 
Borreiby  t.  Holliru,  9  Mod.  221  ; 
Attorney-General  t.  Grave*,  Ambl.  155  ; 
I      OUfhant  V.  Hendrie,  1  Bro.  C.  C.  571. 

At  the  conclnsion  of  the  arguments,  their  Lord- 
Ups  took  time  to  consider  their  judgment. 

Not.  10.  —  Their  Lordships'  judgment  was 
Idiveredby 

Lord  HOBHOUSE. — On  the  13th  June  1891, 
1. 0.  Beaney,  an  inhabitant  of  Melbourne  and  a 
lamiciled  Victorian,  died,  having  by  a  codicil  to 
bis  will  bequeathed  legacies  to  uie  appellants  in 
ibe  following  terms : — "  I  direct  my  said  trustees 
to  pay  to  the  mayor  and  corporation  of  the  said 
liij  of  Canterbury,  for  the  time  being,  the  sum  of 
lO.OOOZ.  for  the  purpose  of  their  buying  a  suitable 
piooe  of  ground  at  Canterbury  aforesaid,  and 
meting  thereon,  with  as  little  delay  as  possible,  a 
bee  library  and  reading-room  for  the  working 
duKs,  such  building,  when  erected,  to  be  called 
'The  Beaney  Institute  for  the  Education  of 
Working  Men.'  And  I  also  bequeath  to  the  said 
mayor  and  corporation  of  the  said  city  of  Canter- 
1x17  all  my  medical  diplomas  and  military  com- 
Busrions  for  the  purpose  of  their  being  hung  up 
and  exhibited  in  the  principal  hall  of  the  said 
bailding  so  to  be  erected  as  aforesaid."  By 
soother  codicil  he  bequeathed  some  more  articles 
of  a  like  kind  in  a  like  way.  His  residuary 
legatees  are  certain  charitable  institutions  in 
Helboame,  out  of  which  the  respondents  have 
Wn  selected  to  defend  the  interests  of  all.  They 
contend  that  the  gift  to  the  appellants  must  fail 
I7  reason  of  the  English  statute  law  which 
restricts  gifts  to  charitable  uses.  The  case  was 
argued  before  Mr.  Justice  A'Beckett  upon  certain 


questions  propounded  for  the  court  to  answer,  and 
by  his  answers  that  learned  judge  maLatained  the 
validity  of  the  gifts,  and  directed  the  executors  to 
comply  with  the  directions  of  the  testator.  He 
finds  that  there  is  nothing  in  the  law  of  Victoria 
to  forbid  such  a  testamentary  gift.  He  adds  : — 
"  If  it  had  not  been  shown  that,  under  the  law  as 
it  stands  in  England,  the  corporation  of  Canter- 
bury could  not  lawfully  spend  10,000i,  in  buying 
land  and  erecting  a  building  as  contemplated  by 
the  testator,  and  thei-efore  that  the  object  of  the 
testator  could  not  lawfully  be  accomplished,  I 
should  not  direct  the  executoi-s  to  pay  the  legacy 
to  the  corporation.  This  has  not  been  shown.  It 
appeals  that  the  corporation  could  lawfully  have 
expended  10,0O0Z.  in  this  manner  if  the  testator 
ha^L  sent  the  money  to  them  in  his  lifetime,  and 
that  they  will  have  the  right  to  spend  it  in  this 
manner  if  sent  them  by  his  executoi-s  as  directed 
by  his  will."  The  residuary  legatees  appealed, 
and  the  Fall  Court  varied  the  decision  of  the 
first  court  by  holding  that  the  bequest  of  money 
was  invalid,  and  the  bequests  of  chattels  valid. 
The  reasons  of  the  three  learned  judges  are  in 
substance  identical.  They  consider  that,  as  the 
10,0002.  is  given  for  the  purchase  of  land  in 
England,  the  case  is  the  same  as  if  the  testator 
had  actually  devised  land  of  his  own  in  England, 
and  they  argue,  justiy  enough,  that  nobody  can  so 
operate  6n  English  land.     From  their  order  the 

E resent  appeal  is  brought,  and  their  Lordships 
ave  to  consider  whether  it  is  right.  Of  course 
there .  is  no  doubt  of  the  competency  of  the 
English  Legislature  to  forbid  such  gifts.  The 
question  is  whether  it  has  done  so  P  It  would 
seem  that  this  is  the  first  occasion  on  which  such 
a  question  has  come  into  this  court  for  decision. 
It  appears  to  their  Lordships  that  the  arguments 
relied  on  by  the  full  court  and  by  the  respondents' 
council  at  this  bar  err  in  exaggerating  the  amount 
of  prohibition  imposed  by  t£e  English  statute, 
and  in  ascribingto  it  a  more  absolute  effect  than 
it  really  has.  The  Attorney- General,  indeed,  in 
his  ai^foment  for  the  respondents,  insisted  on  the 
tiUe  of  the  Act  of  9  Geo.  2,  c.  36,  passed  in 
the  year  1736 — "An  Act  to  restrain  the  dispo- 
sition of  lands,  whereby  the  same  become  inalien- 
able." That  title  correctly  expresses  the  object 
of  the  Act;  but  it  is  manifest,  from  the  preamble 
and  the  operative  parts  of  the  Act,  that  it  does 
not  purport  to  restrain  every  such  disposition,  nor 
does  the  titie  say  that  it  does.  If  there  was  an 
absolute  prohibition  of  all  gifts  of  lands  for 
charitable  uses,  Mr.  Beaney's  gift  could  not  take 
effect.  But  as,  in  fact,  the  English  statutes  leave 
all  persons  as  free  as  they  were  by  common  law 
to  give  or  to  receive  any  amount  of  land  for  those 
purposes,  provided  only  that  they  observe  the 
positive  rules  prescribed  for  them,  the  question  in 
each  case  is  whether  the  mode  of  acquiring  land 
is  a  lawful  or  a  forbidden  one.  The  statute  which 
now  governs  this  question  was  passed  in  1888 


(51  &  52  Vict.  c.  42),  and,  according  to  a  modem 
practice,  it  has  no  preamble  to  give  the  key  to  its 
policy.  But  it  is  mainly  an  Act  of  consolidation ; 
if  it  effects  any  alteration  in  the  previous  law, 
the  difference  does  not  concern  the  question  now 
to  be  decided;  and  it  must  be  taken  that  its 
provisions  rest  upon  precisely  the  same  policy 
as  those  of  the  statute  9  Geo.  2,  c.  36.  The 
preamble  of  that  statute  refers  to  the  older 
statutes  passed  to  restraia  the  mischiefs  of  gifts 
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in  morimun.  Then  it  prooeeda :  "  NeveiiheleBS, 
this  public  mischief  has  of  late  greatly  increased 
bv  many  large  and  improvident  alienations  or 
dispoBitdons  made  by  languishing  or  dying  persons, 
or  oy  other  persons,  to  uses  called  '  charitable 
uses,  to  take  place  after  their  deaths,  to  the 
disherison  of  their  lawful  heirs;  for  remedy 
whereof  it  be  enacted,"  &c.  This,  then,  was  the 
mischief  which  the  Legislature  desired  to  abate 
— the  increase  of  land  held  in  mortmain  by  gifts 
which  may  for  brevity,  and  somewhat  loosely,  be 
termed  "  deathbed  gifts."  The  mode  taken  to 
restrain  this  mischief  was  to  enact  that  no  land, 
nor  any  money  to  be  laid  out  in  the  purchase  of 
land,  should  be  given  to  any  person  for  the  benefit 
.of  any  charitable  use,  unless  the  gift  be  made  by 
.deed  executed  twelve  calendar  months  at  least 
before  the  death  of  the  donor,  and  enrolled  in 
-  Chancery  within  six  calendar  months  of  its  execu- 
tion, and  unless  the  gift  be  made  to  take 
immediate  effect.  Anottier  section  extends  the 
prohibition  to  charges  affecting  land,  which  is  a 
large  class,  at  that  date  a  much  larger  relative 
class  than  now,  of  personal  estate ;  and  it  declares 
that  the  prohibited  gifts  shall  be  absolutely  null 
and  void.  Therefore,  in  all  cases  of  wtils  to 
which  the  statute  applies,  such  gifts  are  prohibited 
by  its  express  terms.  It  is  expressly  enacted  that 
the  statute  shall  not  extend  to  the  grant  of  any 
estate  in  Scotland.  After  a  time  came  the  ques- 
tion whether  it  extends  to  the  colonies,  and  that 
.question  was  settled  in  the  negative  in  the  case  of 
Tke  Attorney -Oeneral  v.  Btewart,  decided  by  Sir 
William  Grant  in  the  year  1817  (2  Mer.  143). 
He  considered  that  both  the  mischief  struck  at 
1>T  the  Act  and  the  methods  prescribed  for  lawful 
-gifts  were  of  a  local  character,  peculiar  to 
England.  Therefore,  he  held  that  the  Act  did 
not  extend  to  Grenada,  though  it  is  in  general 
terms,  and  though  the  laws  of  England  hi^  been 
extended  in  general  terms  to  the  island  when  first 
ceded  in  1763,  and  again  when  recovered  in  1784. 
That  opinion  has  ever  since  prevailed,  and  in  the 
case  of  the  Gilchrist  foundation.  Whicker  v.  Hume 
(7  H.  L.  C.  124),  it  was  applied  to  a  gift  of  land 
in  New  South  Wales.  In  that  state  of  the  law 
the  present  Act  of  1888  was  passed  .  By  sect.  4, 
sub- sect.  1,  it  is  enacted  thus :  "  Subject  to  the 
savings  and  exceptions  in  this  Act  every  assur- 
ance of  land  to  or  for  the  benefit  of  any  charitable 
uses,  shall  be  made  in  accordance  with  the  require- 
ments of  this  Act,  and  luless  so  made  shall 
be  void."  The  requirements  of  the  Act  are 
substantially  those  of  the  Act  of  1736.  If  the 
assurance  is  of  peisonal  estate,  not  being  stock  in 
the  public  funds,  it  must  be  made  by  deed 
enrolled  within  six  months  of  the  execution,  and 
if  it  is  not  made  for  full  and  valuable  considera- 
tion, executed  twelve  months  before  the  death  of 
the  assuror.  By  the  interpretation  clause,  the 
term  "assurance"  includes  a  will.  This  Act, 
therefore,  subject  to  some  special  exemptions, 
prohibits  "  death-bed  gifts  "  as  strictly  as  does  the 
earlier  Act.  But  it  is  impossible  to  suppose  that 
the  English  Legislature  intended  to  affect  a  will 
subject  to  the  law  of  Victoria.  All  the  reasons 
against  such  a  construction  which  were  applied  to 
the  earlier  enactment  apply  to  the  later  one.  It  is 
expressly  declared  that  the  Act  does  not  extend 
to  Scotland  or  Ireland.  To  declare  that  a  bequest 
made  by  a  colonial  will  shall  be  void  on  the 
ground   that   it   contravenes   the   local  law  of 


England  may  not  be  beyond  the  oompeteooe  d 
the  Imperial  Parliament,  but  is  quite  beyond  its 
ordinary  scope,  and  such  an  intcoition  oogU  sot 
to  be  imputed  to  it  without  very  clear  gronadE. 
Seeing,  indeed,  that  the  repealed  and  oonsolidiiK 
statutes  did  not  apply  to  the  colonies,  and  tkt 
Scotland  and  Ireland  are  expressly  excepted  fm 
the  new  statute,  it  is  impossible,  without  expmi 
words,  to  suppose  that  there  was  any  intention  dt 
affecting  ih»  colonies  I^  the  new  statute  Hore- 
over,  Sir  William  Grant's  other  reasons  applj 
exactly  to  the  present  question.  It  cannot  tarn 
been  intended  that  meuiods  of  a  local  chsractier 
prescribed  for  TnaUng  a  lawful  gift  should  be 
adopted  in  a  distant  colony,  or,  if  not,  that  the 
gift  should  be  invalid.  Indeed,  the  case  foi  tk 
residuary  legatees  is  not  rested  on  any  sodi 
broad  gpround  as  this.  The  courts  below  ait 
agreed  that  the  Victorian  testetor  is  quite  fiee  to 
make  such  a  gift  as  he  has  made ;  nor  has  tlie 
contrary  been  contended  here.  But  for  that  oondn- 
sion  the  word  "  assurance  "  in  this  Act  mustremn 
the  qualification  that  it  means  something  wfaidtii 
governed  by  English  law.  Of  course,  it  is  adifferait 
thing  to  say  that  English  law  must  decide  whetler 
EngUsh  Isjid  can  be  bought  with  money  oomiiis 
from  such  a  source  as  a  foreign  will ;  and  thkt,  'i 
it  decides  in  the  negative,  the  bequest  must  bSl 
not  because  it  is  ill^al,  but  because  it  is  impoan- 
ble  of  execution.  The  Attorney-General  stai«d 
broadly  that  the  prohibitions  of  the  Statntea  d 
Mortmain  are  an  integral  part  of  the  English  Itv 
of  real  property.  So  they  are ;  but  the  qoestioi 
is  how  far  tkey  operate.  The  suggestion  is  tint 
they  operate  to  invalidate  gifte  of  money,  coupled 
with  an  obligation  to  lay  them  out  in  land,  if  tii^ 
have  their  origin  in  a  will,  though  a  peifectij 
valid  will.  Their  Lordships  cannot  find  such  s 
prohibition  in  the  Act.  They  have  reached  tl» 
conclusion  that  this  will  is  not  invalidated  bj 
sub-sect.  1.  At  what  point,  then,  of  the  tranase- 
tions  does  the  English  law  come  in  ?  Not  between 
the  Victorian  testetor  and  his  Victorian  executor. 
In  their  Lordships'  view  the  English  law  «ill 
operate  whenever  a  purchase  of  land  for  the 
chariteble  uses  is  effected,  but  no  earlier.  The 
assurance  of  that  land  must  be  made  in  accord- 
ance with  the  provisions  of  the  Act.  Anybody 
may  give  money  for  such  a  purpose  in  the  per- 
mitted mode.  The  testator  mignt  himself  hxn 
bought  land  in  Canterbury,  and  have  devoted  it 
to  chariteble  uses  quite  lawfully.  What  he  might 
do  himself  he  might  do  through  trustees,  by  giving 
money  to  trustees  for  the  purpose  of  acqniiinK 
land  in  a  lawful  way.  Is  there  anything  to  pr»- 
vent  him  from  ordering  his  executors  to  do  the 
same  thing  P  The  answer  is  that  his  will  is  not 
affected  by  English  law.  It  is  a  ralid  will,  Innd- 
ing  on  his  executors;  and  a  Victorian  oonit  of 
justice  should  direct  them  to  perform  thor 
obligation.  It  has  been  contended  very  eamestij 
that  the  point  is  settied  by  the  decision  in 
Attomey-Oenercd  v.  MiU  (2  Dow  &  Clark,  383). 
In  that  case  the  testetor  was  a  native  of  Mon- 
trose. He  spent  many  years  in  the  island  of 
Cariacon,  where  he  owned  land  and  amassed  s 
large  fortune.  He  returned  to  Montioae,  and 
steyed  there  about  five  years.  Then  he  came  to 
England  and  resided,  firat  iit  London,  and  after- 
wards in  Bath  up  to  his  death  in  1805— fourteen 
years  aftei-wards.  In  1791  he  executed  a  will  and 
a  deed,  by  which  he  gaye  money  to  be  invested  in 
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he  purchase  of  land,  ordering  the  income  to  be 
sia  to  certain  Scotcli  tmatoes  for  the  benefit 
f  indigent  ladies  in  Montrose.  His  wiU,  with 
our  codicils  aU  in  English  form,  was  proved  in 
Sngland.  In  his  will  and  contemporaneous  deed 
e  described  himself  as  of  the  island  of  Caiiacou, 
ow  residing  in  Maiylebone.  His  codicils,  it  was 
tated  at  the  bar,  contained  similar  descriptions. 
Bs  foreign  assets  were  transmitted  to  England 
nd  were  administered  under  the  direction  of  the 
kmxt  of  Chancery,  and  were  subject  to  a  decree 
rhich  paid  no  regard  to  the  charitable  gift.  Subse- 
nentlj  an  information  was  filed  by  the  Attomey- 
ieneraJ  for  the  establishment  of  the  charity  by 
orchase  of  land  in  Scotland.  It  was  held  by 
jord  Lyndhnrst,  first  in  Chancery  and  afterward 
n  the  House  of  Lords,  that  the  testator  must  be 
Ekken  to  hare  directed  the  purchase  of  land  in 
ingland,  and  that  his  gift  contravened  the  mort- 
aam  laws  and  was  void.  It  is  now  argued  that 
he  testator  was  a  domiciled  Scotchman,  and  that 
he  case  decides  that  a  bequest  of  money  in  a 
kotch  will  directing  the  purchase  of  land  in 
ingland  for  a  charity  is  a  void  bequest.  But  the 
issnmption  that  the  testator  had  a  Scotch  domicile 
8  not  warranted  by  anything  to  be  foimd  in  the 
sports.  In  the  meagre  history  of  his  life  there 
s  mnch  to  snggest  arguments  for  an  English 
bmicile,  and  the  counsel  for  the  Attorney- General, 
rho  was  contending  for  the  validity  of  the  gifts, 
Ed  not  suggest  any  other  domicile.  The  word 
'  domicile  occurs  only  twice  in  the  reports  of  the 
Base.  In  one  of  them  (2  Dow  &  Clai-k,  394)  the 
reporter  uses  a  casual  expression  to  the  efFect  that 
gn  leaving  Cariacou  the  testator  resumed  his 
Jomicile  in  Montrose,  an  expression  which  Lord 
St.  Leonards,  writing  many  years  afterwards, 
Kpeated.  But  the  Scotch  origin  of  the  testator 
ud  his  connection  with  Montrose  were  only  nsed 
U  arguments  to  show  that  he  contemplated  the 
parchase  of  land  in  Scotland,  a  conclusion  which 
one  of  the  reasons  appended  to  the  appellant's 
esse  urged  the  House  to  adopt,  "  even  if  he  were 
domiciled  in  England."  For  some  reason,  doubt- 
leas  a  snf&cient  one,  it  was  the  common  ground  of 
argument  that  the  will  was  governed  from  first  to 
last  by  English  law.  There  is  not  a  trace  in  the 
Teported  statements,  arguments,  or  judgments, 
ttutt  anybody  asked  what  would  be  the  effect  of  a 
'"ill  not  governed  by  English  law,  which  is  the 
jnestion  now  propounded  to  their  Lordships.  It 
M  true  that  Mr.  Justice  Story  ("  Conflict  of  Laws," 
«ct.  446)  and  Mr.  Westlake  ("Private  Inter- 
national Law,"  sect.  165)  both  treat  the  decision 
M  coyering  the  case  of  a  foreign  will.  But,  on 
examining  the  case,  that  appears  to  their  Lordships 
to  be  a  misapprehension  of  the  point  really  decided. 
So  far  as  they  know,  the  pi-esent  question  is  wholly 
TOtonched  by  authority.  The  Attorney-General 
dw^t  on  the  amount  of  land  which  might  be 
nought  into  mortmain  if  such  bequests  as  these 
were  allowed  to  take  effect.  Such  considerations 
«an  hardly  influence  the  construction  of  a  statute, 
***pt  8o  far  as  they  may  appear  to  have  been 
present  to  the  minds  of  its  framers.  Their  Lord- 
ships can  hardly  suppose  that  anyone  would  feel 
•^rm  at  the  idea  of  foreigners  giving  large  sums 
«  money  to  Enelish  purposes ;  and  if  it  do  true 
wiat  this  is  the  first  case  of  its  kind  to  come  into 
*ourt,  the  experience  of  a  century  and  a  half  tends 
to  prove  the  futility  of  any  such  alarm.  But, 
•wweTer  that  may  be,  their  Lordships  must  con- 


strue the  words  of  the  statute  according  to  their 
plain  meaning,  and  leave  it  to  the  Legislature  to 
enact  further  prohibitions,  if  found  expedient. 
The  result  is  that  their  IJordships  will  numbly 
advise  her  Majesty  to  discharge  the  order  of  the 
full  court,  except  so  far  as  it  deals  with  the  costs 
of  the  appeal,  and  to  restore  the  order  of  A'Beckett, 
J.  It  has  seemed  right  to  both  the  courts  below 
that  the  costs  of  all  parties  to  the  litigation  should 
be  paid  out  of  the  testator's  estate,  those  of  the 
plaintiffs,  who  are  the  executors,  beine  taxed  as 
between  solicitor  and  client.  Their  Iiordships 
have  been  asked  to  follow  the  same  course  in 
disposing  of  the  costs  of  this  appeal,  and  the 
residuary  legatees  raise  no  objection.  Their 
Lordships  wiU  order  accordingly. 

Solicitors  for  the  appellants,  Speeehly,  Mvmford, 
Landon,  and  Badgers. 

Solicitors  for  the  residuary  legatees  (respon- 
dents), Anderson  and  Sons. 

Solicitors  for  the  executors  (respondents), 
Pheljas,  Sidgwiek,  and  BiddU. 
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(Before  Likdlet,  Lopes,  and  Dayet,  L. JJ.) 

Be  Pabkxs  ;  MosoAsr  v.  Hill,  (a) 

APPEAL  7KOM  THE  CHANCEKT  DIVISION. 

Principal  and  surety — Co-sureties — Contribution 
—Banhrtiptey  of  one  co  surety — Payment  of 
whole  debt  and  assignment  thereof  to  other  co- 
surety— Proof  for  whole  debt — MereantiU  Law 
Amendment  Act  1856  (19  <i^  20  Vict.  c.  97),  s.5. 

A  surety  who  has  paid  off  the  whole  debt  and  taken 
an  assignment  thereof  from,  the  creditor  is 
entitled  to  prove  in  the  bankruptcy  of  his 
co-surety  for  the  full  amount  of  the  d^bt,  but 
cannot  receive  more  by  way  of  dividends  than  the 
prmrortion  of  the  whole  debt  which  his  eo-surety 
M  bound  to  contribute. 

One  of  three  co-sureties  executed  a  deed  of  assign- 
ment in  favour  of  his  creditors.  The  principal 
debtor,  a  company,  went  into  liquidation,  and 
the  creditor  sent  in  a  claim  agairut  the  estate  of 
the  bankrupt  surety.  The  ttoo  other  co-sureties 
paid  off  the  principal  creditor,  and  took  an 
assignrnfCivt  of  the  whole  debt  and  the  benefit  of 
the  creditor's  claim  against  the  bankrupt  co- 
surety. 

Held,  that  the  solvent  co-sureties  were  entitled  to 
prove  against  the  estate  of  the  bankrupt  eo-surety 
for  the  whole  amount  of  the  debt,  but  not  to 
receive  dividends  amounting  to  more  than  the 
proportion  of  the  whole  debt  for  which  the  bank- 
rupt co-sure^  was  liable,  namely  one-third. 

Decision  of  Kekewieh,  J.  (ante,  p.  327)  affirmed. 
Ex  parte  Stokes  (D«  G.  618)  followed. 

Appeal  from  Kekewieh,  J. 

Three  persons  became^  liable  as  sureties  for  a 

debt.  The  principal  debtor,  a  company,  afterwards 

went  into  liquidation. 

One  of  the  co-sureties,  J.  C.  Parker,  executed  a 
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deed  of  a88i(ici"z>^i>t  in  favour  of  his  creditors,  and 
the  principal  creditor  sent  in  a  claim  for  the  full 
amount  due  to  him  on  the  deht  for  which  Parker 
was  co-surety.  The  two  solvent  sureties  paid  the 
debt,  and  the  debt  and  all  securities  for  it,  and  the 
benefit  of  all  claims  against  the  estate  of  Parker, 
were  assigned  to  them  bj  the  creditor.  They 
then  claimed  to  prove  against  the  estate  of 
Parker  for  the  full  amount  of  the  debt  paid  by 
them,  and  to  receive  a  dividend  on  the  whole  of 
that  sum,  but  admitted  that  the  amount  actually 
received  by  them  ought  not  to  exceed  one-third 
of  the  total  amount  of  the  principal  debt,  that 
bong  the  amount  for  which  Parker  was  liable,  as 
between  the  three  co-sureties. 

Kekewich,  J.  held  that  their  claim  could  be 
maintained,  and  from  this  decision  the  trustee 
for  Parker's  creditors  appealed. 

T.  B.  Napier  for  the  appellant. — The  co-surety 
is  only  liable  to  pay  one-third  of  the  whole  debt, 
and  therefore  only  a  proof  for  that  sum  can  be 
admitted: 

Er  parte  Srumdon,  44  L.  T.  Rep.  830  ;  17  Ch.  Div. 
44; 

Wolmerhaugen  v.  Gtillich  68  L.  T.  Bep.  7o3  :  (1893) 
2  Ch.  514 ; 

Re  Bir  J.  J.  Ennit;  Coles  v.  Peyton,  69  L.  T.  Hep. 
738  ;  (1893)  3  Ch.  238  ; 

Mercantile   Law  Amendment  Act   1856  (19  &   20 
Vict.  0.  97),  a.  5. 

His  liability  cannot  be  increased  by  the  fact  that 
he  is  insolvent.  If  this  decision  is  correct,  the 
respondents  will  receive  a  larger  dividend  than 
the  other  creditors.  Ex  parte  Stokes  (De  G.  618), 
which  is  relied  on  by  the  respondents,  is  inconsistent 
with  Em  parte  Snowdon  (ubi  svp.). 

SaSUy,  for  the  respondents,  referred  to 
Ex  parte  Btoiei  (ubt  sup.) : 
Re  ItMyn,  55  L.  T.  Eep.  834 ;  33  Ch.  Div.  575. 

LiNDLET,  L.J. — This  is  an  appeal  from  a  deci- 
sion of  Kekewich,  J.,  and  if  the  point  were  new 
and  not  covered  by  the  case  of  Ex  parte  Stokes 
(t(bt  tup.),  decided  in  1848, 1  should  nave  thought 
it  worthy  of  consideration  now.  I  think,  however, 
we  should  be  disturbing  the  rule  which  has  been 
long  established  if  we  were  to  allow  the  appeal. 
[His  Lordship  then  referred  to  the  facts.]  "VV  hat, 
then,  are  the  rights  of  thede  two  sui'eties  against 
the  estate  of  the  third  suretv,  which  is  oeing 
administered  under  the  pi-ovisions  of  the  deed  I 
have  mentioned  ?  Thev  say  they  are  entitled  to 
the  benefit  of  the  proof  of  the  principal  creditor 
for  the  principal  sum,  although  they  admit  they 
are  only  entitled  to  receive  dividends  to  the 
amount  of  one-third  of  the  amount  of  the  whole 
claim.  The  question  turns  on  sect.  5  of  the  Mercan- 
tile Law  Amendment  Act  1856,  which,  after  enact- 
ing that  a  surety  paying  a  debt  shall  be  entitled 
to  have  assigned  to  him  the  security  held  by  the 
creditor  and  to  stand  in  the  place  of  the  creditor, 
provides  that  "no  co-surety,  co-contractor,  or 
co-debtor  shall  be  entitled  to  recover  from  any 
other  co-surety,  co-contractor,  or  co-debtor  by  the 
means  aforesaid  more  than  the  just  proportion  to 
which,  as  between  those  pai-ties  themselves,  such 
last-mentioned  person  shall  be  justly  liable."  If 
the  matter  were  res  nova  4t  might  be  more  consis- 
tent with  justice  to  accede  to  Mr.  Napier's  con- 
tention, and  hold  that,  as  the  sm-eties  wei"e  only 
entitled  to  recover  one- third  of  the  debt  each,  they 
were  only  entitled  to  prove  for  one-third.    But 


since  1848  a  different  rule  has  prevailed,  and  I 
think  therefore  the  order  appealed  from  is  ridiL 
and  that  the  two  co-sureties  must  be  allovel  to 
prove  for  the  whole  debt  and  obtain  the  diTidend 
on  it,  but  they  must  not  receive  as  dividends  om 
of  the  estate  more  than  the  total  amonnt  icr 
which  Parker  was  liable. 

Lopes,  L.J. — ^I  am  of  the  same  opinioD.  I 
think  the  decision  of  Kekewich,  J.  was  right,  aid 
that  the  case  is  governed  by  authority. 

Datet,  L.J. — I  am  of  the  same  opinion.  It 
1805  Lord  Eldon  sud,  in  Ex  parte  ButtutorH 
(10  Ves.  409,  416) :  "  It  is  clear  where  a  person 
has  a  demand  upon  a  bill  or  a  bond  against  aevtnl 
persons,  and  no  part  of  that  demand  has  beea 
paid  before  the  bankruptcy  bv  any  of  them,  he 
may  prove  against  each;  and  the  circumstasw 
that  one  is  a  surety,  the  other  the  principal,  or  i 
co-surety,  as  between  themselves,  does  not  ^re  a 
right  to  stop  the  holder  receiving  dividends  until 
he  has  received  208.  in  the  pound:"  The  right  of 
creditors  is  to  prove  against  the  estate  for  the 
full  amount  of  tae  debt.  In  the  present  case  tva 
of  the  three  sureties  paid  off  the  whole  debt,  and 
they  ai-e  entitled  to  all  the  rights  and  remediw 
which  the  creditor  had  for  the  recovery  of  the 
debt.  One  of  thoee  remedies  was  to  prove  under 
this  deed.  They  are  entitled  to  the  benefit  of 
that,  but  only  to  the  extent  of  recouping  them- 
selves the  proper  proportion  of  the  deot  and 
they  only  claim  to  receive  dividends  to  the 
amount  lor  which  that  surety  was  liable.  That 
is  in  accordance  with  the  practice,  and  it  seems  t« 
me  to  be  the  logical  result  of  sect.  5  of  the  Mer- 
cantile Law  Amendment  Act  1856,  together  vith 
the  authorities  and  the  practice  in  bankrapt<7. 
As  to  what  would  have  been  the  result  if  the  prin- 
cipal creditor  had  put  in  no  claim  and  these  two 
sureties  had  claimed  to  prove  under  the  creditcsr^ 
deed  in  the  first  instance  in  their  own  ri^I 
express  no  opinion,  but  I  think  it  qtiite  possiUe 
that  their  riguts  would  have  been  different.  Bnt 
under  the  circumstances  of  this  case  I  think  the 
order  was  right,  and  that  the  appeal  must  be  dis- 
missed. 

Solicitors  for  the  appellant,  Sharpe,  Parlfr. 
and  Co.,  agents  for  Miller,  Stevens,  and  So»t. 
Norwich. 

Solicitors  for  the  respondents,  Oldman,  Clali- 
burn  and  Co.,  agents  for  D.  Havers,  Norwich. 


Aug.  3  and  4t. 
(Before  Lindlet,  Lopes,  and  Davet,  L.JJ.^ 

Be  PiCEABD;  ElHSLET  V.  MITCHELL,  (a) 
appeal  FBOM  the  CHANCEST  DITI8I0X. 

Mortmain  —  Corporation  —  Debenture  sUxt  — 
Charge  on  revenue  of  landed  and  other  propertf 
— Interest  in  land — Mortmain  and  Chariia^ 
Uses  Act  1888  (51  *62  Vict.  c.42). 

Corporation  debenture  stock  teas  by  the  Act  tturff 
tohich  it  was  created  charged  on  the  bormgi 
fund,  borough  rate,  the  watencorks  and  go*- 
works  undertakings,  and  improvement  ralet.am 
"  the  revenues  of  aU  landed  and  other  property 
vested  in  or  belonging  to  the  corporation." 

Held  (affirming  the  decision  of  North,  J.,  "0  X-  i- 
Bep.  395),  thai  there  was  only  a  general  chargf 

(a)  Beported  by  W.  a  Bus,  Eiq.,  Burlderct-Lar. 
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on  the  general  revenve  of  the  eorporaHon,  and 

not  a  mortgage  or  atsignment  of  the  rents  or  any 

tpeeific  property,  and  therefore  no  interest  in 

land  was  created    within    the   Mortmain   and 

Charitahh  Uses  Act  1888. 
This  was  an  originating  summons  taken  out  to 
ibtaia  a  decision  of  certain  questions  arising 
inder  the  will  of  Hannah  Fickard,  who  died  on 
he  29th  Jan.  1891,  but  before  the  passing  of  the 
Mortmain  and  Charitable  Uses  Act  1891  (t>4  &  55 
net  c.  73). 

The  testatrix  gave  her  residuary  estate  to 
«rtain  charities.  It  comprised  some  Leeds  Cor- 
Mration  Debenture  Stock,  and  it  was  contended 
hat  the  certificates  were  so  framed  as  to  confer 
m  the  holder  an  interest  in  land  within  the 
Hortmain  and  Charitable  Uses  Act  1888,  and 
lierefore  the  gift  of  the  stock  to  the  charities 
ras  void. 

The  stock  in  question  was  issued  under  the 
[jeeds  Improvement  Act  1877,  which  provides 
sect.  67)  that 

The  stock  created  and  issued  shall  be  a  charge  npon 
he  borough  fund,  borough  rate,  the  waterworks  and 
iisvorkx  undertakings,  and  the  improvement  rates,  and 
Ik  revenues  of  all  landed  and  other  property  rested  in 
>r  belonging  to  the  corporation  respectively  derived 
therefrom,  and  any  other  revenue  which  may  be 
leqnired  by  them,  but  such  stock  shall  be  distribnt- 
ible.  tmnsmissible,  and  transferable  as,  and  in  other 
tespects  have  the  incidents  of,  personal  estate. 

Certificates  of  the  stock  were  issued  under  the 
seal  of  the  corporation,  the  conditions  of  issue 
iieing  indorsed  thereon,  the  second  of  which  was 
in  these  terms : 

The  security  for  the  stock  and  the  due  pajrment  of 
file  interest  thereon  is  the  borough  fnnd  and  borough 
Hteii,  the  waterworks  and  gasworks  undertakings,  the 
kprovement  rates,  and  the  revenues  respectively  derived 
herefrom,  and  from  all  landed  and  other  property 
Teited  in  or  belonging  to  the  corporation,  and  any  other 
nrennes  which  may  be  acquired  by  them.  A  further 
smirity  for  the  redemption  of  the  stock  is  a  sinking 
timci,  which  is  established  and  invested  under  Govern- 
■Dent  anperrlsion. 

The  Municipal  Corporation  Act  1882,  s.  139, 
provides : 

The  rents  and  profits  of  all  corporate  lands,  and  the 
intcTest,  dividends,  and  annual  proceeds  of  all  money, 
itm.  chattels,  and  valuable  securities  belonging  or 
■payable  to  a  municipal  corporation,  or  to  any  member 
«f  officer  thereof  in  bis  corporate  capacity  .  .  . 
•liall  go  to  the  borough  fund. 

The  summons  was  heard  by  North.  J.,  who 
held  (70  L.  T.  Eep.  396)  that  the  stock  was  pure 
personalty. 

From  this  decision  the  testatrix's  next  of  kin 
appealed. 

Byrne,  Q,C.  and  E.  M.  Humphry,  for  the 
Reliant.— The  debentures  follow  the  words  of 
aisrge  in  the  Leeds  Improvement  Act,  and  the 
holders  could  by  means  of  a  receiver  intercept  the 
Wjts  of  the  iMid  belonging  to  the  corporation 
WMe  they  go  into  the  borough  fund.  The 
debentures  therefore  give  an  interest  in  land 
■"Jwan  the  Hortmain  Act : 

Hmc«e  V.  Chapman,  4  Ves.  642 ; 

'"^onifon  V.  Kempton,  Kay,  592  : 

Bwol  V.  Badley,  16  L.  T.  Eep.  762 ;  L.  Eep.  3  Ch. 

App.  672; 
S*  Wttlh ;  Comfortl  r.  Blliort,  53  L.  T.  Eep.  426 ; 
29Ch.DiT.947; 


Vhandler  v.  HoiKell.  35  L.  T.  Eep.  592 :  4  Ch.  Div. 

651: 
Re  David ;    Bvckley   v.  Royal   National    Lifeboat 

Institution.  62  L.  T.  Bep.  141 :  43  Ch.  Div.  27 ; 
Drtrer  v.  Broad,  68  L.  T.  Eep.  579 :  69  L.  T.  Eep. 

169 :  (1893)  1  Q.  B.  539,  744. 

giOPES,  L.J.  referred  to  Be  Uollon ;  Forbes  v. 
ardcastU.  69  L.  T.  Rep.  425.]  Finch  v.  Squire 
(10  Ves.  40)  is  a  distinct  authority  in  favour  of 
the  appellants.  Though  it  was  commented  on  in 
Attree  v.  Hawe  (38  L.  T.  Rep.  733 ;  9  Ch.  Div.  337) 
and  Be  Harris  ;  Jacson  v.  Governors  of  Queen 
Anne's  B(mnty  (43  L.  T.  Rep.  116  ;  15  Ch.  Div. 
561)  it  has  never  been  expressly  overruled,  and  is 
good  law.  In  Payne  v.  Esdaile  (59  L.  T.  Rep. 
568,  572 ;  13  App.  Gas.  613,  628)  it  was  referred  to 
by  Lord  HerscheU  without  any  suggestion  that  its 
authority  had  been  shaken.  Besides,  Be  Harris 
(ubi  sup.)  is  quite  consistent  with  and  distinguish- 
able from  Finch  v.  Squire.  In  Attree  v.  Have 
(uhi  sup.)  the  charge  was  on  the  net  profits  of  the 
undertaking.  In  Ashworth  y.  Munn  (43  L.  T. 
Rep.  553;  15  Ch.  Div.  363)  it  was  pointed  out 
that  the  question  is  not  whether  the  testator  or 
legatee  could  get  possession  of  any  land,  but 
whether  he  had  an  interest  in  or  a  charge  on  land. 
Cozens-Hardy,  Q.C.  and  Warrington  for  the 
charities. — Under  the  Municipal  Corporations 
Act  1882  (45  &  46  Vict.  c.  50),  ss.  139, 140,  these 
rents  must  go  into  the  borough  fund.  No  holder 
of  the  stock  could  enfoixse  any  claim  against  the 
land.  By  the  Local  Loans  Act  1875  (88  &  39 
Vict.  c.  83,  s.  6)  it  is  provided  that,  where  coipora- 
tion  debenture  stock  is  a  charge  upon  property 
otiier  than  the  local  rates,  and  it  is  intended  that 
the  property  should  be  sold  for  raising  the  money, 
a  declaration  shall  be  made  by  the  lo^  autiiority 
at  the  time  of  the  issue  of  the  stock,  and  that  was 
not  done  here.  Although  Finch  v.  Squire  {ubi 
sup.)  has  never  been  expressly  overruled,  the 
decision  cannot  be  considered  as  law  after  what 
was  said  by  Bacon,  V.C.  in  Attree  v.  Hane  {ubi 
sup.)  and  Jessel,  M.R.  ia  Be  Harris;  Jacson  v. 
Governors  of  Queen  Anne's  Bounty  (ubi  sup.). 
The  possession  of  land  is  merely  incidental  to  the 
nndertakuig  of  the  corporation,  and  these  stock- 
holders are  interested  onlv  in  the  profits  of  the 
undertaking  and  not  in  the  land.  The  case  of 
Fineh  v.  Squire  was  decided  on  the  ground  that 
it  was  governed  by  Knapp  v.  Williams  (4  Ves. 
430,  n.),  where  it  was  held  that  a  mortgage  of  turn- 
pike tolls  was  an  interest  in  land  within  the  statute. 
But  Fineh  v.  Squire  was  a  mortgage  of  poor  rates 
and  county  rates,  and  there  is  a  great  difference 
between  the  two  cases.  If  a  receiver  were 
appointed  of  th^  toUs  he  could  go  to  the  toU- 
houae  and  actually  take  them.  He  could  not 
collect  the  rates.  These  debentures  are  not  a 
charge  on  any  particular  rate,  or  the  i-ents,  but  on 
the  whole  of  the  undertaking  of  the  corporation. 
The  rents,  together  with  the  rates,  profits  on  the 
gas  and  water  works,  &c.,  go  into  the  boroueh 
fund,  out  of  which  the  necessary  expenses  of  the 
corporation,  such  as  the  cost  of  the  police,  are 
paid.  A  debenture  which  creates  a  charge  on  the 
profits  of  an  undertaking  does  not  create  an 
interest  in  land,  although  that  undertaking 
includes  rents : 

Attree  v.  Haire  {vbi  sup.) ; 
Re  Watts;  Comford  v.  Elliott  (ubi  »up.) ; 
Be  Christmas;  Xartin  v.  Lacon,  55  L.T.  Eep.  197  j 
33  Ch.  Div.  332 ;  (^  \ 
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B»  Ttrhury't  BHatt ;  Ker  t.  Dmt,  62  L.  T.  Bap.  55  i 
Be  Parker  I  WignaU  ▼.  Park,  61  L.  T.  Bep.  257; 

(1891)1  Ch.  682; 
Be  HoUon;  Forbte  t.  Bardetutle  (ubi  eup.) ; 
Be  Tkomftons  Bedford  t.  Teal,  63  L.  T.  Bep.  471 ; 

45  Cb.  DiT.  161 ; 
Be  Holmeii  BoUnet  t.  Holmee,  63  L.  T.  Bep.  477. 

A  gift  of  arrears  of  rent  does  not  give  an  interest 
in  und: 

Edwardt  T.  Hall,  6  De  O.  M.  &  G.  74. 

A  receiver  of  these  rents  could  not  touch  them 
until  they  were  in  an-ear.  A  rate  is  not  an 
interest  in  land.  It  is  merely  a  contribution  to 
certain  expenses  the  amount  of  which  is  measured 
by  the  amount  of  land.  If  the  rates  are  not  paid 
the  public  authority  has  only  a  right  to  seize  the 
chattels  on  the  land.  Therefore  a  mortgage  of 
rates  does  not  create  an  interest  in  land  : 

Jervia  T.  Lawrence,  47  li.  T.  Bep.  428 ;  22  Ch.  Dir. 
202. 

b  Be  David',  Buckley  r.  Boyal  Nationcd  Life- 
boat Institution  {ubi  sup.),  it  was  held  that  the 
mortgages  created  an  interest  in  land,  as  they 
exprMaTj^  charged  on  a  proportionate  part  of 
certain  bridge  tolls.  No  receiyer  would  be  allowed 
to  stop  the  working  of  a  great  city  like  Leeds. 
He  would  only  be  entitled  to  the  surplus  after  the 
payment  of  tue  necessary  expenses,  such  as  the 
cost  of  the  police.  A  receiver  could  only  apply 
to  the  borough  treasurer,  he  could  not  apply  for 
the  rents  to  uie  tenants  of  the  corporation.  The 
cases  of  Ashton  v.  Lord  Langdale  (4  De  G.  &  Sm. 
402)  and  Thornton  v.  Kempson  {ubi  sup.)  are  over- 
ruled by  Attree  v.  Howe  (ttbt  sup.). 

Byrne,  Q.O.  in  reply. — Be  Thompson ;  Bedford 
v.  Teal  {ubi  sup.)  does  not  apply,  for  in  that  case 
there  was  only  a  charge  on  the  boroush  fund, 
while  here  there  is  an  express  charge  on  the  rents. 
In  BAmards  v.  Ball  (6  De  G.  M.  &,  Or.  74)  it  was 
held  that  the  gift  to  the  charity  was  good  because 
it  was  a  gift  of  rents  only  which  nad  already 
accrued.  In  Be  Parker;  WigruiU  y.  Pwrk  {ubi 
urn.),  the  mortgage  was  a  mortgage  of  the  under- 
taiking.  Jervis  y.  Laurrence  (u5i  sup.)  proceeded 
on  the  ground  that  Finch  y.  Bqutre  {ubi  sup.) 
was  overruled,  and  therefore  its  authority  is 
doubtfuL  Be  Yerbury's  Estate ;  Ker  y.  Dent  {ubi 
sup.),  was  wrongly  decided.  A  municipal  corpora- 
idon  has  no  undertaking  in  the  proper  sense  of 
that  word. 

Bwinfen  Eady,  Q.G.  and  Peterson  for  the 
trustees. 

LiiTDLBT,  liJ. — The  question  which  arises  is, 
whether  the  certificate  of  certain  Leeds  Corpora- 
tion debenture  stock  is  so  framed  as  to  confer  upon 
the  holder  of  it  an  interest  in  land  within  the 
Mortmain  and  Charitable  Uses  Act  1888,  which 
has  consolidated  the  laws  relating  to  mortmain 
and  charitable  trusts,  and  in  some  respects 
amended  them.  It  is  significant  that  sect.  4  of 
that  Act  omits  the  words  "  charge  or  incum- 
brance," which  occur  in  sect.  3  of  the  Mortmain 
Act  (9  Oeo.  2,  c.  36),  and  the  definition  clause, 
sect.  10,  sub-sect.  3,  defines  "  land "  as  including 
"  any  estate  or  interest  in  land."  Whether  that 
omission  was  intentional  or  not,  one  need  not  pause 
to  consider;  but  it  looks  as  if  there  was  some 
dedre  on  the  part  of  the  Legislature  to  exclude 
from  the  effect  of  the  Act  of  Geo.  2  certain  classes 
of  seourities  which  by  the  decisions  at  all  evente 


have  been  held  to  be  outside  it ;  althougli  poaB% 
they  were  within  the  words.  However,  1  jm 
that  over,  and  I  do  not  make  that  any  part  of  tit 

S-ound  of  the  decision  at  which  I  have  uiired. 
ut  I  notioe  it  because  I  tiiink  it  is  not  altogede 
nnimportant.  Now,  what  this  debenture  gtocki 
must  be  ascertained  of  course  from  the  termi  of 
the  certificate.  The  certificate  is  under  Qa  teal 
of  the  Corporation  of  Leeds,  and  states  that  ib 
holder  is  entitled  to  a  certain  sum  of  maa^ 
bearing  interest  at  3^  percent.  Then,  upon  tb 
back  ot  the  certificate  is  this  clause :  [His  Lori- 
ship  then  read  the  condition  indorsed  on  the  co- 
tificate,  and  set  out  above,  and  continued:]  Koi, 
this  certificate,  in  form,  does  not  pm^xnt  t> 
create  any  chaise.  It  is  a  statement  of  a  fadr-t 
statement  of  the  law  applicable  to  such  stock- 
that  the  security  is  so  and  so.  There  is  no  miRt- 
gage,  in  terms,  of  any  specific  property ;  there  ii 
no  assignment  of  anything,  and  tiiere  is  no  chtip 
upon  anything  except  such  a  charge  as  is  implitl 
in  the  language  which  I  have  read.  These  ceifr 
ficates  are  a  charge,  but  they  are  a  charge  If 
virtue  of  the  section  in  the  Act  of  FarliuK^ 
under  the  authority  of  which  they  are  imei 
Now,  the  section  of  the  Act  of  Parliament  vhiA 
makes  them  a  charge  is  the  67th  sectioii  d 
the  Leeds  Improvement  Act  1877.  Power  ii 
given  by  sect.  65  of  that  Act  to  bono* 
certain  sums  of  money  for  certain  purposes.  [Bs 
Lordship  then  read  the  section  and  oontJnuMJi 
Then  sect.  67  confers  the  power  to  issue  deb» 
ture  stock.  The  important  part  of  the  sectiaii '» 
as  follows :  [His  Lordship  rwd  the  portion  of  tk 
section  set  out  above  and  continued :]  Now  tla 
Act  shows  exactiy  what  this  is  a  charge  npaii,aa 
when  you  read  the  Act  which  creates  the  ch^ 
you  look  in  vain  for  a  specific  mortgage  or  specill 
assignment  of  any  particular  property,  or  anjfS) 
tioumr  rente  of  any  particular  property,  or  »f 
thing  of  the  sort.  It  is  a  general  charge  npA 
what  is,  in  substance,  the  property  of  the  ooTfoOr 
tion ;  and  it  is  very  significant  that  neither  in  tit 
certificate  nor  in  the  charging  section  is  thmt 
word  about  rente ;  it  is  revenue.  What  ia  charge* 
is  "  the  borough  fund,  borough  rate,  the  vatff- 
works  and  gasworks  undert^dngs,  and  the  io- 
provement  rates,  and  the  revenues  of  all  landed 
and  other  pro^rt^."  The  word  "  revenues,"  is.  I 
think,  a  very  significant  expression,  and  prensi* 
the  holder  of  this  debenture  from  saying:  "!»■ 
the  assignee  or  mortgagee  of  rente  in  the  ordiivj 
sense  of  that  expression  of  any  particular  biii 
That  it  is  not  a  charge  upon  any  particnlar  lud 
is  f  rusher  shown,  I  fliink,  by  sect.  82,  which  nw 
thus :  "  When  any  land,  rents,  or  property  is  of 
are  sold,  demised,  or  otherwise  disposea  of  br  a* 
corporation,  the  same  shall  in  the  hands  of  an 
person  or  body  corporate  to  whom  the  same  sMil 
have  been  sold  be  absolutely  free  from  all  "  dsiw 
and  charges  in  respect  of  any  stock  issued  niw 
that  Act  That  shows  that  it  is  not  the  intention  » 
create  a  specific  mortgage  or  specific  security  upos 
any  particnlar  paro^  of  land.  That  being  tw 
true  effect  of  this  certificate,  the  question  an* 
whether  it  creates  such  an  interest  in  land  u^ 
within  the  Mortmain  Act  or  the  Act  of  18» 
When  we  come  to  look  at  the  authoritieg,  they*"* 
not  in  a  very  satisfactory  stete.  But  it  *PI*"? 
to  me,  having  looked  at  them  with  some  care,  tW 
all  those  which  are  really  material  may  ^  ?^ 
sified  and  brought  under  two  heads,    iwt «  •"• 
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ben  is  the  dass  beginning  with  Knapp  t. 
VUliamt  (vbi  sup.),  followed  by  Finch  v.  Squire 
M  »up.).  Thornton  v.  Kemp$on  (ubi  sup.),  and 
it  David  {ubi  tup.),  in  which  the  debenture  mort- 
;aged  or  assigned  a  particular  portion  of  certain 
oUb  and  rates.  In  those  cases  the  decisions  are 
olerably,  if  not  quite,  uniform,  that  securities  of 
hat  class  are  interests  in  land  within  the  mean- 
ng  of  the  old  Act  of  Qeo.  2.  Whether  they 
ire  interests  in  land  within  the  new  Act  of  1888  is, 
wrhaps,  a  little  more  doubtful.  I  say  "  a  little 
nore  doubtful,"  because  of  the  omission  from  that 
Let  of  the  words  "  charge  or  incumbrance."  It  is 
mnecessary  to  decide  that.  We  are  asked  to 
>rerrule  those  cases.  When  we  find  a  series  of 
kciidons  running  down  from  the  time  of  Sir 
Pfilliam  Grant,  we  should  be  very  cautious  and 
leiy  slow  to  overrule  them.  But,  in  point 
d  fact,  the  question  is  not  now  of  much 
nactical  importance,  because  the  Le^slature 
bu,  by  the  Mortmain  and  Charitable  Uses  Act 
1891,  put  this  matter  right ;  and  it  is  quite  plain 
iuA,  under  that  Act,  snch  a  security  as  this 
(Onld  not  be  an  interest  in  land  at  all ;  that  is 
ibrions.  Bnt  this  case  is  not  under  that  Act;  it 
k  under  the  old  regime.  Therefore,  as  we  are  not 
boimd  to  review  that  line  of  cases,  the  less  we  say 
ihoot  them  the  better.  This  is  not  within  that 
group  of  cases  at  all.  Now,  the  other  g^up  of 
Eases  is  distinguished  from  that  to  which  I  have 
theady  alluded  by  including  what  may  be  shortly 
(ermed  charges  on  the  undertaking,  charges  on 
the  income  of  a  going  corporation  or  going 
wncem;  whether  it  is  a  railway  corporation,  or 
whether  it  is  a  municipal  corporation,  for  this 
jnirpose  appears  to  me  not  to  oe  materiaL  The 
nbstance  of  it  is,  that  there  is  no  definite  mort- 
Bge,  or  assignment  of  any  specific  property,  but 
•  general  charge  on  the  income  and  propei-ty  of 
phe  corporation.  This  case  appears  to  me  to  fall 
Nnthin  that  group  of  cases  upon  the  true  con- 
(truction  of  this  certificate,  and  of  the  Act  of 
Parliament  under  the  authority  of  which  it  was 
iHDed.  That  gronp  may  be  said  to  start  with 
•iftree  v.  Hawe  {ubi  sup.),  which,  notwithstanding 
the  comments  made  upon  it,  and  the  qualifications 
pat  upon  it,  in  the  partnership  case  of  Athtoorth 
V.  Jfunn  {ubi  sup.),  appears  to  me  still  to  stand 
as  regards  what  are  called  debenture  securities, 
ot  property  of  that  description.  That  case  has 
teen  followed  in,  amongst  other  cases,  Be  Parker 
{■ubi  tup.)  and  Be  Yerbury'a  Estate  {ubi  sup.),  and 
to  a  certain  extent  also  in  Be  Thompson  {ubi  sup.) 
and  Se  Holmes  {ubi  sup.).  They  all  fall  within 
the  group  which  I  am  now  considering — cases  of 
a  genenil  charge  on  the  revenue  or  income  of 
Kpoerty  of  a  going  corporation  or  undertaking. 
Well,  now  the  decisions  in  that  group  are  uniform : 
■jhey  are  all  in  one  way.  They  do  not  involve  an 
interest  in  land  within  the  meaning  of  the  old 
•tatnte  of  Geo.  2,  still  less  within  the  meaning 
<rf  the  present  Act  of  1888 ;  and,  if  I  am  right  in 
that,  there  is  an  end  of  the  case.  I  am  satisfied, 
upon  the  true  construction  of  this  Act  of  Parlia- 
iMnt,  that  this  case  falls  within  the  group  to 
which  I  have  last  alluded,  and  not  within  the 
group  of  which  Be  David  {ubi  sup.)  is  the  latest 
wnstntion.  Under  these  circumstances,  I  think 
thai  the  deciaon  of  the  learned  judge  below  was 
neht,  and  that  the  appeal  must  be  dismissed. 

Lopes,  L.J. — This  is  a  charge  which  is  created 
•Mer  sect  67  of  the  Leeds  Improvement  Act 


1877,  and  the  certdficates  have  been  issued  in 
accordance  with  that  section.  The  words  indorsed 
upon  the  certificate  are  these  -.  [His  Lordship 
read  them,  and  continued  :]  Now,  it  seems  to  me 
that  the  all-important  point  in  this  case  is,  what 
is  the  true  construction  of  those  words  authorised 
by  the  charging  section  and  contained  in  that  in- 
dorsement ?  It  is  material  to  observe  that  there 
is  no  mortgage  of  any  specific  property ;  there  is 
no  charge  on  any  specific  property ;  there  is  no 
assignment  of  any  specific  property.  I  should 
read  the  words  indorsed  in  this  way :  that  the 
certificate  is  to  be  a  security  to  the  holder  of  it  in 
respect  of  aU  the  revenue  of  the  corporation,  from 
whatever  source  derived — all  the  income  of  the 
corporation,  from  whatever  source  derived.  It  is 
a  mortgage  of  the  undertaking  generally — a 
charge  on  the  undertakings  of  the  city  of  lieeds 
generally.  Well,  then,  does  it  create  an  "  interest 
in  land  '^  within  the  Act  of  1888  ?  Now,  I  agree 
with  what  has  been  said  by  Lindley,  L.J.  It 
appears  to  me  that  at  any  rate  it  is  a  matter 
worthy  of  consideration  that  in  the  Act  of  1888 
(which  governs  this  case)  the  words  which  have 
been  used  in  the  previous  Act,  namely,  "  charge 
or  incumbrance,"  are  omitted.  I  cannot  but  think 
that  these  words  are  omitted  for  some  very  good 
reason,  for  it  is  not  merely  a  consolidation  Act — 
it  is  "  an  Act  to  consolidate  and  amend."  And,  if 
that  is  so,  that  confirms  the  conclusion  at  which 
we  have  arrived.  Putting  the  case  very  shortly, 
and  adopting  the  construction  of  this  document 
which  I  have  already  stated,  this  document 
appears  to  me  to  be  in  the  same  position  as  an 
ordinary  railway  debenture,  and  to  be  governed 
by  cases  such  as  Be  ParJcer  {ubi  sup.),  Be 
Xetbury's  Estate  {ubi  sup.),  and  Be  Thompson 
{vM  sup.).  Now,  the  aecision  of  this  case  is 
not  so  important  as  it  miffht  have  been  had 
it  not  been  for  the  Act  of  1891,  because,  if  it 
were  under  that  Act,  it  is  perfectly  clear  and 
beyond  contest  that  this  certificate  could  not 
have  been  held  to  be  an  interest  in  land  under 
that  Act.  In  my  opinion,  therefore,  the  decision 
of  the  learned  judge  below  was  right,  and  this 
certificate  ought  to  be  considered  as  pure  per- 
sonalty. 

Davet,  L.J. — ^A  great  many  cases  have  been 
refen^d  to  by  the  learned  counsel  who  argued  this 
case  on  both  sides — and  properly  referred  to — 
and  in  the  course  of  the  argument  we  have 
had  an  opportunity  of  reading  through  and 
considering  the  cases  which  hiave  been  cited. 
It  is  a  little  difficult  at  first  sight  to  reoon- 
cUe  all  the  cases  upon  this  subject,  bnt 
I  think  it  may  be  said  that  there  are  two  classes 
of  cases — two  categories  of  cases — into  which 
the  various  decisions  i-elating  to  the  securities 
given  by  these  great  mercantile  or  industrial  or 
municipal  corporations  fall.  First,  there  is  a 
class  of  cases  in  which  thei-e  is,  according  to  the 
true  construction  of  the  instrument,  a  general 
charge  on  all  the  general  revenues  or  fruits  of  an 
undertaking ;  of  tnis  category  or  class  of  cases 
Attree  v.  Savie  {ubi  svp.)  may  be  taken  as  the 
type.  Thei-e  are  subsequent  cases  following  in 
the  same  line  which  it  is  unnecessary  to  enume- 
rate. It  is  said  that  in  that  case  James,  L.J.  wen^ 
too  far  in  his  judgment,  and  I  think  it  does  appear 
that  in  a  subsequent  case  of  Ashvjcrth  v.  Jounn 
{ubi  sup.)  he  corrected  one  or  two  expressions 
which  he  had  used  in  the  course  of  the  judgment 
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in  that  case ;  but  his  correction  of  those  expres- 
sions does  not,  in  my  opinion,  a£Eect  the  decision 
which  the  court  came  to,  and  that  decision  I 
take  it  to  be  this :  that  where  you  have  a  charge 
on  the  general  revenue  or  fruits  derived  from 
an  undertaking  or  going  concern,  a  charge  of 
that  description  does  not  confer  an  interest  in 
land  within  the  meaning  of  what  is  called  the 
Mortmain  Act,  notwithstanding  that  the  general 
revenue  may  be  wholly  or  partially  derived  from 
the  beneficial  use  of  land.  The  second  category 
or  class  of  cases  is  where,  according  to  the  true 
construction  of  the  instrument,  the  court  holds 
that  it  contains  a  charge  on  some  specific  and 
particular  property,  whether  that  property  be  the 
rents  of  land,  or  tolls  of  a  particmar  description, 
or  other  species  of  property.  In  a  case  of  that 
kind,  if  any  of  those  specific  subjects  of  the 
chai^  savour  of  the  realty,  then  the  court  has 
held  that  the  security  is  within  the  Act.  Of  this 
category  or  class  of  cases  Re  David  ( ubi  sup.),  before 
this  court,  may  be  taken  as  a  type ;  and  other  cases 
were  cited  which  are  to  be  rderred  to  the  same 
category.  I  think  that  this  distinction,  if  it  is 
borne  in  mind,  will  be  found  to  reconcile  and  put 
into  their  proper  places  the  numerous  decisions 
which  have  been  referred  to  on  this  point.  I  lay 
aside  cases  like  Ashworth  v.  Munn  {ubi  sup.) 
which  have  been  referred  to,  because  those  do  not 
relate  to  the  securities  of  a  corporation  of  this 
description.  Ashworth  v.  Munn  (ubi  sup.)  related 
to  the  interest  of  a  partner  in  a  common  law 
pturtnership  as  to  which  different  considerations 
arise,  and  I  only  mention  that  case  because  it  was 
cited,  and  some  weight  was  attached  to  it  in  the 
course  of  the  argument.  If  what  I  have  said  be 
sound,  it  is  apparent  that  the  real  question  in  this 
case  must  be  the  construction  of  the  particular 
instrument  which  we  have  before  us.  Now,  the 
charge  in  this  case  is  not  contained  in  the  certifi- 
cate  itself.  It  is  only  what  it  puiTwrts  to  be — a 
certificate  that  the  holder  is  entitled  to  so  much 
debenture  stock  created  under  certain  Acte.  The 
charge  is  contained  in  sect.  67  of  the  Leeds 
Improvement  Act  1877,  and  it  is  there  stated 
that  the  debenture  stock  "  shall  be  a  charge  upon 
the  borough  fund,  borough  rate,  the  waterworks, 
and  gasworks  undertakings,  and  the  improve- 
ment rates,  and  the  revenues  of  all  landed  and 
other  property  vested  in  or  belonging  to  the  cor- 
poration respectively  derived  therefi-om,  and  any 
other  revenue  which  may  be  acquired  by  them. 
Well,  it  is  obvious  that  those  words  sweep 
in  the  whole  revenue  of  the  coi-poration.  The 
expression  "  rents  of  land  "  is  not  used ;  and. 
altiiough  the  point  made  may  seem  a  fine  one, 
in  my  opinion  that  is  an  important  distinction 
from  other  cases  which  have  been  cited.  I  think 
the  revalue  derived  from  their  landed  and  other 
property,  and  from  all  other  sources,  pointe  rather 
to  the  revenue  in  the  hands  of  the  corporation 
than  to  the  rates  payable  by  the  tenants  for  the 
specific  use  of  the  property,  and  I  paraphrase 
those  words  as  meaning  the  geneiul  revenue  of 
the  corporation  from  eveiy  soiuxje,  including  their 
borough  fund,  their  waterworks  and  gasworks 
undertakings,  their  improvement  rates,  their 
landed  property  and  revenue  of  every  description. 
Well,  if  that  is  the  meaning  of  the  words,  it 
appears  to  me  that,  in  substance,  this  charge  is 
exactly  equivalent  to  the  charge  which  the  deben- 
ture in  Gardner  v.    The  London,  Chatham,  and 


Dover  Railioay    Company   (15  L.   T.  Bep.  S-ii: 
L.  B«p.  'Z  Ch.  App.  201)  was  held  to  give,  namd;. 
a  charge  on  the  fruits  of  the  going  eoncem  or 
nndertfudng ;  and,  if  so,  I  think  we  ought  to  ^Te 
the  same  construction  to  this  debentiue  stoc^  u 
was   given  to  the  debentures  in  AUree  v.  Eaw 
[ubi  sup.),  and  which  has  been  unquestioned  in 
subsequent  cases,  and  hold  that  a  charge  of  that 
description,  if  a  general  charge  on  the  fmits  or 
revenue  of   the  undertaking,  does  not  oonfei  u 
interest  in  land  within  the  meaning  of  the  Mort- 
main Act,  although  part  of  that  revenue  may  te 
derived  from  the  beneficial  use  of  land.    And  I 
will  add  that  this  construction  is  to  the  same 
effect  as  the  construction  given  to  the  instromeiit 
before    Clitty,  J.  in  the  case  of  Be   Yerfritry"* 
Estate  {ubi  tup.).    It  is,  in  effect,  saying  Hoi.  in 
substance — whatever  the  words  the  parties  have 
used — this  instrument  is  a  general  charge  of  the 
revenue  with  a  perfectly  useless,  and  worse  than 
useless — a    mischievous — enumeration    of  parti- 
culars.   And  it  is  also  in  accordance  witii  tiit 
way  in  which  Turner,  L.J.  and  Lord  Cainu  con- 
strued the  debenture  in  the  form  in  the  Com- 
panies Clauses  Act  in  the  case  of  Gardner  v.  Tk 
Iiondon,  Chaiham,  and  Dover  BaUway  Comjtni 
{wM  tup.).    They,  in  substance,  s^d  this :  Wbat- 
ever  may  be  the  words  used,  it  is  a  charge  only  on 
the  frnite  of  the  undertaking.      But  Mr.  Brrn^ 
says  there  is  no  undertaking  in  this  case.    Tne 
it  is   that  the  corporation   carry  on  particular 
undertakings,  such  as  gasworks  and  waterworks: 
"  but,"  says  he,  "  you  cannot  speak  of  the  general 
undertaking  of  a   municipal  corporation."    Bat 
that  seems  to  be  an  idle  distinction.     I  can  dnr 
no  sound  distinction  for  this  purpose  between  the 
position  of  a  municipal  corporation  and  that  of  a 
great  railway  company.    The  municipal  corpora- 
tion is  a  great  going  concern,  if  I  may  use  that 
phrase.      It    is  a  corporation    endowed   by  the 
Legislature  with  property  which  it  is  under  an 
obligation  to  use  and  apply  for  public  purposes; 
and  it  is  just  as  much  within  the  contemplatioo 
of   the  Legislature  that  it    should  be   a  goin^ 
concern  for  the    benefit  of    the  inhabitants  of 
Leeds  and   the  neighbourhood  as  it  was  vitian 
the  contemplation   of    the  Legislature  that  tiie 
London,  Chatham,  and  Dover  Railway  Company 
should  be  a  going  concern  for  the  purpose  d 
conveying  persons  between  Dover  and  London. 
Taking  this  view  of  this  case,  it  is  unnecessary 
for  us  to  express  any  decided  opinion  upon  tb» 
point  which  was  much  argued  before  us — whether 
the  case  of  Finch  v.  Squire  {ubi  sup.),  before  Sir 
William  Grant,  has  or  has  not  been  overrolei 
or,  if  it  has  not  been  overruled,  ought  to  be  over- 
ruled.   In  the  view  which  I  have  expressed  of  thi» 
case  I  do  not  think  that  that  question  arises. 
because  Finch  v.  Squire  {ubi  tup.)  must  be  r^rded 
as  a  case  in  the  second  category  to   which  I 
referred,  namely,    that   in    which    there  was  > 
specific  charge  on  specific  property.    But,  as  the 
point  has  been  mentioned,  I  will  just  say  this^ 
that   the   reasoning    of    Sir   WiUiam  Grwit  in 
Fijich  V.  Squire  seems  to  be  of  rather  a  refined 
character,  and  probably  Finch  v.   Squire  would 
not  be  decided  as  it  was  at  the  present  day.  (^ 
the  other  hand,  I  think  it  is  scarcely  right  to  sj 
it  was   overruled  by  Attree  v.  House  {vhi  *«P-'' 
because,  in  my  opinion,  the  decision  in  ■^'''*'^" 
Hawe  does  not  touch  cases  of  the  class  represented 
by  Finch  v.  Squire.     For  the  reasons  I  ha'* 
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pressed  I  agree  that  this  appeal  ought  to  be 

amissecL 

Solicitors:  Torr,  Oribhle,  Oddie,  and  Sinclair, 
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Thureday,  Aug.  9. 
<Before  LiNDLET,  Lopes,  and  Davby,  L.JJ.) 
Re  Daniell's  Settled  Estates,  (a) 

APPEAL  FBOH  THE  CHANCEBT  DIVISION. 

tease — Covenant  to  spend  substantial  amount  in 
repairs — Building  lease — Sanction  of  the  court 
to   lease — Ordinary  repairs — Settled  Land  Act 
1882,  s.  2,  sub-sect.  10  (iii.)Sect.  8,  sub-sect.  1  ; 
sect.  63 — Settled  Land  Act  1884,  s.  7. 
I  lease  in  which  the  lessee  covenants  to  spend  a 
substantial  amount  in  executing  repairs  to  the 
•property   is  a  building  lease  unthin  sect.  8,  sub- 
sect.  1,  of  the  Settled  Land  Act  1882. 
9vt  where  a  tenant  for  life  had  a  large  income,  the 
Court  re/used  to  sanction  such  a  lease  for  thirty 
years,  on  the  ground  that  the  repairs  were  such 
as  a  landlord  usually  did  for  his  tenant,  and  that 
it  would  be  improperly  relieving  the  tenant  for 
life  of  the  cost  of  doing  tliem.. 
This  -vas  a  snmmons  taken  out  by  the  tenant  for 
fife  under  a  settlement  asking  for  leave  to  grant  a 
lease  of   a  house  in  Holbom  comprised  in  the 
settlement   to   Mr.  J.  R.  Dick  for  the  term  of 
thirty  years  at  a  rent  of  350i.  for  five  yeara,  and 
3822.  afterwards,    the  lessee    covenanting    that, 
1>e8ides  keeping  the  house  in  repair,  he  would 
'"execute  and  within  three  calendar  months  from 
Ihe  coouuencement  of  the  said  term  complete  to 
the  satisfaction  of  the  lessor,  at  an  expense  of  not 
less  than  2002.,  the  repairs  and  improvements  to 
the  demised   premises  specified  in  the  schedule 
hereto." 

The  repairs  mentioned  in  the  schedule  were : 

Bciastate  all  broken  and  defeotire  slaten  to  roof  with 
Mv :  make  good  the  fllleting>  in  Portland  cement ; 
thoTonghly  examine  and  repair  when  necensary  the 
gutterK  and  other  leadwork ;  take  down  and  rebuild 
■riininey  stacks,  an  necessary,  and  re-set  chimney-pots  ; 
ttpair  dormer,  and  renew  door ;  rake  out  and  re-point  the 
'"tire  joints  of  brickwork  of  external  walls,  inolading 
puty  walla,  chimney  stacks,  and  copings,  when  the 
joints  ore  in  any  way  defective,  and  re-set  part  of  coping ; 
*>*>»>iie  and  reinstate  any  cracked  joints  of  down  pipes 
^  leads ;  renew  step  to  front  door ;  examine  and  leave 
m  complete  order  all  water  service ;  properly  prepare 
•M  itop  and  paint  with  two  coats  of  oil  colour  the  whole 
«  tlie  wood,  iron,  cement  work  and  other  works  usually 
*nd  now  painted ;  strip,  prepare,  and  paper  walls,  and 
tj^h.  stop,  and  whiten  ceilings  ;  provide  and  fix  a  new 
piliutcr  and  re-fix  handrail :  take  out  the  whole  of  the 
|™°lc  lubes  and  frames  and  those  to  the  third  and 
r™"^  fioon  front,  and  provide  and  fix  now  of  snitable 

A  sarreyor  made  an  affidavit  that  the  rents 
^oentioned  in  the  provisional  agreement  were  the 
°j*t  rentg  that  could  be  obtained,  having  regard  to 
""e  fact  that  the  proposed  lessee  intended  to 
«P?M  a  sum  of  not  less  than  200Z.  upon  the  pi-e- 
i»tte». 

<•>  Beportad  by  W.  C.  Bisi,  Ea}.,  Banliter-at-Law. 


North,  J.,  in  chambers,  refused  to  sanction  the 
lease,  and  the  tenant  for  life  appealed. 

Howard  Wright  for  the  appellant. — The  lease 
contains  a  covenant  to  spend  a  substantial  sum  in 
repairs  to  the  house,  and  therefore  it  is  a  buUding 
lease  within  the  Settled  Land  Act  1882,  s.  2,  sub- 
sect.  10  (iii.),  and  s.  8,  sub-sect.  1.  It  is  necessary 
to  obtain  the  sanction  of  the  court  to  the  granting 
of  the  lease  under  the  Settled  Land  Act  1884, 
s.  7,  as  there  is  a  trust  for  sale,  and  therefore 
sect.  63  of  the  Act  of  1882  applies. 

H.  Fellows  for  the  trustees  of  the  settlement. 

LiNDLET,  L.J. — I  am  of  opinion  that  the  court 
has  jurisdiction,  under  the  Settled  Land  Act 
1882,  to  sanction  the  proposed  lease.  Sect.  8, 
sub-sect.  1,  of  that  Act  provides  :  "  Every  building 
lease  shall  be  made  partly  in  consideration  of  the 
lessee,  or  some  person  by  whose  direction  the  lease 
is  granted,  or  some  other  person,  having  erected 
or  agreeing  to  erect  buildmgs  new  or  additional, 
or  having  improved  or  repaired,  or  agreeing  to 
improve  or  repair,  buildings,  or  having  executed, 
or  agi-eeing  to  execute,  on  the  land  leased  an 
improvement  authorised  by  this  Act  for  or  in 
connection  with  building  purposes."  It  would  be 
putting  a  narrow  consti-uction  on  that  section  to 
say  that  that  did  not  include  a  lease  which  pro- 
vides that  the  lessee  shall  spend  a  sum  of  money 
on  repairs  to  the  building  leased.  I  am  not  dis- 
posed to  think  that  our  powers  are  so  constrained 
that  we  have  not  power  to  sanction  such  a  lease. 
But  the  court  has  a  discretion,  and  we  are  asked 
to  sanction  a  lease  for  thirty  years,  that  is  nine 
years  beyond  the  ordinary  term,  in  order  that  the 
tenant  may  be  induced  to  lay  out  2002.  in  repairs, 
and  so  relieve  the  tenant  for  life  from  the  expense 
of  doing  them.  They  are  the  ordinary  repairs 
required  by  a  house.  If  we  sanction  this  lease  no 
tenant  for  life  will  in  future  spend  any  money  in 
repairing  the  settled  property.  Here  the  tenant 
for  life  has  a  large  income,  and  if  we  sanctioned 
this  lease  I  think  we  should  be  improperly  re- 
lieving her  from  paying  for  these  repairs  out  of 
her  income.  The  sum  to  be  spent  is  small,  and 
the  repairs  are  too  unsubstantial. 

LoFES,  L.J. — ^I  am  also  of  opinion  that  the 
court  has  jurisdiction  to  sanction  such  a  lease 
as  this  in  a  case  where  a  substantial  amount  is  to 
be  laid  out  in  repairs  to  the  house.  But  I  think 
we  ought  not  to  do  so  in  this  case.  We  must 
consider  in  each  case  what  repaira  are  to  be  done. 
In  this  case  I  think  they  are  unsubstantial,  and 
are  such  as  a  landlord  has  to  do  in  every  case 
where  a  house  falls  into  his  hands.  Here  the 
tenant  for  life  has  a  substantial  income,  and  she 
may  fairly  be  called  on  to  pay  for  them  out  of  it.' 

Davet,  L.J. — I  am  of  the  same  opinion. 

Solicitors :  Freshfields  and  Williams ;  Rogers 
and  Whatelg. 
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Wednesday,  Nov.  7. 

(Before  Lord  Eshkr,  M.R.,  and  Biobt,  L.J.) 

Bendell  v.  Gbumdt.  (a) 

APPEAL  FBOM  THE  QTTBEN*8  BENCH  DIVISION. 

Praetiee  —  Examination    of  judgment    debtor — 
Conduct  money — Refuted  to  anewer  qrtettiont — 
Writ  of  attachment — Copiet  of  ajtdaviit  not 
served    on  respondent — Waiver   of  oMecticn — 
Rules  of  the  Supreme  Court,  Order  XXXVIL, 
r.9}  Order  XLII.,r.9Si;  Order  LIL,  r.  4. 
A  judgment  debtor  who  attend*  to  be  examined  as 
to  his  means  to   satisfy  th*  Judgment  is  not 
entitled,  under  Order  XXXVIL,  r.  9,  to  eonduet 
money  as  a  witness,  but  is  entitled  to  a  reason- 
able allowance  for  expenses. 
An  order  giving  leave  to  issue  a  writ  of  attach- 
ment may,  under  some  cireum,stances,  be  made, 
though  copies  of  the  affidavits  to  be  used    in 
support  of  the  application  have  not  been  served 
upon  the  respondent. 
This  was  an  appeal  bj  the  defendant  from  an 
order  of  Wright,  J.,  at  chambers,  giring  leave  to 
issue  a  writ  of  attachment  against  the  aefendai.t. 
The  plaintifF  recovered  judgment  for  781.  and 
costs  against  the    defendant,  in    an  action   to 
recover  the  amount  of  a  oolicitor's  bill  of  costs. 

The  judgment  was  not  satisfied,  and  the  plain- 
tiff obtained  an  order  for  the  examination  of  the 
judgment  debtor  aa  to  his  means  of  satisf  jing  the 
judgment,  under  Order  XLU.,  r.  32. 

The  debtor  was  a  surveyor  living  at  Lewisham, 
and,  upon  attending  before  a  master  to  be 
examined  under  the  order,  he  refused  to  answer 
any  questions  until  he  was  paid  a  guinea  for 
conduct  money. 

According  to  the  usual  scale  for  witnesses,  a 
surveyor  is  entitled  to  a  guinea,  and  the  lowest 
allowance  is  3«.  6d. 

The  master  held  that  the  debtor  was  entitled 
onlv  to  the  expenses  of  travelling  from  Lewisham, 
and  of  returning,  and  fixed  the  amount  at  li.  4<2. 

The  debtor  refused  to  answer,  and  the  plaintiff 
applied  at  chambers  for  leave  to  issue  a  writ  of 
attachment  against  him.  Copies  of  the  affidavits, 
in  support  of  the  application,  were  not  served  upon 
the  plaintiff  with  the  summons,  or  at  any  time 
before  the  hearing  of  the  application.  Upon  the 
hearing  of  the  application,  Wright,  J.  adjourned 
the  hearing  in  order  that  the  debtor  might  have 
an  opportunity  of  reading  the  affidavits  and 
answering  them ;  the  debtor  did  not  object  to 
this  being  done.  At  the  adjourned  hearing  the 
debtor  stated  that  there  was  nothing  in  the 
affidavits  which  he  desired  to  answer,  and 
Wright,  J.  made  an  order,  giving  leave  to  issue 
the  writ  of  attachment. 
The  debtor  appealed. 

George  Wallace,  for  the  appellant.  —  Under 
Order  XXXVII.,  r.  9,  the  debtor  was  entitled  to 
the  like  conduct  money  as  a  witness  would  be 
entitled  to  on  attendance  at  a  trial.  In  this  rule 
the  words  are,  "  any  person  required  to  attend  for 
the  purpose  of  being  examined ;"  and  they  clearly 
apply  to  the  case  of  a  debtor  attending  under 
Oraer  XLII.,  r.  32.  Before  that  rule  was  made,  a 
debtor,  in  such  a  case,  was  entitled  to  conduct 
money: 

Protector  Endowment  Compay  t.  Whitlam,  86  L.  T. 

Bep.  467. 

(a)  Reported  b;  J.  H.  'WiUJAHS,  Esq.,  Barriater-tt-J.»w. 


The  proper  allowance,  according  to  the  scale, i> 
one  guinea  for  a  surveyor,  and  the  lowest  allow. 
anoe  is  three  shillings  and  sixpence.  Even  if  tk 
debtor  is  not  entitled  to  be  paid  as  being  a  m- 
veyor,  he  is  entitled  at  least  to  three  and  sixpence. 
The  debtor,  therefore,  was  justified  in  refusing  t» 
answer,  and  the  order  giving  leave  to  issue  a  -wrt, 
of  attachment  ought  not  to  have  been  made. 
Secondly,  inasmuch  as  copies  of  the  affidaiitt 
were  not  served  npon  the  debtor  as  required  by 
Order  LII.,  r.  4,  the  application  ought  to  ban 
been  dismissed.  This  objection  was  not  waind 
by  the  appellant : 

Taylor  r.  Km,  68  L.  T.  Bep.  213. 

/.  D.  Crawford  for  the  respondent— Order 
XXXVn.,  r.  9,  applies  only  to  a  person  who 
appears  as  a  witness,  and  not  a  debtor  vbo 
attends  to  be  examined  under  Order  XLII.,  r.  3i 
The  scale  for  witnesses,  therefore,  does  not  applj. 
A  debtor  is  entitled  only  to  a  reasonable  sum  for 
travelling  expenses  as  conduct  money,  and  tbe 
master  properly  fixed  the  amount  in  this  cata 
As  to  the  objection  that  copies  of  the  affidarili 
were  not  served  upon  the  debtor,  that  objectioa 
was  waived  by  the  conduct  of  the  debtor.  He 
attended,  and  the  affidavits  were  shown  to  bin, 
and  he  assented  to  an  adjournment  in  order  that 
be  might  read  and  answer  them  if  necessary ;  and 
then  he  attended  at  tiie  adjourned  hearing.  H« 
could  not  then  complain  that  he  had  in  any  vay 
been  prejudiced. 

Charge  Wallace  replied. 

Lord'EsHEB,  M.B. — ^This  appeal  is  brott^j 
because  it  is  said  that  there  was  no  power  t» 
order  the  issue  of  the  writ  of  attachment,  upon 
technical  grounds.     The  judgment   debtor  is  a 
surveyor,  and  the  plaintiff  got  judgment  againA 
him  for  782.   and  costs.    The  debtor  was  sum- 
moned to  appear  before  a  master  for  examinatjc 
as  to  his  means  to  satisfy  the  judgment  debt, 
under  Oi-der  XLII.,  r.  32.    He  attended  bef«i» 
the  master  on  several  occasions,  and  upon  tb» 
last    occasion  he  said    he   was   entitled   to  be 
paid   a  guinea  for  conduct  money,  he  bein^  ^ 
suiveyor,  though  he  was  attending  upon  his  own 
business  and  not  to  give .  evidence  for  anjrtns 
else ;   he  refused  to  answer  any  questions  not8 
he  was  so  paid.    The  plaintiff  said  he  was  oul/ 
entitled  to  be  paid  a  reasonable  sum  for  eacpenseJ 
as  conduct  money,  and  the  master  imdertook  to 
decide  what  was    a    reasonable    amount     I^ 
master  held  that  it  was  reasonable  to  pay<^ 
the  expenses  of  travelling  to  the  oourta,  and  isA 
the  amount  at  Is.  4d.    The  debtor  says  that  he 
is  entitled  as  of  right  to  a  larger  sum,  under 
Order  XXXVII.,  r.  9.    That  contention  is  wroW 
because  that  rule  does  not  apply  to  the  case  of 
judgment  debtor  who  attends  to  be  exanuae 
under  Order  XLII.,  r.  32 ;  he  is  only  entitled  toi 
reasonable  sum  for  conduct  money.    The  dim'*' 
was  the  proper  person  to  determine  what  »»  • 
reasonable  sum,  and  it  is  not  for  this  oonrtti 
determine  that  question.     That  objection,  tbwe* 
fore,  fails.     The  next  objection  is  that  the  debW 
ought  to  have  been  given  copies  of  the  affidanta 
when  he  Tvas  served  with  the  summons,  upon  ui* 
application  for  leave  to  issue  the  writ  of  *^^' 
ment.    I  think  that  he  was  so  entitled.    ForjjMj 
purpose 


?    To  enable  him  to  answer  them,  "bat 


happened  in    this    caaeP    The    application  i* 
adjourned  in  order  to  enable  the  debtor  to  iw* 
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Uta  affidavits,  and  the  debtor  accepted  that 
arrangement  and  attended  the  next  day,  saying 
that  there  was  nothing  which  he  wished  to  answer. 
What  injury,  then,  of  any  kind  was  done  to  him.  ? 
None  at  all.  Under  the  oircnmstances  of  this  case, 
though  perhaps  the  debtor  was  entitled  to  have 
copies  oi  the  afSdavits  along  with  the  summons,  I 
think  that  he,  having  acquiesced  in  the  adjourn- 
ment, cannot  afterwards  raise  that  objection. 
The  appeal,  therefore,  fails  and  must  be  dismissed. 
I  wish  to  add  that,  if  Eekewich,  J.,  in  Taylor  v. 
Boe  (68  L.  T.  Bep.  213),  did  lay  it  down  that, 
whatever  may  hapjjen,  the  mere  fact  that  copies 
of  the  affidavits  have  not  been  served  wit^  the 
summons,  will  prevent  the  tissue  of  a  writ  of 
attachment.    I  cannot  agree  with  that  rule. 

BiOBT,  L.J. — I  concur  for  the  same  reasons. 
Appeal  dismissed. 
Solicitor  for  the  appellant,  H.  8.  Bridge. 
Solicitors  for  the  respondent.  Church,  Bendell, 
Todd,  and  Co. 


Friday,  Nov.  9. 

(Before    Lord    Eshes,    M.B.,    Lopes   and 
RlQBT,  L.JJ.) 
Be  Nobdbnfelt  ;   Ex  parte  Maxim   Nobdbn- 
felt Guns  and  Amuunition  Gomfant.  (a) 

APPEAL  IN  BANKBUPTCT. 
Bankruptcy — Bankruptcy  petition — Right  to  pre- 
sent— Debtor  having  dwelling-house  m  England 
—Bankruptcy  Act  1883  (46  *  47  Vict.  c.  52), 
s.  6,  sub-seet.  1  (d). 

The  deibtor  toas  the  lessee  of  a  house  in  England  in 

which  he  had  lived  for  some  years,  but  more  than 

a  year  before  the  presentation  of  the  bankruptcy 

petition  he  had  ceased  to  live  there,  and  had  given 

up   all  intention  of  living   there.      The    debtor 

continued  to  be  the  lessee,  and  the  house  remained 

unlet  and  wnoccupiedfor  a  short  time  within  the 

year,  when  it  was  sold  by  the  debtor. 

Eeld  {dismissing  the  appeal)  that  the  debtor  had 

not  h(Kl  a  du)elling-hoxue  in  England  vnthin  a 

year  before  the  date  of  the  presentation  of  the 

petition,  teithin    the  meaning  of  sect.  6,  svh- 

seet.  1,  of  the  Bankruptcy  Act  1883 

Appeal  of  the  petitioning  creditors  against  an 

order  of  Mr.  Registrar  Brougham  dismissing  a 

bankruptcy  petition. 

The  appellants  presented  a  petition  in  bank- 
niptcy  against  the  debtor.  The  debtor  was  not 
domiciled  in  England,  and  had  not  ordinarily 
resided  in  England  within  a  year  before  the  date 
of_  the  presentation  of  the  petition ;  but  it  was 
■aid  that  he  had  had  a  dwelling-house  in  England 
witiiin  the  year. 

The  Bankruptcy  Act  1883  (46  &  47  Vict.  c.  52) 
provides: 

Sect.  6,  svb-aeot.  I.  A  oreditor  shall  not  be  entitled 
to  piusunt  a  baokniptcy  petition  spiinat  a  creditor 
■i|len:  (d)  the  debtor  is  domiciled  in  England,  or, 
vitjdn  a  year  before  the  date  of  the  presentation  of  the 
petition,  has  ordinarily  resided  or  had  a  dwelling-house 
o  plaoe  of  bosiness  in  England. 

Upon  the  hearing  of  the  petition,  it  appeared 
that  the  debtor  had  for  some  years  resided  in 
England  in  a  house  of  which  he  was  the  lessee. 
Kore  than  a  year  before  the  date  of  the  petition, 

(«)  Baportad  b;  J.  H.  Viluajib,  Esq.,  Bsrriatei^st-Law. 


the  debtor  had  removed  his  wife  and  servants  to 
Paris,  sold  part  of  his  furniture,  a-nd  ceased  to  live 
in  the  house,  which  was  advertised  to  be  let  or 
sold.  The  house  remained  empty  and  unlet,  and 
the  debtor  did  not  dispose  of  the  lease  until  less 
than  a  year  before  the  date  of  the  petition. 

The  registrar  found  that  the  debtor  had 
abandoned  this  house  as  his  residence,  and  had 
given  np  all  intention  of  living  there  more  than  a 
year  before  the  date  of  the  petition ;  but  that  he 
might  have  returned  to  live  there  within  the  year 
if  ne  had  so  wished.  The  registrai-  thereupon 
dismissed  the  petition. 

The  petitioning  creditors  appealed. 

Jelf,  Q.G.  and  F.  Cooper  WiUis  for  the 
appellants. — The  debtor  was  the  owner  of  this 
house,  which  had  admittedly  been  his  dwelling- 
house.  He  continued  to  be  t^e  owner  of  the 
house  until  some  time  within  the  year  before  the 
date  of  the  petition ;  the  house  was  not  let  to  or 
occupied  by  anyone  else ;  the  debtor  might  have 
returned  to  live  there  at  any  moment  if  he  had  so 
wished.  That  house,  therdore,  was  his  dwelling- 
house  in  England  witiiin  the  meaning  of  the  Act. 

H.  Beed,  Q.G.  and  jS.  Wace,  for  the  respondent, 
were  not  beard. 

Lord  EsHEB,  M.B. — In  this  case  I  do  not  intend 
to  define  what  may  be  a  man's  dwelling-house,  but 
am  only  going  to  'say  what  is  not  a  dwelling-house. 
If  it  is  trae  to  say  that,  when  a  man  is  the  owner 
of  a  house  but  has  given  it  up  and  abandoned  it  as 
his  residence,  then  that  house  ceases  to  be  his 
dwelling-house,  this  appeal  must  fail.  The  regis- 
trar has  found  upon  the  evidence  that  such  is  the 
case  here.  I  think  that  under  such  circumstances 
the  house  ceases  to  be  the  dwelling-house  of  the 
man  who  is  the  owner.  The  decision  of  the 
registrar,  therefore,  was  right,  and  the  appeal 
must  be  dismissed. 

Lopes,  L.J. — In  this  case  I  should  have  come 
to  the  same  conclusion  upon  the  facts  as  the 
registrar  did,  that  the  debtor  had  not  a  dwelling- 
house  in  England,  because  he  had  abandoned  and 
given  up  the  house  as  Uis  dwelling-honse.  I  think 
that  the  registrar  was  right  in  dismissing  the 
petition. 

BiOBT,  L.J. — I  am  of  the  same  opinion.  The 
debtor  had  had  a  dwelling-house  in  England  and 
might  have  again  made  the  same  house  his 
dwelling-house  if  he  had  so  wished.  He  had,  how- 
ever, sold  or  packed  up  all  his  furniture,  and  it  is 
clear  that  he  had  arajidoned  this  house  as  his 
dwelling-house  more  than  a  year  before  the  peti- 
tion was  presented.  I  think  the  registrar  was 
right  in  holding  that  the  debtor  had  not  a 
dwelling-house  in  England  within  the  year. 

Appeal  diemissed. 

Solicitors  for  the  appellants,  Wilson,  Bristows, 
and  Carpmael. 

Solicitors  for  the  respondent,  Munnt  and 
Longden. 
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HIGH    COURT   OF   JUSTICE. 

CHANCEBT  DIVISION. 
July  26,  Aug.  1  and  11. 
(Before  Chittt,  J.) 
Keen  v.  Denmt.  (a) 
.idtiouwon  —  Right    of  pre»entaiion —  rums    of 
presentation  in  rotation — Exchange  of  benefice 
— UKurpation  of  turn. 
By  a  deed-poll  made  in  Aug.  1871  it  wa$  provided 
that  tht  perpetual  right  of  patronage  of  and  of 
nominating  a  minister  to  a  certain  new  church 
should  upon  the  due  consecration  thereof  be  vested 
in  and  exercised,  for  the  first  and  second  turns 
by  trustees  represented   by  the  defendants,  and 
.for  the   third   turn   by  trustees  represented  by 
the  plaintiffs,  and   that  so   on  for  ever  there- 
after the  patronage  should   be  exercised  by  the 
trustees  respectively  alternately.      In   1871   the 
defendants  noininated    W.  to   the   benefice.    In 
1878  W.  resigned  the  benefice  for  the  purpose  of 
carrying  out  an  exchange  of  benefices  with  S., 
and  the  defendants  at  the  request  of  the  exchang- 
ing parties  nominated  8.  to  the  benefice  and  he 
was  duly  licensed  thereto.  In  1886  8.  exchanged 
benefices  with  H.,  and  the   defendants    at    the 
request  of  the  exchanging  parties  presented  H.  to 
the  benefice.    In   1891  H.  resigned  the  benefice, 
and  the  defendants  presented  M.,  who  was  insti- 
tuted and  inducted   thereto.     No  notice  of  the 
severalnominations  or  presentations  of  8.,  S.,  and 
M.  was  given  to  the  trustees  represented  by  the 
plaintiffs.    M.  died  in  Jan.  1894  and  both  the 
plaintWs  and    the    defendants   claimed    to   be 
entitled  to  present  a  minister  to  the  benefice  on 
this  vacancy. 
Held,  that  the  exchanges  must  be  reckoned  as  turns 
of  presentation ;  that  the    presentation  by    the 
defendants  of  H.  was  wrongful,  and  that   the 
defendants  had  usurped  the  n,ird  turn,  but  that 
this  did  not  give  the  plaintiffs  a  right  to  usurp 
the  defendants'  turn,  or  entitle  the  plaintiffs  to 
require  the  defendants  to  give  up  their  turn ;  and 
that  the  defendants  were  entitled  to  present  on 
the  vacancy  by  the  death  of  M. 
Bt  a  deed-poll  dated  the  30th  Ang.  1871,  under 
the  hand  and  seal  of  the  Bishop  of  Rochester, 
Robert  Tooth,  the  patron,  and  the  Rev.  Arthur 
Tooth,  the  incumbent  of  St.  James',  Hatcham,  in 
pursuance  of  the  proTisions  in  that  behalf  con- 
tained in  8  &  9  Vict.  c.  70,  intituled  "  An  Act  for 
the  futher  amendment  of  the  Church  Building 
Acts,"  and  in  11  &  12  Vict.  c.  37,  intituled  "An  Act 
to  amend  the  law  relative  to  the    assignment  of 
ecclesiastical  districts,"  such  bishop,  patron,  and 
incumbent     thereby    respectirely    agreed    and 
declared  mutually  the  one  with  and  to  the  othera 
of  them  and  to  all  other  persons  whomsoever  that 
the    perpetual    right    of    patronage    of   and    of 
nominating  a  minister  to  a  certaui  new  church, 
afterwards  known  as  the  church  of  All  Saints, 
Hatcham  Park,  should  upon  the  due  consecration 
of  the  said  church  be  vested  in  and  exercised  by 
the  persons  thereinafter  mentioned ;  that  was  to 
■ay,  lor  the  first  and  second  turns  after  such  con- 
secration  by  certain  named  persons  as  trustees 
for  certain  subscribers  towards  the  building   of 
the  church,  and  who  were  represented  by    the 
defendants ;  and  for  the  third  turn  after  such 

(•)  Beported  by  Q.  Wblbt  Kino,  E«q.,  Banister-at-Lair. 


ooneecration  by  certain  other  nained  peracauu 
trustees  for  the  Haberdaahers'  Company  who  hi 
given  the  site,  and  which  other  named  penou 
were  represented  by  the  plaintiffs,  "  and  to  as 
for  ever  thereafter  the  said  patnxiage  shaD  be 
exercised  by  the  said  trustees  respectively  alter- 
nately as  aforesaid;  that  is  to  say,  every  two  tmm 
by  the  said  first-mentioned  trustees,  their  ban 
and  assigns,  and  eveiy  third  turn  by  the  eid 
last-mentionied  trustees,  their  heirs  and  assigns." 
In  1871  the  defendants  nominated  the  S«r. 
Edward  Wynne  to  the  benefioe.  In  1878  the  Rer. 
E.  Wynne  exchanged  the  benefice  for  that  d 
Maningham,  Bradford,  held  by  the  Rev.  Robert 
Gardner  Smith,  and  for  the  purpose  of  sooti 
exchange  resigned  the  benefice,  and  tne  defendants, 
at  the  request  of  the  exchan^ns  parties,  nomi- 
nated the  Rev.  R.  G-  Smith  to  the  benefice,  and 
he  was  duly  licensed  tJiereto.  In  1888  the  Ber. 
B.  G.  Smith  exchanged  the  benefice  for  the  Rectcnj 
of  Wadingham,  Lincolnshire,  then  held  by  the  Ber. 
Walter  Lancelot  Holland,  and  the  defendants,  at 
the  request  of  the  exchanging  parties,  presented 
that  clergyman  to  the  benefice,  and  he  was  iiuti- 
tnted  and  inducted  thereto.  In  1891  the  Ber. 
W.  L.  Holland  resigned  the  benefioe,  and  the 
defendants  presented  the  Rev.  John  Bousted 
Mylius,  and  he  was  instituted  and  inducted 
thereto.  The  several  nominations  or  presenta- 
tions of  the  Rev.  E.  Wynne,  the  Rev.  R.  G-  Smiti. 
the  Rev.  W.  L.  Holland,  and  the  Rev.  J.  B.  Mylins. 
were  made  without  the  concurrence  or  consent  of 
or  any  previous  notice  to  the  persons  for  the  time 
being  constituting  the  body  of  trustees  repre- 
sented by  the  plaintiffs.  On  the  11th  Jan.  1^ 
the  Rev.  J.  B.  Mylius  died.  On  the  I4th  Mani 
1894  the  plaintiffs  presented  the  Rev.  Sydnw 
Powell  Townend  to  the  benefice.  On  the  37tA  ' 
March  1S94  the  defendants  presented  the  Ber 
Ernest  Scott  Fsrdell  to  the  same  benefice 
Neither  of  those  two  clergymen  had  tcI  beea 
instituted  or  inducted  thereto,  and  the  Bishop  d 
Rochester  declined  to  institute  or  direct  the  m- 
duction  of  either  tmtil  it  was  determined  in  whom 
the  right  of  presentation  was  vested.  The  qnes- 
tion  submitted  for  the  opinion  of  the  court  was.  j 
whether  the  plaintiffs,  as  the  body  of  trustees  ■■ 
in  the  deed-poll  secondly  mentioned,  or  the  defen- 
dante,  as  the  body  of  trustees  in  the  deed-poll  fint 
mentioned,  were  entitled  to  nominate  or  preaent 
a  minister  to  the  benefice  on  the  present  vacancy 
thereof. 

Sir  Walter Phillimore,Q,.C.saii  A.  Whitaker.ter 

the  plaintiffs,  contended  tliat  the  presentation  ox 

the  two  exchanges  ought  not  to  be  counted  as 

turns,  and  consequently  the  present  vacancy  w* 

the    third    turn,  which  belonged  to   the  piti>- 

tiffs ;  but  even  if  the  exchanges  were  turns,  tb^ 

ought  not  to  be  reckoned,  as  it  was  thedo^o* 

the  defendante  to  give  the  plaintiffs  notice  haixt 

the  presentations  were  made,  and  further  tiiat.  u 

they  were  to  be  reckoned  so  as  to  make  this  the  fiftj 

turn,   the  defendante  having  usurped  the  third 

turn,  were  bound  to   give  up  this  turn  to  the 

plaintiffs.    They  refen-^  to  | 

Barker  v.  Bishop  of  London,  Willes,  659 :       _         | 

Thrale  v.  Bishop  of  Lincoln,  H.  Blrckatoae,  3"^: 

Bireh  v.  Bishop  of  Lichfield,  3  Bos-  &  PnlL  Hi: 

Richards  v.  The  Earl  cf  Macclesfield,  7  Sim.  ii'- 

Orocera'  Company  v.  The  Archbishop  of  CatUfioli 

3  WiUon,  214 ; 
PhiUimore's  Eooleeiastici^Jiaw,  pp.  407, 409. 
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F.  H.  L.  Errington,  for  the  defendants,  argued 
that  the  exchanges  counted  as  turns,  making  this 
the  fifth  turn  which  belonged  to  the  defendants, 
and  that  the  plaintiffs  comd  not  take  this  turn 
by  way  of  retaliation  for  the  defendants  haying 
ngurped  their  turn.    He  cited 

Doumes  t.  Craig,  9  H.  &  W.  196  ; 

Bamet  t.  Oee,  2  Cro.  Eliz.  790  ; 

Vin.  Abr.  tit.  *'  Presentation,"  K.  (a)  9,  and  I.  (a) 

2  and  3; 
Leak  v.  The  Bithap  of  Coventry,  2  Cro.  Eliz.  811 ; 
Biahop  of  London  v.  Mercers'  Company,  Fitzg.  247 ; 

2  Strange,  925. 

Sir  Walter  PhiUimare,  Q.C.,  in  reply,  referred 
to 

Robinion  v.  MarquU  of  Bristol,  11  C.  B.  208. 

Ang.  11. —  Chittt,  J.— The  deed  of  1871 
whereby  the  advowson  or  perpetual  right  of 
patronage  stands  limited  is  clear.  The  first  and 
second  turns  go  to  the  trustees  now  represented 
by  the  defendants ;  the  third  to  the  trustees  now 
represented  by  the  plaintiffs ;  the  fourth  and  fifth 
to  the  defendants ;  the  sixth  to  the  plaintiffs ; 
and  so  on  for  ever  in  this  fixed  and  prescribed 
order  throughout  the  cycle.  Nothing  turns  on 
the  &«t  that  the  persons  entitled  to  the  turns  are 
tmstees ;  the  question  is  simply  one  of  common 
law  right,  unaffected  by  any  equity  as  between 
the  contending  parties.  The  facts  are  not  in 
dispute.  [His  Lordship  here  stated  the  facte,  and, 
after  observing  that  the  exchanges  were  carried 
ont  in  the  usual  way  by  presentation  of  the 
patton,  continued :]  On  these  facts  it  is  argued 
lor  the  plaintiffs  that  the  presentations  on  the 
two  exchanges  ought  not  to  be  counted,  and 
consequently  that  this  is  the  third  turn  and  that 
the  right  of  presentation  is  with  the  plaintiffs.  If 
the  presentations  on  the  exchanges  are  to  be 
reckoned,  this  is  not  the  third,  but  the  fifth  turn. 
In  my  opinion  they  must  be  reckoned.  It  seems 
to  me  impossible  to  sever  the  form  from  the 
mbstance  on  an  exchange.  Each  clerk  resigns, 
and  the  patrons  of  the  two  livings  present  to  the 
respective  vacancies.  Each  patron  acts  of  his  own 
free  will  in  the  matter ;  he  is  under  no  obligation 
to  present  the  new  clerk:  he  has  the  right  to 
refuse ;  and  if  he  does  so,  the  exchange  cannot 
take  place.  Ko  authori^  was  cited,  nor,  so  far  as 
I  am  aware,  exists  n>r  excluding  from  the 
computation  of  the  turns  a  presentation  on  an 
exchange.  On  an  exchange  the  outgoing  and  the 
incoming  clerks  stand  in  law  in  the  relation  of 
predecessor  and  successor.  This  relation  is  well 
illustrated  by  Dovmet  v.  Craig  (ubi  »vp.),  where 
it  was  decided  that  on  an  exchange  the  incoming 
clerk  as  successor  was  entitied  to  maintain 
an  action  for  dilapidations  against  the  out- 
going clerk  as  predecessor,  just  as  in  the  case  of 
tacoession  on  death.  The  case  of  an  incumbent 
bdng  promoted  to  a  bishopric  was  relied  on  by 
the  plaintiffs'  counsel  as  analogous,  but  it  has  no 
bearing.  In  that  case  the  right  to  fill  the  vacancy 
falls  to  the  Crown  by  virtue  of  the  Royal  preroga- 
tive; and  where,  as  among  coparceners  or  tiie 
like,  the  right  of  presentation  devolves,  in  turns 
the  exercise  of  the  prerogative  right  is  not  coimted 
and  does  not  disturb  the  settfed  order  of  the 
turns:  (see  The  Oroeers'  Company  v.  Archbishop 
of  Canterbury,  ubi  sup.)  Tne  reason  is,  that 
aetru  hgis  nemini  facit  injuriam  (see  Co.  Lit. 
379  a).    The  Crown's  action  being  lawful,  it  is  not 


allowed  to  operate  to  the  injury  of  the  person 
entitled  to  the  next  turn,  and  consequently  it  is 
not  reckoned  as  between  private  persons  entitled 
in  turns.  The  result  thus  far,  then,  is  that  the 
third  turn,  which  of  right  belonged  to  the  plain- 
tiffs, was  exercised  by  the  defendants.  This  oeing 
so,  the  third  presentation  by  them  was  wrongful; 
but  it  is  now  too  late  to  recall  what  was  done ; 
the  remedy  of  the  plaintiffs  was  lost  after  the 
expiration  of  the  time  within  which  an  action  in 
the  nature  of  a  quare  impedit  could  have  been 
brought.  From  this  it  follows  that  the  defendants 
were,  in  the  language  of  the  old  lawyers,  usurpers ; 
they  usurped  the  third  turn.  Now,  as  between 
coparceners  entitied  to  present  in  turns,  it  is 
clear  that  the  effect  of  the  usurpation  by  a 
stranger,  or  one  claiming,  but  wrongfully  claim- 
ing, under  the  coparceners  is  not  to  alter  the 
order  of  the  tarns,  but  to  deprive  the  particular 
coparcener  entitled  to  the  turn  of  her  ri^ht  to 
present.  For  this  proposition  it  is  sufficient  to 
cite  Richards  v.  Earl  of  Macclesfield  (ubi  sup.), 
and  Vin.  Abr.,  tit.  "  Presentation,"  K.  c,  pL  4 
and  5,  where  it  is  stated  that,  "  if  two  coparceners 
make  pai-tition  to  pi-esent  by  turn,  the  one  may 
usurp  in  the  turn  of  the  other,  but  such  usurpa- 
tion does  not  bind  her  upon  whom  the  usurpation 
is  at  her  next  turn,  but  that  she  may  present." 
The  usurpation  supplies  the  turn  on  the 
particular  avoidance,  and  leaves  the  order  of  the 
turns  otherwise  unaffected.  Now,  neither  on 
principle  nor  authority  can  I  find  myself  justified 
in  drawing  any  distinction  between  usurpation 
by  a  stranger  and  usurpation  by  a  person  party  to 
a  deed,  or  claiming  under  a  party  to  a  deed, 
limiting  the  turns.  In  both  cases  alike  the 
usurper  must  be  deemed  to  know  the  rights,  and 
that  he  himself  is  acting  wrongly.  The  person 
wronged,  who  has  lost  nis  only  and  peculiar 
remedy  (by  writ  of  guare  impedit)  by  lapse  of 
time,  cannot  requite  himself  by  usurping  against 
his  wrongdoer  by  way  of  retaliation.  The  point 
is  veiy  neatly  and  forcibly  put  bv  Chambre,  J. 
in  Birch  v.  The  Bishop  of  Lichfield  {ubi  sup.), 
where  he  says  :  "  If  the  plaintiff  did  usurp  upon 
the  defendant,  still  I  think  we  could  nardly 
say  that  the  defendant  may  now  usurp  upon  the 
plaintiff  by  way  of  retaliation."  The  decision  in 
that  case  turned  upon  the  plea,  which  the  court 
held  to  be  too  loose  and  uncertain,  on  the  point 
whether  the  plaintiff  had  presented  to  the  turn  by 
usurpation  or  by  agreement  between  him  and  the 
person  whose  turn  it  was  to  present.  In  his 
judgment  Lord  Alvanley  said  that,  supposing  the 
plaintiff  to  have  usurped  upon  the  defendant,  he 
did  not  wish  to  give  any  opinion  what  operation 
that  usurpation  had  upon  the  turn  then  in  dispute, 
though,  as  then  advised,  he  thought  that,  mas- 
much  as  it  was  the  defendant's  fault  for  per- 
mitting such  usurpation,  he  must  suffer  for  his 
own  negligence.  This  Return  is  adverse  to  the 
plaintiff's  contention.  But,  although  the  old 
txKiks  teem  with  authorities  on  the  subject  of 
usurpations,  the  plaintiffs'  counsel,  whose  industry 
has  been  indefatigable,  have  not  been  able  to  pro- 
duce any  authority  justifying  the  distinction 
attempted  to  be  drawn  between  usurpation  by  'a 
total  stranger  and  by  a  person  privy  in  title.  On 
principle  I  can  find  no  sufficient  ground  for  the 
distinction.  The  presentations  of  Wynne,  Smith, 
Holland,  and  Mykus  were  all  made  without  the 
concurrence  or  consent  of,  or  any  previous  notice. 
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to,  the  tmatees  now  represented  by  the  plaintifls. 
The  plaintiffa'  counael,  whose  ingenious  argument 
left  no  point  untouched,  relied  on  this  circum- 
stance, and  contended  that  the  exchai^  presenta- 
tions ought  not,  as  between  the  plaintiffs  and  the 
d^endants  to  be  redEoned,  because,  as  they  urged, 
it  was  the  duty  of  the  defendants  to  give  the 
plaintiffs  notice  before  the  presentations  were 
made.  But  they  were  unable  to  produce  any 
authority  for  the  proposition  that  as  between 
persons  entitled  to  present  in  turns  there  exists 
any  such  duty  to  give  notice  of  the  vacancy. 
They  relied  on  the  case  of  a  resignation  and  the 
bishop's  dutr  to  ^re  notice  to  the  patron  before 
coUatmg.  But  this  case  stands  on  its  own  footing, 
and  does  not  supply  an  analogy  which  can  be 
acted  upon.  It  was  said  that  there  was  no  negli- 
gence because  there  was  no  knowledge.  But,  as 
I  understand  the  term  "  negligence  "  as  it  occurs 
in  Lord  Alvaaley's  judgment  and  the  other 
authorities  cited  at  the  bar,  it  means  merely 
omission  to  present,  or,  in  other  words,  missing 
the  turn.  In  Vin.  Abr.  tit.  "  Presentation  "  K.  (o) 
il.  7,  it  is  stated  that  "  where  one  loses  his  turn 
ly  lapse  this  shall  stand  for  his  turn,  and  at  the 
next  avoidance  the  other  shall  have  his  turn 
again."  The  induction  of  the  incumbent  which 
follows  on  presentation,  whether  on  an  exchange 
or  otherwise,  is  an  open,  notorious,  and  public  act 
—notice,  in  fact^  to  the  world,  and  of  which  the 
patron  is  bound  to  take  cognizance  at  his  own 
peril;  after  the  expiration  of  the  six  months 
allowed  by  law  for  the  quare  impedit,  the  patron 
is  bound  and  cannot  di»turb  the  incumbent.  I 
have  dealt  with  the  main  arguments  presented  for 
the  plaintiifo.  As  to  the  suggestion  that  some 
doctrine  of  estoppel  or  of  equity  applies,  it  is 
sufficient  to  say  that,  in  my  opinion,  were  is  no 
room  for  the  application  of  any  such  doctrine. 
It  was  said  that  natural  justice  required  that 
where  one  had  usurped  the  turn  of  another,  the 
usurper  ought  to  give  up  his  next  turn,  or  that 
the  person  against  whom  the  usurpation  was  made 
ought  to  be  remitted  to  the  usurper's  next  turn 
or  allowed  to  stand  in  the  usurper's  shoes.  But 
I  am  not  at  liberty  to  apply  any  supposed 
principle  of  natural  justice  to  a  case  of  real  pro- 
perty like  an  advowson,  governed  as  it  is  by  strict 
technical  rules  of  law.  The  action  is  dismissed. 
Inasmuch,  however,  as  the  defendants  or  their 
predecessors  were  not  only  usurpers,  but  the 
strength  of  their  case  depends  on  their  usurpation, 
I  consider  that  I  may  properly  exercise  my  discre- 
tion by  declining  to  give  them  any  costs. 

Solicitors :  0.  C.  T.  Eagleton ;  Nisbet  and  Dctu. 


Wednesday,  Oct.  31. 

(Before  Bomeb,  J.) 

Re  GoDFBKT;    Thoenk-Gkobok  v. 

QODFEET.  (o) 
Married  tcoman — Bettraint  on  anticipation — Pay- 
ment of  costs  of  unsuccessful  action  out  of  income 
of  life  estate — Harried  Women's  Property  Act 
1893  (56  *  67  Viet.  e.  63),  ».  2. 
In  April  1893  a  married  woman,  entitled  to  a  life 
interest  in  certain  trust  funds  and  restrained 
from  anticipating,  brought  an  action  against  her 
trustees,  alleging  serious  breaches  of  trust.     At 

(a)  Beported  b;  a.  Macan,  Esq.,  Barrlster«t-I«w. 


the  trial  she  toithdreu)  the  charges,  and  tubmiiei 
to  a  judgment  under  which  the  too*  ordend  ig 
pay  the  coata  of  the  aetion  as  between  solieiior 
and  client,  leave  being  gtven  to  her  to  raise  tike 
amount  by  mortgage  of  her  life  interest.  IV 
taxed  eotte  amounted  to  2081.,  cmd  were  not  jmij. 
Her  income  teas  1602.  a  year. 
Held,  that  sect.  2  of  the  Married  Women's  PropH) 
Act  1893  was  applicable  to  a  pending  ociioH ,-  mi 
that  one-half  of  the  income  of  the  married  v<oma% 
must  be  applied  yearly  by  the  trustees  ttmatii 
the  payment  of  the  taxed  costs,  until  the  ickolf 
aunt  too*  repaid. 

MOTIOK. 

This  was  a  motion  on  the  piyt  of  the  d^eo- 
dants  in  the  action  for  an  order  that  the  sum  d 
2062. 13«.  6(2.,  being  the  taxed  coats  of  the  action, 
and  also  the  costs  of  the  application,  might  be 
paid  out  of  the  income  of  tiie  plaintiff  under  a 
certain  will  and  settlement.  The  plaintiff  ww 
entitied  to  a  life  interest  in  setUed  funds,  and  she 
was  subject  to  a  restraint  on  anticipation.  The 
action  was  tried  before  Bomer,  J.,  on  the  Utli 
June  1894,  and  is  reported  in  71  L.  T.  Rqt.  8S, 
where  the  facts  are  shortl  v  stated.  In  that  actioD 
judgment  was  given  for  the  defendants  with  ooits 
to  be  taxed  as  between  solicitor  and  client,  and 
the  plaintiff  was  to  be  at  liberty,  notwithstanrting 
the  restraint  on  anticipation,  to  raise  a  sum  bj 
mortgage  of  her  life  interest  sufficient  to  pay  tk 
defenduit's  costs.  Liber^  was  given  to  uiply  to 
Bomer,  J.  under  sect.  2  of  the  Married  Women's 
Property  Act  1893,  if  the  coats  were  not  paid 
within  one  month  after  certificate. 

On  the  7th  Aug.  1894  the  taxing  master  made 
his  certificate  for  2082.  13s.  6<i.  Several  appli- 
cations were  made  to  the  plaintiff  and  her  BoUd- 
tors,  but  the  costs  were  not  paid.  The  income  of 
the  plaintiff  derived  from  the  trust  funds  w 
about  1602.  per  annum.  The  action  had  bees 
commenced  on  the  13th  April  1893,  before  the 
passing  of  the  Married  Women's  Property  Act 
1893. 

J.  F.  Popham  now  applied  as  above  for  an  order 
under  sect.  2  of  the  Married  Women's  Propertf  Act 
1893,  for  the  payment  of  the  costs  out  of  tiie  in- 
come.— That  section  enacted  that:  "In  any  actios 
or  proceeding  now  or  hereafter  instituted  by  > 
woman,  or  by  a  next  friend  on  her  behalf,  the  oonrt 
before  which  such  action  or  proceeding  is  pending, 
shall  have  jurisdiction  by  judgment  or  order  from 
time  to  time  to  order  payment  of  the  costs  of  tbe 
opposite  party  out  of  property  which  is  subject  to 
a  restraint  on  anticipation,  and  may  enforce  sock 
payment  by  the  appointment  of  a  receiver,  and 
the  sale  of  the  property  or  otherwise  as  may  ^ 
just." 

Mrs.  Thome-George,  the  plaintiff,  appeared  in 
person. — I  am  willing  to  obey  the  orcfer  of  tie 
court,  but  the  defendants,  as  trustees  of  the  ^ 
and  setUement,  have  stopped  the  whole  of  mj 
income.  Further,  the  action  was  b^on  before 
the  Married  Women's  Property  Act  of  1893,  which 
is  not  retrospective,  and  there  is  no  jurisdictiM 
to  make  the  order  asked  for.  [Bomeb,  J.  referred 
to  sect.  2  of  the  Married  Women's  Properly  Act 
1893  as  giving  the  jurisdiction.]  May  Inot  ti«» 
raise  the  sum  required  by  mortgage  of  my  li" 
interest  P 

Bokeb,  J. — The  costs  of  doing  that  will  i» 
very  heavy,  and  the  way  pix^rosed  is  the  cfaeajxt^ 
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I  do  not  think  it  right  to  stop  the  'whole  of  the 
income,  as  the  hidy  must  be  maintained.  It  will 
be  sufficient  if  the  defendants  retain  one-half  of 
the  income,  that  is,  802.  a  year.  There  will,  there- 
fore, he  an  order  that  these  coats  be  paid  out  of 
one-half  of  the  income  until  the  whole  sum  is 
paid.  It  is  a  case  clearly  where  the  Act  should 
ne  applied.  It  is  a  case  where  a  lady  institutes 
an  action  aeainst  trustees,  alleging  breaches  of 
traat,  and  daiming  that  the  trust  funds  should 
he  replaced;  and  there  was  not  a  shadow  of 
ground  for  it.  It  is  also  clear  to  m^  mind  that 
the  Act  of  1893  does  apply  to  an  action  which  is 
pending,  as  well  as  to  an  action  instituted  after- 
wards, as  sect.  2  says,  "in  any  action  or  pro- 
ceeding now  or5iereafter  instituted."  That  being 
80,  I  make  the  order  which  I  have  mentioned. 
Under  the  former  order  the  lady  is  still  at 
fiberty  to  raise  the  money  by  mortgage  if  she 
pleases. 

Solicitor  for  the  applicants,  0.  Vemede. 

Solicitor  for  the  plaintiff,  A.  L.  Armitage. 


QUEENS  BENCH  DIYISIOIT. 
Friday,  Oct.  26. 
(Before  Mathew  and  Chaslks,  JJ.) 
Chapun  v.  Dalt  ;  Onion,  Claimant,  (a) 
Dtei  of  arrangement — Itegwtration — Affidavit — 
Secured    creditors — Omission    of   Thames  from 
schedule  to  debtor's  affidavit — Deeds  of  Arrange- 
ment Act  1887  (60  <£  51  Vict.  c.  57),  ss.  4,  6, 19. 
By  Hct.  6,  suh'seet.  1  of  the  Deeds  of  Arrangement 
Act   1887,    an    the  registration  of  a  deed    of 
arrangement  there  shall  be  filed  an  affidavit  of 
the  debtor  stating  (inter  aua)  the  names  and 
addresses  of  his  i^reditors. 
Held,  that  it  was  not  necessary  to  set  out  in  the 
sehedide  to  the  debtor's  affidavit  the  names  and 
addresses  of  those  creditors   whose  debts  were 
secured,  and  that  an  omission  to  do  so  did  not 
render  the  registration  bad. 
Appeal  of  the  plaintiff  from  the  judgment  of  the 
judge  of  the  Lambeth  County  Court  on  the  trial 
of  an  interpleader  issue. 

The  plaintiff  recovered  judgment  against  the 
defendant  on  the  21  st  March  1894.  On  the 
30th  May  he  attempted  to  issue  execution  thereon, 
but  was  met  by  a  deed  of  assignment  of  the 
defendant's  property  to  the  claimant  in  trust  for 
the  benefit  of  the  defendant's  creditors,  executed 
by  the  defendant  on  the  25th  May  and  roistered 
on  the  31st  May. 

By  sect.  5  of  the  Deeds  of  Arrangement  Act 
1887,  a  deed  of  arrangement  shall  be  void  unless 
it  has  been  reg^tered  within  seven  days  of 
execution. 

Sect.  6. — (1.)  The  regiatratioii  of  s  deed  of  arrangement 
ssdar  this  Act  shall  be  effected  in  the  following  manner : 
A  tnie  copy  of  the  deed  and  of  every  Bohedole  or 
isTentoi;  thereto  annexed  or  therein  referred  to  shall  be 
ptesented  to  and  filed  with  the  registrar  within  seven 
clear  days  after  the  execution  of  the  said  deed  (in  like 
Bumner  as  a  bill  of  sale  given  by  way  of  security  for  the 
payment  of  money  is  now  required  to  be  filed),  together 
with  an  affidavit  verifying  the  time  of  exeonUon  and 
containing  a  description  of  the  residence  and  occupation 
of  the  debtor,  and  of  the  place  or  plaoea  where  his 
^nnnnsia  carried  on,  and  an  affidavit  by  the  debtor 

(•)  Boportad  by  F.  O.  Bobiksoh,  Ksq.,  Barrlater«t-Law. 


stating  the  total  estimated  amonnt  of  property  and 
liabilities  included  under  the  deed,  the  total  amonnt  of 
composition  (if  any)  payable  thereunder,  and  the  names 
and  addresses  of  his  creditors. 

The  affidavit  of  the  defendant  filed  with  the 
deed  stated  that  the  total  estimated  amount  of 
his  liabilities  included  under  the  deed  was 
15812. 13<.  3d.,  and  that  the  net  amount  of  his 
Ik,bilitie8  included  under  the  deed,  after  deducting 
13002.,  which  was  the  amount  covered  by  securities 
held  by  his  creditors,  was  2812. 13s.  3d. 

The  5th  paragraph  of  the  affidavit  was  as 
follows : 

The  names  of  my  oteditors  with  their  addresses,  and 
the  amount  of  debt  due  or  to  be  claimed  by  each  of  saoh 
creditors  are  contained  in  and  shown  by  the  schedule  to 
this  affidavit. 

In  the  schedule  to  his  affidavit  the  defendant 
had  not  set  out  the  names  of  all  his  creditors,  but 
only  the  names  of  those  whose  debts  were 
unsecured. 

By  rule  3  of  the  rules  made  under  the  Deeds  of 
Arrangement  Act  1887,  the  affidavit  is  required  to 
be  in  uie  form  given  in  the  appendix  to  the  rules. 
In  the  foim  given  the  schedule  to  the  affidavit  is 
divided  into  three  columns,  headed  respectively 
"  names  of  creditors,"  "  addresses,"  "  amonnt  of 
debt  due  to  or  claimed  by  each  creditor  after 
deduction  of  value  of  securities  held  by  the 
creditor." 

Franle  MeUor,  for  the  plaintiff,  contended  that 
sect.  6  required  that  the  names  of  aU  the  credi- 
tors, both  secured  and  unsecured,  should  be  set 
out  in  the  schedule,  and  that,  that  section  not 
having  been  complied  with,  there  had  not  been 
a  registration  as  provided  for  by  the  Act ;  that 
the  deed  of  assignment  was  therefore  void,  and 
the  defendant's  goods  were  not  protected  by  it 
from  being  taken  in  execution.    He  referred  to 

Re  Batten ;  IBx  ■parte  Xilne,  60  L.  T.  Bep.  271 ; 

22  Q.  B.  Div.  685 ; 
Crewe  v.  Cummins,  59  L.  T.  Eep.  886 ;  21  Q.  B. 

Biv.  420. 

A.  Powell,  for  the  claimant,  was  not  called 
upon. 

Mathew,  J. — ^After  a  careful  consideration  of 
the  sections  of  the  statute  in  question,  I  have 
come  to  the  conclusion  that  this  appeal  must  be 
dismissed.  It  appears  to  me  that  the  form  of 
affidavit  given  in  Uie  rules  has  been  followed,  for 
that  form  does  not  require  the  names  of  fully- 
secured  creditors  to  be  given.  Sect.  4,  sub-sect.  (2) 
of  the  Act  says  that  a  deed  of  arrangement  to 
which  the  Act  applies  shall  include  instruments 
made  in  respect  of  the  affairs  of  a  debtor  "  for  the 
benefit  of  his  creditors  generally."  On  turning^  to 
the  definition  clause  I  find  that  the  expression 
"  creditors  gennvdly  "  includes  "  all  creditors  who 
may  assent  or  take  the  benefit  of  a  deed  of 
arrangement."  Now,  in  this  case  who  are  the 
persons  assenting  to  or  taking  the  benefit  of  this 
deed  of  arrangement  ?  The  answer  is,  the  un- 
secured creditore.  They,  and  they  only,  are 
concerned  with  the  deed,  and  in  my  opinion  theirs 
are  the  only  names  required  in  the  schedule  to 
the  affidavit.  The  result  is,  therefore,  that  the 
i-egistration  of  this  deed  was  good,  and  the  appeal 
must  be  dismissed. 

Chablbs,  J. — I  am  of  the  same  opinion. 
Sect.  6,  sub-eeot.  1,  of  the  Act  must  be  read  in 
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conjunciion  with  sect.  4  and  sect.  19,  the  interpre- 
tation clause.  If  the  Act  ia  so  rM.d  it  is  clear 
the  names  of  the  creditors  mentioned  in  the 
section  as  to  registration  must  he  the  names  of 
those  creditors  only  who  are  taking  the  benefit  of 
thedeedofannngement         Appeal  dismused. 

Solicitors :   for  the  plaintiff,  Norri$  and  Son  ; 
for  the  defendant,  A.  H.  Williami. 


Friday,  Oct.iS. 

(Before  Mathew  and  Chables  JJ.) 

Laveb  v.  Bothau  and  Sons;  Guaedianb  of 

THE  Poos     OF    THE    CHESTERFIELD     UNION. 

Claimanta.  (a) 
Poor  laiD — Relief — Property  of  deceased  paupei — 
Claims  of  guardians  for  reimhursement — Execxi- 
tor — Right    to  retain  amount  of   debt   out    of 
estate. 
Sect.  16  0/12  <fl3  Vici.  e.  103,  provides  tluit  "in 
the  event  of  the  death  of  any  pauper  having  in  his 
possession  or  belonging  to  him  any  money  or  pro- 
perty,   the  guardians  of  the    union   or  parish 
wherein  such  pauper  shall  die  may  reimburse 
themselves  the  expenses  incurred  by  them  in  and 
ribout  tlie  burial  of  su^h  pauper,  and  in  and  about 
the  maintenance  of  such  pauper  at  any  time  dur- 
ing the  twelve  months  previous  to  the  decease." 
Held,   that  the  guardians  are  ordinary,  and  not 
preferential,  creditors  for  the  amount  claimed  by 
them,  against  the  estate  of  a  deceased  pauper. 
S.  G.  was  for  several  years  prior  to  her  death  in 
receipt  of  outdoor  relief  from  the  guardians  of 
the  V.  Union.      The  plaintiff  was   the  executor 
appointed    by    her   wiU,    and  after  her   death 
directed  that  her   properly,  consisting  of  s<yme- 
furniture,  should  be  sold.      The  plaintiff  toas  a 
creditor  of  8.  G.  in  an  amount  exceeding  the  pro- 
ceeds of  the  sale  of  the  furniture.    Ihe  guardians 
of  the  C.  Union  claimed  to  be  entitled  to  so  much 
of  the  proceeds  as  would  re-imburte  them  for  the 
maintenance  of  S.  G.  during  the   twelve  months 
previous  to  her  death. 
Held,  that  the  guardians  having  no  greater  right 
than  ordinary  creditors,  the  plaintiff,  as  executor, 
was  entitled  to  repay  his  oum  debt  out  of  the  pro- 
ceeds of  the  sale. 
Appeal  of  the  pl^ntifF  from  thejudgment  of  the 
judge  of  the  County   Court  of  Yorkshire,  holden 
at  Sheffield,  on  the  trial  of  an  interpleader  issue. 

The  plaintifE  was  the  executor  appointed  under 
the  will  of  one  Sarah  Goodall.  At  the  time  of 
her  death  and  for  some  years  pi-eviously  Goodall 
had  been  in  receipt  of  relief  fi-omthe  guardians  of 
the  poor  of  the  Chesterfield  Union. 

The  only  property  left  by  Goodall  consisted  of 
certain  furniture  which,  by  order  of  the  plaintifF 
was  sold  by  the  defendants,  a  firm  of  auctioneers, 
and  realized  242.  128.  Sd.,  and  the  balance,  after 
deducting  the  defendants'  charges  as  auctioneers, 
and  rent  owing  by  the  deceased,  was  20?.  6«.  2d. 
being  the  amount  sued  for  in  this  action.  The 
guardians  claimed  to  be  entitled  to  162. 18«.  of  this 
sum,  as  the  amount  paid  by  them  in  relief  to  the 
deceased  during  the  twelve  months  immediately 
preceding  her  death.  The  plaintiff  alleged  that 
the  deceased  was  indebted  to  him  for  moneys  and 
necessaries  supplied  by  him  to  her  at  her  request, 

(«)  Beported  by  F.  O.  BoBixsox,  Eiq.,  Buriater-at-Law. 


in  a  sum  considerably  in  excess  of  the  snm  soed 
for  in  the  action,  and  he  also  claimed  62.  lOt.  tar 
the  deceased's  funeral  expenses. 

The  defendants  paid  into  court  the  som  <£ 
102.  7s.  6d.  (being  the  162.  18«.  claimed  by  the, 
guardians,  less  the  defendants'  taxed  costs  of  the 
action),  and  an  interpleader  issue  was  directed  to 
try  the  question  whether  the  plaintiff  or  tlie 
guardians  were  entitled  to  the  said  sum  of 
102.  7«.6d. 

At  the  trial  of  the  issue  the  County  Court 
judge  gave  judgment  for  the  gviardians. 

The  plaintiff  appealed. 

12  &  13  Vict.  c.  103. 

Sect.  16.  And  be  it  enacted,  that  where  any  paopcr 
shall  have  in  Iiia  pouession  or  beloxi^ing  to  turn  aaj 
money  or  valaable  aecnrity  for  money,  the  gnaHians  1^ 
the  union  or  paiiih  within  which  such  pauper  is  charge- 
able may  take  and  appropriate  bo  much  of  snch  money  or 
the  produce  of  such  security,  or  recover  the  «une  u  i 
debt  before  any  local  court,  aa  will  reimhorae  the  aid 
^ardiana  for  the  amount  expended  by  them,  whether  is 
behalf  of  the  common  fund  or  of  any  jjaiish  in  the  relief 
of  such  pauper,  during  the  period  of  twelve  monthx  prior 
to  Buch  taking  and  appropriation,  or  prior  to  such  pro- 
ceeding for  the  recovery  thereof  (aa  the  case  may  be). 
and  in  the  event  of  the  death  of  any  pauper  having  in 
hiB  pOBsesfiion  or  belonging  to  him  any  money  or 
property,  the  guardiann  of  the  union  or  pariah  whersi 
Buoh  pauper  shall  die  may  reimburse  themselves  the 
ezpenses  incurred  by  them  in  and  about  the  burial  of 
such  pauper,  and  in  and  about  the  maintenance  rt 
Boch  pauper  at  any  time  dnring  the  twelve  montia 
previons  to  the  decease. 

Brooke  Little  for  the  plaintiff. — The  decision  of 
the  County  Court  judge  was  wrong.  The  claim  of 
the  guardians  is  made  under  the  second  part  of 
sect.  16,  the  language  of  which  is  "  may  reimbnrae 
themselves."  That  gives  the  guardians  no  greater 
right  than  an  ordinary  creditor. 

A.  Glen  for  the  guardians. — The  object  of  the 
statute  is,  that  persons  capable  of  maintaining: 
themselves  should  not  look  to  the  parish  iar 
support,  and  a  liberal  construction  ought  to  be 
placed  upon  the  statute:  (per  Kelly,  C.  B.  in 
Guardians  of  West  Ham  v.  Ovens  27  L.  T.  Rep. 
616 ;  L.  Rep.  8  Ex.  37.)  If  the  contention  of  the 
plaintiff  were  to  prevail  the  object  of  the  statute 
would  be  defeated ;  for,  unless  the  guardians  can 
seize  the  property  of  the  deceased  pauper,  tbef 
will  not  in  a  case  such  as  the  present  be  able  to 
reimburse  themselves  at  all.  He  also  referred  to 
Re  Keu-begin't  Egtate  ;  Ejgleton  v.  Sewbegin.  57 
L.  T.  Eep.  S90  ;  36  Ch.  Div.  477. 

Mathew,  J. — I  am  of  opinion  that  this  appeil 
must  be  allowed.  The  facts  of  the  case  are  «s 
follows:  The  pauper  had  for  more  than  a  year 
before  her  death  been  in  receipt  of  relief  from  the 
euardians  of  the  Chesterfield  Union.  At  her 
death  she  left  a  small  property,  and  by  her  will 
she  appointed  the  plaintiff  to  lie  her  execntor,  he 
being  her  creditor  for  an  amount  larger  than 
the  whole  of  her  property.  The  guardians  (?«■•< 
notice  of  a  claim  under  sect.  16  of  the  Poor  La* 
Amendment  Act  1849,  and  it  was  arranged  between 
the  parties  that  the  property  should  be  sold,  and 
that  by  means  of  an  interpleader  issue  in  the 
County  Court  the  question  of  the  ownership  rf 
the  property  should  be  determined.  The  esse 
for  the  guardians  was  simple.  They  said  that 
under  the  section  they  had  a  preferential  claim  to 
the  proceeds,  and  that  the  right  of  the  execute'' 


Digitized  by 


Google 


D«o.  82, 18M.] 


THE  LAW  TIMES. 


[Vd.  LXXI.-571 


Q.B.  Div.] 


Taylor  v.  The  Queen. 


[Q.B.  DiT. 


and  the  otlier  creditors  was  deferred  untU  the 
claim  of  the  guardians  had  been  satisfied.  To 
mj  mind  that  wonld  have  been  an  extraordinary 
result  for  the  Legislature  to  hare  arrived  at,  and 
on  turning  to  the  statute  I  do  not  find  that  anj 
authority  is  given  by  it  to  the  guardians  to  seize 
the  effects  of  a  deceased  pauper.  Kor  is  there 
anything  in  the  statute  to  show  that  the  guardians 
are  more  than  ordinary  creditors,  or  that  they 
have  any  greater  rights  than  ordinary  creditors 
against  such  effects.  Sect  16  provides  "that 
where  any  pauper  shall  have  in  his  possession  or 
belonging  to  him  any  money  or  valuable  secuiitv 
for  money,  the  guardians  of  the  union  or  parish 
within  which  such  pauper  is  chargeable  may 
take  and  appropriate  so  much  of  such  money  or 
the  produce  of  such  security  or  recover  the  same 
as  a  debt  before  any  local  court  as  will  reimburse 
the  said  guardians  for  the  amount  expended  by 
them,  whether  on  behalf  of  the  common  fund  or 
of  any  parish  in  the  relief  of  such  pauper  during 
the  period  of  twelve  months  prior  to  such  taking 
and  appropriation,  or  prior  to'such  proceedingfor 
the  recovery  thereof  (as  the  case  may  be)."  That 
is  the  earlier  part  of  the  section.  There  is  nothing 
there  to  indicate  any  intention  on  the  part  of  the 
Legislature  to  treat  the  guardians  as  other  than 
ordmary  creditors  with  the  alternative  remedy  of 
taking  and  appropriating  any  money  or  valu- 
able security  for  money  which  any  pauper  may 
have  in  his  possession  or  belonging  to  nim.  Then 
comes  the  second  part  of  the  section  which  pro- 
vides that  in  the  event  of  the  death  of  any  pauper 
having  in  his  possession  or  belonging  to  him  any 
money  or  property,  the  guardians  of  the  union  or 
puish  wherein  such  pauper  shall  die  may 
reimburse  themselves  the  expenses  incurred  by 
them  in  and  about  the  burial  of  such  pauper,  and 
in  and  about  the  maintenance  of  such  pauper  at 
any  time  during  the  twelve  months  previous  to 
the  decease.  The  words  "  in  manner,  aforesaid," 
which  the  County  Court  judge  thought  ought  to 
be  read  into  this  part  of  the  section,  are  not  there, 
nor  do  I  see  any  reason  for  inserting  them.  In 
my  ^'udgment  the  guardians  are  mere  ordinary 
creditors  applying  to  be  reimbursed,  and  there  is 
nothing  in  the  section  to  take  away  the  right 
either  of  the  executor  or  of  any  other  creditor. 
On  any  other  construction  of  the  section  the 
creditors  of  the  pauper  other  than  the  guardians 
would  have  to  bear  the  cost  of  the  maintenance  of 
the  pauper  for  the  last  year  of  his  life,  and  this  I 
think  could  not  have  been  the  intention  of  the 
Le^rislature. 

Ghasles,  J. — I  am  of  the  same  opinion.  I  do 
not  think  that  the  section  bears  the  construction 
▼hich  the  guardians  contend  ought  to  be  placed 
Jjpon  it.  It  seems  to  me  that  the  learned 
County  Court  judge  overlooked  the  fact  that  the 
remedy  of  taking  and  appropriating  the  property 
given  hj  the  earlier  tiart  of  the  section  is  an 
alternative  remedy,  fi  under  that  part  of  the 
*ection  the  guardians  elect  to  recover  the  amount 
^pended  by  them  as  a  debt,  it  does  not  follow  that 
•lecansethe  section  goes  on  to  say  that  in  the 
alternative  they  may  take  and  appropriate  the 
property  of  the  pauper,  the  guardians  are  placed 
™  a  better  position  than  ordinary  creditors. 
There  are  no  words  in  the  second  part  of  the 
action  which  embody  the  earlier  words  of  the  first 
I*rt  of  the  section  which  give  the  guardians  the 
"ght  to  take  and  appropriate  the  property.    The 
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Connty  Court  judge  appears  to  have  read  the 
section  as  if  under  the  first  part  the  guardians 
have  only  the  power  to  take,  but  he  utogether 
omitted  to  take  into  consideration  the  alternative 
remedy  of  recovering  as  a  debt.  The  County 
Court  judge  then  reads  into  the  second  part  of  the 
section  after  the  words  "  reimburse  themselves  " 
the  words  "  in  maimer  aforesaid."  In  my  opinion 
that  is  not  the  proper  mode  of  construing  the 
section.  There  is  nothing  in  the  second  part  to 
constitute  the  guardians  more  than  ordinary 
creditors  or  to  taike  away  the  right  of  the  executor 
to  retain  his  own  debt,  I  think  therefore  that  the 
appeal  must  be  allowed. 

Solicitors :  for  the  plaintiff,  Steadman  Van 
Praagh,  Sims,  and  Co.,  for  Muir  Wilson,  Sheffield  ; 
for  the  claimants,  Stevens  and  Parkes,  for  Jones 
and  Middleton. 


Oct.  27  and  29. 

(Before  Mathew  and  Charles,  JJ.) 

Taylor  v.  The  Queen,  (a) 

Criminal  late — Obtaining  goods  by  fahe  irretences 

— Receiving — Indietmeni. 
Two  prisoners,  FarreU  and  Taylor,  were  charged 
in  an  indictment  which  contained  four  counts,  of 
which  the  first  and  second  counts  charged  Farrell 
with  obtaining  goods  by  false  pretences,  the 
alleged  false  pretences  being  set  out  in  the  usual 
form.  The  third  and  fourth  counts  charged  that 
Taylor  unlawfully  received  the  goods,  untawfuUy, 
knowingly,  and  designedly  obtained  by  false  pre- 
tences. The  false  pretences  by  which  it  was 
alleged  that  Farrell  obtained  the  goods  were  not 
set  out  in  the  third  and  fourth  counts. 
Upon  a  writ  of  error  it  was  contended  cm  behalf  of 
Taylor  that  the  indictment  was  insufficient,  as  it 
did  not  state  in  the  third  and  fourth  counts 
what  the  false  pretences  were  by  msans  of  which 
it  was  alleged  that  the  goods  had  been  obtained. 
Held,  that  the  indictment  was  good  and  sufficiently 

set  forth  the  charge  against  Taylor. 
This  was  a  writ  of  error  upon  a  judgment  of  the 
Recorder  of  Portsmouth  upon  an  indictment  for 
obtaining    goods    by    false .  pretences    and    for 
receiving  the  goods  so  obtained. 

The  indictment  charged  :  in  the  first  count, 
That  An^stuB  Farrell,  on  the  29th  day  of  Nor. 
1893,  unlawfully,  knowingly,  and  desigiiedly,  did  falsely 
pretend  to  Joshua  Clarke,  that  he,  the  said  Anguetua 
Farrell,  then  was  a  servant  of  one  Qeorge  Farrell,  of 
East-etreet,  Fortsea  (the  said  (}eor|re  Farrell  then  and 
long  before  being  well  known  to  the  said  Joehua  Clarke, 
and  a  customer  of  Qeorge  William  Feel,  his  master,  in 
his  business  and  way  of  trade  as  a  batcher),  and  that 
the  said  Augustus  Farrell  was  then  sent  by  the  said 
Oeorge  FarreU  to  the  said  Joshua  Clarke  for  two  hun- 
dredweight of  beef,  twelve  pounds  of  beef  suet,  two  legs 
of  mntton,  two  shoulders  of  mutton,  and  two  bnll 
kidneys,  by  means  of  which  said  false  pretences  th^  said 
Augustus  Farrell  did  then  unlawfully  obtain  from  the 
said  Joshua  Clarke  two  hundred  and  twenty-seven 
pounds  of  beef,  twelve  pounds  of  beef  snet,  forty-one 
pounds  of  mutton,  and  two  and  a  quarter  pounds  of  ox 
kidneys,  the  property  of  the  said  Oeorge  Walter  Peel, 
with  intent  to  defraud ;  whereas  in  truth  and  in  fact  the 
■aid  Augustus  Farrell  was  not  then  the  servant  of  the 
said  Oeorge  FarreU  and  the  said  Angnatna  Fanell  was 
not  then  sent  by  the  said  George  FarreU  to  the  said 
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Joahn*  Clarke  for  the  naid  beef,  suet,  mutton,  or  kidne^i, 
or  for  any  beef,  roet,  mutton,  or  kidneys  whatsoever,  as 
he  the  said  An^stas  FarreU  well  loiew  at  the  time 
when  he  did  so  falsely  pretend  as  aforesaid  against  the 
form  of  the  statute,  Ac. 

The  second  count  was  similar  to  the  first  count, 
but  alleged  that  the  false  pretences  were  made  to 
Greorge  Walter  Peel. 

The  third  connt  charged. 

That  Geor^  Taylor  afterwards,  on  the  said  29th  day 
of  Not.  1893,  two  hundred  and  twenty-seren  pounds  of 
beef,  twelve  pounds  of  suet,  forty-one  pounds  of  mutton, 
and  two  and  a  quarter  pounds  of  ox  kidneys,  of  the 
goods  and  chattels  of  the  said  Oeorge  Walter  Peel,  then 
lately  before  unlawfully,  knowingly,  and  designedly 
obtained  from  the  s-'id  Joshna  Clarke  by  false  pretences 
unlawfully  did  receive  and  have,  he  the  said  Qeorge 
Taylor,  at  the  time  when  he  so  received  the  said  beef, 
mutton,  suet,  and  kidneys  as  aforesaid,  then  well  know- 
ing the  same  to  have  been  unlawfully,  knowingly,  and 
designedly  obtained  from  the  said  Joshua  Clarke  by 
false  pretences  against  the  form  of  the  si»tnte,  Ac. 

The  fourth  count  was  similar  to  the  third  count, 
but  alleged  that  the  goods  had  been  obtained  from 
Qeorge  Walter  Peel. 

To  this  indictment  Angnstus  Farrell  pleaded 
not  guilty,  and  George  Taylor  demurred  on  the 
g^und  that  it  did  not  sufficiently  state  the 
charge  against  him.  The  Recorder  overruled  the 
demurrer,  and  directed  that  a  plea  of  not  guilty 
should  be  entered  on  behalf  of  Taylor.  The 
prisoners  were  then  tried,  convicted,  and  sentenced 
upon  the  indictment. 

The  record  having  been  formally  made  up,  the 
defendant,  George  Taylor,  assigned  as  error : 

1.  That  in  the  third  and  fourth  counts  of  the  indict- 
ment against  the  said  George  Taylor  the  false  pretences 
are  not  set  out  by  means  of  which  it  is  alleged  that 
the  articles  of  food  therein  mentioned  were  unlawfully 
obtained. 

2.  That  the  false  pretences  by  means  of  which  it  is 
in  the  said  third  and  fourth  counts  alleged  that  the  said 
articles  of  food  were  unlawfully  obtained  are  not  in  the 
said  counts  stated  to  be  those  by  means  of  which 
Augustus  Farrell  is  in  the  first  and  second  counts  of  the 
said  indictment  alleged  to  have  obtained  the  said  articles 
of  food. 

3.  That  the  indictment  and  proceedings  aforesaid  and 
matters  therein  contained  are  not  sufficient  in  law  to 
warrant  the  said  judgment  so  given  against  the  said 
Qeorge  Taylor,  or  to  convict  him  of  the  misdemeanors 
aforesaid,  or  an^  or  either  of  them. 

The  24  &  25  Vict.  c.  96  provides : 

Sect.  95.  Whosoever  shall  receive  any  chattel,  money, 
Talnable  security,  or  other  property  whatsoever,  the 
stealing,  taking,  obtaining,  converting,  or  disposing 
whereof  is  made  a  misdemeanor  by  this  Act,  knowing 
the  same  to  have  been  unlawfully  stolen,  taken,  obtained, 
converted,  or  disposed  of,  shall  be  gmlty  of  a  misde- 
meanor, and  may  be  indicted  and  convicted  thereof, 
whether  the  person  guilty  of  the  principal  misdemeanor 
shall  or  shall  not  have  been  previously  convicted  thereof, 
or  shall  or  shall  not  be  amenable  to  justice. 

C.  W.  Matthews  and  Stephenson  for  the  prisoner. 
— It  is  submitted  that  uiis  indictment  was  bad, 
because  it  did  not  set  out  in  the  third  and  fourth 
counts  the  false  pretences  by  which  the  goods  had 
been  obtained.  There  is  nothing  to  connect  the 
third  and  fourth  counts  with  the  first  and  second 
counts.  There  must  be  something  to  identify  the 
ftJse  pretences  in  the  third  and  fourth  counts 
with  tnose  alleged  in  the  first  and  second  counts. 


It  has  been  held  that  the  false  pretences  must  be 
set  out  in  counts  against  a  reoeirer: 

R.r.  HM,  Bussell  on  Crimes,  4th  ed.  p.  554. 
That  Tiew  was  also  taken  in  Reg.  v.  OoldtmM  (\i 
Cox  0.  C.  479;  L.  Bep.  2  C.  C.  R.  74. 

Temple  Cooke  and  Warry  for  the  Crown.— The 
indictment  follows  the  words  of  the  statute.  The 
gist  of  the  ofFenoe  is  the  guilty  knowled^^  that 
uie  goods  had  been  obtained  by  fraud.  The  onlj 
point  decided  in  Beg.  v.  Goldsmith  {iibi  tup.]  ns 
that  Lf  there  was  any  defect  in  the  indictment  H. 
was  cured  by  the  verdict.  The  point  now  raised 
was  not  fully  argued  in  Beg.  t.  Sill  [ubi  np.l 
B.  y.  Wilson  (2  Moody  C.  C.  52)  decides  that  it 
must  be  alleged  that  the  goods  were  obtained  h} 
false  pretences,  and  that  it  is  not  sufficient  to  n; 
that  uiey  have  been  unlawfully  obtained.  It  has 
also  been  decided  that  in  an  mdictment  for  oon- 
spiracy  to  obtain  money  by  false  pretences  it  is 
not  necessary  to  set  out  the  false  pretences : 
R.  V.  Gill,  2  B.  &  Aid.  204. 

St^henson  in  reply. — The  gist  of  the  offence  is 
not  the  receiving,  but  the  fact  that  the  goods  had 
been  obtained  by  false  pretences,  therefore  the 
false  pretences  must  be  set  out. 

Mathew,  J. — I  am  of  opinion  that  our  jnd^-    , 
ment  must  be  for  the  Crown.    The  indictment  is    i 
for  receiving  goods  knowing  them  to  have  bees 
obtained  by  false  pretences,  and  it  follows  the 
exact  words  of  the  statute.    The  indictment  vis 
demurred  to  npon  the  ground  that  the  particnlv 
false  pretences  should  have  been  set  out  in  the 
receiving  coimts.    The  demurrer  was  overmled, 
and  from  that  decision  the  present  proceedings 
have  been  brought.    It  is  clear  that  this  form  <d 
indictment  was  adopted  soon  after  the  statute  was 
passed,  and  has  been  in  use  for  many  years.    The 
gist  of  the  offence  is  clearly  set  out,  namely,  that 
the  prisoner  unlawfully  received  the  goods  with 
the  Knowledge  that  they  had  been  obtained  bj 
false  pretences.    Our  attention  has  been  called  to 
the  dicta  of  several  judges  upon  this  question.  In 
1851  Mr.   Greaves,  Q.C.,  who  was  sittdng  as  a 
commissioner  at  the  Gloucester  Assizes,  called 
the  attention  of  Patteson  and  Talfonrd,  JJ.  to  a 
case  B.  t.  HUl  (Russell  on  Crimes,  4th  edit  p.  55i) 
in  which  a  person  was  indicted  for  receiving  goods 
which  he  Imew  had  been  obtained  by  false  pre- 
tences, which  false  pretences  were  not  set  ortia 
the  indictment.    The  judges  expressed  the  opinion 
that  the  count  was  bad,  and  that  the  false  pre- 
tences should  have  been  set  out,  but  it  does  not 
appear  that  the  point  was  argued  before  thein. 
Another  dictum  is  that  of  Bramwell,  B.  in  Be^.  ^■ 
Goldsmith  (12  Cox  C.  G.  479 ;  L.  Bep.  2  C.  C.  K. 
74),  but  that  is  of  a  most  gnardM  chaiacto. 
That  case  went  to  trial  and  a  conviction  followed, 
and  it  was  held  that,  if  there  had  been  any  defect 
in  the  indictment,  it  was  cured  by  the  conTictioa 
Bramwell,  B.  said  that,  if  the  objection  had  been 
taken  on  demurrer  or  motion  to  quash,  he  v 
not  prepared  to  say  that  the  count  would  Iat< 
been  good.    We  have  to  decide  if  it  is  veeWJ 
to  set  out  the  false  pretences  in  this  case  vbere 
the  gist  of  the  offence  was  unlawfully  recein"? 
the  goods  with  guilty  knowledge  of  the  false  pre- 
tences by  which  they  had  been  obtained.    In  '^ 
y.  GiU  (2  B.  &  Aid.  204)  the  charge  was  one  of 
conspiracy  to  obtain  large  sums  of  monej  'J 
means  of  false  pretences,  and  the  taiae  P>^'^°^ 
were   not   set   out.    Abbott,    C.J.   said:  "** 
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indictment  appears  to  me  sufiScient.  The  gist  of 
the  offence  is  the  conspiracy,  and,  although  the 
nature  of  every  offence  mnst  be  laid  with  reason- 
able certainty,  so  as  to  apprise  the  defendant  of 
the  charge,  yet  I  think  it  is  snfSciently  done  by 
the  present  indictment."  Bayley  and  Holroyd, 
JJ.  delivered  jndgments  to  the  same  effect.  It 
seems  to  me  to  be  clear  that  it  was  not  necessaiy 
to  set  out  the  false  pretences. 

Ghableb,  J. — I  agree  with  the  judgment  that 
has  been  delivered  by  Mathew,  J.  It  seems  to  me 
that  the  third  and  fourth  counts  are  both  good, 
as  they  state  with  reasonable  certainty  the  charge 
agunat  the  prisoner.  The  gist  of  the  offence  was 
receiving  the  goods  unlawfully  obtained  by  means 
of  false  pretences,  well  knowing  that  they  had 
been  so  obtained.  It  is  necessary  to  allege  in  the 
indictment  all  that  must  be  proved  in  order  that 
a  conviction  may  be  obtained,  and  in  this  indict- 
ment it  is  alleged  that  the  goods  were  obtained  by 
means  of  false  pretences,  and  that  the  receiver 
knew  that  they  had  been  so  obtained.  The  case 
of  B.  T.  WiUon  (2  Moo.  C.  0.  62)  is  clearly  dis- 
tinguishable, for  the  indictment  there  did  not 
allege  that  the  goods  had  been  obtained' by  false 
pretences,  brt  only  that  they  had  been  unlawfully 
obtfuned.  I  an«e  with  the  remarks  made  by 
Mathew,  J.  witii  reference  to  the  case  of  R,  v. 
HiU  (Rassell  on  Crimes,  4th  edit.  p.  554).  In  Reg. 
V.  Goldtmith  (12  Cox  0.  C.  479 ;  L.  Rep.  2  C.  0. 
B.  74)  the  whole  of  the  argument  turned  upon 
the  qnestion  whether  the  uleged  defect  in  the 
indictment  was  cured  by  the  verdict.  The  defect 
was  assumed  for  the  purposes  of  the  argument 
only,  and  there  seems  to  me  to  be  nothing  in  these 
cases  which  is  binding  on  us  or  necessitates  our 
holding  that  this  indictment  is  bad.  It  conveys 
upon  the  face  of  it  the  allegation  of  all  the  ingre- 
dients of  the  offence  charged. 

Judgment  for  the  Crown. 

Solicitor  for  the  prisoner,  A.  W.  MiUs,  for  King, 
Landport. 

Sobcitora  for  the  Crown,  Ford  and  Ford. 


Monday,  Oct.  29. 
(Before  MA.THEW  and  Chableb,  JJ.) 

The  Vebtet  of  St.  Mabt,  Iblington  (apps.)  v. 
Cobbbtt  and  othebb  (resps.).  (a) 

Metropolit — Exvenee  of  flagging  footway — Owners 
of  nouses  and  lands  abutting  on  street — Open 
space — Lease  to  vesiry  for  a  public  garden, — 
metropolitan  Open  Spaces  Act  1881  (44  £  45 
Viet.  e.  34) — Metropolis  Management  Act  1862 
Amendment  Act  1890  (53  A  54  Vict.  e.  64),  s.  1. 

By  sect.  1  of  the  Metropolis  Management  Act  1862 
Amendment  Act  1^0  the  expense  of  flagging  a 
footway  is  to  be  borne  by  the  owners  of  the  nouses 
and  the  oumers  of  the  land  bownding  or  ahutting 
on  the  road  or  street  in  which  such  footway  is 
situate. 

^he  respondents  were  the  owners  of  several  houses 
in  a  square,  and  the  appellants  had  acquired  the 
residue  of  a  lease  of  the  garden  in  the  square, 
which  had  been  laid  out  as  a  public  gardien  for 
the  benefit  of  the  public,  and  over  which  the 
appellants  administered  control  under  the  Metro- 

_politan  Open  Spaces  Act  1881. 

(<)  Beported  by  W.  H.  Hoiwfall,  £«q.,  BanUter-ftt-Law. 


Seld,  that  the  appellants,  as  owners  of  the  garden, 
Tnust  contribute  to  the  expense  of  flagging  the 
footway  of  the  street  upon  which  the  houses  of 
the  respondents  and  the  garden  abutted. 

Case  stated  by  justices.  The  following  facts 
were  either  admitted  by  the  respective  parties  or 
proved : 

That  the  footways  of  Bamsbury-square,  the 
roads  leading  through,  which  are  streets  within 
the  meaning  of  the  Metropolis  Management  Ac£ 
1855  and  other  Acts  amending  the  same,  were  laid 
out  at  the  passing  of  the  Act  of  1855,  and  had 
been  since  repaired  by  the  appellants,  but  had  not 
been  flagged,  or  had  been  only  partially  flagged, 
and  that  such  streets  were  situate  in  the  parish  of 
St.  Maiy,  Islington,  and  within  the  jurisdiction  of 
the  appeUonte. 

That  the  estimated  expense  of  flagging  the 
footways  of  the  street  had  been  duly  determined 
by  the  appellants  and  apportioned  amongst  the 
owners  of  the  houses  and  the  owners  of  the 
land  bounding  and  abutting  on  the  square,  omit- 
ting any  apportionment  in  respect  of  the  owners 
(if  any)  of  the  garden  in  the  square  hereinafter 
referred  to;  the  amount  apportioned  in  respect 
of  the  abuttal  of  the  respondent's  houses  being 
48Z.  Oa.  3d.,  which  amoimt  had  been  duly 
demanded  from  the  respondente,  but  had  not  been 
paid. 

In  the  centre  of  the  square  is  an  open  space  or 
garden  enclosed  by  iron  railings,  whicn  previously 
to  the  2nd  May  1891  was  used  in  common  as  an 
ornamental  or  pleasure  ground  by  the  occupiers  ot 
the  houses  bounding  or  abutting  upon  the  said 
square.  On  the  2nd  May  1891,  the  appellants, 
acting  under  or  in  pursuance  of  sect.  5  of  the 
Metropolitan  Open  Spaces  Act  1881,  acquired  the 
residue  of  a  term  of  twenty-six  years,  commencing 
the  26th  Dec.  1882,  from  the  Earl  of  Meath,  to 
whom  a  lease  of  the  land  had  been  assigned,  to 
hold  on  behalf  of  the  Metropolitan  Public  Gardens 
Association,  and  the  appellants  have,  since  the 
2nd  May  1891.  held,  and  now  hold,  the  residue  of 
that  term,  and  have  since  that  date  administered 
and  now  administer  control  over  the  open  space  or 
garden. 

The  respondente  appeared  by  counsel,  and  con- 
tended that  the  apportionment  of  the  estimated 
expense  was  bad  in  law,  inasmuch  as  the  appellante 
or  other  the  owners  had  not  thereby  been  charged 
with  any  proportion  of  the  estimated  cost  of 
flagging  the  footways  in  respect  of  the  open  space 
or  garden,  as  required  by  the  decision  in  The 
Vestry  of  Paddington  v.  North  Metropolitan  Rail- 
way  (1894)  1  Q.  B.  633). 

On  behalf  of  the  appellante  it  was  contended 
that  they  held  the  open  space  or  garden  in  trust 
for  the  enjoyment  of  the  public,  and  there- 
fore had  no  beneficial  interest  therein,  and  were 
not  the  owners  thereof  within  the  meaning  of 
sect.  250  of  18  &  19  Vict.  c.  120,  and  were  there- 
fore not  liable  to  contribute  towards  the  payment 
of  the  estimated  expenses,  and  that  there  was  no 
owner  of  the  open  space  or  garden  within  the 
meaning  of  the  Act. 

The  justices  were  of  opinion  that  there  were 
owners  of  the  open  space  or  garden,  within  the 
meaning  of  the  Metropolitan  Management  Act 
1862  Amendment  Act  1890,  who  were  liable  to 
contribute,  and  should  therefore  have  been  in- 
cluded in  the  apportionment  made  by  the  appel- 
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lants,  and  that  consequently  the  aaid  apportion- 
ment was  bad  in  kw.  They  dismissed  the 
summons. 

Cunningham  Glen  (with  him  Diekent,  Q.G.),  for 
the  appellants. — It  is  submitted  that  the  decision 
of  the  maeistrates  was  wrong.  There  are  no 
owners  of  the  open  space  wit£u  the  meaning  of 
the  Metropolis  Management  Acts.  The  land 
cannot  be  let  at  a  rack  rent,  as  it  is  dedicated  to 
the  public.  The  case  differs  from  that  of  a  ceme- 
tery company  who  could  make  a  profit  out  of  their 
lands: 

Veitlry  of  8f.  OUe»,  Cnmbencell,  T.  London  Cemetery 

Company,  70  L.  T.  Bep.  734 ;  (1894)  1  Q.  B.  699. 

This  open  space  is  in    the  same  position  as  a 

church  is,  and  the  persons  in  whom  it  is  vested 

cannot  be  assessed  for  these  expenses : 

Angell  T.  Vettry  of  Pnddington,  L.  Rep.  3  Q.  B.  714 ; 

Wright  T.  Ingle,  54  L.  T.  Bep.  511 ;  16  Q.  B.  Div. 
379. 

In  the  case  of  the  trustees  of  a  school  it  was  held 
that  they  were  the  "  owners  "  because  they  were 
the  persons  who  would  receive  the  luok  rent  if  the 
land  and  buildings  were  let : 

Botvditch  V.  Wakefield  Local  Board,  25  L.  T.  Rep. 
88  ;  L.  Rep.  6  Q.  B.  567. 
E.  G.  Glenn,  for  the  respondents. — The  expense 
of  flagging  is  to  be  borne  by  the  owners  of  the 
land  on  both  sides  of  the  street : 

Vettry  of  Paddington  v.  North  Metropolitan  Rail- 
uay  and  Canal  Company,  (1894)  1  Q.  B.  633. 
It  is  submitted  that  the  appellants  are  the 
"  owners  "  of  the  open  space.  At  the  expiration 
of  the  term  for  which  they  hold  it,  it  will  revert 
back  to  the  freeholder.  There  is  nothing  in  the 
Metropolis  Open  Spaces  Act  1881  to  relieve  the 
appellants  from  their  liability. 
Glenn  in  reply. 

Mathew,  J. — I  am  of  opinion  in  this  case  that 
our  judgment  must  be  for  the  respondents,  for  I 
think  that  it  cannot  be  disputed  that  the  vestry 
are  the  owners  of  the  land  in  question  within  the 
meaning  of  the  Metropolis  Management  Acts.  It 
is  clear  from  the  wormng  of  sect.  5  of  the  Metro- 
politan Open  Spaces  Act  1881  that  it  was  contem- 
plated that  a  vestry  or  district  board  might  acquire 
only  a  limited  estate  in  land  which  it  was  intended 
to  open  for  public  purposes.  This  land  was  at  first 
appropriated  to  the  use  of  the  occupiers  of  the 
houses  that  were  built  round  it,  and  no  doubt  that 
was  taken  into  consideration  when  the  rent  of  the 
houses  was  fixed.  But  there  was  some  value  left 
in  the  land  after  it  had  been  so  dedicated  to  the 
use  of  the  adjoining  houses,  and  we  find  from  the 
case  that  the  Earl  of  Meath  obtained  a  lease  of  it, 
so  that  he  would  then  be  the  owner  of  it  within 
the  meaning  of  the  Act,  for  if  he  had  let  it  he 
would  have  been  entitled  to  the  rack  rent.  A 
public  body  acquiring  a  lease  of  the  land  would 
oe  in  the  same  position  as  the  Earl  of  Meath, 
unless  the  Metropolitan  Open  Spaces  Act  1881 
altered  their  position.  I  can  see  nothing  in  that 
Act  to  alter  their  position.  There  are  cases 
which  shew  that  if  land  is  made  extra  commercium 
it  is  not  liable  to  pay  a  proportion  of  the  expenses 
for  flagging  the  footways  adjoining  thereto,  but 
this  land  is  not  made  extra  commercium,  but  is 
held  for  a  limited  term,  at  the  expiration  of  which 
the  original  owner  may  resume  possession  of  it. 
In  Bowditch  v.  Wakefield  Local  Board  (25  L.   T. 


J.  B«p.  6  O.  B.  567)  it  was  contended 
ppellant,  wno  was  a  trustee  to  whom 


Bep.  88  ;  L. 
that  the  app 

land  had  been  conveyed  to  permit  the  premiBN 
erected  thereon  to  be  for  ever  used  as  s  school  for 
the  education  of  poor  children,  was  not  the  owner 
of  the  land,  and  that  he  could  not  be  charged 
with  a  proportion  of  expenses  such  as  those  in  the 
present  case.  But  the  court  decided  against  that 
contention,  and  it  seems  to  me  that  that  dedsioD 
is  distinctly  applicable  to  the  present  case.  That 
case  was  followed  in  i2«  Christehurch  Inelonrr 
Act  (71  L.  T.  Bep.  122;  (1894)  3  Ch.  209 1.  in 
which  the  court  expressed  a  similar  view  upon  a  like 
question.  Then  it  was  contended  that  the  present 
case  was  like  that  of  a  church,  but  I  do  not  think 
so,  for  it  is  difficult  to  say  to  whom  a  church 
belongs ;  it  is  not  a  house  within  the  meaning  of 
the  Act,  and  no  person  is  the  owner  of  it.  I  do 
not  think  that  it  is  necessary  to  deal  with  the  other 
cases  which  have  been  quoted  to  us.  I  think  that 
the  justices  were  right  in  the  view  which  they  toot 
and  that  the  apportionment  was  bad,  and  must  be 
quashed. 

Chablxs,  J. — I  am  of  the  same  opinion.  It 
has  been  attempted  to  show  that  the  land  in  ques- 
tion was  extra  commercium,  and  that  therefore  the 
vestry  could  not  be  owners  within  the  meaning  of 
the  Metropolitan  Management  Act  1862  Amend- 
ment Act  1890.  But  I  fail  to  see  how  that  phrase 
is  applicable  here,  for  the  vestry  holds  the  land 
upon  a  short  lease,  which  is  terminable  upon  the 
breach  of  the  covenants  contained  in  it.  The 
observations  of  Bowen,  L.J.  in  Wright  t.  Ingit 
(54  L.  T.  Bep.  511 ;  16  Q.  B.  Div.  379)  refer  to 
premises  which  are  permanently  extra  commerdtim. 
and  not  to  those  which  are  only  temporaiil3r 
made  so.  I  agree  that  the  decision  of  the  justices 
was  correct. 

Appeal  dismissed. 

Solicitor  for  the  appellants,  Wuliam  Lewis. 

Solicitors    for   the    respondents,    Jordan  and 
Davies. 


Tuesday,  Oct.  30. 
(Before  Mathew  and  Charles,  JJ.) 
Bbo.  v.  Kebbwill  and  anotheb.  (a) 
Justices — Summary  Jurisdiction  Act  1879  (42  it  •IS 
Vict.  c.   49),  s.   h—Tovm    Police     Clauses  AH 
1847  (10  &  11   Vict.  c.  89),  ss.  66.  7S—RaUicap 
Clauses   Consolidation  Act  1845    (8*9  T'W. 
c.  20)— Bye-laws — Nonpayment    of  cab  fare- 
Penalty — Order  for  payment— Form  of  order. 
The  penalty  imposed  by  the  Toicn  Police  Clauttt 
Act  1847  andbye-lawi  made  thereunder  for  tht 
nonpayment  of  a  cab  fare  is"  a  sum  of  mont'j 
claimed  to  be  due  and  is  recoverable  on  eomplai^ 
io  a  court  of  summary  jurisdiction,  and  is  to  it 
deemed  a  civil  debt      within   the  meaning  «/ 
sect.  6  of  the  Summary  Jurisdiction  Act  1879. 
Therefore  justices  have  no  jurisdiction  to  make  on 
order  directing  that  a  person  who  has  notpaida 
cab  fare  shoula  he  imprisoned  in  defaM  ofOt 
payment  of  the  fare. 
This  was   an  order  nisi  calling  upon  certain 
justices  of  the  peaoe  for  the  borough  of  Tonjiur 
and  William  Bagwell  to  show  cause  why  a  writ  of 
certiorari  should  not  issue   to  remove  into  this 
court  a  certain  record  of  conviction  madeontiie 

(a)  BaporMd  by  W.  H.  Hobsfall,  Eig,,  BuTiiter'«t-Lt'- 
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18th  Jvme  1894,  whei'ebj  James  Augnstine  de 
Castro  was  convicted  for  that  he,  on  the  14th 
June  1894,  did  unlawf ulTr  refuse  to  pay  on  demand 
to  the  said  William  Bagwell,  then  being  the 
driver  of  a  hackney  carriage,  the  fare  of  four 
shillingB  allowed  by  the  bye-laws  of  the  Torquay 
Town  Council,  and  why  the  said  conviction  when 
returned  should  not  be  quashed,  on  the  ground 
tlat  the  proceedings  being  for  the  recovery  of  a 
civil  debt,  the  justices  had  no  jurisdiction  to  make 
on  order  not  in  accordance  with  as.  6  and  35  of 
the  Summary  Jurisdiction  Act  1879. 

Sington,  for  the  justices,  showed  cause. — It  is 
submitted  that  the  order  of  the  justices  was  right 
in  form.  The  bye-laws  and  the  Town  Police 
Clauses  Act  1847,  under  which  they  are  made, 
refer  to  the  fai-e  to  be  recovered  as  a  penalty,  and 
the  Railways  Glauses  Consolidation  Act  1845, 
which  is  incorporated  with  the  former  Act,  pro- 
vides that  in  default  of  payment  and  sufficient 
distress  imprisonment  may  be  ordered.  The 
Stunmary  Jm-isdiction  Act  1879,  by  sect.  5, 
limits  the  terms  of  imprisonment  that  may  be 
imposed.  The  case  is  not  within  sect.  6,  as  there 
is  no  sum  of  money  claimed  to  be  due  on  com- 
plaint. [Mathbw,  J. — The  penalty  is  the  amount 
of  the  fare.]  It  might  be  as  much  as  51.  under 
the  bye-laws.  This  sum  is  not  recoverable  as  a 
civil  debt : 

Reg.  V.  Paget,  45  L.  T.  Eep.  794 ;  8  Q.  B.  Div.  151. 

The  disobedience  to  a  statutory  enactment  or  bye- 
laws  made  thereunder  is  a  criminal  offence : 

Mellor  v.  Denham,  40  L.  T.  Eep.  395  ;  5  Q.  B.  Div. 

467: 
Seg.  V.  Whitchurch,  45  L.  T.  Eep.  379  :  7  Q.  B.  Div. 
534. 

A.  B.  Shaw,  in  support  of  the  rule. — The  only 
point  is  whether  this  case  comes  with  in  the  pro- 
visions of  sect.  6  of  the  Summary  Jurisdiction 
Act  1879.  It  is  true  that  there  was  an  informa- 
tion in  this  case,  but  it  was  not  necessary  that 
there  should  be  one,  and  it  was  not  the  description 
of  information  meant  in  that  section.  This  was 
only  a  civil  debt  and  cannot  by  proceedings  like 
these  be  converted  into  an  offence : 

Reg.  V.  Martin,  19  L.  T.  Eep.  733 ;  sub  nom.  Reg. 
v.  Matter,  L.  Eep.  4  Q.  B.  285. 

Sington,  in  reply,  referred  to 
Reg.  V.  Jmtieea  of  Tytiemouth,  54  L.  T.  Bep.  386; 
16Q.  B.Div.  647. 

Mathew,  J. — I  am  of  opinion  that  this  rule 
niBst  be  made  absolute.  The  original  object  with 
which  these  proceedings  was  instituted  has  no 
doubt  been  obtained,  for  the  money  claimed  has 
been  paid;  but  I  am  clear  that  the  order  as 
drawn  up  should  be  quashed.  The  defendant  was 
charged  with  not  having  paid  a  cab  fai-e,  and 
tipon  receiving  a  summons  to  appear  before  the 
justices  to  answer  the  charge  he  sent  the  amount 
demanded  to  the  clerk.  But  the  justices  pro- 
ceeded, nevertheless,  to  hear  the  charge,  and,  there 
being  no  defence,  they  ordered  him  to  pay  the 
amount  claimed  and  the  costs;  and  the  order 
went_  on  to  direct  that  the  defendant  should  be 
imprisoned  in  default  of  payment.  It  is  against 
the  order  made  in  that  form  that  the  defendant 
protests.  The  statutes  i-elating  to  the  question 
are  very  confusing,  and  it  is  difficult  to  ascertain 
what  the  Legislature  intended  to  enact.  The 
Town  Police  Clauses  Act  (10  &  11  Vict.  c.  89) 


provides  by  sect.  56  that  if  any  person  refuse  to 
pay  on  demand,  to  any  proprietor  or  driver  of  any 
hackney  carriage,  the  fare  allowed  by  this  or  the 
special  Act,  or  any  bye-law  made  thereunder, 
such  fai-e  may,  together  with  costs,  be  recovered 
before  one  justice  as  a  penalty.  That  seems  to 
me  clearly  to  be  a  provision  for  the  recovery  of  a 
civil  debt,  for  the  section  provides  that  the  person 
may  apply  to  the  justice  for  the  recovery  of 
notaing  beyond  the  amount  of  the  fare  except  the 
costs.  It  has  been  argued  that  because  the  word 
penalty  is  used  that  that  makes  it  a  criminal 
matter;  but  I  do  not  think  that  that  alters  the 
character  of  the  oblimtion.  The  Railway  Clauses 
Consolidation  Act  1845  is  incoi-porated  with  this 
Act  for  the  purpose  of  providing  the  procedure 
by  which  a  penalty  may  be  recovered,  and  that 
Act  treats  a  penalty  in  the  strict  sense  of  the 
word,  though  the  expression  there  used  is  "on. 
complaint,"  and  not "  on  information."  But  since 
then  the  Summary  Jurisdiction  Act  1879  has 
been  passed,  and  sect.  5  of  that  Act  provides  that 
i«  cases  of  conviction  and  of  non-payment  of  the 
money  adjudged  to  be  paid,  and  in  default  of  the 
distress  the  person  may  be  imprisoned  for  certain 
fixed  periods  therein  mentioned.  I  think  that 
section  does  not  apply  to  a  case  in  which  justices 
make  an  order  on  tne  nonpayment  of  a  cab  fare. 
But  the  next  section  (sect.  6)  seems  to  me  to  be 
clearly  applicable  to  the  debt  in  question,  for  it 
provides  that  where  under  any  Act,  whether  past 
or  future,  a  sxim  of  money  claimed  to  be  due  is 
recoverable  on  complaint  to  a  court  of  summary 
jurisdiction,  and  not  on  information,  such  sum 
shall  be  deemed  to  be  a  civil  debt,  and  if  recovered 
before  a  court  of  summary  jurisdiction  shall  be 
recovered  in  the  manner  in  which  a  sum  declared 
by  this  Act  to  be  a  civil  debt  recoverable  sum- 
marily is  recoverable  under  this  Act,  and  not 
otherwise.  It  is  extremely  difficult  to  say  why 
the  words  "  and  not  on  information  "  were  inserted 
in  that  section ;  but  I  think  that  the  draftsman 
intended  to  exclude  those  cases  in  which  a  swoi-n 
information  is  required  by  statute.  I  am  of 
opinion,  therefore,  that  our  judgment  must  be 
that  the  order  as  drawn  up  must  be  quashed.  I 
think  that  the  provisions  of  the  Summary  Juris- 
diction Act  1884  do  not  apply  to  the  present  case. 
That  Act  applies  only  to  procedure  under  the 
Acts  mentioned  in  the  schedule  thereto,  and  not  to 
cases  contemplated  imder  sect.  6  of  the  Summary 
Jurisdiction  Act  1879. 

Charles,  J. — I  am  of  the  same  opinion.  The 
money  which  it  was  sought  to  recover  was  clearly 
a  civil  debt,  and  although  the  Town  Police  Clauses 
Act  1847  says  that  it  may  be  recoverable  as  a 
penalty  that  does  not  alter  the  character  of  it.  The 
mode  given  for  enforcing  a  debt  does  not  make  the 
nonpayment  of  it  an  offence :  {Beg.  v.  Matter,  19 
L.T.  Rep.  733;  L.  Rep.  4  Q.  B.  285.)  In  order 
to  find  out  how  this  money  was  recoverable  it  is 
necessary  to  turn  to  the  Railways  Clauses  Con- 
solidation Act  1845,  which  provides  that_  it  may 
be  recovered  on  complaint  before  two  justices, 
and  that  if  the  amount  be  not  paid  a  distress  may 
be  levied,  and  in  default  of  distress  the  peraon 
not  paying  may  be  imprisoned.  But  by  the 
Summary  Jurisdiction  Act  1879  this  is  again 
altered,  for  by  sect.  5  the  period  of  imprisonment 
ou  conviction  is  limited,  and  by  sect.  6  the  sum 
recoverable  is  to  be  recovered  as  a  civil  debt.  I 
am  of  opinion  that  this  sum  comes  within  the 
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terms  of  aeot.  6.  The  words  "  not  on  information  " 
in  that  section  present  a  difficnlty,  for  in  this 
case  there  was  an  information.  Bnt  on  reflection 
I  do  not  think  that  those  words  apply  to  this 
case,  although  it  is  difficult  to  put  a  correct 
meaning  upon  them.  It  seems  to  me  that  those 
words  were  inserted  to  emphasise  the  fact  that 
sect.  6  does  not  appl^  to  criminal  matters. 
Another  difficulty  is  said  to  be  created  by  the 
Summary  Jurisdiction  Act  1884,  but  that  is 
cleared  aw^  when  we  find  that  that  Act  repealed 
80  much  of  the  Railways  Clauses  Consolidation 
Act  1845  as  provided  for  the  levying  of  a  distress 
and  imprisonment,  and  only  leaves  in  force  the 
early  part  of  sect.  145  of  that  Act.  I  also  think 
that  sect.  5  of  the  Summary  Jurisdiction  Act 
1879  does  not  apply  to  the  present  case.  I  agree 
therefore  that  uus  role  mast  be  made  absolute. 

Bule  cib$oluie. 

Solicitors  for  the  justices,  Broumloto  and  Howe, 
tot  Lindop,  Torquay. 

Solicitors  for  the  applicant.  Bye  and  Eyre,       , 


Tue$day,  Oct.  30. 

(Before  Mathbw  and  Ghaslbs,  JJ.) 

Be  The  Hebefosdshibe  Countt  Cottncil  and 

THE  Leominbteb  Town  Gooncil.  (a) 

Local  government — Borough  with  popidaiion  under 

10,000 — Separate  commission  of  the  peace — No 

separate    court    of   quarter    sessions — Clerk  to 

borough  justices — Payment    of  salary  —  Petty 

Session*  Act  1849  (12  A  13  Viet.  e.  18)--^ustices 

Clerics  Act  1877  (40  *  51  Viet.  e.  ^)— Local 

Government  Act  1888  (51  i  52  Viet.  c.  41),  s.  84. 

Where  a  borough  with  a  population  under  10,000 

has  a  (eparate  commission  of  the  veace  but  no 

separate  court  of  quarUr  settwns,  w»  salary  of 

the  clerk  to  the  borouah  justices  is  payable  by  the 

emmty  council  for  tne  county  vnthtn  which  the 

borough  is  situate,  and  the  fees  received  by  such 

clerk  are  payable  to  the  county  fund. 

This  was  a  case  submitted  for  obtaining  the 

decision  of  the  High  Court  of  Justice  under  the 

29th  section  of  the  Local  Government  Act  1888 

upon  the  following  points : — 1.   Is  the  duty  of 

paving  all  or  any  of  the  expenses  of  petty  sessions 

held  for  the  borough  of  Leominster  (including 

therein  the  salaiy  of  the  ".lerk  of  the  justices  for 

such  borough)  transferred  to  the  County  Council 

of  Herefordshire  by  the  Local  Government  Act 

1888  P  2.  Are  the  fees  received  by  the  derk  of  the 

justices  of  the  borough  of  Leominster  or  any  of 

them  for  business  done  in  petty  sessions  or  under 

the  Summary  Jurisdiction  Acts  to  be  paid  by  the 

clerk  to  the  account  of  the  borough  fund  of  the 

borough  of  Leominster  or  of  the  county  fund  of 

the  County  Council  of  Herefordshire  P 

The  Petty  Sessions  Act  1849  (12  &  13  Vict.  c. 
18)  enacts : 

Sect.  1.  Erery  sitting  and  aotiog  of  jngtioes  of  the 
peace  or  of  a  stipendiary  magistrate  in  and  for  any  city, 
bonmgh,  or  town  corporate,  having  a  separate  oommis- 
sion  of  the  peaoe,  or  any  part  thereof  within  England  and 
Wales,  at  any  poUce-conrt  or  other  place  appointed  in 
that  behalf,  thall  be  deemed  a  petty  sessions  of  the 
peaoe,  and  the  district  for  which  the  same  shall  be 
bolden  shall  be  deemed  a  petty  sessional  division  within 

(«}  B^ortwl  bj  W.  H.  Hourxu.,  Em).,  Barriatrr  at-Law. 


the  meaning  of  any  Aota  of  Parliament  already  mads  or 
hereafter  to  be  made  having  relation  to  soeh  petty  iss- 
■ions,  or  to  any  bnainsH  to  be  transacted  thereat. 

The  Justices'  Clerks  Act  1877  (40  &.  41  Tict  e. 
43)  provides : 

Sect.  5.  In  each  petty  sessional  division  there  shall, 
after  the  1st  Feb.  1878,  or  any  later  date  at  which  aa 
order  for  the  payment  of  a  clerk  by  salary  in  lien  of  fsM 
comes  into  operation  in  the  division,  be  only  one  salaiiid 
clerk  in  the  division  to  perform  the  duties  of  cleric  of 
petty  sessions,  clerk  of  special  sessions,  or  dark  of  soy 
justice  or  jnstioes  of  the  peaoe. 

Sect.  6.  All  penalties,  costs,  and  some  whieh  in  por- 
soanoe  of  a  conviction  or  order  by  a  jnatioe  or  justices  of 
the  peaoe,  are  paid  to  a  clerk  of  a  petty  eeaaiunsi  din- 
sion,  or  a  clerk  of  special  sessions,  or  a  clerk  of  petty 
sessions,  or  a  clerk  of  any  jnstice  or  jnatices  of  the 
peaoe,  and  are  not  actnally  paid  by  him  to  the  party  v 
parties  by  law  entitled  thereto,  other  than  the  tresamtr 
hereinafter  mentioned,  shall  be  paid  to  the  trenimrer  of 
the  oonnty,  riding,  division,  liberty,  city,  borou^  or 
place  for  which  snch  jnstioe  or  jnsticea  acted. 

The  Municipal  Corporations  Act  1882  (45  &  46 
Vict,  c,  50)  provides  by  sect  140  and  Scbed.  V. 
that  the  salary  of  the  clerk  to  the  jnstacee  shall  be 
pnid  out  of  the  borough  fund. 

The  Local  Government  Act  1888  (51  t  52 
Vict.  o.  41)  enacts : 

Sect  84.  (1)  The  salaried  clerk  of  every  petty  ses- 
sional division  shall  be  from  time  to  time  ^pointed  and 
removed  as  heretofore. 

(2)  The  connty  oonncil  shall  pay  to  the  salaried 
olerks  of  the  petty  sessional  divisions  such  salaries  u 
may  be  flzed  under  the  enactments  relating  to  those 
olerks,  and  all  fees  and  costs  payable  to  such  dezki 
whioh  are  not  excluded  in  the  fixing  of  their  salaries  shsll 
be  paid  into  the  county  fund,  and  in  the  enaetinenti 
relating  to  snch  salaries  and  fees  the  standing  joint 
committee  shall  be  substituted  for  the  quarter  sessiooi 
jnstioes  and  the  local  authority  respectively. 

Harrington  for  the  County  Council. — It  is  sub- 
mitted that  the  salary  of  the  clerk  to  the  borondi 
justices  should  be  paid  out  of  the  borough  fund.  It 
was  paid  out  of  that  fund  before  the  passing  of  the 
Local  Government  Act  1888,  and  there  is  nothing 
in  that  Act  whieh  transfers  the  liability  to  the 
county  council.  The  Justices'  Clerks  Act  1877 
onlv  deals  with  the  clerks  to  the  pet^  sessionsl 
divisions  of  the  county.  The  Local  Government 
Act  1888,  by  sect.  39,  deals  with  boroughs  with 
a  population  of  less  than  10,000,  and  does  not 
transfer  this  liability  to  the  county  council.  U 
the  population  were  above  that  amount  the  case 
would  be  different,  and  would  come  under  tba 
provisions  of  sect.  36 : 

County  Counctl  of  Comxtall  v.  Town  Council  4 
Truro,  70  L.  T.  Bep.  354. 

Comer  for  the  Town  Council  of  Leominster.— 
The  Justices  Clerks  Act  1877  deals  with  the  clerb 
of  all  petty  sessional  divisions,  and  by  the  Pe^f 
Sessions  Act  1849,  s.  1,  the  sitting  of  justioea  in 
a  borough  is  a  petty  sessions  and  the  district  Sot 
which  they  sit  is  a  petty  sessional  division.  Bj 
sect.  84  of  the  Local  Government  Act  1888  the 
coimty  council  are  to  pay  the  salaries  of  all  de)^ 
of  petty  sessional  divisions,  and  there  is  no  dis- 
tinction between  the  cases  of  boroughs  having* 
population  of  over  10,000  and  of  those  that  fas** 
imder  that  amount,  if  there  is  no  separate  obort  of 
quarter  sessions  for  the  borough  .- 

£x  parte  County  Council  o/  Kent  v.  Cott)uil  4 
Dover,  67  L.  T.  Bep.  421 ;  (1891)  1  Q.  B.  3N. 
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If  the  count/  council  have  to  pay  the  salary  of 
the  clerk  it  is  admitted  that  they  are  entitled  to 
the  fees  received  by  him. 

Mathew,  J. — I  have  come  to  the  conclasion 
that  the  county  council  are  entitled  to  receive  the 
feee  taken  by  the  clerk  to  the  juBtices  of  the 
borough,  but  that  they  must  at  the  same  time  pay 
hia  salary.  The  first  enactment  we  have  to  deal 
with  is  12  &  13  Yict.  c.  18,  which  says  in  sect.  1 
that  every  sitting  and  acting  of  justices  of  the 
peace  in  and  for  any  city,  borough,  or  town  cor- 
porate having  a  separate  commission  of  peace  at 
any  police  court  or  other  place  appointed  in  that 
behalf  shall  be  deemed  a  petty  sessions  of  the 
place  and  the  district  for  wluch  the  same  shall  be 
nolden  shall  be  deemed  a  petty  sessional  division. 
After  that  Act  the  Justices  Clerks  Act  1877 
(40  &  41  Tict.  c.  43)  was  passed,  and  it  provides  in 
sect.  5  that  there  shall  be  in  each  petty  sessional 
division  only  one  salaried  clerk  in  the  division  to 
perform  the  duties  of  clerk  of  petty  sessions, 
clerk  of  special  sessions  or  clerk  of  any  justice  or 
josticea  of  the  peace.  Then  the  Lo<»il  Govern- 
ment 1888  (51  &  52  Vict.  c.  41)  enacts,  by  sect.  84 
(2)  that  the  county  council  shall  pay  to  the 
salaried  clerks  of  petty  sessional  divisions  such 
salaries  aa  may  be  fixed  under  the  enactments 
relating  to  those  clerks,  and  all  fees  and  coats 
payable  to  such  clerks  which  are  not  excluded  in 
the  fixing  of  their  salaries  shall  be  paid  into  the 
county  fund,  and  in  the  enactments  relating  to 
such  salaries  and  fees  the  standing  joint  com- 
mittee shall  be  substituted  for  the  quarter  sessions, 
jnsticea  and  the  local  authority  respectively. 
That  section  was  clearly  intended  to  apply  to  ^1 
salaried  derks  of  petty  sessional  divisions,  and 
that  seems  to  me  to  dispose  of  this  case.  In  so 
deciding  we  are  following  the  decision  in  County. 
Council  of  CormBoU  v.  Town  Council  of  Trwo 
(70  L.  T.  "Rep.  354). 

ChabTiKS,  J. — I  am  of  the  same  opinion.  The 
case  seems  to  me  to  be  clear  when  we  consider 
12  &  13  Vict.  c.  18,  and  the  Local  Gk)vemment 
Act  1888  together.  In  the  latter  Act  the  term 
"  salaried  clerks "  must  have  the  meaning  con- 
tended for  by  the  borough  of  Leominster,  and 
indade  the  clerk  to  the  borough  justices. 

Judgment  for  the  Tovm  CotmcU  of  Leominster. 

Solicitor  :  Huni,  for  Symond*  and  Son, 
Hereford. 


Friday,  Nov.  2. 

(Before  Mathew  and  Ghasusb,  JJ.) 

Scott  (app.)  v.  Bould  (reap.),  (a) 

'Mtn« — Coal  mines — Daily  tnspecKon  of  guides  and 

eonduetors — Report — Entry  in  book — Coal  Mines 

JBegulation  ActlS87  (50  <£  51  Viet.  e.  58),  «.  49, 

It  is  provided  by  the  Coal  Mines  Begulation  Act 
1887,  s.  48,  r.  5,  that  a  competent  person,  or  com,- 
petent  persons,  appointed  by  the  owner,  agemt, 
w  manager  for  the  purpose,  shaU,  once  at  least 
in  every  twenty-four  hours,  examine  the  state  of 
the  external  parts  of  the  machinery,  the  state  of 
Ou  guides  and  conductors  in  the  shafts,  and  the 
*tate  of  the  headgear,  ropes,  chains,  and  other 
similar  appliances  of  the  mine  which  are  in 
actual  use  both  above  ground  and  below  ground, 

(•)  lUpoiM  bj  W.  H.  HOUFAIX,  Eiq.,  Buri(ter«t-L«w. 


and  shaU  once  at  least  in  every  week  examine 
the  state  of  the  shafts  by  which  persons  ascend 
or  descend ;  and  shall  make  a  true  report  of  the 
result  of  such  examination,  and  every  such  report 
'   shall  be  recorded  without  delay  in  a  book  to  be 
kept  at  the  mine  for  the  purpose,  and  shall  be 
signed  by  the  person  who  m^de  the  inspection. 
Held,  that  the  result  of  the  daily  examination  of 
the  guides  and  conductors  must  be  entered  in  the 
book,  as  well  as  the  result  of  the  weekly  exami- 
nation of  the  shafts. 
This  was  a  case  stated  by  the  stipendiary  magis- 
trate for  the  Wolverhampton  and  South  Stafford- 
shire District  for  the  purpose  of  obtaining  the 
opinion  of  tiie  High  Court  on  queations  of  law 
which  arose  before  him. 

At  a  petty  sessional  court  holden  at  Wolver. 
hampton  on  the  4th  July  1894,  an  information 
was  preferred  by  the  said  William  Seattle  Scott 
(hereinafter  called  the  appellant)  against  the  said 
Joseph  Bould  (hereinafter  called  the  reapondeni^ 
under  the  Coal  Mines  Begulation  Act  1887  (50 
&  51  Vict.  c.  58),  a.  49,  Genen^Bnle  5,  charging  that 
the  respondent  on  the  18th  June  1S94,  then  being 
the  owner  of  a  certain  colliery  called  or  known  by 
the  name  of  the  Moseley  Hole  Colliery,  situate  at 
Moseley  Hole,  near  Wolverhampton,  in  the  county 
of  Stafford,  the  same  being  a  coal  mine,  or  00111017, 
within  the  true  intent  and  meaning  of  50  &  51 
Vict.  c.  58,  the  competent  person  appointed  for 
that  purpose  did  not  record  without  delay,  in  the 
book  Kept  at  the  said  mine  for  that  purpose,  the 
result  of  his  examination  of  the  state  of  the 
guides  and  conductors  in  the  shafts  of  the  said 
mine. 

The  facta,  as  stated  in  the  information,  were 
proved  or  admitted. 

The  Goal  Mines  Regulations  Act  1887  (50  &  51 
Vict.  c.  68)  enacts : 

S«at.  49.  The  following  general  rules  shall  be  observed, 
BO  far  as  is  reasonably  praotioable,  in  every  mine : 

Bole  5.  A  competent  person,  or  competent  persons, 
appointed  by  ilie  owner,  agent,  or  manager  for  tha 
pnrpoae,  sh^  once  at  least  in  every  twenty-fonr  honrs, 
examine  the  state  of  the  external  parts  of  the  machinery, 
the  state  of  the  gnides  and  oondnotors  in  the  shafts,  and 
the  state  of  the  headgear,  ropes,  chains,  and  other 
similar  appliances  of  the  mine  which  are  in  actual  nae 
both  above  gronnd  and  below  gioond,  and  shall  once  at 
least  in  every  week  examine  the  state  of  the  shafts  by 
which  persons  ascend  or  descend ;  and  shall  make  a  tms 
report  of  the  resnlt  of  snch  examination,  and  every  such 
report  shall  be  recorded  without  delay  in  a  book  to  b* 
kept  at  the  mine  for  the  purpose,  and  shall  be  signed  by 
the  person  who  made  the  inspection. 

Upon  the  hearing  and  at  the  cloae  of  the 
appellant's  case  the  respondent's  solicitor  con- 
tended that  the  information  disclosed  no  offence 
under  the  rule,  because  the  rule  does  not  require 
any  report  whatever  of  the  result  of  th« 
examination  referred  to  in  the  earlier  part  of 
the  rule,  which  is  to  be  made  once  at  least  in  every 
twenty-four  boors  of  "  the  external  parta  of  the 
machinery,  and  the  atate  of  the  guidea  and  con- 
ductors, &o.,"  and  that  the  rule  only  directs  that 
the  residt  of  the  weekly  examination  of  the  state 
of  the  shafts  by  which  persons  ascend  or  descend 
shall  be  recorded  in  the  book  kept  for  that  pur- 
pose. That,  in  fact,  no  report  or  entiy  in  the 
book  waa  neceaaary  on  the  examination  which  the 
rule  directs  in  the  earlier  portion  to  be  made  onoe 
at  least  in  every  twenty-four  hours. 
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The  magiatraie  upheld  the  contention  of  the 
respondent's  solicitor. 

H.  Sutton  for  the  appellant. — It  is  submitted 
that  the  decision  of  the  magistrate  was  wrong. 
The  latter  part  of  the  rule  should  be  read  as 
appljing  to  both  the  daily  and  the  weekly  exami- 
tion.  The  words  *'  such  examination "  in  the 
latter  part  of  the  rule  refer  to  each  exami- 
nation equally,  and  not  to  the  weekly  examination 
of  the  shafts  only.  The  object  of  the  rule  is  to 
ensure  that  the  examination  takes  place,  and  that 
the  whole  of  the  machinery,  &c.,  of  the  mine  is 
kept  in  a  proper  state  of  efficiency. 

No  one  appeared  for  the  respondent. 

Mathew,  J. — This  case  must  be  remitted  back 
to  the  stipendiary  magistrate  with  the  expression 
of  our  opinion  that  the  result  of  the  daily  examina- 
tion of  the  state  of  the  extei-nal  parte  of  the 
machinery,  the  state  of  the  guides  and  conductors 
&o..  must  be  entered  without  delay  in  the  book.  I 
think  that  the  correct  way  to  read  the  rule  is  that 
suggested  in  the  course  of  the  argument,  namely, 
that  the  words  "  and  shall  once,  at  least,  in  evenr 
week  examine  the  state  of  the  shafts  by  which 
persons  ascend  or  descend  "  must  be  treated  as  if 
they  were  a  parenthesis.  The  last  paragraph  in 
the  rules  applies  to  the  first  part  of  the  rnle  as  well 
as  to  the  words  I  have  just  read.  The  words 
"  such  examination  "  apply  to  both  the  daily  and 
the  weekly  examination.  This  appeal  must,  there- 
fore, be  allowed. 

CHAELE8,  J.-I  agree.  ^^^^^  ^^^^^^ 

Solicitor  for  the  appellant.  The  Solieilor  to  the 
Treasury. 


Friday.  Nov.  9. 
^Before  Chaeles  and  Collins,  JJ.) 
Reg.  r.  RowE.  (a) 
Habeas    corpus  —  Attachment  /or    contempt    by 
disobeying  terit — Service  of  original  writ  neces- 
sary. 

A  vnrit  of  habeas  coipus  can  be  properly  served 
only  by  delivering  the  original  vorit  itself  to  the 
jKrson  served,  or  to  the  principal  person  wliere 
there  are  more  than  one.  If  the  anginal  vrrit  is 
not  so  served  it  is  impoMible  for  the  person 
served,  by  appearing  to  the  vrrit,  and  waiving  its 
proper  service,  to  obey  the  tmrit,  and  consequently 
he  cannot  disobey  it,  and  so  commit  contempt  of 
court. 

If  the  original  writ  has  not  been  delivered  to  the 
principal  of  several  persons  served,  the  service 
of  a  copy  t»  not  a  good  service  upon  any  of  tlie 
others. 

This  was  an  application  to  make  absolute  a  rule 
nisi  for  an  attacnment  to  issue  against  Samuel 
and  £mma  Rowe,  for  contempt  of  court,  com- 
mitted by  them  in  disobeying  a  writ  of  habeas 
corpus,  which  commanded  them  to  have  before  a 
judge  in  chambers  at  the  Royal  Courts  of  Justice, 
London,  on  a  day  named,  the  body  of  Edith  Emma 
Korgrove,  "  being  taken  and  detained  under  your 
custody  as  is  said,  together  with  the  day  and  cause 
of  her  being  taken  and  detained  ...  to 
undergo  and  receive  all  and  singular  such  matters 
and  things  as  the  said  judge  shall  then  and  tliere 

(a;Beported  by  O.  H,  Oajutr,  E«i.,  B*rliter-«t-L»w. 


consider  of  conQemlne  her  in  this  behalf;  and 
have  yon  there  then  this  our  writ." 

On  the  31st  Oct.  application  was  made  ex  parte 
to  Day,  J.,  for  a  writ  of  habeas  corpus  against  the 
defendants.  Day,  J.  refused  to  order  the  writ 
ex  parte,  and  directed  a  snmmons.  To  this  Qe 
defendants  appeared  and  asked  for  time  to  make 
an  affidavit ;  this  was  refused,  and  the  writ  was 
ordered  to  issue  returnable  on  the  5th  Not.  On 
that  day  the  defendants  appeared  to  the  writ, 
and  asked  for  further  time  to  file  an  affidarit 
and  Day,  J.  gave  them  till  the  following  day  the 
6th.  On  that  day  the  defendants  agtun  appeand 
and  asked  for  further  time  which  the  judge 
refused,  but  adjourned  the  case  to  the  7th.  On 
that  day  the  defendants  made  no  appearance,  bnt 
disappeared,  taking  the  child  E^th  Norgrove 
with  them.  It  appenred  that  the  original  writ 
had  not  been  served  upon  either  of  the  defendintc, 
but  a  copy  only  upon  each  of  them. 

H,  T.  Kemp,  showing  cause  agiunstthe  rule,  called 
attention  to  rules  239  and  241,  and  forms  178  and 
179  of  the  Crown  Office  Rules  1886.  the  material 
parts  of  which  are  set  out  in  the  judgments.  These 
rules  show  that  the  original  writ  itself  must  be 
served  on  one  of  the  defendants. 

Spearman  in  support  of  the  rule. — The  defen- 
dants have  waived  the  service  of  the  original  writ 
by  appearing  and  treating  the  writ  as  if  properlr 
served.    He  cited 

Norton  v.  Danvert,  7  T.  B.  375 : 

Holmes  v.  Ruttell,  9  Dowl.  487  : 

Beiiitton  v.  Fabre,  58  L.  T.  Rep.  856 :  21  Q.  & 
Div.  6. 
In  the  last-named  case  the  sen'ice  of  a  writ  upon  a 
foreigner  living  abroad,  instead  of  a  notice  having 
1)een  held  to  be  a  nuUity,  Wills,  J.  said.  "  I  do  not 
say  what  might  have  happened  if  the  defendant 
had  appeared  to  the  writ : 

Ex  parte  Alcoek,  33  L.  T.  Eep.  632  :  1  C.  P.  Bit. 
68. 
There  is  a  mere  in-egularity  which  can  be  amended 
by  the  court  under  Order  LXX..  r.  1.  which  br 
rule  303  of  the  Crown  Office  Rules,  is  made  appli- 
cable to  proceedings  on  the  Grown  side.  At  any 
rate  the  service  of  a  copy  of  the  writ  is  a  good 
service  as  against  the  wife,  Emma  Rowe,  and  the 
rule  should  do  made  absolute  against  her. 

Chaelbs,  J. — I  think  this  rule  must  be  dis- 
charged.    This  is  an  application  for  a  writ  of 
attachment  to  issue  against  the  defendants  for 
contempt  in  disobeying  a  writ  of  habeas  eorp»i 
alleged  to  have  been  served  upon  them.   Now  role 
239  of  the  Grown  Office  Rules  1886,  which  hare 
the  authority  of  an  Act  of  Parliament,  says  that 
the  writ  must  be  served  personally  upon  the  party 
to  whom  it  is  directed,  and  if  it  be  directed  to 
more  than  one  person  it  must  be  delivered  to 
such  principal  person,  and  copies  served  on  eacb 
of  the  others.    The  form  of  the  writ  is  given  in 
form  176  attached  to  the  rules,  and  in  th^t  (cm 
the  Queen  commands  the  defendant  to  htm  in 
the  Queen's  Bench  Division  the  body  of  A  B. 
and  so  forth,  and  concludes  with  these  words: 
"  Have  you  there  then  this  our  vreit."    Then  nJt 
241  Bays  that  the  return  to  the  writ  shall  contain 
a  copy  of  all  the  causes  of  the  prisoner's  detinnss 
endorsed  on  the  writ,  or  on  a  scnedule  annexed  to 
it.    These  then  are  the  rules  applicable  to  haits' 
corpus,  and  it  is  clear  from  them  that  the  dntjof 
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the  person  served  to  return  the  writ  cannot  be 
performed  nnless  the  writ  itself  has  been  handed 
to  him.  That  was  not  done  in  the  present  case, 
and  now  an  application  to  attach  these  people  for 
contempt  is  made  to  us  based  upon  an  affidavit 
containing  an  untrue  (I  do  not  say  intentionallj 
untrue)  statement  to  the  effect  that  the  man  Bowe 
had  b€»en  served  with  the  wi-it,  and  his  wife  also. 
They  were  in  fact  never  served  with  the  writ,  but 
only  with  copies.  Then  it  is  said  that,  as  Mr.  and 
Mrs.  Rowe  appeared  and  took  a  course  then  which 
looked  as  if  the  proper  preliminaries  had  been 
taken,  they  are  estopped  m>m  denying  the  proper 
service  of  the  writ,  and  we  are  referred  to  Order 
LXX.,  r.  1,  of  the  Rules  of  the' Supreme  Court, 
which  is  made  applicable  by  Crown  Office  Rule  303, 
to  proceedings  on  the  Crown  side  of  the  Queen's 
Bench  Division.  It  is  said  that  what  was  done 
here  was  a  mere  irregularity  within  the  meaning 
of  Order  LXX. ;  that,  having  regard  to  the  conduct 
of  the  parties,  we  ought  to  say  that  they  have 
waived  a  proper  service  of  the  writ.  Several 
authorities  were  cited  to  us  in  support  of  that,  the 
principal  one  being  Ex  parte  Aleoek  (33  L.  T.  Rep. 
532 ;  I  C.  P.  Div.  68).  In  that  case  the  court  held 
that  the  defendant  had  waived  personal  service  of 
a  rule  for  an  attachment  which  his  previous 
candnct  showed  that  he  had  received.  That  is 
quite  a  different  case  from  this.  In  the  case 
before  ns  the  contempt  itself  for  which  it  is  sought 
tn  commit  the  defendant  has  never  been  com- 
mitted, because  the  writ  which  they  are  said  to 
have  disobeyed  never  was  served  upon  them.  I 
tiiink  we  ought  not  to  throw  any  doubt  upon  the 
necessity  of  strict  compliance  with  these  rules. 
Moreover  I  am  wholly  unable  to  sar  that  the  con- 
duct of  these  parties  before  Day,  J.  amounts  to  a 
wMver  of  proper  service  if  such  a  waiver  could 
be  made.  Therefore  this  application  fails,  but, 
having  r^^ard  to  the  condnct  of  the  defendant, 
the  rule  will  be  discharged  without  costs. 

Collins,  J. — This  matter  is  clear  from  the 
wording  of  the  Crown  Office  Rnles.  It  is  an 
application  to  attach  the  defendants  for  contempt 
in  not  obeying  an  order  of  the  court  commanding 
them  to  make  a  return  to  a  writ  of  habeas  corptu. 
Now,  if  you  allege  contempt,  you  must  prove  that 
contempt  has  in  fact  been  committed.  Rule  241 
requires  that  the  return  to  the  writ  shall  contain 
a  copy  of  the  causes  of  the  prisoner's  detinues 
indorsed  on  the  writ.  Now  this  is  not  merely  a 
question  whether  the  proper  service  of  the  writ 
nas  been  waived  :  if  it  were,  there  might  be  some- 
thing to  be  said  on  the  analogy  of  the  cases  cited. 
But  here  the  contempt  itsefi  is  linked  with  the 
provision,  demanding  personal  service  of  the  writ. 
The  writ  requires  a  definite  thing  to  be  done,  and 
it  so  happens  that  that  thing  cannot  be  done  with- 
out service  of  the  writ  itself.  Here  it  was  never  in 
the  power  of  the  person  to  obejr  the  writ,  for  he 
never  had  it.  As  regards  the  wife  it  is  said  that 
at  anv  rate  sei-vice  of  a  copy  was  a  good  service 
npm  her.  I  think  not.  Unless  there  has  been  a 
proper  service  upon  the  principal  person,  there  is 
no  proper  service  upon  anyone  else  by  serving  a 
«>Py.    The  role  must  therefore  be  discharged. 

Solicitors  for  the  defendants,  Oldman,  Clabbum. 
and  Co. 

Solicitor  for  the  Crown,  .P.  Needham. 


QUEEN'S    BENCH    DIVISION,  IN   BANK- 
RUPTCY. 
Thursday,  Oct.  25. 
(Before  "Williams  and  Kennedt,  JJ.) 
Be  Adamson;  Ex  parte  ViNBT.(a) 
Bankruptcy  —  Act    of    bankruptcy  —  Privity    of 
petitioning  creditor  to  deed  of  assignment   by 
creditor. 
The  debtor  executed  a  deed  of  composition  pro- 
viding for  the  payment  of  lbs.  in  the  pound  by 
instalments,  and  for  the  execution  of  a  deed  of 
assignment  for  the  benefit  of  creditors  in  case  of 
default  in  payment  of  instalments,  and  to  this 
deed  the  petvUoning  creditors    assented.      The 
debtor  made  defaiM,  and   executed  a  deed  of 
assignment  not  in  accordance  with  the  terms  of 
the  deed  of  composition.     The  petitioning  credi- 
tors dissented  from  the  deed  of  assignment,  and 
filed  a  petition,  relying  upon  the  execution  of 
the  deed  of  assignment  as  an  act  of  bankruptcy. 
Held,  that,  although  the  deed  of  assignment  teas 
not  in  aceordanee  with  the  terms  of  the  deed  of 
eomposition,  and  did  not  bind  the  petitioning 
creditors,  nevertheless  they  eouM  not  rely  upo^i  it 
as  an  act  of  bankruptcy,  since  its  execution  had 
been  demanded  by  the  trustee   under  the  com- 
position deed  as  agent  for  them,  and  for  the 
other  creditors  who  assented  to  that  deed. 
This  was  an  appeal  from  a  receiving  order  made 
by  the  registrar  of  the  County  Court  of  Bamet. 

The  debtor,  who  carried  on  business  as  a  draper, 
at  Finchle^,  got  into  difficulties  early  in  1894,  his 
chief  creditors  being  the  Fore-street  Warehonse 
Company,  'Who  were  the  petitioning  creditors  in 
tfads  case,  and  Messrs.  Spencer,  Turner,  and 
Boldero. 

Upon  the  6th  April  the  debtor  held  a  meeting 
of  his  creditors  and  offered  a  composition  of  15a. 
in  the  x>ound,  and  upon  the  13th  April  a  second 
meeting  'was  held,  when  the  creditors  resolved  to 
accept  the  composition  offered,  payable  by  instal- 
mente  at  three,  six,  nine,  and  twelve  months. 
Upon  the  23rd  May  a  deed  of  composition  was 
executed  in  accordance  'with  the  above  resolution, 
and  'was  signed  and  assented  to  by  Uie  manager 
of  the  Fore-street  Warehouse  Company  on  their 
behalf. 
This  deed  contained  the  follo'wing  clause : 
4.  The  debtor  hereby  oovenants  with  the  trustee,  and 
hy  way  of  Mparate  covenant  with  the  creditors  and  each 
and  every  of  them,  that  in  case  at  any  time  two  of  the 
instalments  shall  be  behind  and  onpaid,  he,  the  debtor, 
will  within  ten  days  after  being  called  npon  so  to  do  by 
the  tmetee,  make  and  execnte  an  assignment  of  all  his 
property  and  effects  to  the  tmstee  for  the  equal  benefit 
of  creditors. 

The  debtor  gave  bills  for  the  instalments  pay- 
able under  the  deed  of  composition,  but  failed  to 
meet  any  of  them,  and  upon  the  24th  July  'within 
ten  days  after  being  called  upon  so  to  do  by  the 
trustee,  executed  an  assignment  to  the  trustee  for 
the  benefit  of  the  creditors. 

This  assignment  excepted  the  leaseholds  and 
other  onerous  property,  provided  for  the  payment 
of  the  accountanrs  and  solicitor's  coste  in  priority, 
and  for  the  payment  of  creditors  for  amonnte 
under  lOZ.,  who  dissented  from  the  assignment,  in 
full. 

A  meeting  of  the  committee  of  inspection  under 

(a)  Beportod  b;  Walter  B.  Yatis,  Esq.,  Buiiater-at-Law 
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ihis  deed  was  held  apon  the  24th  Jnly,  when  the 
manager  of  the  Fore-street  Warehouse  Company, 
who  was  present,  objected  to  the  deed,  refused  to 
sign  or  assent  to  it,  and  advised  the  debtor  to  file 
his  own  petition. 

Upon  the  31st  Jul^  the  Fore-street  Warehouse 
Company  filed  a  petition  against  the  debtor  relying 
upon  the  execution  of  the  deed  of  assignment  as 
an  act  of  bankruptcy. 

TThe  registrar  made  a  receiving  order. 
The  trustee  under  the  deed  appealed. 

Beed,  Q.C.  and  C.  B.  Marriott  for  the  appellant. 
— The  petitioning  creditors  were  privy  to  the  deed 
cf  assignment,  and  it  is  a  matter  of  common 
knowleoige  that  persons  piivy  to  a  deed  of 
assignment  cannot  rely  upon  it  as  an  act  of  bank- 
rtiptcy : 

Sw  parte  Stray,  L.  Bep.  2  Ch.  374  ; 
Re  Michael,  8  Morr.  305. 

The  petitioning  creditors  here  allege  that  the  deed 
of  assignment  is  not  in  accordance  with  clause  4 
of  the  deed  of  composition,  because  it  provides 
for  the  payment  of  Assenting  creditors  under  102. 
in  full,  which,  they  sny.  is  not  "for  the  etjnal 
benefit  of  creditors."  We  submit  that  this  is  a 
usual  and  proper  provision,  and  in  accordance  with 
the  deed  of  composition,  and  that  the  petitioning 
creditors  having  signed  the  composition  deed, 
are  privy  to  the  deed  of  assignment  which  has 
been  executed  in  accordance  with  the  provisions 
of  the  former  deed.  [They  were  stopped  by  the 
Court.] 

Bigham.  Q.C.  and  Carrington,  for  the  respon- 
dents.— We  submit  that,  for  three  reasons,  this  is 
not  the  deed  contemplated  by  the  deed  of  com- 
position. We  say  first,  that  it  does  not  convey  all 
the  property,  for  it  excepts  leaseholds,  which  in 
this  case  are  valuable,  not  onerous,  property. 
[Williams,  J. — There  is  nothing  in  that  point.] 
Secondly,  we  say,  that  it  is  not  for  the  equal  benefit 
of  creditors  since  it  provides  for  the  payment  of 
creditors  for  amounts  under  102.,  who  dissent  in 
full,  thus  giving  an  inducement  to  all  such  credi- 
tors to  dissent.  Thirdly,  we  say,  that  the  stipu- 
lation for  the  payment  of  the  accountant's  and 
solicitor's  costs  in  prioritv  is  nowhere  contemplated 
by  the  deed  of  composition. 

Beed,  Q.C.  in  reply. — All  such  deeds  provide  for 
the  exception  of  leaseholds.  The  clause  pro- 
viding for  the  payment  of  dissenting  creditors 
xmder  102.  in  fiul  is  usual  in  the  drapers'  trade. 
[Williams,  J. — Is  it  so  usual  that  creditors  who 
assented  to  the  deed  of  composition  must  have 
been  taken  to  contemplate  it  P]  The  evidence  is 
that  it  is  usual  in  this  trade.  If  the  debtor  did 
not  arranse  to  pay  the  costs  before  divesting 
himself  of  his  estate,  the  creditors  would  bi 
responsible  for  them,  therefore  they  are  rigfaUy 
deducted  from  the  trust  estate.  This  deed  of 
assignment  is  such  a  one  as  must  have  been  con- 
templated by  the  creditors  who  assented  to  the 
deed  of  composition. 

Bigham,  Q.C.  further  heard. — ^We  never  con- 
templated such  a  deed  as  this.  The  creditors 
under  102.  may  form  the  bulk  of  the  creditors,  and 
why  should  they  be  preferred  ?  I  am  not  aware 
that  the  clause  pi-oviding  for  their  payment  in  full 
is  a  common  one.  The  clause  providing  for  the 
payment  of  costs  in  priority  cannot  have  been 


in  the  contemplation  of  those  who  assented  to  the 
deed  of  composition : 

E*  parte  Manhall,  1  M.  D.  &  De  O.  575; 

Ex  part*  Haltttcell,  3  H.  &  A.  538. 

Beed,  Q.C.  replied. 

Williams,  J. — ^In  my  judgment  no  receiving 
order  should  have  been  made.  The  question  it 
not  whether  this  deed  binds  the  petitioning  credi- 
tors or  no.  Though  it  mav  not  be  so  far  in 
accordance  with  the  deed  of  composition  as  to 
bind  them,  they  may  yet  not  be  entitled  to  treat 
it  as  an  act  of  bankruptcy.  This  distinction  may 
be  found  in  Ex  parte  Stray.  For  the  purposes  oi 
my  judgment  I  will  assume  that  it  is  not  in 
accordance  with  the  deed  of  composition;  but 
even  if  that  is  so,  yet,  if  the  petitioning  creditors 
did  invite  the  debtor  to  execute  it  as  and  for  a 
deed  made  in  pursuance  of  the  deed  of  com- 
position, they  cannot  rely  upon  it  as  an  act  of  bank- 
ruptcy. If  the  petitioning  creditors  had  taken 
this  deed  to  the  debtor  and  called  upon  him  to 
execute  it,  it  could  not  have  been  argued  that  they 
were  entitled  to  rely  imon  it  as  an  act  of  bank- 
ruptcy. Here  the  evidence  does  not  go  so  far  u 
that,  yet  it  does  seem  to  me  that  the  petiti<xuiig 
creditors  did  what  amounts  to  assenting  to  this 
deed.  Clause  4  of  the  deed  uf  composition  maket 
the  trustee  the  agent  of  all  the  creditors  to  de- 
mand the  execution  of  the  deed  of  assigoiment, 
therefore  his  demand  is  equivalent  to  a  oemand 
by  each  and  every  creditor.  For  this  reason, 
whether  this  deed  is  in  accordance  with  the  deed 
of  composition  or  not,  no  creditor  who  assented 
to  that  deed  can  rely  upon  this  as  an  act  of  bank- 
ruptcy since  its  execution  was  demanded  by  the 
trustee  as  agent  for  the  creditors.  I  think  myself 
that  it  was  not  in  accordance  with  the  deed  at 
composition.  There  is  nothing  in  the  points  ai 
to  its  not  assigning  all  the  prepay,  and  providing 
for  the  payment  of  costs  in  priority;  but  I  doubt 
whether  the  provision  for  the  payment  of  dissent- 
ing creditors  under  102.  in  full  is  in  accordance 
with  the  deed  of  composition.  It  cannot  be 
supposed  that  the  creditors  contemplated  a  pro- 
vision so  direcUj  opposed  to  the  terms  of  the 
deed  of  composition.  I  therefore  doubt  whether 
the  deed  binds  the  Fore-street  Warehouse  Com- 
pany; but,  whether  it  does  or  no,  they  cannot 
rely  upon  it  as  an  act  of  bankruptcy,  because 
they  invited  its  execution  by  the  mouth  of  the 
trustee. 

Kennedy,  J.  concurred. 

Solicitors  for  the  appellant.  Crouch,  Edicarit, 
and  Heron. 

Solicitors  for  the  respondent,  Ashurti,  Morn*. 
and  Criap. 


Thursday,  Oet.  25. 

(Before  Williams  and  Kennedy,  JJ.) 

Be  Kino  and  Bbesley;  Ex  parte  KiNO  AM) 
Beeslby.  (a) 

Banhrupiey — Petitioning  creditor's  debt — ^"V^ 
of  debt  in  jvdgment — Bankruptcy  Act  lo33 
(46  *  47  Vict.  c.  52),  «.  7  (2),  (3). 

By  sect.  7  (2)  of  «fce  Bankruptcy  Act  1883-"i' 
the  hearing  tne  court  shaU  require  proff  of  ^ 
debt  of  the  petitioning  creditor.    .    .    . 

<«)  Beported  by  Waltkb  B.  Yatzs,.^.,  Ui,rrlna*^lM. 
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By  »eet.  7  (8),  "  If  the  court  it  yiot  toHtfied  with 
theproof  of  the  petUioning  creditor's  debt  .  .  . 
the  court  may  aiunisi  the  pttition. 

The  petitioning  creditor  had  founded  hit  petition 
dnejty  upon  a  judgment  upon  which  a  receiving 
order  had  been  made  from  which  the  debtort 
appealed. 

Heti,  that  there  was  no  provision  in  the  Bankruptcy 
Act  1883  which  altered  the  old  common  law  of 
bankruptcy,  that  a  debt  though  merged  in  a 
higher  security,  titch  as  a  judgment,  was  stiU  a 
good  petitioning  creditor's  debt. 

This  was  an  appeal  from  a  receiving  order  made 
by  the  I'e^strar  of  the  Birmingham  County  Court. 

The  debtors  who  carried  on  business  as 
jewellers,  executed  a  deed  of  assignment  for  the 
benefit  of  their  creditors,  upon  the  20th  April 
1894.  Upon  the  27th  April,  Homer,  the  petition- 
ing creditor,  obtained  a  judgment  against  them 
for  642.,  upon  a  dishonour^  bill  of  exchange. 
Upon  the  28th  April  Homer  filed  a  petition 
against  the  debtors,  setting  forth  that  thej  were 
indebted  to  him  in  the  sum  of  772.,  being  131.  for 
goods  sold  and  delivered,  and  642.  upon  tiiB  judg- 
ment, and  alleging  as  an  act  of  bankruptcy  the 
execution  of  the  deed  of  assignment  on  tiie  20th 
ApriL 

At  the  hearing  of  the  petition  it  was  objected 
tbat  the  petitioning  creditor  had  not  proved  a 
sufficient  debt,  for  that  the  debt  alleged  in  a  peti- 
tion must  be  the  same  as  the  debt  existing  at  the 
date  of  the  act  of  bankruptcy  alleged,  and  in  this 
cue  it  had  been  changed  oy  the  judgment.  The 
re^trar  made  a  receiving  order. 

The  debtors  appealed. 

Muir  Ma^sJeenzie  for  the  appellants. — In  this 
case  no  good  petitioning  creditor's  debt  has  been 
proved ;  the  debt  alle^d  in  the  petition  did  not 
exist  at  the  date  of  the  act  of  bankruptcy,  and 
the  debt  existing  at  the  date  of  the  act  of  bank- 
raiitcy  had  been  changed  by  the  judgment,  and 
<iia  not  exist  at  the  date  of  the  petition  : 

Sx  parte  Hayward,  24  L.  T.  Bep.  782  ;  L.  Bep.  6  Cb. 
546; 

£z  parte  Sadler  s  Be  Whdan,  39  L.  T.  Bep.  361. 

The  debt  proved  at  the  hearing  must  be  one  which 
is  recoverable  by  action : 

£z  parte  Sturt,  41  L.  J.  12,  Bank. ; 

Sing  V.  Boare,  13  M.  &  W.  494. 

A  judgment  could  formerly  be  always  pleaded  in 
bar: 

Florenee  T.  Jenningt,  2  C.  B.  N.  S.  454 ; 

£«  parte  Charlet,  14  East,  197  ;  15  Yesey,  256. 

^ese  authorities  show  that  a  debt  created  by  a 
judgment  extinguishes  the  debt  upon  which  the 
jsdgment  was  obtained.  I  contend  that  a  debt 
™wged  in  a  higher  security  will  not  support  a 
petition  when  such  merger  has  taken  place  since 
the  act  of  bankruptcy  alleged.  [Williams,  J. 
referred  to  Ex  parte  Oriffitlis ;  Re  Mostyn,  3  De  G. 
M.  k  G.  174 ;  and  Ambrose  v.  CUndon,  2  Sh.  1042.] 
1 8&y  that  those  cases  are  not  law  since  the  Bank- 
"iptey  Act  1883.  By  sect.  7  (2)  the  petitioning 
creditor  must  prove  that  the  debt  he  swears  to 
existed  at  the  date  of  the  act  of  bankruptcy.  The 
cieitor'g  proper  course  in  this  case  was  to  issue 
a  bankruptcy  notice,  and  if  that  had  not  been 
oottplied  with  he  would  have  an  act  of  bank- 
™pfcy  upon  which  he  could  have  founded  his 
petition. 


L 


Yate  Lee  for  the  respondent. — The  creditor  did 
not  care  to  wait  to  issue  a  bankruptcy  notice,  as 
he  wished  to  make  the  bankruptcy  i«late  back  to 
the  deed  of  assignment.  The  Bankruptcy  Act 
1883  has  made  no  change  in  the  old  law.  He 
cited 

Bryant  v.  Withen,  2  Bose,  8 ;  2  M.  4  S.  123. 

Muir  Mackenzie  replied. 

"Williams,  J. — This  appeal  must  be  dismissed. 
I  do  not  agree  with  the  contention  that  the  debt 
here  is  a  jud^pient  debt  extinguishing  the  original 
debt.  The  judgment  has  not  extinguished  the 
debt  for  the  purpose  of  supporting  uie  petition. 
The  authorities  are  conclusive  against  such  a 
contention:  (Ex  parte  Griffiths;  Be  Mostyn; 
Bryant  v.  Withers.)  I  do  not  consider  that  the 
law  has  been  altered,  and  I  say  that  this  debt  was 
in  existence  both  at  the  time  of  the  act  of  bank- 
ruptey,  and  at  the  time  of  the  hearing  of  the 
petition.  The  petitioning  creditor  is  entitled  to 
treat  the  judgment  as  conclusive  prima  facie 
evidence  of  the  debt.  Ex  parte  Charles  only  holds 
that  a  verdict  for  damage  will  not  support  a  peti- 
tion where  judgment  has  not  yet  been  signed. 

Eennbdt,  J. — I  concur.  For  some  purposes 
debto  are  held  to  be  merged  in  judgmente  or  other 
remedies  of  a  higher  nature,  but  bankruptcy  pro- 
cedure is  not  one  of  those  purposes.  A  judgment 
was  allowed  as  a  plea  in  bar  in  the  common  law 
courts  on  the  ground  that  the  court  had  already 
adjudicated  upon  the  matter :  [Smith  v.  NicoUs, 


6  Bing.  N.  C.  208.) 


Appeal  dismissed. 


Solicitors  for  the  appellanto,  T.  A.  Dennison  and 
Co.,  for  Plant,  Dudley. 

Solicitor  for  .the  respondent,  R.  M.  Kerr, 
Halifax. 


Oct.  29  and  30. 

(Before  Williams  and  Kennedy,  JJ.) 

Be  Painteb  ;  Ex  parte  Painter,  (o) 

Bankruptcy  —  Annulment  of  adjudication  — 
Debtor's  petition — Abuse  of  process  of  court. 

By  sect.  93  of  the  Bankruptcy  Act  1849,  "  Any 
trader  liable  to  become  bankrupt  may  present  a 
petition  against  himself:  Provided  always  that, 
unless  such  trader  shall  .  .  .  m^dke  it  appear 
to  the  satisfaction  of  the  court  that  his  available 
estate  is  sufficient  to  pay  his  creditors  Jive 
shillings  in  the  pound  .  .  ,  such  petition 
shall  be  dismissed." 

By  sect.  86  of  the  Bankruptcy  Act  1861,  "Any 
debtor  may  petition  for  adjudication  of  bank- 
ruptcy against  himself,  and  the  filing  of  such 
petition  shaU  be  an  act  of  bankruptcy  vnthout 
any  previous  declaration  of  insolvency  against 
such  debtor." 

The  Bankruptcy  Act  1869  contained  no  provision 
enabling  a  dwtor  to  present  his  ownpetition. 

By  sect.  5  of  the  Bankruptcy  Act  1883,  "  If  a 
debtor  commits  an  act  of  bankruptcy,  the  court 
may  on  a  bankruptcy  petition  being  presented 
either  by  a  creditor,  or  by  the  debtor,  make  an 
order,  in  this  Act  caUed  a  receiving  order  for  the 
protection  of  the  estate." 

By  sect.  8  (1),  "A  debtor's  petition  shall  allege  that 
the  debtor  is  unable  to  pay  his  debts,  and  the 
presentation  thereof  shall  be  deemed  an  act  of 

(a)  Baported  br  Waltbb  B.  Tatis,  Esq.,  BuTliter.«t;Law. 
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riN  Baxk. 


bankruptcy  without  the  previout  Ming  by  the 
debtor  of  any  declaration  of  inability  to  pay  his 
debts,  and  the  court  shall  thereupon  make  an 
order." 

By  sect.  35  (1),  "  Where  in  the  opinion  of  the  court 
the  debtor  ought  not  to  have  been  adjudged 
bankrupt  .  .  .  the  court  may,  on  the  appli- 
cation of  any  person  interested,  by  order,  annul 
the  adjudication." 

By  sect.  7  (1)  of  the  Police  Act  1890.  "  Every  as- 
signment of  and  charge  on  a  grant  shall,  except 
so  far  as  made  for  the  benefit  of  the  family  of  the 
pensioner,  be  void,  and  on  the  bankruptcy  of  the 
pensioner  the  grant  shall  not  pass  to  any  trustee 
or  other  person  on  behalf  of  creditors." 

The  presentation  by  a  debtor  of  his  oum  petition  with 
a  view  to  his  own  benefit  is  not  au  abuse  of  the 
process  of  the  court,  and  an  a«yudieat%on  made 
thereon  ought  not  to  be  annulled. 

This  was  an  appeal  by  the  debtor  from  an  order 
made  by  Sir  Burford  Hancock,  sitting  as  depntj 
County  Conrt  judge  at  Birmingham,  annulling 
his  adjudication. 

The  debtor  had  retired  from  the  police  in  1891, 
with  a  pension  of  12.  13«.  4d.  per  week,  which  (by 
sect.  7  (1)  of  the  Police  Act  1890)  could  not  be 
assigned  except  for  the  benefit  of  his  family,  and 
would  not  pass  to  the  trustee  in  his  bankruptcy. 

In  1893  Blizzard,  the  respondent  in  this  appeal, 
obtained  a  judgment  against  him  for  2942.  0«.  lid., 
damages  for  slander  and  costs,  and  upon  the  17tb 
Not.  obtained  an  order,  under  a  judgment  sum- 
mons, against  the  debtor  to  pay  31.  witnin  fourteen 
days)  and  21.  per  month  thereafter.  The  debtor 
made  no  payments  under  the  order,  and  filed  his 
own  petition  upon  the  29th  Jan.  1894,  setting 
forth  nis  debts  as  follows  : 

£       ».  d. 

Judgment  creditor        294     0  11 

Solioitors'  bill         35     0     0 

TaUor'sbill    5     0     0 

Loon  {rom  wife      20    0    0 


Total  ... 


354    0  11 


Against  assets  112.  6a.  2d.  A  receiving  order  was 
made,  and  upon  the  7th  Feb.  the  debtor  was 
adjudged  bankrupt. 

Upon  the  16th  April,  Blizzard  applied  to  have 
the  adjudication  annuUed,  and  his  application  was 
granted  by  the  deputy  judge  upon  the  grounds 
that  he  did  not  believe  in  the  reality  of  the  debts 
other  than  the  judgment  creditor's,  and  that  the 
debtor  was  abuBing  the  process  of  the  court  in 
filing  his  petition  when  he  had  only  one  creditor, 
whose  pressure  he  thus  hoped  to  avoid. 

The  debtor  appealed. 

J.  G.  Pritchett  and  Evans  Austin  for  the  ap- 
pellant.— ^The  court  has  no  power  to  annul  this 
adjudication ;  it  can  only  annul  when  the  adjudi- 
cation ought  not  to  have  been  made,  or  the  debts 
have  been  paid  in  full.  This  adjudication  ought 
to  have  been  made,  for  when  a  debtor  files  bis 
petition  the  Act  says  that  the  coui-t  "  shall "  make 
a  receiving  order.  There  is  nothing  in  the  Act  to 
prevent  a  debtor  with  only  one  creditor  from  filing 
his  petition : 

lie  Gijll,  59  L.  T.  Rep.  778  ; 

Be  Hexter,  60  L.  T.  Rep.  943  ;  22  Q.  B.  Diy.  «32 : 

Re  Hullen,  5  Morr.  273. 
The  respondent  here  only  wishes  to  annul  the 
adjudication  in  order  tliat  he  may  issue  judgment 


summonses  against  the  debtor  whenever  he  diaw» 
his  pension. 

Muir  Mackenzie  for  the  respondent. — ^Thecontt 
is  not  obliged  to  make  a  receiving  order  upon  a 
debtor's  petition  where  he  is  abusing  the  proceat 
of  the  conrt : 

Re  Bond,  58  L.  T.  Rep.  887 ;  21  Q.  B.  Div.  17. 

Under  the  Act  of  1849  a  debtor  could  not  be 
adjudicated  bankrupt  unless  he  was  able  to  paj 
his  creditors  58.  in  tne  pound,  and,  although  that 
restriction  was  removed  oy  the  Act  of  1861.  it  wb 
decided  under  the  latter  Act  "that  hia  adjndicatioii 
was  ba,d  if  he  was  held  to  be  abusing  the  process 
of  the  court.  I  say  that  this  case  ought  to  be 
held  an  abuse  of  the  process ;  the  debtor  is  onlj 
filing  his  petition  to  prevent  the  judgment  creditra- 
from  issuing  judgment  summonses,  which  he 
cannot  do  if  the  debtor  is  adjudicated  bankrupt : 

Be  Nuthall,  64  L.  T.  Sep.  241 ;  8  Moir.  106. 
No  order  should  be  made  upon  a  petition  which  is 
for  the  sole  benefit  of  the  debtor : 

Re  Rusiell,  32  L.  T.  Rep.  4;  L.  Rep.  10  Ch.  253: 
Ef  parte  Staff,  23  L.  T.  Rep.  40;  20  Eq.  775 : 
Ex  parte  Hewitt,  6  L.  T.  Rep.  730  j  31  L.  J.  SS, 
Bank. 
[Williams,  J.— Be  Ensby  (14  L.  T.  Rep.  iS9i) 
and  Ex  parte  Norton  (3  IJieacon,  642)  are  i^^ainst 
you.]     I  take  Ex  parte  Norton  with  He  GaUtkell 
(46  Ch.  Div.  410). 
J.  G.  Pritchett  replied. 

Williams,  J. — This  is  a  case  of  very  great  im- 
portance; but  I  think  tliat  we  ought  to  differ 
from  the  learned  deputy  judge.     This  was  ta 
application  to  annul  an  sbdjudicaiion  upon  the 
ground  that  it  ought  not  to  have  been  made. 
Under  the  Act  of  1883  the  debtor  is  entitled  to 
present  his  own  petition,  and  the  Act  says  that 
the  court  "  shall "  make  an  order  thereon.    The 
different  Bankruptcy  Acts  have  varied  as  to  the 
measures  of  relief  they  have  afforded  to  debtore: 
but,  from  an  early  period,  the  L^islatnre  has 
recognised  the  interest  the  State  has  in  relievii^ 
a  debtor  from  the  burden  of  bis  debts.    It  is 
undesirable  that  a  citizen  should  be  so  pressed 
with  debt  as  to  be  unable  to  perform  his  duties  as 
a  citizen.    As  early  as  1849  provision  was  made 
for  a  debtor  presenting  his  own  petition,  subject 
however,  to  tue  limitation  that  he  must  be  able  to 
lay  bis  creditors  58.  in  the  pound.     The  Act  of 
8bl  allowed  him  this  privilege  without  conditions. 
The  Act  of  1869  did  not  continue  this  privilege; 
but  the  Act  of  1883  reverted  almost  in  terms  to 
the  Act  of  1861.    We  have  now  to  say  whether 
we  can  place  any  limitations  upon  the  words  of 
the  present  Act.    It  would  seem  to  me  that  the 
words  themselves  do  not  contain  any  limitatioo 
whatever.    It  has  been  urged  that  the  court  has 
an  inherent  power  to  prevent  any  abuse  of  its 
process,  and  that  the  word  "  shall "  in  sect.  S  of 
the  Act  of  1883  does  not  take  away  this  power- 
I  assume  here  that  the  court  haa  this  pover,  »> 
that  what  we  have  to  consider  is  whether  there 
has  been  an  abuse  of  the  process.    I  have  oo 
doubt  but  that  the  debtor's  motive  in  this  case 
was  to  get  rid  of  the  pressure  put  upon  bim  I? 
the  judgment  creditor ;  but  I  doubt  whether  this 
was  such  an  abuse  that  he  ought  not  to  have  been 
adjudicated  bankrupt.     For  myself,  I  should  h»« 
felt  inclined  to  agree  with  the  deputy  judge ;  W 
upon  considering  that  by  the  Act  oi  1849  coniii- 
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tlons  were  imposed  'which  preyented  the  debtor 
from  filing  his  petition  for  his  own  sole  benefit, 
and,  remembering  that  those  conditions  do  not 
re-appear  in  the  present  Act,  I  can  but  come  to 
the  oonclnsion  that  the  Legiislatiire  deliberately 
rejected  them.  I  am  strengthened  in  this  view 
bj  the  judgments  of  Knight  Bruce  and  Turner. 
IIJJ.  in  E»  parte  Hewitt,  where  they  evidently 
were  reluctant  to  apply  sect.  86  of  the  Act  of  1861 
to  a  case  where  the  petition  was  for  the  benefit  of 
the  debtor  alone;  but  felt  that  there  was  great 
difficulty  in  the  way  of  deciding  such  a  petition  to 
he  bad.  I  therefore  con<dude  that  the  court  is  not 
justified  in  refusing  a  receiving  order  or  adjudica- 
tion merely  because  the  debtor  has  no  assets,  nor 
because  he  has  no  assets  and  an  inalienable 
pension,  nor  because  being  in  that  position  he  has 
presented  a  petition  with  the  express  view  of 
prerenting  the  issue  of  judgment  summonses 
against  him.  I  am  materially  assisted  in  this 
conclusion  by  considering  the  severe  provisions  of 
the  present  Acts  with  regard  to  discharge. 

Kennedy.  J. — There  is  no  authority  for  the 
contention  that  a  debtor  may  not  present  a  peti- 
tion with  the  object  of  protecting  himself.  I  do 
not  agree  with  the  view  that  the  benefit  of  the 
debtor  is  foreign  to  the  purposes  of  the  Bank- 
mptey  Acts.  No  doubt  the  interest  of  creditors 
and  of  commerce  are  among  the  objects  of  those 
Acts ;  but  so  also  is  the  intei-est  of  the  debtors. 
The  deputy  judge  was  wrong  in  his  decision  upon 
that  question :  and  it  was  not  proved  before  him 
that  the  debts  other  than  the  judgment  creditor's, 
did  not  exist.  Appecd  aUotved. 

Solicitors  :  for  the  appellant,  Weekes  and  Co.  ; 
for  the  respondent,  Fallmoes  and  Cochrane. 


Tuetday,  Oct.  30. 
(Before  Williams  and  Kennedy,  JJ.) 
Re  Isaacson  ;  Ex  parte  Mason,  (a) 
Bankruptcy  —  Bill  of  tale  —  Assignment  of  hire 
agreement  and  chattel  lei  thereby — Registration 
—BilU  of  8aU  Act  1878  (41  &  42  Vtct.  e.  31), 
«.8. 
The  b'anhrupt  had  given  a  creditor,  as  security,  a 
document  purporting  to  assign  a  piano  and  the 
hire  agreement  whereby  the  same  was  let.     The 
document  was  unregistered. 
Beld,  that  so  far  as  u  purported  to  assign  the  hire 
agreement,  it  was  ru>t  subject  to  the  Bills  of  Sale 
Act,  and  to  that  extent  was  not  void  as  against 
the  trustee  in  bankruptcy  for  want  of  registra- 
tion. 
This  was  an  appeal  by  the  trustee  in  the  bank- 
Toptcy  against  a  decision  of  his  Honour  Judge 
■Owen  in  the  County  Court  of  Newport  (Hon.), 
that  an  assignment  of  a  hire  agreement  and  of  a 
piano  which  was  let  thereby  was  not  void,  so  far 
«B  concerned  the  hire  agreement,  for  want  of 
Rmtration.  t 

'  The  respondent  was  a  piano  manufacturer,  and 
the  bankrupt  a  dealer  m  musical  instruments 
wluch  he  let  under  hire  agreements.  The  bank- 
TiVt  had  bought  a  piano  from  the  respondent, 
wluoh  he  let  under  a  hire  agi^eement.  He  then 
•gwe  the  respondent,  as  security  for  the  price  of 

(•>  Baported  by  WAI.T1E  B.  YAMS,  Esq.,  B«rri»ter-aV-L»w. 


the  piano,  a  document  which  purported  to  assign 
the  piano  and  the  hire  agreement  by  which  it  was 
let.  The  document  was  not  registered  under  the 
BUls  of  Sale  Act  1878. 

The  trustee  in  bankruptcy  applied  to  hare  it 
declared  void  as  against  him;  but  the  County 
Court  judge  decided  that  it  was  a  good  assign- 
ment of  tiie  hire  agreement,  as  the  latter  was  a 
chose  in  action  and  not  a  chattel.     * 

The  trustee  appealed. 

Moulton,  Q.C.  {F.  C.  Willis  with  him)  for  the 
appellant. — I  contend  that  the  assignment  of  the 
agreement  is  inseparable  from  the  assignment  of 
the  piano,  and  that  this  document  cannot  be 
upheld  as  to  one  part  when  it  is  void  as  to  the 
other.  By  the  terms  of  the  hire  agreement  the 
property  in  the  piano  remains  in  the  lessor  who 
is  tuerein  described  as  "  the  owner  "  until  all  the 
instalments  are  paid.  Therefore  the  assignment 
of  the  agreement  is  really  an  assignment  of  the 
piano  for  the  assignee  is  in  the  place  of  "the 
owner."  [Williams,  J. — But  the  lessor  has  only 
a  special  property  in  the  chattel ;  the  general  pro- 
perty is  in  tlie  lessee.  I  think  the  piano  is  the 
chattel  of  the  lessee  or  purchaser.]  I  submit  that 
the  agreement  clearly  makes  the  piano  the  pro- 
perty of  "  the  owner "  or  lessor,  and  that  this 
assignment  is  really  a  bill  of  sale  of  a  chattel. 
He  cited 

Ex  parte  Baiclingt,  60  L.  T.  Eep.  157 ;  22  Q.  B. 
Div.  193. 

Reed,  Q.C.  {Johnston  Watson  with  him),  for  the 
respondent. — The  property  in  a  chattel  let  under 
a  hire  agreement  is  in  tbe  nirer  or  lessee : 
Lee  T.  Butler,  (1893)  2  Q.  B,  318 ; 
Helby  y.  MattTteut,  (1894)  2  Q.  B.  262. 

If  the  piano  had  been  assigned  without  the  hire 
agreement  the  assignee  would  only  have  had  a 
right  of  action  against  the  hirer.  I  submit  that 
the  words  assigning  tbe  piano  are  really  inopera- 
tive, because  it  was  not  the  property  ot  the 
assignor,  and  that  this  document  is  nothing  but 
an  assignment  of  a  chose  in  action : 

Sx  parte  BawUrtgi. 
[Williams,  J. — ^I  do  not  agree  to  that ;  I  do  see 
words  in  this  document  which  assign  the  property 
in  the  chattel.]  Then  I  contend  that  there  are 
two  separable  assignments  here,  one  of  the  piano, 
and  the  other  of  t£e.  rights  under  the  hire  agree- 
ment, the  chief  of  which  is  to  receive  instalments 
of  a  higher  value  than  the  price  of  the  piano : 

Be  Bxtrdett ;  Ex  parte  Byrne,  58  L.  T.  Bep.  708 ; 
20  Q.  B.  Div.  310. 
And  the  latter  assignment  being  of  a  chose  in 
action  is  not  void  for  want  of  registration. 

Moulton,  Q.C,  in  reply. — This  is  merely  an 
assignment  of  a  chattel  fettered  by  a  contract, 
and  should  have  been  registered  as  a  bill  of  sale. 

Williams,  J. — This  appeal  must  be  dismissed. 
There  seems  to  have  been  some  confusion  as  to 
the  points  intended  to  be  argued  here.  I  thought 
the  respondent  intended  to  argue  that  this  docu- 
ment was  nothing  more  than  an  assignment  of 
the  rights  under  we  hire  agreement.  I  could  not 
have  assented  to  that.  Not  only  in  form  but  in 
substance  there  is  more  than  an  assignment  of 
rights ;  it  assigns  the  property  in  the  piano  as 
well,  and  if  the  applicant  had  asked  us  to  declare 
the  assignment  void  as  to  the  piano  he  would 
have  beoi  entitled  to  succeed.    The  respondent 
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does  not  ask  ns  to  hold  that  this  docnment  does 
not  cover  the  asaigniuent  of  the  piano,  the  title  to 
that  vests  in  the  trustee.  He  asKs  us  to  find  that 
there  are  two  separate  assignioents  here,  and  that 
the  latter  one  is  valid.  I  have  come  to  the  con- 
clusion, after  considering  the  exposition  of  the 
effect  of  J2e  Burdett ;  Ex  parte  Byrne,  given  by 
Esher,  M.R.,  in  his  judgment  in  Cochrane  v.  Ent- 
wietie  (62  L.  T.  Rep.  852 ;  25  Q.  B.  Div.  116),  that 
we  ought  not  to  declare  this  docnment  void  if  the 
assignment  of  the  rights  under  the  hire  agreement 
can  De  severed  from  the  assignment  of  the  piano. 
I  do  not  think  that  the  authorities  are  quite  clear, 
and  there  is  much  to  be  said  in  favour  of  the  total 
invalidity  of  the  document.  I  am,  however,  not 
prepared  to  differ  from  the  learned  Count j  Court 
judge. 

Eknitedy,  J.  concurred. 

Solicitors :  for  the  appellant,  Bugden ;  for  the 
respondent,  W.  Matkell. 


Monday,  Nov.  19. 
(Before  Williams.  J.) 
Be  Catford  ;  Ex  parte  Cabb  v.  Fobd.  (a) 
Bankruptcy — Custom  of  Bristol — Warekowsenum's 
lien — General  lien  on  aU,  deposited  goods  for  all 
charges  due. 
There  is  a  custom  in  the  city  of  Bristol  that  a 
warehouse  keeper  is  entitled  to  a  general  lien  on 
aU  goods  warehoused  with  him,  which  are  the 
,     property  of  the  depositor,  for  aU  warehouse  rent, 
Uibourage,  and  other  charges,  in  connection  with 
such  goods  or  with  any  other  goods  warehoused 
by  the  same  person  either  before  or  after. 
This  was  a  motion  by  the  trustee  in  bankruptcy 
of  the  debtor  for  an  order  directing  Messrs.  Ford 
and  Canning,  the  respondents,  warehousemen  at 
Bristol,  to  deliver  up  certain  goods  upon  payment 
of  the  charges  in  respect  of  the  same. 

The  baiDcrupts  were  a  sugar  merchants  at 
Bristol,  and  had  deposited  in  the  respondent's 
warehouse  certain  goods.  At  the  time  of  the 
bankruptcy  there  were  due  in  respect  of  these 
specific  goods  certain  charges,  and  also  charges 
due  under  the  bankrupt's  general  account. 

The  respondents  claimed  to  retain  the  goods  as 
against  the  trustee  in  bankruptcy  to  meet  both 
the  charges  on  the  specific  goods,  and  also  for  the 
charges  due  on  the  general  account  by  reason  of 
an  a£eged  custom  of  the  port  of  Bristol. 

The  custom  according  to  the  affidavit  of  Messrs. 
Ford  and  Canning,  the  respondents,  was  as 
follows : 

2.  For  over  twenty  years  put  the  nndiiipated  legal 
usage  and  ouatom  of  trade  in  Bristol  has  been  that  ware- 
house  keepers  should  be  entitled  to  a  general  lien  over  all 
goods  warehooaed  with  them  for  all  warehouse  rent, 
labonrage,  and  other  charges  inourred  or  becoming  pay- 
able in  connection  with  snoh  goods,  or  with  any  other 
goods  warehoosed  by  the  same  individoal  either  before 
or  after. 

8.  I  and  my  firm  have  in  many  oases  asserted  onr 
right  to  such  general  lien,  and  it  has  never  been  disputed, 
but  has  always  been  aoqnieaced  in  and  allowed  by  the 
person  whose  interest  it  was  to  dispute  it.  We  have 
frequently  asserted  this  general  lien  against  trustees  in 
bankmptoy,  and  against  IJbe  owners  of  goods  warehoused 
with  us,  and  even  if  in  the  first  instance  it  has  been  dis- 
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pnted,  it  has  always  been  nltimately  sabmiited  to  laj 
allowed  in  our  favour. 

There  were  nine  or  ten  other  affidavits  to  tie 
same  effect,  and  three  affidavits  denyinf;  tbe 
existence  cf  such  a  custom. 

Bobson,  Q.C.  and  F.  C.  WUlis  for  the  trustceii 
bankruptcy. — The  custom  is  not  proved,  and  ii 
any  case  is  bad  as  first  of  all  it  ia  nnreasonabk; 
it  asserts  a  general  lien  over  all  goods  deposited 
by  an  individual  in  his  own  name,  whether  fail 
own  goods  or  thoee  of  anyone  else.  The  resoH 
would  be  that  if  a  factor  deposited  goods  in  tranot 
they  would  become  under  lien  for  all  money  doe 
from  him : 

Leuckharl  v.  Cooper,  3  B.  N.  C.  99. 

The  law  leans  against  general  lien,  especially  when 
confined  to  a  particular  locality.  Next,  the  cnatora 
is  too  wide;  it  extends  not  only  to  chargee  on 
goods  warehoused,  but  also  to  charges  on  goods 
which  have  never  entered  the  warehouse,  such  as 
goods  ex  ship  and  charges  paid  for  haulage  and 
freight.  Then,  lastly,  the  custom  is  a  ptudy 
locu  one. 

Whinney  for  the  respondents  Ford  and  Canning 
— The  custom  is  not  unreasonable ;   we  merelj 
claim  a  general  lien  over  all  the  depositors'  own 
goods  to  meet  bis  general  liability,  and  a  parti- 
cular lien  on  all  goods  deposited   to  meet  tbe 
charges  on  those  specific  goods.    In  Be  Witt ;  Ei 
parte  Shubrook  (34  L.  T.  Rep.  785 ;  2  Ch.  Div. 
489)  James,  L.J.  said,  p.  491 :  "  A  man  has  good* 
in  his  possession  which  ne  has  received  in  theordi- 
naiy  course  of  trading,  and  he  is  asked  to  deliver 
them  up,  and  at  the  same  time  he  has  a  claim 
against  the  person  who  asks  him  to  deliver  them 
up.    I  think  he  has  a  perfect  right  to  keep  them. 
Under  the  Judicature  Acts  I  think  if  an  actim 
were  brought  for  the  goods  in  trover  or  detinue, 
by  means  of  a  counter-claim  the  whole  mati«r 
might  be  settled  in  one  action.    I  certainly  think 
this  law  as  to  lien  is  a  very  proper  one;  it  his 
been  settled  for  a  grea,t  many  years,  and  I  do  not 
see  why  we  should  endeavour  to  limit  the  effect 
of  the  decision."    In  Ex  parte  Ludlow  (W.  5. 
1879,  p.  65)  a  costom  was  proved  as  existing  ia    i 
the  city  of  Bristol  that  "  wine  merchants  who  «e 
also  warehousemen  or  bonded  cellar  keepers  hare 
a  general  lien  upon  the  goods  of  a  customer  Ijin^ 
in  their  cellars  for  the  amount  of  their  general 
account   against    such    customer,  whether  sock 
goods  are  paid  for  or  not."    This  custom  is  not 
set  up  to  cover  the  goods  of  other  persons;  bat 
it  does  include  the  whole  general  account  of  the 
depositor. 

F.  C.  Willie  in  reply. 

Williams,  J. — This  was  a  motion  by  the  trus- 
tee in  bankruptcy  of  Catford  and  Co.  against  the 
respondents  for  the  delivery  up  of  certain  good& 
The  respondents  claimed  to  retain  the  goods  h? 
reason  of  an  alleged  custom  of  the  port  of  Bristol, 
by  which  warehousemen  have  a  general  lien  onr 
all  goods  warehoused  with  them  for  all  warehonie 
rent^  labourage,  and  other  charges  incurred  <v 
becoming  payable  in  connection  with  such  goodk 
or  with  any  other  goods  warehoused  by  tbe  suae 
individual  either  before  or  after,  and  ther  ^ 
that  at  the  time  these  goods  were  deposited,  thei* 
was  due  to  the  warehousemen  from  uie  deposit''' 
a  sum  of  monev  in  respect  of  theee  or  other  good^ 
and  that,  as  this  money  had  not  been  paid,  t» 
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warehonsemen  were  entitled  to  hold  these  floods 
nnder  the  general  lien  until  the  debt  was  dis- 
charged. I  nave  not  the  slightest  doubt  as  to  the 
existence  of  the  custom ;  such  a  custom  is  proved 
by  the  evidence,  and  I  cannot  conceive  stronger 
evidence  than  that  adduced  before  me.  It  seems 
to  me  that  no  one  could  have  dealt  with  these 
warehousemen  without  having  cognizance  of  the 
existence  of  this  custom.  Now.  it  was  said  that 
«Qch  a  custom  was  um-easonable,  because  it  as- 
serted a  general  lien  over  all  goods  deposited  bT  a 
person  in  his  own  name,  whether  thej  were  his 
own  goods  or  not.  In  my  judgment,  however,  the 
words  of  the  affidavite  do  not  mean  that  at  all, 
and  when  one  reads  the  cross-examination  it  is 
plain  that  those  who  conducted  it  did  not  think 
80  either.  There  is  no  pretence  for  saying  that  the 
en  stem  is  one  under  which  there  can  be  claimed 
a  general  li^i  over  goods  deposited  other  than 
those  of  the  person  depositing  them.  Then  itwas 
said  the  custom  was  bad,  because  it  extended  to 
too  wide  a  class  of  debte ;  but  in  my  opinion  it 
clearly  only  applies  to  debte  arising  in  respect  of 
the  warehousing  of  goods  by  the  same  person.  No 
one  says  it  applies  only  to  rent  for  warehousing ; 
tiiere  are  other  charges,  and  I  see  nothing  unrea- 
sonable in  extending  the  custom  to  the  class  of 
charges  mentioned  here.  I  agree  with  what 
James,  L.J.  said  in  the  case  of  Be  Witt ;  Ex  parte 
Skubrook,  The  claim  referred  to  here  is  one  in 
the  ordinary  course  of  trade,  and  that  is  the  only 
limit  I  wish  to  put  on  the  class  of  goods.  It  was 
then  objected  that  this  was  merely  a  local  usage. 
I  do  not  understand  that  objection ;  there  are 
general  liens  which  receive  the  sanction  of  the 
courts,  and  then  become  part  of  the  law  merchant 
and  Bo  of  the  common  law.  So  that,  in  every  case 
where  a  lien  has  to  be  proved  in  fact,  it  follows 
j  that  it  must  be  a  local  lien.  All  the  decisions  on 
■the  question  show  that  customs  are  either  local, 
or  else  have  reference  to  a  particular  trade.  I 
think  the  trustee  in  bankruptey  has  faUed,  and 
this  motion  must  be  dismissed  with  coste. 

Motion  ditmissed. 

Solicitors  for  the  applicant,  Wood,  Bird,  and 
Wood. 

Solicitors  for  the  respondente,  Torr  and  Co.,  for 
Oiborne  and  Co.,  Bristol. 


House  of  l>orliS« 

June  26  and  July  2. 
(Before   the    Lord   Chancellor    (Herschell), 

Lords  Abhboxtrne  and  Macnaghtem.) 
AssnsxENT  Cohmittbe  of  Doncabteb  Union 
«.  Manchester,  Sheffield,  and  Lincoln. 
BHiBB  Railway  Company,  (a) 

Oir  APPEAL    FROM    THE    COURT    OF    APPEAL   IN 
ENGLAND. 

Sating — Bateable  hereditament —  Biver  formed 
>iUo  a  canal  with  new  euts  and  channels — Towing- 
fath — Exdiuive  occupation — Ownership. 

By  virtue  of  certain  private  Acts  of  Parliament 
Oie  rtspondents,  and  their  predecessors  in  title, 
were  empmeered  to  scour,  enlarge,  and  deepen  a 
'*'ta\n  river,  and  to  do  other  acts  necessary  for 

(•)  SeportttI  by  0.  E.  Maldbs,  Eiq.,  BanlMtr-M-Law. 
VeLUat.iBSg. 


improving  the  navigation,  and  to  make  new 
channels  by  means  of  artificial  euts,  and  to  set 
out  towing-paths,  and  to  keep  them  in  repair. 

Held,  thai  Vie  respondents  were  not  rateahle  either 
in  respect  of  the  natural  bed  of  the  river,  or  of  the 
towing  paths,  it  not  being  shown  that  they  had 
either  the  ownership  or  the  exclusive  occupation 
of  such  paths. 

Juagment  of  the  court  below  affirmed. 

Rex  V.  Proprietors  of  Mersey  and  Irwell  Naviga- 
tion (9  B.  &  C.  95)  and  Badger  r.  South 
Yorkshire  R^lway  Company  (1  E.  &  E.  347) 
approved 

Bruce  v.  Willis  (11  A.  &  E.  463)  distinguished. 

This  was  an  appeal  from  a  judgment  of  the  Court 
of  Appeal  affirming  in  psrt,  and  revei-sing  in,  part, 
a  judgment  of  the  Divisional  Court  (Lawrance-. 
and  Collins,  J  J.),  reported  in  69  L.  T.  Rep.  350^ 
upon  a  special  case. 

The  spedal  case  raised  the   question  whethep- 
the  railway  company,  who  had   acquired   under- 
different  statutory  powers  the  underteking  of  the  ■ 
navigation  of  the  river  Dun,  in  Yorkshire,  wero- 
liable  to  be  rated  to  the  relief  of  the  poor  in 
respect  of  their  occupation  both  of  the  natural 
river-course  and  of  the  towing-path  on  the  banks 
thereof.    The  company  admitted  that  they  were 
liable  to  be  rated  in  respect  of  the  artificial  cute, 
channels,  and  similar  works,  bat   denied   their 
liability  in  respect  of  the    natural  river-course 
and  towing-path  over  which  they  had  only  an 
easement. 

The  Divisional  Court  held  that  the  company 
were  not  liable  to  be  rated  in  respect  of  the  - 
natural  river-course,  but  that  they  were  liable  iiv. 
respect  of  the  towing-path. 

The  Cornet  of  Appeal  gave  judgment  in  favour* 
of  the  raUway  company  on  both  pointe. 

Balfour  Browne,  Q.C.  and  F.  Marshall,  Q.C.,. 
for  the  appellante,  contended  that  both  the 
natural  channel  of  the  river  and  the  towing-path 
were  rateable  hereditamente.    See 

Bruce   and  Bath  Navigation  Company  y.  Willis, 

11  A.  A  E.  463; 
Metropolitan  Railicay  Company  v.  Foteler,  69  L.  T. 

Bep.  390  ;  (1893)  A.  C.  416. 

Under  the  local  Acte,  the  respondente  and  their 
predecessors  in  title  have  more  than  a  mere  ease, 
ment.  [The  Lord  Chancellor. — How  is  this 
towing-path  different  from  a  highway  P  What  is 
there  to  teke  the  soil  out  of  the  adjacent  owner  ?< 
It  is  for  yon  to  show  an  exclnsive  occupation 
sufficient  u>  make  it  rateable.]     See 

B.  V.  Mayor  of  London,  i  T.  E.  21 ; 
Chelsea  Watericorkt  v.  Botcley,  17  Q.  B.  358 ; 
Badger  v.  South  Torluhire  Railroay   Company,  1  E, 
*E.  347;  28L.J.  118Q.B. 

[The  Lord  Chancellor  referred  to  B.  v.  Mersey 
and  Irwell  Navigation  Company  (9  B.  &  C.  95.) 
The  Act  in  that  case  resembled  the  Act  12  Geo.  1, 
c.  xxxviii.,  the  earlier  of  the  Acte  in  the  present 
case,  but  here  it  has  been  modified  by  later 
Acte. 

Sir  B.  Webster,  Q.C.  and  C.  M.  Atkinson,  who 
appeared  for  the  respondente,  were  not  called  upon 
to  address  the  House. 

At  the  conclusion  of  the  ai^omente  for  th« 
appellante  th^  Lordships  took  time  to  consider 
their  judgment. 
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July  2. — Their  Lordships  delivered  judgment  as 
follows : — 

The  LosD  CBAircELLOB  (Herschell).  —  My 
Lords  :  Two  questions  are  raised  by  this  appeal — 
first,  whether  the  appellants  are  liable  to  be  rated 
to  the  relief  of  the  poor  in  respect  of  their  occupa- 
tion of  a  natural  river  coarse  (the  river  Dun); 
secondlj,  whether  they  are  so  liable  in  respect  of 
a  towing  path  upon  the  banks  thereof.  Bj  two 
private  Acts  passed  in  the  reign  of  Gieo.  1,  power 
was  given  to  the  Company  of  Cutlers  as  to  one 
part  of  the  river  Dun,  and  to  the  Corporation  of 
Doncaster  as  to  another  part,  to  scour,  enlarge,  or 
•deepen,  the  river  Dun,  ana  do  other  acts  which  were 
necessary  for  the  purpose  of  improving  the 
navigation  of  the  river.  They  were  also  em- 
powered to  make  certain  new  channels  by 
means  of  artificial  cuts.  No  question  arises  as  to 
the  rateability  of  these,  the  sole  question  having 
reference  to  the  rateability  of  the  respondents,  in 
whom  the  rights,  powers,  and  obligations  of  the 
Corporation  of  Doncaster  and  the  Company  of 
Cutlers  are  now  vested,  as  regards  the  river  Dun  in 
respect  of  the  natural  bed  of  the  river.  The  Court  of 
King's  Bench  as  long  ago  as  the  year  1829,  in 
respect  of  the  rivers  Mersey  and  Irwell,  which 
there  was  power  to  cleanse  and  improve  in  a 
similar  manner  to  the  river  Don,  held  {Bex  v.  The 
Company  of  Proprietors  of  the  ifersey  and  Irteell 
Namgation,  9  B.  &  C.  95)  that  the  Mersey  and 
IrweU  Navigation  Company,  in  whom  the  powers 
and  duties  relating  to  those  rivers  were  vested, 
were  not  liable  in  respect  of  the  natural  bed  of 
the  river  —  that  they  were  not  the  occupiers 
of  it,  but  were  only  possessed  of  an  easement. 
That  decision  was  followed  in  a  variety  of  cases 
relating  to  persons  having  powers  of  improving 
the  navigation  of  natural  rivers  similar  to  those 
which  are  possessed  by  the  respondents  in  the 
present  case,  and  were  possessed  by  their  pre- 
decessors, and  I  see  no  reason  to  doubt  the 
-correctness  of  those  decisions.  The  Act  which 
.  gave  these  powers  of  improving  the  river  did  not 
vest  the  natural  bed  of  the  nver  in  the  under- 
takers so  as  to  make  them  occupiers  of  the  same. 
'The  question  with  regard  to  the  towing-path 
^alongside  the  natural  river  is  susceptible  of  more 
ourgument.  The  Act  of  the  12  Greo.  1,  which  em- 
powered the  Company  of  Cutlers  to  make  the 
river  Dun  navigable,  authorised  them  "  to  appoint 
and  set  ont  towing-paths,  banks,  and  ways  for 
towing,  haling,  and  drawing  boats  and  vessels." 
The  case  contains  no  finding  with  reference  to  the 
manner  in  which  the  predecessors  in  title  of  the 
present  respondents  oDtained  any  of  those  towing 
paths.  The  statutes  are  set  out  which  gave 
certain  powers  and  authorities  to  them  ;  but  the 
transaotions  which  vested  in  the  respondents  or 
their  predecessors  whatever  rights  tney  have  to 
the  towing-paths  are  not  referred  to  in  the  case  at 
all.  One  has,  therefore,  to  say  whether,  on  the 
facts  which  are  disclosed,  the  respondents  are 
shown  to  be  the  occupiers  of  these  towing  paths 
.  and  therefore  rateable.  Now  the  construction  of 
the  words  in  the  statute  which  I  have  just  read 
— that  the  undertakei-s  might  appoint  and  set  out . 
towing-paths — came  under  the  consideration  of  '. 
the  courts ;  first  of  the  Court  of  Queen's  Bench* , 
and  then  of  the  Exchequer  Chamber,  in  the  case  ] 
of  Baiger  v.  South  Yorkthire  HaUway  and  River , 
Dun  Navigation  Company  (28  L.  J.  118,  Q.  B.) 
The  question  there  raised  was  not  a  question  as 


to  rateability,  but  as  to  ownership ;  but  it  « 
nevertheless  in  point  for  the  purpose  ftv  vbid 
your  Lordships  have  to  consider  the  constrnctioD 
of  the  section.  Williams,  J.,  in  deUvering  & 
judgment  of  the  Court  of  Exchequer  ChsinUt. 
said :  "  We  think  the  statute  of  12  Geo.  1. 1 
xxxviii.  conferred  no  powers  on  the  snder. 
takers  of  the  navigation  to  purchase  the  soil  ore 
which  towing-paths  are  to  be  appointed  and  sa 
out  under  the  provisions  of  the  Act,  but  onlj  m 
easement  necessary  for  the  puipose  of  the  unde- 
taking."  That  is  a  clear  and  decisive  expiessiia 
of  opinion  which  your  Lordships  would,  of  oonne. 
not  lightly  overrule.  It  is  manifest  that,  if  ill 
that  the  undertakers  obtained  was  this  right  of 
easement,  they  are  not  occupiers  in  respect  d 
that,  nor  rateable.  I  see  no  reason  to  doubt  thit 
that  decision  was  correct.  I  do  not  think  ik 
statute  was  intended  to  vest  in  the  undertakeR 
or  to  enable  the  imdertakers  to  vest  in  themselves 
the  ownership  of  these  towing  paths.  That  va 
not  necessary  for  the  purposes  of  the  legisUtioii 
which  was  enacted  with  a  view  to  the  impTore- 
ment  of  the  navigation.  If  the  property  werevested 
in  them,  it  would  follow  that  the  owners  of  tk 
adjoining  lands  would  be  cut  off  from  their  rirer 
frontage,  and  would  have  no  right  of  passage  iot 
their  cattle  across  this  towing-path  to  the  rirer— 
an  access  which  they,  of  course,  possessed  befon 
— and  all  that  without  any  object  at  all,  becsiue 
it  was  not  necessary  for  anv  essential  part  d  tbe 
scheme  that  the  ownership  should  vest  in  tbe 
undertakers.  The  truth  is  that  these  tovisg- 
paths  were  to  be  used  in  ooxinection  with  the  m 
of  the  natural  bed  of  the  river,  improved  no  deal* 
by  the  undertakers.  The  undertakers  had  at 
more  right  to  their  use  than  any  other  member  <( 
the  pubUc.  Everyone  could  use  them  in  co■uM^ 
tion  with  the  navigation  of  the  river  on  psjii>( 
certain  tolls,  and  there  was  no  greater  use  v«t«0 
in  the  undertakers  except  this  (if,  indeed,  it  be  a 
addition)  that  it  was  for  them  to  repair  dwK 
towing-paths  and  keep  them  in  repair  and  in  ft 
condition  for  use  by  the  public.  It  seems  to  mt 
therefore,  that  they  had  over  them  no  more  tiiu 
an  easement,  and  that  they  were  not  vested  ii 
them  as  occupiers.  Then  it  is  said  that  c 
regards  a  portion  of  these  paths  the  later  Act 
13  Greo.  1,  c.  XI.,  did  empower  the  undertaken 
to  purchase  the  lands.  Well,  that  is  by  no  nieaiii 
clear.  The  section  is  somewhat  peculiarly  drawi 
and  reliance  is  placed  by  the  appellants  upon  tMs 
that  they  were  to  ''make  satisfactaon  for  tiie 
same  after  the  rate  of  twenty  five  years  purchase 
for  such  new  lands  as  should  be  used  as  cnts  or 
towing-paths  for  the  use  of  the  said  navigatiaii.'' 
This,  it  was  said,  showed  that  they  were  to  pin^ 
chase  the  towing-paths,  because  the  "satii^ 
tion  "  was  to  be  twenty-five  yeai-s  purchase."  ' 
think  that  it  by  no  means  follows,  because  it  *31 
be  obsei-ved  that  there  is  power  and  authoritT 
given  to  make  these  paths  for  "  the  boatmen  ana 
watermen  passing  or  navigating  in  or  upon  ^ 
river  Dun,  "  and  to  set  up  winches  or  any  otha' 
engines  in  convenient  places  and  by  and  with  the 
same  or  by  strength  of  men,  horses,  or  beaste 
going  npon  the  said  banks  or  lands  near  tbe  said 
river,  streams,  cuts,  or  passage  in  conTenient 
maimer  without  hindrance,  tiouble,  or  intem^M' 
of  any  person  or  persons  whatever  to  draT,  nak 
or  tow  up  and  down  the  said  river,  boats,  bar^ 
lighters,  and  other  vessels  making  BatSsfiK*"" 
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for  the  same."  Now  it  is  to  be  observed  that 
"ike  same"  apparently  governs  not  only  the 
makiiig  of  the  towing-patib.  bat  the  nse  of  it 
in  the  maimer  described.  That  wovQd  be  all  in- 
sensible if  they  were  to  become  purchasers  of  the 
towing-path  because,  of  course,  what  they  then 
make  satisfaction  or  compensation  for  is  the 
divesting  the  owner  of  his  land  and  vesting  it  in 
the  undertakers ;  they  having  then  the  absolute 
right  to  and  power  over  the  land,  do  not  make  any 
satisfaction  to  the  owner  for  Hie  nse  of  it,  iuas- 
mnch  08  it  is  no  longer  the  prior  owner's  land, 
but  is  their  land.  Therefore,  looking  at  the  con- 
straction  of  that  clause,  it  does  not  seem  to  me 
by  any  means  clear  that  it  did  contemplate 
the  purchase  of  the  land  or  anything  more  than 
the  purchase  of  certain  rights  in  respect  of  the 
land  by  the  undei-takers.  But,  certainly,  upon  a 
claose  of  that  sort,  without  any  finding  in  the 
case  that  the  land  was  purchased  by  the  under- 
takers, and  became  vested  in  them  as  owners, 
and  wa«  occupied  by  them  subsequently,  it  would 
be  impossible  to  come  to  the  conclusion  merely 
upon  a  perusal  of  that  section  that  the  respon- 
dents became  the  owners  or  the  occupiers  of  these 
parts  of  the  towing-paths,  the  rights  in  respect  of 
vhich  were  acquired  tinder  the  later  Act.  It  was 
said  that  although  not  owners  they  had  exclusive 
occupation,  and  were  therefore  occupiers.  I  am 
nnable  to  see  that  they  had  such  exclusive  occu- 
pation. There  is  nothing  in  the  Acts,  so  far  as  I 
ean  see,  that  involves  their  having  that  exclusive 
occupation.  There  is  no  finding  of  fact  in  the 
case  which  shows  their  possession  of  it.  The 
truth  is  that  the  towing-path  having  been  once 
set  out,  their  duty  was  to  keep  it  in  repair,  but 
the  rights  in  respect  of  it  were  rights  exercised  by 
the  public,  and  the  tolls  which  were  paid  to  the 
undertakers  by  the  persons  passing  along  the 
natural  bed  of  the  river  were,  as  far  as  appears, 
precisely  the  same  whether  the  barges  were  pro- 
pelled by  sails,  as  they  were  sometimes,  or  whether 
the  towing-path  was  made  use  of.  The  toll  was 
a  toll  paid  in  respect  of  the  navigation,  and  it 
appears  to  me  that  the  undertakers  had  not  in 
any  ti-ne  sense  of  the  word  the  occupation  of  these 
towing-paths.  Bicliance  was  naturally  placed 
npon  the  case  of  Bruce  v.  Willit  (11  A.  &  E.  463), 
but  in  that  case  the  conclusion  arrived  at  was, 
upon  the  construction  of  that  Act.  that  the  owner- 
snip  of  the  towing-paths  actually  vested  in  the 
undertakers.  No  doubt  they,  being  owners  of  the 
land,  and  not  having  let  it  to  anybody  else,  were 
presumably  the  occupiers — someone  must  occupy, 
and  unless  the  owner  has  parted  witJi  the  occupa- 
tion to  somebody  else,  he  is  regarded  as  the 
occupier.  It  is  true  that  observations  were  made 
there  bv  one  or  two  of  the  learned  judges  to  the 
effect  that,  even  if  they  were  not  the  owners,  they 
were  to  be  regarded  as  exclusively  occupying ;  but 
I  do  not  think  that  expressions  of  that  sort  can 
be  regarded  as  of  very  great  weight  when  we  are 
dealing  with  a  question  of  this  description.  At 
all  events,  so  far  as-  regards  the  facts  which  are 
found  in  this  case  in  connection  with  the  legisla- 
tion set  out  in  the  case,  I  am  unable  to  see  that 
the  respondents  are,  within  the  meaning  of  the 
Poor  Law  Acts,  the  occupiers  of  these  towing 
paths.  For  these  reasons  I  move  your  Lordships 
that  the  jnd^ent  appealed  from  be  affirmed,  and 
t^e  app^  dismissed  with  costs. 
Lord  ASHBOUBNE. — ^My  Lords :  I  concur. 


Lord  Hacnaohteh. — My  Lords:  I  am  of  the 
same  opinion.  I  think  the  enactments  bearing  on 
the  queistion  were  rightly  construed  in  the  case  of 
Badger  v.  The  South  Yorkshire  Railway  Company. 
I  do  not  think  those  enactments  or  any  of  them 
operated  to  vest  in  the  undertakers,  or  their  suc- 
cessors in  title,  the  soil  of  the  land  required  for 
towing-paths  along  the  natural  course  of  the  river, 
or  to  give  the  undertakers  or  their  successors 
such  an  occupation  of  those  towing-paths  as 
would  make  them  rateable.  As  regards  the 
natural  course  of  the  river,  it  is,  I  think,  clear  that 
the  undertakers  or  their  successors  have  only 
special  powers  required  for  the  purpose  of  en- 
abling them  to  improve  and  maintain  the 
navigation  and  remove  impediments.  They  are 
neither  owners  nor  occupiers. 

Judgment  cmpealed  from  affirmed,  and  appeal 
diamisted  wiih  costs. 

Solicitors  for  the  appellants.  Van  Sandau  and 
Co.,  for  F.  G.  Nicholson,  Doncaster. 

Solicitors  for  the  respondents,  Cunliffes  and 
Davenport,  for  B.  Idngard-Monk,  Manchester. 


July  30,  31,  and  Aug.  2, 14. 
(Before    the    Lokd    Chancellor    (Herschell), 
Lords     Watson,     Ashbottrne,    and     Mac- 

NAOHTBN.) 
LOTELL       AND       ChBIBTMAS      V.       BeAXTCHAMP 

Bbothebs.  (a) 

ON  APFEAI.  FBOH  THE  COURT  OF  APPEAL  IK- 
ENGLAND. 

Bankruptcy — Receiving    order — Partnership  firm 
— Infant  partner — Amendment — Form  of  order 
—Bankruptcy  Act  1883  (46  <fe  47    Vict.  c.  62), 
8. 105,  sub-sect.  (3). 
An  infant  may  become  a  partner  in  a  trading  firM, 
but  he  does  not  become  a  debtor  for  goods  supplied 
to  the  firm,  and  cannot  be  made  subject  to  the 
bankruptcy  laws  in  respect  of  any  debt  contracted 
by  the  firm.    But  he  is  not  entitled  to  any  share 
of  the  j^artnerthip  assets  till  the  debts  of  the  firm- 
are  pend. 
In  a  ease  in  which  judgment  had  been  obtained 
and  a  receiving  order  made  against  a  firm,  in 
thepartnershipname,inwhiehoneofthepwrtners 
was  an  infant  : 
Held,  that  a  receiving  order  in  that  form  could  not 
stand,  but  thai  the  judgment   and  bankruptcy 
proceedings  might  be  amended  by  adding  after 
theteord  "defendants"  the  words  " other  tnan  the 
infant  partner." 
Judgment  of  the  court  below  varied. 
This  was  an  appeal  from  a  judgnient  of  the< 
Court  of  Appeal  (Lord  Esher,  M.B.,  Lopes  and. 
Kot,  L.  J  J.),  reported  in  69  L.  T.  Rep.  646 ;  (1894) 
1  Q.  B.  1,  who  had  set  aside  a  receiving  order 
made  by  a  registrar  in  bankruptcy  against  the 
respondents. 

At  the  date  of  the  petition  the  respondent, 
Gilbert  Walter  Beauchamp,  an  infant,  was  partner 
in  the  firm  of  Beauchamp  BroiJiers,  who  carried 
on  business  as  provision  dealers  in  the  Brompton- 
road,  in  the  county  of  London.  The  appeUants 
were  provision  merchants  in  West  Smithfield,  in 
the  city  of  London,  and  on  the  11th  Sept.  1893 
they  presented  the  petition  in  question  against 

(a)  Reported  ij  0.  E.  UALDKR,  Esq.,  B«nlBter-M-L4w. 
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Beanchamp  Brothers  in  respect  of  a  judgment 
debt  of  3582.  for  goods  sold  and  delivered,  and  a 
receiving  order  was  made  by  the  registrar. 

The  respondent  Gilbert  Walter  Beanchamp 
appealed,  and  before  the  Conrt  of  Appeal  raised 
the  point  that  the  fact  of  his  infancy  rendered 
the  whole  proceedings  in  bankruptcy  against  him 
void.  The  Court  of  Appeal  so  held  that,  and 
they  ordered  the  petition  of  the  appellants  to  be 
dismissed  with  costs. 

The  facts  are  more  fully  set  out  in  the  judgment 
of  the  Lord  Chancellor. 

Finlay,  Q.C.,  Cooper  Willis,  Q.C.,  and  Wedder- 
Jbum,  for  the  appellants,  argued  that  the  judgment 
nnder  Order  XiV.  was  against  the  firm,  but  under 
•Order  XLYIII.  A.,  r.  8  execution  may  issue  against 
the  separate  estates  of  the  partners,  and  also 
.^against  the  property  of  the  partnership :  (Harris  v. 
Seauchamp,  69  L.  T.  Rep.  3*3 ;  (1893)  2 Q.  B.  534.) 
It  is  a  question  whether  an  infant  can  be  made  a, 
bankrupt,  because  he  cannot  make  a  contract 
which  is  personally  binding  on  him.  But  there 
is  a  valid  judgment  against  the  firm.  [The  Lobs 
Chancellob. — He  is  a  judgment  debtor,  but  you 
cannot  enforce  the  judgment  against  his  sepoi-ate 
estate  because  of  his  infancy.]  He  has  intervened 
at  too  early  a  stage  on  the  question  of  the  receiv- 
ing  order.  See  the  Bankruptcy  Act  1883,  sects. 
4,  111.  and  115,  and  the  Bankruptcy  Rules  of  1886 
rr.  258-264,  and  Order  XLVIH.  A.,  rr.  1-^  the 
Judicature  Bulea.  The  petition  and  notice  must 
be  in  accordance  with  the  terms  of  the  judnuent, 
and  must  be  construed  strictly :  (Be  Howet,  67  L.  T. 
Bep.  213 ;  (1892)  2  Q.  B.  628.)    See  also 

Ex  parte  Taylor,  8  De  O.  M.  &  O.  254  ; 

Sx  parte  Liddel,  2  Bose  Bank.  Cm.  34 ; 

.Ex  parte  Adams,  1  V.  &  B.  494 ; 

iEx  parte  Blain,  41  h.  T.  Eep.  46  ;  12  Oh.  Dir.  522; 

Jackeon  v.  LilchJUld,  46  L.  T.  Bep.  518 ;  8  Q.  B. 
Div.  474. 
There  is  no  magic  in  the  word  infant.    Under  the 
old  law,  if  infancy  was  pleaded,  the  contract  was 
held  to  be  with  the  other  partners.    See 
Whittingham  v.  Hill,  Cro.  Jac.  494. 

Sir  H.  James,  Q.C.  and  A.  Potoell  for  the 
respondents. — As  to  the  old  law,  see  Ex  parte 
Henderson  (4  Ves.  163)  and  Ex  parte  Hardwieke 
(6  Yes.  434).  An  infant  cannot  be  made  bank- 
rupt, because  he  is  not  individually  liable  to  the 
bankruptcy  law.  A  receiving  order  against  a 
Arm  must  be  against  all  the  members  of  it 
individually :  see  Wesiem  National  Bank  of  New 
York  V.  Perez  (64  L.  T.  Rep.  543;  (1891)  1  Q.  B. 
.304),  per  Lindley,  L.J. ;  Worcester  City  and 
County  Bank  v.  Firbank  (70  L.  T.  Bep.  443 ;  (1894) 
1  Q.  B.  784),  per  Lord  Esher,  M.R.  ;  Ex  parte 
Kibble  (32  L.  T.  Rep.  138;  L.  Bep.  10  Oh.  373). 
The  receiving  order  must  be  against  a  person  who 
has  committed  an  act  of  bankruptcy,  which  is  a 
personal  act  which  an  infant  cannot  do.  The 
proceedings  were  wrong  from  the  time  when  the 
appearance  was  entered  by  the  infant  partner. 
Infants  have  carried  on  trade  at  least  from 
the  time  of  the  case  cited  from  Croke,  which 
ie  this  case.  The  Infants'  Relief  Act  of  1874  was 
passed  to  set  all  questions  at  rest.  An  infant  is 
ft,  privileged  trader,  incurring  no  liability.  He  may 
be  a  partner  (see  Ooode  v.  Harrison,  5  B.  & 
Aid.  147),  but  he  cannot  take  property  out  of  the 
firm  till  the  creditors  are  satisfied,  though  he  is 
not  liable  te  them.    The  adult  partners  are  liable, 


but  the  infant  is  not,  and  before  the  JadicatuR 
Acts  judgment  could  not  have  been  obtuned 
against  him  in  any  way. 

Finlay,  Q.C.  was  heard  in  reply. 

At  the  conclusion  of  the  argumente  thor  Lord, 
ships  took  time  to  consider  their  judgment. 

Atig.  14. — Their  Lordships   gave  judgment  u 
follows  :— 

The  LoBD  Chancellob  (Herschell).  —  Mj 
Lords :  I  do  not  think  there  can  be  any  doubt  u 
te  the  substantial  righte  of  the  parties  in  this  case. 
The  form  which  the  proceedings  have  taken  eires 
rise  to  greater  difSculty.  The  respondent  Gubert 
Walter  Beanchamp,  was  a  partner  in  the  firm  of 
Beauchamp  Brothers.  He  was  and  is  an  infasL 
Goods  which  had  been  supplied  upon  the  order  of 
the  firm  by  the  appellants  not  having  been  paid 
for,  an  action  was  brought  against  the  firm  in  the 
fii-m's  name.  An  appearance  was  entered  for 
Ralph  Beauchamp  and  for  Gilbert  Walter  Beau- 
champ,  the  infant,  by  his  guardian  ad  litem.  Tbe 
plaintiffs  having  applied  to  sign  judgment  under 
Order  XIV.,  it  was  objected  Uiat  GUbert  Walte 
Beauchamp,  being  an  infant,  was  not  liable.  An 
order  was,  however,  made  adjudging  that  the 
plaintiffs  do  recover  against  the  defendants 
3582.  8«.  10(2.,  and  costo  to  be  taxed.  A  judgment 
having  been  obtained  in  the  same  terms  by  Harris, 
another  person  who  had  supplied  goods  to  the 
firm,  and  issued  a  writ  against  them,  it  was,  on  an 
appeal  te  the  Divisioned  Conrt  to  set  aside  tiiat 
order,  ordered  that  the  defendante'  application  be 
dismissed  with  coste.  But  it  was  also  ordered 
that  execution  was  not  to  issue  against  the 
separate  property  of  Gilbert  Walter  Beauchamp, 
infant,  or  against  his  share,  if  any,  of  the  partner- 
ship profite.  The  Cgurt  of  Appeal  i^efused  to 
distui-b  the  order  thus  made  by  the  l)ivisionil 
Court.  On  7th  Aug.  1893  the  plaintiffs  in  the 
action  sei-ved  a  bankruptey  notice  on  Beauchamp 
Brothers  founded  on  the  judgment,  intimating 
that,  if  the  requisitions  of  tbe  notice  were  not 
complied  with,  an  act  of  bankruptey  would  he 
committed.  The  money  not  having  been  p«i 
Lovell  and  Christmas  presented  a  petition  for  i 
receiving  order  in  i-espect  of  the  estate  of  Bean- 
champ Brothers.  Upon  this  petition  an  order 
was  made  for  the  appointment  of  a  recdver. 
This  order  was  discharged  by  the  Court  of  Appeal, 
upon  the  ground  that  one  of  the  partners  of 
Beauchamp  Brothers  being  an  infant  the  receiving 
order  could  not  properly  be  made  against  the 
firm.  The  Court  of  Appeal  granted  leave  to 
appeal  te  this  House,  but  on  the  terms  that  tbe 
orders  made  by  the  Divisional  Court  and  tbe 
Court  of  Appeal  in  Harris  t.  Beauchamp  should 
be  treated  as  made  also  in  the  action  brought 
by  the  present  ap^Uante.  I  proceed  now  to 
state  what  I  conceive  to  be  the  true  position 
of  the  parties.  I  think  it  clear  that  ther« 
is  nothing  to  prevent  an  infant  trading  or 
becoming  partner  tvith  a  trader,  and  that  tmtil 
his  contract  of  partnership  be  disaffirmed  he  is » 
member  of  the  trading  firm.  But  it  iseqnallT 
clear  that  he  cannot  contract  debts  by  soch 
trading ;  although  goods  may  be  ordered  for  tbe 
firm  he  does  not  become  a  debtor  in  respect  of 
them.  The  adult  partner  is,  however,  entitled  to 
insist  that  the  partnership  assete  shall  be  applttd 
in  payment  of  the  liabiuties  of  the  partnenbiP; 
and  that  until  these  are  provided  for  no  part  of 
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of  tliem  shall  be  received  by  the  infant  partner, 
and  if  the  proper  steps  are  taken  this  right  of  the 
adnlt  partner  can  be  made  arailable  for  the 
benefit  of  the  creditors.  It  is  also  clear  that,  even 
if  there  are  circrunstances  nnder  which  an  infant 
maj  be  adjudicated  bankrupt,  or  a  receiving 
order  may  lawfully  be  obtained  as  a  step  towards 
such  adjudication,  he  cannot  be  made  subject  to 
the  bankrupt  laws  in  respect  of  any  debts  con- 
tracted by  the  firm  of  which  he  is  a  partner.  The 
plaintiffs  were,  no  doubt,  entitled  to  issue  a 
wrrit  against  the  firm  in  the  firm's  name.  But  it 
is  to  be  observed  that  the  order  which  sanctions 
sach  a  proceeding  provides  (rule  5)  "  that  persons 
sued  as  partners  in  the  name  of  the  firm  shall 
appear  individually  in  their  own  names."  As 
soon  as  it  appeared  that  a  member  of  the  firm 
was  an  infant^  I  do  not  think  that  it  was  proper 
to  sign  judgment  against  the  firm.  The  Divisional 
Court  appear  to  have  taken  the  view  that,  inas- 
much as  one  of  the  partners  was  an  infant,  the 
firm  might  be  treated  for  the  purposes  of  the 
action  as  consisting  only  of  the  other  partner, 
but  I  do  not  think  this  is  so.  Although  an  infant 
he  was  a  partner,  and  the  firm  name  Beauchamp 
Brothers  applied  as  much  to  him  as  to  an  adult 
partner.  The  Court  of  Appeal  took  the  view 
that  the  judgment  against  the  firm  was  good,  and 
night  be  made  available  against  the  partnership 
property,  though  it  would  be  inefPectual  as  against 
the  infant  partner.  I  have  a  difficulty  in  seeing 
how  it  con  be  supported.  Although  the  judg- 
ment may  be  pronounced  against  the  firm  in  the 
iinn's  name,  it  is  in  reality  a  judgment  against 
all  the  persons  who  are  in  fact  members  of  the 
firm;  and  it  is  because  such  a  judgment  exists 
that  the  right  of  execution  follows.  It  cannot  be 
regarded  aa  a  judgment  merely  against  the  assets 
of  the  firm.  The  right  of  execution,  whatever  it 
may  be,  arises  from  the  fact  that  certain  persons 
have  been  adjudged  debtors.  I  have  already  said 
that,  in  niy  opinion,  the  infant  could  not  be  so 
adjudged.  It  is  true  that  rule  8  of  Order 
XLVfil.  A.,  which  sanctions,  in  a  case  of  a  judg- 
ment against  a  firm,  execution  against  the  pro- 
perty M  the  partnership,  restriote  any  further 
execution  except  in  specified  cases  without  leave 
of  the  court  or  judge.  But  I  do  not  think  this 
affords  warrant  for  a  judgment  against  a  firm 
including  a  person  who,  though  a  member  of  the 
firm,  was  not  a  debtor.  It  appears  to  me,  there- 
fore, that  the  judgment  should  either  have  been 
agahist  Ralph  Beauchamp  alone  or  against  the 
&m,  excepting  Gilbert  Walter  Beauchamp.  I 
shall  have  to  say  something  further  on  this  point 
preaentlr.  If  the  judgment  had  been  in  either 
one  or  the  other  of  these  forms,  a  receiving  order 
might  no  doubt  have  been  obtained,  upon  the 
petition  of  Lovell  and  Christmas  against  Ralph 
BcAuchamp,  and  in  the  proceedings  in  bankruptcv 
the  partnership  assets  might  have  been  made  avail- 
able for  those  who  had  given  credit  to  the  firm. 
The  respondent  insists  that  the  bankruptcy  pro- 
cee^ngs  were  properly  set  aside,  inasmuch  as  the 
receiving  order  against  the  firm  would  operate 
under  rule  262  as  if  it  were  a  receiving  order  made 
against  each  of  the  persons  who,  at  the  date  of 
the  order,  was  a  partner  in  the  firm,  and  therefore 
«s  a  receiving  order  against  him.  I  agree  with 
the  courts  below  in  thmking  that  the  i^ceivlng 
order  in  the  form  in  which  it  was  made  by  the 
fegistrar  cannot  stand.    The  question  is,  under 


those  circumstances,  what  ought  to  he  done  ?  I 
am  most  unwilling,  if  it  can  be  avoided,  to  deal 
with  the  receiving  order  in  a  manner  which  would 
liberate  Ralph  Beauchamp  from  its  operation  and 
render  fresh  banki-uptcy  proceedings  necessary. 
If  the  judgment  and  receiving  order  stand  as 
against  him,  he  will  certainly  suffer  no  injustice ; 
whilst  if  the  receiving  order  l>e  set  aside  absolutely 
and  a  fresh  petition  is  thus  rendered  necessary, 
transactions  which  might  be  avoided  under  the 
present  receiving  order  in  the  interests  of  creditors 
might  become  incapable  of  avoidance  under  a 
receiving  order  of  a  later  date.  I  see  no  difficulty 
in  amending  the  judgment  by  adding  after  the 
words  "  defendants"  the  words  "  other  than  Gilbert 
Walter  Beauchamp."  There  is,  I  think,  nothing 
irregular  in  a  judgment  against  a  fii-m  in  the 
fimrs  name  excluding  one  of  the  partners.  It 
may  be,  in  many  cases,  of  advantage  to  the 
plaintiff  to  obtain  such  a  judgment  where  he  fails 
to  establish  the  liability  of  a  member  of  the  firm, 
inasmuch  as  the  judgment  would  bind  not  only 
the  partners  who  have  appeared  but  also  any 
dormant  partners  who  have  not  appeared.  This 
might  be  a  I'eason  for  taking  the  judgment  in 
that  form  rather  than  as  a  judgment  against  the 
known  members  of  the  firm  who  were  liable  for 
the  debt.  Supposing  the  judgment  thus  amended,  I 
think  the  bankruptcy  proceedings  may  be  amended 
in  conformity  therewith  by  adding  through- 
out after  the  words  "Beauchamp  Brothers" 
the  words  "other  than  Gilbert  Welter  Beau- 
champ." The  Bankruptcy  Act  gives  ample  powers 
of  amendment.  By  sect.  105,  sub-sect.  3  the  court 
may  at  any  time  "  amend  any  written  process  or 
proceeding  under  this  Act  on  such  terms,  if  any, 
as  it  may  think  fit  to  impose."  Instead,  therefore, 
of  setting  aside  the  receiving  order,  I  think  the 
proper  course  will  be  to  amend  it  in  the  manner 
which  I  have  suggested.  It  wiU  thus  constitute 
as  '  from  its  date  a  valid  receiving  order  against 
Ralph  Beauchamp,  and  I  think  the  receiver 
appointed  under  that  order  should  also  be 
appointed  receiver  of  the  partnership  assets  for 
the  purpose  of  protecting  them  for  the  benefit 
of  the  creditors.  I  think  there  should  lie  no  costs 
on  either  side  of  these  proceedings.  If  any  have 
been  paid  they  should  be  repaid  or  allowed  in 
account  as  against  costs  due  from  the  other 
party. 

Lord  AsHBOTTKNE. — My  Lords :  I  concur.  It 
would  be  most  unfortunate  if  the  adult  members 
of  a  partnership  could  evade  liability  because  one 
of  the  partners  was  a  minor.  If  this  was  laid 
down  minors  would  be  found  in  many  partner- 
ships. The  powers  of  amendment  i-eferred  to  by 
my  noble  and  learned  friend  on  the  woolsack 
enable  a  court  to  recognise  adequately  the  posi- 
tion of  the  minor,  without  freeing  any  adult 
member  of  the  partnership  from  any  legal 
liability  he  may  be  imder. 

The  LoBD  Ohancellob.— My  Lords:  My 
noble  and  learned  friends  Lord  Watson  and  Lorn 
Macnaghten,  who  are  unable  to  be  present  to-day, 
desire  me  to  say  that  they  have  read  the  judgment 
which  I  have  pronoimced  and  entirely  concur  in 
what  I  have  said. 

Order  of  the  Court  of  Appeal  in  the  action 
varied  hy  ordering  {instead  of  that  the 
appeal  he  dismissed)  that  the  judgment  in 
the  action  be  amended  by  adding,  after  the 
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loord  "  defendants,"  the  words  "  other  than 
Gilbert  Walter  Beatichamp  ,-"  that  the  pro- 
ceedings in  bankruptcy  and  the  receiving 
order  be  amended  by  adding,  after  the  word* 
"  Beauchamp  Brothers,''  the  words  "  other 
than  Gilbert  Walter  Beauchamp  ;'*  that  each 
party  do  pay  their  costs  of  the  proceedings 
hete  and  in  the  court  be)ow,  save  that  the 
costs  of  the  petitioning  creditors  shall  be 
costs  in  the  bankruptcy. 

Solicitors  for  the  appellants,  Godfreif  and  Webb. 

Solicitors  for  the  respondents.  Harper  and 
Baitcock. 


cStt|rcmc  Court  of  liibkaturc. 


COURT   OF   APPEAL. 

Nov.  5  and  0. 
(Before   the   Lord    Chancellor    (Herschell), 
,  LiNSLET  and  Smith,  L.JJ.  ) 

Re  Bymer  ;  Btmer  r.  Stanfield.  (a) 

APPEAL  from  the  CHANCERT  DIVISION. 

Will — Construction — Charitable  gift — Particular 
charity — Charity  ceasir^g  to  exist  before  testator's 
death — Cy-pr&s — Lapse. 

A  testator,  by  his  tcill  made  in  Aug.  1883,  gave 
various  charitable  legacies,  and  amoiu^st  them, 
one  in  the  following  terms :  "To  the  rector  for 
the  time  being  of  St.  Thomas's  Seminary  for  the 
Edueationof  Priests  in  the  diocese  of  Westmirister, 
for  the  purposes  of  such  seminary,  50(»<J?. ;  and  I 
direct  that  the  said  rector  shall  at  his  discretion 
make  a  settlemetit  thereof  by  deed  in  the  name  of 
proper  trustees,  so  as  to  make  the  same  a  per- 
manent fund  ;  and  I  direct  that  the  candidates 
to  be  educated  out  of  the  income  of  this  bequest 
shall  be  nominated  from  time  to  time  by  the 
rector  for  the  time  being  of  such  seminary  ;  and 
I  request,  but  not  as  a  condition  of  this  bequest, 
that  a  yearly  mass  for  the  repose  of  my  soul  may 
be  said  at  the  said  seminary  in  jrerpetuity,  and 
that  a  yearly  mass  for  the  same  object  }nay  be 
said  during  life  by  each  of  the  priests  xcho  may 
have  been  educated  wholly  or  in  part  in  this 
foundation."  The  testator  died  in  June  1893. 
At  the  date  of  the  will  there  existed  at  Hammer- 
smith a  seminary  for  the  education  of  Roman 
Catholic  priests  for  the  diocese  of  Westminster, 
hnown  as  St.  Thomas's  Seminary,  having  a  rector 
and  vice-rector,  and  a  complete  staff  of  prof  essors 
and  teachers.  This  seminary  was  ilosed  in  March 
1893,  and  the  buildings  were  sold,  the  students 
being  removed  to  the  seminary  at  Oseott,  near 
Birmingham,  which  had  a  rector  and  a  vice- 
rector,  and  a  staff  of  professors  and  teachers  of 
its  oum. 

Held,  that  St.  Thomas's  Seminary  which  existed 
at  the  date  of  the  will  had  ceased  to  exist  at  the 
testator's  death ;  that  the  bequest  was  not  a 
general  charitable  gift,  but  a  gift  to  a  particular 
institution  ;  and  that  the  legacy  was  not  to  be 
applied  cy-prcs,  but  lapsed  and  fell  into  the 
residue. 

Decision  of  Chitty,  J.  (ante,  p.  174)  affirmed. 

(a)  Reported  by  B.  A.  Scratchlet,  Ebq,,  Burlster-at-Lav. 


AppbaIi  by  the  Attomey-Q«a«ral  frt>m^  igmmos 
of  Chitty,  J.  (ante,  p.  174>. 

Cotene-Hardy,  Q.C.  and  Ingle  Joyce  (Sir  S.  f 
Beid,  A.-G.  with  them)  for  the  appellant.— The 
legacy  here  should  not  be  treated  as  haiisg 
lapsed,  but,  being  a  gift  for  carrying  ont  an  object, 
it  shonld  be  applied  cy-pr'is.  If  the  wbrds"** 
the  purposes  of  such  seminary  "  had  not  been  is- 
serted  tne  case  would  not  have  been  arguable,  t» 
cause  it  would  have  been  simply  agif tf or  the  educa- 
tion of  priests  in  the  diocese  of  Westminster.  Th* 
next  words  are  inconsistent  with  what  has  gne 
before,  and  should  therefore  be  disregardeA 
There  is  a  difference  between  charitable  gifts  to  a 
private  and  to  a  public  institution.  If  the  former 
ceases  to  exist  tne  legacy  altogether  falls.  But 
not  so  in  the  case  of  a  public  institution.  And, 
notwithstanding  that  St.  Thomas's  Semisaij 
ceased  to  exist  in  the  testator's  lifetime,  bis 
purpose  still  remains,  and  that  purpose  can  be 
fulfilled  by  settling  a  scheme  which  will  carry  out 
the  intentions  of  the  testator  cy-pW-*.  St  i 
Thomas'^  Seminary  is  a  mere  name.  Thwe  is  ' 
nothing  in  that  name  which  shows  that  tbe 
testator  desired  that  the  objects  of  his  bounty 
should  be  educated  at  that  particular  seminuy. 
The  court  should  look  into  the  gift  and  see  what 
is  the  substantial  object  of  tiie  testator,  and 
should  give  effect  to  that  object  so  far  as  may  be. 
The  doctrine  of  cy-pris  as  laid  down  by  the  old 
authorities  applies  hei-e.  St.  Thomas's  Seminuy 
is  not  essential  to  the  testator's  gift.  The  main 
intention  of  the  testator  was  to  give  a  charitable 
legacy,  namely,  for  the  education  of  priests  in  tlie 
diocese  of  Westminster.  The  cases  cited  by 
Chitty,  J.  do  not  support  the  decision  at  which  he 
has  arrived.  The  authorities  showing  tbe  view 
which  the  court  takes  concerning  this  class  of 
gift  are  very  numerous,  and,  anunged  in  chrono- 
logical order,  are  as  follows : 

DeCotfa  v.  De  Paz  (17M),  2  Swans.  487,  n. ; 

Moggridge  v.  Thaelcwell  (1803),  7  Yes.  86', 

Mill*  V.  Farmer  (1815),  1  Mar.  55,  722  ; 

Loscvmbev.  Winlringham  (1850),  13  Baav.  87: 

Clnrk  r.  Taylor  (1853),  IKrow.  64& ; 

Hussellv.Kellett  (1855),  3  Sm.  &  Giff.  264; 

Re  The  Clergy  Society  (1856),  ZK.  &  J.  6J5; 

Mank  V.  Attorney-General  (1860),  2  J.  &  H.  61 : 

Fi*k  V.  -Attorney-General  (1867)',  17  L.  T.  Bep.  27: 
L.  Hep.  4  Eq.  521 :  _ 

Re  Magiiire  (1870),  L.  Eep.  9  Eq.  632  ; 

Be  Oiey  ;  Broadbent  r.  Barrow (1885),  52 1.  T.Bep. 
849  i  29  Ch.  Div.  560 : 

Binroay.    Jnetson    (1886),   55   h.  T:  Rep.  607: 
35  Ch.  Div.  460 ; 

Be  Slevin ;  Slerin  v.  Hepburn  (1891),  64  L.  T.  K*p- 
311:  (1891)  2  Cb.  236,  248. 

Levett,  Q.C  and  T.  L.  Wilkinson,  for  the  respon- 
dents, the  executors  of  the- wiU,  were  not  called 
upon  to  argue. 

P.  S.  Stokes  for  the  respondent  Cardinal 
Yaughan. 

The  Lord  Chancellor  (HerachellV— In  spite 
of  the  able  argument  which  has  been  addre^ed 
to  us  by  the  learned  counsel  for  the  t^peUanti  1 
entertain  no  doubt  that  the  jud^nent  or  Chitty.  J- 
in  this  case  was  i-ight.  The  first  step  to  betake" 
is  to  construe  the  will  of  the  testator.  By  his  will. 
subject  to  the  after  payment  and  satisnction  of 
certain  legacies,  he  proceeds  thus  :  "  I  giw  the 
foUowing  charitable  legacies  to  the  fwlowin? 
institutions  and  persons :   To  the  rector  for  the 
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time  being   of  St.    Thomas's   Seminaiy  for  the 
Education  of  Priests  inthediocese  of  Westminster, 
for  the  purposes  of  such  semLnaTy,  5000!. ;  and  I 
direct  tnat  the  said  rector  shalt  at  his  discretion 
make  a  settlement  thereof  by  deed  in  the  names 
of  proper  trustees,  so  as    to    make  the  same  a 
permanent    fund ;     and      I     direct     that    the 
candidates  to   be  edncated   out  of   the  income 
ot  this  bequest  shall    be  nominated  frani  time 
to  time  by  the   rector    for  the  time  being  of 
«uch  seminary ;  and  I  request,  but  not  as  a  con- 
<lition  of  thia  bequest,  that  a  yearly  mass  for  the 
repose  of  my  aoul  may  be  said  at  the  said  seminary 
in  perpetuity,  and  that  a  yearly  mass  for  the  same 
object  may  be  said  during  life  by  each  of  the 
priests  who  may  have  been  educated  wholly  or  in 
part    on  this    foundation."       That    bequest    is 
followed  by  a  number  of  other  bequests — legacies 
of  20002.  each  are  given  to  certain  persons  for 
school  and  orphanage  purposes,  the  bequest  in 
«ach  case  being  described  as  given  for  the  pur- 
poses of  that  particular  institution.    Then  follow 
leeacies  of  lOOOZ.  each,  given  to  representatives 
oi  institutions  having  some  of  the  same  objects 
precisely  as  the  previous  gifts,  the  legacy  being 
limited  in  the  case  of  these  particular  institutions 
to  lOOOi.     The  contention  on  behalf  of  the  appel- 
lant is,  that  from  the  gift  now  in  question  is  to 
be  inferred  an  intention  on  the  part  of  the  testator 
to  benefit  the  priests  by  educating  them  quite 
apart  from  their  education  talcing  place  in  or  in 
«onnection  with    this  particular  seminary ;   and 
that  it  is  quite  immaterial  that  the  testator  has 
designated  that  particular  seminai-y,  for  the  gift 
«an  be  regarded  as  a  charitable  one,  which  must 
take  effect  even  though  that  seminary  should  have 
Kieased  to  exist  at  the  time  of  the  death  of  the 
testator.    I  am  unable  so  to  construe  this  bequest. 
I  think  in  all  these  cases  (and  they  may  all  be 
looked  at  for  the  purpose  of  throwing  light   on 
this  bequest)  the  testator  had  in  view  particular 
institutions,  and  although  their  object  may  be 
the  same  he  graduates  his  bounty  towards  them, 
showing  that  it  was  the  education  of  the  orphans 
at  this  institution,  or  that  which  he  had  in  his 
mind,  and  not  merely  the  education  of  orphans,  if 
I  may  say   so,   at  large.     In   the  first  place,  I 
•observe    that    he    says,    "  I    give   the    follow- 
ing   charitable     legacies     to      the      following 
institutions    and    persons."      The    persons    are 
aamed  .  in    connection    with    the    institutions. 
There  is  no  institution  named  except  in  connection 
wiUi  a  person,  and  therefore  he  indicates  at  the 
outset  that  tiie  legacy  is  to  be  a  legacy  to  the 
institution,  although  he  names  the  officers  of  the 
institution  which  is  to  take  it.    It  seems  to  me, 
therefore,  that  we  start  with  that  indication.  Then 
the  testator  mentions  St.  Thomas's  Seminary,  it  is 
true,  in  conjunction  with  the  -words  "  for  the  edu- 
cation of  priests  in  the  diocese  of  Westminster." 
It  is  said  that  those  are  his  own  words,  and  not 
■part  <rf  the  title.    But  it  would  be  obviously  a 
piece  of  pnKleiice  to  insert  those  woi^  in  order 
to  make  sure  that  the  bequest  should  go  to  the 
St  Thomtufa  Setaimitj  which  he  had  in  view,  and 
not  to  any  institution  which  might  possibly  have 
existed 'ae  St.  Thomas's  SeUinarv  not  having  that 
object  and  being  a  different  intftitution.    But  the 
•gift  is  to  be  for  the  purposes  of  sudh-  seminary, 
'and  then  it  is  to  be  observed  that,  although  hb 
doeenot  make  it  a  condition  "of  the  gift,  Be  doeb 
couple  it  with  tiie  request  that  a  yearly  mass  for 


the  repose  of  his  soul  may  be  said  at  the  said  semi- 
nary. The  whole  is  localised  and  connected  with 
that  institution,  as  distinctly,  it  seems  to  me,  as  a 
bequest  could  be.  That  is  the  construction  which 
I  put  upon  the  language  which  the  testator  has 
used.  Now  there  did  exist  such  an  institution  aa 
St.  Thomas's  Seminary,  answering  in  every  respect 
the  descripjnon  given.  That  institution  was  no 
longer  in  existence  at  the  time  of  the  death  of  the 
testator.  The  appellant's  counsel  contend  that 
under  those  circumstances,  and  on  the  ey-prea 
doctrine,  the  gift  ought  still  to  be  treated  as 
charitable  and  to  be  applied  to  some  cognate  pur- 
pose. In  support  of  this  contention — when  once 
the  construction  has  been  arrived  at  which  I  have 
put  upon  the  will — I  have  been  unable  to  find  that 
they  have  cited  a  single  authority.  They  placed 
reliance  upon  the  decision  of  Lord  Eldon  in 
Moggridge  v.  Thackwell  {vbi  tup.)  and  Milis  v. 
Farmer  [uhi  sup.).  The  nature  of  those  cases  and 
the  effect  of  the  decisions  are,  I  think,  very  well 
emphasised  in  a  short  passage  in  Lord  Eldon's 
judgment  in  the  latter  case.  He  points  out  that 
giving  property  "  to  such  pei-sons  as  I  shall  name 
to  be  my  executors,"  and  appointing  no  exe- 
cutors, leaves  that  in  the  case  of  an  individual  a 
void  gift.  "  But  to  g^ve  effect,"  he  says,  "  to  a 
bequest  in  favour  of  a  charity,  the  court  will  in 
both  instances  supply  the  place  of  an  executor 
and  carry  into  effect  that  which  in  the  case  ot 
individuals  must  have  failed  altogether.  This 
distinction  has  proceeded  partly  perhaps  on 
principles  in  the  Roman  law  which  we  do  not  at 
this  time  pei-fectly  comprehend,  and  partly,  no 
doubt,  on  the  refigious  notions  which  formerly 
obtained  in  this  country  according  to  which  it  fell 
to  the  ordinary's  province  to  distribute  in  case  of 
intestacy.  A  thii-d  principle  which  it  is  now 
too  latn  to  call  in  question  is,  that  in  all  cases  in 
which  the  testator  has  expressed  an  intention  to 
give  to  charitable  purposes,  if  that  intention  is 
declared  absolutely,  and  nothing  is  left  uncertain 
but  the  mode  in  which  it  is  to  be  carried  into 
effect,  the  intention  will  be  carried  into  execution 
by  this  court,  which  will  then  supply  the  mode 
which  alone  was  left  deficient."  That  was  the  prin- 
ciple established  in  Moggridge  v.  Tliackwell  {ubi 
sup.),  as  well  as  in  Mills  v.  Farmer  {ubi  sup.),  and, 
of  course,  would  cover  a  considerable  class  of  cases. 
The  testator  has  defined  the  general  character  of 
the  charity  which  he  has  in  view,  but  has  left  the 
objects  to  be  specified  by  a  particular  iudiridual 
who  can  no  longer  specify  them.  That  is  one 
illustration  of  it,  but,  of  course,  many  might  be 

fiven  which  all  come  within  the  language  to  which 
have  referred.  Then  i-^ference  is  made  to 
another  class  of  cases,  such  as  De  Costa  v.  D«  Pa» 
{ubi  sup.),  where  there  was  a  gift  for  a  charitable 
purpose  which  the  court  held  to  be  illegal,  and 
to  which  therefore  it  could  not  give  effect.  In 
those  cases,  seeing  that  there  was  a  charitable 
purpose,  but  one  to  which  the  courts  could  not 

five  effect,  the  courts  have  applied  the  money, 
esigned  in  their  View  for  cnarity,  upon  the 
cy-pres  doctrine  in  some  fashion,  or,  at  all  events, 
in  some  charitable  fashion  other  than  that 
designated  by  the  testator.  Of  course,  that  is  a 
class  of  cases  which  we  need  not  farther  discuss 
in  connection  with  the  one  now  before  the  court. 
But  then  follow  a  series  of.  cases'of  ailother  de- 
scription, ■  although  -cOiiiing  ■  within  the  •  same 
'principle,  it  may  \yk  said,  as  MoggriAgt  t;  ThaehwM 
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(ubt  *»>>.)  and  MilU  v.  Farmer  (uhi  $up.).  The 
first  01  those  is  Loacombc  v.  Wintringham, 
(ubi  sup.),  where  a  bequest  of  HOOl.  was  given  for 
a  society  for  the  encouragement  of  servants  in 
good  conduct.  No  such  society  was  known  to 
evist,  and  we  may  take  it  that  none  did  exist. 
The  court  there  said  that  there  was  a  charitable 
purpose,  the  machinery  for  carrying  it  into  effect 
— the  channel  through  which  it  should  be  carried 
into  effect — has  not  been  designated  by  the 
testator,  but  nevertheless  the  court  will  caiTy  it 
into  effect.  That  was  also  the  view  taken  in  the 
case  of  Re  The  Clergy  Society  (ubt  sup.),  which 
was  a  society  named,  but  which  might  as  well  have 
been  left  nnnamed,  because  there  was  no  such 
society  existing.  So  also  in  the  case  of  Re  Magrtire 
{ubi  sup.),  where  a  church  pastoral  aid  society  in 
Ireland  was  mentioned,  which  was  likewise  a  non- 
existing  society.  Those  cases  also  form  a  class 
which  has  l>een  established  upon  the  same 
principles  and  considerations,  I  think,  as  guided 
the  court  in  Moggridge  v.  Thachtcell  (uM  sup.)  and 
Mills  V.  Fanner  {uhi  sup.)  and  that  class  of  cases. 
But  they  do  not  seem  to  me  to  be  cases  at  all 

foveming  the  present,  when  once  the  construction 
as  been  put  on  the  will  which  I  have  put  on  the 
will  of  this  testator.  One  other  case  I  may  allude 
to  in  connection  with  the  class  of  cases  beginning 
with  Loseombe  v.  Wintringham  which  I  have  just 
mentioned,  and  that  is  the  case  of  Biscoe  r.  Jaekson 
{ubi  sup.).  It  seems  to  me  that  Cotton,  L.J.  and 
Lindley,  L.J.,  in  delivering  their  judgment  in 
that  case,  so  far  from  using  language  favour- 
ing the  argument  on  behaU  of  the  appellant 
in  the  present  case,  seemed  to  assume  the  case 
against  the  appellant  upon  the  construction 
which  I  have  put  upon  the  will.  They  decided 
in  favour  of  the  bequest  there  on  the  ground 
that  it  was  not  a  bequest  to  any  particular  insti- 
tuUon,  but  a  bequest  for  a  purpose  which,  if  it 
could  not  be  carried  out  precisely  in  the  way 
named,  must  be  carried  out  as  nearly  as  possible. 
Now  I  come  to  another  class  of  cases  within  which 
the  present  case  falls.  The  first  of  those  is  Clark 
V.  Taylor  {ubi  sup,),  where  reliance  was  placed 
upon  jjoseombe  v.  WintriMham  {ubi  sup.),  but  the 
judge  declined  to  decide  the  case  in  the  same  way 
as  I/oacombe  v.  Wintringham  had  been  decided, 
because  the  Vice-Chancellor  (Kindersley)  regarded 
that  case  as  distinguishable.  He  did  not  mtend 
to  impugn  that  case,  as  he  said,  in  the  slightest 
degree,  out  he  regarded  it  as  not  governing  tixe 
caae  then  before  him.  The  language  which  he 
uses  (and  there  are  few  judges  more  careful  in  the 
nse  of  their  language  or  more  accurate)  is  this : 
"There  is  a  distinction  well  settled  by  the 
authorities.  There  is  one  class  of  cases  in  which 
there  is  a  gift  to  charity  generally,  indicative  of  a 
general  charitable  purpose,  and  pointing  out  the 
mode  of  carrying  it  mto  effect.  If  that  mode 
fails  the  court  says  the  general  purpose  of  charity 
shall  be  carried  out.  There  is  another  class  in 
which  the  testator  shows  an  intention  not  of 
general  charity,  but  to  eive  to  some  particular 
institution,  and  if  it  fails  because  there  is  no 
such  institution,  the  gift  does  not  go  to  charity 
generally.  That  distinction  is  clear^  recognised, 
and  it  cannot  be  said  that,  wherever  a  gift  for  any 
charitable .  purpose  fails,  it  is  neverthelem  to  go 
to  charity.  In  many  cases  it  is  difficult  to  see  to 
which  particular  class  the  case  is  to  be  referred, 
and  this  is  to  a  certain  extent  one  of  such  cases." 


Now  there  the  Vioe-Chaacellor  lays  down  &e 
distinction  in  the  clearest  terms.  It  is  said  tlat 
in  that  case  the  facts  show  that  the  institotiaii 
had  not  ceased  to  exist  till  after  the  death  of  tk 
testator ;  that,  therefore,  the  decision  of  theYiee- 
Chancellor  must  be  read  as  referable  to  such  » 
case ;  and  that,  if  so,  his  decision  has  been  ma- 
ruled.  I  cannot  think  that  any  such  point  wu 
raised  in  that  case.  It  is  true  that  on  the  state- 
ment of  facts  it  would  seem  to  have  arisen,  bat 
then  the  statement  of  facts  is  now  shown  to  be 
inaccurate.  The  report  states  that  the  testator 
died  in  Oct.  1840,  and  an  examination  of  tlie 
record  has  shown  that  the  testator  did  not  He 
till  Oct.  1846.  It  is  true  that  Drewrys  Trason 
states  that  t^e  institution  came  to  an  end  in  Not. 
1846,  which  would  have  shown  that  it  surrired 
the  testator  by  a  month  or  part  of  a  month.  But 
it  is  just  as  likely  that  there  has  be»i  some 
mistake  in  the  date  of  the  cessation  of  the  insti- 
tution as  in  the  date  of  the  death  of  the  testator. 
At  all  events,  it  is  to  me  inconceivable  that,  if  such 
a  point  existed  and  it  could  have  been  argued  in 
that  case,  that  lir.  Wickens,  who  argued  for  tlie 
Crown,  should  not  have  made  the  point,  and  tbat 
there  ediould  be  no  allusion  to  it  whatsoever  in  the 
judgment  of  the  Vioe-Chanoellor.  I  tharefore 
cannot  regard  the  judgment  of  the  Yioe-Chanceilar 
in  Clark  \.  Taylor  {ubi  sup.)  as  otherwise  than 
a  decision  njMn  the  point  which  it  purports  to 
decide  in  the  judgment,  and  as  having  no  relation 
to  the  fact  that  the  institution  had  survired 
the  testator.  That  clearly  was  the  -view  taken  bj 
Wood,  V.C.  in  Fisk  v.  Attorney-General  {ubi  sup.). 
He  had  there  a  similar  point  before  him.  Tbi 
institution  was,  I  think,  the  Women's  Benevolent 
Institution  at  Liverpool,  and  the  institution  bad 
come  to  an  end  b^ore  the  death  of  the  testator. 
The  Yice-Chaacellor  followed  Clark  v.  Taylor  (nii 
sup.),  and  held  that,  having  so  come  to  an  end, 
the  gift  failed  altogether.  I  pass  by  Russell  t. 
KeUett  {ubi  sup.),  b^aase  on  the  facts  of  the  case 
there  may  be  some  discussion  as  to  how  far  tbe 
principle  was  properly  applied.  But  the  same 
principle  was  recognised  oy  Stuart,  V.C.  in  that 
case.  It  was  afterwards  recognised  and  followed 
in  the  case  of  Re  Ovey ;  Broadbent  v.  Barrow  (M 
sup.)  by  Pearson,  J.,  and  it  seems  to  me  that,  in 
the  case  of  Re  Slevin;  Slevin  v.  Hepburn  (vbi 
Slip.),  in  this  court,  not  the  sl^htest  dissent  was 
expressed  from  the  view  of  ^ndersley,  Y.C.  in 
Clark  V.  Taylor  (ttbt  sup.),  but  rather  thecontnrr. 
In  delivering  the  judgment  of  the  court.  E!ay,LJ- 
says :  "  In  the  present  case  we  think  that  the 
Attomey-Gtoeral  must  succeed,  not  on  the 
ground  that  there  is  a  general  charitable  int^- 
tion  that  the  fund  should  oe  administered  ey-pr^ 
even  if  the  charity  had  failed  in  tlie  testator's 
lifetime,  but  because,  as  the  charity  existed  at  the 
testator's  death,  this  legacy  became  the  propo^ 
of  that  charity,  and  on  it  ceasing  to  exist  its  pro- 
perty falls  to  be  administered  by  the  Crown."  S» 
that,  so  far  from  throwing  any  doubt  upon  Cboii 
V.  Taylor  {ubi  sup.),  it  seems  to  me  to  recojpiise 
the  cBstinction,  and  decides  the  caee  notman^ 
ground  inconsistent  with  Clark  ▼.  Taylor  (*w 
sup.),  but  exclusively  on  the  ground  that,  the 
charity  havii^  survived  the  testator,  the  beqnMt 
had  taken  e&ct,  and  when  the  charity  ceased  to 
exist  its  property  fell  to  the  administration  of  the 
Crown.  One  case  was  referred  to  which  was  sai« 
to  be  somewhat  an  exception  to  those  with  which 
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I  hare  been  dealing,  viz.,  the  case  of  the  Attorney. 
Otntral  t.  Marsh  {uhi  sup.),  and  at  first  sieht  it 
appeared  to  be  so.  It  was  a  gift  to  the  President 
of  the  Nautical  School  at  Deal,  and  the  Nautical 
School  at  Deal  was  not  in  existence  at  the  time  of 
(he  death  of  the  testator.  But  rightly  or  wrongly, 
it  is  quite  immaterial  to  inquire ;  the  court  there 
came  to  the  conclusion  on  the  trae  construction  of 
the  will  that  the  money  was  given  to  the  president 
of  that  school,  not  for  the  benefit  of  the  school, 
hut  that  education  might  be  given  to  certain  boys. 
It  was  said  that  the  trust  would  have  been 
perfectly  discharged  by  educating  the  boys  at 
Oxford  and  Cambridge  or  elsewhere  than  at  the 
school.  It  therefore  really  forms  no  exception 
in  the  construction  pUt  on  the  will  to  the  cases  to 
which  I  have  been  alluding.  I  think  I  have  now 
referred  to  every  one  of  the  cases  which  have  been 
relied  on  by  the  learned  counsel  for  the  appellant. 
They  seem  to  me  to  lead  to  the  conclusion  that 
this  case  does  not  come  within  the  class  of  cases 
the  first  of  which  is  Clark  v.  Taylor  (wbi  sup.), 
decided  forty  years  ago,  but  which  has  been 
followed  in  niunerous  cases  since ;  and  that  there 
M  really  no  authority  in  any  way  conflicting  with 
that  series  of  decisions.  Certainly  on  principle 
they  seem  to  me  to  be  sound,  and  I  do  not  think  it 
wonld  be  in  accordance  with  sound  principle,  or 
that  any  prior  decisions  necessitate  our  holding 
that,  where  the  conclusion  is  once  arrived  at  that 
the  main  object  of  the  testator  or  testatrix  was 
to  benefit  a  particular  institution,  that  was  of 
(he  essence  of  the  bequest;  and  that  if  that 
institution  has  ceased  to  exist  the  charitable  legacy 
ought  still  to  be  held  as  effectual,  and  the  money 
to  be  applied  by  the  court  on  the  cy-pri's  principle. 
For  these  reasons  I  think  the  appeal  should  be 
dismissed  with  costs. 

LiKDLET,  L.J. — I  think  the  result  at  which 
Chitty.  J.  has  arrived  is  right.  I  have  attended 
to  and  followed  the  arguments  both  of  Mr.  Cozens- 
Hardy  and  of  Mr.  Ingle  Joyce,  and  with  a  great 
many  of  those  arguments  I  concur.  I  think  with 
Mr.  Joyce  that  it  does  not  do  to  approach  a  will 
of  this  kind  by  a  short  cut  by  saying  that  there  is 
a  lapse,  and  that  there  is  an  end  of  the  matter. 
It  is  begging  the  question  whether  there  is  a 
» lapse  or  not.  The  court  must  construe  the  will, 
and  see  what  the  real  object  of  the  language 
which  it  has  to  interpret  is.  I  will  not  read  the 
words  of  this  gift  again.  I  have  read  them  very 
often,  and  studied  them  with  care.  I  cannot 
arrive  at  the  conclusion  at  which  Mr.  Ingle  Joyce 
wants  me  to  arrive,  that  this  is  in  substance  and 
in  truth  a  bequest  of  5000^  for  the  education  of 
priests  in  the  diocese  of  Westminster.  I  do  not 
think  it  is.  It  is  a  gift  of  50002.  to  a  particular 
seminary  for  the  purposes  thereof,  and  I  do  not 
think  it  is  possible  to  get  out  of  that.  I  think 
the  context  shows  it — about  the  choice  of  candi- 
<late8,  and  offer  a  prayer,  and  so  on.  If  once  you 
get  that  fact,  then  you  come  to  ask  yourself, 
''Does  that  seminary  exist  ?  "  The  answer  hei-e 
i*t  it  does  not.  Then  you  arrive  at  the  result 
that  there  is  a  lapse,  and  if  there  is  a  lapse,  is 
there  anything  in  the  doctrine  of  cy-pres  to  pre- 
vent the  ordii^T  rule  as  to  lapse  from  applying  P 
I  think  not.  When  once  you  get  the  fact  that 
there  is  a  lapse,  then  it  appears  to  me  that  all  the 
aathorities  which  are  of  any  value  tend  to  show 
^at  the  residuary  legatee  takes  the  lapsed  gift. 

We  ane  asked,  if  the  argument  is  pushed  further. 


L 


to  oven-ule  that  doctrine  which  was  the  doctrine 
laid  down  by  Kindersley,  V.C.  in  the  earliest  case 
of  Clark  V.  Taylor  (uhi  sup.),  and  also  to  overrule 
the  doctrine  of  Fisk  v.  Attorney-General  (ubi  sup.). 
I  think  that  the  doctrine  is  perfectly  right.  There 
is  always  a  difBculty  in  applying  it,  but  when  once 
you  arrive  at  the  fact  that  a  gift  to  a  particular 
semiauuy  or  institution,  or  whatever  you  may  call 
it,  is  "  for  the  purposes  thereof,"  and  for  no  other 
purpose,  if  when  once  you  get  to  the  cessation  of 
that  institution  or  seminary,  or  whatever  it  is, 
and  so  yon  are  driven  to  arrive  at  the  conclusion 
that  there  is  a  lapse,  there  is  an  end  of  it.  That 
is  in  accordance  with  the  law,  and  in  accordance 
with  all  the  cases  that  can  be  cited.  I  quite  agree 
that  in  coming  to  that  conclusion  you  have  to 
consider  whether  the  mode  of  obtaining  the  object 
is  machinery  or  not,  or  whether  the  mode  is  not 
the  substance  of  the  gift.  Here  it  appears  to  me 
the  gift  to  the  seminary  is  the  substance  of  the 
whole  thing.  It  is  the  object  of  the  testator.  I 
think  that  that  is  so- plain  from  the  language  used 
that  it  covers  the  case.  Those  are  the  short 
grounds  of  my  judgment.  I  do  not  comment  upon 
tiiB  various  decisions,  because  the  Lord  Chancellor 
has  done  that  sufficiently. 

Smith,  L.J. — It  appears  to  me,  in  investigating 
whether  Chitty,  J.'s  judgment  is  correct,  the  first 
point  we  must  make  up  our  mind  upon  is  this  : 
W^hether  he  is  right  upon  the  construction  he  has 
placed  on  this  bequest,  because  the  construction 
he  has  placed  on  this  bec^uest  is  this,  that  it  was 
a  gift  to  a  particular  institution  for  the  purposes 
of  that  institution.  That  is  the  construction  which 
he  has  placed  on  the  bequest  which  is  now  under 
consideration.  The  Lord  Chancellor  and  Lindley, 
L.J.  hare  dealt  with  the  question  as  to  whether 
that  is  correct  or  not.  I  entirely  agree  with  them. 
In  my  opinion  that  is  a  bequest  to  a  particular 
institution  for  the  purposes  of  that  institution  by 
the  testator.  When  once  that  is  arrived  at  the 
cases  cited  by  Mr.  Cozens-Hardy  and  Mr.  In^e 
Joyce  seem  to  me  to  be  tolerably  plain.  The  dim- 
culty  in  this  case  is  to  find  out  whether  that  is 
in  reality  the  intention  of  the  testator  or  not. 
Having  got  to  that,  then  the  authorities  appear 
to  me  to  be  all  one  way.  They  begin  with  Clark  v. 
Taylor  {uhi  sup.),  as  explained  by  the  Lord  Chan- 
cellor, and,  as  appears  from  the  judgment  of 
Kindersley,  V.C,  going  on  to  Fisk  v.  Attorney- 
General  (uhi  sup.),  decided  by 'Wood,  V.C.,  and 
then  goii^  on  to  the  decision  of  Pearson,  J.  in 
Be  Ovey ;  Broadbent  v.  Barrow  (uhi  sup.).  lam 
not  saying  that  Be  Ovey  (uhi  *up.)  is  a  decision 
exactly  applicable,  but  one  sees  now  the  learned 
]udge  deals  with  the  law  relating  to  ey-pris  when 
considering  a  bequest  like  this.  There  is  also  the 
case  of  Biscoe  v.  Jackson  (vbi  *m».),  where  Cotton 
and  Lindley,  L.J  J.  also  deal  with  the  principles 
of  the  law.  It  seems  to  nie  that  from  Clark  v. 
Taylor  (ubi  sup.)  down  to  the  last  of  those  cases 
the  authorities  ai-e  all  in  sequence  upon  this  point. 
Therefore  I  am  of  opinion  that  Chitty,  J.,  oeing 
right  in  the  construction  he  put  on  the  bequest, 
he  is  also  right  as  to  the  law.  and  that,  therefore, 
this  appeal  must  be  dismissed. 

Appeal  dismissed. 

Solicitors  for  the  appellant.  Hare  and  Co. 

Solicitors  for  the  respondents,  Frank  Bichari- 
son  and  Sadler ;  Witham,  Lambert,  and  Boskell. 
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Nov.  (J  and  7. 

(Before    the    Lord    Cuakcbllos    (Henchell^ 

LiNDiiET  and  Smith,  L.J  J.) 

Re  The  Mapun  Sands,  [a) 

APPEAL  FROX  THE  CHANCERY  DIVISION. 

Practice  —  Evidence  —  Documents  produced    by 

roitness  not  party   to   proceedings — Putting   in 

doeutnents  en  bloc  or  seriatim — Referee's  report 

—  Motion  to  vary  for  rejection   of  evidence  — 

New  trial,  analogy  of — Order  XXXIX.,  r.  6. 

Where  documents  are  produced  by  a  witness  who  is 

woi  a  party  to  the  proceedings,  the  proper  course 

i»  for  an  adjournment  to  be  made  to  enable  the 

parties  to  ascertain  rchich  of  those  docuntent* 

are  material.      The  parties  are  not  entitled  to 

put  in  the  ichoU  of  the  doeumeute  en  bloc,  or  to 

ask    the    witness    to    produce    the    documents 

Beriatim,  and  question  Attn  thereon. 

Decision  of  Kekewich,  J.  (ante,  j>.  50 1  affirmed. 

A  PETITION  was  presented  for  payment  oat  of 

eonrt  of  purchase  money  paid  in  by  the  Crown, 

nnder  the  Artillery  Ranges  Act  1882,  in  respect 

of    part    of    the    Maplin    Sands.     There  being 

nnmeroas  rival  claimants  to  the  fund,  the  matter 

was,  by  consent,  referred  to  a  special  referee. 

After  a  hearing  extending  over  nine  days,  the 
referee  held  that  the  petitioners  had  established 
their  claim  to  the  fund,  and  reported  accordingly. 
During  the  hearing  before  the  referee,  a  witness, 
not  a  party  to  the  petition,  was  examined  and  cross- 
examined.  In  the  course  of  his  cross-examina- 
tion by  counsel  for  one  of  the  respondents  he  was 
asked  whether  he  had  any  letters  in  his  possession 
relating  to  the  Maplin  Sands.  Thereupon  the 
witness  offered  to  produce  a  mass  of  corre- 
spondence which  counsel  then  proposed  to  call  for 
seriatim  and  read  before  the  i-eferee,  questioning 
the  witness  upon  each.  This  the  referee  declined 
to  allow,  on  the  ground  of  the  length  of  time  such 
a  course  would  occupy.  Counsel  then  submitted 
that  he  was  entitled  to  put  in  the  coirespondence 
en  bloc,  then  have  copies,  and  examine  them  at  his 
leisure ;  but  the  referee  disallowed  this  also. 

The  matter  afterwards  came  before  Keke wich,  J. 
npon  a  motion  to  vary  the  referee's  report,  on  the 
ground  (inter  alia)  that  he  had  improperly 
rejected  the  above-mentioned  correspondence. 

It  was  decided  by  Kekewicli.  J.  (ante,  p.  56), 
that  the  proposal  to  put  in  all  the  letters  en  bloc  was 
entirely  contrary  to  all  practice  and  could  not  be 
allowed ;  that  the  proper  course  would  have  been 
to  ask  for  an  adjournment  in  order  to  look  into 
the  material  documents;  that  the  analogy  of 
applications  for  new  trials  applied,  the  question 
being  whether  substantial  wrong  had  been  caused 
by  the  rejection  of  evidence,  and  that  the  pro- 
duction of  the  letters  would  have  been  useless  and 
a  waete  of  time,  and  that  the  report  must  stand. 

Prom  that  decision  the  Guernsey  Commercial 
Banking  Company,  who  wei-e  piirties  to  the  pro- 
ceedings, now  appealed. 

Haldane,  Q.C.  and  Henry  Terrell  for  the  appel- 
lants. 

Warmingtmi,  Q.C.  and  Sheldon,  for  the  respon- 
dents, were  not  called  npon  to  argue. 

The  Lord  Chancellor  (Herschell). — I  do  not 
think  that  we  can  interfere  with  the  decision  of  the 
learned  judge  in  the  court  below.  [His  Lordship 
then  dealt  with  one  of  the  groimds  upon  which  it 

(.a)  Reported  by  E.  A.  ScUATt'iii.KT,  Esq.,  Barrister-at-Luw. 


was  sought  to  vary  the  referee's  r^ort.  «Ad  ecn- 
tanued:]  That  disposes  of  that  purt  dt  the  cttt. 
But  then  it  is  said  tiiat  the  reteree  I'rfmed  t» 
admit  certain  evidence.  The  oontcntioii  tiiat  4fc» 
whole  transaction  has  not  been  fnlly  investieated 
because  the  referee  refused  to  aQow  the  ooen- 
ments  in  question  to  be  put  in  en  bloc,  or  t»  be- 
gone through  seriatim,  cannot,  in  my  Ofnnioii,  hs 
maintained.  There  is  nothing  to  show  that  the 
docdments  which  were  rejected  aie  material  It  it 
all  mere  speculation.  If  it  had  been  down,  or  if 
there  had  been  fair  reason  for  supposing,  tfatt- 
there  was  something  material  in  the  docnmoitB,  it 
might  have  been  right  to  grant  an  adjonmmcot 
of  uie  hearing,  supposing  an  application  had  been 
made  for  an  adjournment.  But  no  appiicatioa 
was  made  to  the  referee  for  that  purpose.  The 
referee  cannot  be  kept  waiting  while  oonnael  are 
trying  to  find  out  something  material  in  tlte  doea- 
ments.  I  think  that  there  is  no  such  right :  that 
the  referee  cannot  be  held  to  have  failed  in  his 
duty  by  taking  the  course  he  did.  I  tliink  then 
was  nothing  to  lead  to  any  other  oondasion  tban 
that  at  which  the  referee  arrived.  [His  Lordship 
then  dealt  with  a  further  ground  upon  which  it 
was  sought  to  vaiy  the  referee's  report,  and  «»- 
tinued :]  On  the  whole,  I  think  that  the  dedsioii 
of  Kekewich,  J.  was  quite  right,  and  that  the 
appeal  must  be  dismissed  with  costs. 

LiNDLET  and  SMITH,  L.JJ.  delivered  judgment 
to  the  same  effect.  Appeal  dismissed. 

Solicitors  for  the  appellants,  Lumley  asd 
LumUy. 

Solicitorsf  or  the  respondents.  Fowler,  Perks,  and 
Co.,  agents  for  Stamford  and  Metcalfe,  Bradford. 


Wednesday,  Nov.  7. 
(Befoi-e    the   Lord    Chancellor    (Hersohellv 

LiNDLET  and  Smith,  L.JJ.) 
Be   The   South   American     and    Mexicax 
Company  Limited:  Ex  parte  The  Bane  of 
England,  (a) 

APPEAL  FROM  THE  CHANCERY  DIVI8I0X. 

Practice —  Company  —  Winding-u-p  — Estoppel- 
Judgment  by  consent — Res  judicata. 

Under  an  agreement  the  S.  Company  became  liable 
to  a  bank  for  a  debt  of  another  company.  The 
debt  was  repayable  by  instalments,  and  the  int 
instalment  tea*  duly  paid  by  the  S.  Compasi. 
The  S.  Company  failed  to  pay  the  second  iasicu- 
ment,  and  the  bank  thereupon  brought  an  adim 
against  the  company  for  the  amount  of  tvt^ 
instalment.  The  S.  Company  denied  the  agrtc- 
ment  to  pay  the  debt,  and  counter-claimed  for  n 
return  of  the  first  instalment  already  paid  *)f 
the  company.  At  the  trial  of  the  action,  btfct 
Kennedy,  J.,  a  compromise  was  arriced  aU 
under  which  a  judgment,  by  consent,  was  f<ii<* 
by  the  bank  for  the  atnouMt  of  the  tew»i 
instalment.  The  S.  Company  subsequesili 
went  into  liquidation,  and  in  the  liquidatios. 
the  bank  claimed  to  prove  for  the  (umnmi 
of  the  debt  remaining  unsatisfied  o*  ^ 
basis  of  the  agreement.  The  official  receiver  <»* 
liquidator  rejected  the  proof.  An  appUcatij>* 
was  thereupon  m<ideby  the  bank  that  thededtio*. 

(a>  Ueportcd  by  E.  A.  SCAITCBUT,^^.,  fi*ni«t«r«>-U«. 
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of  the  oMcied  receiver  and  limiidator  might  be 
revtned,  and  that  the  proof  of  tlie  hank  might  he 
admitted. 

EM,  that  the  judgment  of  Kennedy,  J.,  although 
by  consent,  estopped  the  official  receiver  and 
liquidator  from  aurputing  that  there  was  in  exis- 
trnee  an  agreement  binding  on  the  S.  Company 
to  pay  the  debt ;  and  that  the  proof  of  the  bank 
mutt  therefore  he  admitted. 

J)ecmon  of  Williams,  J.  (ante,  p.  334)  affirmed. 

Appeal  by  the  o£Scial  receiver  and  liquidator  of 
the  abore-named  company  from  a  oeciBion  of 
Williams,  J.,  sitting  as  an  additional  judge  of  tlie 
Chancery  Division  (ante,  p.  334). 

Moulton,  Q.C.  and  G  P.  C.  Lawrence,  for  the 
appellant,  substantially  repeated  the  arguments 
adduced  by  them  in  the  court  below. 

Finlay,  Q.C,  H.  D.  Greene,  Q.C,  Reginald 
Tray,  and  Howard  Wright,  for  the  respondents 
the  Bank  of  England,  were  not  called  upon  to 
aigne. 

The  Lord  Chancelloe  (Herschell). — I  think 
that  the  judgment  of  the  learned  judge  in  the 
court  below  in  this  case  was  right.  An  aLction  had 
been  brought  by  the  Bank  of  England  against 
the  company  claiming  a  sum  of  100,0002.  as  the 
second  instalment  oi  a  larger  claim — as  a  sum 
.^reed  to  be  paid  by  the  defendants  to  the  plain- 
tiffs. Now,  that  was  the  action — an  action  for  a 
second  instalment  due  on  an  agreement  between 
the  plaintiffs  and  the  defendants.  There  was  a 
counter-claim  to  recover  back  the  sum  paid  as  the 
first  instalment,  alleging  that  the  agreement  was 
only  inchoate,  or  that  it  was  conditional,  and  that 
the  condition  had  not  been  performed.  The  case 
was  partly  tried,  and  thereupon,  by  consent  of  the 
{)arhe6,  an  order  was  made  that  judgment  should 
ce  entered  for  the  plaintiffs  on  tlie  claim  for 
100,0002.  and  costs,  and  the  counter-claim  was 
dismissed  with  costs.  Now,  it  seems  to  me  that 
a  judgment  for  the  plaintiffs  on  the  claim  is  a 
judgment  tor  them,  not  for  a  sum  of  100,0002.  at 
large — it  is  a  judgment  for  them  on  a  claim  for 
100,0002.,  being  imxt  of  a  debt  due,  namely,  the 
second  instalment.  Then  it  was  further  ordered 
that  execation  should  be  stayed,  and  that  if 
within  three  weeks  60,0002.  should  be  paid — 
20,0002.  in  cash  and  40,0002.  by  a  promissory  note 
— and  if  the  promissory  note  was  duly  paid,  that 
'60,0002.  should  be  taken  in  satisfaction  of  aU 
chums ;  that  is  to  say,  all  claims  by  the  plaintiffs 
under  the  asreement.  Then  it  was  further 
ordered  that,  if  the  promissory  note  was  not  paid — 
and  that  was  the  event  that  happened — ^the 
plaintiffs  should  be  at  liberty  to  issue  execution 
for  the  full  amount  of  the  judgment  debt,  and  to 
enforce  the  payment  of  the  further  instalments 
claimed  by  tnem  under  the  plaintiffs'  agreement 
with  the  defendants.  Although  it  is  said  that 
those  words  "under  the  agi'eement  with  the 
defendants  "  do  not  appear  in  the  minute  signed 
by  counsel,  at  all  events  the  words  appear  that 
they  should  be  at  liberty  to  enforce  further  Lnstal- 
nients.  Now,  what  is  the  meaning  of  that  ?  It  is 
•lud  that,  notwithstanding  that  agreement  to  give 
judgment  for  the  claim,  it  was  open  to  the  defen- 
dants to  make  default  in  paying  the  60,0002.  and 
then  to  say,  "  As  regards  all  but  this  one  instal- 
ment for  which  you  have  got  judgment,  the 
matter  is  at  large ;  yon  have  got  judgment  as  for 
Bn  instalment  of  a  debt  in  respect  of  which  you 


sue,  but  we  are  to  be  at  liberty  now  to  say  that 
there  never  was  a  debt  at  all ;  we  cannot  affect 
this  100,0002.,  but  we  may  dispute  any  liability  to 
anything  further."  I  do  not  think  that  that  is 
the  meaning  fairly  to  be  gathered  from  the  settle- 
ment anived  at  or  the  order  of  the  judge.  I  do 
not  think  that  the  fair  meaning  was  that  they 
were  to  be  at  liberty  afterwards  to  dispute  the 
existence  of  any  debt  at  all.  It  is  to  be  observed 
that  what  tliey  .are  to  be  at  liberty  to  enforce 
is  further  instalments.  What  is  tne  ■  meaning 
of  that  'i  Instalments  of  that  debt,  the  existence 
of  which  is  recognised  and  w^ich  is  tiie  basis 
of  the  judgment— that  debt  in  respect  of  which 
judgment  is  then  given  for  the  instalment  then 
due.  They  say.  "If  we  do  not  carry  out  our 
present  aiTangement  with  you,  you  are  to  be  at 
liberty  to  enforce  payment  of  these  further  instal- 
ments." They  do  not  merely  say,  as  it  seems  to 
me,  "  You  are  to  be  at  liberty  then  to  take  pro- 
ceedings for  payment  of  those  further  instalments 
or  claims,  and  we  are  to  be  at  liberty  to  insist 
that  there  never  was  any  debt,  and  there  never 
ought  to  have  been  any  judgment,  and  that 
therefore  there  are  no ,  ins^ments  due."  I  do 
not  think  that  that  is  the  fair  construction  or  the 
fair  effect  of  an  aiTangement  of  this  sort,  where 
a  judgment  is  given  by  consent.  The  truth  is,  a 
judgment  by  consent  is  intended  to  put  a  stop  to 
litigation  between  the  parties,  just  as  much  as  a 
judgment  is  which  results  from  the  decision  of 
the  court  after  the  matter  has  been  fought  out  to 
the  end.  Very  often  the  object  of  it  is  to  stop 
litigation ;  and  I  think  it  would  be  very  mb- 
chievous  if  one  were  not  to  give  a  fair  and 
reasonable  interpretation  to  such  judgments,  and 
to  allow  questions  that  were  really  involved  in 
the  action — questions  which  if  decided  against 
the  party  against  whom  judgment  is  given  would 
show  that  i^ere  ought  to  be  no  judgment  at  all — 
to  be  fought  over  again  after  judgment  has  been 
agi-eed  to  in  a  subsequent  action.  I  think,  there- 
fore, that  the  judgment  of  WiUiams,  J.  should  be 
affirmed,  and  the  appeal  dismissed  with  costs. 

LiNDLEY,  L.J. — I  do  not  think  that  this  case  is 
arguable  in  a.  lawyer's  sense  of  the  expression. 
It  is  impossible  to  read  that  compromise  without 
seeing  that  the  necessary  result  of  it  is,  and  I 
believe  the  intention  of  the  parties  to  it  was,  tliat 
the  dispute  between  them  should  be  brought  to 
an  end.  I  do  not  say  that  was  all,  because  there 
was  the  money ;  but  to  say  after  that  that  it  is 
competent  to  any  person  to  re-open  Uie  litigation 
and  dispute  the  validity  of  the  claim  is  to  say 
that  which  I  think  no  lawyer  could  possibly  for  a 
moment  assent  to. 

Shitr,  L.J. — I  agree.    I  have  nothing  to  add. 

Appeal  dismissed. 

Solicitors  for  the  appellant,  Hollams,  Son, 
Coicard,  and  Hawkesley. 

Solicitors  for  the  respondents,  Freahficlds  and 
Williams. 
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Nov.  3  and  9. 
(Before  Lindlet  and  Suith,  L.JJ.) 

Taylor  v.  The  Manchester,  Sheffield,  and 

Lincolnshire  Railway  Company,  (a) 

appeal  from  the  (jceen's  bench  division. 

Practice — Bailway  patsenger — Injury  to — Negli- 
gence— Mitfeasance — Liability  of  railway  com- 
pany— Action  founded  on  contract  or  tort — Cottt 
—County  Courts  Act  1888  (51  .&  62  Vict.  e.  43), 
(.116. 

Where  a  passenger  contracts  with  a  railway  com- 
pany by  taking  a  tideet  entitling  him  to  be 
carried  on  a  given  journey,  and  he  is  injured 
thereon  by  a  misfeasance  for  which  the  company 
are  liable,  an  action  brought  by  the  passenger  in 
the  High  Court  of  Justice  is  founded  upon  tort 
and  not  upon  contract,  within  the  meaning  of 
sect.  116  of  the  County  Courts  Act  1888,  and  he 
can  recover  his  full  costs  if  the  verdict  be  for  207. 
and  not  merely  costs  on  the  County  Court  scale. 

Bryant  v.  Herbert  (39  L.  T.  Bep.  17:3  0.  P.  Div. 
389)  considered 

Alton  V.  The  Midland  Railway  Company  (19  C.  B. 
N.  8.  2131  distingttished. 

Decision  of  Wright,  J.  reversed. 

The  plaintiff  while  entering  a  compartment  of  a 

railway  carriage  had  his  thumb   crushed   by  a 

Sirter  shutting  the  door  of  the  carriage  upon  it. 
e  accordingly  bix>ught  an  action  in  the  High 
Conrt  against  the  railway  company  for  damages. 

By  his  statement  of  claim  the  plaintiff  alleged 
that  he  was  a  traveller  for  certain  manufacturers  ; 
that  on  the  6th  May  1894  he  was  a  passenger  on 
the  defendants'  railway,  and  was  entering  a  com- 
partment of  a  train  at  the  defendants'  station  at 
Levenshulme,  when  a  porter  of  the  defendants 
negligently  shut  the  door  of  the  compartment 
upon  and  crushed  the  plaintiff's  thumb  ;  and  that 
by  the  defendants'  negligence  the  plaintiff  suffei-ed 
great  pain,  ahd  was  prevented  from  following  his 
employment. 

The  plaintiff  obtained  a  verdict  for  202.  damages 
and  judgment  was  entered  in  his  favour  for  that 
amount  and  the  costs  of  the  action. 

Upon  the  taxation  of  the  plaintiff's  costs  the 
question  arose  whether  this  action  was  properly 
attributable  to  the  defendants'  breach  of  contract 
in  not  conveying  the  plaintiff  safely  to  his  destina- 
tion, or  to  negligence  apart  from  contract;  in 
other  words,  whether  the  action  ought  to  be 
regarded  as  "  founded  on  tort "  or  "  founded  on 
on  contract,"  within  the  meaning  of  sect.  116  of 
the  County  Courts  Act  1888. 

The  master  considered  himself  bound,  .by  a 
decision  of  Wright,  J.  at  chambers  upon  a  similar 
point  in  1891,  to  hold  that  the  action  was  founded 
on  contract,  and  be  therefore  only  allowed  the 
plaintiff  costs  on  the  County  Court  scale. 

The  matter  then  came  before  Wright,  J.  at 
chambers,  who  adhered  to  his  previous  decision 
and  referred  the  matter  to  the  Court  of  Appeal. 

The  appeal  now  came  on  to  be  heard. 

Morton  Smith  for  the  appellant. — By  sect.  116 
of  the  County  Courts  Act  1888,  with  resjpect  to  any 
action  brought  in  the  High  Court  which  could 
have  been  commenced  in  a  County  Court,  if  the 
action  is  founded  on  contract  and  the  plaintiff 
recovers  a  sum  of  201.  or  upwards,  but  less  than 
502.,  he  is  only  entitled  to  costs  on  the  County 

(a)  Beportel  by  E.  A.  SCRUOHLir,  Esq.,  Baniater-at-Lkw. 


Court  scale;  but  this  provision  does  not  extend  to  , 
actions  founded  on  tort.  In  the  present  case  tie 
action  was  founded  upon  the  tortious  act  of  tk  ' 
railway  company's  servant,  and  arose  indqa- 
dently  of  any  contract.  Consequently  the  appe- 
lant is  entitled  to  his  full  costs,  the  verdict  bon^ 
for  202.,  and  not  merely  to  costs  on  the  Comi^ 
Court  scale.  The  exact  point  has  never  been 
previously  raised  before  the  Court  of  Appeal 
But,  in  Bryant  v.  Herbert  (39  L.  T.  Bep.  1/;?  | 
C.  P.  Div.  389)  the  meaning  of  the  phrases  "  action 
founded  on  contract "  and  "  action  founded  on 
tort,"  in  an  earlier  County  Court  Act,  were  &■ 
cussed.  The  right  which  a  passenger  by  railva; 
has  to  be  carried  safely  does  not  depend  on  bu 
having  made  a  contract,  but  on  the  fact  of  his 
being  a  passenger  which  casts  a  duty  on  the  com- 
pany to  carry  him  safely  : 

Aiutin  V.  The  Great  Western  Sailtray  Camponj, 
16  L.  T.  Eep.  320:  L.  Eep.  2  Q.  B.  Ui. 
approving: 

Uanhall  v.  The  Turlc,  Seweasile,and  BeraiekRaH- 
icay  Company,  11 C.  B.  653. 

Where  a  railway  company  permits  a  passenger  to 
travel  by  one  of  their  trains  they  are  bound  to 
make  pi'oper  provision  for  his  safety,  and  are 
liable  in  damages  if  they  fail  to  do  so : 

Foullcta  V.  The  Metropolitan  Dittrict  Railway  Com- 
pany, 42  L.  T.  Rep.  345  ;  5  C.  P.  Div.  157. 

C.  A.  Russell  for  the  respondents. — I  snbnut 
that  the  cause  of  action  arose  out  of  the  con- 
tractual relation  existing  between  the  parties,  u 
was  decided  by  Wright,  J.  An  action  brought 
against  a  railway  company  as  common  carriers  toe 
damages  for  non-delivery  of  goods  throueh  the 
negligence  of  the  defendants  has  been  held  to  be 
an  action  founded  on  contract : 

Fleming  v.  The  Manchetter,  Shefidd,  and  Linal*- 
shire  Railway   Company,  39  L.  T.Kep.  555:4 
Q.  B.  Div.  81. 
That  case  was  decided  to  be  distinguishable  from 

Pontifn  V.  The  Midland  Raibiny  Company,  3J 
L.  T.  Eep.  403  ;  3  Q.  B.  Div.  23. 
In  the  case  of  Tattan  v.  The  Great  Weden 
Railway  Company  (2  Ell.  &  Ell.  844)  it  was  hdd 
that  such  an  action  was  founded  on  tort;  bat 
that  case  was  not  approved  by  the  Court  of 
Appeal  in  Fleming  v.  The  Manchester,  ShefieU, 
and  Lincolnshire  Railway  Company  (ubi  sup.). 
I  say  that  this  was  an  action  founded  on  contract. 
It  is  quite  immaterial  whether  the  accident  was 
caused  by  the  negligence  of  the  defendants' 
servant.  The  plaintiff  had  a  contract  with  the 
defendants.  [Lindley,  L.J. — But  is  his  cause 
of  action  founded  on  contract?]  Tes.  Prac- 
tically this  case  is  covered  by 

Alton  V.  The  Midland  Railway  Compa:iy,  W 
C.  B.  N.  S.  213. 
That  case  was  decided  in  1865,  and  has  remained 
good  law  until  the  present  day,  and  it  was  decided 
by  a  strong  court ;  and  that  case  establishes  the 
proposition  which  I  contend  for  here.  [Lindlet, 
L.J! — The  line  is  very  fine,  and  Alton  v.  Thi 
Midland  Railway  Company  (ubi  sup.)  seems  very 
much  in  your  favour.]  With  the  vaj-ious  deciaons 
before  them,  the  fact  that  the  Legislature  delibe- 
rately departed  from  the  language  used  in  pre- 
vious statutes  is  vei-r  significant.  As  re»rd» 
the  case  of  Austin  v.  The  Great  Western  iJouiwif 
Company  (ubi  sup.)  the  company  contracted  to 
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canr  safelj,  and  the  court  based  their  judgment 
on  that  circumstance. 

Morton  Smith  in  reply. — Marshall  v.  The  York, 
Neweaitle,  and  Berwick  Railway  Company  (uhi 
su]0.)  is  the  foundation  of  all  the  cases  on  this 
pomt.  It  was  not  disapproved  of  in  Alton's  case  {ubi 
sup.),  and  it  was  cited  in  Foulkes'  case  (ubi  sup.), 
wnich  was  long  after  Alton's  case.  But  Alton's 
case  was  not  cited  in  Foulkes'  case.  [Lindley, 
L.J. — It  is  odd  that  Marshall's  case  should  be 
cited  and  not  Alton's  case.  If  your  contention  is 
right  Alton's  case  cannot  stand.  It  seems,  how- 
ever, very  much  in  point,  and  I  do  not  see  how 
Ott  can  get  over  it.]  The  production  of  a  ticket 
17  a  railway  passenger  merely  shows  that  he  is 
lawfully  on  the  premises  of  the  railway  company. 
The  mere  fact  of  the  plaintifE  having  a  contract 
with  the  defendants  does  not  deprive  him  of  his 
right  of  action  in  tort.  He  has  a  cause  of  action 
whether  he  has  a  contract  or  not.  Therefore  it 
does  not  depend  on  conti-act,  and  cannot  be  said 
to  be  founded  on  contract. 

Cur.  adv.  vult. 

Nov.  9. — The  following  written  judgments  were 
delivered : — 

LiXDLET,  L.J. — This  is  an  action  brought  in  the 
High  Court  by  the  plaintifE,  who  was  a  passenger 
by  the  defendant  company's  railway.  The  action 
was  brought  to  recover  damages  for  an  injury, 
that  injury  having  been  sustained  by  the 
negligence  of  the  defendants'  servant  in  slamming 
the  door  and  jamming  the  plaintiff's  hand.  The 
plaintiff  recovered  a  verdict  for  202. ;  and  now 
comes  the  question  about  costs — whether  he  is 
entitled  to  nis  full  costs  or  not.  That  depends 
wpon  sect.  116  of  the  Coun^  Courts  Act  1888. 
That  section  rans  thus :  "  With  respect  to  any 
action  brought  in  the  High  Court  which  could 
have  been  commenced  in  a  County  Court  the 
following  provisions  shall  apply:  (1)  If  in  an 
action  founded  on  contract  the  plaintiff  shall 
recover  a  sum  less  than  201.  he  shall  not 
be  entitled  to  any  costs  of  the  action,  and 
if  he  shall  recover  a  sum  of  20!.  or  upwards 
but  less  than  502.,  he  shall  not  be  entitled 
to  any  more  costs  than  he  would  have  been 
entitled  to  if  the  action  had  been  brought  in  a 
County  Court."  Then  comes  this :  "  (2)  H  in  an 
action  founded  on  tort  the  plaintiff  shall  recover 
a  gum  less  than  lOZ.  he  shall  not  be  entitled  to  any 
costs  of  the  action ;  and  if  he  shall  recover  a  sum 
of  10{.  or  upwards,  but  less  than  202.,  he  shall  not 
be  entitled  to  any  more  costs  than  he  would  have 
been  entitled  to  if  the  action  had  been  brought  in 
a  County  Court.  .  .  ."  Now,  if  this  action 
falls  within  the  first  clause,  if  it  ought  to  be 
regarded  as  an  action  founded  on  contract,  then 
the  plaintiff  can  only  get  County  Court  costs.  If, 
on  the  other  hand,  tiie  action  falls  within  the 
second  clause,  that  is  to  say,  if  it  is  an  action 
founded  on  tort,  then  there  would  be  nothing  to 
qnalify  the  plaintiff's  right,  he  would  get  his  full 
costs.  We  are  driven,  therefore,  to  consider 
whether,  adopting  the  language  of  the  Act,  this 
action  brought  oy  the  plaintiff  is  an  action 
founded  on  contract  or  an  action  founded  on  tort. 
The  language  of  the  Act  is  a  little  peculiar.  I 
need  not  go  into  the  history  of  it;  I  merely 
observe  that  the  classification  which  is  made 
by  the  Legislatm-e  is  confined,  to  actions 
wought  in  the  High  Court  which    might  have 


been  commenced  in  the  County  Court,  and 
those  two  subdivisions  exhaust  the  whole  of 
that  class  of  actions,  and  each  excludes  the  other. 
That  gives  rise  to  the  difficulty  here.  We  no 
longer  nave  to  consider  forms  of  actions.  We  are, 
however,  compelled  by  the  Legislature  to  put 
every  action  which  can  be  brought  in  the  County 
Court,  but  is  brought  in  the  High  Court,  into  one 
or  the  other  of  those  two  categories.  Every  one 
who  has  studied  the  English  law  will  Know 
perfectly  well  that  there  is  debateable  ground 
between  torts  and  contracts.  There  are  wlmt  are 
called  ^rtuwt-contracts  and  quasi-torta ;  and  it  is 
sometimes  not  easy  to  say  whether  a  cause  is 
founded  on  contract  or  on  tort.  Very  often  you 
put  it  either  way.  But  here  we  are' compelled  to 
draw  the  line  hard  and  fast  and  put  every  one  of 
the  actions  in  one  class  or  the  other.  I  have 
looked  into  the  authorities,  but  it  is  only  neces- 
saiy,  as  I  propose  to  do,  to  refer  to  those  cases 
which  bear  upon  the  true  construction  of  this 
Act  of  Parliament.  I  do  not  think  that  anything 
would  be  gained  now  by  going  into  the  old 
learning  about  the  forms  of  actions.  We  have  to 
consider  this  Act  of  Parliament,  and  the  only  cases 
which  are  of  any  importance  and  assistance,  as 
enabling  us  to  construe  the  Act,  are  those  cases 
which  have  been  decided  upon  it  or  upon  the 
similar  Acts  which  this  Act  has  replaced.  First 
and  foremost  there  is  the  case  of  Bryant  v.  Herbert 
(39  L.  T.  Bep.  17 ;  3  C.  P.  Div.  389) ;  secondly, 
there  is  ihe  case  decided  in  the  same  year  of 
Pontifex  v.  The  Midland  Railway  Company  (37 
L.  T.  Bep.  403 ;  3  Q.  B.  Div.  23) ;  and  then  in  the 
next  year  there  was  the  case  of  Fleming  v.  The- 
Manchester,  Sheffield,  and  Lincolnshire  Railway 
Company  (39  L.  T.  Rep.  555 ;  4  Q.  B.  Div.  81  >. 
Havmg  studied  those  cases  with  care  (I  do  not 
think  it  necessary  to  go  into  them)  it  appears  to 
me  that  this  is  an  action  founded  on  tort ;  and  the 
conclusion  to  which  I  have  arrived  is  based  upon 
these  reasons :  That  which  caused  the  injury  was 
not  an  act  of  omission ;  it  was  not  a  mere  non- 
feasance. It  was  not  merely  the  not  taking  such 
care  of  the  plaintiff  as  by  the  contract  the  defen- 
dants were  t>ound  to  take ;  but  it  was  an  act  of 
misfeasance — it  was  positive  negligence  in  jam- 
ming his  hand.  Contract  or  no  contract  he 
could  maintain  an  action  for  that.  All  he  would 
have  to  prove  would  be  that  he  was  lawfully  on 
the  premises  of  the  railway  company,  and  the 
contract  is  merely  a  part  of  the  history  of  the 
case.  I  do  not  think  it  would  be  possible  without 
running  contrary  to  the  reasoning  of  the  Court  of 
Appeal  in  the  case  of  Bryant  v.  Herbert  {ubi  sup.), 
which  reversed  the  decision  of  Denman,  J.  and 
myself  in  the  same  case,  to  hold  that  within  the 
meaning  of  the  County  Courts  Act  1888  this  is 
an  action  founded  *on  contract  as  distinguished 
from  tort.  The  case  to  which  Mr.  Russell  referred 
of  AUon  V.  The  Midland  Railway  Company  (19 
C.  B.  N.  S.  213)  at  first  appears  to  present  some 
difiiculty;  but,  in  the  first  place,  that  case  was 
not  like  this,  and  in  the  next  place,  it  has  been 
criticised  and  commented  upon  somewhat 
adversely;  I  do  not  say  it  has  been  overruled — 
that  is  quite  another  matter.  But  it  is  not  a  case 
on  the  construction  of  this  Act  of  Parliament, 
and  therefore  I  prefer  to  base  my  decision  on 
what  I  consider  to  be  the  true  construction  of  the 
Act  of  Parliament  in  this  case.  Therefore  I  come 
to  the  conclusion  that  this  appeal  ought  to  be 
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itUowed ;  and  tihe  plaintiff  will  have  his  costs  here 
and  below. 

Smith,  L.J. — The  qtiestion  is,  whether,  when  a 
paaeeneer  contracts  with  a  railway  company 
(i.e.,  tues  a  ticket)  entitling  him  to  be  earned 
upon  a  given  ioomey,  and  he  is  injured  thereon 
hj  a  misfeasance  for  which  the  company  is  liable, 
and  he  brings  an  action  therefor  in  the  High 
Court  of  Justice,  such  action  is  founded  upon 
contract  or  founded  upon  tort  within  the  meaning 
of  sect.  116  of  the  Connty  CoorU  Act  of  1888 
<51  &  52  Yict.  e.  43),  for  by  that  section  different 
•oonseqnenceB  arise  as  to  costs  if  the  action  is 
founded  upon  contract  or  if  founded  upon  tort. 
It  has  been  held  by  this  court  that,  'in  oonsidering 
a  matter  of  coats  under  sections  similar  to  the 
present,  the  substance  of  the  action  and  not  its 
form  is  to  be  looked  at,  and  it  should  be  ascer- 
tained whether  the  real  substantial  complaint  is 
for  breach  of  ccmtract  or  for  a  tort :  fsee  Brwmt 
▼.  ir«r6ert,  39  L.  T.  Rep.  17;  3  C.  P.  Div.  m) 
It  is  not  disputed  that,  as  a  matter  of  pleading,  a 
plaintiff  for  a  cause  of  action  suofa  as  the 
present  may  declare  in  either  contract  or  tort,  but 
this  is  not  the  governing  consideration.  It  is 
■dear  that  a  person  lawfully  upon  railway  pre- 
mises may  maintain  an  action  against  a  rail- 
way company  for  injuries  sustained  whilst  there 
by  reason  of  the  active  negligence  of  the  com- 
pany's servants,  whether  he  has  a  contract  with 
the  company  or  not :  {Manhallv.  The  York,  New- 
■ooBtle,  and  Berwick  SaUway,  11  G.  B.  655  ;  Atutin 
V.  The  Great  Weatem  Baimay  Company,  16  L.  T. 
:Bep.  320  ;  L.  Bep.  2  Q.  B.  442 ;  and  Foulkea 
T.  The  Metropolitan,  BaUway  Company,  42  L.  T. 
Bep.  345 ;  SO.  P.  Div.  157.)  And  he  need  not 
allege  or  prove  any  contract  at  all ;  he  need  only 
allege  and  prove  uiat  he  was  lawfully  where  he 
was,  and  was  then  injured  by  the  active  n^Ugence 
of  ihe  company's  servants ;  for  this  is  sufluiient 
to  show  a  breach  of  that  duty  on  the  part  of  the 
defendants  which  is  implied  by  law.  It  is  equally 
dear  that  in  such  an  action,  whether  the  plaintiff 
sets  up  a  contract  or  not,  to  succeed  he  must 
prove  active  negligence,  i.e.,  a  misfeasance  of  the 
company's  servanto,  and  that  in  the  proof  of  this 
neghgenoe  he  wUl  undoubtedly  fail.  The  fact 
that  the  plaintiff  happens  to  have  a  contract,  i.e., 
a  ticket,  is  of  use  in  such  an  action  it  is  true,  for 
the  purpose  of  showing  that  the  plaintiff  was 
lawfully  where  be  was  when  he  sustained  the 
injuiy.  But  proof  of  this  fact  can  be  given 
■oUmnde,  and  proof  of  a  contract  is  by  no  means 
vital  to  success.  Bramwell,  L.J.,  in  Bryant  v. 
Herbert  {uhi  «up,)  says — ^and  in  this  I  agree — that 
the  foundation  of  an  action  are  those  facts  which 
it  is  necessary  to  state  and  prove  to  main- 
tain it,  and  no  others.  On  the  other  hand, 
if  the  action  be  brought  ftgainst  a  common 
carrier  for  non-delivery  of  goods,  that  is  founded 
mxm  contract,  as  was  held  bv  this  court  in 
Fleming  v.  The  Manchester,  Shemeld,  and  Lincoln. 
thire  Bailvoay  Company  (39  u.  T.  Bep.  555 : 
4  Q.  B.  Div.  81).  and  negligence  need  not  be 
avOTred  and  proved.  So  also  if  brought  for  a  non- 
feasance, for  then  the  plaintiff  cannot  succeed 
until  proof  of  a  contract  and  its  breach.  The 
case  of  AUon  v.  The  Midland  Bailvoay  Company 
(19  C.  B.  N.  S.  213,  237),  bo  much  relied  upon  by 
the  respondents,  was  decided  upon  demun-er  to  a 
declaration  in  which  it  was  expressly  averred  that 
the  rights  of  the  servant  for  whose  injuries  the 


master  was  therrin  tuiiu;  the  oompaay  wen 
founded  ux>on  contract,  andthis  was  taken  as  tie 
premiss  upon  which  the  case  had  to  be  deddei 
and  it  was  then  held  that  the  master  could  sot 
sue  for  injury  to  his  servant  caused  by  breach  ol 
a  contract  entered  into  between  the  servant  and 
the  company.  No  question  was  or  could  be 
raised  as  to  what  would  have  been  the  result  H 
the  servant's  remedy  against  the  oompanv  liad 
been  founded  upon  tort,  for  the  case  as  oefoie 
stated  was  decided  upon  demurrer  to  a  decUn- 
tion  which  expressly  averred  that  the  aerv&iit's 
rights  against  the  company  were  founded  upon 
contract.  This  case,  when  looked  into,  is  not  the 
authority  which  it  was  supposed  to  be,  and  in  no 
way  decides  that  an  action  brought  for  personal 
injuiy  against  a  company  by  a  passenger  who  hat  i 
taken  a  ticket  is  necessarily  an  action  foimded  i 
upon  contract  and  not  upon  tort.  The  judgmuiti 
of  Bramwell  and  Brett,  L.JJ.,  in  the  Won- 
mentioned  case  of  Bryant  v.  Herbert,  are  y«j 
pertinent  to  this  case,  and  having  considered 
them  and  the  other  cases  cited  therein,  and  espe- 
cially Ponlifex  v.  The  Midland  BaUtcay  Compaiuj 
(37  L.  T.  Bep.  403 ;  3  Q.  B.  Div.  23),  and  for  the 
reasons  above,  I  hold  that  an  action  against  a  r^- 
way  company  for  personal  injuries  by  reason  of 
the  active  neglect  of  the  company's  servant,  eren 
though  the  plaintiff  has  taken  a  ticket,  is  an 
action  f oundeid  upon  tort  and  not  upon  oontnot 
within  the  116th  section  of  the  County  Courts  A* 
1888.  I  may  add  that,  having  consulted  tix 
senior  master  of  the  Common  Law  Division,  I  find 
that  this  judgment  is  in  accord  with  the  mode  at 
taxation  hiUierto  adopted  in  the  division.  For 
the  reasons  above  this  application  of  the  defen- 
dant company,  referred  as  it  has  been  by  Wri^t, 
J.  from  chambers,  must  be  refused  with  costs  ^nt 
and  at  chambers.  -  ^^^^  ^j^^^ 

Solicitors  for  the  appellant,  Indemumr  and 
Brown,  agents  for  Gardner  and  Son,  Manchester. 

Solicitors  for  the  respondents,  Cunliffet  and 
Davenport,  agents  for  Lingarda,  Manchester. 


Monday,  Nov.  12. 
(Before  the  Loed  Chanckllor  (Herschell). 
L1NDI.EY  and  Smith,  L.JJ.) 
PLEDaE  V.  Cask,  (a) 

APPEAL  FBOM  THE  CHANCEBT  DIVISION. 

Mortgage  —  Consolidation  —  Several  propertie$ 
mortgaged  by  one  mortgagor  to  different  mort' 
gageeg — AU  the  equities  of  redemption  svif- 
quently  conveyed  to  one  assignee  — ■  AU  tt< 
mortgages  ultimately  united  by  transfer  in  om 
person. 

The  owner  of  several  properties  mortgaged  the* 
to  different  mortgagees  for  distinct  sunu.  TU 
mortgagor  afterwards,  in  1868,  mortgaged  «B  tt« 
properties  by  one  deed  to  one  mortgagee,  w 
plaintiffs  predecessor  in  title,  subject,  astotkt 
different  properties  affected,  to  the  prior  «*']'• 
gages  tftereon,  some  of  which  at  that  tinte  it"' 
remained  vested  in  different  mortgages.  '* 
1885  the  mortgage  of  1868  was  transferred  to  ''< 
plaintiff.  All  the  prior  'mortgages  were  vUimataj 
transferred  to,  or  became  vested  in,  the  d(f^ 

(a)  Oeported  by  £.  A.  SCBATCHLBT,  Esq.,  BarriitcrM-UK 
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'  danis  before  the  plaint^  brought  this  action  for 

"  redemption  of  some  cf  the  properties  included  in 
the  mortgage  of  ISiSS  tnthout  the  rest.     The 

'  defendaiUs  claimed  to  eonsolidaie  all  the  prior 
mortgage*  as  against  the  plaintiff.  It  wcu 
decided  by  Bomer,  J.  (70  L.  T.  Bep.686 ;  (1894) 
2  Ch.  328),  on  the  authority  of  Vint  v.  Padget 
(1  Oiff.  446  ;  on  app.  2  Be  G.  &  J.  611),  that,  if 
an  owner  of  tu>o  properties  mortgages  one  to  A. 
and  the  other  to  B.,  and  then  A.'s  mortgage  is 
transferred  to  B.,  or  both  are  transferred  to  C., 
the  ovmer  cannot  after  that  redeem  B.  m  the  one 
ease  or  C.  in  the  other,  or  one  of  his  securities 
icithout  the  other,  atid  that  the  right  to  consoli- 
date was  enforceable,  as  a  rule,  not  only  against 
the  original  mortgagor,  but  against  his  assignee 
of  the  equity  of  redemption;  and  that,  applying 
these  principles  to  the  present  ease,  if  the  original 
■mortgagor  had  come  to  redeem  the  defendants 
after  aU  the  m^jrtgages  had  become  vested  in 
them,  he  could  not  have  redeemed  one  of  their 
securities  without  redeeming  the  others ;  and  the 
plaintiff,  being  his  assignee  by  one  deed  of  aU  the 
properties,  subject  to  the  defendants'  mortgages, 
was  in  no  better  position. 

The  plaintiff  appealed. 

Held  {affirming  the  decision  of  Bomer,  J.),  that  the 
case  wag  governed  by  Vint  v.  Padget  (ubi  sup.), 
which  this  court  could  not  overrule;  and  that 
therefore  the  appeal  mMst  be  dismissed  with  costs. 

Appeal    by   the   plaintiff   from  a  decision   of 

Romer,  J.  (70  L.  T.  Rep.  586 ;  (1894)  2  Ch.  328j. 

BramweU  Davis  for  the  appellant. — This  case 
was  decided  by  Bomer,  J.  on  the  authority  of 
Vint  V.  Padget  {ubi  sup.).  The  question  is  whether 
Vin(  y.  Padget  is  gooa  law.  I  cannot  distinguish 
it  from  the  present  case,  and  it  governs  the 
present  case.     [He  was  stopped  by  we  C!onrt.] 

Edwin  Ward,  for  the  respondents,  was  not  called 
upon  to  atgue. 

The  Lord  Chancellob  (Herschell). — ^I  do  not 
think  that  we  can  overrule  Vint  v.  Padget  {ubi 
ntp.)  it  being  a  decision  of  a  court  of  co-ordinate 
jurisdiction  ;  and,  as  it  governs  the  present  case, 
the  appeal  must  be  dismissed  with  costs. 

LiNDLEY  and  Smith,  L.JJ.  concurred. 

Appeal  dismissed. 

Solicitors  for  the  appellant,  A.  B.  and  H.  Steele, 
agents  for  /.  Minter,  Folkestone. 

SoUcitors  for  the  respondents,  Talbot  and 
Talker. 


Nov.  7,  8,  and  12. 

(Before   the    Lord    Chancellob    (Herschell), 

LiNDLET  and  Smith,  L.JJ.) 

Rhodes  v.  Houles.  (a) 

APPEAL  FBOM  THE  CHANCEBT  DIVISION. 

Solicitor  and  client — Mortgage — Collateral  security 
— Deposit  of  share  warrants  payable  to  bearer — 
Fraud  of  solicitors' partner — LuthUity  of  firm — 
Scope  of  business— Partnership  Act  1890  (53  <t  54 
Viet.  e.  39),  ss.  11  and  12. 

The  plaintiff,  who  was  a  client  of  the  firm  of  H.,  M., 
ltd  B.,  consulted  B.  as  to  obtaining  a  loan  on 
the  security  of  certain  freehold  property.  The 
transaction  was  carried  out  entirely  by  B.,  and 

<*)  BcporM  by  £.  A.  SdUTCHLKT,  Esq.,  Barrister-at-Lsv. 


in  Aug.  1891  th«  loan  was  obtained  upon  a  mart' 
gage  of  the  property  to  toe  trustees  who  were  also 
client  of  the  firm.  Upon  B.'s  representations 
that  the  mortga,gees  required  additvmal  seeurityi 
the  pUnntiff.  hemded  to  B.  share  warrants  of,  a 
mintTig  company  payable  to  bearer.  In  1893  B. 
absconded,  naving  misappropriated  the  share 
toarranis.  The  puantiff  then  brought  an  action 
against  the  mortgagees,  and  also  against  H.  and 
M.  As  against  ike  mortgagees  the  plaintiff 
claimed  redem,ption  of  the  property  comprised  in 
the  mortgage  and  of  the  share  warrants ;  and, 
as  against  H.  and  M.,  a  declaration  that  their 
late  fwm  of  H.,  M.,  and  B.,  acting  as  solieitors 
for  the  plaintiff,  obtained  the  share  warrants 
from  him  upon  an  untrue  representation  that 
they  were  required  by  way  of  eoUateral  security 
for  the  WiOrtgage  debt,  and  that  the  firm  ijoere 
guilty  of  a  breach  of  duty  to  the  plaintif  in 
regard  to  the  share  warrants,  and  that  Oie  oefeit- 
dants  H.  and  M.  were  jointly  liable  with  B.,  a/nd 
also  severally  liable,  to  m,ake  good  to  the  plaintiff 
the  loss  sustaiTied. 

It  was  proved  that  none  of  the  defendanis  had  a»tf 
knowledge  of  the  circumstances  under  which  B. 
obtained  possession  of  the  share  warrants.  On 
the  other  hand,  it  was  proved  that  the  plaintiff 
had  always  dealt  with  B.  as  a  member  of  the 
firm ;  that  on  two  previous  oeeasions  the  firm, 
through  B.,ltad  received  the  same  share  toarrants 
from,  the  plaintiff  in  order  to  obtainloans  thereon 
for  him ;  and  that  the  firm  were  in  the  habit  of 
receiving  and  holding  for  clients  securities  pay- 
.  able  to  bearer. 

Kekewieh,  J.  decided,  on  the  authority  of  Cleather 
V.  Twisden  (52  L.  T.  Bep.  330  ;  28  Ch.  Div.  340), 
that  none  of  the  defendants  were  liable.  On 
appeal : 

Held  {affirming  the  decision  of  Kekewieh,  J.), 
that  the  defendants,  the  mortgagees,  were  not 
liable ;  but  {reversing  the  decision  of  Kekewieh, 
J.)  that  B.  was  acting  within  the  scope  of  his 
apparent  authority  in  receiving  and  holding  the 
share  warrants  for  the  purpose  of  the  loan  ;  and 
that  consequently  the  defendants  H,  and  M. 
were  jointly  and  severally  liable  to  make  good  his 
defalcations,  i.e.,  the  actual  sum  produced  by  the 
stUe  of  the  share  warrants  together  with  interest 
thereon. 

Cleather  v.  Twisden  {ubi  sup.)  explained  and  dis^ 
tinguished. 

Appeal  by   the  plaintiff   from  a    decision   of 
Kekewieh,  J. 

The  facts  of  the  case  sufficiently  appear  from 
the  head-note  and  the  judgment  of  the  Lord 
Chancellor. 

.  Warmington,  Q.C.  and  Dibdin  for  the  appellant. 
— As  regards  the  defendants  Monies,  theyare  liable 
for  the  shares,  for  Rew  obtained  the  shares  for 
these  defendants  with  their  knowledge  and  with 
their  authority,  and  the  receipt  of  them  by  Rew 
was  a  receipt  on  their  behalf.  He  held  them  on 
their  behalf,  and  as  forming  part  of  the  mortoage 
security.  Kekewieh,  J.  treated  the  case  as  it  the 
freehold  property  was  their  only  security,  but  in 
that  we  snbmit  that  he  was  wrong.  As  regards 
the  defendants  Hughes  and]ia8terman,Kekemch, 
J.  based'  his  judgment  upon  the  decision  of  the 
Court  of  Appeal  in  Cleather  v.  2VoM<2«n  (52  L.  T. 
Rep.  .330 ;  28  Ch.  Div.  340,  350),  and  particularly 
upon  the  observations  of  Bowenj^.J.,  where  he 
yitized  by  VjOv 
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states  the  lituits  of  the  necessary  inqoirjr :  "We 
must  mquire,"  he  says,  "  first  whether  ther,"  that 
is  the  other  partners,  "  gave  him,"  the  defaulting 
partner,  "  express  authority  to  take  charge  of  the 
bonds ;  secondly,  if  not,  whether  they  ratified 
what  he  did ;  and  thirdly,  if  they  neither  expressly 
authorised  nor  ratified  his  acts,  whether  they 
consented  that  he  shonld  hare  general  authority 
to  act  without  their  knowing  what  he  did."  There 
are  three  questions  arising  here  :  First,  were  the 
defendants'  firm  acting  as  the  plaintiff's  solicitors? 
That  is  answered  in  the  affirmative  by  the  finding 
of  Kekewich,  J.  Second,  did  the  shares  come 
into  Bew's  hands  P  That  is  admitted  as  a  fact. 
Third,  did  the  shares  come  into  Rew's  bands  as  a 
partner  in  the  firm  of  solicitors  acting  for  the 

fliuntifF  in  the  ordinary  course  of  the  solicitors' 
asiness  P  We  submit  that  it  was  the  course  of 
business  of  the  defendants'  firm  to  take  care  of 
the  shares,  and  that  therefore  they  came  into  their 
custody  in  the  course  of  business.  Cleather  t. 
Tun$den  (ubi  gup.)  consequently  does  not  cover 
the  present  case,  and  ICekewich,  J.  decided 
wrongly  in  regarding  it  as  governing  this  case. 
[The  LoBD  Chanccellob. — ^It  was  found  as  a 
fact  by  the  Court  of  Appeal  in  Cleather  v. 
Tieitden  (ubi  tup.)  that  Parker  was  never  ti-eated 
by  the  plaintiff  as  a  member  of  the  defendants' 
firm.  If  a  solicitor  in  partnership  is  dealt  with 
•not  as  a  member  of  the  firm  he  cioes  not  render 
ihe  other  partners  liable.] 

Marten,  Q.C.  and  Boome  for  the  respondents 
'Moules. — There  was  no  authority  given  oy  these 
defendants  to  Rew  to  include  the  shares  in  the 
mortgage,  and  he  never  did,  in  fact,  hold  the  shares 
for  these  defendants  as  part  of  the  mortgage  trans- 
action. They  never  ratified  his  acts,  and  they 
therefore  disclaim  all  interest  in  the  shares.  They 
were  unaware  of  the  existence  of  the  shares  until 
Rew  absconded. 

Sir  Richard  Webster,  Q.C,  Renshaw,  Q.C,  and 
S.  Dickingon  for  the  respondents  Hughes  and 
Masterman. — These  defendants  knew  nothing  of 
the  existence  of  the  shares  until  after  Rew  had 
absconded,  and  they  therefore  cannot  be  bound  by 
the  transaction  or  incur  any  liability  in  respect 
of  it.  The  shares  never  got  into  the  possession  of 
the  firm,  inasmuch  as  it  was  beyond  the  scope  of 
Rew's  authority  as  solicitor  to  take  the  shares  as 
he  did.  It  is  not  part  of  the  general  authority 
given  by  one  solicitor  to  another,  and  as  the  other 
partners  did  not  know  of  the  transaction  they 
cannot  be  said  to  have  given  special  authority; 
nor  did  they  ever  ratify  what  Rew  had  done. 
[The  LoBD  Chancellor.  —  The  question  is, 
whether  it  can  be  said  to  be  outside  the  scope  of 
Rew's  authority  to  take  the  shares  as  oollatei'al 
security  for  a  mortgage  that  he  was  negotiating 
•on  behalf  of  both  parties.]  If  Cleather  v.  Tivigden 
l,ubi  sup.)  is  a  binding  anthoritv,  it  is  not  part  of  the 
btisiness  of  a  solicitor  to  take  bonds  payable  to 
bearer  for  safe  custody  without  the  authority  of 
his  partners  apart  f  ix)m  special  circumstances,  and 
when  one  partner  does  so  without  the  other 
partners  being  aware  of  it,  they  are  under  no 
liability  for  the  loss  of  the  securities.  Can  it  be 
said  to  be  the  practice  of  solicitors  to  allow  one  of 
their  number  to  take  bonds  to  bearer  and  to  hold 
the  same  for  an  indefinite  time  and  to  render 
the  copartners  responsible  for  the  loss  if  the 
bonds  are  made  away  with  f 


Dibdin  in  reply. — ^The  other  side  say  that  a 
solicitor  for  a  mortgagee  cannot  receive  securities 
to  bearer  and  so  bind  his  firm  on  accoant  of  the 
ease  with  which  they  may  be  converted.  That 
cannot  be  the  law,  because  iflie  solicitor  acting  for 
a  mortgagor  may  receive  money  in  cash  and  lund 
his  firm.  Then  with  reference  to  the  defence  of 
the  mortgagees,  the  Moules,  they  could  not  take 
payment  off  of  part  of  the  security,  but  only  ot  the 
whole.  They  could  not  call  upon  the  plaintiff  to 
repay  the  sum  lent  without  giving  up  to  him  the 
shares  as  well  as  reconveying  the  mortgaged  free- 
hold property.  q^^  ^^^  ^^^ 

Nov.  12.  —  The  following  judgments  were 
delivered : — 

The  LoBD  Chancellob  (Herschell). — This  is 
one  of  those  painful  cases  in  which,  whatever*  judg- 
ment is  pronounced,  the  loss  must  fall  opon  some 
innocent  person  who  has  not  by  act  or  default  con- 
tributed to  it.     Trhe   litigation  in  this  caae  has 
arisen  out  of  the  frauds  of  Mr.  Rew,  who  practised 
his  profession  as  a  solicitor  in  partnership   with 
Messrs.  Hughes  and  Masterman  in  the  city  of 
London.    There  is  no  doubt  that  280  De  ^eers 
shares  were  placed  in  his  hands  by  Mr.  William 
Rhodes,  the  plaintiff,  in  Aug.  1891.    Those  shares 
be  has  fraudulently   misappropriated  ;    and  the 
first  question  is,  whether  nis  partners.   Messrs. 
Hughes  and  Masterman,  are  liable  to  make  good 
the    loss  to  the  plaintiff.       Before  stating   ti>e 
circumstances    under    which     the     shares     were 
received  by  Mr.  Rew,  it  is  necessary  to  revert  to 
some  prior  transactions  between  the  plaintiff  and 
Mr.  Rew,   acting  on  behalf  of  the    firm.      It  is 
clear  that  Mr.  Rhodes  was  a  client  of  the    firm, 
and  that  the  firm  had  acted  for  him  in  previoos 
matters.    In  the  month  of  Sept.  1889  Mr.  Rhodes 
was  desirous  of  raising  a  loan  of  40002.,  and  he 
communicated   with  Mr.    Rew  on  the    subject. 
Ultimately  it  was  arranged  by  Mr.  Rew  that  an 
advance  should  be  made  or  a  firm  of  stockbrokers 
named  Haea  and  Co.,  and  280  De  Beers  shares, 
payable  to  bearer,  and  forty -five  subscribed  shares^ 
were  transmitted  by  or  on  behalf  of  Mr.  Rhodes 
to  Mr.  Rew,  and  by  him  placed  in  the  hands  of 
Messrs.   Haes  and  Co.,  who  made  the  advance. 
That  loan  was  paid  off  in  the  month  of  Nov.  189U. 
and  on  the  29th  Oct.  in  that  year  Mr.  Rew  wrote 
to  tbe  plaintiff  a  letter  in  which  he  said  :  "  I  send 
you  statement  of  account  which  shows  the  balance 
of  2922.  9g.  4<2.  in  favour  of  my  firm.    The  matter, 
yon  will  see,  commenced  abont  a  year  ago,  and  I 
have  brought  eveiything    up    to    date."      That 
account  was  an  account  showing  payments  made 
by  the  firm  on  behalf  of  the  plaintiff,  and  cash 
received  by  the  firm  on  behalf  of  the  plaintiff. 
The  balance  brought  down  was  tbe  sum  mentioned 
in  the  letter.  One  item  of  that  account  was  in  these 
terms  t     "  Our  account   as  to  negotiating    and 
procuring     loan,    including     making    payments 
of  interest    from    the   5th  Nov.   1^9  to   date. 
322.   lOi."      On  the  10th  Not.  that  account  was 
settled  by  payment  to  the  firm,  no  doubt  through 
the  hands  of  Mr.  Rew,  and  the  receipt  was  given 
signed  by  Mr.  Rew.  thus  :  "  Hughes,  Masterman. 
and  Rew."  That  is  an  accoant  with  the  firm  which 
passed  through  the  books  of    the   firm,  and  in 
every  respect  bore  the  character  of  a  transaction 
of  the  firm,  and  the  firm  received  payment  for 
the  work  done  in  negotiating  that  loan.    On  the 
29th  Nov.  Mr.  Rew  received  back  from  Messn. 
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Hae8  and  Co.  the  shares  given  as  securitr,  the 
loan  having  been    repaid,  and  gave  to  Messrs. 
Eaes  and  Co.  a  receipt  for  the  280  De  Beer  shares 
to  bearer,  and  the   foi-ty-five   transfers,  signed 
"  Hnghes,  Masterman,  and  Bew,  solicitors  for  Mr. 
William  Ilhodes."    The  shares  were  then  received 
by  Mr.  Bew,  and  he  wrote  on  the  22nd  Dec.  1890 
to  the  plaintiff  a  letter,  in  which  he  said :  "  The 
De  Beers  shares  which  were  with  Messrs.  Haes 
are  now  in  our  strong  room,  and  at  your  disposal. 
These  might  be  utilised  in  case  you  wanted  a 
temporary  loan  at  short  notice."    In  the  month 
of  January  following,  Mr.  Bhodes  wanting  a  loan, 
10002.  was  raised  ag^n  on  the  deposit  of  these 
shares  with  Messrs,  Haes  and  Co.,  and  the  shares 
remained  for  some  time  in  their  possession.    At 
this  time  Mr.  Rhodes  was  desirous  of  obtaining  a 
loan  of  a  more  permanent  character,  the  tiuns- 
actions  with  Messrs.   Haes  and  Co.  being  of  a 
nature,  I  believe,  of  a  loan  from  fortnight  to  fort- 
night.   Accordingly  he    was   in   correspondence 
with  Mr.  Rew  with  reference  to  a  mortgage  of 
property  of  his  called  the  Flore  Fields  property  ; 
and  Mr.  Bew  intimated  that  he  had  a  cUent  with 
whom  he  thought  that  mortgage  might  be  nego- 
tiated.   Those    negotiations  proceeded,  and  the 
defendants,  the  Monies,  agreed  to  advance  6000!. 
on  a    mortgage  of  the    Flore    Fields   estate,  a 
transaction  which  was  completed  in  Aug.  1891. 
Mr.  Rew  had  written  to  Mr.  Rhodes,  stating  that, 
owing  to  a  charge  of  an  annuity  upon  the  pro- 
perty, there  was  some  difficulty  as  to  the  sufiSciency 
of  the  security,  but   that  he  thought  that  his 
cUente  would  be  content  to  take  it  if  they  got,  as 
collateral  securi^,  the  De  Beers  shares,  or  some 
of  them.    Mr.  Rhodes  said  that  he  was  quite 
willing  that  the  De  Beers  shares  should  be  given 
to  the  mortgagees  as  collateral  security.  He  came 
■  to  London  on  the  28th  Aug.  1891  to  complete  the 
transaction.    He  found  that  the  De  Beers  shares 
were  still  in  the  hands  of  Messrs.  Haes  and  Co., 
although    the   10002.  had    been  repaid,   and  he 
obtained  from  Mr.  Rew  a  letter  to  Messrs.  Haes 
and  Co.  in  theee  terms :  "The  bearer  of  this  letter 
is  Mr.  William  Rhodes,  who  will  be  glad  to  have 
the  De  Beers  shares,  so  that  he  may  collect  the 
dividend.    Will  you  kindly  give  them  to  him,  and 
oblige."    Indorsed  on  that  is  a  receipt  by  Mr. 
Bbodes  for  the  De  Beers  shares.   Having  received 
the  De  Beers  shares  from  Messrs.  Haes  and  Co., 
Mr.  Rhodes  handed  them  to  Mr.  Rew,  and  on  that 
tame  day  I  think  the  mortgage  was  executed  to 
the  Monies.    The  statement  made  by  Mr.  Rhodes 
as  to  the  circumstances  under  which  he  left  the 
shares  with  Mr.  Rew  is  as  follows :   "  Mr.  Rew 
said  that  his  clients  were  prepared  to  accept  the 
shares  as  collateral  security,  that  they  were  to  be 
deposited  with  the  firm,  and  that  they  would  have 
custody  of  them,  provided  that  interest  was  not 
forthcoming  from  the    Flore    Fields  property." 
Some  criticisms  wero  presented  to  the  court  on 
the  evidence  of  Mr.  Rhodes,  and  the  learned  judge 
in  the  court  below  has  adverted  to  some  incon- 
sistencies   in    his   evidence.      I    have    read    his 
evidence,  and  there  seem  to  be  no  inconsistencies 
in  it  which  are  at  all  material.    I  think  it  cannot 
be  doubted  that  Mr.  Rew  had  represented  to  Mr. 
Rhodes  that  the  lenders  required  some  security 
beyond  the  mortgage  of  the  freehold  property, 
that  that  security  was  to  be  collateral  and  to  con- 
nst  of  these  De  Beers  sharos,  and  that  he  induced 
Mr.  Rhodes  to  leave  the  De  Beers  shares  with  him 


on  the  i-epresentation  that  he  would  arrange  with 
the  lenders  that  he  shonld  hold  the  sharos  for 
them  as  collateral  security  for  their  loan.    What- 
ever verbal  differences  there  may  be  I  think  there 
can  be  no  doubt  that  this  is  the  substance  of  the 
transaction,  in  view  not  merely  of  Mr.  Rhodes' 
statements,  but  of  the  letters  to  which  I  have 
referred  written  previously  bv  Mr.  Rew  to  Mr. 
Rhodes.    There  is  one  other  lact  I  shall  mention 
— and  it  is  the  only  one  which  I  think  I  need  add 
— namely,  that  the  coupons  attached  to  the  shares 
were  collected,  in  some  cases  at  all  events,  by  the 
firm  by  means  of  their  clerks  from  the  De  Beers 
Company,  and  that  on  the  11th  Nov.  1892  a  letter 
was  written  to  the  plaintiff  signed  in  the  name  of 
the  firm,  in  these  teims :  "  We  have  paid  to  the 
credit  of  your  account  at  Lloyd's  Bank  Limited, 
Fleet-street,  2452.    12«.  6d.    De    Beers    coupons 
1702. 12».  6d.,"  and  that  was  signed  by  one  ot  the 
clerks  of  the  firm  whose  business  it  was  to  attend 
to  the  securities.    The  question  is,  whether  under 
these  circumstances  the  fii-m  ai-e  liable  in  respect 
of  these  shares  which  have  been  misappropriated 
in  the  manner  I  have  mentioned.    It  is  said  that 
the  firm  are  not,  inasmuch  as  it  was  beyond  the 
scope  of  Mr.  Row's  authority  as  a  solicitor  to  take 
the  shares  for  any  such  purpose,  or  under  such 
ciroumstances ;  and  that,  inasmuch  as  his  pai'tnei'S 
were  admittedly  ignoi-ant  of  his  having  so  taken 
them,  they  cannot  be  bound  by  the  transaction  or 
incur  any  liability  in  respect  of  it.    It  is  clear 
that  on  previous  occasions  the  firm  had  acted  for 
Mr.  Rhodes  in  negotiating  loans  and  in  receiving 
from  him  these  very  securities  and  transmitting 
them  to  the  lenders,  andin  the  firstinstance  certainly 
receiving  them  back  from  the  lenders.    That  that 
was  a  firm  transaction  I  think  it  is  impossible  to 
dispute,    because,  as  I  have    shown,    it  passed 
through  the  books  of  the  firm,  the  firm  credited 
themselves  with  the  charges  in  respect  of  it,  and 
an  account  was  sent  in  in  the  name  of  the  firm, 
and  that  account  was  discharged  by  Mr.  Rhodes. 
Therefore  it  is  vnpossible  to  dispute  that  Mr. 
Rhodes  had  on  the  previous  occasion  actually 
carried  through  a  transaction  with  the  firm,  and 
as    a   part  of    the    transaction    they    not    only 
negotiated  the  loan,  but  received  from  him  these 
very  securities  to  be  handed  to  the  lender.     Even 
apart  from  that  cireumstance,  I  am  not  prepared 
to  say  that  it  would  be  outside  the  scope  of  the 
business  of  solicitors,  when  they  were  negotiating 
a  loan  for  one  of  their  clients,  to  receive  from  him 
securities,  whatever  their  nature,  for  the  purpose 
of  transmission  to  any  of  their  clients  who  were 
making  the  loan.    But  it  is  not  necessary  to 
decide  that  as  a  matter  of  law.     All  I  say  is,  that 
I  am  not  satisfied.    But  in    the  present  case, 
having  regard  to  the  prior  dealings  of  this  gentle- 
man (Mr.  Rhodes)  with  the  firm,  I  think  it  ia 
impossible  for  them  to  say  that  Mr.  Rhodes  was 
not    perfectly   justified   in    assuming    that   the 
partner  with  whom  on  this  occasion  he  dealt  had 
authority  to  i^eceive  from  him  the  shares  which  he 
handed  to  him  for  the  purpose  of  carrying  out  the 
mortgage  transaction  which  they  were  negotiating 
for  him.    If  these  shares  had  been  handed  over  to 
the  lendere  the  transaction  would  be  on  all-fours 
with  the  one  which  had  been  previously  carried 
through  by  Mr.  Rew  on  behalf  of  the  fii-m.    In 
the  present  case  it  is  true  that  the  shares  were  not 
handed  over  to  the  lenders,  but  Mr.  Rew  repre- 
sented to  the  plaintiffs  that  this  was  by  arrange- 
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ment  b«(rweeii  him  and  the  lenders,  who  were  also 
clients  of  the  firm,  and  who  had  arransed  that 
Mr.  Bew,  or  rather  that  the  firm,  should  hold  the 
securities  on  behalf  of  the  lenders  instead  of 
handing  the  securities  over  to  them.  It  seems  to 
me  that  that  can  make  no  possible  difference  in 
the  result,  for  that  was  merelj  a  matter  between 
Mr.  Rew  or  the  firm,  and  their  other  clients  for 
whom  Mr.  Bew  had  negotiated  the  loan.  If  in 
fact  that  authority  had  been  received — a  question 
which  I  shall  have  to  deal  with  presently — it 
seems  to  me  that  it  would  be  quite  immaterial 
whether  the  transaction  was  carried  out  in  that 
way  or  by  Mr.  Rew  receiving  the  shares  after- 
wards to  hand  them  over  to  his  clients,  the 
lenders.  For  these  reasons,  apart  from  authority, 
I  find  it  difficult  to  discover  any  ground  upon 
which  it  could  be  stated  that  Mr.  Rhodes  was 
not  justified  in  treating,  and  entitled  to  treat, 
the  transaction  as  a  transaction  with  the 
firm,  which  rendered  not  Mr.  Bew  only,  but 
the  firm,  responsible  if  the  shares  received 
under  the  circumstances  I  have  detailed  were 
misappropriated  and  not  forthcoming.  This,  of 
course,  is  subject  to  the  question  whether  the 
firm  had  discharged  themselves  by  showing  that 
the  shares  were  held  for  the  defendants  Monies 
under  such  circumstances  that  Monies  are  liable 
to  the  plaintiff,  in  which  case,  of  course,  the 
defendants  Messrs.  Hughes  and  Masterman 
would  be  discharged  from  liability,  because  they 
would,  in  fact,  have  handed  the  shares  over  to  the 
lenders,  and  be  freed  from  the  i-esponsibility  to 
Mr.  Bhodes,  Moules  being  the  persons  respon- 
sible. But  that  is  a  subsequent  part  of  the  case 
which  I  will  deal  with  presently.  The  defen- 
dants Messrs.  Hughes  and  Masterman  relied 
mainly  upon  the  case  of  Cleather  v.  Tteisden  [ubi 
sup.),  decided  in  this  court  in  the  year  18B4.  It 
was  said  that  that  case  established  that  it  was 
not  part  of  the  business  of  solicitors  to  take  over 
for  custody  bonds  payable  to  bearer,  and  conse- 
quently when  one  partner  had  done  so  without  his 
other  partners  being  aware  of  it.  they  were  under 
no  liability  if  he  misappropriated  them.  I  do  not 
think  that  case  covers  the  present  case.  In  the 
view  which  I  take  these  bonds  were  not  handed  to 
Mr.  Bew  merely  for  safe  custody;  they  were 
handed  to  him  in  connection  with  a  mortgage 
transaction  which  he  was  carrying  out  in  order 
that  they  should  pass,  by  being  handed  to  him, 
to  the  lenders  for  whom  he  was  acting,  as  col- 
lateral security.  But  it  is  to  be  observed  that,  in 
the  case  of  Cleather  v.  Tieisden  (ubi  sup.),  Bowen, 
L.J.  said :  *'  The  claim  is  against  the  firm  to 
which  Parwer  belonged  in  respect  of  the  custody 
of  certain  bonds  by  Parker.  This  is  conceded  to 
be  beyond  the  ordinary  scope  of  the  business  of 
solicitors,  though  of  course  it  may  be  brought 
within  it  by  special  circumstances."  There  was 
therefore  thei*  no  evidence.  It  was  conceded  by 
those  who  were  arguing  the  case  that  such  a 
ti-ansaction  was  beyond  the  ordinary  scope  of  the 
business  of  solicitors.  It  cannot  lie  said,  therefore, 
that  in  that  ca£e  it  was  held  as  a  matter  of  law 
to  be  so,  because  obviously  when  that  had  been 
conceded  as  a  matter  of  fact,  any  finding  as  a 
matter  of  law  would  have  been  superfluous.  So 
that  I  do  not  think  that  case  can  be  taken  as  a 
decision  in  point  of  law  that  such  a  transaction 
would  be  beyond  the  scope  of  the  solicitors' 
authority..    As  the  Lord  Justice  said,  it  must 


depend  upon  the  speeial  circnmstajioes,  and  eer- 
tamly,  if  it  .■wen  to  appear  that  it  had-been  part 
of  the  practioe  of  solicitors  im  the  city  of  Loadn 
to  take  Mcnrities  of  this  -  deaeription  for  safe 
custody,-  or  if,  indeed,  in  the  case  ol  a  par- 
ticular firm,  it  appeared  that  sodi  had  been 
the  practice,  the  case  would  have  been  one  tiut 
would  have  required  the  consideration  of  ihe 
courts  to  determine  whether  in  the  case  of  that 
firm,  at  all  events  if  not  generally,  it  was  not 
a  matter  within  the  scope  of  the  authority  of 
one  of  the  partners.  I  should  say  snbrtui- 
tially  that  that  decision  appears  to  me  to  have 
amounted  to  this,  that  Parker  had  really  taken 
chiurge  of  tJieee  bonds  for  a  client  as  a  peraonal 
matter  as  between  him  and  that  dient.  He  had 
acted  as  a  solicitor,  of  course,  still  not  u  i 
member  of  the  firm,  but  as  an  individual.  Tfa&t 
seems  to  have  been  the  conclusion  at  which 
the  court  arrived,  and  there  were  undoubted^ 
circumstances  which  point  to  that  conclosien 
to  which  it  is  not  necessary  to  refer  further. 
Bowen,  L. J.  savs  this :  "  That  the  bonds  i>ei« 
in  the  custody  of  Parker  is  common  ground.  The 
real  question  is  whether,  in  letters  for  n^eh 
the  firm  are  responsible,  language  has  been  need 
which' would  justify  the  plaintiffs  in  assmmsg 
that  Parker's  custody  was  the  enatody  of  the 
firm."  I  have  a  difficulty  in  seeing  how  in  this 
case  that  point  can  be  doubted.  Letters  for  which 
the  firm  were  i-esponsible,  letters  I'elating  to  the 
previous  transactions  to  which  I  have  alluded, 
passed  thi-ough  the  letter-book  of  the  firm,  and 
charges  made  by  the  firm  were  paid  by  the  plain- 
tiff. I  have  a  difficidty  in  seeing  how  those  ck- 
cumstances  could  be  used  otherwise  than  to  jnstifr 
the  plaintiff  in  assuming  that,  when  Mr.  Be» 
received  those  bonds,  he  i-eceived  them  not  as  an 
individual,  but  received  them  on  behalf  of  the 
firm,  and  that  his  receipt  of  them  was  the  receipt 
of  the  firm.  In  Fry,  L.  J.'s  judgment,  in  Cleaihtr 
V.  Twisden  {ubi  tup.),  he  says  this  :  •'  He  was 
advising,"  that  is  Parker,  "the  trustees  in  the 
realisation  of  the  property,  and  I  do  not  doubt 
that,  as  to  any  parts  such  as  the  mortgages  which 
were  received  by  Parker  for  distribution,  the  firm 
would  be  responsible ;  but  as  to  the  bonds  th^ 
were  not  received  for  the  purpose  of  distribution, 
but  for  safe  custody  long  oefore  the  distribution 
began."  Therefore,  if  circumstances  such  as  these 
had  been  brought  before  the  court  which  decided 
Cleather  v.  Twisden  [ubi  sup.),  and  they  had  been 
aware  of  a  previous  transaction  such  as  that  which 
we  are  aware  of  here,  and  had  seen  that  shares 
were  received  in  connection  with  the  mortgage 
transaction  in  the  way  I  have  described,  I  see  no 
reason  to  think  that  they  would  have  come  to  any 
other  conclusion  than  that  at  which  we  haw 
arrived.  But  then  it  is  said  on  behalf  of  fte 
plaintiff  that  the  defendants  Moules  are  respon- 
sible for  these  shares,  and  the  receipt  of  them  by 
Mr.  Bew  was  a  receipt  on  their  behalf ;  that  he  held 
them  on  their  behalf,  and  whatever  the  liability  of 
the  firm  to  the  defendants  Moules,  they  cannot  call 
upon  the  plaintiff  to  repay  the  sum  lent  withoat 
not  only  reconveying  to  him  the  freehold  property, 
but  also  giving  up  to  him  these  De  Beers  shares. 
In  order  to  establish  this  case  I  tiiink  they  w^ 
make  out  two  things :  first,  that  Mr.  Rew  did  m 
fact  receive  and  hold  these  De  Beers  shaws  for 
the  Moules ;  and  next,  that  he  did  so  with  1W 
authority  of  the  Monies.  Ijfew  J  have  not  '*** 
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asUigfied  that  he  did  in  fact  receive  them,  or  ever 
intended  to  receive  them  and  hold  them  for  the 
Monies.    No  doubt  he  led  Mr.  Rhodes  to  believe 
that  he  did ;  bat  that  is  qnite  a  different  question. 
The  case  is  a  very  peculiar  one.    Mi-.  Rew.  when 
he  drew  the  mortgage  from  Mr.  Rhodes  to  the 
Moules,  made  himself  a  mortgagee  without  any, 
not  only  authority  to  do  so,  but  any  legitimate 
reason  for  doing  so.    He  was,  of  course,  not  a 
mortgagee.     He  had  told  Mr.  Rhodes  that  the 
mortgagees  would  require  some  collateral  security, 
and  that  he  thought  they  would  take  the  De  Beers 
ahares.    He  had  no  communication  on  the  subject 
with  the  Monies  at  all ;  they  never  required  furthei- 
security.    They  never  told  him  that  they  were 
jiot  satisfied  with  the  security  of  the  freehold 
property,  and  he  never  communicated  with  them 
on  the  subject.    He  told  Mr.  Rhofles  that  it  was 
by  arrangement  with  them  that  the  shares  were 
to  be  left  in  the  custody  of  the  fii-m.    No  such 
arrangement  had  been  made,  and  there  was  no 
commimication  again,  as    1  have  said,  on    the 
subject.     We  know  that  Mi-.  Rew  had  commenced 
the  Stock  Exchange  transactions  which  ultimately 
led  to  his  ruin  at  a  date  prior  to  this,  namely,  in 
the  January  of  this  year,  and  he  ultimately  did 
dispose  of  those  shares  as  his  own.    Under  those 
ictrcumstanoes,  in  the  absence  of  any  evidence  that 
Mr.  Rew  ever  identified  the  shares  as  the  Moules', 
put  them  in  an  envelope,  wrote  their  name  on 
them,  or  did  anything  to  earmark  them  as  the 
Monies',  and  in  view  ot  the  falsehoods  and  irregu- 
larities  to  which  I  have  referred,  I  cannot   be 
satisfied  that  at  the  time  he  received  those  shares 
he  ever  meant  to  hold  them  really  for  the  Moules. 
But,  even  if  he  did,  is  there  evidence  that  he  had 
authority  to  receive  and  hold  these  shares  on 
behalf  of  the  Moules,  so  as  to  make  them  liable  P 
It  was  not  suggested  that  he  received  any  express 
authority,  or  that   they  ever  heard  anything  of 
the  transaction.    But   it   is   said  that  ne  had  a 
general  authority,  that  the  whole  of  the  business 
in  connection  with  the  estate  in  which  they  were 
interested  was  left  so  entirely  to  Mr.  Rew,  and 
that  he  was  intended  to  be  by  them  absolutely 
master  of  the  situation,  taking  what  ^  pleased, 
and  doing  what  he  pleased.    Now,  I  have  read 
the  correspondency  and  it  conveys  to  my  mind 
Dreoisely  the  opposite  impression.    I  do  not  find 
Mrs.  Monies  leaving  everything  to  him  in  that 
blind  way  at  all.    She  required  to  know  about 
everything.    He  professed  to  teU  her  about  every- 
thing.    He  asked  her  approval  at  every  step,  and 
that  approval  was   conveyed,  and  doubts  were 
sometimes  suggested ;  and  seeing  that  she  never 
learned,  and  neither  of  the  Moules  ever  learned, 
that  these  shares  had  been  taken  for  them  by  Mr. 
Rew,  or  rather  held  for  them  by  Mr.  Rew  or  the 
firm,  it  seems  to  me  that  it  would  be  somewhat 
extravagant  to  arrive  at  the  conclusion,  notwith- 
standing all  that,  that  they  were  held  by  the  firm 
or  Mr.  Rew  for  the  Moules,  or  that  having  been 
in  effect  handed  to  them  they  had  become  respon- 
eible  for  them.    For  these  reasons  I  am  unable 
to  come  to  the  conclusion  that  the  defendants  the 
Monies  are  liable.    I  do  not  think  that  the  defen- 
dant firm,  who  undoubtedly  received  these  shares 
from  Mr.  Rhodes,  have  discharged  themselves  of 
liability.    It  follows  in  the  result,  I  think,   as 
.regards  the  Moules,  that   thd  appeal  should  be 
dismissed  with  costs,  and,  as  regards  the  other 
defendants,  that  the  judgment  must  be  reversed. 


with  the  usual  result,  and  judgment  should  be  for 
the  plaintiff. 

LiNDLEY,  L.J. — ^In  this  case  the  plaintiff  seeks 
to  make  four  defendants  liable  for  the  loss  of 
certain  share  certificates  transferable  to  bearer, 
and  given  to  him  bjr  one  Rew,  and  misappropriated 
by  Rew.  Rew  is  said  to  ha/e  obtained  these  share 
certificates  from  the  plaintiff  as  agent  for  the 
defendants  the  two  Monies,  and  as  partner  of  the 
defendants  Hughes  and  Masterman.  It  is  sought 
to  make  all  four  defendante  liable  as  Row's  prin. 
cipals;  but,  although  the  plaintiff  relies  on  tlie 
law  of  agency  in  order  to  establish  liability  on  the 
part  of  aJl  the  defendants,  the  plaintiff's  case 
against  Row's  cliente,  the  two  Moules,  is  so  diffe- 
rent from  his  case  against  Row's  partners  that  it 
is  necessary  to  examine  the  two  cases  separately. 
I  will  first  take  the  cq«e  made  against  Hu^es 
and  Masterman,  who  weve  Row's  partners.  The 
law  applicable  to  the  case  against  them  is  thus 
stated  in  sect.  11  of  the  Partnership  Act  1890 : 
"  In  the  following  cases,  (a)  where  one  partner, 
acting  within  the  scope  of  his  appai-ent  authority, 
receives  the  money  or  property  of  a  third  person 
and  misapplies  it;  and  (b)  where  a  firm  in  the 
course  of  its  business  receives  money  or  ■property 
of  a  third  person,  and  the  money  or  property  so 
received  is  misapplied  by  one  or  more  of  the 
partners  while  it  is  in  the  custody  of  the  firm,  the 
firm  is  liable  to  make  good  the  loss."  Sect.  12  says : 
"Every  partner  is  liable  jointly  with  his  co- 
partners, and  also  severally,  for  everything  for 
which  the  firm  while  he  is  a  partner  therein 
becomes  liable  under  either  of  the  two  last  pre- 
ceding sections.  Now,  the  facte  bring  this  case 
within  this  enactment.  Rew,  Hughes,  and  Master- 
man  were  partners,  and  Rew  certainly  wasacting  ifi 
his  transactions  with  the  plaintiff  as  'a  member  of 
the  firm.  The  plaintiff  wanted  to  borrow  money 
on  some  property  in  Northamptonshire,  and  he 
applied  to  Rew  as  a  solicitor  to  assist  him  to 
effect  the  necessary  mortgage.  Some  clients  of 
the  firm,  viz.,  the  two  deiendante  Moules,  were 
said  to  be  willing  to  lend  the  money ;  but,  the 
plaintiff's  interest  in  the  land  being  subject  to  an 
annuity,  Rew  said  that  the  rents  were  not  suffi- 
cient to  cover  the  interest,  and  that  the  plaintiff's 
shares  might  be  brought  in  as  further  security. 
Accordingly,  on  the  28th  Aug.  1891,  the  plaintiff 
obtained  the  shares  from  his  orokers,  and  lodged 
them  with  Rew.  At  the  same  time  the  plaintiff 
executed  a  mortgage  of  the  land  referred  to,  and 
left  that  also  with  Rew.  So  far  the  transaction  was 
an  ordinary  business  transaction,  and  such  as  soli- 
citors are  in  the  daily  habit  of  conducting.  It  is 
every  day's  practice  for  a  solicitor  to  act  for  both 
borrower  and  lender  in  a  mortgage  transaction, 
and  to  receive  from  the  lender  the  money  to  be 
lent  to  the  borrower  in  order  to  hand  it  to  him  ; 
and  to  receive  from  the  borrower  the  deeds  and 
other  securities  on  which  the  money  is  raised,  and 
to  keep  those  deeds  and  securities  for  the  lender 
until  he  wants  them,  or  until  the  loan  is  paid  off. 
What  Rew  did  was  neither  more  nor  less  than  to 
receive  the  plaintiff's  shaxe  certificates  as  part  of 
an  ordinary  business  transaotion  of  this  descrip- 
tion. It  is  said  that  the  ordinary  course  of  business 
does  not  extend  to  the  receipt  of  seourities  pay- 
able to  bearer.  But  there  is  no  authority  for  tins 
proposition,  nor  is  there  any  evidence  to  show 
that  this  is  so  in  fact.  Moreover,  there  is  evidence 
to  show  that  this  firm,  at  all  eventa,4eceivedaach 
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secnritiee  for  the  plaintiff,  if  not  also  for 
other  clients.  The  only  conclusion  at  which 
I  can  arrive  is  that  the  plaintiff's  certificates 
came  into  Bew's  hands  when  acting  within  the 
scope  of  his  apparent  authority.  The  case  is  thus 
brought  within  the  first  half  of  sect.  11  of  the 
Partnership  Act  1890.  But  it  is  also,  I  think, 
brought  within  the  second  half.  Certain  letters 
and  accounts  and  other  evidence,  coupled  with 
the  facts  to  which  I  hare  already  alluded,  justify 
the  inference  that  the  plaintiff's  certificates  were 
received  by  the  firm  in  the  ordinary  coui-se  of  its 
business.  I  should  not  Lesitate  to  draw  this 
inference  myself.  The  case  of  Cleather  v.  Twiiden 
{ubi  snp.\  on  which  the  defendants  so  much  relied, 
is  clearly  distinguishable  from  the  present.  The 
securities  there  were  deposited  for  safe  custody 
only.  They  did  not  come  into  the  hands  of  the 
firm  (or  of  any  of  its  members)  as  part  of  a  trans- 
action which  was  being  conducted  by  the  firm  (or 
any  of  its  members)  in  the  ordinary  course  of 
business.  There  was  no  business  being  conducted 
except  the  deposit  itself.  But  in  the  rerr  same 
case  it  was  conceded  that  the  firm  was  liable  for 
money  received  by  one  of  the  partners  for  invest- 
ment on  mortgage  and  misapplied  by  him.  I  pass 
now  to  the  case  of  the  two  Monies.  It  is  con- 
tended that  Bew  obtained  the  plaintiffs  share 
certificates  for  them,  and  with  their  authority,  and 
that  this  receipt  was  their  receipt,  and  that  they 
are  consequently  liable  for  their  value.  It  is 
abundantly  plain  that  Rew  purported  to  act  for 
them  in  this  matter.  Kekewich.  J.  appears  to  have 
thought  that  the  Moules  could  not  nave  ratified 
what  Rew  did.  I  cannot  agree  with  the  learned 
judge  on  that  point.  In  my  opinion  the  Moules 
could  have  ratified  Bew's  acts  and  have  held  the 
certificates  as  part  of  their  security,  if  they  had 
been  so  minded.  But  they  never  did,  and  of 
course  they  disclaimed  all  interest  in  the  certifi- 
cates when  they  knew  the  facts.  Bew's  authority 
to  act  for  them  in  this  matter  is  not  proved ;  and 
my  own  conclusion  from  the  evidence  is  that  he 
had  no  snch  authority.  The  Monies  never  knew 
anything  about  the  shares  until  Bew  absconded. 
They  had  agreed  to  lend  their  money  on  the 
plaintiff's  I^rthamptonshire  estates;  and  they 
authorised  Bew  to  act  for  them  in  that  matter. 
When  he  got  the  plaintiff's  certificates  no  docu- 
ment was  ever  signed  to  show  that  they  were  part 
of  the  Moules'  security.  It  is  said  that  the  Monies 
left  everything  to  Bew ;  but  "  everything  "  is  a 
large  and  vague  word.  No  doubt  they  left  him 
to  manage  everything  incidental  to  carrying  out 
the  mortga^  which  they  authorised.  But  they 
never  left  him  free  to  accept  as  a  security  any- 
thing more  than,  or  different  from,  the  mortgage 
whion  they  had  approved.  The  agency  in  this 
case  is  not,  in  my  opinion,  established,  and  there 
having  been  no  ratification  there  is  no  liability  on 
the  Monies'  part.  The  appeal  must  therefore  be 
dismissed  with  costs  as  against  the  Monies ;  but 
it  must  be  allowed  with  costs,  both  here  and  below, 
as  against  Masterman  and  Hughes ;  and  they 
must  be  declared  jointly  and  severally  liable  for 
the  value  of  the  shares  the  certificates  of  which 
Bew  misappropriated,  and  there  must,  if  necessary 
be  an  inqmry  as  to  such  value,  and  Masterman 
and  Hughes  must  be  ordered  to  pay  the  costs 
of  it. 

Smith,  L.J. — It    is    unnecessary  for    me  to 
recapitulate  in  detail  the  facts  of  this  case,  for 


those  which  are  material  have  been  fully  dedt 
with  by  the  Lord  Chancellor  and  Lindley,  L.J. 
But,  as  I  am  differing  fi-om  part  of  a  judgment  d 
the  learned  judge  in  the  court  below,  it  is  rizbt 
that  I  should  state  the  grounds  upon  whioi  I 
arrive  at  the  conclusion  I  do.  The  error  which,  ia 
my  opinion,  Kekewich,  J.  fell  into  was,  i> 
assuming  as  he  did  that  the  case  of  CleaOuT  v. 
Twiaden  (ubi  »tip.),  upon  its  facts  was  tbe 
equivalent  of  the  present ;  and  that  therefore  tbe 
questions  formulated  by  Bowen,  L.J.  in  that  case 
were  those  which  were  to  rule  in  this  case,  and  if 
answered  in  one  way  should  settle  this  case  in 
favour  of  the  defendant  solicitors.  It  is  tme  tliat 
the  present  case  and  Cleather's  case  (rM  sup.)  ta 
similar  in  this,  that  in  each  bonds  payable  to 
bearer  were  deposited  by  the  owner  with  one 
member  of  a  firm  of  solicitors  who  afterwards 
misappropriated  them.  But  when  the  facts  d 
each  case  are  ascertained  it  will  be  seen  that, 
although  there  is  this  prima  facie  likeness 
between  the  two  cases,  there  are  yet  radical 
differences  between  them.  In  the  first  place,  in 
the  present  c^^^  it  was  proved  that  at  the  time 
when  the  bonds,  the  subject  of  this  action,  wae 
deposited  with  Bew,  the  delinquent  partner,  f<B' 
the  purposes  of  the  loan,  t^e  plaintiff  was  a  clieit 
of  the  defendant  firm  to  the  knowledge  of  the 
partners  therein,  and  also,  as  found  by  Kekewich, 
J.,  that  the  plaintiff  throughout  the  transactions 
relating  to  the  pi-ocurement  of  the  loan  dealt  with 
Bew  as  a  member  of  the  firm.  No  such  facts 
were  proved  in  Cleather's  case  (ubi  sup.),  bntoD 
the  contrary  it  was  contended  by  the  defendant 
that  the  plaintiff  in  that  case  had  dealt  with 
Parker,  tbe  delinquent  pai-tner,  only  in  the 
characterof  a  private  friend,  and  not  as  a  member 
of  the  firm.  In  the  next  place,  it  is  not  conceded 
in  the  present  case  oa  it  was  in  Cleather's  case  (sH 
tup.),  tnat  it  was  not  within  the  ordinary  scope  of 
the  business  of  a  solicitor  to  receive  and  hold 
bonds  of  a  client  payable  to  bearer.  And  it  was 
proved  in  the  present  case  that,  upon  two 
occasions  prior  to  the  occasion  out  of  which 
this  action  arises,  tbe  firm  through  Bew  had 
received  from  the  plaintiff  bonds  payable  to 
bearer,  in  order  that  thev  might  obtain  loans  of 
money  thereon  on  behalf  of  their  clients  the 
plaintiff,  and  had  been  paid  for  so  doing  by  the 
plaintiff.  The  deposit  of  the  bonds  in  the  present 
case  was  made  by  the  plaintiff  with  Bew  for  the 
purpose  of  procuring  a  loan  which  the  firm  through 
Bew  had  undertaken  to  procure  if  possible  for  me 
plaintiff,  whereas  in  Cleather's  case  (vhi  tup.)  it 
was  found  by  the  court  that  the  bonds  were  not 
deposited  vrith  Parker  for  the  purposes  of  any 
business  the  firm  was  then  transacting  for  the 
plaintiff,  but  were  deposited  with  Parker  for  safe 
custody.  Again,  evidence  in  the  present  case  was 
given  that  the  defendant  firm  were  in  the  habit  of 
receiving  from  and  holding  for  cUente  bonds  wj- 
able  to  bearer  as  well  as  cash ;  whereas  in  Cle<Uneri 
case  (ubi  tup.)  it  was  shown  that  the  defendants 
therein  were  not  in  the  habit  of  so  doing.  Tbe 
letters  to  the  plaintiff,  for  which  the  defendant 
firm  are  responsible  in  my  judgment,  are  such  as 
to  justify  tne  plaintiff  in  concluding  that  Bew's 
custody  of  the  bonds  was  that  of  the  firm ;  wheww 
the  letters  in  Cleather's  case  (ubi  sup.)  were  hew 
by  the  court  npt  to  do  so.  And  lastly,  in  Cfeafla"* 
case  (ubi  tup.)  there  were  no  dealings  by  the  &* 
with  the  coupons  of  the  bonds^as  in  this  case^  "■i 
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no  accounts  were  sent  to  the  plaintiff;  whereas 
accounts  were  sent  to  the  plaintiff  by  the  firm  in 
the  present  case.    That  these  constitute  radical 
differences    between   the    two    cases    cannot  be 
denied,  and  in  my  judgment  Cleaiher's  case  {ubi 
«up.)  (which  the  learned  judges  who  decided  it  in 
this  court  declared  to  be  a  case  upon  the  border 
line)   by  no  means  governs  the  present.    Now, 
what  have  we  in  this  case  ?    We  have  it  proved 
that  the  position  of  solicitor  and  client  esieted 
between  tne  defendant  firm  and  the  plaintiff,  in 
relation  to  the  proposed  loan  of  60002.    to    the 
plaintiff.     Then  on  two  previous  occasions  the 
defendant  firm  had  also  acted  as  his  solicitors  in 
obtaining  loans  of  money  for  him.    That  upon  all 
three  occasions  Rew,  on  behalf  of  the  firm,  had 
transacted  the  plaintiff's  business.    That  upon  all 
three  occasions  shares  to  bearer  were  deposited  by 
the  plaintiff  with  Hew  to  be  utilised  in  obtaining 
the  loans  negotiated  by  the  firm  through  Hew. 
That  the  plaintiff  believed,  and  was  well  warranted 
in  believing,  from  letters  and  accounts  i-eceived  by 
him,  and  for  which  the  firm  were  responsible,  that 
Rew    was    acting   on   behalf  of   the   firm  both 
in    negotiating    the    loan    and    receiving    and 
holding  the  bonds  for  that  purpose.    It  is  true 
that  the  partners  did  not  know  of  the  deposit 
of   these    bonds    to  bearer  with  Bew;    but,  in 
my     judgment,     this     is     immaterial    if     the 
firm    were    the    solicitors    of    the    plaintiff    in 
negotiating  the  loan  for  the  plaintiff,  and  Hew 
was   acting  upon  the  firm   business  within  the 
scope  of  his  authority  when  he  negotiated  the 
loan  and  received  the  bonds  for  that  purpose.    I 
cannot  myself  see  what  ground  there  is  for  hold- 
ing upon  the  proved  facts  of  this  case  that  Rew 
was    acting  outside  the  scope  of  his  apparent 
authority  in  the  third  transaction  when  he  was 
acting  within  the  scope  of  that  author!^  in  the 
two  prior  transactions,  and  for  which  the  firm  have 
sent  in  bills  and  been  paid.    In  my  judgment, 
these  prior  transactions,  the  proved  fact  that  the 
defendant  firm  did  receive  and  hold  securities  of 
their  clients  whether  bonds  payable  to  bearer  or 
not,  as  also  costs,  the  letters  and  accounts  received 
by  the  plaintiff,   all   constitute    evidence    from 
which  only  one  inference  can  be  drawn,  which  is, 
that  Rew  was  acting  within  the  authority  granted 
to  him  by  bis  partners  in  negotiating  the  loan  for 
the  plaintiff,  and  in  receiving  and  holding  the 
bonds  for  that  purpose,  and  it  cannot  be  main- 
tained that  he  was  not.    It  is  clear  from  the  last 
passage  in  the  judgment  of  Fry,  L.J,  in  Cleather'e 
case  (uM  sup.)  that  the  learned  judge,  even  upon 
the  facts  proved  in  that  case,  was  of  opinion  that, 
if  the  bonds  had  been  deposited  with  Parker  upon 
firm  business,  the  firm  would  have  been  respon- 
sible, for  he  says :  "  I  do  not  doubt  that  as  to  any 
parts  snch  as  the  mortgages  which  were  received 
"J  Parker  for  distribution  " — i.e.,  the  firm  busi- 
ness— "  the  firm  would  be  responsible ;  but  as  to 
the  bonds,  they  were  not  received  for  the  purpose 
of  distribution,  but  for  safe  custody  long  before 
the  distribution  began  " — i.e.,  not  upon  firm  busi- 
ness.   Inmy  judgment  upon  the  facts  of  this  case, 
the_  innocent  partners  of  Rew  ai-e  liable  to  the 
plaintiff  to  make  good    Rew's    defali  ations    as 
regards  these  bonds,  and,  consequently,  that  the 
^ppeal  of  the  plaintiff  as  to  the  case  of  the  defen- 
^■fflt  solicitors  must  be  allowed  and  judgment 
etttcr»i  for  the  plaintiff  against  them.    As  to  the 
plaintiff's  appeal  against  the  lioules,  I  agree  that 


it  should  be  dismissed  for  the  reasons  given  by 
the  Lord  Chancellor  and  Lindley,  L.J.,  and  that 
as  to  this  the  learned  judge  was  correct  in  the 
j  ucgment  he  arrived  at. 

Sir  Richard  Webster,  Q.O. — ^It  is  necessary  that 
there  should  be  an  inquiry,  because  the  defendants 
Hughes  and  Masterman  would  only  be  liable  to 
replace  the  loss  actually  sustained  oy  the  plains 
tiff.  They  might  be  able  to  replace  the  shares  at 
a  less  price  than  they  fetched  when  sold  by  Rew. 
[Warmington,  Q.O. — That  matter  was  settled  at 
the  trial  before  Kekewich,  J.  The  proceeds  of 
the  sale  were  agreed  at  5241Z.  4».  6d.  The  plain- 
tiff is  entitled  to  that  sum  plus  interest.  An 
inquiry  will  not  be  required.]  The  plaintiff  mighty 
have  elected  to  take  one  of  two  courses.  He 
might  have  adopted  the  sale  and  made  the  defen- 
dants liable  for  the  proceeds  with  interest,  or  he 
might  have  required  them  to  put  the  shares  back^ 
[The  LoBD  Chancellor. — ^He  is  entitled  to  the 
value  at  the  time  of  conversion.  He  claims  the 
loss  that  he  has  sustained.]  If  the  shares  are 
given  back  he  can  sustain  no  loss.  [The  LosD 
Chancellor. — The  shares  have  not  been  given 
back,  they  have  been  sold.  He  is  entitled  to  say, 
"  You  sold  my  shares  for  so  much,  give  me  the 
money."]  This  was  a  standing  mortgage.  The 
plaintiff  could  not  have  sold  the  shares  without 
the  consent  of  the  defendants  the  Monies,  because 
the  shai-es  were  subject  to  the  mortgage  to  the 
Monies.  The  gist  of  the  plaintiff's  claim  is,  that 
he  could  not  have  recovered  the  shares  until  he 
bix>ught  this  action.  If,  when  the  writ  was  issued, 
it  had  been  answered  by  handing  over  to  the 
plaintiff  the  shares,  that  would  have  relieved  the 
defendants  Hughes  and  Masterman  from  alt' 
further  liability.  And  if  the  shares  could  now 
be  obtained  and  handed  back  to  the  plaintiff,  that 
would  relieve  these  defendants.  They  are  enticed 
to  make  good  these  shares  if  they  can. 

The  Lord  Chancellor. — The  shares  need  not 
have  remained  with  Mr.  Rew,  for  this  reason :  I£ 
the  true  view  is  that  Mr.  Rew  did  not  really 
arrange  for  them  as  part  of  Monies'  secuiHty,  he 
has  eSl  this  time  been  improperly  keeping  them 
by  a  deception  from  the  plaintiff.  All  the  plain- 
tiff says  is,  "  You  have  sold  my  shares  ;  my  shares 
hare  realised  so  much,  and  I  ask  you  for  the 
money." 

Lindley,  L.J. — I  think  that  that  is  the  law,  I 
confess. 

Smith,  L.J.-Yes,  I  agree.         ^^^^  ^^^^^ 

Solicitors  for  the  appellant.  Bridges,  Saictell, 
Heywood,  Ram-,  and  JHbdin. 

Solicitors  for  the  respondents,  Hempson  and 
Elgar ;  Janson,  Cobb,  Pearson,  and  Co. 
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HIGH   COURT   OF  JUSTICE. 


GHANCERY  DIVISION. 

May  24  and  Oct.  25. 

(Before  STiBLiNa,  J.) 

Ex  parte  Vicab  of   Castle  Bttham  and  Ex 

parte  SIidland  Bailwat  Compant.  (a) 

Settled  lat^i — Qlehe  lands — Inclosure  Act — Award 

.  to  vieetr  "  and  hit  tueeeteora " — Settlement — 
Land  taken  ^  railumy  company  under  com. 
puUory  powert-^-Payment  into  court  of  purchase' 
money — Improvements — Terminable  rentcJuirge 
— BMemptvon — Capital  moneys — Lands  Clauses 
Consolidation  Act  1845,  s.  69— Settled  Land  Act 
1882,  u.  2.  21.  3-2— Settled  Lands  Acts  Avtend^ 
ment  Act  1887  (50  <fe  51  Vict.  e.  30),  ss.  1,  2. 

An  award  under  an  Inclosure  Act  to  a  «tear  "  and 
his  successors  "  does  not  constitute  a  settlement 
within  the  meaning  of  sect.  2  of  the  Settled  Land 
Act  1882. 

The  proceeds  of  the  sale  of  glebe  lands,  taken  by  a 
railway  company  under  its  compulsory  powers, 
and  paid  into  court  under  sect,  w  of  the  Lands 
Clauses  ConsolidaUon  Act  1845,  may  be  dealt 
with  under  sect.  32  of  the  Settled  Land  Act  1882, 
as  "  money  liable  to  be  laid  out  in  the  purchase 
of  land  to  be  made  subject  to  a  settlement.'' 

Be  Byron's  Charity  (48  L.  T.  Rep.  516;  23 
Ch.  Div.  171),  Bx  parte  Jesne  College,  Cam- 
bridge (50  L.  T.  Hep.  583 ;  W.  N.  1884.  p.  37). 
and  Re  Betblebem  and  Bridewell  HospitalB  (.53 
L.  T.  Rep.  558;  30  Ch.  Div.  o^l)  followed. 

AD'JOtTBNED  SUMMONS. 

Under  an  award  dated  the  18th  Sept.  1807,  and 
made  in  pursuance  of  an  Inclosure  Act  |43  Geo.  3, 
c.  Ixkxiii.),  the  commissioners  under  the  Act 
allotted  and  awarded  unto  the  then  vicar  "  and 
his  successors,  vicars  of  Castle  Bytham,"  certain 
plots  of  land,  which  from  that  time  were  treated 
and  enjoyed  as  part  of  the  glebe  lands  of  the 
vicarage. 

The  living  was  in  the  patronage  of  the  Bishop 
and  the  Dean  and  Ohaptor  of  Lincoln  alternately. 
In  1878  the  present  vicar  found  it  necessary,  in 
order  to  let  the  glebe  lands  to  an  advantage,  to 
erect  certain  farm  buildings  and  do  certain 
repairs  upon  the  lands,  and  for  that  purpose,  and 
with  the  consent  of  the  patrons  and  the  Inclosure 
Commissioners,  he  borrowed  6501.  from  the  Land, 
Loan,  and  Enfranchisement  Company,  on  a 
terminable  charge  upon  the  glebe  Was,  to  be 
repaid,  in  accorcEmce  with  a  oondition  imposed  by 
the  then  patrons,  by  half-yearly  payments  during 
a  period  of  twenty-five  years.  In  1879  and  1884 
he  borrowed  further  sums '  in  the  same  way.  All 
these  sums  were  laid  out  in  permanent  improve- 
ments (all  of  which  were  improvements  within  the 
meaning  of  the  Settled  Land  Acts),  and  very 
materially  increased  the  letting  value  of  the  glel>e 
lands. 

The  endowment  of  the  vicarage  consisted  of 
about  360  acres  of  glebe,  which,  in  the  year  1880, 
were  let  at  2851.  per  annum.  Deducting  the  land 
taken  by_  the  railway  company,  the  remaining 
lands,  owing  to  agricmtural  depression,  now  only 
produced  203Z.  per  annum,  and  the  total  net 
income  from  the  benefice  from  all  sources 
(exclusive  of  the  interest  on  the  money  in  oourtl 

ta)  BeporMd  by  W.  IviMir  Cook,  Esq.,  Bftrri«ter-at-Law. 


did  not  now  exceed  1902.,  oat  of  which  iJie  vicmr 
had  to  pay  752.  per  annnm  to  the  Land,  Loaxu  and 
Enfranchisement  Company,  leaving  a  net  incooie 
not  exceeding  1152. 

This  was  a  summons  taken  out  by  the  vicar. 
asking  that  out  of  a  sum  of  17862.,  which  had.  been 
paid  Into  court  by  the  Midland  Railway  Conopany. 
under  sect.  69  of  the  Lands  Clauses  Consolirlatkm 
Act  1845,  as  the  purchase  money  of  a  portion  of 
the  glebe  land  comprised  in  the  award  taken  by 
the  company  under  its  compulsory  powers,  a  som 
of  7U92.  might  be  applied  in  the  redemption  of 
these  rentcharges. 

Yate  Lee  for  the  summons. — The  Inoloeare  Act 
and  award  constituted  a  settlement  of  the  ^lebe 
lands  within  the  meaning  of  sect.  2  of  the  Settled 
Land  Act  1882.  That  being  so,  sect.  32  of  that 
Act  applies,  and  the  moneys  paid  into  court  under 
sect.  69  of  the  Lands  Clauses  Consolidation  Act 
1845  may  be  invested  or  applied  as  capital  moneys 
arising  under  the  Act  of  1882.  That  Act  has  been 
held  to  apply  in  the  case  of  the  pnrchaae  moneys 
paid  into  court  in  respect  of  liuid  belon^in^  to 
charities : 

Re  Byron't  Clutrity,  48  L.  T.  Bep.  SIS ;  23  Cb.  Div. 
171: 

Re  Bethlehem  atid  Bridewell  Soepitals,  S3    L.  T. 
Eep.  558  ;  30  Ch.  Div.  541 ; 

£r  parte  Jetut  College,  Cambridge,  SO  L.  T.  Bepu 
683 ;  W.  N.  1884.  p.  37. 

Formerly,  no  doubt,  terminable  rentcharg^  vrere 

not  withm  sect.  21  (ii.)  of  the  Act  of  1882 : 

Re  KnatehbtilVi  SettUd  Estate,  SI  L.  T.  Bep.  695: 
29  Ch.  Div.  588. 

But  they  are  now  specifically  included  by  aecka. 
1  and  2  of  the  Settled  Lands  Acts  (Amend- 
ment) Act  1887.  Ex  parte  Rector  of  JKirt- 
smeaton  ;  Re  Hull  Railway  and  Dock  Act  (2l> 
Ch.  Div.  203)  was  decided  before  the  passing 
of  the  Acts  of  1882  and  1887.  [Stibling,  J. 
— ^According  to  the  decision  in  Re  Smith  ;  Eg 
parte  London  and  North-Western  Railway  Com- 
pany and  Midland  Railway  Company  (60  L.  T. 
Bep.  77 ;  40  Ch.  Div.  386),  such  rights  as  arise 
under  sect.  32  of  the  Settled  Land  Act  1882  are 
dependent  upon  the  discretion  of  the  court.]  That 
is  no  doubt  so.  The  Act  of  1887  shows  the  adop- 
tion by  the  Legislature  of  the  principle  that,  where 
a  terminable  rentcharge  is  created  by  a  person 
having  only  a  limited  interest,  capital  moneys  may 
be  applied  in  payment  off  of  such  charge.  Many 
of  the  improvements  authorised  by  sect.  25  of  the 
Settled  Land  Act  1882  are  merelv  temporary.  The 
improvements  here  are  all  witLin  sect.  9  of  the 
Improvement  of  Land  Act  1864,  which  is  expressly 
extended  by  sect.  30  of  the  Settled  Land  Act 
1882. 

Wace  for  the  patrons. — The  patrons  oppose  the 
present  application  on  two  gp-ounds :  (1)  uiat  the 
court  has  no  jurisdiction  to  grant  it ;  and  (2i,  if  it 
has,  this  is  not  a  case  in  which,  having  regard  to 
its  circamstanoes.  the  court  ought  to  exercise  such 
jurisdiction  in  favour  of  the  applicant.  Money 
paid  into  court  nnder  the  Lands  Clauses  Con- 
solidation Act  1845  cannot  be  applied  in  the 
payment  off  of  terminable  charges : 

Re  Louth  and  Ea>t  Coast  Railway  Company :  £r 

parte  Rector  of  Grimoldby,  2  Ch.  Div.  385: 
£.1'  parte  Rector  of  Kirksmeaton ;  Re  BuU  SaHtng 
and  Dock  Act  (ui»  sup.). 
A  terminable  rentcharge  was  not  an  improvMMnt 
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within  sect.  32  of  tiie  Settled  Land  Act  1882,  bnt 
liaa  been  expressly 'made  so  1^  the  Settled  Laadg 
Acts  (Amendment)  Act  1887,  s.l.  To  entitle  the 
applicant  to  the  benefit  of  those  Acts  4ie  mnst 
show  that  the  land  in  question  is  held  under  a 
settlement,  and  that  the  improvements  are  for  the 
benefit  of  the  settled  land:  (Settled  Land  Act 
1882,  8.  25.)  He  most  also  show  that  the  rent- 
charge  was  created  for  the  purpose  of  paying  off 
the  money  expended  on  the  improvements.  Here 
I  submit  the  glebe  is  not  "  settled  land "  within 
the  definition  contained  in  sect.  2  of  the  Act  of 
1881 ;  and,  further,  that  the  land  added  to  it  under 
the  Inclosnre  Act  and  the  award  made  thereunder 
is  not  *'  settled  land,"  for  it  was  limited  to  the 
then  vicar  as  a  corporation  sole.  Assuming,  how 
ever,  that  the  land  so  added  were  "  settled  land.'' 
such  addition  would  not  make  the  whole  of  the 
glebe  settled  land.  Again,  if  the  application 
were  granted,  the  effect  would  be  to  depreciate  the 
value  of  the  advowson,  and  it  was  for  this  reason 
that  the  then  patrons  made  it  a  condition  of  their 
consent  to  the  raising  the  money  by  the  vicar,  that 
the  piincipal  and  interest  on  the  loan  should  be 
made  repayable  in  instalments  extending  over 
a  period  of  twenty-five  years.  That  being  the 
baigain  between  the  parties,  the  court  ought  not 
to  interfere  to  alter  it.  Be  Byron's  Charily  {ubi 
»up.)  and  Be  Bethlehem  and  Bridewell  Hospital* 
(ubi  Slip.)  were  cases  of  charities,  and  ought  not 
to  be  extended  to  cases  of  ecclesiastical  land. 

Yate  Lee  replied. 

The  Midland  Railway  Company  did  not  appear. 

Cut.  adv.  vuli. 

Stiblinq,  J. — This  is  an  application  which 
raises  several  questions  not  free  from  difficulty 
under  the  Settled  Land  Acts.  In  the  view  which 
I  take  of  the  case,  it  is  not  necessary  that  1  should 
decide  every  point  which  has  been  raised,  but  I 
desire  to  take  some  notice  of  them  in  due  order. 
The  case  is  a  very  simple  one  as  regards  the  facts. 
The  application  is  made  by  the  vicar  of  Castle 
Bytham  in  Lincolnshire.  The  vicarage  is  in  the 
patronage  of  the  Dean  and  Chapter  of  Lincoln 
and  the  Bishop  aJtematelv.  It  appear^  that  there 
18  a  glebe  annexed  to  tte  vicarage  and  that,  in 
addition  to  what  may  technically  and  strictly  be 
called  the  glebe,  there  was  in  pursuance  of  an  old 
Inclosure  Act,  a  piece  of  land  allotted  and  awarded 
to  the  vicar  of  Castle  Bytham  and  his  successors. 
I  read  that  as  simply  a  limitation  to  the  vicar  in 
his  corporate  capacity.  The  award  was  made  not 
to  the  vicar  a^  an  individual,  personally,  but  to 
him  as  an  ecclesiastical  corporation  sole.  In 
process  of  time  the  Midland  Hailway  Company 
took  part  of  the  land  and  paid  the  purdiase 
money  into  court  where  it  stul  remains,  and  the 
mcome  has  been  paid  to  the  vicar  for  the  time 
J*ing  under  orders  of  the  court.  In  the  years 
1878,1879,  and  1884,  the  vicar  thought  it  desirable 
to  make  certain  improvements  in  the  way  of 
^'Bcting  farm  buildings  and  doing  certain  repairs 
on  the  glebe,  and  with  the  consent  of  the  patrons 
and  the  sanction  of  the  Inclosure  Commissioners 
ne  I'aised  certain  sums  for  the  purpose  of  making 
these  improvements,  all  of  which,  or  at  all  events 
J^'t'un  of  them,  were  improvements  within  the 
tonne  of  the  Settled  Land  Acts,  and  in  that  way 
**'to>n  sums  became  charged  upon  the  land  and 
**•«  repayable  by  half-yearly  instalments  ^read 
•ver  a  period  of  twenty-five  years.    The  consent 


of  the  patrons,  as  I  have  said,  was  given  to  tha^ 
form  of  raising  the  money,  ancl  they  limited  their 
consent  to  th»  loans  b^g  repayable  by  instal* 
ments  in  twenty-five  years,  which  nnder  the  thea 
existing  statute  was  the  longest  term  over  whioh 
such  payments  could  be  extended.    That  being 
the  state  of'  tJiings,  it  has  oome  to  p«ss,  front 
causes  with  which  we  are  all  unfortunately  bui 
too  familiar,  that  the  vtdue  of  the  glebe  land  to 
the  vicar  is  now  very  much  less  than  it  used  to 
be,  and    it  csnnot    be  doubted  that  he  heavily 
feels  the  pressure  of  the  payment  of  these  half- 
yearly   instalments    which    have   to    be    made, 
and    he    applies    to    the    court   that  a   porti<m 
of   the    fund   in    court    should    be    applied    in 
the  redemption  of  these  terminable  charges.  That 
cannot  be  done  except  under  the  powers  of  th« 
Settled  Land  Acts.    It  is  necessary,  in  order  that 
the  application  should  succeed,  first  of  all  to  show 
that  the  case  falls  within  the  terms  of  the  Settled 
Land  Act  1882 ;  and  secondly  that,  if  it  does,  th» 
case  is  one  in  whioh  the  court  ought  properly  to 
exercise  the  discretion  vested  in  it  oy  the  Settled 
Land  Act  1887  and  direct  the  payment.     With 
reference  to  the  question  of  the  discretion  of  th» 
court  to  make  any  order  at  all,  two  arguments 
have  been  urged,    f  ii-st  of  all,  it  is  said  that  tim- 
is  settled  land  within  the  meaning  of  the  Settled 
Land  Act  1882,  and  that  a  settlement  is  defined — 
reading  it  shortly — to  be  any  deed,  oopy  of  court- 
roll,Act   of    Parliament,    or    other    instrument, 
under  or    by  virtue  of  which  "  any  estate   or 
interest  in  land,  stands  for  the  time  being  limited 
to   or   in   trust   for    any   persons   by   way   of 
succession."      Now    that    raises    a    very   wide 
question,    because,  if    that    contention    be  well 
founded,  not  only  would  there  be  jurisdiction  in 
this  court  to  deal  with  the  money  in  court,  but, 
independently  of  the  court,  each  successive  vicar 
would    have    power    to  deal    with  the  land    in 
question  by  sale  or  lease  in  accordance  with  the 
provisions  of  the  Settled  Land  Acts.      This  is 
ecclesiastical  land,  and,  by  statute  of  13  !Eliz, 
c.  10,  vicars  are,  amongst  other  persons,  prohibited 
fix>m  alienating,  except  to  a  limited  extent,  any 
houses,  lands,  tithes,  tenements,  or  other  heredita- 
ments being  paivel  of   the  possessions  of    the 
vicarage.     The    restrictions    contained    in    that 
statute  have  been,  to  a  certain  extent,  removed  in 
modem  times,  bnt,  in ;  all  cases  I  believe,  aliena- 
tion  cannot   take    place    by    an     ecclesiastical 
corporation,  within  tne  meaning  of  that  statute, 
without  the  consent  of  the  Ecclesiastical  Commis- 
sioners, and  it  is  difficult  to  imagine  that  when 
the  Settled  Land  Act  1882  was  passed  the  Legis- 
lature intended  to  repeal  that  statute  as  to  the 
extent  of  alienation,  or  to  dispense  in  such  cases 
with  the  consent  of  the  Ecclesiastical  Commis- 
sioners to  alienation.    But,  in  truth,  it  seems  to 
me  that,  when  one  looks  at  the  definition  contained 
in  ^ect.  2  of  the  Act,  it  is  clear  that  under  the 
Inclosure  Act  and  the  award  the  estate  is  not 
limited  "  to  or  in  trust  for  any  persons  by  way  of 
succession."    Ko  doubt  the  land  is   awarded  to 
the  vicar  and   his  "  successors,"  but   the   word 
"  successors  "  is  simply  a  word  of  limitation  intro- 
duced, as  it  seems  to  me,  for  the  purpose  of 
showing  that  the  vicar  was  to  take  in  his  oorporato 
capacity  and  not  as  an  individual,  and  really  has 
no  greater  effect  than  the  word  "  heirs''   in  a 
limitation  to  A.  B.  and  his  heirs.    The  whole  fee 
simple  of  the  land  is  in  point  of  lav  vested  in  the 
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vicar,  anbject  to  certain  i-estrictions.  I  am  not, 
therefore,  prepared  to  hold  that  the  Act  and 
the  award  constitute  a  settlement  within  sect.  2 
of  the  Act  of  1882.  Bat  there  is  another  way  in 
which  the  matter  may  be  looked  at,  and  for  this 
purpose  the  material  section  is  sect.  32  of 
the  Act  of  1882,  which  provides  that  whei-e  under 
the  Lands  Clauses  Consolidation  Act,  any  money 
has  been  paid  into  court  and  is  liable  to  be  laid 
out  in  the  purchase  of  land  to  be  made  subject  to 
a  settlement,  such  money  may  be  invested  or 
applied  as  capital  money  arisine  under  the  Settled 
Land  Act,  as  if  it  had  been  authorised  by  the  Act 
imder  which  the  money  has  been  paid  into  court. 
Numerous  cases  have  been  decided,  beginning 
with  one  by  Fry,  L.J.  (when  a  judge  of  first 
instance),  in  which  an  interpretation  has  been  put 
on  the  language  of  that  section.  The  first  is  that 
of  lie  Byron'g  Charity  (nhi  lup.),  the  head-note  to 
which  is  as  follows  :  "  Lands  belonging  absolutely 
to  a  charity  were  taken  by  a  public  bc^y,  and  the 
purchase  money  paid  into  court  under  the  Lands 
Glauses  Act.  Held,  that  the  purchase  money  could 
be  dealt  with  under  the  provisions  of  sect.  !&  of  the 
Settled  Land  Act  1882,  as  '  money  liable  to  be  laid 
out  in  the  purchase  of  land  to  be  made  subject  to 
a  settlement.' "  The  very  point  was  raised  by  the 
learned  jud^  in  the  course  of  the  argument.  He 
«ays,  "  Can  it  be  said  that  the  purchase  money  of 
land  belonging  to  a  charity  absolutely,  is  liable  to 
be  laid  out  in  the  purchase  of  land  to  be  made 
subject  to  a  settlement  P"  And  it  was  argued  on 
behalf  of  the  petitioners,  that  sect.  32  of  the 
Settled  Land  Act  must  be  read  with  sect.  69  of 
the  Lands  Clauses  Act,  and  that  the  money  was 
settled  within  the  meaning  of  the  Lands  Glauses 
Act  sect.  69,  and  therefore  was  within  sect.  32  of 
the  Settled  Land  Act,  and  the  learned  judge  says : 
"  I  think  sect.  32  of  the  Settled  Land  Act  must 
be  read  with  sect.  69  of  the  Lauds  Clauses  Act, 
and  therefore  I  make  the  order."  When  one 
looks  at  sect.  69  of  the  Lands  Clauses  Act,  it 
appea,rs  obvious  that  the  word  "  settled  "  is  used 
in  a  much  wider  and  looser  sense  than  in  the 
Settled  Land  Act  1882.  As  was  pointed  out  in  Re 
Byron's  Charity  (ubi  sup,),  one  of  the  ways  in 
which  the  money  may  be  applied,  is  in  the 
discharge  of  incumbrances  "  affecting  the  land 
in  respect  of  which  such  money  shall  have  been 
paid, .or  affecting  other  lands  settled  therewith 
to  the  same  or  the  like  uses,  trusts,  or  purposes." 
And  it  may  be  applied  in  the  "  purchase  of  other 
lands  to  be  conveyed,  limited  ana  settled,  upon  the 
like  uses,  trusts,  and  purposes,  and  in  the  same 
manner  as  the  lands  in  respect  of  which  such 
money  shall  have  been  paid  stood  settled."  The 
word  used  is  "  settled,"  and  no  one  can  dispute 
that,  if  the  present  application  had  lieen  made 
under  the  Lands  Clauses  Consolidation  Act  for  the 
investment  of  the  fund  in  court  or  a  portion  of  it  in 
the  purchase  of  land  to  be  conveyed  to  the  use  of  ihe 
vicar  and  his  successors,  that  would  have  been  a 
proper  application  of  the  money,  and  the  land  so 
bought  would  have  stood  settled  to  the  like  uses 
as  the  land  taken  by  the  railway  company  stood 
settled  before  it  was  so  taken.  The  judgment  of 
Fry,  J.  amounts  to  this,  that  inasmuch  as  in  sect. 
69  the  word  "  settled  "  is  used  in  this  wide  and 
I>opular  way  the  like  interpretation  must  be  put 
on  the  word  "  settlement "  occurring  in  sect.  32  of 
the  Act  of  1882,  and  that  that  word  is  not  to  be 
there    read    as    having   the    strict    meaning    in 


accordance  with  the  definition  contained  in  sect 
2  (1)  of  that  Act.  The  matter  does  not  rest  akme 
on  the  authority  of  Fry,  J.,  great  as  that  aatboritj' 
would  1»y  itself  be,  but  his  decision  has  beea 
followed  without  question  and  apparently  witiwat 
argument,  first  by  Kay,  J.  (when  a  judge  of  fint 
instance)  in  Ex  parte  Jesus  College,  Cambriigi 
{ubi  sup.),  and  secondly  by  Chitty,  J.  in  & 
BethUhem  and  Bridewell  Hospitals  {ubi  stip.i.  So 
that  there  is  apparently  the  authority  of  ihm 
three  learned  ju^es  for  the  view  which  is  pressed 
upon  me.  Having  regard  to  that  weight  of 
authority,  I  am  not  prepared  to  take  upon  mjs^ 
to  say  that  that  interpretation  of  sect.  32  ia  ooe 
with  which  I  cannot  agree.  It  certainly  in  manj 
respects  appears  to  me  to  be  a  very  beneficial 
inteipretation,  as  it  enables  the  court  to  do  things 
which  may  well  have  been  within  the  purview  of 
the  Legislature.  At  all  events  I  am  not  prepued 
to  dissent  from  these  decisions,  although  I  might 
have  felt  some  difficulty  in  coming  to  the  same 
conclusion  in  the  first  instance.  Therefore  1 
assume  that  under  sect.  32  there  is  jurisdictioa  to 
deal  with  the  money  in  court  in  accordance 
with  the  provisions  of  the  Settled  Land  Acte 
in  the  way  suggested  by  the  appliciat. 
Now  under  the  Settled  Land  Act  1^2.  the 
money  could  not  have  been  so  applied.  It  -ns 
formerly  held  that  capital  moneys  could  not  be 
expended  in  the  redemption  of  terminable  charges 
of  this  kind.  That  was  so  decided  by  the  Court 
of  Appeal  in'  Be  KnatchbvWs  Settled  Estate  i.hM 
sup.).  Shortly  after  that  decision  the  Settled  Land 
Acts  ( Amendment)  Act  1887  was  passed  which  pro- 
vides that,  where  an  authorised  improvement  has 
been  made,  and  a  rentcharge  created,  any  capital 
money  expended  in  redeeming  such  rentcharge 
shall  De  deemed  to  be  applied  in  payment  of  an 
improvement  authorised  by  the  Act  oi  1882.  The 
language  is  peculiar,  but  it  provides  that  anj 
capital  expended  in  redeeming  a  rentcharge  is  tote 
deemed  to  be  applied  in  payment  for  the  improve- 
ment. I  need  not  say  that  there  is  a  discretion  in 
the  court  as  to  whether  the  money  shall  be 
so  applied  or  not.  There  are  a  number  of  vajs 
in  which  money  under  the  Act  may  be  appliei 
and  the  court  has  a  discretion  in  the  matter. 
That  is  not  and  cannot  be  disputed.  The 
question  then  arises  whether  this  is  a  proper  ease 
for  the  exercise  of  the  discretion  vestea  in  me.  I 
have  already  said  that  the  patrons  of  the  living, 
the  Bishop  and  Dean  and  Chapter  of  Lincoln,  gave 
their  consent  which  was  necessary  under  the  Act 
to  the  creation  of  the  charge,  on  the  terms  that 
the  charge  should  be  redeemed  within  a  limited 
period.  None,  I  understand,  of  the  ecclesiastical 
dignitaries  who  then  constituted  the  patrons 
are  now  living;  but  the  present  patrons  no» 
appear  and  object  to  the  order  being  made. 
Tliey  say.  and  say  truly,  that  the  expendi- 
ture of  this  sum  in  court,  which  represaita 
coi-pus,  would  diminish  the  value  of  the  ad- 
vowson  and  that  they  themselves  would  not 
have  consented  to  any  such  charge  bong 
created  in  perpetuity  ii  they  had  b«n  asked 
to  do  so  in  the  first  instance.  The  question  there- 
fore is,  ought  I  now  to  say  that  this  is  a  ppoper 
application  of  the  fund  in  court.  It  does  not  appw 
to  me  that  I  ought.  I  cannot  see  that  there  is  any 
hardship  on  the  vicar,  in  my  refusing  to  make  the 
order,  l^cause  I  am  simply  keeping  him  to  the 
bargain  he  made  with  his  eyes  open;  and  if  1 
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make  it  against  the  opposition  of  the  patrons,  I 
am  driving  them  into  a  oorgain  which,  as  they  say, 
they  never  made  and  never  contemplated.  I  do 
not  see  my  way  in  the  exercise  of  my  discretion 
to  grant  the  present  application. 

Solicitors :  Bouth,  Stacy,  and  Ccutle,  for  Staple- 
ton  and  HUdyard,  Stamford:  Paterson,  Snow, 
Bhxam,  and  Kinder,  for  J.  and  B.  Swan  and 
Bourne,  Lincoln. 


Oet.  26  and  Nov.  U. 
(Before  Stiblino,  J.) 
Be  Hume  ;  Fobbbb  v.  Hvme.  (o) 
Wm — Construction — Devise  to  charity  of  rever- 
sionary interest  in  land  —  WiU  made    before 
pasting  of  Mortmain  and  Charitable  Uses  Act 
1891 — Death  of  testatrix  after  passing  of  Act — 
Mortmain  and  Charitable  Uses  Act  18w  (51  &  52 
Vict.  c.  42),  s.  4 — Mortmain  and  Charitable  Usee 
Act  1891  (54  *  55  Vict.  e.  73),  s.  6. 
The  effect  of  the  Mortmmn  and  Charitable  Usee 
Act  1891  is  to  repeal  the  provisions  contained  in 
sect.  4  of  the  Mortmain  and  Charitable  Uses  Act 
1888,  so  far  as  they  relate  to  assurances  by  wiU  in 
the  case  of  testators  dying  after  the  passing  of 
the  later  Act,  and  a  gift  therefore  by  vml  of  land 
to  a  charity  is  valid,  nottouhstanding  the  fact 
that  the  interest  so  given  is  reversionary. 
BeBridger ;  Brompton  Hospital  for  Consumption 
V.  Lewis  (70  L.  T.  Bep.  204;  (1894)  1  Ch.  297) 
discussed. 
Adjourned  summons. 

Charlotte  Hume,  by  her  will  dated  the  24th  Oct. 
1890,  devised  her  residuary  real  and  personal 
estate  to  trustees  upon  trust  either  to  retain  it 
in  its  actual  state  of  investment,  or  to  sell 
and  convert  the  same  into  money,  with  full 
discretion  to  postpone  such  sale  and  conversion 
for  such  period  as  they  should  think  fit.  The 
testatrix  then  gave  certain  pecuniary  legacies  and 
created  certain  life  interests,  upon  the  detennina- 
tion  of  which  she  directed  the  whole  of  herresidue, 
or  such  part  thereof  as  might  be  lawfully  applic- 
able for  the  purpose,  should  go  and  belong  to  the 
charity  known  as  the  Croydon  Rescue  and  Pre- 
ventive Association,  and  in  case  such  charity 
should  hare  ceased  4>o  exist,  then  to  the  Croydon 
Hospital,  and,  subject  as  aforesaid,  she  declared 
that  her  trustees  should  hold  her  residuaty  estate 
upon  trust  for  the  plaintiff. 

The  testatrix  died  on  the  6th  March  1892 
possessed  of  certain  real  estate. 

On  the  5th  Aug.  1891  in  the  interval  between 
the  will  of  the  testatrix  and  her  death  the  Mort- 
main and  Charitable  Uses  Act  1891  came  into 
operation. 

This  was  an  originating  summons  taken  out  by 
the  plaintiff  asking  the  opinion  of  the  court  upon 
the  qnestion  whether,  according  to  the  true  oon- 
stmction  of  the  will,  the  real  estate  devised  by 
her  win,  or  the  investments  representing  the  same, 
wonld,  upon  the  determination  of  the  life  interests 
given  by  the  will,  go  and  belong  to  the  defendants, 
the  Croydon  Rescue  and  Preventive  Association, 
the  Croydon  Hospital,  or  to  the  plaintiff. 

Hastings,  Q.C.  and  Alexander  Young  for  the 
Bommons. — The  gift  to  the  charities  is  rever- 
nonary  and  the  Mortmain  and  Charitable  17 see 
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Act  1891  does  not  apply.  Sect.  5  of  that  Act 
requires  that  the  land  given  to  a  charity  must  be 
sold  within  one  year  from  the  death  of  the 
testator,  or  such  extended  period  as  may  be 
determined  by  the  court  or  the  Charity  Com- 
missioners. That  section  clearly  implies  that 
the  gift  must  be  immediate  and  not  rever- 
sionary. It  is  true  that  in  Re  Bridger  ;  Brompton 
Hospital  for  Consumption  v.  Lewis  (70  L.  T. 
Rep.  204 ;  (1894)  1  Ch.  297),  the  gift  was  rever- 
sionary, but  the  only  point  there  argued  was  as 
to  the  meaning  of  the  words  in  the  gift  "  which 
may  by  law  be  given  for  charitable  uses"  and 
Davey,  L.J.  in  giving  judgment  refused  to  g^ve 
an  opinion  as  to  what  would  have  been  the 
construction  of  the  gift  if  the  testator  had 
inserted  the  word  "  now."  The  fact  of  the  gift 
being  reversionaiy  was  not  brought  to  the  notice  of 
the  court.  The  present  case,  therefore,  we  submit, 
falls  within  sect.  4  of  the  Mortmain  and  Charitable 
Uses  Act  1888,  which  provides  (infer  alia)  that  an 
assurance  to  a  charity  must  be  made  to  take  effect 
in  possession  immediately  from  the  making 
thereof,  and  be  without  any  power  of  revocation, 
reservation,  condition,  or  provision  for  the  benefit 
of  the  assuror  or  of  any  person  claiming  under 
him.  Hei-e  the  gift  to  the  charities  does  not  take 
effect  in  possession  but  is  subject  to  the  reserva- 
tion of  certain  life  interests  in  favour  of  persons 
claiming  under  the  testatrix,,  and  is,  therefore, 
void. 

Dibdin  for  the  Croydon  Hospital. — ^The  gift  to 
the  charities  is  valid  under  the  Act  of  1891.  The 
conditions  enumerated  in  sect.  4  of  the  Act  of  1888 
do  not  apply  to  the  case  of  a  gift  by  will  of  land 
to  a  charity,  for  if  such  were  the  case,  the  effect 
would  be  that  in  order  to  render  such  a  gift  valid 
the  testator  must  either  live  for  twelve  months 
after  his  own  death  or  his  will  must  be  held  to 
take  effect  from  its  date  and  not  from  the  date  of 
his  death. 

Buckley,  Q.C.  and  Eve  for  the  Croydon  Rescue], 
— The  case  is  entirely  covered  by  the  decision  of 
the  Court  of  Appeal  in  Be  Bridger;  Brompton 
Hospital  for  Consumption  v.  Lewis  {ubi  sup.). 
There,  as  here,  the  gin  to  the  charity  was  rever- 
sionary, a  fact  which  can  hardly  have  escaped  the 
notice  of  the  learned  judges.  The  basis  of  tne  con- 
tention on  behalf  of  wa  plaintiff  is,  that^  in 
the  case  of  a  chari^,  an  assurance  of  land,  to  be 
valid,  must  take  effect  in  possession  immediately 
from  the  making  thereof,  and  be  without  reserva- 
tion in  favour  of  the  gprantor,  or  those  claiming 
under  him.  Here,  however,  the  I'eservation  is  not 
as  between  the  grantor  and  the  grantees,  but  as 
between  the  respective  grantees,  and  the  words, 
"  take  effect  in  possession,"  must,  we  submit,  mean, 
take  effect  in  possession  as  between  the  respective 
grantees.  In  Wickham  v.  Marquis  of  Bath  (13 
L.  T.  Rep.  313 ;  L.  Rep.  1  Eq.  17)  tibe  reservation 
was  for  the  benefit  of  the  ^antor,  and  the  gift  was, 
therefore,  held  to  be  bad.  But  a  gift  of  a  reversioii 
might,  it  would  appear,  under  uie  old  Act,  have 
been  good,  unless  it  were  created  for  the  purpose 
of  evading  the  Act : 

Tndor'a  Charitable  Trnsta  (Srd  edit.),  p.  391 ; 

Doe  V.  Uoyd,  5  Bin?.  N.  C.  741 ; 

Milbank  v.  Lambert,  28  Beav.  206. 

We  submit,  however,  that  the  Act  of  1891  is  a 
wholly  new  enactment,  entirely  independent  of 
sect  i  of  the  Act  of  1888,  and  that,  although.it 
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does  not  ezpressljr  repeal  any  part  of  the  tlien 
existing  law,  except  the  definition  of  "  land  "  con- 
tained in  sect.  10  of  the  Act  of  1888,  it  does  in 
effect  repeal  the  whole  of  Part  11.  of  that  Act  so 
far  as  it  related  to  assurances  by  will :  (Bristowe's 
Mortmain  and  Charitable  Uses  Act  1891.  pp.  1,  2.) 


Mulligan  for  the  ti-ustees. 
Hastings,  Q.C.  replied. 


Cur.  adv.  vult. 


Nov.  14. — Stiblikg,  J.  stated  the  facts  and  con- 
lanued : — The  question  is  whether  assurances  of 
land  by  will  to  or  for  the  benefit  of  a  charitable  use 
under  sect.  5  of  the  Mortmain  and  Charitable  Uses 
Act  18yi,  are  subject  to  any  of  the  restrictions 
C(»itained  in  sect.  4  of  the  Mortmain  and  Charit- 
able Uses  Act  1889,  and  particularly  to  those 
imposed  by  sub-sects.  (2)  and  (3)  of  that  section. 
Part  2  of  the  Act  of   1888  (which  begins  with 
sect.  4)  is  in  substance  a  re-enactment  of  the  Act 
of  9  Geo.  2,  c.  36,  intituled  "  An  Act  to  i-estrain 
the  disposition  of  lands  whereby  the  same  became 
unalienable."    The  preamble  is  in  these  terms: 
"  Whereas  gifts  or  alienations  of  lands,  tenements, 
or  hereditaments  in  mortmain  are  pi-ohibited  or 
Testrained  by  Magna  Charta  and   divers  other 
wholesome  laws  as   prejudicial  to  and    against 
the    common    utilitv;  nevertheless    this    public 
mischief    has    of     uite    greatly    increased    by 
many    large    and    improvident    alienations    or 
dispositions  made  by  languishing  or  dying  persons 
or  Dy  other  persons  to    uses   called   cnaiitable 
uses,  to  take  place  after  their    deaths,  to   the 
disherison  of  their  lawful  heirs."  Sect.  3  prohibited 
all  gifts  and  grants  of  land  and  heraditaments,  or 
of  any  estate  or  interest  therein,  or  of  charges  or 
incumbrances  affecting  lands  or  hereditaments, 
or  of  personal  estate,  to  be  laid  out  or  disposed 
of  in  tiie  purchase  of  lands  or  hereditaments  or 
of  any  estate  or  interest  therein,  or  of  anf  charge 
or  incumbrance  therein  to  or  in  trust  for  any 
charitable  use,  except  in  the  manner  and  form  by 
the  Act  directed,  being  by  deed  satisfying  certcun 
re(juirements  therein  prescribed.    The  policy  and 
object  of  the  Act  were  explained  by  James,  L.J. 
in    delivering    the  judgment  of    the  Court    of 
Appeal  in  Ittree  v.  Hawe  (38  L.  T.  Rep.  733 ; 
9  Ch.  Div.  337),  and   I  cannot  do  better  tlian 
read  a  short  passage  from  his  judgment.    He 
says :  "  It  had  from  the  earliest  times  been  the 
policy    of    the    common    law     as    interpreted 
by  the  judges  to  discourage  the  inalienability  of 
land,    and   this    altogether    irrespective    of   the 
peculiar  mischiefs  supposed  to  arise   from  the 
vesting  of  lands   in  mortmain,  which   deprived 
the  sovereign  and  the  lords  of  the  profitable 
incidents  of  feudal  tenures.    And  this  policy  iii 
more  modem  times  approved  itself  to  the  Legisla- 
ture.   It  was  deemed  in  itself  a  mischief  that 
lands   should  be  rendered  inalienable,   and  the 
Legislature  found  that  this  mischief  was  being 
mischievously  increased  in  one  particular  way — 
that  is  to  say,  it  was  found  that  dying  persons 
w^ere,    sometimes  from    spontaneous    weakness, 
'and    sometimes    from    the     readiness    to    yield 
to  many  influences  which  can  be  brought  to  bear  ' 
on  persons  in  extremis,  too  easily  minded  to  give  I 
lands  to  charitable   uses  (words  of  the  widest  | 
eignification),  and  to  be  posthumously  benevolent 
"at  the  ezpeiito  of  their  lawful  heirs.    And  this  was 
the  mischief,  and  tb6  sole  mischief,  which  the ! 
■Legislature  set  itself  to  prevent,  viz.,  to  prev«iit  - 


the    increase  of    inalienable    land  ihrongli  tie 
weakness  of  or  practices  npon  dying  peraoiu,  or 
through  posthumous  charity.  And  npon  examim- 
tion  of  the  enactments  it  will  be  fonnd  that  tlie 
Act  is  in  entire  consistency  with  the  recital.  In 
the  Act  there  is  no  prohibition  of  gifts  of  luidb; 
deeds    inter   vivos,    but    there   are    regulaiiaDS 
securing  that  such  gifts  shall  not  be  in  substance 
posthumous,  mei-ely  by  avoiding  the  form.    Thete 
IS  no  prohibition  of  any  amount  of  testamentair 
charity  confined  to  pure  personal  property.    Bit 
the  Act  does  in  the  most  comprehensive  terms 
forbid    any   such    testamentary  or    posthnmoni 
charity  as  to  any  interest  in  land  or  other  leal 
estate,    or    as    to    any  charge    or    incumbrance 
affecting  the  same.     At  first  sight  it  may  seem 
that  the  enactment  has  gone  far  beyond  the  scope 
of  the  recited    object,  for    it   extends,  as  hks 
always  been  held,  even  to  a  pecuniary  legacy,  so 
far  as  it  is  payable  out  of  land  or  any  chai^  or 
incumbrance  on  land.    But  it  will  lie  fomid  on 
examination  that  all  the  comprehensive  words  in 
the  prohibitory  enactment  were  in  truth  necessary 
or  useful  to  prevent  evasions  and  devices  contrary 
to  the  main  intent  of  the  Act,  although,  from  the 
impossibility  of  legislating  for  every  paiticnlar 
case,  they  have  been  found  to  apply  in  a  great 
many  cases  to  gifts  which  were  neither  in  effector 
intention  contrary  to  the  real  object  of  the  L^isla- 
tnre."    The  result  has  been  that,  while,  ever  ance 
the  passing  of   che  Act,  testators  have  enjo;^'^ 
unrestricted  power  of  leaving  to  charities  personal 
estate  unconnected  with  land  (or,  as  it  is  often 
called,  pure  personal  estate)  of  any  amomitso 
long  as  the  aispositions  did  not  involve  in  the 
execution  of  them  the  purchase  of  land  or  interests 
therein  or  incumbrances  thereon,  the  courts  han 
enforced  with  great  strictness  the  provisions  of 
the  statute  in  the  case  of  attempted  testamentair 
dispositions    of    personal    estate    consisting  of 
interests  in   land   or  charges  or    incumbrances 
thereon,  commonly  termed  impure  personal  estate. 
Considerable  difficulty  has  arisen  in  many  cases 
in    determining    whether    particular    kinds  of 
personal  estate  fall  within  one  class  or  the  other. 
Reported  decisions,  some  of  recent  date,  show  hov 
narrow  is  the  line  which  divides  the  two  classes. 
Gifts  of  impure  personal  estate  have  beenhdd 
invalid    where    the    connection    with    land  was 
extremely  remote,  and  jnd^s  of  great  eminence 
have  expressed  their  astomshment  at  the  great 
extent  to  which  the  Act  has  been  carried.    See, 
for  example,  the  judsment  of  the  present  Master 
of  the  Bolls  in  Ashworth  v.    Munn  (43  L.  T. 
Rep.  553 ;  15  Ch.  Div.  363, 371).    The  Act  of  l»l 
appears  to  have  been  passed  with  the  object  of 
restraining  within  narrower  limits  the  applicatioB 
of  the  prohibitoiy  le^slation  of  9  G«o.  2.  c.  36. 
By  sect.  3  the  definition  of  land  contained  in  the 
Act  of  1888  is  altered  so  as  to  exclude  from  it 
money  secured  on  land  and  other  personal  estate 
arising  from  and  connected  with  land,  and  ail 
such  personal  estate  has  ceased  to  be  subject  to 
the  restrictions  originally  imposed  by  the  Act  of 
Greo.  2.  and  continued  to  be  re-enacted  by  that 
of  1888.    Again,  sect.  7  renders  valid  bequests  a 
favour  of  charities  of  personal  estate  to  be  Isia 
out  in  the  purchase  of  land.  It  provides  that  sik»> 
bequests  shall  be  held"  to  or  for  the  benefit  of  the 
'charitable  uses  as  thou^  there  had  beai  ^ 
direction  to  lay  out  the  personal  estate  ia  "* 
purchase  of  land.    The  question  in  the  piv^ 
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case  arises  on  sect.  5,  which  provides  that  "  laxid 
maybe  assured  by  will  to  or  for  the  benefit  of  any 
cbuitable  use,"  words  which  in  themselves  appear 
to  me  to  confer  the  widest  power  of  testamentaiy 
disposition  of  land  in  favonr  of  charities — that  is 
to  say,  to  enable  testators  to   devise    land    in 
faronr  of  charities    for    any  estate   or  interest 
therein.    The    section    goes  on  to  provide  that 
such  land  shall,  notwithstanding  anything  in  the 
■will  contained,  be  sold  within  one  year  from  the 
death  of  the  testator  or  such  extended  period  as 
may  be  determined  by  the  court  or  the  Charity 
Commissioners,  and  sect.  6  provides  that,  so  soon 
as  the  time  limited  for  the  sale  of  land  by  any 
snch  assurance  shall  have  expired  without  comple- 
tion of  the  sale,  the  land  unsold  shall  vest  in  the 
official  trustee  of  charity  land.    These  enactments 
(like  the  concluding  provision  of  sect.  7)  appear  to 
be  directed  to  the  prevention  of  the  mischief 
pointed  out  in  the  judgment  in  Attree  v.  Haiee 
(ubi    sup.),    viz.,    the    increase    of    inalienable 
land  by  means  of  charitable  gifts;  and  as  far 
as  I  can  see  the  remedy  thus  provided  by  the 
Legislature  is  perfectly  adequate  for  that  purpose. 
Seeb.  4  of  the  Mortmain  and  Charitable  Uses  Act 
1888  provides  that,  "  subject  to  the  savings  and 
exceptions  contained  in  this  Act,  evei-y  assurance 
of  laind  to  or  for  the  benefit  of  any  charitable  uses, 
and  every  assurance  of  personal  estate  to  be  laid 
ont  in  the  purchase  of  land  to  or  for  the  benefit 
of  any  charitable  uses,  shall  be  made  in  accor- 
dance with  the  requirements  of  this  Act,  and 
nnless  so  made  shall  be  void."    I  need  only  refer 
to  Bub-sects.  (2),  (3),  and  (6).    They  provide  (sub- 
sect.  (2)  that,  "  The  assurance  must  be  made  to 
take  effect  in  possession  for  the  charitable  uses  to 
or  for  the  benefit  of  which  it  is  made  immediately 
from  the  making  thereof";   (sub-sect.  (3)  that, 
"  The  assurance  must,  except  as  provided  by  this 
section,    be  without   any  jwwer   of    revocation, 
reservation,  condition,  or  provision  for  the  benefit 
of  the  assuror,  or  of  any  person  claiming  under 
him  " ;  and  (sub-sect.  (6)  that,  "  If  the  assm-ance 
is  of  land,  not  being  land  of  copyhold  or  custom- 
ary tenure,  or  is  of  personal  estate,  not  being 
stock  in  the  public  funds,  it  must  be  made  by 
deed  executed  in  the  presence  of  at  least  two 
witnesses."    These  sub-sections  effect  the  main^ 
object  of  the  Act,  viz.,  the  piiohibition  of  charit- 
able gifts  of  land  otherwise  than  by  Act  inter 
nvot.    They  are  inconsistent  with  and  must  be 
treated  as  repealed  by  sect.  5  of  the  Act  of  1891 ; 
bnt  it  is  said  that  this  repeal  by  implication  doeS' 
not  extend  to  sub-sects.  (2)  and  (3),  and  that  the 
.testamentary  assurances  authorised  by  sect.  5  of 
the  Act  of  1^1  must  satisfy  the  requirements  of 
those  sab-sections.    These,  however,  are  merely 
subsidiary  to  the  attainment  of  the  object  arrived 
at  by  sub-sect.  (6) ;   they  are  (in  the  language  erf 
James,  L.J.)  regulations  seeming  that  charitable 
gifts  inter   vivos    "  shall    not   be  in  substance 
posthumous  merely  by  avoiding  the  form  "  and 
patorally  fall  with  the  removal  of  the  restriction 
imposed  by  sub-sect.  (6).    If  indeed  the  Act  of 
1891  had  omitted  to  provide  any  remedy  for  the 
mischief  which  the  provisions  of  the  Act  of  1888 
were  intended  to  prevent  there  might  be  ground 
for  placing  a  limited  meaning  on  the  wide  terms 
of  sect.  5  ;    but  where    a  new  and    apparently 
adequate  remedy  is  afforded,  I  fail  to  see  why  that 
^ection  should  be  read  in  a  narrower  sense  than 
its  language  warrants.    The  statutory  provision 


that  land  assured  by  will  in  favour  of  charfties 
shall  be  sold  within  one  year  from  the  death  of 
the  testator  is  relied  on  as  showing  that  the 
estate  or  interest  so  assured  must  take  effect  in 
possession  within  that  period.  I  am,  however, 
unable  to  follow  that  argument.  A  future  interest 
in  land  may  be  sold  no  less  than  an  immediate 
interest.  Moreover,  a  sale  within  a  year  is  not 
absolutely  imperative.  The  Legislature  recognises 
that  in  particular  cases  reasons  may  exist  which 
render  a  sale  within  that  time  undesirable,  and 
haa  provided  the  means  for  extending  the  term.  I 
am,  therefore,  of  opinion  that  the  clmritable  gifts 
contained  in  the  will  of  the  testatrix  are  valid.  I 
may  add  that  in  point  of  decision  the  present  case 
is  covered  by  Re  Bridger  {vbi  atM>.).  Inasmuch, 
however,  as  the  question  discussed  before  me  does 
not  appeal-  to  have  been  raised  in  argument,  and 
is  certainly  not  expressly  dealt  with  by  the  judg- 
ments delivered  in  Be  Bridger  {ubi  sup.),  I  have 
thought  it  right  to  express  my  opinion  on  it 
without  relying  on  that  case  as  an  authority;  at 
the  same  time  I  find  great  difficulty  in  supposing 
that,  if  the  contention  of  the  present  plaintiffs 
had  any  solid  foundation,  it  would  have  escaped 
the  attention  of  all  the  learned  judges  before  whom 
Be  Bridger  (ubi  sup.)  was  argued. 

Buckley,  Q.C.  applied  for  an  extension  of  time 
for  the  sale  of  the  land  over  the  existence  of  the 
prior  life  interests. 

Dibdin  made  the  same  application. 

Stirling,  J. — You  must  amend  the  summons 
and  the  summons  must  be  sent  back  to  chambers. 

Solicitors:  Last  and  Sons;  West,  King,  and 
Adams ;  S.  M.  and  /.  B.  Benson ;  Patey  and 
Warren. 


July  13  and  Aug.  3. 
(Before  Wsioht,  J.,  sitting  as  an  additional 

Judge  of  the  Ghancei-y  Division.) 

Be  Pebuvian  Guano  Company  Limited;, 

Ex  parte  Kemp,  (a) 

Company—  Winding-up  — Directors  — Bemunera- 
tion  by-  woy  of  percentage  on  net  profits — Bona, 
fide  over-estimate  of  assets — Besolution  based 
thereon — Validity — Pa/yment  out  of  capital — 
Stale  demandr— Interest— 3  &  4  fRU.  4,  e.  42,  s.  28. 

The  articles  of  association  of  a  company  provided 
thai  the  dividends  should  be  paid  out  of  net 
profits,  and  that  10  per  cent,  of  the  residue  of 
such  net  profits  should  be  paid  to  the  directors  as 
remuneration. 

In  1883  resolutions  were  passed  by  the  shareholders 
declaring  a  dividend  on  the  share  eapitai,  and 
providing  after  payment  of  sv^h  dividend  for 
the  aj^lication  of  the  balance  (inter  alia)  in 
payment  to  the  directors  of  their  10  per  cent,  by 
way  of  rem,uneration.  These  resolutions  were, 
based  upon  a  balance-sheet  in  which  the  assets 
had  been  greatly  over-estimated,  but  which  had 
been  made  out  bona  fide.  Before  the  b(dance 
was  distributed  the  company  went  into  voluntary 
liquidation.  All  the  creditors  had  been  paid  iti 
full.  The  directors  claimed  the  10  per  cent,  on 
the  net  profits  declared  in  1883.  The  liquidator 
opposed  the  claim  on  the  ground  that,  in  order  to 
mset  it,  it  would  be  necessary  to  raise  the  larger 
portion  of  it  out  of  capital. 

(a)  Beported  by  W.  Ivnf IT  Cook,  Eaq.,  Bamatei>at-L»w. 
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Seld,  that,  having  regard  to  the  lapue  of  time,  and 

to  the  fact  of  there  being  no  suggestion  of  want 

of  bona  fides,  the  directors  were  entitled  to  the 

amount  they  claimed,  hut  not  to  interest  thereon. 

Summons. 

Tbe  Peruvian  Guano  Companr  Limited  was 
Incorporated  in  July  1876,  'nritn  a  capital  of 
800,OOOZ.  -which  was  afterwards  increased  to 
900,OOOJ.  in  180  shares  of  5000Z.  each,  of  which  165 
■were  issued.  The  principal  object  of  the  company 
as  stated  by  the  memorandum  of  association  was 
to  carry  out  a  contract  for  the  consignment  and 
sale  of  guano,  entered  into  between  R.  Raphael 
and  Sons  and  the  Peruvian  Government. 

Tlie  articles  of  association  provided  (art.  28) 
that  the  directors  should  receive  as  remuneration 
for  their  services  the  percentage  of  the  net  profits 
prescribed  by  art.  131,  that  should,  however,  in 
any  year  such  percentage  be  insufficient  to  pay 
5001.  to  each  director,  there  should  be  set  apart 
out  of  the  funds  of  the  company  such  an  aggregate 
8um  as  would  provide  a  sum  of  5002.  a  year  as  the 
remuneration  of  each  director  in  the  year  wherein 
such  deficiency  should  arise;  (art.  48)  that  an 
ordinai-y  meeting  should  be  held  yearly,  as  tbe 
board  of  directors  should  appoint ;  (art.  53)  that 
three  shareholdehi  present,  personally  or  by 
proxy,  should  be  the  quorum  for  a  general  meet- 
ing lor  {inter  alia)  the  declaration  of  a  dividend 
i-ecommended  by  the  board;  (art.  78)  that  any 
ordinary  meeting  might  receive,  adopt,  and  con- 
firm the  accounts,  balance-sheets,  and  reporte  of 
the  directors  and  auditors  respectively,  and  might, 
subject  to  the  regulations,  decide  on  any  recom- 
mendation of  the  directors  of  or  relating  to  any 
dividend. 

The  other  articles  material  for  the  purposes  of 
this  report  were  the  following : 

129.  All  dividends  on  shares  shall  be  declsied  by  the 
general  meeting. 

130.  The  net  profits  of  the  company  shall  be  the  sum 
certified  to  be  such  by  the  anditors. 

131.  Before  deoUrhig  the  net  profits,  the  board  shall 
deduct  such  stuns  as  in  their  jadgment  may  be  neoea- 
sary  to  meet  any  claims,  whether  ascertained  or  con- 
tingent, against  the  company.  And  snbject  thereto,  the 
net  profits  of  the  company  shall  be  applied  as  follows, 
Tiz. : — (1)  To  the  payment  of  any  preferential  or 
goaranteed  dividend  attached  to  any  class  of  shares 
(if  any).  (2)  To  the  payment  of  interest  up  to  10  per 
cent,  on  the  capital  of  the  company  represented  by  the 
ordinary  shares.  (3)  Ten  per  cent  of  the  residae  of  the 
net  profits  shall  be  paid  and  applied  as  remoneration  to 
the  directors.  (4)  The  nltimate  residue  of  the  net  pro- 
fits shall  be  appUed  in  payment  of  such  dividend  on  the 
ordinary  shares  of  the  company,  or  in  snch  other  manner 
«s  (subject  to  the  regulations)  a  general  meeting  may 
'determine. 

On  the  29th  Nov.  1882  a  general  meeting  of  ttie 
«ompany  was  held,  at  which  the  accounts  for  the 
half-year  ending  the  30th  June  1882  were  sub- 
mitted and  approved.  On  the  22nd  Feb.  1883  the 
auditor  of  the  company  certified  a  balance-sheet 
for  the  half-year  ending  the  Slst  Dec.  1882,  which 
had  been  prepai-ed,  showing  an  apparent  profit  of 
11,493Z.  12s.  lOd.  On  the  Slst  March  1883  he 
certified  a  supplemental  balance-sheet,  which  had 
been  prepared  by  the  directors.  This  balance- 
sheet  showed  an  increased  profit  balance  of 
176,4932.  12s.  lOd.,  which  bad  been  obtained  by 
the  transfer  of  a  sum  of  165,(XK)!.  from  the 
suspense  account  to  the  profit  and  loss  account. 


This  transfer  had  been  approved  by  the  auditor, 
who  had  been  consulted  with  reference  to'  it.  Ii 
estimating  the  amount  of  the  suspense  accoimt 
an  item  of  over  1,(KX),0002.  was  included  as  repn- 
senting  the  amount  which  the  company  expected 
to  recover  in  certain  actions  in  which  it  was  it 
this  period  engaged  in  Belgium  and  in  Enj^Uni 
with  Messrs.  Dreyfus  Brothers  and  Co.,  and  from 
claims  against  the  Peruvian  Government. 

On  the  4tfa  April  1883  a  meeting  of  the  directois 
was  held,  at  which  the  resolutions  to  be  snbmittfd 
to  the  general  meeting  was  approved,  the  baUnct- 
sheet  and  supplemental  balance-sheet,  both  si^ed 
by  the  auditor,  were  settled,  and  a  letter  from 
H.  Parkinson  Sharp,  one  of  the  directers,  to  hii 
co-directoi-s  was  read,  and  ordered  to  be  entered 
on  the  minutes.  In  this  letter  doubt  was  cast  bj 
Sharp  on  the  value  of  certain  of  tbe  items  in  the 
suspense  account,  and  a  compromise  of  certun 
disputes  with  the  Peruvian  Government  iras 
suggested  by  him.  The  latter  part  of  the  letter 
was  as  follows : 

It  is  now  proposed,  as  yon  are  aware,  with  the  eonaeEt 
of  the  shareholders,  counsel  having  so  advised,  sod  the 
auditor  having  duly  so  certified,  to  pay  interest  at  the 
rate  of  10  per  cent,  upon  the  capital  up  to  tiie  31ft 
Dec.  last,  and  also  to  set  aside  a  farther  sum  of 
135,2431.  12<.  lOd.  to  profit  and  loss  to  be  dealt  vitli 
and  appropiiated  in  accordance  with  the  proviuontof 
article  131  (sub-sects.  3  and  4)  of  the  articles  of  too- 
elation. 

On  the  11th  April  1883  a  general  meeting  of 
the  shareholders  was  held,  at  which  the  following 
resolutions  were  passed : 

(1)  That  the  directors'  report  together  wiili  the 
balance-sheet,  the  profit  and  loss  account,  and  sapple- 
mental  balance-sheet  as  audited  up  to  the  Slst  Dec- 
1882,  now  submitted  to  the  meeting  be  approved, 
adopted,  and  confirmed,  and  that  165,0001.  tnuisferred 
from  the  suspense  account  to  the  profit  and  loss  accomt 
be  approved  and  confirmed. 

(2)  That,  as  recommended  by  the  board,  interest  at  the 
rate  of  10  per  cent,  per  annum  upon  the  fully  paid-sp 
share  capital  of  the  oompany  in  respect  of  tbe  bslf-.vear 
ending  the  3l8t  Dec.  1882,  free  of  income  tax,  be  pwi 
to  the  shareholders  on  the  register  this  day,  and  tliat  the 
same  be  paid  by  cheques  to  be  posted  on  tiie  11th  Airi 
instant. 

(3)  That  the  balance  of  135,2431.  12*.  lOd.  be  deth 
with,  appropriated,  and  paid  in  accordance  with  art  131 
(sub-sects.  3  and  4)  of  the  articles  of  association. 

At  this  meeting  the  only  shareholders  personal!}' 
present  were  three  directors  holding  one  sbaR 
each.  They,  however,  represented  by  proxy  elewn 
other  shareholders  holding  106  shares.  In  accord- 
ance with  resolution  (2)  a  dividend  of  10  percent, 
amounting  to  41,25()2.  was  paid  to  the  shsR- 
holders.  The  balance  was  not,  however,  dealt  wift 
as  authorised  by  resolution  (3). 

Under  the  provisions  of  art.  28  each  of  th* 
directers  received  sums  of  2502.  in  Dec.  1882  and 
May  1883  respectively. 

In  May  1883  the  company  went  into  volnntaty 
liquidation.  All  the  creditors  had  since  been 
paid  in  full. 

This  was  a  summons  taken  out  by  the  present 
liquidator  under  sect.  138  of  the  Companies  Act 
1862,  asking  that  the  claim  of  the  directors  to 
10  per  cent,  on  135,2432. 12«.  lOd.  as  remnnetation 
might  be  determined  by  the  court,  and  that  he 
might  be  at  liberty  to  distribute  the  same  anioi^ 
the  shareholders. 
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Be  Pebuvian  Guano  Company  Limited;  Ex  parte  Kemp.        [Chak.  Dit. 

In  support  of  Ms  application  the  liquidator 
deposed  that  the  165,0001  taken  from  the  suspense 
aoconnt  was  part  of  a  balance  of  1,054,4292.  8s.  5(2. 
shown  on  that  account,  but  was  composed  of 
estimated  not  actual  profit ;  that  such  balance 
depended  on  the  result  of  disputes  and  litiga- 
tions which  ultimately  resulted  adversely  to  the 
company,  that  the  true  profit  balance  on  the 
suspense  account  was  under  10,0002. ;  and  that 
part  of  the  dividend  had  really  been  paid  out  of 
capital. 

Haldane,  Q.C.  and  C  E.  E.  Jenkins  for  the 
liquidator. — The  net  profits  in  respect  of  which 
the  directora  base  their  claim  to  remuneration 
never  in  fact  existed.  They  were  founded  upon 
estimates  in  the  suspense  account  which  subse- 
quently proved  to  be  erroneous.  Under  these 
circumstances  the  claim,  if  it  is  to  be  satisfied,  can 
only  be  paid  by  resorting  to  capital.  This  cannot 
he  done : 

Se  Exchange  Banking  Company;   Flitcroft't  case, 
48  L.  T.  Bep.  86;  21  Ch.  Div.  519. 

They  also  refeiTed  to 

Re  Mercantile  Trading  Company  j  Btringer'e  case, 
20  L.  T.  Bep.  591 ;  L.  Bep.  4  Ch.  475. 

Muir  Mackenzie,  for  Petrie,  the  managing 
director,  was  stopped  by  the  Court. 

Bramioell  Davis,  Stewart  Srnith,  and  0.  Scott, 
for  other  shareholders. 

WsiOHT,  J. — The  claim  made  here  for  remu- 
neration by  these  directors  as  it  seems  to  me  is  a 
chtim  to  be  paid  that  which  they  have  a  legal  title, 
to  be  paid  under  the  circumstances.  All  sorts  of 
objections  have  been  taken  to  the  claim.  It  is 
said  to  be  stale.  It  is  said  that  events  prove  that 
they  ought  never  to  have  recommended  to  the 
general  meeting  that  this  dividend  should  be  paid, 
and  that  the  general  meeting  ought  not  to  nave 
declared  the  dividend.  But  when  the  general 
meeting  had  in  fact  declai-ed  the  dividend,  which 
they  did  declare  it  follows  from  the  articles,  that 
the  directors  then  became  entitled  to  the  10  per 
cent,  after  payment  of  the  10  per  cent,  dividend 
to  the  shareholders.  I  cannot  deprive  them  of 
that  unless  I  am  able  to  attack  the  veiy  root  of 
the  matter  by  declaring  the  resolution  improper — 
a  resolution  which  was  passed  twelve  years  ago. 
At  the  time  when  it  was  passed  it  certainly  was 
not  impossible  for  a  reasonable  man  of  business 
to  think  that  the  items  in  the  suspense  account 
vhich  we  ara  discussing  were  items  possessing  a 
considerable  value.  I  am  doubtful  whether  on 
the  present  application  I  can  enter  into  the  qnes- 
fion  whether  the  resolution  was  valid  or  not,  but 
I  am  not  asked  to  impeach  it  as  a  whole.  If  I  am 
entitled  to  go  into  tae  question  it  appears  to  me 
that  there  is  not  sufficient  proof  that  the  suspense 
account  was  of  such  a  character  that  it  must 
itollow  that  the  balance  shown  in  it  had  not  then 
■got  a  really  substantial  value,  or  that  it  was  of 
such  a  character  that  the  directors  acting  as 
prndent  men  of  business  could  not  take  the  view 
that  the  balance  had  a  substantial  value.  There 
is  nothing  imaginary  in  it  at  all.  The  amount 
shown  in  it  exceeds  a  million  made  up  for  the 
most  part  of  claims  in  respect  of  cargoes  of  guano 
which  did  actually  exist,  at  rates  of  payment 
which  according  to  the  Ilaphael  contract  the 
company  would  have  been  entitled  to  receive.  The 
diiiect(H8  acting  on  the  report  of  their  auditor, 


and  in  consultation  with  their  auditor  and  quite 
openly  in  the  face  of  the  shareholders  in  general 
meeting,  came  to  the  conclusion  that  there  was 
out  of  that  claim  over  a  million  of  money,  a  sum 
which  they  fixed  for  some  reason  at  165,0007. 
which  could  be  legitimately  used  for  payment  of 
dividend,  because  out  of  the  expected  million  at 
least  that  amount  was  expected  to  be  saved.  At 
this  distance  of  time — twelve  yeai-s  afterwards — 
I  find  it  very  difficult  to  say  that  the  view  they 
took  was  a  wrong  one.  At  that  time  the  various 
litigations  which  ended  disastrously  to  them  were 
proceeding  in  a  manner  favourable  to  the  company 
— they  had,  in  fact,  obtained  judgment  in  Belgium. 
That  was  under  appeal,  but  no  one  anticipated  the 
result  of  the  appeal.  The  litigation  in  England 
involved  vei7  much  the  same  questions,  and  was 
proceeding  in  the  same  way,  and  they  were  advised 
that  the  result  was  likely  to  be  the  same  in 
England  as  it  had  been  to  that  extent  in  Belgium. 
I  should  come  to  that  conclusion  without  much 
doubt,  but  for  one  circumstance,  that  is  the 
printed  letter  of  Mr.  Parkinson  Sharp,  which 
certainly  throws  consideiuble  doubt  npon  the 
action  of  the  directors,  for  it  is  clear  that,  in  the 
opinion  of  Mr.  Parkinson  Sharp  communicated 
to  his  co-directors  and  to  many  of  the  share- 
holders, the  claims  against  the  Peruvian  Grovem- 
ment,  which  formed  so  large  a  part  of  the 
suspense  account,  were  likely  to  turn  out  the  other 
way,  and  might  leave  the  company  to  pay  the 
baiajice  to  tlmt  Government  instead  of  receiving 
it.  But  the  letter  also  shows  that  the  settlement 
which  they  hoped  to  accomplish  with  the  Peruvian 
Government  might  enable  the  company  to  carry 
on  the  litigation  against  Dreyfus  Brothers  and 
Co.,  with  success,  and  that  the  claims  i^iinst 
that  firm  would  yield  a  large  sum.  There 
was  no  suspicion  on  the  part  of  anybody  at  the 
time  when  the  letter  was  written  that  the  outcome 
of  the  whole  business  would  be  other  than  to 
allow  the  company  to  return  the  whole  of  the 
capital  to  the  shareholdera.  Even  after  the  pay- 
ment of  this  dividend  it  looks  to  me  as  if  the  idea 
throughout  vras  this,  that  in  1883  the  shareholders 
wanted  to  have  their  capital  returned,  and  the 
whole  affair  wound-up,  and  the  directors  seem  to 
have  resolved  that  that  was  a  proper  step  in  the 
interests  of  the  company,  and  before  actually 
taking  the  steps  necessai^  for  a  voluntai-y  winding- 
up,  they  thought  it  better  in  the  intei'ests  of  the 
shareholders  to  declare  a  dividend.  There  is  no 
reason  to  think  that  there  was  any  wi-ong  motive. 
The  directors  consulted  their  auditor  as  to  how 
much  of  the  suspense  account  it  was  proper  to 
divide  before  going  into  liquidation,  and  they 
calculated  it  at  165,0002.  whether  on  account  of 
the  claims  against  Dreyfus  and  Co.,  or  on  account 
of  the  claims  against  the  Government  I  do  not 
know.  I  am  unable  to  interfere  with  the  claim 
now  made  by  the  directors,  and  I  must  declare 
that  they  are  entitled  to  10  per  cent,  on  the 
135,0002.  The  costs  will  be  costs  in  the  liquida- 
tion. 

M.  Mackenzie  submitted  that  the  directors 
were  entitled  to  interest  on  the  amount  of  their 
claim. 

Wright,  J. — If  that  is  a  matter  for  my  dis- 
cretion I  shall  not  give  you  interest.     You  had 
better  consider  the  point,  and  mention  it  ngain  if 
1  necessary,  on  giving  notice  to  the  other  side.    If 
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Be  A  Bill  of  Salk;  White  v.  Bitbkbt. 
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it  is  not  mentioned  again  yon  will  not  have 
interest. 

C.  E.  E.  Jenkins. — The  two  sums  of  250?. 
received  by  each  of  tbe  directors  as  remone^ution 
must  be  accounted  for  hj  them.  They  cannot  be 
entitled  to  those  sums  m  addition  to  the  10  per 
cent. 

Weight,  J. — Yes,  the  directors  must  give 
credit  for  the  whole  of  the  salary  they  received  in 
that  year.  Mr.  Muir  Mackenzie's  clients  will  have 
one  set  of  costs,  and  the  taxing  master  wiU  con- 
sider whether  there  is  any  difference  between  the 
case  of  the  other  directors  and  that  of  Mr.  Muir 
Mackenzie's  clients,  and  allow  them  such  costs  as 
they  have  pi-operly  incurred. 

Atig.  3. — ^The  matter  again  came  before  the  court 
with  reference  to  the  question  of  interest. 

Muir  Mackenzie  for  Petrje. — Petrie  is  entitled 
to  interest  from  the  date  of  the  resolution  of  April 
1883,  or  at  all  events  from  the  date  of  certain 
letters  which  passed  between  him  and  the  liqui- 
dator.   He  raferred  to 

3&4  WiU.  4,0.42,  8.  28; 

Ortoii  V.  Clef«l(iH<i   Fire  Brirl  and  Pottery  Com- 
pany Limiteil,  3  H.  &  C.  808  ; 
Bnckley  on  Companies.  6tli  edit.,  p.  308  : 
Re  East  of  England  Banking  Cumpaity,  18  L.  T. 
Kep.  550 ;  L.  Bep.  4  Ch.  14. 

BramweU  Davia  for  the  ezecntorn  of  Parkinson 
Sharp. 

Haldane,  Q.C.  and  C.  E.  E.  Jenkins,  for  ihe 
liquidator,  referred  to 

Hill    V.   South   Stafordshire    Railway    Comimny, 
L.  Bep.  18  Eq.  154. 

[They  were  stopped  by  the  Court.] 

Wright,  J. — It  will  perhaps  be  suf&cient  in 
this  case  if  I  simply  say  that  I  do  not  think  fit  to 
allow  interest.  I  will,  however,  give  my  reasons 
for  so  holding.  This  was  a  speculative  matter, 
and  on  the  eve  of  a  winding-up  a  large  sum  was 
taken  from  the  suspense  account  and  appropriated 
as  profits  to  a  large  extent  by  the  directors  them- 
selves. Their  claim  is  not,  in  my  opinion,  so  meri- 
torious that  it  ought  to  carry  interest.  It  is 
doubtful  also  whether  there  was  any  sum  certain 
within  the  Act  of  WiU.  4.  I  therefore  disallow 
the  claim  for  interest. 

Solicitors :  Murray,  Hutchins,  SUrlinq,  and 
Murray ;  Waterhouse,  Winterbotham,  and  Co.  ; 
E.  F.  Turner ;  Louis  Du  Cane. 


QUEEN'S  BENCH  DIVISION. 

Friday,  July  27. 

(Before  Mathew  and  Kennedy,  JJ.) 

Be  A  Bill  of  Sale  ;  White  v.  Bubeby.  (a) 

Practice — Bill  of  sale — Consent  to  satisfaction — 
Memorandum  of  satisfaction — Affidavit  to  verify 
signature  and  consent — Deponent  not  a  solicitor 
— Order  LXI.,  r.  26 — Practice,  Masters  Bules, 
r.  25. 

On  an  application  in  respect  of  a  hill  of  saU  having 
been  made  to  a  master  in  chambers  for  his 
direction  to  enter  a  memorandum  of  satisfaction 
of  the  bill,  it  appeared  that  the  affimtvit  of 
verification  of  signature  and  eotisent,  although 

(<■)  Beported  by  Hknrt  Lehib,  Esq.,  B«rtlater-at-La«. 


there  were  no  special  circumstances,  mat  maie 

by  a  person  who  was  not  a  solicitor. 
Held,  that  the  miere  feud  that  the  depoiutU  of  &e 

affidavit  is  not  a  solicitor   is  not  of  tufieint 

reason  for  refusal  to  enter  satisfaction. 
Appeal  from  chambers. 

An  application  had  been  made  to  a  master 
in  chambers  in  the  usual  maimer  for  direc- 
tions to  enter  a  memorandum  of  satisfactioD 
of  a  bill  of  sale.  It  then  appeared  that  tlie 
affidavit  of  verification  of  the  signature  andtlie 
consent  of  the  grantee  of  the  bill  of  sale  made  for 
the  purposes  of  the  application  was  made  bja 
person  other  than  a  solicitor,  and  no  "gpedal 
circumstances  "  were  shown  to  exist  in  the  ca«. 
The  master  thereupon  refused  to  enter  the 
memorandum  of  satisfaction  on  the  ground  that 
the  deponent  of  the  affidavit  was  not  a  solicitor. 

On  appeal,  Pollock  B.,  confirmed  the  master's 
refusal. 

Order  LXI,  r.  26: 

A  memorandum  of  satisfaction  may  be  ordered  to  be 
written  upon  a  registered  copy  of  a  bill  of  sale,  on  i 
consent  to  the  aatisfaetion,  signed  by  tbe  peTaon  entitlfd 
to  tbe  benefit  of  tbe  bill  of  sale,  and  verified  by  aSdaTit 
being  prodnced  to  the  registrar  and  filed  in  tfae  Ceotnl 
Office. 

By  rule  25  of  the  Central  Office  Practice  Rnles 
(Annual  Practice,  Part  ID.)  it  is  provided,  as  t» 
satisfaction  of  bills  of  sale,  that 

If  the  attesting  witness  and  deponent  is  a  aobcitor, 
and  described  as  sncfa,  the  entry  of  the  satisfactioc  will 
be  directed  by  the  mastor  (the  papers  being  otherwi» 
correct)  as  of  conrse ;  bnt  nnder  special  cironmstiaoei 
the  master  may  accept  any  other  deponent  if  satisfied 
that  he  is  a  proper  person  to  attest  and  verify  tk 
signature  and  consent. 

Germaine  for  the  applicant. — It  is  submitted 
that  rule  25  made  by  the  practice  masters  is  uUn 
vires  and  should  be  overruled.  It  is  not  in 
accordance  with  Order  LXI.,  r.  26,  which  merdr 
says  that  the  memorandum  of  satisfaction  ^hall 
be  entered  on  the  consent  and  signature  of  tbe 
person  entitled  to  the  benefit  of  the  bill  being 
verified  by  affidavit.  Nothing  is  therein  said  as 
to  the  necessity  of  the  deponent  of  such  affidavit 
being  a  solicitor,  nor  it  is  submitted  is  it  neces- 
sary. The  practice  mastere  have  no  authority  or 
power  to  lay  down  a  rule  as  to  who  shall  make  the 
affidavit  and  thus  limit  tbe  scope  and  operation  of 
the  Order.  The  Ordere  and  Rules  of  the  Supreme 
Court  have  the  same  force  as  an  Act  of  Parlia- 
ment, and  cannot  be  altered  by  a  master's  rule- 
It  is  submitted  that  the  master  was  wrong,  and 
that  he  should  have  ordered  a  memorandum  of 
satisfaction  to  be  entered  on  the  biU. 

Mathew,  J. — I  am  of  opinion  that  the  affi- 
davit of  verification  made  in  this  case  was  amply 
sufficient,  though  it  was  not  made  by  a  solicits, 
and  that  a  memorandum  of  satisfaction  should  be 
entered.  The  mere  fact  that  the  deponent  of  the 
affidavit  verifying  the  consent  and  signature  of  the 
person  entitled  to  the  benefit  of  the  bill  of  sale  is 
not  a  solicitor  is  not  in  iteelf  sufficient  reison 
for  the  refusal  of  a  memorandum  of  satis&ction. 

Kennedy,  J. — ^I  am  of  the  same  opinion. 

Appeal  allowed  and  order  accordingly. 

Solicitors :  Smiles  and  Co. 
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Q.B.  Div.]      East  London  Watbeworks  Company  (apps.)  v.  Kyffin  (resp.).      [Q.B.  Div. 


Thursday,  Oct.  25. 
(Before  Mathew  and  Chables,  JJ.) 

The  East  London   Watbbwobks   Company 
(apps.)  V.  Kytfin  (reap.),  (o) 

Waterworks  rate — Beeovery — Summary  procedure 
— Order  to  pay — Deniana — Waterworks  Clauses 
Act  1847  (lb  *  11  Viei.  e.  17),  ss.  70,  74,  85— 
BaUways  Clauses  Consolidation  Act  1845  (8  <£-  9 
Ftrf.c.  20),  8.140. 

On  a  summons  being  taken  out  by  a  waterworks 
emnpanyfor  a  water  rate  against  the  owner  of  a 
hcuse  which  was  under  the  annual  vnlue  of 
twenty  pounds  the  magistrate  dismissed  the 
summons,  on  the  ground  that  no  demand  had 
been  made  before  a  suminons  was  issued,  holding 
that,  until  such  demand  for  payment  was  made, 
'  emission  to  pay  was  not  a  neglect  or  refusal  to 
pay  within  the  meaning  of  tlie  Waterworks 
Clauses  Act  1847  (10  &  11  Vict.  c.  17),  and  that 
in  the  absence  of  any  such  demand  up  to  the  date 
of  the  summons  no  matter  of  complaint  had 
arisen  upon  which  a  court  of  summary  jurisdic- 
tion had  authority  to  rnake  an  order  for  the  pay- 
ment of  money. 

Meld,  on  a  ease  stated  for  the  court,  that,  having 
regard  to  the  language  of  sects.  70  and  74  cf 
the  Waterworks  Clauses  Act  1847  (10  &■  11  Vict, 
c.  17),  a  formal  demand  was  not  essential  as  a 
condition  precedent  to  the  right  of  a  water  com- 
pany to  take  proceedings  in  a  court  of  tummary 
jurisdiction  to  recover  payment  of  a  rate  under 
sect.  140  of  the  Bailways  Clauses  Consolidatioti 
Act  1845  (8*9  Vict.  c.  20). 

Case  stated  by  one  of  the  metropolitan  magis- 
trates:— 

1.  The  respondent  was  snmmoned  before  me 
apona  summons  issued  on  the  25th  April  1894  by 
the  magistrate,  then  sitting  at  the  North  London 
Police-court,  to  answer  the  appellant's  claim  for 
the  total  sum  of  IBs.  alleged  to  be  due  for  water 
rates  chargeable  in  respect  of  a  house  known  as 
96.  Balcome-street,  situate  in  the  parish  of 
Hackney,  within  the  metropolitan  police  district 
aforesaid. 

2.  The  grmiml  value  of  the  house  did  not 
exceed  202.,  and  from  the  25th  Dec.  1893  to  the 
dth  May  1894,  the  said  house  was  supplied  with 
water  by  the  appellants. 

3.  The  respondent  between  the  25th  Dec.  1893 
«nd  the  9th  May  1894  received  the  rent  of  the 
house,  being  the  owner  thereof,  and  was  liable  to 
the  pa3rment  of  the  water  rates  which  might  be 
chaiveable  in  respect  of  the  said  house. 

4.  Half  of  the  sum  of  16».  claimed  by  the 
appellants  was  claimed  in  respect  of  water  rates 
for  two  quarters  to  Christmas  1893,  and  the  other 
half  of  the  sum,  namely  Ss.,  was  claimed  in 
*eepect  of  two  quarters  from  Christmas  1893,  dne 
on  Christmas-day  1893  and  Lady -day  1894  respec- 
tively. 

5.  It  was  admitted  that  no  demand  had  been 
made  for  the  water  rates  in  respect  of  these  two 
latter  quarters  as  and  when  they  became  due,  nor 
at  any  time  before  the  issue  of  the  summons. 
An  objection  was  thereupon  with  other  objections 
taade  by  the  respondent  tiiat  in  default  of  such 
^mand  the  rates  for  the  two  quarters,  namely, 
Ss.,  conld  not  be  reooreied  under  the  summons. 

-    6:  It  was  contmded'by  the  applicants  that  no 

(«)  IBapoTted  by  Hbhst  Luaa,  Esq.,  B*rrlst«r«t-Lkw. 


such   prior  demand  was  required  by  statute  or 
othei-wiae. 

7.  I  was  of  opinion  that  until  such  demand  for 
payment  should  have  been  made  by  the  appellants 
the  respondent's  omission  to  pay  me  rate  was  not 
a  neglect  or  refusal  within  the  meaning  of  the 
Waterworks  Clauses  Act ;  and  I  was  further  of 
opinion  that  in  the  absence  of  any  such  demand 
up  to  the  date  of  the  summons  no  matter  of  com- 
plaint had  then  arisen  upon  which  a  court  of 
summary  jurisdiction  had  authority  to  make  an 
order  for  the  payment  of  money,  and  I  therefore 
made  an  order  dismissing  the  appellant's  claim 
for  the  sum  of  8s.  contained  in  the  summons  on 
the  ground  that  no  demand  had  been  made  for  the 
payment  of  the  sum  or  any  part  therefore  prior 
to  the  issue  of  the  summons.  The  other  part  of 
the  claim  contained  in  the  summons  I  dismissed 
upon  other  grounds  in  respect  of  which  the 
appellants  have  not  required  me  to  state  a  case. 

The  question  for  the  opinion  of  the  court  was 
whether  this  decision  was  correct  in  law. 

Finlay,  Q.C.  [Bawlinson  with  him)  for  the 
appellants. — The  question  raised  by  this  case  is, 
whether  proceedingR  can  be  taken  in  a  court  of 
summary  jurisdiction  to  recover  water  rates 
before  a  demand  for  the  payment  of  snch  rates  has 
been  made.  The  magistrate  has  held  that  such  a 
demand  is  a  condition  precedent,  and  it  is  sub- 
mitted that  in  giving  such  a  decision  he  is  clearly 
wrong.  Sect.  81  of  the  East  London  Waterworks 
Act  1853  (16  &  17  Vict.  c.  clxvi.)  imposes  the  lia- 
bility of  paying  the  water  rate  on  the  owner  or 
person  receiving  the  rent  in  cases  where  the 
annual  rent  is  under  twenty  pounds.  By  sect.  3 
of  that  Act  the  Waterworks  Clauses  Act  1847 
(10  &  11  Vict.  c.  17)  is  incorporated  with  it. 
Sect.  74  of  the  Act  of  1847  provides  for  the 
recovery  of  rates,  and  sect.  85  points  out  how  this 
is  to  be  done,  namely,  by  the  same  means  as  set 
out  in  sect.  140  of  the  Bailways  Clauses  Consoli- 
dation Act  1845  (8  &  9  Vict.  c.  20).  By  this 
section  it  is  provided  that  with  respect  to  the 
I'ecovery  of  damages  not  otherwise  specially  pro- 
vided for,  and  of  penalties,  the  amount  shaU  be 
ascertained  and  determined  by  two  justices.  The 
determination  by  the  justices  of  the  sum  to  be  paid 
amounts  to  an  order  to  pay  the  sum  : 

Ea^    London   Watenoorla   Company    v.    Charles, 
71  L.  T.  Bep.  200 ;  (1894)  L.  Bep.  2  Q.B.  750. 

The  section  then  goes  on  to  saj$r  that,  if  the 
amount  so  ascertained  be  not  paid  within  seven 
days  after  demand,  such  sum  may  be  recovered 
by  distress,  and  on  application  a  warrant  shall 
be  issued.  Clearly,  therefore,  the  word  "de- 
mand" here  i-efers  to  a  demand  after  the 
order  for  payment  is  made.  The  company 
might  levy  distress  without  appMne  to  the 
magistrate  for  any  further  order.  U  the  respon- 
dent's contention  is  right,  it  would  also  be  neces- 
sary to  make  a  demand  under  this  section  in  cases 
where  the  rate  to  be  recovered  amounte  to  twenty 
pounds  or  upwards  before  an  action  oould  be 
brought  to  recover  the  same.  The  decision  of 
the  magistrate  was  wrong,  and  the  case  riiould 
be  remitted  to  him. 

A.  J.  Walter  for  the  respondent.-'-Seot.  74  of 
the  company's  private  Act  provides  that  the 
water  shall  be  supplied  "  at  a  rate  per  centum  per 
annum  on  the  annual  value  of  the  house  not 
exceeding  five  pounds."    This  is  not  neceesatily 
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a  fixed  sum  payable  qnarterly,  but  is  an  amount 
to  be  ascertained.  The  respondent  should  have 
been  informed  of  what  snm  the  company  required 
him  to  pay,  but  instead  of  this  all  he  received  was 
the  summons.  It  is  for  the  company  to  show 
what  the  respondent  owes.  He  cannot  be  sum- 
moned at  a  police  court  to  pay  rates,  the  demand 
of  which  has  never  been  made  of  him.  It  is  sub- 
mitted that  the  magistrate  was  right,  and  that 
the  order  in  this  case  cannot  be  ma^fe. 

Matbkw,  J. — I  cannot  agree  with  the  decision, 
as  I  understand  it,  of  the  learned  magistrate  that 
it  is  essential  as  a  condition  precedent  to  the 
jurisdiction  that  there  should  have  been  a  formal 
demand  made.  It  is  suggested  that  he  arrived  at 
his  conclusion  because  of  the  use  of  the  word 
"neglect"  in  sect.  74  of  10  &  11  Vict.  c.  17.  It 
appears  to  me  to  be  perfectly  clear  that  there  may 
have  been  a  dispute  between  the  waterworks  com- 
pany and  the  defendant  of  long  continuance,  that 
he  may  have  known  perfectly  well  what  it  was 
that  was  demanded  of  him,  and  may  have  refused 
to  pay  on  gi-ounds  which  would  be  evidence  of  his 
negleict.  But  I  do  not  think  that  it  is  at  all  neces- 
sary in  order  to  establish  his  neglect  that  there 
should  be  proof  of  a  formal  demand  upon  him. 
With  reference  to  the  argument  of  the  learned 
counsel  it  is  founded  on  the  contention  that  sect. 
140  of  the  Railways  Clauses  ConsoUdation  Act 
1845  (8  &  9  Yict.  c.  20),  incorporated,  as  we  have 
heard,  with  the  special  Act  by  sect.  3,  has  no 
beaiing  upon  the  case,  and  that  our  decision 
must  depend  upon  the  construction  to  be  put  upon 
the  two  statutes,  the  special  Act  of  1853  and  the 
Waterworks  Clauses  Act  of  1847.  By  the  latter 
Act  incorporated  with  the  special  Act,  it  is  clear 
tbat  the  rates  under  sect.  70  shall  be  paid  in 
advance  by  equal  quarterly  payments,  "  and  the 
first  payment  shall  be  made  at  the  time 
when  the  pipe  by  which  the  water  is  supplied 
is  made  to  communicate  with  the  pipes  oi  the 
undertakers,  or  at  the  time  when  the  agreement 
to  take  water  from  the  undertakers  is  made." 
Then  comes  section  74,  which  provides  that,  if 
any  person  supplied  with  water  neglects  to  pay, 
then  the  steps  may  be  taken  which  are  described 
in  that  section.  Our  attention  has  been  called  to 
sect.  74  of  the  special  Act,  the  East  London 
Waterworks  Act  of  1853.  It  is  pointed  out  that 
the  rate  is  to  be  a  rate  per  cent,  on  the  annual 
value  of  the  house  not  exceeding  five  pounds  and 
then  we  are  treated  to  'an  argument  that  we 
ought  to  assume  in  this  case  that  the  respondent 
did  not  know  of  the  rate  to  be  paid  in  respect  of 
a  house,  and  had  no  means  of  knowing,  and  waa 
therefore  justified  in  refusing  to  pay.  That 
involves  the  argument  that  there  muot  be  a 
formal  demand  m  every  case,  so  that  the  owner 
shall  know  exactly  the  amount  that  he  has  to  pay 
I  can  only  repeat  what  I  have  said  already.  I  do 
not  arrive,  by  an  examination  of  these  sections,  at 
the  conclusion  at  which  the  learned  magistrate 
arrived,  that  a  formal  demand  is  necessary.  The 
case  must  go  back  to  him  with  an  intimation  of  our 
opinion,  and  we  will  leave  him  to  deal  with  the  costs 
inasmuch  as  there  are  other  questions  remaining 
to  be  settled. 

Charles,  J. — I  am  of  the  same  opinion.  I 
think  that,  having  regard  to  the  language  of 
sects  70  and  74  of  «ie  Waterworks  Clauses  Act  of 
1847  it  would  be  impossible  to  hold  that  a  demand 


is  a  condition  precedent  to  the  right  of  the  water 
company  to  apply  to  a  magistrate  under  sect  140 
of  the  Railways  Glauses  Consolidation  Act  of 
1845.  I  was  struck,  I  own,  with  the  argnmeit 
presented  to  us  by  counsel  for  the  respondent  thtk 
the  rate  prescribed  by  the  sx>ecial  Act,  being  a  t&ie 
per  cent,  not  exceeding  a  certain  amount,  w 
uncertain  until  it  had  been  fixed  by  the  water 
cooopany,  and  in  this  case  it  was  suggested  to  us 
that  it  had  never  been  fixed  by  the  water  companj, 
and  that  the  respondent  was  ignorant  of  what  he 
had  to  pay.  How,  it  was  asked,  could  it  possiUy 
be  said  that  he  had  neglected  to  pay  a  rate,  tbie 
amount  of  which  he  was  ignorant  of.  I  wag 
impressed  somewhat  by  that  argument,  bat  upoD 
reference  to  this  special  case  it  seems  to  me  Uiat 
the  facts  which  have  been  stated  to  us  by  the, 
magistrate  do  not  warrant  us  in  inferring  in  any 
sense  whatever  that  the  respondent  was  igixmnt 
of  the  amount  which  he  would  be  called  upon  to 
pay.  On  the  contrary,  it  seems,  from  what  we 
have  been  told,  that  the  very  reverse  was  the  caw; 
at  all  events,  we  cannot  infer  that  he  was  ignorant 
of  the  amount  which  the  company  had  fixed. 
Then  I  think,  for  the  reasons  given  by  my  brother 
Mathew,  and  the  reasons  that  I  have  g;iven  myself 
at  the  beginning  of  my  observations,  that  the 
magistrate  was  wrong  in  saying  that  a  demand 
was  a  condition  precedent  to  the  right  of  takiiig 
out  the  summons.  The  case  must  therefore  go 
back  to  him.        ^^  remUted  to  <fc«  maguMU. 

Solicitors  for  the  appellants,  George  KthhU  aaj 
mUer. 
Solicitor  for  the  respondent,  Charles  V.  Fonn; 


Friday,  Nov.  2. 

(Before  Wright  and  CoLLiifs,  JJ.) 

Skelton  v.  Wood,  (a) 

Stock  Exchange — Principal  and  agent — Broker 
and  client  —  Outeide  broker — Running  tioi 
againtt  client — Differences — No  contract  iciti 
third  party. 

In  an  action  by  an  outside  broJcer  against  a  clieai 
to  recover  this  balance  of  account  for  stocks  and 
shares  alleged  to  have  been  bought  and  sold  fv 
him,  it  appeared  as  to  part  of  stick  slocks  and 
shares  that  the  broker  appropriated  certai* 
stocks  that  he  already  held  to  the  elierU's  aeeowU, 
Vfithout  the  latter's  knowledge. 

Held,  that  there  had  been  no  contracts  made  &]i 
the  broker  with  a  third  party  for  the  diesi't 
benefit,  and  that  therefore  the  broker  could  sof 
recover  differences  or  commissions  in  respect  <f 
such  shares. 

Further,  as  to  other  stocks  and  shares  it  appewi 
that  the  broker  after  buying  them  for  the  cUe»l 
resold  them  unthout  the  latter's  knowledge,  oni 
svhsequently  bought  them  boefc  again,  but  charged 
the  client  unth  the  differences,  as  though  <mA 
stocks  had  been  kepi  open  on  his  account,  ati 
it  was 

Seld,  that  no  real  continuing  contracts  had  bee»  >* 
existence  for  the  benefit  of  the  client,  and  eoM*- 
quenily  no  real  differenees  had  arisen  vkick  the 
broker  was  entitled  to  recover  from  (Ae  cZieitt. 

Appeai.  by  the  defendant  from  an  order  of  the 

(a)  Beportad  by  H.  Lbsh,  Esq.,  B«Tli«ar«t-I«v. 
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Bcial  referee  (Mr.  Ridley,  Q.C.),  and  also  a  cross 
ppeal  by  the  plaintiff  from  bo  mnch  of  Mr. 
Haley's  findings  as  were  against  the  plaintiff. 
The  plaintiff,  who  was  an  outside  broker, 
roaght  an  action  against  the  defendant  to 
wover  the  snm  of  16&1.  0«.  11<I.,  the  balaaoe  of 
eooont  for  certain  stocks  and  shares  bought  and 
3ld  br  the  plaintiff  for  and  on  account  of  the 
efenclant,  and  for  commission  and  interest  in 
eapect  thereof,  and  for  money  paid  by  the  plaintiff 
Vt  and  on  behalf  of  the  def  encumt. 
The  defendant  denied  that  the  plaintiff  had 
ought  or  sold  the  said  stocks  or  shares,  or  paid 
he  said  money  on  account  or  on  behaJf  of  the 
defendant,  or  at  his  request,  or  so  as  to  render  the 
lefendant  liable. 

In  the  alternative,  the  defendant  said  that  the 
Bin  claimed  was  in  respect  of  contracts  by  way  of 
gaming  or  wagering. 

Bj  way  of  set-off  and  counter-claim  the  defen- 
Isnt  set  up  an  agreement  with  the  plaintiff, 
rhereby  he  was  entitled  to  receive  certain  com- 
russion  on  introducing  clients,  and  claimed  to 
mve  an  account  taken  and  to  set  off  the  amount 
tgainst  the  plaintiff's  claim  and  to  have  the 
Mlanoe  paid  to  him. 

The  action  was  ordered  to  be  tried  by  the 
ifficial  referee. 

From  the  evidence  given  before  him  the  fol- 
lowing facts  appeared : — 

That  with  regard  to  the  transactions  forming 
the  greater  part  of  the  claim  there  were  no 
contracts  made  by  the  plainUff  with  third  parties 
(or  the  defendant,  but  the  plaintiff  already  held 
>tock  of  his  own,  and  without  disclosing  this  fact 
ncommended  the  defendant  to  buy  such  stock, 
ud  pretended  to  make  contracts  for  bim  in  the 
Hoal  way,  and  then  chai^d  him  with  the 
jiiffnences  on  the  rise  and  faU. 

In  respect  of  this  part  of  the  claim  the  ofiScial 
nleree  found  for  tne  defendant,  holding  that 
BO  Tali^'contmcts  had  been  made  by  the  plaintiff 
with  a  third  party  on  account  of  the  defendant. 
As  to  the  residue  of  the  claim  the  evidence 
ihoved  that  the  plaintiff  received  orders  from  the 
pendant  to  buy  for  him  250  Canadas,  and  in 
nlfilment  of  that  order  he  bought,  on  the  15th 
Ang.  1890,  from  Lane  Brothers,  brokers  of  the 
Stock  Exchange,  800  Canadas,  of  which  he  allo- 
ated  250  to  the  defendant.  On  that  day  the 
plaintiff  had  altogether  1050  Canadas  open  with 
lane  Brothers. 

On  the  19th  Aug.  he  sold  1000  to  them,  leaving 
^tr  open,  and  between  the  19th  and  26th  Aug. 
M  had  only  fifty  open. 

.On  the  11th  Sept.  the  plaintiff  had  1050  open 
*»Ui  Lane  Brothers,  and  on  that  date  he  sold 
1000,  Main  leaving  fifty  open,  and  from  the  llth 
w  the  l7th  Sept.  he  had  only  fifty  open  with  Lane 
Brothers,  or  anyone  else  on  the  Stock  ExchanKe, 
•Oa  the  plaintiff  had  no  contract  on  which  he 
pliable  to  any  third  party  with  the  exception 
«»Mty  Canadas. 

On  the  22nd  Sept.  the  plaintiff  closed  his 
•ccountwith  Lane  Brothers. 

On  the  24th  Sept.  the  plaintiff  bought  600 
panadas  from  another  broker  on  the  Stock 
Exchange,  and  on  the  26th  Sept.  he  sold  through 
™e  game  broker  250  Canadas  on  behalf  of  the 


On  the  20tb   Aug.  1890  the  plaintiff  bought 
"«>ty  Brighton   A's    through    Lane  Brothers, 


of  which  he  allocated  five  to  the  defendant's 
order. 

On  the  10th  Sept.  he  dosed  his  account  with 
Lane  Brothers,  and  between  the  10th  and  19th 
Sept.  he  had  none  open  -mtix  Lane  Brotliers. 

On  the  19th  Sej^.  the  plaintiff  bought  five 
Brighton  A's  through  Lane  Brothers,  and  sold 
them  again  on  the  ^nd  Sept.,  and  on  that  date 
had  none  open  with  anybody  on  the  Stock 
Exchange.  On  the  24th  Sept.  he  bought  five 
Brighton  A's  through  another  broker  on  the 
Stock  Exchange.  On  the  25th  Sept.  he  sold 
through  the  same  broker  five  Brighton  A's  and 
on  the  26th  Sept.  five  Brighton  A's  on  behalf  of 
the  defendant,  and  so  closed  the  latter's  account. 
Further,  it  appeared  that  on  the  20th  Aug.  the 
plaintiff  bought  fifteen  Sheffield  A's  through  Lane 
Brothers,  of  which  he  allocated  five  to  the  defen- 
dant's order.  On  the  2nd  Oct.  he  sold  five  and  on 
the  3rd  Oct.  ten  through  Lane  Brothers,  and  after 
that  date  he  had  none  open.  On  the  13th  Oct.  he 
sold  five  Sheffield  A's  for  the  defendant  through 
another  broker,  and  so  closed  the  defendant's 
account. 

There  was  thos  an  interval  of  time  between  the 
dates  of  the  original  purchases  respectively  and 
the  dates  at  which  the  differences  had  to  be 
ascertained,  during  which  time  there  were  no 
contracts  in  existence  with  a  third  party  for  the 
benefit  of  the  defendant.  The  plcuntiff,  neverthe- 
less, chaived  the  defendant  with  differences  in 
respect  of  these  stocks  as  if  they  had  been  kept 
open  on  his  account,  and  now  sought  to  recover 
such  differences  from  the  defendant. 

As  regards  this  part  of  the  claim  the  official 
referee  was  of  opinion  that  what  the  plaintiff 
had  done  did  not  affect  the  validity  of  tne  con- 
tracts, as  either  patty  might  call  upon  the  other 
to  fulfil,  and  that  as  long  as  the  plaintiff  could  go 
into  the  market  and  get  the  stock  it  did  not 
matter  when  he  did  so,  unless  it  could  be  shown 
that  the  market  was  purposely  rigged.  He  was 
further  of  opinion  that  the  transactions  were  not 
gambling  transactions  within  the  meaning  of  the 
Gambling  Act.  As  to  this  part  of  the  (Saiva  the 
official  referee  found  in  favour  of  the  plaintiff, 
and  ordered  judgment  to  be  entered  for  him  for 
2581.  13«.  9i. 

From  this  decision  the  defendiuit  now  appealed. 
There  was  also  a  cross  appeal  by  the  plamtiff  as 
to  BO  much  of  the  findings  as  were  against  him. 

T.  WiUe$  CkUty  for  the  appellant.  —  These 
transactions  were  not  bond  fide  or  carried  out  on 
behalf  of  the  defendant  by  the  plaintiff,  and  the 
official  referee's  findings  in  respect  of  them  are 
wrong  in  law  and  in  fact.  The  plaintiff  has  made 
out  no  case  entitling  him  to  indemnity  in  respect 
of  these  transactions,  and  has  failed  to  show  that 
he  bought  or  sold  the  stocks  on  account  of  the 
defenduit  so  as  to  render  the  defendant  liable. 
The  plaintiff  was  bound  to  keep  stock  open  with 
brokers  to  supply  the  defendant's  order,  and 
he  cannot  be  permitted  to  run  such  stock 
against  the  defendant,  nor  is  he  entitled  to  carry 
over  stock  for  the  defendant's  account  without 
having  such  stock  open  with  the  brokers  through 
whom  he  bought  for  the  defendant.  He  cannot 
claim  differences  on  stock  that  he  had  never 
bought  for  the  defendant.  The  referee  was  clearly 
wrong  in  holding  that,  as  long  as  the  plaintiff 
could  go  in  the  market  and  get  the  stock,  it  did 
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not  matter  when  he  did  so.  The  broker  must  buy 
the  stock  at  the  time  ordered.  There  was  no 
omitract  irom  the  beginning  between  the  plaintiff 
and  the  defendant : 

Kitfibtr  V.  Barb«r,  27  L.  T.  Bep.  526 ;  L.  Bep.  8 

Ch.  App.  56 ; 
Ex  parte  Rogen ;  Be  Rogert,  43  L.  T.  Bep.  163 ;'  15 

Ch.  DiT.  207 ; 
Whitlark  T.  DavU,  10  Times  L.  Bep.  425. 

Edgar  Foa  for  the  respondent. — The  official 
referee's  findings  in  respect  of  the  two  stocks 
are  findings  as  to  fact  and  cannot  be  reversed  ;  he 
has  found,  as  a  matter  of  fact,  that  t.he  plaintiff 
has  not  acted  wrongly.  Even  if  there  is  no  con- 
tract in  the  beginning  between  the  broker  and  his 
client,  jet  an  original  contract  arises  on  the 
client's  order  to  carry  over : 

Bongiovanni  y.  SoMtS  OeneraU,  54  L.  T.  Bep.  320. 

The  canying  over  is  a  fresh  transaction,  and  is  a 
good  one: 

Shaw  T.  Caledonian  Bailv>ay,  17  Scotch  Sesa.  Cas. 
4th  serieg,  466. 

T.  Willes  cutty  in  reply. 

Wkioht,  J. — As  regards  the  greater  part  of 
the  claim,  something  like  7002.,  the  learned  official 
referee  has  found  for  the  defendant,  and  I  entirely 
agree  with  him.  The  contracts  which  the  plain- 
tUE  pretended  to  make  for  the  defendant  were  not 
conti-acts  made  for  him  with  any  third  party  at 
all,  but  were  sales  to  the  defendant  of  stocks 
which  the  plaintiff  already  held  of  his  own,  and 
which  he  recommended  the  defendant  to  buy,  and 
pretended  to  sell  to  the  defendant,  without  dis- 
closing the  fact  that  they  were  his  own  stocks 
that  he  was  recommending  and  selling.  It  appears 
to  me  that  that  cannot  stand.  Then,  as  to  the 
residue  of  the  claim,  some  2002.,  the  learned  official 
referee  has  given  judgment  for  the  plaintiff,  on 
the  ground  that,  as  regards  those  stocks,  these 
were  real  contracts  made  in  the  first  instance  by 
the  plaintiff  for  the  defendant.  That  seems  to 
have  been  to  some  extent  admitted,  although  I 
very  much  doubt  if  it  is  so ;  but,  even  assuming 
that  these  ever  were  contracts  made  by  the  plain- 
tiff with  some  third  party,  Lane  and  Co.,  for  the 
defendant,  yet  before  the  time  came  for  the 
differences,  which  are  sued  for,  to  arise,  there  had 
ceased  to  be,  if  there  ever  was,  any  existing  contract 
made  by  the  plaintiff  with  any  third  party  for  the 
defendant.  The  plaintiff  had  gone  through  the 
operation  of  selling  back  to  Au-.  Lane  a  greater 
quantity  of  stock  than  he  had  bought  from  Mr. 
Lane,  and  there  i-emained  no  contract  which  by 
any  possibility  could  stand  for  the  benefit  of  the 
defendant  against  anybody  but  the  plaintiff  him- 
self. Of  course  that  was  not  what  the  defendant 
authorised  the  plaintiff  to  buy  for  him,  and  there 
being  no  real  third  party  and  no  real  continuing 
contracts,  no  real  differences  could  arise,  and, 
therefore,  the  payment  of  those  differences  was 
not  a  payment  made  by  the  plaintiff  on 
behalf  of  the  defendant  at  all,  and  he  can- 
not i-ecover  it.  No  doubt  transactions  like 
this  are  (;ommon  in  relation  to  Stock  Exchange 
matters,  but,  none  the  less,  they  appear  to  me  to 
be  entirely  sham  transactions.  Of  course,  if  they 
are  sham  transactions  carried  out  with  the  know- 
ledge of  the  defendant,  in  cases  like  this  the  word 
"  fraud  "  cannot  properly  be  applied  to  them,  but 
in  such  a  case,  as  it  seems  to  me,  if  it  were  part  of 


the  contract  between  the  parties,  part  of  tk 
arrangement  between  the  phunoff  and  defendaA, 
that  there  should  be  no  rdX  contract  for  the  pnt- 
chase  and  sale  of  stock,  that  would  be  a  eambHi^ 
transaction,  and  there,  again,  the  plainbif  would 
be  in  a  difficulty.  We  have  not  to  tiy  tiat 
question.  But  if,  as  is  allegad  here,  the  defendut 
was  wholly  unaware  of  the  real  nature  of  tb 
transaction  that  the  plaintiff  was  canying  a. 
then  I  do  not  shrink  from  saying  that  that  is  i 
fraud  on  the  part  of  the  plaintiff  which  t^ 
disentitle  him  to  oome  into  this  court  to  enissttt 
any  part  of  his  claim,  upon  the  pmici;de 
recognised  by  the  Court  of  Appeal  in  a  reoent 
case  where  one  of  the  Stock  Exchange  tnis- 
actions  was  in  question.  On  the  plaintiff's  own 
admissions  it  seems  to  me  there  is  a  veiy  stong 
case  for  taking  that  view ;  I  go  further,  and  aj 
that  in  these  transactions,  if  they  are  carried  on 
without  full  knowledge  of  persons  in  the  poetkn. 
of  the  defendant,  any  two  persons  combining  tt> 
cany  them  on  bring  themselves  within  reaclK^ 
the  criminal  law  of  conspiracy^ 

Collins,  J. — ^I  am  of  the  same  opimon.  it  to 
a  certain  portion  of  the  plaintiff's  daim  the 
learned  referee  gave  judgment  for  the  plainiil. 
and  as  to  that  part  of  the  decision  the  defendant 
appeals.  Now,  the  material  point  of  the  defei- 
dant's  appeal  is  this,  a  certain  sum  purports  to 
have  been  paid  by  the  plaintiff  in  renject  of 
differences  upon  stocks  carried  over  for  tii^ 
defendant.  In  other  words,  it  is  a  claim  for 
money  paid  for  the  defendant  at  his  request.  Tbe 
facts  with  respect  to  that  are  undisputed,  aid 
they  are  these  :  The  defendant  is  willing  to  adni 
for  the  purposes  of  the  argument  that  stoch 
were  purchased  from  thiid  parties  or  a^ 
to  third  parties  as  the  case  may  be,  purchased 
I  think  it  was  in  this  case  from  third 
parties  in  pursuance  of  the  order  of  the  defen- 
dant, so  far  as  this  point  is  concei-ned;  bnt 
it  turns  out  that  after  these  stocks  were  pnr- 
chased,  and  without  the  knowledge  of  the  dooi- 
dant,  they  were  resold;  the  same  stocks  *eir 
resold  to  the  same  person  from  whom  they  veie 
purchased.  Therefore,  there  wtis  an  interval  d 
time  between  the  date  of  the  original  purchase 
and  the  date  at  which  the  differences  had  to  be 
ascertained,  during  which  there  was  no  conbad 
in  existence  for  the  benefit  of  the  defendant  with 
a  third  party.  The  plaintiff  himself  admits  that 
he  bad  none  of  those  stocks  open.  I  can  pnt  no 
other  construction  upon  that  but  that  there  irere 
no  contracts  in  existence  for  the  defendant  witi 
third  parties  made  by  the  plaintiff.  That  being 
the  case,  when  the  period  for  carrying  ovff 
arrived,  what  was  the  transaction  whidhtook 
place?  It  is  said  that  there  was  an  ori^nal 
transaction  then  of  sale  and  purchase,  hot 
that  transaction  would  be  made  in  pursnance 
of  orders  either  given  or  implied  by  the 
defendant  to  carry  over  these  stocks  then 
bought  for  him  by  the  plaintiff.  There  *«» 
none  such  in  existence.  Therefore,  the  order 
whether  given  or  implied  could  have  no  relatiOT 
to  any  fact,  there  were  no  contracts  which  the 
defendant  could  have  enforced  against  thin 
parties,  or  which  could  have  been  enforced  against 
them  by  third  parties  in  existence  at  the  tiine. 
and  therefore  the!*  was  never  any  request  to  on? 
over  that  which  the  plaintiff  has  cairied  over  if  h* 
carried  over  anything.    He  did  not  really  «ny 
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over  anyihing.    He  entered  into  a  fresh  contract, 
not  on  behalE  of  the  defendant  at  all,  but  he 
enterad   into    a    fresh    contract    for    sale    and 
pnrcliaae  for  which  no  one  was  responsible  but 
Mmself,  because  he  entered  into  it  not  upon  the 
authority  of  the  defendant  but  in  pursuance  of 
an  order  given  which  related  to  something  which 
never  existed,  and  therefore  that  could  give  him 
no  authority.      The  result  of  that  is  that  his 
daim  for  dUEerences  on  those  transactions  falls 
to  the  ground.    I  do  not  think  any  point  arises 
on  the  accounts  aa  they  actually  stand  as  to 
whether  if  the  whole  account  is  taken  it  will  turn 
oat  that  the  defendant  has  received  under  these 
tmisactions  a  sum  which  would  wipe  out  the 
claim  of  the  plaintiff.     As  far  aa  I  can  under- 
stand the  account,  if  the  whole  thing  were  opened 
de  novo  it  would  turn  out  that  a  larger  sum  of 
money  would  be  due  to  the  defendant  than  that 
which  he  now  seeks  to  avoid  paying.    Therefore 
I  do  not  think  it  necessary  to  consider  whether 
this  point  is  made  for  him,  it  can  only  be  made 
on  the  terms  of  his  bringing  into  the  account  all 
the  sums  that  he  has  received  by  way  of  diffe- 
rences on  these  transactions.     I  am  inclined  to 
think  that  Mr.  Chitty's  argument  on  that  point 
ii  correct,  and  that  he  is  entitled  to  refuse  to  pay 
these  sums  claimed  by  the  plaintiff,  without  at 
the  same  time  bringing  into  the  account  sums  that 
he  has  himself  received  under  these  transactions 
where  they  showed  a  balance  in  his  favour.    It 
seems  to  me  that  that  money  was  paid  with  a  full 
hiowledge  of  the  facts  by  the  plaintiff  to  the 
defendant,  said  that  the  plaintiff  is  not  in  a  posi- 
tion to  sue  for  them  and  recover  them  back.    Of 
course,  if  that  is  so,  the  defendant  is  not  obliged 
to  bring  them  into  account  in  resisting  the  plain- 
tiff's claim  to  pay  the  balance  now  sued  for.  That 
disposes  of  the  appeal  by  the  defendant,  which  I 
think  ought  to  be  allowed.     Now,  as  to  the  cross, 
appeal  by  the  plaintiff,  that  depends  on  the  ques- 
tion whether  there  were  any  contracts  made  by 
the  plaintiff  with  third  parties  for  the  defendant. 
It  has  been  admitted  before  us  that  there  were 
no  such  contracts  in  point  of  fact  made,  and  that 
being  so  it  is  clear  there  could  be  no  right  to 
receive  any  differences  or  commissions  in  respect 
of   them ;  therefore  I    entirely  agree    with  the 
decision  of  the  learned  o£Scial  referee  on  that  part 
of  the  case.     The  result  is,  that  the  appeal  of  the 
defendant  will  be  allowed,  and  the  cross-appeal  of 
the  plaintiff  wiU  be  dismissed. 

Defendant's  appeal  allowed.    Plaintiff's  cross 
appeal  dismtssed. 

Solicitors  for  the  appellant  defendant,  Morten, 
Cutler,  and  Co. 

Solicitor  for  the  respondent  plaintiff,  Horace  K. 
Gate. 
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COURT   OF   APPEAL. 

Wednesday,  Oct.  31, 1894 

(Before  Lindley  and  Shith,  L. JJ.) 

Be  Genebal  Phosphate   Oorpobatioh 

Limited,  (a) 
apfeaii  tbom  the  chancebt  division. 

Company  —  Winding-vp — Fublie  examination, — 
Beport  of  official  receiver — Btatemewt  in  report 
thai  fraud  has  heen  committed — Companies 
{Winding-up)  Act  1890,  s.  8. 

In  order  to  obtain  an  order  for  puiblio  examination 
under  sect.  8  of  the  Companies  {Winding-tm)  Act 
1890,  the  official  receiver  should,  inhtsfiuiher 
report  under  siib-seet.  (2),  state  matters  of  infor- 
mation and  belief,  and  that  in  his  opinion  such 
matters  constitute  a  prim&  facie  ease  of  fraud  by 
some  person — not  defining  lohich  person — in  the 
promotion  or  formation  of  the  company  or  in 
relation  to  the  company  since  the  formation 
thereof;  though,  if  tt  is  manifest  on  the  face  of 
the  report  that  fraud  has  been  committed,  it  is 
not  necessary  for  him  to  say  so  in  express  terms. 
■  It  is  not  sufficient  for  the  report  m^erely  to  suggest 
that  fraud  has  been  committed. 

Decision  of  WiUiams,  J.  (70  L.  T.  Bep.  626) 
aMrmed. 

ReLaxon  and  Co.  (67  L.  T.  Bep.  654 ;  (1893)  1  Ch. 
210) ;  and  Be  The  Birkdale  Steam  Laundry  and 
Carpet  Beating  Company  (1893)  2  Q.  .B.  386) 
disapproved. 

This  was  an  appeal  ex  parte  from  a  decision  of 
Williams,  J.  (70  L.  T.  Rep.  626),  refusing  to  make 
an  order  for  the  public  examination  of  certain 
persons  who  were  directors  or  promoters  of  the 
General  Phosphate  Corporation  Limited  under 
sect.  8  of  the  Companies  (Winding-up)  Act  1890. 

The  above  corporation  was  registered  in  June 
1890,  and  was  afterwards  ordered  to  be  wonnd-up. 
The  official  receiver  made  his  preliminary  report 
on  the  13th  Nov.  1893,  and  on  the  24th  Feb.  1894 
he  made  a  further  report,  in  which  he  stated  a 
number  of  facts  relating  to  the  formation  and 
history  of  the  company,  and  concluded  by  saying : 

The  official  receiver  ia  o£  opinion  that  it  is  desirable 
that  a  pnblic  examination  shonld  be  held,  and  that  the 
persons  named  in  the  eohednle  herelo  shonld  be  publicly 
examined  as  to  the  promotion  or  formation  of  the  com. 
pany,  and  as  to  the  oondnct  of  its  bnaineBS. 

The  persons  named  in  the  schedule  were 
promoters,  directors,  and  officers  of  the  company. 
The  report  did  not  in  express  terms  state  that  in 
the  opinion  of  the  officii  receiver  fraud  had  been 
committed,  nor  was  it  contended  that  the  state- 
ments contained  in  the  report  showed  clearly  that 
he  was  of  such  opinion.  The  official  receiver 
applied  to  the  court  for  an  order  for  the  public 
examination  of  the  persons  named  in  the  schedule. 
Williams,  J.  refused  the  application,  on  the 
ground  that  the  report  did  not  show  that  in  the 
opinion  of  the  official  receiver  such  a  fraud  as  is 
mentioned  in  sect.  8  had  been  committed. 

The  Attcymey-General  (Sir  R.  T.  Reid,  Q.O.)  and 
Ingle  Joyce  for  the  Board  of  Trade. — ^T?hi8  order 
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riionld  be  made,  for,  although  the  official  receiver 
does  not  state  that  in  hia  opinion  fraud  hae  been 
oommitted,  yet  a  case  of  suepicion  is  raised  hj  the 
facta  stated  in  the  report,  and  he  does  say  that  he 
is  of  opinion  that  further  inquiry  is  desirable,  and 
that  a  public  exam  nation  should  be  held,  and 
that  the  persons  named  should  be  examined.  It 
is  sufficient  that  this  report  states  facts  which 
suggest  the  existence  of  nuud : 

R«   Laxon  and  Co.,   67  L.    T.   Bep.    654 ;    (1893) 

1  Ch.  210 ; 
S*  The  Birkdalt  Steam  Laundry  and  Carpet  Beat- 
ing Company  Limited,  (1893)  2  Q.  B.  38S  ; 
Be  Qreat  Kruger  Oold  Mining  Company ;  Et  parte 

Barnard,  67  L.  T.  Bep.  770 ;  (1892)  3  Ch.  307  ; 
Be  Trutt    and   Inveetmenl    Corporation  of  Bouih 

Africa,  67  L.  T.  Bep.  777,(1892)  3  Ch.  832; 
Be  The  New  Zealand  Loan  and  MercantUe  Agency 
Company  Limited,  71  L.  T.  Bep.  130. 

LiNDLBT,  L.J. — In  this  case  I  am  of  opinion 
that  we  most  refuse  the  application  ;  in  fact,  we 
cannot  do  otherwise  if  we  are  consistent  with  our 
previous  decisions.  It  is  quite  obyions — ^it  has 
appeared  to  us  on  two  occasions,  and  it.  appears  to 
me  now — that  the  construction  put  on  tlus  Act  of 
Parliament  by  the  court  is  right,  and  that  there  is 
no  power  to  put  in  force  this  process  of  public 
examination  upon  a  report  which  does  not  show 
upon  the  face  of  it  that  some  fraud  has  been  com- 
mitted, though  not  necessarily  by  a  particular 
person,  as  we  have  most  carefully  explained, 
l^ere  is  always  great  danger  in  going  oeyond 
or  varying  the  hmgnage  of  an  Act  of  Parlia- 
ment, and  I  adhere  to  my  former  decision 
(Be  Great  Kruger  Oold  Mining  Company  (u6i 
•up.)  that  "  such  report "  in  sect.  8,  clause  3, 
of  the  Companies  (Winding-up)  Act  1890,  means 
a  further  report,  and  not  a  preliminary  report. 
The  language  of  the  Act  is,  that  the  official 
receiver  may,  "  if  he  thinks  fit,  make  a  further 
report  or  further  reports,  stating  the  manner  in 
which  the  company  was  formed,  and  whether,  in 
his  opinion,  ainy  fraud  has  been  committed." 
That,  in  my  opinion,  is  what  he  ought  to  state. 
The  exact  language  in  which  he  is  to  state  it  is 
another  matter,  and  in  the  second  case  which 
came  before  us  {Re  Trust  and  Investment  Corpo- 
ration of  South  Africa  (ubi  sup.)  the  court  held 
that  the  report  would  be  sufficient  if  it  showed 
fraud ;  that  is  to  say,  it  did  not  think  it  was  neces- 
sary where  the  fraud  was  manifest  on  the  face  of 
the  report  to  send  it  back  to  the  official  receiver  to 
make  him  say  in  black  and  white  that  in  his 
opinion  fraud  had  been  committed.  That  has 
been,  I  think,  interpreted  in  a  way  which  I 
consider  too  lax,  because  we  did  not  intend  in 
any  way  to  depart  from  the  reauirement  of  the 
Act  of  Parliament.  But  our  oDservations  have 
been  tmderstood  as  amounting  to  this — that  it  is 
sufficient  if  the  official  receiver  in  his  report 
suggests  fraud :  (Be  Laxon  and  Co.  (ubi  tup.) ; 
and  Re  The  Birkdale  Steam  Laundry  and 
Carpet  Beating  Company  Limited  (ubi  eup.)  The 
word  "suggest"  is  very  ambiguous.  What  we 
meant  was  to  adhere  to  the  Act  of  Parliament, 
and  to  hold  that  circumstances  mast  be  stated 
which  showed  that  the  offiicial  receiver  was  of 
opinion  that  some  fraud  had  been  committed.  If 
that  appears,  we  think  it  unnecessary  that  there 
should  oe  a  paragraph  stating  what  is  apparent 
on  the  face  of  it ;  but  when  it  is  said  that  the 
result  of  our  decision  is,  that  it  is  sufficient  for  the 


official  receiver  to  sumest  fraud,  I  tiiink  it  is  time 
to  protest  and  to  disclaim  having  gone  tliat 
length.  The  result  is  that,  in  my  oi»nian,  tiie 
order  of  Williams,  J.  is  right,  because  then 
reports,  even  if  they  do  sug^gest  fraud,  an 
perfectly  consistent  with  the  abmnoe  of  all  fnnd, 
and  you  cannot  find  that  in  the  opinion  of  tlie 
official  receiver  any  fraud  has  been  committed  in 
this  case.  Whether  it  has  or  has  not  is  not 
apparent  on  the  face  of  the  report,  either  in 
substance  or  in  form. 

Shith.L.J. — I  am  entirely  of  the  same  o|nnioii, 
and  I  will  only  read  what  I  think  is  the  pith  of 
the  judgment  of  Williams,  J.  in  this  case.  He 
says, "  It  seems  to  me  that  sect.  8  of  the  Companie) 
(Winding  Up)  Act  of  1890"— I  leave  out  afe» 
words — "  intends  that  the  official  receiver  shonld 
report  matters  of  information  and  belief,  but  that 
when  doing  so  he  should  pledge  himself  that  RDch 
matters  in  his  opinion  constitute  fraud  by  some 
person  (not  defining  which  person)  falling  within 
the  description  of  persons  mentioned  in  sub-sect.  S 
of  that  section."  It  seems  to  me  that  that  leallj 
lays  down  what  this  court  has  already  heli 
and  I  think  Williams,  J.  was  right  in  the  deciaon 
he  came  to  in  this  case. 

Solicitor :   The  Solicitor  to  the  Board  of  Trade. 


Thursday,  Nov.  1, 1894. 

(Before   the   Lord    Ch^ncbllob    (Herschell), 
LiHDLBT  and  Smith,  L.JJ.> 

MONTFOBTS  V.  MA.BSDEK.  (a) 
APPSAL    FEOM    THE    COUNTY    PALATIHS    COlTtl 

OF  LA.NCASTEB. 
Action  conducted  in  name  of  another — Agreement 
— Indemnity — Interference  by  nomdnal  defendant 
— Injunction. 
A  defendant  to  an  action  for  the  infringement  of 
a  patent,  not  being  willing  to  defend  the  actio*, 
agreed  to  allow  the  maker  of  the  machine  tphick 
wow   the  subject  of  the  action,  to  do  to  in  kii 
name  on  being  indemnified  against  the  ctxb. 
The  indemMiiy  as  to  the  costs  of  the  action  vat 
given,  and  tM  defendant  signed  a  retainer  to 
the  solicitor  of  the  maker  of  the  machine  to  act 
as  solicitor  in  the  action,  and  in  any  appeal*. 
An  appeal  to  the  House  of  Lords  having  been 
presented  by  the  maker,  the  defendant,  on  tte 
ground  that  he  had  refused  to  give  him  afwrf^r 
indem/nity,  purported  to  withdraw  his  retahir 
to  his  solicitor,  and  instructed  another  soUdtor 
to  take  steps  to  withdraw  the  appeal.     The  wi> 
of  the  proceedings  up  to  the  timx  of  the  app^ 
to  the  House  ofLor^  had  been  paid  and  seeuritl 
lodged  for  the  costs  of  that  appeal. 
Held,  that  the  defendant,  being  fully  indemniffi 
against   the  costs,  had  no  right  to  revoke  A< 
retotner,   or  otherwiee   interfere  with  the  pro- 
ceedings,- and  an  injunction  must  be  graiUa 
restraining  him  from  doing  so. 
Whether  the  defendant  could  have  inierfered  ««■ 
if  the  indemnity  which  he  had  accepted  did  so' 
prore  sufficient,  qutere. 
The  plaintifC.  Montforts,  is  a  patentee  and  mann- 
f  acturer   of    "  raising "    machines,    carrying  <» 
business  in  Germany,  and  his  agent  in  Manchester, 

(a)  Baported  b;  W.  0.  BiSS,  Eaq.,  BaiTt>ter.*t-I.iT. 
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Greiler,  sold  one  of  these  machines  to  the  defendant 
Karsden. 

In  1891,  another  patentee  and  maker  of 
"raisin?"  machines,  named  Moser,'  commenced  an 
action  (Moter  v.  Marsden)  in  the  Palatine  Court 
of  Lancaster  against  Marsden  allepng  that  the 
machine  sold  to  him  by  Montforts  was  an  in- 
fringement of  hia  patent. 

Moser  was  unwilling  to  defend  this  action,  and 
agreed  to  allow  Montforts  to  do  so  in  his  name 
upon  receiving  on  indemnity  as  to  the  costs,  and 
after  some  negotiation  a  retainer,  dated  the  5th 
Feb.  1892,  to  Mr.  B.  Robinson  Walker,  Montforts' 
solicitor,  was  signed  bj  Marsden  and  accepted  by 
Walker.  It  was  headed  with  the  title  of  the 
action  of  Moser  v.  Marsden,  and  was  as  follows : 

I  retain  yon  to  act  as  solicitor  in  the  defence  of  this 
action  and  any  appeals  therefrom,  it  beings  distinctly 
nndemtood  that  yonr  acceptance  of  snch  retainer  is  on 
the  terms  of  yonr  not  charging  me  personally  any  costs 
■whatever  or  pledging  my  credit  in  any  way. 

On  the  6th  April  1892  a  deed  of  indemnity  to 
Marsden  was  signed  by  Montforts  and  (Jeiler, 
which  recited  the  purchase  of  the  machine  by 
Marsden,  the  commencement  of  the  action  against 
him  by  Moser,  that  Montforts  was  desirous  that 
the  action  should  be  defended,  and  that  "  for  this 
purpose  the  said  Edward  Mai-sden  ha«  agreed  to 
allow  the  said  Augnste  Montforts  to  use  the  name 
of  the  said  Edward  Marsden,  and  to  defend  the 
said  action  and  have  the  sole  conduct  of  such 
defence  upon  being  indemnified  in  manner  here- 
inafter appearing.  And  in  pursuance  of  the  said 
agreement  Montforts  and  Gieiler  jointly  and 
severaUjr  covenanted  with  Marsden  that  they 
(but  Greiler  only  to  the  amount  of  lOOOi.)  would 
at  aU  times  thereafter  "  keep  indemnified  the  said 
Edward  Marsden,  his  heirs,  executors,  and  admin- 
istrators, from  all  taxed  costs  and  damages  in  the 
said  action." 

Montforts  defended  the  action  in  the  Palatine 
Court,  and  it  was  dismissed  with  costs,  but  on  the 
17th  July  1893  the  Court  of  Appeal  revei-sed  that 
decision.  The  costs  of  these  proceedings  were 
afterwards  paid  by  Montfoi-ts  to  Moser. 

On  the  l7th  July  1894  a  petition  of  appeal 
from  the  decision  of  the  Court  of  Appeal  on 
behalf  of  Montforts,  but  in  the  name  of  Marsden, 
was  lodged  with  the  House  of  Lords,  and  soon 
after  a  sum  of  7002.  was  lodged  by  Montforts  as 
security  for  the  costs  of  the  appeal. 

On  the  heai'ing  of  the  appeal  to  the  House  of 
Lords,  Marsden's  solicitors  wrote  claiming  a 
further  indemnity  to  the  extent  of  10002.,  and 
after  some  correspondence,  on  the  23rd  Aug.  a 
notice  was  served  by  them,  on  behalf  of  Marsden, 
on  Messrs.  E.  Robinson  Walker  and  Co.,  which 
i-eferred  to  the  deed  of  the  6th  April  1892,  and 
stated  that,  unless  Marsden  received  within 
twenty-one  days  a  further  indemnity  to  be 
approved  by  his  solicitors,  the  retainer  nven  to 
Robinson  Walker,  dated  the  3rd  Feb.  1882,  would 
be  withdrawn. 

No  further  indemnity  having  been  given,  on  the 
14th  Sept.  the  foUowingletter,  signed  by  Marsden, 
was  served  on  Messrs.  £.  Robinson  Walker  and 
Co.: 

Beferring'  to  the  notice  dated  the  23rd  day  of  Angngt 
Isst,  I  hereby  withdraw  the  retainer  given  by  me  to  yon 
on  the  5th  day  of  Feb.  1892. 

On  the  18th  Oct.  notice  of  change  of  solicitors . 


was  lodged  at  the  House  of  Lords,  Marsden  pur- 
porting to  appoint  Messrs.  Diggles  and  Ogden,  his 
own  solicitors,  to  be  solicitors  in  the  action  in  the 
place  of  WaUcer. 

The  writ  in  this  action  was  then  issued,  claiming 
an  injunction  restraining  Marsden  from  acting  in 
breach  of  the  agreement  to  permit  Montforts  to 
have  the  sole  conduct  of  the  action  of  Moeer  r. 
Marsden. 

A  motion  for  the  injunction  came  before  the 
deputy  Yice-Chancellor,  and  was  dismissed,  and 
Montforts  appealed. 

Finlay,  Q.C.,  BTopHnson,  Q.C.,  and  Astbury  for 
the  appellant. — Marsden  is  fully  indemnified,  and 
has  no  right  to  interfere  with  the  conduct  of  the 
action  in  any  way. 

Oswald,  Q.C.  and  T.  C.  Eastwood  for  Marsden. 
— The  appellant  has  mistaken  his  remedy,  and 
ought  to  have  applied  to  the  appeal  committee  of 
the  House  of  Lords.  Marsden  was  within  his. 
rights.  A  client  cannot  be  chained  to  a  particular 
solicitor.  A  retainer  is  revocable  by  the  client  at- 
ony tame : 

Re  Oalland,  53  L.  T.  Bep.  921 ;    31  Ch.  Div.  29S, 

300; 
Ree»  V.  Waiiams,  32  I..  T.  Kep.  462  ;  L.  Bep.  1«- 

Ex.  200 ; 
Emment  v.  Elderton,  4  H.  L.  Cas.  624. 

Besides,  the  deed  of  indemnity  is  not  co-extensive' 
with  the  retainer.  The  latter  includes  any  appeals, 
while  the  indemnity  only  includes  the  costs  of  the 
action,  and  that  only  includes  the  costs  up  to  the- 
trial,  and  not  of  any  appeals. 

Finlay,  Q.C. — To  avoid  any  dispute  on  the 
point  Mr.  Montforts  and  Mr.  Geiler  are  ready  to 
undertake  that  the  indemnity  provided  by  the 
deed  of  the  6th  April  1892  shall  apply  to  the 
costs  of  the  appeal  to  the  House  of  Lords. 

The  LoBD  Chancellob  (Herschell). — ^This  is 
an  application  to  restrain  Mr.  Marsden,  who  was 
the  defendant  in  an  action  brought  by  Mr.  Moser, 
from  interfering  with  the  presentation  of.  an 
appeal  in  that  action  by  Mr.  MTontforts.  It  appears 
that  Mr.  Montforts  is  a  patentee  who  had  sold  one 
of  his  patented  machines  to  the  defendant 
Marsden.  Mr.  Moser  alleged  that  the  machine 
was  an  infringement  of  a  parent  belonging  to  him, 
and  brought  an  action  against  Marsden  for  the 
purpose  of  restraining  t^e  infringement  of  thi« 
patent.  Mr.  Montforts  was,  of  course,  concerned 
to  defend  the  validity  of  his  patent,  and  to  main- 
tain that  the  machine  which  ne  had  sold  to  Mr. 
Marsden  was  not  one  which  violated  any  of  Mr. 
Moser's  rights.  Mr.  Marsden,  not  unnaturally, 
was  not  particularly  anxious,  perhaps  not  desirous 
at  all,  to  defend  the  action.  Accordingly,  an 
arrangement  was  come  to  between  Mr.  Montforts 
and  Mr.  Marsden.  No  agreement  was  entered 
into  in  writing,  though  two  documents  were  exe- 
cuted, the  one  in  the  form  of  a  retainer  to  Mr. 
Montforts'  solicitor  by  Mr.  Marsden,  the  other  in 
the  form  of  an  indenture  containing  an  indemnity ; 
but  these  were  only  instruments  employed  for  the 

Surpose  of  giving  effect  to  an  agreement  between 
lontforta  and  Marsden  which  is  to  be  implied 
from  the  eircumstances  and  from  the  p^nnsal  of 
those  documents.  The  agreement  in  its  general 
nature  was  of  a  kind  perfectly  well  known.  It  is  a 
very  common  thing  for  a  person  who  is  interested 
in  litigation  much  more  tliaa  the  nominal  defen- 
dant, to  arrange  that  he  shall  have  the  conduct  of 
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that  litigation,  that  it  shall  be  really  his  litigfation, 
altboueE  it  stiU  has  to  be  conducted  in  the  name 
of  the  defendant  who  is  sued.  That  is  the  nature 
of  the  agreement  entered  into  here.  It  was 
intended  as  between  Marsden  and  Montforts 
that,  although  Marsden  was  the  person  sued, 
Montforts  should  defend,  take  chu-ge  of,  and 
act  really  as  the  litigant  in  the  action,  and,  as 
is  common  in  such  cases,  it  was  part  of  the 
arrangement  that  the  solicitor  of  the  real  litigant 
-should  be  the  solicitor  who  was  to  conduct  the 
litigation.  That  was  the  general  nature  of  the 
arrangement  come  to.  Now,  as  I  have  said,  its 
extent  and  scope  is  to  be  gathered  from  the  cir- 
<:umstances  and  the  terms  of  the  documents. 
There  has  been  some  criticism  upon  the  language 
of  the  deed  of  indemnity  with  a  view  of  showing 
that  it  applied  to  the  action  only  up  to  trial,  and 
not  to  any  subsec^uent  appeal.  It  is  not  necesaaiy 
to  express  an  opinion  upon  it,  although  I  think, 
to  sav  the  least,  that  is  open  to  verv  great  doubt, 
and  tne  parties,  it  may  bie  observed,  did  not  act 
upon  that  view,  because  it  is  obvious  that  the 
appeal  which  was  fought  in  the  Court  of  Appeal 
alter  the  action  had  been  tried  was  treated  by 
the  parties  as  though  it  were  a  matter  covered  by 
&e  deed  of  indemnity.  But  when  one  looks  $A 
the  terms  of  the  retainer,  which  are  in  no  respect 
ambiguous,  I  think  it  is  impossible  to  doubt  that 
the  intention  of  both  parties  was  that  the  litiga- 
tion not  only  on  the  first  trial  of  the  action,  but 
on  any  appeal  therefrom,  should  be  conducted  by 
Mr.  Monnorts,  and  that  in  the  conduct  of  them 
his  solicitor  should  be  employed.  I  think  the 
fallacy  of  Mr.  Oswald's  argument  is  this,  that  it 
is  not  a  question  of  Mr.  Marsden  being  chained 
to  a  particular  solicitor  in  litigation  which  is 
bong  conducted  for  him ;  it  is  a  question  of  his 
interfering  with  the  real  litigant,  who  he 
has  agreed  shall  conduct  the  proceedings  in 
hie  name,  in  the  employment  of  the  soUcitor 
whom  he  wishes  to  employ  in  the  conduct  of 
the  litigation.  In  the  course  of  the  argument 
I  asked  Mr.  Oswald  whether  he  could  contend,  if 
in  pursuance  of  an  arrangement  of  this  sort  the 
defence  to  the  action  had  been  commenced  by 
Walker  as  solicitor  for  Montforts,  and  on  his 
instructions,  and  it  had  been  prosecuted  down  to 
the  eve  of  the  trial,  that  then  Mr.  Marsden  could 
come  in  and  say,  "  I  withdraw  my  retainer.  Mr. 
Walker  shall  no  longer  act  for  me ;  I  will  substitute 
my  own  solicitor,  and  he  may  on  some  arrange- 
ment I  have  made  with  the  plaintiff  give  uie 
plaintiff  judgment,"  rendering  the  whole  of  the 
costs  which  have  been  incurred  absolutely  use- 
less. Mr.  Oswald,  I  think,  naturally  shrunk  from 
maintiiining  that  he  could  take  any  such  course, 
but  if  so,  and  if  in  such  a  case  as  that  Mr.  Marsden 
would  not  be  allowed  to  set  aside  Mr.  Montforts' 
solicitor,  who  had  been  really  acting  for  him,  I  am 
at  a  loss  to  see  how  he  can  do  it  at  the  later  stage, 
seeing  that  the  terms  of  the  retainer  apply  not 
only  to  the  defence  to  the  action  but  to  any 
appeals  therefrom,  putting  the  appeals  on  precisely 
the  same  basis  as  the  dSence  to  the  action,  and 
rendering  it,  as  it  seems  to  me,  as  impossible  to 
contend  that  he  has  a  right  to  intervene  in  the  way 
he  is  contending  for  at  the  later  stage  as  he  would 
have  had  at  the  point  I  put,  viz.,  immediately 
before  the  trial  of  the  action.  Ho  doubt,  if  the 
defendant  had  been  in  peril,  if  the  prior  costs  had 
not  been  paid,  if  there  were  some  reason  to  believe 


that  he  would  be  left  liable  to  loss  in  a  litigation 
that  was  not  really  his  but  another's,  the  oonit 
would  have  been  very  unwilling  to  interfere  and 
bring  about  such  a  result.  It  might  even  thsi  be 
doubtful  whether  the  answer  to  any  such  objection 
would  not  have  been :  "  Before  entering  into  the 
agreement  into  which  you  did  enter  you  shonld 
have  taken  care  that  the  indemnity  which  yoa 
obtained  was  sufficient  to  satisfy  yon  throT^- 
out  and  in  all  events.  If  you  have  not  daw 
BO  it  may  be  your  misfortune,  but  at  aH 
events  you  cannot  now  insist  upon  inter- 
vening." But  it  is  not  neoessaiy  to  oonsids 
that  question,  because  the  case  now  stands  in  this 
way.  The  sum  of  700Z.  has  been  deposited  in  the 
House  of  Lords  to  answer  the  costs  of  the  appeal 
It  is  suggested  that  that  may  not  be  snfficieiit 
It  is  suggested  also  that  the  indemnity  prorided 
for  by  Uie  indenture  would  not  cover  any  extra 
costs  in  the  House  of  Lords ;  but  all  those  diffi- 
culties are  got  rid  of  by  the  undertaking  which 
has  now  been  given.  I  think  that  the  order 
should  be  prefaced  by  a  statement  that  7001.  has 
been  deposited  in  the  House  of  Lords,  and  that 
Montforts  and  Gleiler  undertake  that  the  indem- 
nity provided  for  bv  the  indenture  of  the  6th 
April  1892  shall  apply  to  any  costs  of  the  appeal 
not  covered  by  the  7002.  deposited ;  then  on  that 
undertaking  restrain  the  d^endant  from  taking 
any  step  in  or  in  relation  to  the  action  or  any 
appeal  thereon  by  himself  or  by  an^  solicitor 
other  than  £.  R.  Walker,  and  from  interfering 
with  the  prosecution  of  any  such  appeal  by  Mont- 
forts in  the  name  of  the  defendant. 

LiNDLET,  L.J. — I  am  of  the  same  opinion. 
Mr.  Oswald  has  said,  and  said  truly,  that  this  is 
an  unprecedented  application.  I  certainly  do  not 
recollect  any  apphcation  of  the  kind,  but  the 
reason  that  it  is  unprecedented  is  that  the  circum- 
stances have  never  arisen  before.  There  is  a 
patent  action  of  Moser  v.  Mar$den  in  which  Mr. 
Marsden  is  the  defendant.  The  real  person 
interested  in  that  patent  action  was  not  Mr. 
Marsden,  but  Mr.  M^ontforts,  and  Mr.  Montfoits 
is  desirous,  and  has  been  always  desirous,  of 
defending  the  action.  He  did  defend  it,  but  the 
decision  of  this  court  being  against  him  he  nor 
desires  to  appeal  to  the  House  of  Lords.  It  is 
his  action  in  substance  and  his  defence,  and 
there  was  an  agreement,  the  whole  terms  of 
which  are  not  in  writing,  but  there  was  an 
agreement  clearly  to  be  inferred  from  the  retainer 
and  the  indemnity  deed,  that  Mr.  Montforts 
should  be  at  liberty  to  use  Mr.  Marsden's  name, 
and  should  indemnify  him  against  the  costs.  Up 
to  a  certain  point  that  has  been  carried  out 
loyally.  Then  there  is  an  appeal  to  the  House  of 
Lords,  and  Mr.  Marsden  Jor  some  reason  or  other 
takes  the  view  that  it  should  be  stopped.  I  think 
it  is  only  throwing  dust  into  our  eyes  to  say  that 
he  has  taken  these  proceedings  in  order  to  get 
further  security.  The  7002.  deposited  in  the 
House  of  Lords  as  security  for  the  costs  of  tlie 
appeal  so  long  ago  as  July  are  sufficient,  and  if 
7002.  had  not  been  enough,  there  would  have  been 
some  affidavit  saying  so,  some  application  to 
increase  it.  But  it  seems  to  me  that  it  is  obvious, 
from  what  took  place  in  the  court  below  and  what 
has  taken  place  here,  that  for  some  reason  or  oth»' 
which  it  IS  quite  unneoessaiT  to  go  into,  tfr. 
Marsden  has  changed  his  mind  and  does  not  wsiA 
the  appeal  to  the  House  of  Lords  to  go  on,  sod 
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intends  to  stop  it  if  he  can.  That  is  a  gross  breach 
of  faith,  in  vaj  opinion,  towards  Mr.  Montforts, 
andongbt  to  be  stopped,  and  inasmuch  as  the  cir- 
cnmBtaaces  are  unprecedented,  the  order  will  be 
unprecedented.  I  think  the  parties  are  guite 
right  in  treating  this  as  an  appeal  from  the  judg- 
ment on  the  trial  of  this  .action,  and  that  there  is 
no  necessity  to  have  the  case  fought  over  again, 
and  that  also,  I  think,  ought  to  be  prefaced  to  the 
Older.  Then,  with  the  undertaking  which  the 
Lord  Chancellor  has  referred  to,  I  think  the 
injunction  should  be  granted. 

Smith,  L.J. — ^I  have  nothing  to  add  to  what  has 
been  said  by  the  Lord  Chancellor  and  Lindlej, 
L.J.,  except  that  I  agree. 

Solicitors  for  the  plaintiff,  Jaquea  and  Co., 
aeents  for  E.  Bobinson  WdUeer  and  Co.,  Man* 
Chester. 

Solicitors  for  the  defendant,  Norris,  Aliens,  and 
Chapman,  agents  for  Biggies  and  Ogden,  Man- 
chester. 


HIGH   COURT   OF  JUSTICE. 

CHANCERY  DIVISION. 

Thursday,  Nov.  1, 1894. 
(Before  Chittt,  J.) 

Be  GSAHAM;   GbAHAH  «.  NOAEES.  (a) 

Becognisanee — Receiver  of  rents  and  profits  of  real 

estate — Sureties — Extent  of  liahiUty. 
Upon  the  appointment  of  a  receiver  of  the  rents 
and  j^ofits  of  the  real  estate  of  a  testator,  a  re- 
cognisance in  the  usttalform  was  entered  into  by 
hint  teith  two  sureties.     The  receiver  insured  tKe 
buildings  on  part  of  the  real  estate  in  his  ovm 
name,  as  receiver,  and  toas  allowed  the  premiums 
paid  in  respect  thereof  on  passing  his  accounts. 
A  fire  having  occurred,  he  receioed  the  insurance 
money  and  m.isapplied  a  portion  of  it.    He  also 
received  the  dividends  on  a  sum  of  consols  repre- 
senting the  proceeds  of  sale  of  real  estate,  and 
which  was  liable  to  be  laid  out  in  the  purchase 
of  other  real  estate,  for  which  he  had  not  fuUy 
accounted,  and  he  also  received  out  of  court  a 
sum  of  money  forming  part  of  the  testator's  per- 
sonal estate  to  be  applied  in  repairs  of  the  real 
estate,  part  only  of  which  was  so  applied,  and 
the  balance  was  unaccounted  for. 
The  receiver  having  absconded,  the  sureties  were 
held  liable  for  the  several  sums  so  received  by  the 
receiver,  and  not  accounted  for,  there  being  no 
equity  for  relieving  the  sureties  in  respect  of  any 
of  such  sums. 
This  was  an  application  in  an  administration 
acfaon,  which  raised  a  question  as  to  the  extent  of 
the  liabilities  of  the  sni-eties  of  a  receiver  of  the 
rents  and  profits  of  real  estate. 

In  April  1884  Henry  Breton  was  appointed  re- 
ceiver of  the  rents  and  profits  of  the  r^  estate  of 
James  Graham,  the  testator  in  the  action,  and  secu- 
rity was  given  by  him  with  two  s  areties  in  the  usual 
"Jiy.  By  the  recognisance  which  was  in  the  form 
pven  in  Appendix  L.  to  the  Eules  of  Supreme 
yourt  1883,  the  receiver  and  two  sureties  were 
jointly  and  severally  bound  in  the  sum  of  3600J., 
«nd  the  condition  of  the  bond  was  that  if  the 
'eceiver  "  shall  duly  account  for  all  and  every  the 

(•)  Beported  by  O.  Wklbt  Kns,  Eaq.,  BuTiitar4»-L«w. 


sum  or  sums  of  money  which  he  shall  so  receive 
on  account  of  the  rents  and  profits  of  the  real 
estate  of  the  said  testator  at  such  periods  as  the 
said  court  or  judge  shaU  appoint,  and  do  and  shall 
duly  pay  the  balances  which  shall  from  time  to 
time  be  certified  to  be  due  from  him,"  then  the 
recognisance  should  be  void. 

The  receiver  absconded,  and  by  an  order  dated 
the  15th  Feb.  1894  he  was  discharged  and  ordered 
to  leave  his  final  account  at  chambers  and  pay 
into  court  the  balance  certified  to  be  due  from 
him.  This  order  not  having  been  complied  witli, 
the  sureties  submitted  to  the  jurisdiction  of  the 
court  in  the  action  as  fully  as  if  an  action  to 
enforce  their  bond  and  recognisances  as  sureties 
for  the  receiver  had  been  brought,  and  the  re- 
ceiver's accounts  were  taken  in  their  presence. 
In  taking  the  accounts  the  question  was  raised 
whether  certain  items  could  be  charged  against 
the  sureties.    These  items  were  : 

(1)  A  sum  of  3502.  for  fire  insurance  money,  as 
to  which  it  appeared  that  the  receiver  had  in  1885 
insured  some  farm  buildings  in  his  own  name, 
describing  himself  in  the  policy  as  receiver  of  the 
rents  ana  profits  of  the  real  estate  of  James 
Graham,  deceased ;  that  he  had  charged  and  been 
allowed  the  premiums  in  his  accounts ;  and  that 
a  fire  having  occurred  in  1893  he  had  received  the 
insurance  money  and  misapplied  part  of  it. 

(2)  Various  sums  amounting  to  about  1002.  paid 
to  the  receiver  under  order  of  the  court  representing 
dividends  on  consols  in  court  purchased  with  the 
proceeds  of  sale  of  part  of  the  testator's  real 
estate  sold  by  order  of  the  court  pending  Ute 
action  and  after  the  date  of  the  order  appointing 
him  receiver,  such  consols  standing  to  a  separate 
account  and  being  liable  to  be  .reinvested  m  real 
estate. 

(3)  A  sum  of  212.,  the  balance  of  a  sum  of  2202. 
paid  to  the  receiver  under  an  order  of  the  court 
out  of  moneys  representing  personal  estate  to  be 
applied  in  repairs  of  the  real  estate,  1992.  only 
having  been  spent  by  him  in  repairs. 

Byrne,  Q.C.  and  T.  L.  Wilkinson  for  the  sure- 
ties.— The  insurance  money  is  capital,  and  cannot 
in  any  sense  be  said  to  be  rente  and  profite  for 
which  only  the  sureties  are  liable.  In  MaunseU 
V.  Egan  (3  Jo.  &  Lat.  251),  which  will  be  relied  on 
by  the  other  side,  the  form  of  recognisance  was 
different  to  that  in  the  present  case.  The  cases 
of  Dawson  v.  Raynes  (2  Russ.  466)  and  Be  Lockey 
(1  Ph.  509)  are  ^stinguishable.  The  other  items 
do  not  represent  rente  and  profits  of  the  real 
estate. 

Levett,  Q.C.  and  BramweU  Davis  for  the  plain- 
tiffs.— The  sureties  are  liable  for  all  that  the 
receiver  could  be  required  to  pay  to  the  amount 
of  the  penalty,  and  there  is  no  equity  for  relieving 
the  sureties  irom  payment  of  any  of  thme  items. 
They  referred  to 

Mauniell  v.  Egan,  3  Jo.  &  Lat.  251 ; 
Dawson  v.  Raynes,  2  Boss.  466. 

Byrne,  Q.C.  in  reply. 

Chittt,  J.,  after  stating  the  facte,  said  : — The 
argument  for  the  sureties  raises  the  question  of 
the  principle  upon  which  this  account  is  to  be 
taken  as  against  the  sureties.  Now,  it  is  clear 
that  at  common  law,  thei«  having  been  default 
on  the  part  of  the  receiver,  the  whole  sum  of 
35002.  mentioned  in  the  recognisance  is  recover- 
able as  against  the  sureties,  and  if  authority  be 
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required  on  thai  point  it  is  fnmiabed  by  the 
certificate  that  was  given  by  the  judges  in  Dateeon 
T.  £avn««  [vin  <up.),  who  were  of  opinion  that  if 
there  had  been  any  breach  of  the  condition  of  the 
recognisance,  the  penalty  was  a  debt  at  law,  and 
the  question  of  interest  did  not  arise  at  law.  The 
practice  is,  as  stated  by  Kerr  on  Beceivers,  and 
as  ie  well  known,  when  the  recognisance  is  put  in 
force  at  law,  to  apply  to  the  court  by  whom  the 
■  receiver  has  been  appointed,  to  submit  to  the 
jurisdiction,  and  offer  to  have  the  account  taken 
by  the  court  who  appointed  the  receiver.  On 
taking  the  account  the  court  does  not  necessarily 
exact  the  full  amount  of  the  sum  mentioned  in 
the  recognisance ;  but  the  court,  when  it  looks 
into  the  case  and  considers  the  nature  of  the  o£Sce 
of  the  receiver  in  the  circumstances,  applies,  not 
a  principle  of  contract,  but  a  principle  oi  equity, 
to  the  account,  and  relieves  tne  sureties  against 
demands  which  the  court,  on  a  full  consideration 
of  the  matter,  thinks  the  sureties  ought  to  have 
allowed  in  their  favour.  Mr.  Kerr  states  in  his 
book  on  Receivers  (3rd  ed.  p.  217)  that  the 
surety  is  answerable  to  the  extent  of  the 
amonnt  of  the  recognisance  for  whatever  sum  of 
money,  whether  principal,  interest,  or  costs,  the 
receiver  has  become  liaole  for,  including  the  costs 
of  bis  removal  and  the  appointment  of  the  new 
receiver  in  bis  place  ;"  and  in  my  opinion  that  is 
a  correct  general  statement  of  the  principle  on 
which  the  court  proceeds.  Now,  in  Dawton  t. 
Rayne$,  the  Lord  Chancellor  pointed  out  that 
the  penalty  was  forfeited  by  breach  of  the 
condition,  the  amonnt  of  the  penalty  is  the 
debt  due  from  the  sureties ;  but  he  did  consider 
the  question  whether  they  should  be  charged, 
in  taking  the  account,  with  interest;  and  in 
the  circumstances  of  that  case,  that  is  to  say 
i4pon  equitable  considerations,  he  relieved  them 
from  the  penalty  of  the  recognisance  to  the 
extent  of  the  demand  made  against  them  for 
interest.  He  said :  "  It  seems  to  me  that  it 
would  be  difficult  to  say,  that,  where  the  principal 
debtor  " — that  is,  the  receivei" — "  would  be  obliged 
to  pay  interest,  there  would  not  be  an  equity  that 
the  surety  should  pay  the  interest  in  default  of 
the  principal."  Now,  having  stated  what  I  take 
to  be  the  principle  on  which  the  court  proceeds,  I 
am  in  a  position  to  deal  with  the  particular  items. 
The  first  item  is  the  sum  of  350Z.,  part  of  the  in- 
surance money  misapplied  by  the  receiver.  With 
regard  to  this  insurance  it  appears  that,  in  the 
former  accounts  passed  by  the  receiver,  he  had 
been  allowed  by  tne  court,  and  properly  allowed, 
the  premiums  which  he  had  paid.  The  policy 
itself  is  referred  to  in  the  former  accounts,  and 
the  court,  therefore,  sanctioned  this  insurance, 
and,  I  think,  I  am  justified  in  saying,  sanctioned 
the  insurance  in  the  receiver's  own  name.  I  have 
inquired  Luto  the  matter.  It  is,  say  my  chief 
clerks,  the  practice  for  receivers  to  insure ;  but  I 
am  not  satisfied  one  way  or  the  other  whether 
they  insure  in  their  own  names.  Of  course,  they 
might  insure  the  property  in  the  names  of  the 
trustees  or  in  other  names,  though  this  receiver 
was  allowed  to  insure  in  the  manner  I  have  men- 
tioned. In  many  cases  when  receivers  are 
appointed  there  is  an  insurance  already  on  foot, 
and  then  he  takes  over  the  policy,  pays  the 
premiums,  and  is  allowed  them,  on  passing  his 
accounts.  It  appears  to  me  that  it  is  consistent 
with  his  duty  as  receiver,  and  that  the  court  has 


itself  sanctioned  it,  that  he  should  make  and  \e^ 
this  insurance  on  foot,  and  I  think  that  be  n- 
oeived  the  insurance  money  as  reoMver.  The 
policy,  on  the  face  of  it,  was  granted  to  him  ai 
that  footing.  It  appears  to  me  tliat  what  the 
receiver  did  with  regard  to  this  insurance,  vat 
done  by  him  in  his  chafacter  of  receiver :  thai  be 
himself,  in  accounting  to  the  court,  would  hart 
been  held  liable  to  account  for  these  moneys ;  and 
when  I  am  considering  the  equities  fairly  appli- 
cable to  a  case  of  this  Kind,  it  seems  to  me  that 
if  I  chargre  him,  as  I  must  have  charged  him,«s 
between  himself  and  the  court,  with  ihe  amoimt 
of  this  insurance  money  thus  received,  so  I  ought 
to  charge  the  sureties.  I  think  there  is  no  eqnitf 
on  their  part  sufficient  to  justify  me  in  sa^ 
that  they  ought  to  be  relieved  agajmst  this  cbai^ 
for  350i.  Some  cases  of  com-se  may  be  put  nhei« 
possibly  orders  might  be  made  which  would  be 
altogetiner  outmde  the  scope  of  the  receiversh^ 
That  is  not  the  case  which  I  am  dealing  with  heie 
on  this  first  item,  and  any  case  of  that  kind  mar 
be  left  to  be  considered  when  it  arises.  In  mj 
opinion  the  sureties  are  chargeable  with  tbe  sum 
that  the  receiver  received  on  this  policy,  and  dii 
not  apply  in  accordance  with  his  duty.  The  next 
item  is  as  to  the  sum  of  100{.  Under  orders  of 
the  court  the  receiver  received  these  dividends  »i 
part  of  the  income  of  the  real  estate.  In  mj 
opinion  this  again  was  within  the  scope  of  his  dn^ 
as  receiver,  and  I  ought  not  to  relieve  the  snretiei, 
who  are  liable  (as  I  have  said)  at  law  to  the  full 
extent  of  35002.  in  respect  of  this  income,  wlud 
was  income  of  real  estate,  seeing  that  the  mosej 
in  court  was  liable  to  be  laid  out  in  the  purchase 
of  other  land.  It  was  strictly  income,  that  is  to 
say,  profits  of  real  estate.  Then  the  next  item  is 
the  sum  of  212.,  balance  of  moneys  which  ought  to 
have  been  spent  in  repairs  on  the  real  estate. 
Now  repairs  of  real  estate  fall  within  the  scope 
of  the  recei  ver's  duty.  He  is  allowed  to  do  certaia 
repairs  without  even  coming  to  the  court,  la 
fact,  he  may  at  his  own  risk  execute  repairs  of  a 
more  extensive  kind.  There  is  no  exact  rule  that 
I  know  of  as  to  the  amount  he  may  do  upon  hs 
own  responsibility ;  but,  of  course,  what  be  doe& 
upon  his  own  responsibility  is  liable  to  be  ques- 
tioned unless  he  nas  obtained  the  previous  sanc- 
tion. Proper  repairs  of  real  estate  appear  to  n>e 
again  to  be  a  matter  which  falls  within  the  fnnc- 
tions  of  a  receiver,  where  the  receiver  is  appointed 
to  receive  the  rents  and  profits.  That  beinf;  so- 
it  appears  to  me  again  that  I  ought  not  to  relieve 
the  sureties  from  Uie  sum  of  211.  with  which  flie 
chief  clerk  has  proposed  to  charge  them.  The 
result,  therefore,  is  that  the  surcharges  made  in 
respect  of  these  three  items  are  proper  and  must 
be  allowed,  and,  as  the  sureties  have  failed  in  their 
contention,  the  cost  of  this  application  must  te 
costs  of  the  surcharge. 

Solicitors :  Inderjnaur  and  Brown,  for  C 
Hamilton  White,  Maidstone;  A.  H.  Amould  m 
Son. 
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Friday.  Nov.  16, 1894. 
(Before  NoBTH,  J.) 
Hutchinson  «.  Babxeb.  (a) 
Fraetiee — Payment  of  money  into  court  by  plain- 
tiffin  »ati»faetion  of  defendant's  counter-claim — 
Order  XXII.,  r.  4 — Supreme  Court  Funds  Rules 
1886,  r.  31) — Printed  form  of  request  for  lodg- 
ment of  money. 
The  plaintiff  in  an  action  desired  to  pay  a  sum  of 
money  into  court  in  satisfaction  of  a  claim  made 
tit  tuyo  paragraphs  of  the  defendant's  counter- 
cUtim,  but  the  Paymcuter-  General  refuted  to 
issue  the    necessary  direction    to  the  Bank  of 
England  to  receive  the  money  on  the  ground  that 
the  printed  form    of  request  for  lo^ment    of 
vumey  authorised  for  use  in  the  pay  office  did  not 
contain  any  statement  applicaile  to  the  cireum- 
ilances  of  the  case.     On  a  motion  ex  parte  on 
behalf  of  the  plaintiff  for  directions  at  to  the 
payment  of  the  money  into  court : 
Beld,  that  the  plaintiff  was  entitled  to  make  the 
payment  into  court,  and  thai  a  statement  whieh 
was  applicable  to  the  circumstances  of  the  ease 
should    be    inserted    in    <Ae    printed  form  of 
request. 
The  action  was  brought  for  trespass.    The  defen- 
dant  Henry    Barker    delivered    a   defence    and 
connter-claim. 

The  plaintiff  Harriet  Hutchinson  desired  to 
paj  into  coui-t  the  sum  of  12.  in  satistaction  of  the 
cUum  made  in  paragraphs  3  and  4  of  the  defen- 
dant's counter-claim,  and  preferred  a  request  to 
the  Paymaster-General  to  issue  a  direction  to  the 
Bank  of  England  to  receive  the  money.  The 
plfuntiff  filled  up  a  printed  form  of  requ^,  ivith 
the  statement  that  the  amount  was  paid  in  "  on 
behalf  of  the  plaintiff  in  satisfaction  of  the 
matters  pleaded  in  paragraphs  3  and  4  of  the 
counter-claim  of  the  defendant." 

The  Paymaster- Greneral,  however,  refused  to 
issue  a  request  to  the  bank  to  receive  the  money 
on  the  ground  that  the  statement  with  which  the 

Slaintifrs  printed  form  of  request  was  filled  up 
id  not  foUow  any  one  of  the  three  statements 
directed  to  be  inserted  in  the  printed  form  of 
request  authorised  for  use  in  the  Pay  Office  by 
Bole  30  ofthe  Supreme  Court  Funds  Rules  1886. 

The  printed  form  of  request,  so  far  as  material 
in  the  present  case,  runs  as  follows : 

Fay  office,  Ko.  12,  mle  30,  Hig-h  Coart  of  Jastioe, 
Chancery  Division.  1.  Beqneat  for  lodgment  of  mane; 
under  Order  XXII.,  or  rule  26  of  Order  XXXI. 

_  Then  after  a  blank  space  for  insertion  of  the 
title  of  the  cause  or  matter,  and  the  names  of  the 
parties  thereto,  &c.,  it  proceeds  : 

The  paymaster  is  requested  to  issoe  a  direction  to  the 
fcank  to  receive which  amount  is  paid  in. 

Then  comes  a  atar  referring  to  a  note  below 
which  contains  the  following  direction : 

Insert  one  of  the  following  statements  in  aooocdamee 
*ith  the  ciroTunstances  :  (A.)  on  behalf  of  the  defendants 

[state  name]  in  satisfaction  of  claim  of  above-named 
state  name  of  party]  (or  with  defence  setting  np 
tinder) ;  (B.)  on  behalf  of  defendant  [state  name] 
sgaiiist  claim  of  above  named  [state  name  of  party] 
*ith  defence  denying  liabilify  ;  (C.)  to  security  for  coats 
acoonnt  on  behalf  of  [state  name  of  party,  and  whether 
plaintift  or  defendant.] 

(«)  BaporMd  by  J.  Tbcstku,  Esq.,  Bantster-at-Law. 
Vol  IJfXT.,  1834*. 


This  was  a  motion  e»  parte  on  behalf  of  the 
plaintiff  for  directions  as  to  payment  into  court 
by  him  of  the  meney. 

8.  Mayer  for  the  motion. — The  plaintiff  is 
entitled  to  pay  the  money  into  court  in  satisfac- 
tion of  the  claim  made  by  paragraphs  3  and  4 
of  the  defendant's  counter-claim :  (Order  XXII., 
r.  9.)  The  Paymaster- Oeneral  ought  to  issue 
a  direction  to  the  bank  to  receive  the  money, 
although  the  statements  in  the  printed  form  of 
request  are  not  applicable  to  the  case. 

NoKTH,  J. — The  plaintiff  is  entitled  under 
mle  9  of  Order  XXlI.  to  pay  the  money  into 
court  in  satisfaction  of  the  claim  made  by  para- 
s^phs  3  and  4  of  the  defendant's  counter-claim. 
The  payment  had  better  be  expressed  to  be  made 
on  behalf  of  Harriet  Hutohinson,  the  plaintiff 
in  the  claim  and  the  defendant  in  the  counter- 
claim, in  satisfaction  of  paragraphs  3  and  4  of  the 
claim  of  the  above-named  Henry  Barker,  the 
plaintiff  in  the  counter-claim  in  the  action  of 
Hutchinson  v.  Barker. 

Solicitor:  W.  S.  NorUdge. 


Nov.  7  and  8, 1894. 
(Before  Nokth,  J.) 
Be  Knapp  ;  Knapp  v.  Yasbali..  (a) 
Voluntary    settlement  —  Construction  —  Qifl    to 
children  as  a  doss — Period  for  ascertaining  elast. 
By  a  vohmtary  settlemsnt  the  settlor  covenanted  to 
pay  to  trustees  a  fund  to  be  held,  in  default  of 
appointment  by  the  settlor,  upon  trust  to  divide 
the  sama  among  the  children  of  A.,  leho,  being  a 
son  or  sons,  should  attain  twenty-one,  or,  being  a 
daughter  or  daughters,  should  attain  twenty-one 
or  marry,  to  the  tntent  that  the  fund  should  be  in 
addition   to    the  portions   provided  for    such 
children  by  a  previous  settlement,  under  which 
aU  the  children  of  A.,  who,  being  sons,  should 
attain  twenty-one,  or   being    daughters  should 
attain  that  age  or  marry,  would  be  entitled  to 
take  svJyeet  to   any  appointment   by  A.     The 
settlor  died   without  exercising    his   potoer    of' 
appointment,  and  the  sum  was  duly  paid  to  the 
mUtees    of  the    voluntary     settl^nint.      Two 
children  of  A.  had  attained  twenty-one,  and  A. 
was  living  and  might  have  more  children.    An 
originating  summons   was  taken  out  for   the 
determination  of  the  question  whether,  under  the 
voluntary  deed,  ordy  those  children  of  A.  who 
were  living  when  we  first  attained  twenty-one 
were  entitled  to  the  fund,  or  whether  any  future 
children  of  A.,  who   might    be  bom,  would  he 
entitled  to  share  in  it. 
Held,  that  orUy  those  children  of  A.  who  were  living- 
when  the  first  attained  twerUy-one  were  entitled 
to  the  fund. 
The  rule  laid  down  by  Andrews  v.  Partington 
(3  Bro.  C.  C.  401)  extended  to  a  voluntary  settle^ 
ment. 
Bt  an  indenture  dated    the    2lBt    Feb.     1867, 
Matthew  Grenville  Samuel  Enapp,  in  exercise  of 
the  power  given  him  by  an  indenture  of  settlement 
of  the  28<£  Sept.  1866  of  charging  portions  for 
his  children,  charged  cei'tain  setitlea  estates  with 
payment  in  case  he  should  have  one  or  more  child 
or  children  by  bis  then  present  or  any  fnture 
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marriaee  (other  than  a  first  or  only  son  entitled 
nnder  uie  indenture  of  settlement  of  the  28th  Sept. 
1866  to  the  settled  estates  for  the  first  estate  in 
tail  male)  of  the   snms  thereinafter  mentioned, 
that  was  to  bslj  if  there  should  be  bnt  one  such 
child  (other  than  as  aforesaid)  the  snm  of  30002. ; 
abd  if  there  should  be  but  two    such  children 
(other  than  as  aforesaid)  the  sum  of  40002. ;  and 
if  there  should  be  but  three  such  children  (other 
than  as  aforesaid)  the  sum  of  50002. ;    and  if  there 
should  be  four  or  more  such  children  (other  than 
as  aforesaid)  the  sum  of  60002.,  the  same-  to  be  an 
interest  or  interests  vested  or  payable  unto  or 
among  such   child  or    children,  or  any  one  or 
more  exclosively  of  the  other  or  others  of  such 
children,  at  such  age  or  time,  in  such  manner, 
and,  if  more  than  one,  in  such  shares  and  with 
such  provisions  for  maintenance,  &c.,  and  other 
powers  and  provisions  as  he  should  appoint,  and 
in  default  of  appointment  if  there  should  be  but 
one  such  child  other  than  as  aforesaid,  the  Siud 
sum  of  30002.  to   be   the  portion  for  such   only 
-child,  and  to  be  vested  in  such  only  child,  being  a 
son,   at  the  age  of  twenty-one  years,  or  being  a 
daughter,  at  the  age  of  twenty-one  years,  or  &,j 
■  of  marriage  with  such  consent  as  therein  mentioned 
which  should  first  happen,  and  to  be  paid  to  him 
or    her    at   the    same   age    or    time    if    the 
same  should  happen  after     the    death    of    the 
.survivor  of  Mattnew  Knapp  and  Matthew  Gren- 
ville  Samuel  Knapp,  but    if   the  same    should 
happen  in  their,  or  either  of  their  lifetime,  then 
immediately  after  the  death  of  such  survivor,  and 
if  there  should  be  two,  three,  four,  or  more  chil- 
dren of  Matthew  Grenville  Samuel  Knapp  by  his 
then  present  or  any  future  marriage  other  than  as 
aforesaid,  then  the  sum  of  40002.,  50002.,  or  60002., 
as  the  case  might  be  for  the  portions  of  such  of 
those  children,  as  being  a  son  or  sons  should  attain 
the  age  of  twenty-one  years,  or  being  a  daughter 
or  daughters  should  attain  that  age,  or  marry  with 
such  consent  as  therein  mentioned,  and    to  be 
interests  vested  in  them  accordingly,  and  to  be 
divided  between  such  children  in  equal  shares  to 
be  paid  to  them  respectively,  being  a  son  or  sons, 
at  his  or  their  age  or  respective  ages  of  twenty -one 
years,  or  being  a  daughter  or  daughters,  at  her  or 
theii'  age  or  respective  ages  of  twenty-one  years, 
or  day  or  respective  days  of  marriage,  with  such 
consent  as  aforesaid  whicb  should  first  happen,  if 
the  same  respectively  should   happen  after  the 
death  of  the  survivor    of  Matthew  KJaapp  and 
Matthew   Grenville  Samuel   Knapp,  but    u  the 
same  should  happen  in  their  or  either  of  their  life- 
time then  immediately  after  the  death  of  such 
survivor. 

By  an  indenture,  dated  the  30th  Aug.  1882, 
after  reciting  that  Matthew  Qrenville  Samuel 
Knapp  had  then  an  eldest  son,  namely  John 
Matthew  Knapp  and  four  younger  children, 
namely  Robert  Bruce  Knapp,  Gatharine  Anna 
Knapp,  Arthur  Douglas  Knapp,  and  Alm-ed 
Faunce  Primatt  Knapp,  and  that  Arthiur  John 
Knapp  was  desirous  of  making  such  settlement 
by  way  of  fui-ther  provision  for  Matthew 
Grenville  Samuel  Knapp  and  his  wife  and  chil- 
dren as  thereinafter  expressed,  Arthur  John 
Knapp  covenanted  with  trustees  that  he  would  in 
his  lifetime,  or  that  his  heirs,  executors,  or 
administrators  would  within  twelve  calendar 
months  after  his  death,  pay  to  the  trustees  the  sum 
of  14,0002.  with  interest  at  4  per  cent,  per  annum 


from  his  death,  to  be  held  by  the  trustees  npn 
such  trusts  as  he  should  appoint^  and,  in  dmnlt 
of  appointment,  in  trust  to  divide  the  same  eqaaSr 
among  all  the  children  of  Matthew  GrenTide 
Samuel  Knapp,  who,  being  a  son  or  sons,  should 
attain  the  age  of  twenty-one  years,  or,  bdsg  a 
daughter  or  daughters,  should  attain  tliat  age  ot 
marry  (other  than  John  Matthew  Knapp,  hit 
eldest  son,  and  such  other  son  or  sons  (if  any)  a> 
under  the  limitations  of  the  indenture  of  the  ^tii 
Sept  1866  should  become  entitled  while  nnda 
twenty-one  to  the  settled  estates  as  tenant  in  tail 
male  m  possession  or  in  remainder  inmiediatelj 
expectant  on  the  death  of  Matthew  GrenTJUe 
Samuel  Knapp),  to  the  intent  that  the  sum  of 
14,0002.  shomd  be  in  addition  to  the  portiani 
provided  for  the  younger  children  by  the  indentme 
of  the  28th  S^t.  1866,  with  a  proviso  that  (tiUer 
alia)  if  there  should  be  only  one  child  of  Matthew 
Grenville  Samuel  Knapp  (other  than  as  aforesaid), 
who,  being  a  son,  should  attain  the  age  of  tirentj- 
one  years,  or  being  a  daughter,  should  attim 
that  age  or  marry,  such  one  child  should  take 
under  the  indenture  now  in  statement  the  Sam  of 
20002.  only,  and  if  there  should  be  two  children  of 
Matthew  Grenville  Samuel  Kiiapp  (other  than  as 
aforesaid),  and  no  more,  who,  being  a  son  or  soma, 
should  attain  the  age  of  twenty-one  years,  or. 
being  a  daughter  or  daughters,  should  attain  that 
age  or  marry,  such  two  children  should  take 
between  them  under  the  same  indenture  the  aom 
of  60002.  only;  and  if  there  should  be  three 
children  of  Matthew  Grenville  Samuel  Knapp 
(other  than  as  aforesaid),  and  no  more,  who,  being 
a  son  or  sons,  should  attain  the  age  of  twenty-one 
yeari,  or,  being  a  daughter  or  daughterc,  ^onld 
attain  that  age  or  marry,  such  three  children 
should  take  among  them  under  the  same  inden- 
ture the  sum  of  10,0002.  only.  The  deed  also 
contained  a  provision  that  during  suspense  d 
absolute  vesting  of  any  part  of  the  fund  the 
income  of  a  presumptive  share  should  be  applicable 
for  maintenance  and  education  under  the  ststa- 
tory  powers  in  that  behalf. 

Arthur  John  Knapp  died  on  the  21st  Feb.  1S83, 
without  having  exercised  the  power  reserved  to 
him  by  the  indenture  of  the  30th  Aug.  1882  of 
appointing  by  deed  the  sum  of  14,0002. 

Matthew  Grenville  Samuel  Knapp  was  alive  at 
the  date  of  the  summons,  and  had  five  yoan(ser 
children,  viz.,  Biobert  Bruce  Kna^p,  Gathaiine 
Anna  Knapp,  Arthur  Douglas  l^iapp,  Alnred 
Faunce  Primatt  Knapp,  and  Ketarah  Maiy 
Knapp. 

Robert  Bruce  Knapp  attained  twenty-one  on 
the  2nd  July  1892,  and  under  an  order  in  diambeis 
of  the  8th  Aug.  1892  the  sum  of  20002.  bad 
been  paid  to  him. 

Gatharine  Anna  Knapp  attained  twenty-one  on 
the  2nd  May  1899 ;  and  thereupon  Robert  Brace 
Knapp  claimed  an  additional  snm  of  10002.,  and 
Gatharine  Anna  Knapp  claimed  the  sum  of  3D002. 

The  14,0002.  had  been  handed  over  to  the  trus- 
tees of  the  indenture  of  the  30th  Aug.  18^  and 
invested  by  them ;  and  by  reason  of  the  increase 
in  value  of  the  investments,  the  fund  was  at  the 
date  of  the  summons  regarded  as  amounting  to 
over  16,0002. 

This  was  an  originating  summons  taken  out  bj 
Robert  Bruce  Knapp  and  Gathaiine  Anns  EnapP 
against  the  trustees  of  the  indenture  of  the  30th 
Aug.    1882,    and   the   three  infant  obildreo  of 
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Matthew  Grenville  Samuel  Enapp,  tor  the  deter- 
mination cd  the  question  whether  the  five  younger 
ehildren  of  Matthew  Greville  Samuel  Knapp  take 
the  whole  fund  equalhr  between  them  as  they 
attain  twenty -one,  or  whether  any  future  children 
of  Matthew  Grrenville  Samuel  Enapp  which  might 
be  bom  would  be  entitled  to  share  in  the  fund. 

Bwmfan  E<xdy,  Q.C.  and  WhateUy  for  the  plain- 
tiffs. — Thequestion  is  whether  the  rule  laid  down  in 
Andreas  v.  Partington  (3  Bro.  C.  C.  401)  which 
applies  in  the  case  of  wills,  is  applicable  to  the 
«ase  of  a  Toluntary  settlement.  The  reason  for 
the  rule,  viz.,  that  it  is  a  rule  of  convenience 
arising  from  necessity,  applies  to  the  case  of  a 
Tolimtary  settlement  as  well  as  to  the  case  of  a 
will.  [^Everitt,  Q.C. — I  concede  that  the  rule  is 
thoroughly  established  in  the  case  of  wills.]  They 
refer  to 

Re  Emmet't  Dttate;  Emmet  v.  Emmet,  42  L.  T. 
Eep.  4  ;  13  Ch.  Div.  484 ; 

Re  Smith,  2  J.  &  H.  594 ; 

OHlman  r.  Daunt,  3  K.  &  J.  48  ; 

Re  Mervin ;  Mervin  y.  Croasman,  65  L.  T.  Bep.  186  ; 

(1891)  3  Ch.  197. 

Henry  Fellowi,  for  the  three  defendants,  the 

infant  children    of    Matthew    Grenville   Samuel 

Enapp,  supported  the  argtunent  for  the  plaintiffs, 

Everiii,  Q.C.  and  Warrington  for  the  defen- 
isaita,  the  trustees  of  the  deed  of  the  30th  Aug. 
1882. — The  rule  of  Andrews  v.  Partington  (ubi 
sup.)  has  never  been  applied  to  the  construction 
of  a  deed.  There  ia  no  decision  either  in  favour 
of  or  against  such  application  of  the  rule ;  but 
there  is  a  great  difference  between  a  settlement 
for  valuable  consideration  and  a  will.  In  the 
present  cajse  the  document  to  be  construed  is  a 
Tolantary  settlement,  but  it  is  stated  therein  that 
it  ia  made  for  the  purpose  of  adding  to  the 
portions  provided  for  the  younger  children  of 
Matthew  Grenville  Samuel  Knapp  by  the  inden- 
ture of  the  28th  Sept.  1866.  Under  that  indenture 
any  children  of  Matthew  Grenville  Samuel  Knapp 
who  may  be  subsequently  bom  are  entitled  to  share 
the  fond  provided  for  portions  for  his  younger  in 
children;  and  it  is  to  be  presumed  that  the 
children  intended  to  take  under  the  deed  of  the 
SOth  Aag.  1882  are  the  same  as  those  entitled 
under  the  former  deed. 

NoKTH,  J. — I  think  that  the  order  made  in 
chambers  is  the  order  I  must  follow  now.  It 
seems  to  me  to  have  been  right.  If  Arthur  John 
Knapp,  the  settlor,  had  done  what  he  has  done  by 
will  instead  of  by  voluntary  settlement  it  is  not 
disputed  for  a  moment  what  the  position  of  the 
parties  would  have  been.  The  children  who  had 
attained  twenty-one  would  be  entitled  to  have 
their  shares  actually  paid  over  to  them.  The 
result  would  be  that  the  shares  must  be  ascer- 
tained, and  that  being  so,  no  person  who  is  not 
alive  can  have  a  share  set  apart  for  him.  That  is 
the  rule  in  Andretos  v.  Partington  {vM  attp.),  and 
a  great  many  other  cases,  and  it  is  too  cl^rly 
settled  to  allow  of  any  doubt  about  it  now. 
There  are  only  two  cases  I  want  to  refer  to.  One 
is  the  case  of  Be  Emmet's  Estate;  Emmet  v. 
Emmet  (ubi  sup.).  There  the  property  stood 
thus :  It  was  limited  by  will  on  trust  to  convert, 
and  after  payment  of  debts  to  Invest  and  to 
permit  H.  £.  dnring  his  life  to  receive  the  rents 
and  income  for  his  own  benefit,  and  after  his 
death,  as  to  one  undivided  third  part,  for  all  the 


children  of  H.  E.  equally,  the  shares  to  be  con- 
veyed and  paid  to  them  as  they  should  attain 
twenty -one  as  to  sons,  and  twenty -one  or  marriasfe 
88  to  daughters.  There  were  clauses  of  main- 
tenance and  accruer.  The  testator  gave  another 
third  part  of  the  estates  after  the  death  of  H.  E. 
in  favour  of  the  children  of  his  sister,  and  the 
remaining  third  part  in  trust  for  all  and  every 
the  children  of  G.,  the  shares  to  be  conveyed  and 
paid  at  the  ages  and  times  above-mentioned,  and 
in  case  H.  E.,  the  tenant  for  life,  should  die 
without  children,  the  share  ^ven  for  them  was  to 
be  divided  between  his  sisters  and  G.'s  children 
as  the  two-thirds  given  to  them.  H.  E.  died  a 
bachelor.  At  his  death  G.,  a  widower,  had  two 
children.  He  married  again,  and  when  his  eldest 
child  attained  twenty-one  he  had  six  children,  all 
of  whom  attained  twenty-one.  Another  child 
was  bom  afterwards.  It  was  held  by  Hall,  V.C^ 
and  confii-med  by  the  Court  of  Appeal,  that  the 
six  children  or  their  legal  personal  representatives 
were  entitled  to  a  moiety  of  the  estates.  That 
looks  very  much  like  a  decision  on  this  exact 
point,  but  in  point  of  fact  it  was  not  anything  of 
the  kind,  The  question  really  raised  and  argued 
was  whether  the  six  chUdrem  took,  or  whether 
two  of  them  took  to  the  exclusion  of  tixe  other  four, 
and  the  case  of  the  seventh  child  seems  to  have 
been  thought  so  clear  that  there  was  no  person  to 
represent  that  child  before  the  court.  It  was 
decided  in  the  absence  of  that  child,  and  treated 
as  a  perfectly  clear  settled  point  about  which 
there  could  be  no  dispute.  There  were  reasons 
on  the  cases  for  suggesting  that  it  was  two 
instead  of  six,  and  that  was  what  was  negatived 
by  both  courts,  but  the  law  laid  down  by  Sir  G. 
Jessel  is  perfectly  clear  in  accordance  with  the 
earlier  cases,  and  a  portion  of  that  I  must  read. 
He  says  that  the  will  appears  to  me  as 
clearly  and  well  drawn  as.  any  will  need  be. 
Under  that  will  any  layman  would  under- 
stand that  all  the  cluldren  of  Greorge  Nelson 
Emmet,  at  whatever  time  bom,  would  become 
entitled,  and  in  the  absence  of  authority 
so  should  I ;"  that  is  to  say,  the  words  most  clearly 
pointed  to  all  the  children.  "  There  has,  however, 
been  established  a  rule  of  convenience,  notjCounded 
on  any  view  of  the  testator's  intention,  that  since 
when  a  child  wants  ite  share  it  is  convenient  that 
the  payment  of  the  shai-e  should  not  be  deferred, 
it  shall  be  made  payable  by  preventing  any  child 
bom  after  that  time  from  participating  in  the 
fund.  The  rule  is,  that,  so  soon  as  any  child 
would,  if  the  class  were  not  susceptible  of  increase, 
be  entitled  to  call  for  payment,  uie  class  shall  be 
incapable  of  being  increased.  That  rule  of  con- 
venience, being  opposed  to  the  intention,  is  not  to 
be  applied  where  it  is  not  necessary,  there  being 
also  a  rule  that  you  let  in  all  who  are  bom  up  to 
the|time  when  a  share  becomes  payable."  I  do  not 
think  I  need  read  it  further,  because  that  is  a  very 
clear  statement  of  the  law  with  respect  to  it.  The 
result  is  that  you  may  have  to  take  the  testator's 
death  as  the  time  when  the  class  is  ascertained, 
but  if  there  is  a  life  estate  which  prevents  the 
distribution  of  the  fund  till  the  life  ^tato  is  over, 
then  you  look  to  the  period  of  distribution  which 
is,  in  that  case,  the  termination  of  the  life  estate 
and  then  you  fix — not  the  persons  who  wUl  take — 
but  you  fix  the  maximum  number  of  which  the 
class  can  consist,  and  then  divide  the  shares  as  far 
as  they  are  divisible  on  that  footing.    If  there  axt 
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six  children  livine,  one  of  whom  has  attained 
twenty-one,  he  wifl  get  his  one-sixth.  If  another 
attains  twenty-one  he  will  get  hia  one-aixth  after- 
wards. If  a  third  dies  under  twenty-one,  he  does 
not  take  a  share,  and  the  fnnd  will  be  divisible  in 
fifths,  and  the  first  two  who  hare  had  their  sixth 
shares  which  were  what  they  were  clearly  entitled 
to,  would  be  found  entitled  each  to  one-fifth  of 
another  sixth,  and  so  on.  In  the  case  of  a  life 
eatate,  the  period  of  distribution  is  the  death  of 
the  tenant  for  life.  But  it  is  not  neceasarily  the 
determination  of  a  life  eatate.  Anything  that 
fixea  the  period  at  which  the  fund  has  to  be  distri- 
buted marka  the  time  that  actually  haa  to  be 
taken,  and  in  Waiton  t.  Young  (28  Ch.  Div.  436) 
the  period  of  distribution  was  got  at  in  another 
way.  In  that  case  there  was  a  devise  in  trust  for  J. 
for  life,  and  after  his  death  in  trust  for  his  children 
who  should  attain  twenty-one,  and  the  issue  of 
any  child  who  should  die  under  twenty-one  leav- 
ing issue  who  should  attain  that  age ;  but  in  case 
tliere  should  be  no  child  nor  the  issue  of  any  child 
of  J.  who  should  attain  twenty-one — that  is  the 
event  tliat  happened — the  property  was  to  be  held 
on  trost  for  the  child  or  children  of  R.  who  should 
respectively  attain  twenty-one,  and  if  more  than 
one  in  equal  shares.  So  that  J.  was  tenant  for 
life,  ana  on  his  death  without  children  according 
to  the  usual  rule  the  class  would  be  fixed.  It 
would  be,  if  it  stopped  there,  but  there  was  this 
further  provision  "  Frovided  always  that  the  rent 
of  the  trust  premises  should  during  the  term 
of  twenty -one  years  from  the  day  next 
before  the  day  of  the  testator's  death  be 
accumulated  by  way  of  compound  interest, 
and  the  accumulated  fund  should  be  held 
in  trust  for  the  child,  if  only  one,  or  all  the 
children  equally  if  more  than  one,  of  B.,  who 
shoold  attam  twenty-one."  J.  died  without  ever 
having  had  a  child.  B.  had  aix  children  who 
attained  twenty-one.  The  youngest  of  them  was 
bom  after  the  eldest  had  attained  twenty-one, 
but  before  the  end  of  the  period  of  accumula- 
tion. Thus,  although  the  tenancy  for  life  had 
expired,  a  further  term  had  to  elapse  during 
wluch  the  rents  had  to  be  accumulated,  and  till 
that  period  came  to  an  end  there  could  be  no  dis- 
tribution. Therefore  in  that  case  the  period  for 
distribution  and  fixing  the  clasa  was  not  the  death 
of  the  tenant  for  life,  but  the  expiration  of  the 
further  period  that  had  to  run  to  make  up  the 
twenty-one  years.  The  learned  judge  seemed  to 
think  it  was  a  new  case.  I  think  it  was  a  case  of 
new  ciroumstancea  to  which  the  rule  had  to  be 
applied,  though  he  had  no  difficulty  in  applying 
the  rule  to  that  new  state  of  thmga.  In  the 
preaent  oaae  the  settlor  haa  given  the  fnnd  to  all 
the  children  of  Matthew  G-renville  Samuel  Enapp, 
who  being  sons  ahaU  attain  twenty-one,  or  being 
daughters  shall  attain  that  age  or  marry.  There 
is  no  preceding  life  estate,  and  if  this  had  been 
a  will  it  would  be  perfectly  clear,  that  as  soon 
as  any  child  had  attained  twentv-one  that  child 
was  entitled  to  have  his  or  her  share  paid, 
and  there  are  various  indications  in  the  settle- 
ment pointing  that  way.  The  income  is  given  for 
maintenance  during  minority  only,  and  the  shares 
vest  at  twentv-one.  This  is  all  the  more  reason 
for  saying  that,  as  soon  as  the  child  attains 
twenty-one,  the  tame  has  come  at  which  he  is 
entitled  to  his  share  when  he  comes  and  asks  for 
it.    niere  are  two  reasons  auggeated  why  the 


eeneral    rule    ahould   not   apply  to  this  etat: 
uie   first    is,    that  this    ia    not   a  will,    but  is 
a  voluntary    aettlement.     Kow,  what   difieTCooe 
doea  that  make  P    I  oonf  eaa  I  cannot  see  ihat  it 
makes  any  cUfference.    I  do  not  see  any  logpcal 
difference,  and  I  do  not  see  any  legal  difference. 
If  this  gentleman  had  chosen  to  do  it  by  hia  will 
the  matter  would  have  been  perfectly  ^eax,  and 
that  he  did  it  by  a  deed  instead  seems  to  me  t» 
come  to  precisdy  the  same  thing.    In  point  of 
fact  it  was  as  nearly  like  a  will  as  it  coold  possible 
be,  because,  although  he  made  the  settlement,  be 
reserved  to  himself  the  general  power  of  appmt- 
ment  over  the  the  whole,  so  that  the  fund  remained 
in  hia  entire  control  down  to    the  time  of  Ut 
decease.    But  neither  on   legal  nor    on  logicil 
grounds  do  I  see  any  distinction  between  a  voIdd- 
tary  settlement  and  a  will.    Counsel  have  told  me 
they  cannot  find,  and  I  certainly  do  not  know  of, 
any  case  in  which  the  doctrine  haa  been  implied 
to  the  case  of  a  settlement;  but,  on  the  other 
hand,  no  one  can  refer  me  to  any  statement  in  any 
case  whatever  indicating  grounds  for  a  deciaioii 
which  would  prevent  its  application  to  a  voluntary 
settlement  —  a  settlement  by  a  volantaiy  deed 
instead  of  a  settlement  by  will — and  I  do  not  see 
any  distinction  between  the  two.   It  was  suggested 
there  might  have  been  a  distinction,  if,  instead  of 
being  a  voluntary  settlement,  it  had  been  a  settle- 
ment for  value.    I  do  not  quite  see  what  that  dis- 
tinction is,  but  that  ia  not  the  case  I  have  tc 
deal  with,  and  therefore  about  that  I  say  nothing. 
Then  the  only  other  ground  suggested  why  toe 
ruling  in  AndretBs  v.  Partington  [ubi  sup.)  shoold 
not  apply  was  this  :  this  was  a  settlement  by  the 
settlor  upon  the  children  of  Matthew  Grenville 
Samuel  ICnapp,  who  already  were  entitled  undo' 
a  previous  settlement ;  and  they  were  entitled  to 
cei-tain  portions  of  fixed  amounts.     Then  in  this 
settlement  which  I  have  to  deal  with  the  trust  as 
to  the  14,0002.  is  "in  trust  to  divide  the  same 
equally  among  the  childi^n  of  the  said  Matthec 
Grenville  Samuel  Enapp,  who,  being  a  son  or  soas, 
shall  attain  the  age  of  twentv-one  years,  or  being 
a  daughter  or  daughters  shall  attam  that  age  or 
marry,  other  than   snd  except   John  .Maraiev 
Enapp,  his  eldest  son."     It  is  said   that  that 
clearly  pointe  to  all  the  children,  and  no  donht  it 
does.   It  is  as  dear  here  as  the  Master  of  tiie  Bolls 
said  it  was    in  Be    Emmet't  Estate ;    Emmet  t. 
Emmet    (uhi     tup.),    but    then     the    rule    of 
law    comes   in   here,   and,  although   the  inten- 
tion   might   be    to   provide    for    all,   this  mle 
of    convenience   prevente    that  intention  from 
having  effect   given  to    it.    But   then   it  was 
said  uiat  there  are  these  further  words,  "to  ^ 
intent  that  the  said  sum  of  14,000L  may  be  in 
addition  to  the  portions,  provided  for  the  said 
younger  children,"  and  it  is  said  that  that  makes 
a  difference,  because  under  the  original   settle- 
ment all  the  children,  whenever  bom,  other  than 
a  first,  would  take  if  they  attained  twenty-one, 
because  there  was  a  life  estate  that  must  last  until 
the  children  had  all  been  ascertained  by  birth ;  and 
as  all  the  children,  therefore,  were  to  take  under 
tibe  original  aettlement,  it  was  arvaed  that  if  the 
14,0002.  is  to  be  added  to  tiieii  wares,  it  most  be 
the  intention  that  all  the  children  should  take  the 
14,0002.    That  does  not  make  it  any  clearer,  and 
the  reason  why  they  cannot  take  ia  not  becsose  it 
was  not  the  intention  thi^  they  should  take,  hot 
because,  in  spite  of  the  intention,  the  prwet^hss 
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to  be  divided,  inasmuch  as  the  persons  who  are 
entitled  to  absolute  shares  ask  for  them  and  cannot 
be  gainsaid.  Then,  further,  I  do  not  see  that  this 
clause  throws  anj  lisht  upon  the  question,  because 
the  statement  that  those  who  take  the  14,0002.  are 
to  have  it  in  addition  to  the  shares  they  take  under 
the  original  settlement,  only  means  that  those 
who  take  under  both  are  to  haye  what  they  take 
under  the  second  in  addition  to  what  thev  take 
under  the  first,  and  not  by  way  of  substitution,  or 
satisfaction,  or  anything  of  that  sort,  of  the 
amounts  which  they  take  under  the  first.  That 
phrase,  therefore,  does  not,  in  my  opinion,  in  any 
way  tend  to  show  that  it  was  the  intention  that 
more  should  take,  because  the  intension  already 
was  that  all  should  take ;  and  even  if  it  was  the 
intention  to  carry  the  gift  to  a  larger  number  of 
penoDs,  it  is  inconsistent  with  what  those  who 
have  attained  twenty -one  are  entitled  to  now,  viz., 
to  have  their  shares  ascertained  and  paid  to  them. 
Solicitors :   Booper  and  Whately ;  Torr  and  Co. 


Nov.  8  and  10, 1894. 
(Before  Nobth,  J.) 

Be  Kationai.  Pbovinciai.  Bank  t>.  Mabsh,  (o) 

Vendor  and  purchaser — Summons  for  return  of 
deposit — Sale  by  auction — Condition  precluding 
inquiry  or  objection  as  to  prior  title  whether 
appearing  in  abstract  or  not — Defect  in  prior 
title  discovered  by  purchcuer  aliunde — Pvrmaser 
precluded  from  objecting  in  respect  of  defect. 

A  purchaser  of  real  estate  at  public  auction  paid 
a  deposit  on  the  purchase  money,  and  signed  an 
agreement  to  complete  {he  purchase  according 
to  the  conditions  of  sale,  the  third  of  which  pro- 
vided that  the  title  should  commence  with  a  con- 
veyance on  sale  of  a  certain  date,  and  that  the 
prior  title  whether  appearing  in  any  abstracted 
ioeument  or  not  should  not  be  required  investi- 
gated or  objected  to.  The  purchaser  afterwards 
discovered  aliunde  what  he  regarded  as  a  serums 
defect  in  the  prior  title  ;  but  it  was  not  suggested 
(hat  the  alleged  defect  was  known  to  the  vendor 
whenfroiming  the  conditions  of  sale.  On  a  sum- 
mons under  Me  Vendor  and  Purchaser  Act  1874 
for  a  declaration  that  the  vendors  had  not  shown 
a  good  title  to  the  property,  and  for  an  order  for 
rtpayment  of  the  Mposit  udth  interest  and  costs  : 

SisM,  that  the  purchaser  was  precluded  by  the  third 
eondilion  of  sale  from  mcueing  any  objection  in 
respect  <jf  the  alleged  defect  in  the  prior  title, 
and  Viat  the  summons  must  be  dismissed. 

On  tlie  27th  April  1893  the  National  Provincial 
Bank  of  England  put  up  certain  real  estate  at 
Temple  Combe  in  the  county  of  Somerset,  for  sale 
by  pnbEc  auction,  subject  to  printed  conditions  ; 
imT  Greorge  Marsh,  of  Temple  Combe,  railway 
goard,  became  the  purchaser  thereof  at  the  price 
of  3152.,  paid  a  deposit  of  31Z.  10«.,  and  entered 
mto  a  contract  to  complete  the  purchase  acoor- 
uhig  to  the  conditions. 
The  third  condition  of  sale  was  as  follows  ^— 
Tlie  titles  shall  commenoa  with  an  indentare  of  oon- 
^Tuoe  on  sale  dated  the  2Srd  Jan.  1869,  and  the  prior 
>iUe,  whether  appearing  in  any  abstracted  doomnent  or 
liet  (hall  not  be  reqnired,  isTestigated,  or  objeoted  to. 
_^e  conveyance  on  sale  of  the  23rd  Jan.  1868 

(•)  Bapoited  by  J.  TausTaui,  Esq.,  BurUter^t-Law. 


'  was  a  conveyance  by  Elizabeth  Worthey  Davis, 
containing  a  recital  that  she  was  entitled  to  the 
property  m  fee  simple,  to  one  Austen,  who  mort- 
ga^led  the  property  to  the  vendors.  In  the  course 
of  mvestigating  the  title  the  purchaser  discovered 
aliunde  what  he  alleged  to  be  a  fatal  defect  in  the 
title  prior  to  the  conveyance  of  the  23rd  Jan.  1869, 
namdy,  that  on  the  right  construction  of  the  will, 
dated  in  1865,  under  which  Elizabeth  W.  Davis 
had  claimed  the  property,  which  did  not  appear 
in  the  abstract  of  title,  she  only  took  a  life  estate 
therein ;  and  he  objected  to  the  vendor's  title  on  that 
account.  It  was  not  suggested  that  the  vendors 
had  been  aware  of  the  a&eged  defect  in  the  prior 
title,  when  the  conditions  of  sale  were  drawn  np 
and  they  declined  to  entertain  the  purchaser^ 
objection  on  the  ground  that  it  was  precluded  by 
the  third  condition  of  sale. 

This  was  a  summons  taken  out  on  behalf  of  the 
purchaser  under  the  Tender  and  Purchaser  Art 
1874  for  a  declaration  that  the  vendors  had  not 
shown  a  good  title  to  the  property,  and  for  an 
order  that  the  vendors  should  repay  the  deposit 
which  had  been  paid  by  the  purchaser,  with 
interest,  expenses,  and  costs. 

B.  B.  Sogers,  for  the  purchaser,  stated  the 
facts. 

Edward  Beaumont,  for  the  vendors,  raised  the 
objection  that  the  purchaser  was  precluded  by  the 
third  condition  of  sale  from  making  any  objection 
in  respect  of  the  alleged  defect  discovered  in  the 
prior  title.  The  vendors  had  no  knowledge  of  the 
alleged  defect,  and  did  not  frame  the  third 
condition  with  any  fraudulent  intention.  This 
is  a  condition  that  the  prior  titie  shall  not  be 
objected  to,  and  not  simply  a  condition  against 
requisitions.    He  referred  to 

Fiy  on  Speoiflo  Performance,  3rd  edit.,  p.  594 ; 
WaddeU  v.  Wolfe,  L.  Bep.  9  Q.  B.  515 ; 
Dart  on  Vendors  and  Pnrchasers,  6th  edit.,  voL  1, 
p.  169,  note  (3). 
This  shows  that  the  observations  of  Lord  Eatherley 
in  Darlington  r.  Hamilton  (Kay,  550,)  are  too 
broad.    I  rely  on  the  third  condition,  which  was 
honestiy  framed  to  preclude  the  purchasers  from 
taking  the  objection. 

B.  B.  Rogers.  —  The  observation  of  Lord 
Hatherley  in  Darlington  v.  Hamilton  (ubi  sup.) 
shows  thiat  the  purchaser  is  entitied  to  make  the 
objection.  [North,  J. — Is  this  consistent  with 
the  decisions  referred  to  on  the  point  P]  The 
other  decisions  show  tiiat  there  are  two  exceptions 
to  this  rule :  (1)  Where  the  purchaser  agrees  to 
take  such  title  as  the  vendor  has.  (2)  Where 
the  subject  of  the  purchase  is  an  underlease,  and 
the  lessor's  title,  which  is  not  a  part  of  the  lessee's 
title,  is  in  question.    He  referred  to 

WaddeU  v.  Wolfe  {ubi  tup.). 
There  the  decision  was  in  favour  of  the  purchaser; 
and  the  language  of  Blackburn,  J.,  must  be  taken 
as  referring  to  tiie  case  of  a  purchase  of  leasehold 
property,  and  has  no  application  to  the  present 
case.  [Nosth,  J. — ^What  do  yon  say  to  Hume  t. 
Bentley,  5  De  O.  &  Sm.  520  P]  That  was  a  decision 
respecting  leasehold  property,  and  does  not  apply 
e  present  case.    In  Else  v.  Else  (25  L.  T.  Bep. 


927 ;  L.  Bep.  13  £q.  196)  the  objection  of  the 
purchaser  in  respect  of  a  defect  discovered 
aliunde  in  the  prior  title  was  supported,  although 
the  conditions  of  sale  provided  that  it  should  not 
be  inquired  into  or  objected  to.    The  case  of 
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J<me*  y.  Cliffwd  (35  L.  T.  Bep.  937 ;  L.  Hef. 
S  Gh.  Div.  7re)  shows  (hat  the  court  will,  even  m 
oase  of  a  completed  contract,  grant  relief  in  a 
case  of  common  mistake  without  fraud.  In  Smith 
T.  JSoMiMon  (41  L.  T.  Bep.  405 ;  L.  Bep.  13  Ch. 
Div.  148)  a  condition  that  the  earlier  title  should 
not  be  leqtiired  or  inquired  into  did  not  preclude 
the  purchaser  from  insisting  on  an  objection  not 
disoorered  through  anv  inquiry  made  bj  him,  but 
accidentally  disclosed  by  the  vendor. 

NoBTH,  J.  stated  the  facts  and  proceeded: — 
The  question  is  whether  the  purchaser  is  entitled 
to  hare  the  whole  transaction  undone.  There  is 
no  question  now  of  the  specific  performance  of  the 
contract.  Without  expressing  any  opinion  upon 
that,  I  can  see  that  there  might  be  a  difficnl^  in 
the  way  of  the  bank  if  they  were  seeking  to  enroroe 
specific  performance.  But  this  summons  is  equira- 
lent  to  an  action  by  the  purchaser  for  the  return 
of  his  deposit.  The  couTeyance  of  the  23rd  Jan. 
1869  contains  a  recital  that  Miss  Davis,  the  then 
grantor,  was  entitled  in  fee  simple  to  the  property, 
and  the  third  condition  of  sale  provides  that  the 
prior  title  shall  not  be  objected  to.  It  is  said  on 
behalf  of  the  purchaser  that,  although  he  is  not 
entitled  to  make  any  objection  to  the  prior  title, 
yet  he  is  at  liberty  to  show  aliunde  that  the 
vendor  is  not  entitled  to  the  property  in  fee.  In 
Sir  Edward  Fry's  treatise  on  Specific  Perfor- 
mance (3rd  edit.,  p.  594)  the  learned  author  says : 
"  The  cases  on  the  question  whether  and  how  far 
the  inquiry  into  title  has  been  limited  fall  into 
two  categories:  first,  where  the  stipulations  of 
the  contract  preclude  the  purchaser  from  making 
requisitions  upon  or  inquiries  from  the  vendor  as 
to  his  title,  which  relieves  the  vendor  from  the 
necessity  of  complying  with  or  answering  any 
such  requisition  or  inquiry,  but  does  not  prevent 
the  purchaser  from  showing,  by  any  means  in  his 
own  power,  that  the  vendor's  title  is  defective ; 
and,  secondly,  cases  in  which  the  stipulations 
preclude  the  purchaser,  not  only  from  making 
«uch  requisitiens  upon  and  inquiries  from  the 
vendor,  but  from  making  any  inquiry  or  investi- 
gation about  the  title  anywhere  which  may  quite 
validly  be  stipulated,  and  will  generally,  provided 
that  the  stipulation  be  clear,  altogether  preclude 
inquiry  and  investigation  for  every  purpose.  Of 
the  first  of  these  categories  an  iUustration  may 
be  found  in  the  case  of  Darlington  v.  Hamilton 
(ubi  sup.),  where  there  was  a  stipulation  that 
the  lessor's  title  should  not  be  produced,  and 
the  purchaser  discovered  that  the  lessor's 
title  was  objectionable  by  reason  of  its 
being  involved  with  the  title  to  other  property, 
and  the  court  accordingly  refused  specific  per- 
formance." That  case  clearly  belonged  to  the 
first  category  in  which  the  condition  was  not  con- 
aidered  a  oar  to  the  purchasers  showing  that  the 
vendor's  title  was  defective ;  but  in  the  judgment 
of  Lord  Hatherley  there  are  some  observations 
which  are  relied  on  on  behalf  of  the  purchasei-  in 
the  pi-esent  case  which  I  will  consider  presently. 
1  will  refer  first  to  the  case  of  Hunie  v.  Bentley 
(ubi  tup.).  There  one  of  the  conditions  of  a  sale 
by  auction  of  leasehold  property  was  "  the  lessors' 
title  will  not  be  shown,  and  shall  not  be  inquired 
into."  The  vendor  brought  an  action  for  specific 
performance  of  the  contract,  and  ^the  putvhaser 
raised  the  objection  that  oertjEiin  Acts  of  Parlia- 
ment which  he  produced  showed  that  the  lessors 
had  no  power  to  grant  the  lease  of  the  premises. 


It  was  held,  however,  that  the  oonditiona  pre- 
cluded inquiry  into  the  lessors'  title  for  any 
purpose,  and  specific  performance  was  deaeed. 
ParKer,  V.C.,  in  his  judgment  at  p.  525,  obeerved: 
"  As  to  the  question  whether  it  was  open  to  the 
purchaser  to  object  to  the  lessor's  title,  it  arose 
purely  upon  the  construction  of  the  contract  for 
sale.  According  to  the  ordinary  rule,  a  render  of 
leasehold  property  was  under  an  obligation  to 
show  the  lessor's  title ;  but  there  was  no  doabt 
that  the  vendor  might  stipulate  that  be  should 
be  relieved  from  that  obligation ;  and  in  the  case 
of  Bhqaherd  v.  KeaOey  (1  Cr.  M.  &  B.  117),  a 
stipulation  of  that  kind  was  held  not  to  amount 
to  a  stipulation  that  the  purchaser  should  be 
obliged  to  aocept  the  titie  without  objection  or 
inquiry.  If  the  purchaser  could  show  by  any 
means  in  his  own  power  that  the  vendor  had  a 
defective  title  he  might  do  so.  There  was  no 
doubt,  however,  that  the  parties  might  stipulate 
beyond  that,  viz.,  that  the  purchaser  must  accept 
the  titie  without  inquiry  or  objection ;  that  would 
be  a  lawful  stipulation,  and  the  court  put  such  & 
construction  on  the  contract  in  Sprait  v.  Jefery 
(10  B.  &  G.  249).  Although  comments  had  been 
made  upon  that  case,  there  did  not  appear  to  he 
any  inoongJBtency  between  it  and  the  case  of 
Shepherd  v.  Keatley  {ubi  gn,p.).  In  one  of  those 
cases  the  court  had  construed  the  conditions  oi 
sale  as  moi-e  extensive  in  terms  than  in  the  other 
case.  It  might  possibly  be  that  in  Spratt  v. 
Jeffery  (ubi  mp.),  the  court  had  erred  in  oonstra- 
ing  the  contract  as  importing  an  acceptance  of 
the  lessor's  title  without  objection  ;  out  there 
could  be  no  doubt  upon  the  authorities  that,  if  it 
had  been  a  stipulation  in  the  contract  that  the 
purchaser  shooid  aocept  the  titie  without  objec- 
tion or  inquiry,  that  would  be  a  lawful  agreement 
Here  the  contract  was  that  the  titie  would  not 
be  shown,  and  should  not  be  inquired  into.  The 
question  was,  did  that  oblige  the  porchaaer  to 
accept  the  lessor's  titie  such  as  it  was,  or  what 
was  the  meaning  of  the  stipulation?  Here,  in 
addition  to  the  term  of  the  contract  that 
the  title  would  not  be  shown,  other  words 
were  found  to  which 'effect  must  be  given  :  that 
the  title  should  not  be  inquired  into.  The  onlj 
reasonable  meaning  of  tha^  stipulation  was,  that 
inquiry  was  altogether  precluded  for  every  purpose. 
Now,  the  pui-chaser  had  called  upon  the  master  to 
look  into  the  vendors'  title  to  some  extent ;  and 
he  had  produced  before  the  master  the  Acts  of 
Parliament  which  he  asked  the  master  to  look 
into.  The  purchaser  was  precluded  from  going  into 
that  inquiry  by  the  terms  of  the  fourth  con- 
dition of  sale.  No  force  could  be  given  to  the 
words  "  that  the  titie  should  not  be  inquired 
into"  except  as  meaning  that  it  should  be  accepted 
by  the  purchaser  without  objection  or  inqui^. 
I  am  unable  to  distinguish  the  condition  that  the 
lessor's  title  "  shall  not  be  inquired  into  "  in  that 
case,  from  the  condition  that  the  prior  title 
"  shall  not  be  required,  investigated,  or  objected 
to "  in  the  present  case.  In  Darlington  v. 
Hamilton  {ubi  tup.)  the  condition  was  that  the 
purchaser  shall  not  require  proof  or  production 
of  the  lessor's  titie  or  any  title  prior  to  the  lease. 
The  vendor  brought  an  action  for  specific  pff- 
formance,  and  Lord  Hatherley  held  that  this  did 
not  preclude  the  purchaser  from  showing,  as  he 
did,  that  the  lessors  titie  was  bad,  and  refosed  to 
decree  specific  performance  of  the  contract   The 
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learned  judge  made   this    observation  (p.  558) : 
"Itisqnite  clear  according  to  the  doctrine  referred 
to  and   confirmed     in    Warren    v.    Bidiardson 
(Yormge,  1)  and  Shepherd  v.  Keatley  (1  Cr.  M.  &  R. 
117)  that,  whatever  may  be  the  terms  of  the  con- 
dition of  sale,  if  the  purchaser  obtain  information 
aUunde  that  the  title  of  the  vendor  is  not  clear 
«nd  distinct,  he  has  a  right  to  insist  on  the  objec- 
tion."   It  is  said  that  this  covers  every  possible 
case.    I  am  not,  however,  aware  of  any  authority 
for  the  proposition  there  stated.     In  Dart  on 
Yendors  and  Purchasers,  6th  edit.,  vol.  1,  p.  169, 
note  (3)  it  is  observed :  "  'I?he  doctrine  laid  down 
in  the   2nd    paragraph    of    the    judgment   in 
Darlington  v.  Hajnilton  [ubi  sup^)  that  whatever 
may  be  the  terms  of  the  conditions  of  sale,  if  the 
purchaser  obtain  information    aliunde  that  the 
title  of  the  vendor  is  not  clear  and  distinct,  he 
has  a  right  to  insist  upon  the  objection,  appears 
to  be  too  broadly  stated."    The  actual  decision  in 
Darlington  v.  Hamilton  (ubi  sup.)  appears  clearly 
within  the  authorities,  the  condition  being  only 
that  "the  purchaser  shall  not  require  proof  or 
production  of  the  lessor's  title  or  any  title  prior 
to  such  lease."      But  the  cases  to  which  Lord 
Hatherley  referred  in  support  of  the  proposition 
which  I  have  mentioned  do  not,  when  examined, 
bear  it  out.     In  Warren  v.  Bichardaon  (ubi  »up.) 
an  action  was  brought  by  the  vendors  for  specific 
performance  of  an  agreement  to  accept  an  under- 
lease, and  the  court  holding  that  the  defendant 
had,  by  his  conduct,  waived  all  objections  to  the 
vendoi^s  title,  decreed  specific  performance.     But 
mbsequently  when  the  terms  of  the  lease  where 
heing  settled  it  became  necessary  for  the  purpose 
of  identifying  the  parcels  to  produce  before  the 
master  the  Ariginal  lease  under  which  the  vendor 
was  entitled  to  the  property,  and  since  the  lease 
when  produced  showed  that  a  lease  could  not  be 
made  to  the  defendant  in  accordance  with  the 
agreement,  the  court  declined  to  enforce  specific 
performance.    There  was  no  question  in  that  case 
as  to  the  effect  of  any  condition  of  sale.    The 
case  of  Shepherd  v.  Keatley  (1  Cr.  M.  &  R.  117) 
also  differed  altogether  from  the  present.    There 
one  of  the  conditions  of   sale  of  leasehold  pro- 
perty was  that  the  vendors  "  shall  not  be  obhged 
to  produce  the  lessor's  title."    The  purchaser  dis- 
covered aliunde  certain  defects  in  the  lessor's  title. 
An  action  was  brought  by  the  vendors  against 
the  purchaser,  and  it  was  held  that  the  purchaser 
was  entitled  to  insist  upon  those  defects  notwith- 
standing that  condition,  which  was  entirely  diffe- 
rent from  the  condition  in  the  present  case,  which  I 
think  falls  clearly  within  the  second  catagory  men- 
tioned in  the  passage  I  have  read  in  IW  on  Specific 
Performance.    The  dictum  of  Lord  Hatherley  in 
Darlington  v.  SamUton  (ubi  8up.)  appears  to  me 
to  go  beyond  the  cases  which  are  referred  to  in 
support  of  it.    The  other  cases  which  have  been 
cited  on  behalf  of  the  present  plaintiff  are :  First, 
■K»e  V.  Else  (ubi  sup.),  where  a  sale  was  made  by 
the  Coui-t  of  Chancei-y  under  conditions  which 
precluded  the  purchaserfrom  making  any  objection 
or  requisition  in  respect  of  any  title  or  evidence  of 
title  prior  to  the  document  chosen  as  root  of  title. 
The  purchaser  inquired  into  the  prior  title,  and 
lefnsed  to  complete,  on  the  ground  that  the  prior 
title  was  bad.    The  court  was  of  opinion  that  the 
objection  was  well  founded,  and  held  that  the  sale 
being  by  the  court,   the  purchaser  was  not  pre- 
cluded by  the  conditions  irom  raising  the  objec- 


tion, and  that  he  onght  to  be  discharged  from  his 
purchase.      In    his    judgment,    however.    Lord 
Bomilly,  M.R.  said  (p.  201) :  "  I  do  not  mean  to 
express  any  opinion  as  to  how  the  court  would  look 
at  this  question  if  it  arose  between  two  strangers." 
I  do  not  see  that  that  has  any  application  to  the 
present  case.    Then  Waddell  v.  Wolfe  (ubi  sup.) 
was  relied  npon  by  both  sides.    There  leasehold 
premises  were  pnt  np  for  sale  by  auction,  subject 
to  a  condition  that  the  abstract  of  title  should 
commence,  with  a  specified  indenture  of  under- 
lease, and  which  provided  that  "  it  shall  form  no 
objection  to  the  title  that  such  indenture  is  an 
underlease,  and  no  requisition  or  inquiry  shall  be 
made  respecting  the  title  of  the  lessor  or  his  superior 
landlord,  or  his  right  to  grant  such  underlease." 
The  purchaser  discovered  that  the  grantor  of  the 
underlease  had    previously  to  the  date    thereof 
mortgaged  the  premises,  and  objected  that  the 
legal  estate  being  outstanding  the  grantor  had  no 
power  to  gi-ant  the  underlease ;  and  it  was  held 
that  the  grantor  was  not  precluded  by  the  condi- 
tion from  taking  the  objection,  and  that  he  was 
not  bound  to  complete  the  purchase.    Blackburn, 
J.  in  his  judgment  observed  (p.  519) :  "  The  prin- 
ciple which  ought  to  guide  us  in  construing  condi- 
tions of    sale    is  very    accurately    expressed  in 
Hume  V.  Bentley  (ubi  sup.)  by  Parker,  V.C."  Then, 
after  reading  the  passage  which  I  have  already 
quoted,  he  proceeded :    "  Now,  the  question  is, 
what  construction  are    we  to    put  on    the  6th 
condition  ?    Does  it  sufficientiy  appear  that  the 
parties  have  by  their  agreement  stipulated  that 
the  title,  though  bad,  shall  be  accepted  without 
objection,  or  does  it  mean  that  the  vendor  is  merely 
relieved  trova  answering  requisitions  on  title  P    In 
Sume  V.  Bentley  (ubi  sup.)  the  words  were  very 
strong.    '  The  vendor  shall  at  his  own  expense 
deliver  to  the  purchaser  a  proper  abstract  of  title ; 
but  recitals  or  statements  in  deeds  or  wills  dated 
twenty  years  ago  shall  be  received  as  conclusive 
evidence  of  the   matters    or    particulars   stated 
therein;  and  the  lessor's  titie  will  not  be  shown, 
and  shall  not  be  inquired  into.'     Construing  the 
last  sentence  of  that  condition  with  what  went 
before,  it  distinctiy  showed  that  the  vendee  was 
precluded  from  inquiring  into  the  vendor's  title, 
and  Parker,  V.C.  came  to  a  right  condunon.    In 
the  present  case  the  words  are :  '  It  shall  form  no 
objection  to  the  title  that  such  indenture  is  an 
underlease,  and  no  requisition  or  inquiry  shall  be 
made  respecting  the  title.'   If  the  vendor  meant  to 
express   that  whatever  the  title  was  the  vendee 
was    bound    to     accept    it,    he     should    have 
said    so  in    clear  and  unambiguous  words.    A 
distinction  appears  to  me  to  be  made  in  the  condi- 
tion   between    'objection'    to     the    title    and 
'  requisitions'  on  title.    The  construction  I  put 
upon  the  condition  is,  that  no  objection  -shall  be 
made  to  the  title  on  the  ground  that  the  indenture 
is  an  under-lease,  and  that  no  requisitions  on  titie 
shall  be  made."    This  view  waa  expanded  by  Qnain 
and  Archibald,  J  J.,  who  held  that  the  condition  was 
equivalent  to  a  provision  that  no  inquiry  should 
be  made  as  between  the  vendor  and  the  purchaser. 
Quain,  J.  said  (at  p.  521) :  "  The  wofd  '  inquiry ' 
in  the  sixth  condition  has  not  so  wide  a  meaning 
as  that  word  had  in  the  condition  in  Hume  v. 
Bentley  (ubi  sup.)  because  the  words  there  were 
'  the  lessor's  title  will  not  be  shown  and  shall  not 
be  inquired  into.'    Evidentiy  pointing,  therefore, 
to  inquiries  frog  all  quarters  and  in  all  ways; 
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whereas,  I  think  in  the  present  case  the  stdpula- 
tion  points  to  inquiries  and  requisitiona  between 
the  vendor  and  purchaser."  That  decision  doee 
not  assist  the  purchaser  in  the  present  case.  It 
was  stated  there  that  a  condition  that  the  pur- 
chaser should  accept  the  title  shown  without 
inquiry  or  objection  would  be  a  lawful  condition, 
and  that  is  the  verr  condition  with  which  I  have 
now  to  deal.  In  Sonet  v.  Clifford  (ubi  lup.)  the 
defendant  contracted  to  buy  from  the  plaintiff 
freeholds  and  leaseholds  under  the  condition  that 
he  should  assume  that  E.  M.  who  died  in  1841 
was  seised  in  fee  of  the  freeholds  and  should  not 
"require  the  production  of  or  investigate  or  make 
anv  objection  in  respect  of  the  prior  title."  The 
defendant  accepted  the  title,  and  before  comple- 
tion he  contracted  to  sell  the  lands  with  a  farm  of 
his  own  adjoining  the  freeholds  to  a  sub-pur- 
chaser who  discovered  from  an  inclosure  award 
prior  in  date  to  1841  (as  to  the  effect  of  which 
both  the  plaintiff  and  the  defendant  had  been 
under  a  misapprehension')  that  the  freeholds 
had  never  belonged  to  E.  M.,  but  at  the  date  of 
the  contract  belonged  to  the  defendant  himself  in 
fee  subject  to  a  leasehold  interest  in  the  plaintiff. 
It  was  held  that  the  defendant  was  not  precluded 
by  the  condition  or  by  his  acceptance  of  the  titie 
from  taking  the  objection,  and  that  the  court  could 
not  decree  specific  performance.  The  decision  was 
based  on  the  ground  that  there  had  been  a  mutual 
mistake.  Hall,  Y.C.  in  his  judgment  observed 
(p.  790) :  "  It  has  been  said  that,  even  if  it  is  made 
out  that  the  purchaser  had  bought  his  own  pro- 
perty, yet  that,  having  regard  to  the  terms  oi  the 
contract  and  the  law  he  ought  to  be  compelled  to 
complete  his  purchase  and  pay  for  that  which  is 
his  own.  The  cases  are  divisible  into  two  classes 
— first,  cases  in  which  the  terms  of  the  contract 
preclude  the  purchaser  from  making  requisitions 
upon  the  vendor  as  to  his  title ;  and,  secondly, 
cases  in  which  they  preclude  him  not  only  from 
making  inquiries  m>m  the  vendor  as  to  his  title, 
hut  from  making  any  investigation  anywhere 
about  the  title.  A  condition  of  the  latter  class  is  no 
doubt  valid,  but  the  court  has  never  yet  gone  so 
far  as  to  hold  that  such  a  condition  precludes  a 
purchaser  from  saying  to  the  vendor,  at  any  rate, 
before  the  completion  of  the  contract,  '  "We  have 
both  been  proceeding  under  a  common  mistake. 
Yon  said  the  propertv  was  yours,  but  I  now  find 
by  some  document  which  I  have  seen  that  it  is 
mine,  and  the  contract  which  you  are  asking  me 
to  complete  is  one  without  consideration,  for  I 
shall  be  paying  the  purchase  money  and  getting 
nothing  for  it.'  The  condition  has  never  been 
construed  to  include  such  a  case  as  that,  and 
where  there  has  been  such  a  common  mistake  and 
there  is  no  fraud,  the  court  will  not  in  a  suit  for 
specific  performance  compel  the  purchaser  to 
complete  such  a  contract.  One  ower  case  was 
referred  to,  viz..  Smith  v.  Bobinton  (vhi  sttp.), 
where  freehold  property  was  sold  in  1877  subject 
to  a  condition  that  the  title  should  commence 
with  a  deed,  dated  the  30th  Dec.  1867,  and  that 
no  earlier  or  other  titie  should  be  required  or 
inquired  into  by  the  purchaser,  and  it  was  held 
that  this  condition  did  not  preclude  the  purchaser 
from  insisting  on  an  objection  to  the  prior  titie 
which  was  not  discovered  through  any  inquiry 
made  by  him,  but  was  accidentally  disclosed  by 
the  vendor.  Fry,  J.  observed  (p.  161) :  "  The 
first  question  is  whether  the  purchaser  is  pre- 


cluded by  the  condition  from  raising  the  objedioB 
which  he  has  raised.  In  my  opinion  he  is  noL 
The  condition  precludes  the  purchaser  from  doing 
two  things — first,  from  making  any  requisition  oi 
the  earlier  title ;  and,  secondly,  from  making  aij 
inquiry  into  it.  It  does  not  preclude  the  vendor 
from  disclosing  or  admitting  some  blot  on  histitk 
about  which  the  purchaser  does  not  inquire.  And 
that  is  what  the  vendor  has  actually  done.  He  bas 
himself  confessed  the  objection  to  the  titie ;  it  liu 
not  been  discovered  by  tiie  purchaser.  If  I  were 
to  hold  that  the  condition  applied  I  should  he 
stretching  its  meaning.  Similu'  conditions  han 
in  many  cases,  such  as  Waddell  y.  Wdlft  (uit 
sup.),  been  construed  strictiy.  ...  It  appears 
to  me  that  the  condition  cannot  apply  to  a  case 
where  the  vendor  has  himself  raised  the  difficnltj 
and  confessed  the  cloud  on  his  titie."  That  case 
is  very  similar  to  Warren  v.  Ruiutriton  (tifrt  npx 
After  considering  these  cases,  what  is  there  to 
show  that  a  con£tion  such  as  that  in  the  present 
case  is  not  valid  ?  I  do  not  see  that  any  of  the 
cases  which  have  been  referred  to  throw  any  ligkt 
upon  the  question,  except  the  observation  of  Lord 
Uatherley  which  I  have  read,  and  which  is  in 
favour  of  the  purchaser.  But  these  obeervatioDg 
profess  to  be  founded  upon  two  cases  which,  when 
they  are  examined,  do  not  bear  out  the  view  of 
the  learned  judge.  I  am  not  deciding  that  the 
purchaser  is  bound  to  accept  the  vendor's  title  if 
it  should  turn  out  to  be  a  bad  one,  and  I  do  not 
know  whether  the  title  is  good  or  bad.  But  I  caa 
see  no  reason  why  such  a  condition  should  not  be 
imposed,  and  upon  its  construction  I  think  the 

Furchaser  is  not  entitied  to  make  this  applicatioa 
must  dismiss  the  summons,  but  I  think  it  is  not 
a  case  for  giving  costs.  * 

Solicitors :  Gasquet  and  ifetcalf,  for  BeU  and 
Freame,  Gillingham,  Dorset ;  Robins,  Hay,  WaUn. 
and  Lucat,  for  H.  8.  and  8.  WatU,  YeoTil. 
WUde,  Berger,  and  Moore. 


Oct.  27  and  Abe.  16,1894. 

(Before  Ebkewich.  J.) 

BUDOETT  O.  BUDaBTT.  (a) 

CotU — Taxation  —  Copy  eorretpondence — Taxing 
matter's  diieretion — Costs,  charges,  and  expenta 
of  tnisteei — Btatvie-barred  costs  paid  and 
payable. 

The  amount  to  be  alloioed  for  copy  correspondence 
is  in  the  diteretion  of  the  taxing  master,bHt  hif 
answer  mxut  ihoiD  that  he  has  ascertained  vjkat 
portion  of  the  correspondence,  having  regard  <o 
all  the  ctrcumstaneei  of  the  case,  was  neceutfl 
and  proper  for  the  due  consideration  of  the  cau. 

The  practice  of  ditaUotoing  sttUute-barred  itetu 
under  a  common  order  to  tax  a  solicitors'  hill,  or 
under  a  special  order  not  expressly  dealing  «iik 
the  question  of  statute-barred  items,  is  not  apfii- 
cable  to  a  case  where  there  is  an  order  eoniauttii; 
an  express  direction  to  ascertain  the  costs,  eharget, 
and  expenses  properly  incurred  by  trustee$. 
Under  such  an  order  trustees  are  etUitUd  tobt 
allowed  statute-barred  costs,  which  Otey  have  pro- 
perly incurred,  whether  paid  or  payable.  Wi& 
respect  to  the  latter  dass  of  items,  trusUtt 
cannot  be  compelled  to  plead    the  Statute  ^ 

(a)  Beported  bj  0.  F.  Dcmcak,  Sm^  BurtMoyat-Uv. 
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LimHations,  as  they  are  paying  debts  which 

they  heme  themaelvet  incurred. 
Thess  were  croas-summonses  to  review  taxation 
of  costs. 

At  the  hearing  of  an  action  brought  by  a  bene- 
ficiary against  the  trustees  of  an  indenture  of 
settlement  made  bj  S.  Budgett,  deceased,  certain 
correspondence  amounting  to  3477  folios,  was 
referred  to,  and  a  considerable  portion  of  it  read. 
It  was  entered  as  read  in  the  judgment. 

The  taxing  master  having  allowed  one-third 
only  of  the  copies  of  the  correspondence,  objections 
were  carried  in,  in  answer  to  which  he  said : 

The  corregpondenoe  was  ezamuied  and  considered  by 
me  oarefnlly  on  more  than  one  oooaaion.  I  gave  the 
matter  all  the  attention  of  which  I  am  capable,  and 
exeroised  my  discretion  upon  it  to  the  best  of  my  ability 
.  .  .  The  fact  that  the  correBpondence  is  entered 
t»  read  does  not  affect  me  .  .  .  After  matare  con- 
rideration  I  allowed  one-third,  which  in  my  jnd^ment  and 
discretion  comprises  all  that  was  neoessaty  and  proper  to 
allow, 

Ingle  Joyce  for  the  trustees. 

T.  G.  Butcher  for  the  beneficiary. — The  matter 
is  entirely  one  for  the  discretion  of  the  taxing 
master.    He  referred  to 

Turhbull  V.  Janson,  8  C.  P.  Div.  264. 

Oct.  27. — Kekkwich,  J. — I  must  send  this  back 
to  the  taxing  master  for  reasons  which  I  will  state. 
The  question  whether  any  allowance  ought  to  be 
made  for  copies  of  correspondence  suppbed  to  the 
court  and  to  counsel  is  one  of  very  great  import- 
ance. One  bas  to  bear  in  mind  on  the  one  hand 
the  necessary  provision  for  the  administration  of 
justice,  and  on  the  other  the  hardship  which  any 
extravagance  in  the  matter  of  costs  inflicts  on  the 
suitors.  These  are  the  twQ  points  which  one  has  to 
observe  and  keep  in  mind,  and  steer  as  well  as  one 
can  between  the  two  dangers.  Having  now  had 
considerable  experience  in  trying  witness  actions, 
I  confess  to  a  strong  opinion  that  in  a  large 
number  of  cases  a  well  arranged  copy  correspon- 
dence is,  if  not  essential,  at  any  rate  extremely 
useful  to  the  judge,  in  order  to  enable  him  to 
master  the  case  as  it  goes  along  and  to  dispose  of 
it;  and  if  the  judge  has  it,  of  course  counsel  must 
have  it,  and,  not  only  that,  but  if  it  is  to  be  really 
useful  there  must  be  on  both  sides  copies  of  the 
same  character;  and  I  have  strongly  urged  on 
solicitors  to  agree  that  a  copy  correspondence 
should  be  macte  in  a  particular  manner.  The 
inconvenience  of  handing  up  a  letter  of  the  plain- 
tiff to  the  defendant  by  the  defendant's  solicitors 
and  then  the  handing  up  of  the  answer  to  that  by 
theplaintifPs  solicitors,  the  delay,  and  the  trouble 
in  referring  to  these  documents  from  time  to 
time,  increases  the  burden  of  litigation,  the  time 
occupied,  and  the  risk  of  insufficient  mastering  of 
the  case.  All  these  considerations  point  to  the 
necessity  of  a  copy  correspondence,  and  I  have 
often  had  occasion  to  complain  of  not  being  fur- 
nished with  a  copy  at  all.  Unfortunately,  a  copy 
correspondence  is  not  of  itself  an  unmixed  good. 
Sometimes  some  of  the  most  important  items  are 
omitted,  and,  on  the  other  hand,  it  frequently 
happens  that  large  portions  are  quite  unnecessary. 
My  opinion,  however,  is  that  where  the  merits  of 
the  case  turn  on  the  correspondence,  as  they 
undoubtedly  did  here,  a  proper  copy  correspon- 
dence is  so  necessary  for  the  administration  of 
justice  that  the  costs  of  it  ought  to  be  allowed. 


but  only  the  costs  of  a  proper  copy  in  the  sense 
which  I  have  indicated.  I  follow  Mr.  Butcher's 
ai'gument  to  this  extent,  that  what  is  a  proper 
correspondence  is  entirely  a  matter  for  the 
discretion  of  the  taxing  master ;  that  is  to 
say,  that  the  court  would  not  review  his 
discretion  unless  he  had  inadvertently,  or  by  some 
erroneous  concusion,  omitted  to  allow  an  important 
letter,  or  had  included  a  timmpery  letter.  There 
are  matters  in  which  even  the  discretion  of  the 
taxing  master  on  such  matters  may  be  reviewable. 
But  it  is  within  the  discretion  of  the  taxing 
master  to  say  what  is  a  proper  copy  corre- 
spondence. That  unfortunately  involves  his 
mastering  the  whole  case  and  the  proceedings, 
and  seeing  how  counsel  treated  it,  how  the  judge 
treated  it,  what  was  read,  and  what  was  not  read, 
and  so  forth,  and  as  it  may  be  impossible  for  the 
most  careful  solicitor  to  say  what  ought  to  be 
copied  and  what  ought  not ;  it  may  be  the  taxing 
master's  duty  to  make  a  rougn  guess  at  what  ought 
to  be  allowed  in  respect  of  any  particular  part  of 
the  correspondence.  It  might  very  often  be  easy 
— ^I  mean  easy  in  the  sense  of  not  presenting 
serious  difficulty,  although  presenting  very  serious 
trouble — to  reduce  100  folios  to  twenty-five.  In  a, 
case  of  that  kind  a  taxing  master  would  properly 
only  allow  half,  or  one-fourth,  or  one-third,  a 
therefore  I  was  satisfied  on  the  taxing  master's 
statement  here  that  he  had  considered  this  copy 
correspondence  from  that  point  of  view  I  should 
be  very  loth  to  interfere  with  his  discretion,  as  at 
present  advised  I  should  not  do  so,  but  I 
cannot  come  to  that  conclusion  from  his 
answers  to  the  plaintifPs  objections.  If  the 
taxing  master  had  said  that  he  bad  looked  into  it 
from  the  point  of  view  that  I  have  mentioned,  I 
certainly  should  not  have  doubted  it.  But  he 
does  not  say  it,  at  least  I  do  not  i-ead  his  answers 
as  saying  it.  He  says  that,  the  fact  of  the  corre- 
spondence being  entered  in  the  judgment  as  read 
does  not  affect  his  discretion.  I  only  mention  it 
in  passing  to  say  that  I  entirely  agree  with  him. 
The  taxing  master  must  look  at  it  independently 
of  that — uiat  only  shows  that  it  was  before  the 
court.  He  says  that,  he  haa  examined  and  con- 
sidered it  carefully  on  more  than  one  occasion. 
He  says  he  gave  the  matter  aU  the  attention  of 
which  he  was  capable,  and  exercised  his  discretion 
upon  it  to  the  oest  of  his  ability.  That  I  have 
not  the  slightest  doubt  of,  but  when  be  comes 
to  allow  one-third,  he  says  that  he  allows  that 
particular  amount  as  the  equivalent  to  1159 
folios,  "  which  in  my  judgment  and  discre- 
tion comprises  all  that  is  necessaiy  and  proper 
to  allow."  He  may  mean  that  the  one-third  of 
the  copy  correspondence  comprised  all  the  corre- 
spondence that  was  necessary  and  proper  to  supply 
to  counsel  and  the  court,  and  therefore  one-tnira 
of  the  whole  is  aU  that  ought  to  be  allowed  in 
respect  to  that  copy  correspondence.  But  that  is 
not  what  he  says.  He  says  one-third  comprises 
all  that  was  necessary  and  proper  to  allow.  It  may 
be  a  mere  misuse  of  language.  It  may  be  that  I  do 
not  quite  understand  what  he  means,  but  he  does 
not  state  what  I  must  ask  him  to  state,  what  part 
of  the  correspondence,  having  regard  to  all  the 
circumstances  of  the  case  and  to  the  way  in  which 
the  case  was  brought  before  the  court  and  treated 
by  counsel  and  the  court,  was  necessary  for  the 
proper  argument  and  decision  of  the  case.  If  he 
adheres  to  the  one-third,  as  at  present  advised,  I 
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cannot  interfere  with  him,  but  I  think  he  ought  to 
allow  all  that  waa  necessary  and  proper  in  that 
point  of  view.  It  must  go  b«ick  to  him  with  that 
intimation. 

The  taxing  master  havine  reported  that  after 
full  consideration  he  waa  of  opmion  that  he  had 
allowed  the  correct  amount,  the  summonses 
relating  thereto  were  dismissed. 

The  order  made  in  the  action  directed  (inter  alia) 
that  the  costs  of  the  trustees  of  the  settlement 
should  be  taxed  as  between  solicitor  and  client, 
including  therein  any  charges  and  expenses 
properly  incurred  by  them  as  such  trustees,  and 
that  the  trustees  should  pay  and  retain  such  costs 
when  taxed  out  of  the  trust  funds.  Under  this 
order  the  taxine  master  allowed  (1)  the  costs  of 
an  action,  Budgett  v.  Wahh,  brought  by  the 
tmstees  against  one  Walsh  more  than  six  years 
preTionsly  which  were  payable  by  Walsh,  but 
which  could  not  be  recovered  from  him  ;  and  (2) 
certain  statute-barred  costs,  some  of  which  had 
been  actually  paid  by  the  trustees,  but  some  of 
which,  althou^  not  actually  paid,  ought,  in  the 
trustees'  opinion,  to  be  paid.  Objections  were 
carried  in,  in  answer  to  which  he  said :  "  Upon 
the  whole,  I  think  the  steps  taken  by  the  trustees 
to  recover  the  costs  were  sufficient,  and  I  think 
so  still."  As  regards  the  statute-barred  items  he 
said :  "  In  the  teeth  of  the  order  I  cannot  dis- 
allow them,  at  the  same  time  I  feel  considerable 
difficulty  in  allowing  them,  the  proper  course 
aeema  to  be  to  certify  them  separately,  and  this  I 
iiave  done." 

r.  0.  Butcher  for  the  beneficiary. — With  regard 
to  the  costs  of  the  action,  Budgett  v.  Walsh,  the 
trustees  did  not  pursue  aU  their  remedies  against 
the  debtor.  The  statute-barred  costs  ought  not 
to  be  allowed.  The  trustees  cannot  be  put  in  any 
better  position  by  the  form  of  the  order  than 
they  would  be  in  an  action.  Aa  regards  the 
statute-barred  items  not  yet  paid,  as  soon  as  a 
beneficiary  intervenes  he  can  step  in  and  say,  "  I 
'  will  insist  on  the  statute : " 

Be  Wenham;  Hunt  v.  Wenham,  67  L.  T.  Bep.  648  ; 
(1892)  3  Ch.  59. 

IngU  Joyce  for  the  trustees. — These  are  charges 
and  expenses  properly  incurred  by  the  trustees, 
and  they  ought  to  be  allowed.    He  referred  to 

Curwen  v.  Jftlbum,  62  L.  T.  Bep.  278 ;  42  Ch.  Div. 

424; 
Be  Murray,  W.  N.  1867,  p.  190 : 
CaHer  v.  Carter,  53  L.  T.  Bep.  630 ;  55  L.  3. 230,  Ch. 

Nov.  15. — Kekewich,  J. — As  regards  the  first 
point  I  think  that  the  trustees  did  all  that  was 
necessary  as  reasonable  men  in  endeavouring  to 
recover  the  costs,  and  I  think  they  are  entitled  to 
be  recouped  out  of  the  estate.  With  respect  to 
the  question  of  the  statute-barred  items,  in  this  as 
in  all  other  cases  it  is  of  the  utmost  importance 
to  ascertain  exactly  what  the  court  is  required 
to  decide,  and  that  is  sometimes  more  easily 
approached  from  the  negative  side,  that  is  to  say 
by  ascertaining  what  the  court  is  not  required  to 
decide,  and  that  seems  to  be  convenient  here. 
Reference  has  been  made  to  authorities,  and 
through  the  authorities  to  the  practice  of  the 
court  conceming  common  orders  to  tax  a  soli- 
citor's bill,  and  the  arguments  and  remarks  which 
apply  to  a  common  order  may  with  equal  propriety 
be  applied  to  a  special  order,  that  is  to  say,  an 
order  made  under  special  circumstances,  but  not 


dealing  with  the  particular  question  of  statute- 
barred  items.  The  question  whether  statote- 
barred  items  ought  to  be  considered  by  the  taxioe 
master  or  not,  came  before  North,  J.  in  the  caw  i 
Curwen  y.  MUburn  (vbi  sup.),  and  he  expressed  a 
doubt  whether  on  a  common  orderto  taxasolidtot'i 
bill,  the  taxing  master  ought  to  strike  out  witbint 
taxing  them  all  statute-barred  items.  I  helien 
that  it  always  has  been  the  practice  of  the  taxing 
office,  having  no  special  directions,  to  strike  oat 
statute-bairod  items.  That  appears  so  from  Cunmi 
v.  Milbum.  It  also  appears  from  the  earlier  case 
of  Be  Murray  {ubi  sup.).  In  both  these  cases  it 
was  decided  ultimately  that,  quite  apart  from  snj 
question  of  that  kincC  the  solicitor^  lien  was  not 
affected  by  the  fact  that  some  of  the  coels 
for  which  he  claimed  a  lien  were  statute-barred, 
and  therefore  not  dealt  with  by  the  taxation.  Bnt 
those  decisions  go  no  further  than  that.  Th^ 
may  be  said  to  leave  the  queetion  open  still 
whether  the  taxing  master  ought  to  include  in  the 
taxation  statute-barred  items.  But  if  I  am  li^ 
as  I  believe  I  am,  in  saying  that  it  has  never  been 
the  practice  of  the  office  to  tax  them,  they  will 
remain  tmtaxable  under  a  special  order  not  deal- 
ing with  the  particular  circumstances  as  hitherto. 
Curwen  v.  Milbum,  however,  is  usefuL  I  mentiai 
that  as  I  pass  as  indicating  a  convenient  uouraeto 
be  followed  where  an  objection  is  taken  before  tin 
taxing  master  respecting  statute-barred  items  in 
a  bill  submitted  to  taxation,  and  the  question  has 
to  be  determined  whether  in  that  case,  not  being 
the  common  case,  statute-barred  items  ought  to 
be  allowed.  It  seems  to  me  that  the  taxing 
master  here  has  followed  a  convenient  course  in 
cei'tifying  what  ought  to  be  allowed,  if  anything, 
leaving  it  open  to  the  court  to  determine 
whether  there  shall  be  an  allowance  or  not  I 
do  not  see  how  he  could  have  adopted  a  took 
convenient  form  than  he  has  done ;  that  is  be 
has  remitted  the  question  to  the  court  in  iaA 
as  he  could  not  dispose  of  it  himself.  Nov 
I  am  not,  I  say,  dealing  with  any  question  d 
the  common  order,  or  of  a  special  order  to  tax  a 
solicitor's  bill.  What  I  am  dealing  with  is  i 
direction  to  ascertain  by  the  process  of  taxation 
the  charges  and  expenses  properly  incurred  bj 
trustees.  Mr.  Joyce  has  called  my  attention  to 
the  form  of  the  order — that  the  trustees  pay  and 
retain  such  last- mentioned  costs  when  taxed,  ont 
of  the  capital  moneys  subject  to  the  trusts  of  the 
indenture  of  the  settlement.  This  must  not  be 
forgotten,  but  I  am  not  sure  that  it  really  has  to 
govern  the  question  in  any  way,  because  there 
might  just  as  well  be,  as  we  often  have  it,  libertr 
to  apply  in  chambers  to  raise  them,  or  a  diiection 
at  once  that  they  be  raised  and  paid  by  a  mort- 
gage or  sale  and  so  forth.  The  importance  of  it 
is  not  ite  exact  form,  but  as  showing  that  these 
costs  and  expenses  were  to  be  paid  somehow  or 
other  out  of  the  trust  estate,  tlutt  is  to  say  that 
the  trustees  were  to  be  indemnified  by  the  tnut 
estate  against  these  coste,  charges,  and  expenaea. 
Why  should  they  not  be  indemnified  then  against 
coste  which  they  have  properly  incurred  to  their 
solicitors,  but  which  they  migut  have  refused  to 
pay  on  the  ground  that  tney  were  statute-bsured? 
The  coste  divide  themselves  into  two  classea, 
first,  the  coste  which  the  trustees  have  paid, 
though  they  were  not  bound  to  pay  them,  that  i« 
to  say  they  might  have  pleaded  the  stalxita  It 
has  often  been  said  that  the  statute  is  frequently 


Digitized  by 


Google 


Ju.  5,  I»6.] 


THE  LAW  TIMES. 


[Vol.  1XXI.-635 


Oeah.Dit.] 


BUDGBTT  V.  BUDOKTT. 


[Ohan.  Dit. 


diBhonestly  pleaded.    Trnatees  are  not  bound  to 
do  anything  which  is  dishonest,  or  to  do  anything 
immoral  for  the  sake  of  their  cestuis  que  trust ; 
«nd,  therefore,  having  paid  them,  it  seems  to  me 
that  they  are  entitled  to  be  indenmiiied  against 
them  out  of  the  tmst  estate.    The  analogy  is 
quoted,  and  it  becomes  important  as  regards  the 
second  division,  of  an  executor.    Like  all  other 
analogies  it  is  far  from   complete,  but  to  the 
eitent  to  which  it  may  properly  be  applied  it 
asdsts  the  trustees  very  largely.    An  executor 
may  pay  a  statute- barred  debt ;  he  is  perfectly  at 
liborty  to  do  so,  and  unless  dishonesty  or  fraud  is 
set  up  that   cannot    be    impeached.    Being    at 
liberty  to  pay   a  statuto-barred  debt,   he  is    at 
liberty  to  retain  a  statute-barred  debt.    There  is 
no  need  really  to  go  into  the  law  on  the  subject, 
but  I  have  found  one  case — a  recent  case — ^which 
vas  not  cited  in  argument,  and  which  is  well 
worth  a  reference  because  of  ite  comment  on 
earlier  cases.    That  is   the   case  of  Midgely  v. 
Midaely  (69  L.  T.  Rep.  241 ;  (1893)  3  Ch.  282). 
Lindley,  L.  J.,  in  nviog  judgment  in  that  case, 
refere  to  a  case  of  HiU  v.  Walker,  where  Wood, 
V.C.  said  (4  K.  &  J.  16):  "This  court  had  decided 
in  previous  cases  that  an  executor  is  not  bound 
to  set  up  the  Statute  of  Limitations  as  a  defence 
to  claims    made   by  third  persons  against  the 
testator's  estate.    And  if  he  is  not  bound  to  take 
that  course  in  dealing  with  others,  what  principle 
can  there  be  for  saying  he  is  to  be  more  rigorous 
in  regard  to  himself?"    In  a  recent  text-book, 
Walker  and  El^ood  on  Executors  (2nd  edit.),  I  find 
the  law  stated  in  a  concise  and  neat  way  on  page 
188  thus :   "  Inaamnch  as  an  executor  may  pay 
a  debt  of  his  testator  which  is  barred  by  the 
Statute  of  Limitations,  he  may  retain  for  his  own 
*tatate-barred  debt  and,  eo  converso,  as  he  would 
be  committing  a  devastavit  if  he  were  to  pay  a 
debt  barred  by  the  Statute  of  Frauds,  he  may  not 
retain  for  such  a  debt  due  to   himself."    The 
advantage  of  that  on  the  present  occasion  is  that 
it  shows  the  reason :  that  is,  an  executor  is  not 
committing  a  devastavit  in  retaining  a  statute- 
barred  debt.     It  may  be  perfectly  right  to  do  it. 
A  trustee  is  in  a  much  better  position  than  an 
executor  for  many  reasons,  and  for  one  which  I 
■win  come  to  presently.    When  it  is  said  that  they 
are  to  be  indemnified  against  coste  which  they 
have  properly  paid,  and  when  you  have  once  got 
to  this,    that    statute-barred    claims,    including 
(iertainly  those  to  solicitors  as  much  as  to  any 
tradesmen,  may  properly  be  paid,  the  question 
Beems  to  me  to  be  concluded.    But  that  does 
Dot  establish  their  claim  to  pay  solicitors'  coste 
which  ought  to  have  been  paid,  where  properly 
incurred,  for  which  they  were  once  liable  at  law, 
bnt    which    have    become    statute-barred,    and 
rtuch  have  not  been  paid  by  them,  but  which, 
nevertheless,  they  ass^  ought  to  be  paid,  and 
Usert  honestly,  no  one  impeaching  their  honesty 
in  that  respect.   That  does  raise  another  question. 
[t  occurred  to  me  to  inquire  how  a  claim  of  that 
^d  could  pass  a  taxing  master,  because  certainly 
^e  practice   is  that  a  taxing  master  does  not 
iHow  the  certificate  to  go   for  coste    unless    a 
roucher  is  produced  after  payment.    That,  how- 
ever, was  impossible  in  the  present  instance,  and 
^  taxing  master  adopted  the  course  which  I  have 
ilready  steted  I  think  a  convenient  one  of  taxing 
iem  m  order  to  remit  to  the  court  the  question 
irhether  they  were  to  be  paid  or  not.    But  that 


does  not  create  any  practical  difficulty.  It  is  a 
question  which  cannot  often  arise  before  a  taxing 
master.  Are  the  trustees  then  entitled  honestly 
to  say  these  coste  ought  to  be  paid,  and  that 
therefore  they  ought  to  be  allowed  to  be  retained 
and  paid  out  of  the  trust  estete  F  Mr.  Bnteher's 
strong  point  on  that  is,  that  when  once  the  cestuis 
que  trust  intervene  they  are  entitled  to  exercise 
their  own  judgment.  "  If  the  trustees  had  paid 
them  it  might  be  that  there  is  nothing  to  be  said, 
but  if  the  trustees  have  not  paid  them  1,"  says  Mr. 
Butoher,  representing  the  cestuis  que  trust,  "  step 
in  and  say  I  will  insist  on  the  statute,  although 
the  trustees  do  not,"  and  there  he  relies  on  tne 
anaJogv  of  the  administration  of  a  deceased 
persons  estate,  and  refers  to  the  most  recent 
examples  in  Be  Wenham  (vbi  sup.),  where  the 
old  pi-actice  was  applied  to  an  administration 
summons.  The  law  is  perfectly  clear.  The 
residuary  legatee  may  after  judgment  step  in  and 
say,  "  Now  I  am  in  command,  and  you,  the 
executor,  shall  not  do  what  you  might  have  done 
if  there  had  been  no  judgment ;  that  is  to 
say,  I  will  insist  on  the  stetute  being  set  up." 
Now,  what  is  the  distinction  ?  The  distinction 
seems  to  me  to  be  very  clearly  shown  by  the  cases 
to  which  I  have  referred,  and  to  which  I  have 
referred  more  than  I  otherwise  should  have  done 
for  this  purpose.  The  executor  is  not  paying  his 
own  debt.  He  is  paying  the  testator's  debt.  He 
is  admitting  a  creditor  to  prove  against  another's 
estate.  The  trustee  is  paying  his  own  debt,  and 
he,  although  the  legal  liability  may  be  gone,  still 
owes  the  money.  It  may  not  be  recoverable,  bnt 
still  the  debt  is  not  gone.  It  is  a  debt  due  from 
him  ;  he  stUl  remains  morally  liable.  Any  ques- 
tion of  dishonesty,  any  setting  up  of  the  stetute 
being  out  of  the  way,  he  still  remains  morally 
liable,  and  he  remains  liable  in  every  sense  except 
that  an  action  cannot  be  brought.  Ought  he  not 
to  be  indemnified  against  that  P  What  is  the 
meaning  of  indemnity  P  Not,  surely,  that  he  is 
only  to  be  indemnified  against  that  which  he  can 
be  f oi-ced  by  action  to  pay,  but  against  all  fair 
claims  against  him.  The  distinction  seems  to  me 
to  get  rid  of  what  otherwise  struck  me  as  a 
powerful  argument.  The  trustees  are  not  admit- 
ting claimi  against  another's  estete,  although 
indirectly  that  is  so.  These  are  claims  against 
themselves,  and  I  think  they  are  entitled  to  be 
indemnified  against  them.  Therefore  I  think  that 
all  these  sums — there  may  be  some  details — ^but 
all  these  sums  which  the  taxing  master  taxes  as 
having  been  properly  incurred  by  the  trustees 
paid  or  payable  to  the  solicitor,  notwithstanding 
the  stetutes,  ought  now  to  be  included  in  the  costs 
which  are  to  be  retained  and  paid  out  of  the 
capital  moneys  subject  to  the  truate  of  the  inden- 
ture of  settlement.  These  summonses  must  there- 
fore be  dismissed. 

Solicitors:  Ingle,  Holmes,  and  Sons;  Foss  and 
Ledsam. 
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Thursday,  Nov.  15,  1894. 
(Before  Kekkwich,  J.) 

OUTBB  V.  BOBISB.  (a) 
CotU — Tazatum — DUcrelion  of  taxing  master — 

Order  LXV.,  r.  27,  tuhrvle  29. 
The  court  hat  W)  jurigdietion  to  review  the  nUoic- 

anes  of  a  witneet's  eo»tt  under  Order  LXV.,  r.  27, 

<u5-rttl«  29,  tf  on  proper  consideration  they  have 

been  aUowed  by  the  taxing  officer. 
ITpos  the  taxation  of  the  defendant's  bill  of  costs 
nnder  the  judgment  in  this  action,  the  plaintiffs 
carried  in  objections  to  any  allowance  for  one  of 
the  defendant's  witnesses,  Hugh  Percy  Smith,  on 
the  ground  that  his  evidence  was  immaterial  and 
useless,  and  that  the  expense  of  the  witness  had 
been  incurred  through  over-caution  or  mistake, 
within  the  meaning  of  Order  LXY.,  r.  27,  snb- 
mle  29.  The  taxing  master  overruled  the  plain- 
tifTs  objections,  and  allowed  the  costs  of  the 
witness,  IoIIt  setting  forth  in  his  answers  to  the 
objections  his  reasons  for  so  doing. 

This  was  a  summons  to  review  the  taxation. 

Eve,  for  the  summons,  submitted  that  the 
court  had  jurisdiction  under  Order  LXY.,  r.  27, 
sub-rule  29,  which  provides  that :  "  As  to  costs  to 
be  paid  or  borne  by  another  party,  no  costs  are  to 
be  allowed  which  do  not  appear  to  the  taxing 
officer  to  have  been  necessary  or  proper  for  the 
attainment  of  justice  or  defending  the  rijghta  of 
the  party,  or  which  appear  to  the  te.xing  officer  to 
have  been  incurred  through  over- caution,  negli- 
gence, or  mistake,  or  mere^  at  the  desire  of  the 
party."    He  also  referred  to  sub-rules  40  and  41. 

W.  Bdker,  for  the  respondent,  was  not 
called  on. 

KEKBWtCH,  J. — ^I  think  I  have  no  jurisdiction 
because  by  the  rule  the  matter  is  left  to  the 
discretion  of  the  taxing  master,  I  think  the  rule 
means  that  the  taxing  master  is  to  do  his  best — 
and  doing  his  best  his  discretion  is  to  be  conclu- 
sive. It  is  most  desirable  that  matters  of  detail 
of  this  kind  should  be  left  to  his  discretion.  The 
rule  provides :  [His  Lordship  then  read  Order 
LXY.,  r.  27,  sub-rule  29,  and  continued  :]  Those 
are  just  the  matters  which  the  taxing  master  has 
the  materials  for  inquiring  into,  and  it  seems  to 
me  that  the  provisions  of  that  rule  are  founded  on 
common  sense  and  convenience.  Although,  of 
course,  they  do  not  prevent  the  court  from  going 
into  the  question  whether  or  not  the  taxing  mast^ 
has  properly  considered  the  matter,  and  if  the 
court  were  of  opinion  that  he  had  not,  it  would,  of 
course  send  the  matter  back  to  him  for  re-con- 
sideration. I  think  then  that  I  have  no  jurisdic- 
tion under  the  rule,  but  even  supposing  I  had  I  do 
not  think  it  is  the  province  of  the  judge  to  go 
into  matters  of  detail  of  this  kind  which  have 
been  properly  gone  into  and  settled  by  the  taxing 
master  in  the  exercise  of  his  discretion.  This 
summons  must  be  dismissed  with  costs. 

Solicitora  for  the  plaintiffs,  £>.  Pilley,  for  /.  M. 
Griddle,  Newcastle-on-Tyne. 

Solicitors  for  the  defendant,  WiUiavMon,  HiU, 
and  Co.  for  Ingledew  and  Daggett,  Newcastle-on- 
Tyne. 

(bj  Bcported  bj  0.  F.  DtxCAN,  Etq.,  B«rrlster-at-LkW. 


QTJEBirS  BENCH  DIVISION. 
Monday,  Nov.  5, 1894. 
(Before  Mathew  and  Ghables,  JJ.) 
Bbo.  v.  The  Bkti8in6  Babbisteb  of  Lim- 

POOL  AND  Chaj>wicE:  Ex  parte  WABDE.(a) 
Begittration  of  votere — Duplicate  qualifieatiou- 
Right  of  tdeetion  by  votei — Form  of  notice  9 
eatne  to  revieing    barrieter — Duiy  of  rennij 
barrister — Right  of  appeal — Registration  Alt 
1843  (6  &  7  Vict.  c.  18), «.  4,2— Parliamentary  aU 
llunieipal  Registration  Act  1878  (41  <£  42  riiL 
e.  26).  s.  28,  sub-sect.  li— Registration  Act  18$ 
(48  Viet.  c.  15),  «.  5,  svJb-sect.  (1) 
No   appeal  lies  from  the  decision  of  a  recim; 
barrister  upon  an  objection  made  to  a  qiuH^ 
parliamentary  voter  selecting  the  place  <^  Vi 
qualifi:ation  under  sect.  28,  suh-seet.  14,  of  tie 
Parliamentary  and  Municipal  Regisiraiio*  M 
1878. 
This  was  an  application  for  a  mandamiM  to  tke 
revising  barrister  for  Liverpool  to  compel  him  to 
state  a  case.    A  rule  nisi  was  obtained,  and  came 
was  now  shown  against  the  rule  obtained.  Tha 
application  had  been  made  to  the  Lord  Clikf 
Justice  sitting  in  chambers,  who  referred  it  to  tli» 
court. 

The  elector,  Charles  Chadwick,  had  a  place  d 
business  in  the  town  of  Liverpool,  and  a  place  (f 
residence  in  the  suburbs,  thereby  having  t«o 
qualifications.  In  such  cases  the  Parliamentaij 
and  MunicipaJi  Begistration  Act  1878  enacts  Hat 
the  elector  can  only  vote  for  one  of  the  quliii' 
cations  at  the  polling  place  to  which  it  beloon 
and  that  the  other  qu^ification  is  to  be  "starred' 
ihat  is  to  say,  to  be  marked  with  an  asterisk  ■ 
order  to  prevent  the  elector  voting  twice.  Ii 
some  of  the  cases  the  electors  gave  notices  i> 
writing  to  the  revising  barrister  that  they  electd 
to  vote  for  their  place  of  business,  and  not  icr 
their  place  of  abode.  The  barrister  would  allow  tliii. 
and  "  star"  the  other  qualification — the  place «t 
abode— otherwise  if  he  received  no  notice,  he  woiU 
"  star  "  the  place  of  business,  and  allow  the  pl»* 
of  abode  qualification. 

On  the  3rd  Sept.,  at  the  opening  of  the  coaii 
held  for  the  revision  of  the  list  of  electors  for  the 
Parliamentary  and  Municipal  Borough  of  LiTO- 
pool,  there  was  handed  to  the  revising  barrister 
on  behalf  of  the  elector,  the  following  form : 

To  the  reviain^  barrister  of  the  pwliamentary  bonn^ 
of  Liverpool :  I  the  undersized  being  on  tiie  list  <> 
voters  for  two  or  more  divisions  of  the  parliameBtaiJ 
borough  of  Liverpool,  do  hereby  select  the  follo«i«fc 
vi».,  for  Parliamentary  Division  Na  7,  Polling  Distri* 
No.  29,  No.  on  list  1724.  (Signed)  Ch»rle»  Cli»d«t 
Place  of  abode,  38,  Walton-road,  Polling  District  }I&^ 
No.  on  the  list,  1906.     Angoat,  1894. 

The  name  of  the  elector  was  entered  more  tlitf 
once  as  a  parliamentary  voter  for  the  jKtatr 
mentary  borough  in  different  parliamentBT 
divisions. 

The  entry  in  the  Kirkdale  ParliamentuT 
Division  was  in  respect  of  his  place  of  abode. 

The  entry  in  the  Abercromby  ParliamentaiT 
Division  was  in  respect  of  the  place  of  businees. 

On  the  27th  Sept  the  elector.  C.  W.  W«ri 
through  his  agent  or  solicitor,  duly  objected  to 
the  name  of  the  elector  Chadwick  being  ^^P""??* 
from  or  starred  on  the  list  of  electors  tor  "* 

(a)  Bcported  by  T.  B.  BBXDOWATBa,  Eeq.,  ButUM-^^*' 
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asid  Kirkdale  Parliamentarj  Dmsion  on  the 
gronnd  that  the  elector  had  not  made  a  selection 
qi  accordance  with  "  Form  P."  prescribed  b^  the 
Bef^istration  of  Electors  Acts  and  the  Registra- 
tion Order  1889,  and  on  the  ground  that  the  form 
disregarded  the  form  and  substance  of  "  Form  P." 

The  rerising  barrister  held  that  the  form  handed 
to  him  on  belialf  of  the  elector  complied  with  the 
form  of  selection  of  double  entries,  and  thereupon 
"staired"  or  expunged  the  name  of  the  elector 
from  the  list  of  voters  for  the  Kirkdale  Parlia- 
mentary Division  (being  the  entry  in  respect  of 
his  place  of  abode),  and  retained  the  entry  in  the 
Aborcromby  Parliamentary  Division  (his  place  of 
hosinees) 

Notice  was  fdven  to  the  revising  barrister  by 
the  objector  that  he  was  desirous  to  appeal 
uunst  the  decision  in  the  case  of  the  elector 
(SuMlwick,  or  in  that  of  other  persons  whoee 
names  were  set  out  in  a  schedule,  but  the  revising 
barrister  refused  (o  state  a  case  for  the  opinion 
of  the  High  Court  for  appeals  from  revising 
barristers. 

The  Be^stration  Act  1813  (6  &  7  Yict.  c.  18), 
(.  42,  provides  as  follows : 

It  afasll  be  lawful  for  any  person  who  .  .  .  shaU 
ksTe  made  any  oUum  to  have  his  name  inserted  in  any 
tilt,  or  made  any  objection  to  any  other  person  as  not 
entitled  to  have  hia  name  inserted  in  any  list,  or  whose 
■me  shall  have  been  expunged  from  any  list,  or  who  in 
sny  mush  case  shall  be  aggrieved  by  or  dissatiafied  with 
any  deoiaian  of  any  reviaing  barrister  on  any  point  of 
law  material  to  the  resnlt  of  anoh  case  ...  to  give 
to  the  reviaing  barrister  in  ooart  ...  a  notice  in 
writing  that  he  is  deairons  to  appeal.    .    .    . 

The  Parliamentary  and  Municipal  Registration 
Act  1878  (41  &  42  Vict.  c.  26),  s.  28,  suB-sect.  14, 
'  provides  that 

Where  the  name  of  any  person  l^pean  to  be  entered 
more  than  onoe  as  a  parliamentary  voter  on  the  list  of 
Toters  for  the  same  parliamentary  boroagh,  .  .  . 
the  lerising  barriater  ahall  inqnire  whether  snoh  entries 
nlate  to  the  same  peraon,  and  on  proof  being  made  to 
Um  that  anch  entries  relate  to  the  same  peraon  ahall 
ntain  one  of  the  entriea  for  voting,  and  place  against 
the  other  or  others  a  note  to  the  effect  that  the  person 
i>  not  entitled  to  vote  in  respect  of  the  qoaliflcation 
therein  oontained  for  the  parliamentary  borongh,  .  .  . 
he  being  on  the  list  for  voting  in  respect  of  another 
qnalification.  Any  person  may,  by  notice  in  writing 
delirered  to  the  reviaing  barriater  at  the  opening  of  hia 
Irat  revision  oonrt,  select  the  entry  to  be  retained  by 
noting,  sod  in  making  anch  selection  may  aelect  one 
wtrj  to  be  retained  for  voting  for  the  parliamentary 
itirongh,  .  .  .  bnt  if  he  does  not  make  any  selection 
the  entry  to  be  so  retained  shall  be  selected  by  the 
"rising  barrister. 

Sir  Henry  James,  Q.C.  and  W.  F.  TayUrr,  on 
behalf  of  the  revising  barrister,  showed  cause. — ^The 
notice  of  the  elector  was  sufficient,  and  the  form 
<>'  the  notice  was  as  it  should  be  ;  even  if  it  was  not 
it  ^d  not  matter,  because  sects.  17  and  18  of  the 
Begistration  Act  1885  (48  Vict.  c.  15),  provide 
that  the  forms  and  instructions  contained  in  the 
Mhedoles  of  the  Act  shall  be  used  and  observed  in 
«11  cases  to  which  they  apply,  and  the  18th  section 
Roes  on  to  say,  "  but  a  disregard  of  any  form  or 
instruction  shall  not  of  itself  invalidate  any  list, 
JtJ^.  or  other  thing."  The  objector  has  not 
■•een  in  any  way  wronged  or  grieved  by  the 
marking  of   the    elector's  name  in  the  list    of 

arhamentary  electors;    what  happened  was  a 


matter  entirely  between  the  revising  barrister  and 
the  elector  himself.  Even  if  the  form  was  wrong, 
or  the  objector  had  no  right  in  any  way  to  object, 
there  is  no  right  of  appeal  under  sect  42  of  the 
Registration  Act  1843  (6  &  7  Vict.  c.  18),  except 
in  the  case  of  the  person  (1)  who  made  a  claim  to 
have  the  name  inserted  in  any  list,  (2)  who  has 
made  objection  to  any  other  person  as  not  entitled 
to  have  his  name  inserted  in  any  list,  (3)  whose 
name  shall  have  been  expunged  from  any  list. 
The  case  of  Arnold  v.  The  Clerk  of  the  Feaee  for 
Keateven  and  C.  Sharps  (65  L.  T.  Bep.  618 ;  1  Iteg. 
Cas.  25)  decided  this. 

Joseph  Walton,  Q.C.  and  W.  H.  Butler,  on  behalf 
of  the  objector,  in  support  of  the  rule  nisi. — The 
whole  question  is  involved  in  the  question  as  to 
whether  the  so-caUed  elector  was  entitled  to  his 
vote  or  not.  His  right  to  vote  depended  upon  the 
performance  of  a  condition  precedent,  viz.,  that 
he  should  select  the  qualification  for  which  he 
desired  to  retain  his  vote  in  proper  form  as  re- 
quired by  the  Acts.  Until  this  has  been  done  he 
is  still  a  "  claimant,"  and  therefore  the  objector 
has  a  right  of  appeal  under  sect.  42  of  the  Act  of 
1843,  as  one  who  has  made  objection  to  another 
person  as  not  entitled  to  have  his  name  inserted 
in  the  list  of  voters. 

Matbew,  J. — I  am  of  opinion  that  there  is  no 
right  of  appeal  in  this  case.  Sect  4Q  of  the 
Registration  Act  1843  (6  &  7  Vict.  c.  18),  provides 
for  appeals  where  a  person  has  made  a  claim  to 
hare  his  name  inserted  on  the  list,  or  where  he 
has  made  an  objection  to  another  person  as  not 
entitled  to  have  his  name  on  the  list,  or  where 
the  person's  name  has  been  expunged  from  the 
list,  out  that  section  has  not  provided  for  a  right 
of  ap{>eal  in  a  case  such  as  the  present,  where 
objection  has  been  taken  to  the  form  used  bv  a 
qualified  elector,  in  selecting  the  place  for  bis 
qualification.  It  is  said  that  subsequent  legisla- 
tion has  given  this  right  to  appeal,  but  I  cannot 
find  that  the  Parliamentary  and  Municipal  Regis- 
tration Act  1878  (41  &  42  Vict.  c.  26)  gives  Uiis 
right.  Sect.  28  only  provides  against  the  entries 
of  double  qualifications  by  the  barrister  "  star- 
ring "  the  duplicate  qualification,  and  eives  no 
right  of  appeal ;  and  sect.  5,  sub-sect.  I,  of  the 
Registration  Act  1885  (48  Vict.  c.  16)  is  a  very 
similar  enactment,  providing  as  to  double  entries 
in  parliamentary  boroughs,  and  in  that  Act  there 
is  no  provision  H>r  an  appeal.  The  objection  here 
is  to  the  elector's  right  to  select  in  respect  of  one 
of  his  qualifications,  not  an  objection  to  either,  or 
both,  or  any  of  his  qualifications.  The  revising 
barrister  overruled  the  objection  that  was  taken. 
This  was  a  matter  entirely  between  the  revising 
barrister  and  the  elector.  The  revising  barrister 
received  from  the  elector  a  notice  in  writing  on  a 
form  selecting  the  entry  which  he  wished  retained 
for  the  purpose  of  voting.  The  revising  barrister 
was  not  bound  to  let  the  objector  see  this  notice, 
and  still  less  was  he  bound  to  allow  a  formal 
objection  to  it. 

Ghables,  J. — I  am  of  the  same  opinion.  The 
right  of  a  voter  to  appeal  from  a  revising  bar- 
rister is  still  govemea  by  sect.  42  of  the  Regis- 
tration Act  18^  (6  &  7  Vict.  c.  18),  and  a  voter  can 
still  object  to  a  name  being  inserted  on  a  list  if 
he  gives  notice  to  the  revising  barrister  in  court, 
and  on  an  objection  under  this  section  an  appeal 
lies,  but  here  it  is  sought  to  object  to  a  person 
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wlio  has  already  been  placed  npon  the  list,  and 
farther  it  is  aoaght  to  oDJeot  to  the  option  which 
an  elector  has,  as  to  where  he  shall  vote,  after 
being  duly  qualified.  It  is  sought  to  .treat  the 
elector  as  though  he  was  not  on  the  list  at  all.  A 
person  on  the  list  for  more  than  one  qualification 
18  to  be  treated  as  if  his  name  was  not  upon  the 
list  at  all.  When  the  revising  barrister  finds  two 
names  upon  the  list  he  is  to  inquire  whether  it  is 
the  same  person ;  if  it  is,  he  is  to  "  star  "  one  of 
the  names.  If  the  ^rson  however  gives  notice  as 
to  which  qualification  he  selects,  the  revimng 
barrister  is  to  "  star"  the  qualification  which  the 
elector  does  not  select.  It  is  said  that  sect.  42  of 
ihe  Act  of  1843  authorises  any  voter  to  appeal, 
and  to  come  and  say  that  be  objects  to  such 
notice.  I  am  of  opinion  that  the  objector  cannot 
do  this.  The  duly  qualified  elector  cannot  be 
deemed  to  be  a  "claimant,"  and  no  elector  had 
the  right  to  object  to  his  notice  of  selection. 

Rule  for  a  mandamus  discharged. 

Solicitors  showing  cause  against  the  rule, 
Pritchard,  EngelfieldaxiA  Co.,  for  Barrell,  Rodway, 
and  Co.,  Liverpool. 

Solicitors  in  support  of  the  rule,  Crowdera  and 
Vizard,  for  G.  J.  Lyntky,  Liverpool. 


Nov.  7  and  8, 1894 

(Before  Ghablbs  and  Wbioht,  JJ.) 

Eeg.  v.  The  London  County  Council; 
Be  The  Ekpike  Theatre,  (a) 

Local  government — County  council  —  Licence  — 
JtftMtc  and  dancing  —  Licencing  committee  — 
Appeal  to  council — Bias  of  councillor — Validittf 
of  proceedings — Bias — Administrative  or  judi- 
daf functions  of  council — Writ  of  certiorari  or 
mandamus. 

A  committee  of  the  London  County  Council  for 
hearing  and  determining  applications  for  music 
and  dancing  licences,  recommended  to  the  council 
the  renewal  of  such  licence  upon  certain  con- 
ditions.  The  council  afirmed  the  recommendation 
of  the  committee. 

The  applicant  applied  for  a  rule  for  a  mandamus 
to  compel  the  county  council  to  rehear,  or  for  a 
certiorari  to  quash  the  resolution  of  the  county 
council  on  the  ground  that  P.  {one  of  the 
councillors)  had  pj-eviotis  to  the  application 
being  made,  attended  a  meeting  to  which  he  had 
been  invited,  and  at  which  meeting  some  of  those 
wlio  opposed  the  renewal  of  the  licence  were 
present,  and  the  evideriee  that  was  to  be  adduced 
oefore  the  committee  was  disettssed.  P.  in  an 
affidavit  stated  that  he  took  no  part  in  the  dis- 
cussion other  than  by  telling  the  meeting  the 
course  of  the  procedure  to  be  taken  to  oppose  the 
licence  being  renewed.  It  did  not  appear  that 
P.  in  any  way  other  than  by  his  vote  affected  the 
resolution  of  the  council. 

Held,  that  the  rule  for  a  mandamus  must  be  dis- 
charged, as  sufficient  bias  had  not  been  shown  to 
disqualify  the  councillor  from  acting  upon  the 
council. 

Qywre,  per  Wright,  J.,  whether  the  rule  as  to 
interest  applicable  to  purely  judicial  bodies  is 
applicable    to    proceedings    of    administrative 

(a)  Beported  b;  T.  S.  Bkidiiwateb.  Esq.,  Barrister-^t-Law. 


hodiss,  eaierei»ing  fiMctiont,  uwoltrinff  someiktaf 

of  a  jvdieial  ekaraeter. 
Application  for  a  mandamus  to  compel  tlie 
London  County  Council  to  rehear  and  determiae 
a  resolution  which  had  been  passed  at  a  meeiiii| 
of  the  county  oounciL  The  application  also  asm 
for  a  certiorari  to  quash  the  resolution  of  the 
county  conndl,  but  the  arg^mraits  proceeded  npos 
the  application  for  a  mandamus. 

The  committee  of  the  London  County  Coundl 
for  hearing  and  determining  applications  for  tlie 
gpranting  or  renewal  of  music  and  dancing  licenes, 
recommended  to  the  county  council  the  resewsl 
of  a  music  and  dancing  licence  upon  certain  con- 
ditions. 

The  county  conncil  affirmed  by  a  resolution  of 
the  majority  of  the  council  the  reoommendation 
of  the  committee. 

The  application  was  made  upon  several  affidavits, 
alleging  that  certain  members  of  the  council  and 
of  the  licensing  committee  had  been  present  at 
meetings  where  proceedings  were  instigated  is 
order  to  obtain  the  recommendation  of  the  com- 
mittee,  and  the  confirmation  of  that  recommen- 
dation by  the  council ;  but  the  only  impoitant 
Question  was  whether  .one  of  the  councillors,  a  Mr. 
'arkinson,  had  been  present  at  thoee  meetings, 
whether  he  had  at  any  of  those  meeting  instigated 
proceedings,  or  had  so  mixed  himself  up  with  &t 
litigation  as  to  disqualify  himself  from  sitting 
npon  the  council  and  voting  npon  t}ie  motion. 

Finlay,  Q.C.    and  Avory  showed   cause. — Tie 
facts  in  the  case  of  Beg.  v.  The  London  Counif 
Council ;  Ex  parte  Akkersdyke,  Ex  parte  Fermenk 
(66  L.  T.  Rep,  168;  (1892)  1  Q.  B.  190)  are  verj 
different  from  those  of  the  present  case.    Theit 
some  members  of  the  licensing  committee  who 
had  voted  in  that  case  against  the  licence  being 
renewed,  instructed  counsel  to  appear  before  the 
county  council  to  oppose  the  application,  and 
some  of  those  members  subsequently  attended  the 
meeting  of  the  council,  but  took  no  farther  part 
in  its  deliberations.    The  utmost  that  can  be  said 
against  Mr.   Parkinson  is  that   he    attended  * 
meeting  of  strong  partisans,  and  heard  what  they 
had  to  say,  and  told  them  of  the  procedure  to  be 
taken  to  oppose  the  licence.    He  did  not  originate 
the  proceedings  as  was  the  case  ini2e^.  v.  Gaitfori 
and  another  (Justices)  (66  L.  T.  Bep.  24) ;  Leetm 
V.  General    Council  of  Medical   Education   ani 
Begistration  of  the  United  Kingdom  and  Marshall 
(Ct.  of  App.)  (61  L.  T.  Hep.  849 ;  43  Ch.  Div.  366) 
is  a  case  m  favour  of  the  county  council,  also  Bm. 
V.  Warrant  (57  L.  T.  Rep.  880;   20  Q.  B.  58).    K 
would  be  lajdng  down  too  strong  a  rule  to  say 
that  Mr.  Parkinson's  action  had  vitiated  the  pro- 
ceedings ;  even  if  it  had,  the  proceedings  were  wA 
judicial  proceedings,  because  the  meeting  of  the 
county  council  for  granting  these  licences  under 
25  Geo.  2.  c.  36,  s.  2,  has  b^n  held  in  the  case  of 
the  Boyal  Aquarium,  and  Summer  and  Wi»te^ 
Garden  Society  Limited  v.  Parkinson  (Ct.  of  App-): 
(66  L.  T.  Rep.  513 ;  (1892)  1  Q.  B.  431)  not  to  be  a 
"court."    The  rule  therefore  ought  to  be  dis- 
charged. 

Sir  H.  James,  Q.C,  Poland,  Q.C,  and  Gitt,  in 
support  of  the  rule. — ^The  action  of  Mr.  Parkinson 
has  vitiated  these  proceedings.  It  is  not  a  qnef- 
tion  of  pecuniary  interest,  but  one  of  bias.  It  is 
a  question  whether  he  was  really  biassed  «" 
whether  he  was  probably  biassed.    Mathe*,  <»• 
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in  Beg.  y.  JtuUee*  of  Cumherland;  Ex  parte 
MiSland  BaUway  Company  (58  L.  T.  Bep.  491), 
on  page  493,  said,  "  The  rule  of  law  is  that  where 
a  magistrate  takes  such  an  interest  in  the  subject 
matter  of  the  litigation  as  to  make  a  real  bias 
reasonably  probable,  he  is  disqualified  from  sitting 
as  a  magistrate,"  and  Smith,  J.  on  page  494, 
quoting  from  the  rule  laid  down  by  Blackburn,  J. 
in  the  case  of  Beg.  v.  Band  (L.  B«p.  1  Q.  B.  230), 
said,  "  This  is  the  point, '  wherever  there  is  a  real 
likelihood  that  the  judge  would  from  kindred  or 
any  other  cause  hare  a  bias  in  favour  of  one  of 
the  parties,  it  would  be  very  wrong  in  him  to  act.' " 
[The  first  part  of  the  judgments  of  Field,  J.  in 
Reg.  on  the  prosecution  of  F.  D.  Palmer  v.  The 
Justices  of  Great  Yarmouth  (8  Q.  B.  Div.  525),  of 
Mathew,  J.  in  Beg.  v.  Gaisford  {vM  sup.),  and  of 
Stephen,  J.  in  Beg.  v.  Fatrant  {tibi  sup.),  were  also 
died  in  support  of  the  rule.]  A  distinction  has 
been  drawn  between  the  bias  of  persons  sitting  on 
a  strictly  judicial  tribunal  and  on  one  not  strictly 
judicial.  Although  this  meeting  of  the  London 
County  Council  for  hearing  these  applications 
was  decided  in  the  Boyal  Aquarium  and  Summer 
and  Winter  Garden  Society  Limited  v.  Parkinson 
{ubi  sup.)  not  to  be  a  "  court"  entitling  members 
to  immunity  for  words  spoken,  the  council  never- 
theless were  bound  to  act  judicially  in  the  sense 
of  fairly  and  impartially.  ^^^  ^^   ^y 

Chakles,  J. — This  was  a  rule  obtained  on  the 
port  of  a  Mr.  £dwardes,  calling  upon  the  London 
Conn^  GouMcil  to  show  cause  why  a  Tnandarmis 
should  not  issue  commanding  them  to  rehear  and 
determine  an  application  for  a  licence  for  music 
and  dancing  to  the  Empire  Theati-e,  and  there 
was  another  rule  also  for  a  writ  of  certiorari  to 
bring  before  the  court  an  order  of  the  council 
for  the  purpose  of  such  order  being  quashed.  The 
argmnents  addressed  to  us  were  mainly  addressed 
to  the  rule  tor  Sk  mandamus  to  hear  and  determine. 
[After  setting  out  the  facts  in  the  case  his  Lord- 
ship went  on  to  say :]  There  can  be  no  doubt  that 
the  London  County  Council  in  hearing  an  appli- 
cation for  a  licence  were  discharging  a  judicial 
duty.  The  question  of  the  capacity  or  character 
m  which  they  act  on  such  an  occasion  was  fully 
considered  by  the  court  in  the  case  of  Beg.  v. 
London  County  Council ;  Ex  parte  Akkersdyke, 
Ex  parte  Fermenia  (66  L.  T.  Eep.  168 ;  (1892) 
1 Q.  B.  190),  in  which  Smith,  L.J.  delivered  the 
judgment  of  the  Divisional  Court,  and  said  that 
the  proceedings  before  the  council  were  really  an 
original  hearing  on  an  application  to  renew  a 
licence,  and  on  that  hearing  they  had  before  them 
the  report  of  their  committee,  and  he  went  on  to 
say  on  page  170,  L.  T.  Rep.  that  in  their  judg- 
ment (Lord  Coleridge,  C.J.  and  Smith,  J.)  the 
London  County  Council  were  adjudicating  as  to 
whether  a  man  is  or  is  not  to  be  deprived  of  his 
licence,  "to  use  the  words  of  Cotton,  L.J.  in  Leeson 
V.  The  General  Council  of  Medical  Education 
(61  L.  T.  Rep.  848 ;  43  Ch.  Div.  379),  '  though  not 
ia  the  ordinary  sense  judges,  they  have  to  decide 
jadicially  as  to  whether  or  not  the  complaint  made 
is  well  founded,'"  and  in  their  judgment  when^ 
80  acting  they  were  not  emancipated  from  the 
ordinary  principles  upon  which  justice  is  ad- 
niinistered  in  the  kingdom,  and  which  are,  as  it 
has  been  said,  founded  on  its  very  essence.  In 
the  present  case  there  is  no  controversy  that  that 
is  the  position  of  this  lai^  tribunal,  of  I  believe 


upwards  of  100  members  presmt.  But,  be  the 
number  small  or  great,  it  nas  been  decided,  and 
it  is  clear  that  in  determining  whether  a  licence 
shall  be  granted  or  not  they  are  dealing  with  a 
matter  on  which  they  have  a  judicial  duty,  and 
they  must,  therefore,  govern  themselves  by  the 
principles  which  govern  magistrates  and  judges 
on  matters  which  come  before  them.  Now  one  of 
those  principles  which  must  guide  a  person  in  a 
judicial  position  is  that  he  must  not  be  both 
accuser  and  judge.  If  there  is  on  a  tribunal 
anybody  who  is  an  accuser,  and  who,  although  he 
is  accuser,  acts  also  as  judge,  his  presence  on  that 
tribunal  is  fatal  to  its  jurisdiction,  and  it  is  of  no 
importance  that  had  he  been  absent  the  decision 
would  have  been  the  same.  The  mere  presence  of 
a  person  who  is  accuser  and  judge  vitiates  the 
decision  of  the  tribunal.  That  was  the  principle 
on  which  Beg.  v.  The  London  County  Council; 
Ex  parte  Akkersdyke  was  decided.  In  that  case 
some  of  the  councillors  sitting  to  hear  and 
determine  had  instructed  counsd  to  oppose  the 
application,  and  the  court  held  that  the  presence 
of  these  members  vitiated  the  decision.  Thev, 
therefore,  granted  a  mandamus,  the  principle 
being  that  some  of  the  members  of  the  council 
were  accusers  as  well  as  judges.  [His  Lordship 
i-eferred  at  length  to  the  allegations  in  the  affi- 
davits in  the  present  case  against  several  members 
of  the  council  being  accusers,  as  well  as  judges, 
but,  he  said,  these  allegations  had  completely 
failed.]  It  is  alleged  that  there  remains  enough 
in  the  case,  as  it  stands,  to  vitiate  the  proceedings. 
It  is  said,  granting  that  the  other  accusations 
have  failed,  still  another  member  of  the  council — 
Mr.  Parkinson — attended  on  the  meeting  of  the 
council  and  had  so  conducted  himself  and  so 
mixed  himself  up  with  the  litigation  as  to  dis- 
qualify him  from  sitting  and  voting  on  the  matter ; 
and  tnerefore  we  have  to  inquire  whether,  in  fact, 
the  case  is  brought  within  the  principles  which 
regulate  the  administration  of  justice.  One 
principle  is  that  anybody  is  disqualified  to  act  on 
any  judicial  matter  in  reference  to  which  he  has 
any  pecuniary  interest  or  any  real  bias.  This  ia 
undoubtedly  the  law,  but  me  bias  which  dis- 
qualifies must  be  in  connection  with  the  litigation 
in  question.  For  example,  preconceived  opinions 
— though  it  is  unfortunate  that  a  judge  should 
have  any — do  not  constitute  such  a  bias,  nor  even 
the  expression  of  such  opinions,  for  it  does  not 
follow  that  the  evidence  will  be  disregarded. 
What,  then,  is  the  bias  which  disqualifies  P  It  ia 
explained  in  the  judgment  of  Blackburn,  J.  in 
the  case  of  Beg.  v.  Band  (L.  Rep.  1  Q.  B.  230 ; 
35  L.  J.  Mag.  Cas.  157)  that  it  must  be  a  real 
bias.  He  said, "  wherever  there  is  a  real  likelihood 
that  the  judge  would,  from  kindred  or  any  other 
cause  have  a  bias  in  favour  of  one  of  the  parties,  it 
would  be  very  wrong  of  him  to  act ;  and  we  are  not 
to  be  understood  to  say,  that  where  there  is  a  real 
bias  of  this  sort,  this  court  would  not  interfere." 
The  mere  possibility  of  a  bias  will  not  disqualify. 
Now,  do  the  affidavits  here  bring  Mr.  Parkinson 
within  the  rule  ?  It  is  plain  that  he  did  not  do 
what  it  is  alleged  on  information  and  belief  that 
he  had  done.  He  had  nothing  to  do  with  the 
notices  of  opposition,  and  though  he  was  present 
at  the  house  of  the  hidj  alluded  to  on  the  2l8t 
Sept.,  at  which  four  of   the  six  objectors  were 

E resent,  what  did  he  do  when  there  ?    It  would 
are  been  better  if  he  had  remained  away.    It^ 
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was  wrong  to  go  there  and  llkelv  to  cast  a  doubt 
on  his  tiumesa  in  the  discharge  ol  his  duty.  But, 
unfortanatelr,  he  went  there,  and  went  upon  the 
invitation  of  one  of  the  opposers  contained  in 
a  letter  to  which  he  refers  in  his  affidavit,  but 
which  ]taa  not  been  produced.  It  has  been  urged 
that  we  ought  to  draw  an  unfaToorable  inference 
from  that ;  but  I  do  not  think  we  can  do  so. 
However,  when  there,  one  of  the  opposers  and 
witaeases  discussed  the  evidence  they  proposed  to 
fpye,  and  Mr.  Parkinaon  said  that,  assuming  the 
facts  stated  to  be  true,  the  matter  ought  to  be 
laid  before  the  committee;  but  he  expressed  no 
opinion  aa  to  what  importance  the  committee 
would  attach  to  them,  and  he  did  not  settle  the 
notices  of  opposition.  He  was  not  present  at 
earlier  meetings,  and  therefore  it  is  unnecessary 
to  enter  into  what  then  took  place.  All  that 
appears  as  to  Mr.  Parkinson  is  that,  at  the  in- 
tmaoe  of  one  of  the  opposers,  he  attended  at  a 
meeting  at  which  the  evidence  the  witnesses  were 
to  eive  was  discussed.  Did  he  so  mix  himself  up 
wiUi  the  proceedings  as  to  disqualify  him  from 
acting  on  the  council  ?  I  have  anxiously  con- 
sidered the  case,  and  am  of  opinion  that  the  case 
is  not  made  out  against  Mr.  Parkinson  of  such  a 
bias  as  would  disqualify.  The  result,  thei-efore,  of 
the  whole  is  this — that  the  charge,  as  originally 
made,  entirely  fails.  The  charge  against  Mr. 
Parkhison  alone,  of  having  so  acted  as  to  dis- 
qualify himself  also  fails,  and  the  result  is  that 
both  rules  must  be  discharged  with  coste. 

Wkiqht,  J. — There  are  two  applications  to  be 
dealt  with  for  the  mandamus  and  lor  a  certiorari, 
although  the  arguments  turned  upon  the  man- 
dam,u$;  but  the  question  as  to  the  certiorari  is 
ope  of  great  importance  upon  this  point — whether 
a  certiorari  is  available  as  to  a  mere  resolution,  or 
decision  of  the  council.  The  writ  of  certiorari  is 
applicable  to  judicial  proceedings  of  courte,  but 
the  county  council  is  not  a  court,  and  its  pro- 
ceedings are  not  judicial.  That  was  laid  down  in 
the  case  of  the  Royal  Aquarium  and  Summer  and 
Winter  Garden  Society  v.  Parkimon  (66  L.  T. 
Eep.  513,  Ot.  of  App. ;  (1892)  1  Q.  B.  431),  and 
the  court  in  Reg.  v.  London  County  Council ; 
Ek  parte  Akheredyke  (wbi  tup.)  did  not  hold  that 
such  a  proceeding  was  judicial,  though  they  said 
it  ought  to  be  dem  with  in  a  judicial  spirit,  and 
with  a  due  regard  to  reason  and  justice.  As  to 
the  application  for  a  tnandamus,  no  doubt  that 
case  IS  a  snfBcient  authority  to  show  that,  where 
a  bias  has  disqualified  a  member  of  a  tribunal, 
such  a  remedy  may  be  applicable.  It  may  be 
doubted  whether  the  principles  as  to  interest  are 
applicable,  for  this  was  not  a  case  of  pecuniary 
interest,  nor  were  the  proceedings  those  of  a  court, 
but  it  was  a  case  of  an  administrative  body  exer- 
cising really  administrative  functions,  though 
involving  something  of  a  judicial  character.  In 
the  present  case  the  resolution  was  passed  by  a 
substantial  majority  in  a  body  of  above  100 
members ;  and  the  application  ultimately  related 
only  to  a  single  member — there  not  being  the 
slightest  reason  to  suggest  that  his  vote  or  con- 
duct had  affected  the  result.  I  come,  therefore, 
to  the  conclusion  that,  as  a  matter  of  common 
sense,  the  court  should  refuse  to  act  unless  satis- 
fied, not  only  that  there  was  probability  of  bias, 
but  that  there  was  a  substantial  case  of  suspicion 
or  scandal  attaching  to  the  proceedings  as  a 
whole.    And  even  assuming  that  the  same  rule  is 


to  be  applied  to  such  a  case  as  to  the  judicial 
proceedings  of  a  court,  is  enout^h  shown  in  Uiii 
case  to  warrant  our  interference  P  The  onlj  eri- 
dence  in  the  original  affidavit  of  the  applicant  n> 
on  "  information  and  belief,"  and  ramished  no 
evidence  against  Mr.  Parkinson,  and  the  onlj 
evidence  against  him  is  in  his  own  affidavit,  which, 
however,  only  comes  to  this,  that  he  attended  & 
meeting  at  which  the  evidence  to  be  given  was 
discussed.  That  is  not  enough.  MeUor,  J.  in  tiie 
case  of  Reg.  v.  Aleoek ;  Ex  parte  Chiitem  (37  L.  T. 
Rep.  831),  said,  "  I  know  of  no  reason  for  saying 
that  the  expression  of  a  man's  opinion  on  any 
subject  should  render  him  unfit  to  adjudicate 
upon  it."  I  concur,  therefore,  in  the  judgment 
delivered  (except  as  to  the  proceedings  being 
judicial),  and  I  entirelv  concur  in  the  result  that 
the  rules  must  be  discharged  with  costs. 

Rulee  discharged. 

Solicitor  showing  cause  against  the  rule,  Blot- 
land. 

Solicitors  in  support  of   the  rule,  Jjewit  and 
Lewie. 

PROBATE,  DIVORCE,  AND  ADMIRALTT 

DIVISION. 

ABMIBALTY    BUSINESS. 

Nov.  6  and  7, 1894. 

(Before  the  Pbebiobnt  (Sir  Francis  Jeune) 

and  BstrcE,  J.) 

Trb  Aboo.  (a) 

Practice — Salvage — Affidavit  of  value — Admitiia* 
of  evidence  as  to  value — County  Court  Bidtt 
1892  (Ordsr  XXXIX.  b.),  rr.  95,  96,  97. 
Where  in  an  action  for  lalvage  in   the    Coutiiy 
Court  the  plaintiff,  having  failed  to  demand  a* 
aj^>raisement,  ditputei  the  value  of  the  res  at 
stated  in  the  defe^tdant'a  affidavit  of  value,  ami 
tenders  evidence  as  to  the  value,  it  is  for  tie 
judge  to  exercise  hit  discretion  as  to  the  admistio* 
or  non-admission  of  such  evidence. 
By  rules  96  and  97  of  the  County  Court  Rules  the 
value  of  the  res  in  a  salvage  action  ought,  as  a 
general  rule,  to  be  proved  by  affidavit  or  appraise- 
ment, and  not  by  evidence  at  the  trial,  though, 
semble,  there  may  be  exceptions  to  this  rule. 
This  was  an  appeal  by  the  defendante  in  a  salvsge 
action  from  a  decision  of  the  judge  of  the  Hml 
County  Court.    The  plaintiffs,  the  owners,  master 
and  crew  of  the  steam  trawler  Retriever,  claimed 
1502.  for  salvage  services  performed  by  them  to  the 
smack  Argo,  ner  cargo  and  freight.     The  Argo 
was  not  arrested.    The  defendante  paid  75L  into 
court  in  settlement  of  the  claim,  and  filed  an 
affidavit  stating  the  value  of   the  Argo  in  her 
damaged  condition  at  not  exceeding  1401.,  and  the 
price  realised  by  the  sale  of  her  cargo  c^  fish  at 
421. 15s.    The  plaintiffs  wrote  declining  to  accept 
the  affidavit  as  to  value,  and  the  defendants  there- 
upon wrote  asking  them  to  give  notice  if  there 
was  any  intention  to  dispute  the  estimate  at  the 
trial.   At  the  trial  the  plaintiffs  tendered  eridence 
as  to  the  value  of  the  Argo.     The  defeidants 
objected,  but  the    judge  held   that,  subject  to 
granting    an  adjournment   if    required,  ne  w 
bound  t»  let  in  the  evidence,  on  the  ground  that 
the  jurisdiction  of  the  County  Courts  was  a  mere 
creation  of  Acte  of  Parliament  and  orders,  and 
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bftfi  no  inherent  rights  of  its  own  as  to  procedure 
like  those  attaching  to  the  proceedings  in  the 
High  Court,  and  uie  words  of  rale  96  of  the 
Coimt^  Court  Rules  1892  (Order  XXXIX.  6) 
were  in  his  opinion  solely  connected  with  the 
question  of  arrest,  and  as  the  rule  did  not  say  in 
positiTe  words  that  the  County.  Court  judge  was 
not  to  let  in  farther  evidence  at  the  hearing,  he 
felt  bound  to  admit  it.  The  judge  decided  that 
the  yalue  of  the  vessel  and  the  lish  salved  was 
320Z.,  and  awarded  the  plaintiffs  an  eighth  for 
salvage  services,  and  added  40Z.  for  loss  of  fish 
through  absence  from  the  fishing  ground,  making 
SQL  in  aU ;  the  801.  to  include  the  76Z  in  court, 
and  allowed  costs. 
The  defendants  appealed. 

The  County  Court  Bales  1892  provide : 

Bnle  95.  Where  in  an  Admiralty  aotion  the  amsant 
roed  for  is  paid  into  oonrt,  toother  with  costs,  or  the 
secority  completed,  or  the  plaintiff  requires  it,  the 
registrar  shall  deliver  to  the  party  applying  for  the  sune 
an  order  directed  to  the  high  bailiff  of  the  csnrt,  autho- 
rising and  directing  him,  upon  payment  of  all  costs, 
charges,  and  expenses,  attending  the  custody  of  the 
property,  to  release  it  forthwith.  . 

Role  96.  Notwithstanding  the  last  preceding  rnle, 
the  property  in  an  Admiralty  action  for  salvage  shall  not 
be  released,  except  with  the  consent  of  the  plaintiff, 
nntil  its  value  has  been  agreed  or  an  affidavit  of  value 
filed  on  behalf  of  the  party  seeking  the  release,  unless 
the  court  or  the  jndge  shall  otherwise  order. 

Bnle  97.  If  the  plaintiff  is  dissatisfied  with  the  value 
mentioned  in  the  affidavit  filed  under  the  preceding  rule 
he  shall  be  entitled  to  have  the  valae  ascertained  by 
tpprusement,  and  for  such  purpose  shall  file  a  prtecipe. 
The  costs  of  each  appraisement  shall  be  in  the  discretion 
of  the  court. 

Sir  Walter  PhUlimore  (Nelson  with  him),  for  the 
defendant,  in  support  of  the  appeal. — No  appraise- 
ment was  sought  for,  and  it  was  not.  competept 
for  the  judge  to  receive  evidence  as  to  value 
in  the  face  of  the  affidavit.  The  doctiine  of 
appraisement  has  latterly  been  most  strictly 
adhered  to,  and  we  submit  the  rule  now  is  that  a 
ealvor  dissatisfied  with '  the  affidavit  must  in  all 
cases  seek  for  an  appraisement.  The  new  rules 
of  1892  were  intended  to  meet  the  case,  which  the 
old  rules  did  not  do.  The  tender  was  adequate, 
the  judge  should  not  have  awarded  costs : 

The  Lottu,  47  L.  T.  Bep.  447 ;  4  Asp.  Mar.  Law  Cas. 

595;  7P.  Div.  199;     . 
The  Emn,  1  W.  Bob.  15.   .  i 

Butler  Agnail  for  the  respondents. — The 
County  Court  Rules  do  not  apply  to  the  question 
of  how  the  value  of  the  salved  property  is  to  be 
determined  for  the  purpose  of  estimating  the 
amount  of  the  award.  Order  XXXIX.  6,  is  con- 
fined to  cases  of  arrest,  and  release  upon  adequate 
boil  being  given.  The  rules  under  consideration  are 
grouped  together  under  the  heading  of  !'  Release 
of  Pioperty," .  and  rule  96  in  expi-ess  terms  refei-s 
to  release.  This  slup  never  was  arrested.'  The 
mere  fact  that:  the  High  Court' sees  fit  to  adopt  a 
practice  of  proving  values  by  affidavit  or  appraise- 
ment, is  no  groni^° for. saying  that  the  County 
Court  must  follow.the .same  practice..  The  value 
is  an  important' issue  in  the  action,  and  the  court 
may  inform  itself' how  it  pleases.  The  ordinary, 
'ay  of  proving' faicts  is  by  •  wwi  roce-'evidence.' 
Eren  assuming' the  court  should  thipk  the  rul^s 
to  apply,  all  juiat  is  said  is  that  a  plaintiff  may_ 
ask  for  appraisement.  It  merely  gives  him  a  right, 

Vol  IXXL.  1835. 


and  if  he  does  not  avail  himself  of  it,  the  court 
is  not  fettered  as  to  how  it  shall  be  informed  of 
the  valiie  of  the  salved  property.  In  this  par- 
ticular case  no  injustice  was  done  the  defendwts. 
They  were  offered  an  adjournment,  but  elected  to 
go  on  and  offer  evidence.  The  judge,  having  heard 
their  evidence,  has  not  beUeved  it. 

The  Pkbsident. — In  this  case  the  sum  of  75Z. 
was  tendered  and  paid  into  cotu't,  and  there  was 
an  affidavit  as  to  the  value  of  the  vessel,  fixing 
her  value  at  1402.  No  agreement  was  come  to  as 
to  the  value,  and  no  appraisement  was  asked  for 
by  the  plaintiffs;  but  it  would  seem  from  the 
notes  of  the  learned  judge  that  after  a  time,  on 
the  22nd  Nov.,  the  solicitors  for  the  plaintiffs 
wrote  to  say  that  the  defendants  could  not  expect 
them  to  accept  the  affidavit  of  value.  To  this  the 
defendants  replied,  "  If  you  intend  to  dispute  the 
affidavit  of  value  we  must  ask  yon  to  give  notice, 
so  that  we  maybe  ready  at  the '.trial.  I  think 
the  result  really  was  that  no  formal  notice,  at  any 
i-ate, '  was  given ;  but,  when  the  trial  came  on, 
evidence  was  tendered  to  show  a  value  graater 
than  the  value  in  the  affidavit.  The  learned  judge 
considered  whether  or  not  he  ought  to  receive  the 
evidence,  and  he  held  undoubtedly  that  he  was 
bound  to  receive  it.  He  heard  it,  and  came  to  a 
conclusion  which  put  the  value  of  the  vessel  con- 
siderably higher  than  140{.'  -  The  rules '  which 
apply  to  this  case  are  95, 96,  and  97,  of  the  County 
Court  Rules  1892.  [The  learned  Judge  read  these 
rules  and  prcieeded :]  -I  do  not  think  it  neces- 
sary to  compare  these  rules  with  the  earlier  rules. 
I  agree  that  the  main  difference  is  the  addition 
of  iiile  97,  which  made  it  absolutely  clear  that  the 

Slaintiff  had  the  right  of  appraisement  if  he  was 
issatisfied  with  the  value  in  the  affidavit.  Nor 
do  I  think  it  necessary  to  compare  these  rules 
with  the  rules  of  the  High  Court,  because  the  rule 
of  the  High  Court  is  not  a  perfect  expression  of 
the  law.  on  the  subject,  since  it  is  intended  to 
apply  to  the  well-known  practice  of  the  High 
Court.  These  rules  stand  as  the  code  under  which 
the  County  Court  is  to  be  governed.  It  is  con- ' 
tended  by  Mr.  Butler  Aspinall — and  in  doing  so 
he  .followed  the  view  which  presented  .itself' 
favourably  to  the  learned  judge — that  those  words 
of  rule  96  were  connected  solely  with  the  subject 
of  arrest.  I  am  unable  to  agree  with  that  view. 
They  refer  to  arrest  in  a  eei-tain  sense,  that  is  to 

.  say,  that  notwithstanding  the  release  as  provided 
for  under  rule  95,  in  one  case  the  release  is  not  to 
take  place  until  the  value  has  been  agreed  upon, 
or  an  affidavit  of  values  iiled.  In  that  sense  the 
rule  is  connected  with  release,  but  it  appears  to 

'  me  clear  that  the  power  and  effect  of  the  rule  is 
not  exhausted,  or  intended  to  be  exhausted,  merely 
in  reference  to  the  release.  To  my  mind  it  points  . 
clearly  to  another  effect  of  the  rule,  viz.,  its  effect 
in  providing  something  which  shall  be  of  value  at 
a  subsequent  period,  namely,  at  the  trial.  It  is 
quite  clear  that  in  one  case,  salvage,  which  is  the 
one  case  where  it  is  venr  importaat  to  have  the 
value,  notwithstanding  that  the  full  amount  may 
be  paid  into  court  and  security  for  costs  given,  it 

,  is  provided  that  release  shall  not  be  allowed  until 
the  value  .has  been  .  determined  by  affidavit,  by 

'  agreement,  or  by  appraisement.  Now  why  is  that 
provision  made  r    Clearly,  it  seems  to  me,  for  the 

[  purpose  of  determining  what  the  value  of  the  res 
is  to  be  taken  to  be  at  the  trial.  Having  got  so 
far,  it  appears  to  me  dear  that  a  plaintiff  who  is ' 
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dissatisfied  with  the  affidayit,  ought  to  demand  an 
appraisement.  It  appears  to  me  clear  that  in 
every  ordinary  case — I  do  not  quite  like  to  go  so 
far  as  to  say  in  ereiy  case — the  judge  ought  to 
insist  upon  the  value  being  determined  either  by 
affidavit  if  uncontested,  or  by  appraisement  if 
contested.  I  do  not  go  so  far  as  to  say  that  the 
judge  is  bound,  because  there  may  be  circum- 
stances in  which  the  court  has  power  to  go  beyond 
an  appi-aisement,  or  even  where  there  is  no 
appraisement,  to  try  the  value  of  the  res.  I  am 
not  saying  that  no  such  case  is  possible,  but  the 
rules  appear  clearly  to  me  to  point  to  a  regular 
course  to  be  pursued,  and  it  appears  to  me  a  very 
wise  provision  which  insists  as  a  regular  practice 
that  there  shall  be  in  case  of  dispute  an  appraise- 
ment. It  is  obvious  that  not  only  is  that  following 
as  closely  as  possible  what  is  the  practice  in  the 
High  Court,  but  I  think  it  is  extremely  important 
that  the  value  of  the  ret  shall  be  determmed  at 
the  moment  when  it  may  best  be  determined,  and 
in  a  way  which  is  economical,  rather  than  be  left 
to  the  disputed  evidence  of  experts  at  the  trial. 
I  think,  therefore,  that  the  rules  point  to  the 
course  which  ought  to  be  followed  in,  I  think  I 
may  say,  practically  every  case.  Xow  what  has 
happened  in  this  case  ?  The  learned  judge's  view, 
as  expressed  in  the  judgment  he  has  delivei'ed!, 
clearly  was  that  he  was  bound  to  take  the  evi- 
dence ;  and,  as  I  have  said  before,  his  reason  was 
that  he  thought  rule  96  was  solely  connected  with 
release.  I  am  bound  to  say  that  the  learned 
judge  was  mistaken  in  that  course.  So  far  from 
being  bound  to  accept  the  evidence,  it  is  a  ques- 
tion whether  or  no,  in  the  circumstances,  he 
ought  not  to  have  refused  the  evidence.    For  this 

{>urpose  I  think  it  is  sufficient  to  say  that  the 
earned  judge  clearly  did  not  exercise  the  dis- 
cretion which  he  ought  to  have  exercised  as  to 
whether,  in  the  particular  case,  he  ought  not  to 
have  held  the  plaintiff  by  the  affidavit.  The 
learned  judge  md  not  exercise  that  discretion, 
and  therefore  I  think  we  are  bound  to  consider 
the  matter,  and  to  exercise  the  discretion  which 
he  should  have  exercised.  Exercising  that  dis- 
cretion in  all  the  circumstances  of  the  case,  it 
seems  to  me  clear  that  the  evidence  ought  not  to 
have  been  gone  into.  The  learned  judge  ought  to 
have  said  that  the  rules  gave  ample  opportunity 
to  the  plaintiff  of  challenging  the  affidavit  if  he 
choxe ;  that  he  had  not  chosen  to  avail  himself  of 
those  rules;  that,  under  the  circumstances,  no 
injustice  would  be  done  by  holding  him  bound  by 
the  affidavit;  and  that,  on  the  contrary,  injustice 
would  be  done  to  the  defendant  by  taking  the 
evidence.  Therefore,  I  think,  he  ought  to  have 
held  the  affidavit  conclusive  evidence.  The  learned 
judge  did  not  do  so.  He  went  into  the  evidence. 
That  itdses  another  question.  Assuming  that 
the  judge  was  right  in  going  into  that  evidence, 
ought  one  to  say  that  his  conclusion  was  not 
right  P  I  would  observe  that  the  only  evidence 
given  by  the  plaintiff  was  the  evidence  of  a 
person  interested ;  and  the  evidence  on  the  other 
side  was  the  evidence  of  several  witnesses,  one  at 
least  of  whom  was  disinterested,  and  another 
connected  with  the  insurance.  I  am  quite  unable 
to  come  to  the  conclusion  that  the  learned  judge 
was  right  in  taking  the  higher  value,  and  if  it 
were  necessary,  I  should  be  prepared  to  say  that 
the  value  of  the  affidavit  was  really  the  value.  On 
that  ground,   therefoj-e,  I  should  be  prepared  to 


say  that  the  value  taken  by  the  learned  judge  vu 
too  high.  There  are  thus  two  grounds :  fir^  that 
the  learned  judge  ought  to  luve  held  the  plain- 
titt  bound  by  the  affidavit ;  and,  secondly,  that 
on  the  evidence  taken,  the  value  was  put  t(x>  high 
by  the  learned  judge.  I  think  the  proper  value 
on  which  the  salvage  award  should  be  based  ought 
to  be  taken  to  be  about  that  given  in  the  affidavit 
The  result  obviously  is.  that  inasmuch  as  the 
learned  judge,  in  taking  the  higher  value,  thought 
that  8U2.  was  the  proper  amount  to  be  awar^ 
if  he  had  considered  that  the  true  value  of  the 
vessel  was  only  1402.  he  would,  beyond  all  ques- 
tion, have  deemed  151.  sufficient.  Therefore  I 
think  that  whs  sufficient,  and  under  those 
circumstances  the  decision  of  the  learned  judge 
must  be  varied  by  declaring  that  the  amount  <A 
the  salvage  award  does  not  exceed  the  amount 
tendered. 

Bruce,  J.  concurred. 

Sir  Walter  PhiUimore  applied  for  coste. 

The  Pbgsident. — I  think  you  should  have  all 
costs  after  the  date  of  tender. 

Appeal  allowed.    Leave  to  appeal  reftued. 

Solicitors  for  the  appellante,  Priichard  and  So*, 
for  A.  M.  Jackson  and  Co.,  HuU. 

Solicitor  for  the  respondente,  F.  W.  Hill.,  for 
Laverock  and  Son,  Hull. 


mount  of  l^orlis. 

Nov.  22  and  23,  1894. 
(Before    the    Lobd   Ghancei.U)b    (Herachelll, 

Lords  Macnaohten  and  Davet.) 
Guardians  op  Sculcoateb  Union    r.  Hcu 

Dock  Company. 
Hull  Dock  Company  v.  Guardians  of  Scul- 
coateb Union,  (o) 
on  appeal  from  the  court  of  appeal  is 

ENGLAND. 

Poor  rate — Docks — Rateable  value — Docks  i» 
several  parishes  —  Apportionment  —  Raihcay  — 
Prohibilion  against  letting — Hypothelicaltenant. 

The  Hull  Dock  Company  owned  and  occupied 
various  docks,  teharves,  and  warehouses,  forming 
one  system  of  docks,  under  one  managemetU, 
situated  in  several  different  parishes  in  ttt 
appellant  union.  Accounts  were  kept  shouritg 
the  expenses  and  earnings  attributable  to  thi 
part  of  the  property  situated  in  each  parish. 

Held  {affirming  the  judgment  of  the  court  beUtai 
that  the  rateable  value  of  tKe  property  in  eack 
parish  ought  to  be  ascertained  upon  theprincipk 
of  taking  the  profit-earning  capacity  of  the  por- 
tion of  the  property  in  each  parish,  not  by  fawinj 
the  value  cf  tlus  whole  property  and  app<»iimi*<l 
it  according  to  the  water  area  of  the  dodc*  i» 
each  parish. 

Reg.  v.  Hull  Dock  Company  (18  Q.  B.  ^)  ««' 
followed. 

Ifcrsey  Docks  v.  Liverpool  (26  L.  T.  Bep.S6»; 
L.  Rep.  7  Q.  B.  643)  approved  and  followed. 

The  dock  company  had  on  their  property  raUvti 
and  tramway  lines  and  junctions  eominvHieaii'S 
with  the  lines  of  an  adjoining  railway  eomfWI< 

(«)  RopnrlMl'bTO.  K.  Malbxs,  Rwi..  B«Rister«t4«w. 
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Hull  Dock  Company  v.  Ocabdiaits  op  Scuix:oateb  Uniok.           [H.  op  L. 

hut  they  were  prohibited  by  statute  from  letting 
ntch  lines  or  from  taking  tolls  in  respect  of  them. 
MM  {reversing  the  judgment  of  the  court  bel6w), 
that  the  amount  which   a  hypothetical  tenant 
might  have  given  for  sttch  lines,  but  for  the  pro- 
hibition, ought  not  to  be  taken  into  account  in 
determining  their  rateable  value. 
London  Ooun^  Council  v.  Churchwardens,  &c.,  of 
Erith  (69  L.  T.  Bep.  725 ;  (1893)  A.  C.  662) 
explained. 
These  were  croes-appeals  from  a  judgment  of 
the  Court  of  Appeal  (Lord  Halsbuiy,  Lopes  and 
Kar,  L.JJ.),  reported  in  70  L.  T.  Hep,  742 ;  (1894) 
2  Q.  B.  69,  who  had  varied  an  order  of  the 
Dirisional  Court  (Mathew  and  Collins,  JJ.)  on 
a  case  stated  by  an  arbitrator  on  an  appeal  hy 
the  Hull  Dock  Company  to   Quarter   Sessions 
against  assessments  to  the  poor  rate,  and  rates 
made  on  the  basis  of  those  assessments.    The 

rial  case  is  set  out  at  length  in  the  report  in 
court  below.  Two  questions  arose  on  the 
case :  first,  whether  the  assessments  of  the  docks, 
which  were  situated  in  several  parishes  of  the 
Sculcoates  Union,  should  be  arrived  at  by  ascer* 
taining  the  whole  rateable  value,  and  dividing  it 
between  the  different  parishes  in  proportion  to 
the  water  area  in  each  parish,  as  contended  for 
by  the  parochial  authorities,  or  by  calculating 
the  actual  profits  earned  in  each  parish,  as  con- 
tended for  by  the  dock  company;  secondly, 
whether  certain  railwavs  belonging  to  the 
company,  for  the  use  oi  which  they  were  for- 
bidden by  a  private  Act  to  take  tolls,  were  to  be 
assessed  according  to  the  amount  actually  earned, 
or  upon  the  rent  which  a  hypothetical  tenant 
might  give  for  them  but  for  the  statutonr  pro- 
hibition. The  Divisional  Court  decided  in  favour 
of  the  dock  company  on  both  points,  and  the 
Court  of  Appeal  affirmed  their  judgment  on  the 
question  of  the  principle  on  which  the  docks 
should  be  aesessed,  but  reversed  it  on  the  question 
of  the  assessment  of  the  railway,  Lord  Halsbury 
dissenting  on  this  point.  Both  parties  appealed 
to  the  House  of  Lords. 

Balfour  Browne,  Q.C.  and  It.  Cunningham  Glen, 
for  the  guardians,  appellants  in  the  first  appeal, 
argued  that  the  principle  of  assessment  contended 
for  by  the  dock  company  was  practically  im- 
possible to  carry  out,  and  relied  on  the  old  case 
(Beg.  V.  EMI  Docks  Company,  18  Q.  B.  325),  which 
really  decided  the  point  in  favour  of  the  con- 
tention of  the  guardians.     They  also  cited 

Mersey   Docks  v.   Liverpool,   26  Ii.   T.  Bep.   868 : 

L.  Bep.  7  Q.  B.  643 ; 
North     and      Smith-Western     Junction     Baihcay 

Company  v.  Brentford,  57  L.  T.  Bep.  429;  18 

Q.  B.  Div.  740  ; 
Reg.     V.      Staffordshire      Watertcorlis      Company, 

54  L.  T.  Bep.  782 ;  16  Q.  B.  Div.  359. 

Bosanquet,  Q.C.  and  Marchant,  for  the  dock 
company,  were  not  called  upon  on  this  point. — 
For  the  dock  company,  in  the  cross-appeal,  they 
urged  that  the  judgment  of  the  majority  in 
the  Court  of  Appeal  went  upon  a  misunder- 
standing of  the  judgment  of  the  House  of  Lords 
in  The  London  County  Council  v.  Churchwardens 
of  Erith  (69  L.  T.  Rep.  725 ;  (1893)  A.  C.  562). 
and  that  the  view  taken  by  Lord  Halsbury  of  that 
case  was  the  correct  one.     They  also  cited 

AUrincham   Union  v.  Cheshire  Lines  Commiiiee, 
15  Q.  B.  Div.  597. 


Balfour  Browne,  Q.C.  and  B.  C.  Glen  supported 
the  judgment  of  the  Court  of  Appeal. 

At   the  conclusion    of    the    arguments   their 
Lordships  gave  judgment  as  follows : — 

The  LoED  Chancellor  (Herschell). — My 
Lords :  These  are  two  cross-appeals,  the  parties  to 
the  appeal  being  the  Guardians  of  the  Poor  of 
the  Sculcoates  Union  and  the  Dock  Company  of 
Kingston-upon-HuU.  The  first  appeal  raises  the 
question  as  to  the  principle  which  ought  to  be 
applied  in  the  assessment  of  docks  belonging  to 
the  Kingston-upon-Hull  Dock  Company  and' 
occupied  by  them,  which  are  in  different  parishes. 
The  dock  company  are  the  owners  and  occupiers- 
of  a  number  of  docks.  Some  of  these  docks,  and 
some  only,  are  in  the  appellants'  union.  The 
appellants  maintain  that  the  proper  method  of 
ascertaining  the  rateable  value  of  the  docks  in. 
their  parish  is  to  ascertain  what  are  the  earnings 
of  the  whole  dock  system — what  is  the  ezpenm- 
tnre  necessary  to  produce  those  earnings,  then 
having  arrived  in  that  way  at  the  profits  earned 
by  the  dock  company  upon  the  wnole  of  their 
system,  to  distribute  those  earnings  amongst  the 
mfferent  docks  in  proportion  to  the  water  area  in 
the  particular  parishes.  The  respondents  assert 
that  this  is  not  the  proper  mode  of  arriving  at- 
the  rateable  value,  that  the  proper  method  is  to 
ascertain  what  are  in  fact  the  profits  earned  by 
each  part  of  the  system,  by  the  particular  here- 
ditament in  each  parish,  and  that  the  profits  thus 
earned  by  the  hereditament  in  the  particular 
parish  enable  you  to  arrive  at  the  rateable  value. 
The  only  question  left  to  the  court  is  the  choice 
between  those  two  methods.  I  say  this  because 
there  have  been  some  criticisms  addressed  to  your 
Lordships  upon  the  details  of, the  method  adopted 
and  contended  for  on  the  part  of  the  respondents. 
I  do  not  think  that  your  Lordships  are  in  a 
position  to  deal  with  such  questions  as  those, 
because  really  the  form  in  which  the  case  is 
stated,  and  the  question  left  for  the  court,  leaves 
only  a  choice  between  the  appellants'  method  or 
principle,  and  the  respondents'  method  or  prin- 
ciple. If  the  respondents'  method  or  principle, 
speaking  broadly,  be  the  correct  one,  then  it 
seems  to  me  to  be  impossible  to  give  judgment 
for  the  appellants,  even  if  there  has  not  been 
complete  accuracy  or  propriety  in  the  working 
out  of  that  method.  No  doubt  some  of  the 
criticisms  upon  the  method  employed  by  the 
respondents  were  properly  addresRed  to  your 
Lordships  by  the  learned  counsel  for  the  appel- 
lants, because  they  were  designed-  to  show 
that  it  was  impossible  to  arrive  at  any  satisfac- 
tory result  by  the  adoption  of  the  respondents' 
principle  or  method,  and  that,  therefore,  you  were 
driven  to  adopt  the  appellants'  principle  or  method. 
Looking  at  the  rat«ible  matter  apart  from  any 
authority,  I  take  certain  propositions  to  be 
absolutely  clear — ^first,  that  you  are  to  ascertain 
the  rateable  value  of  a  hereditament  in  a 
particular  parish  by  regarding  that  hereditament 
and  ascertaining  what  that  liereditament  would 
let  for  in  its  then  condition,  such  as  it  then  is,  to 
a  tenant  from  year  to  year.  There  are  no  doubt 
cases  in  which  it  is  impossible  to  deal  with  the 
hereditament  found  in  a  particular  parish  by 
itself.  It  is  not  such  as  to  be  capable  of  being 
let  to  anybody  by  itself ;  ite  only  value  is  as  part 
of  a  system  or  undertaking.  In  that  case, 
although   of  course  you  have  to  ascertain  the 
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rateabilitj  of  that  particular  hereditament  in  that 
parish,  it  ia  imposaible  for  you  to  arrive  at  its 
true  rateable  value  except  by  regarding  the 
entire  system  and  asking  what  a  tenant  from  year 
to  year  would  give  for  it  considered-  as  a  part  of 
that  system.  Of  course  the  question  wnat  he 
would  give  for  it  from  year  to  year  as  a  part  of 
that  system  involves  the  consideration  of  the 
whole  system,  and  the  earnings  and  profit*  made 
.by  the  whole  system,  and  some  distribution  of 
them  among  the  various  parts  which  make  up 
that  system.  But  the  present  case  is  really  not 
one  01  that  description  at  all.  -  The  question  is  as 
to  the  amount  at  which  certain  docks  ought  to  be 
rated  which  would  have  a  rateable  value  if  the 
whole  of  the  rest  of  the  dock  system  were  eztin- 
ipiished  to-morrow.  They  would  still  be  docks, 
/they  would  still  be  capable  of  being  used  as  docks, 
..and  certainly  a  tenant  from  year  to  year  would  be 
willing  to  pay  a  rent  for  them  as  docks.  They 
Are  capable  of  consideration,  and  their  rateable 
value  18  cei'tainly  capable  of  conception  without 
.  any  reference  to  the  general  undertaking,  as  a 
.part  of  which,  in  fact,  they  are  at  present 
used.  What  has  therefore  to  be  determined 
is  what  a  tenant  from  year  to  year  would 
give  for  these  particular  docks;  and  the 
.parishes  are  no  doubt  entitled  to  insist  that 
m  making  that  inquiry  vou  have  here  a  subject- 
matter  which  has  an  enhanced  value  by  reason  of 
its  adaptation  to  a  commercial  purpose — that  yon 
.are  not  merely  to  rate  it  as  so  many  square  feet  of 
water  or  land,  but  that  you  ai'e  to  rate  a  dock,  and 
.the  Question  is  what  a  tenant  from  year  to  year 
would  give  for  that  dock.  Now,  I  cannot  think 
vthat  where  you  have  a  system  of  docks  of  different 
wdimensiona,  adapted  to  difEei'ent  purposes,  in  a 
different  local  situation,  although  the  distance 
between  them  may  not  h*s  g^at,  they  are  to  be 
regarded  as  a  homogeneous  whole,  such  that  the 
«aminga  of  the  whole  if  distributed  according 
to  the  water  area  will  probably  give  the  earnings 
of  every  part.  It  does  not  follow  that  the  larger 
the  dock  the  greater  would  be  its  profit,  because 
you  cannot  consider  the  matter  independently  of  all 
the  considerations  to  which  I  have  alluded — its 
adaptability  to  a  particular  trade,  its  local  situa- 
tion and  other  circumstances.  It  seems  to  me, 
therefore,  that  theoreticallv  the  method  contended 
for  by  the  appellants  is  the  wrong  one.  I  quite 
feel  the  force  ol  the  arguments  they  have  addressed 
to  your  Lordships — very  able  arguments — with  a 
view  of  showing  that,  although  it  may  not  be 
theoreticallr  accurate,  it  is  the  best  practical 
meajsure  oi  the  value  of  a  dock  in  a  particular 
parish.  That  was  the  conclusion  arrived  at  by 
the  Court  of  Queen's  Bench  in  Reg.  v.  HuU  Dock 
Company  (18  Q.  B.  325).  but  there  aU  the  learned 
judges  admitted  that  it  was  not  the  plan  which 
ongnt  to  be  adopted  if  you  were  able  to  ascertain 
what  were  the  earnings  of  the  docks  in  the 
particular  parishes,  that  you  only  resorted  to 
it  from  necessity  becavise  it  was  not  possible 
to  ascertain  the  earuinca  of  the  particular 
docks  and  so  arrive  at  the  rateable  value.  At 
a  later  date  the  case  of  the  Mersey  Docke  and 
Harbour  Board  v.  The  Overseers  of  Liverpool  came 
before  the  courts,  and  the  Comt  oi.  Queen's  Bench, 
differently  constituted  no  doubt  fi-om  the  court 
which  decided  the  Hull  Docks  case,  held  that  the 
method  which  had  been  sanctioned  in  the  Htill 
Docks  case  was  not  to  lie  applied  in  the  cjise  of  the 


Liverpool  and  Birkenhead  Docks.  The  learned 
judges  there  cair  e  to  the  conclusion  that  the  method 
which  the  Queen's  Bench  had  pronounced  theo- 
retically incorrect  but  only  practically  emplojed 
because  it  was  impossible  otherwise  to  arriTe  at 
the  rateable  value,  was  a  wrong  one,  and  tbej 
considered  that  there  was  no  real  difficult'  in 
arriving  at  substantially  the  true  result  by  took- 
ing  to  see  what  proportion  of  the  dock  eamini^ 
was  attributable  to  a  particular  part  of  their  dock 
system,  dependent  as  that  would  be  upon  tlie 
amount  of  traffic  which  went  to  one  set  of  docks 
as  compared  with  another.  In  the  Hull  case.  Lord 
Campbell,  C.J.,  in  the  course  of  the  argnmait, 
suggested  that  the  question  would  have  been  the 
same  if  the  docks  had  not  been  altogether  on  the 
Humber,  but  had  been  some  on  the  Humber  and 
some  on  the  Tyne.  That  was  the  very  question, 
or  the  sort  of  question,  which  had  to  be  considered 
in  the  Mersey  Docks  case,  except  that  the  docb 
were  on  the  same  river,  but  the  river  there  was  a 
mile  broad.  But  between  the  Mersey  Docks  cue 
and  the  case  now  before  your  Lordships  I  am 
unable  to  see  the  slightest  distinction.  If  «e 
decide  this  case  as  the  appellants  ask  us  to  do. 
we  inevitably  overrule  the  Mersey  Docks  case.  I 
am  not  prepared  to  do  so.  I  think  the  decision  in 
the  Mersey  Docks  case  was  right,  and  I  am  quite 
ready  myself  to  adhere  to  it  in  all  respects.  It  ia 
argued  that  in  the  present  case  the  vessels  pay  the 
dock  company  for  the  use  of  the  whole  docka. 
because  they  may  go  into  any  dock  they  pleaa«, 
and  in  many  cases  they  may  go  into  more  than 
one  dock,  namely,  into  one  to  load  and  into 
another  to  unloacL  That  is  perfectly  true,  bat  it. 
seems  to  me  none  the  leas  true  that  you  do 
substantially  arrive  at  what  is  earned  at  a  par- 
ticular dock  by  ascertaining  what  vessels  go  there, 
whether  it  be  to  load  or  to  unload.  No  doubt 
it  is  perfectly  true  that  if  the  business  of  the 
dock  company  were  so  conducted  that  they 
purposely  diverted  traffic  into  one  dock  which 
otherwiae  would  have  come,  were  the  convenience 
of  the  ship  alone  considered,  into  another  dock, 
and  so  centralised  the  traffic  in  one  or  more  docks 
and  denuded  the  others  of  the  traffic,  then  the 
number  of  vessels  loading  or  unloading  in  par- 
ticular docks  would  no  longer  indicate  the  capacity 
for  earning  of  the  various  docks.  To  follow  the 
method  adopted  by  the  respondents  would  no 
doubt  then  lead  to  a  wrong  result.  But  there  is 
no  such  case  made  here  at  all.  There  are  no  facta 
found  in  the  case  pointing  to  the  conclusion  that 
the  distribution  of  the  traffic  amongst  the  docks 
ia  regulated  by  anything  else  except  the  conveni- 
ence of  the  pubbc,  and  the  suitability  of  tie 
docks  to  the  particular  traffic,  whether  by  reason 
of  locality,  appliances  or  otherwise.  Therefore  I 
aee  no  reason  to  suppose  that  the  distribution  of 
the  traffic  is  not  reallv,  as  matters  at  present 
stand,  an  indication  of  what  is  the  earning  capacitj 
of  the  docks  respectively.  Well,  that  being  so, 
I  do  not  think  that  there  is  any  difficulty  in  apply- 
ing the  principle  which,  even  in  the  Hull  case,  ww 
said  to  be  a  sound  principle  if  it  were  capable  of 
application.  No  doubt  you  cannot  arrive  at  an 
absolutely  accurate  insult,  whatever  principle  you 
adopt.  That  I  freely  admit ;  you  can  only  at  the 
utmost  roughly  approximate  to  it;  but  Ithink 
that  you  are  more  likely  to  approximate  to  it  *"" 
that  yon  can  feel  confident  that  yon  wiU  apP"*^ 
mately  re-ich  the  true  results  by  adopting  the 
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■tethod  contended  for  by  the  respondents,  whilst  I 
on  the  other  hand  the  method  contended  for  by 
the  appelkints  seems  to  me  to  have  an  inherent 
rice  which  will  almost  ineyitably  lead  you  wrong 
in  the  great  majority  of  cases,  though  in  a  certain 
nnmber  of  cases  no.  doubt  you  might  thereby 
reach  the  same  conclusion.  It  was  said  that 
one  of  these  docks  was  partly  in  one  parish 
and  partly  iu  another,  and:  that  there  you 
were  driven  to  take  the  water  area.  'I  quite 
a^ree  that  there  are  some  othei  cases  where  either 
the  water  area  or  some  method  of  that  sort  must 
be  applied,  because  you  are  dealing  with  expendi- 
tore  or  receipts  which  cannot  be  attributed  to  a 
particular  part  of  the  system,  but  which  must  in 
fiome  way  or  other  be  spread  over  the  whole. 
There  is  one  other  point  which  I  ought  to  notice. 
It  is  SMd  that  the  method  employed  by  the 
respondents  takes  no  account  of  the  u^  of  some 
of  these  docks  as  a  means  of  passage  from  one 
dock  to  another,  which  is  part  of  the  facilities  of 
the  dock  for  which  the  total  payment  made  by  a 
vessel  which  uses  two  docks,  and  a  third  for  the 
pnrpose  of  passing  from  one  to  the  other  is  made. 
No  anch  point  as  this  seems  to  me  to  be  really 
raised  in  a  manner  which  will  enable  it  to  be 
decided  in  this  case.  That  is  what  I  have  called 
one  of  the  details  connected  with  the  raspondents' 
method  of  proceeding,  but  it  involves  no  principle. 
There  is  no  doubt  that  in  such  a  case  a  part  of 
the  payment  made  by  the  vessel  is  made  for  the 
convenience  of  passing  through  the  intermediate 
dock,  bnt,  of  course,  if  you  were  to  take  from  the 
payment  a  certain  sum  in  respect  of  that  passage 
yon  would  diminish  pro  tanto  what  would  be 
allotted  to  the  docks  in  which  the  ship  loaded  and 
nnloaded,  and  it  is  by  no  means  clear  that  by 
omitting  this  altogether  you  do  not  arrive,  having 
regard  to  the  chances  of  traffic,  at  much  the  same 
result  as  you  would  if  you  were  to  take  it  into 
account.  That  depends  upon  the  extent  to  which 
the  vessels  go  from  one  dock  to  another;  and 
between  what  docks  that  traffic  flows.  But  I 
think  it  unnecessary  to  say  more  upon  that  point, 
because  it  is  not  really  now  before  your  Lordships. 
All  that  this  House  has  at  present  to  do  is  to 
decide  between  two  rival  methods  and  to 
determine  which  of  thera  is  the  correct  one.  I  do 
not  think  I  need  trouble  your  Lordships  further 
upon  this  point.  For  the  reasons  which  I  have 
given  I  think  the  judgment  appealed  from  must 
be  affirmed. 

Cross  Appeal. 
My  Lords :  The  point  raised  in  the  cross 
appeal  is  an  entirely  different  one.  Along  the 
wharves  of  the  dock  company  there  run  certain 
tram  or  railway  lines.  They  are,  of  course,  part 
of  the  whaii  or  dock  svstem,  and,  being  in  the 
same  occupation,  there  is  not  to  be  a  separate 
rating  of  the  railway  or  tram  line.  The  existence 
of  that  railway  or  tram  line  is  simply  an  incident 
of  the  wharf  or  quay,  and  its  existence  is  to  be 
taken  into  account  in  rating  the  wharf  or  quay. 
You  do  not  rate  that  piece  or  strip  of  land  upon 
which  the  rails  rest  separately  from  the  wharf  or 
quay  along  which  they  run ;  it  is  all  one  rateable 
hereditament  rated  together.  Now,  of  course,  in 
taking  into  account  the  earnings  of  the  dock 
company,  the  railway  accommodation  forms  one 
of  the  elements  from  which  those  earnings  pro- 
ceed. But  for  those  railway  lines  traffic  would 
not  come  so  readily  to  the  dock,  ships  could  not 


be  so  readily  loaded  or  discharged,  -  and  fewer 
ships  pi-obably  would  come  there.  The  conse- 
quence is  that  those  railway  lines  no  doubt  by 
their  existence  promote  and  augment  the  earning  4 
of  the  dock.  Well,  so  far  their  enhancement  of 
the  value  of  the  land — that  is  to  say,  the  increase 
of  value  which  the  wharves  have  in  respect  of 
those  lines  being  upon  '  them  instead  of  their 
being  absent — is  taken  into  account,  and  is  neces- 
sarily involved  in  the  consideration  of  what  the 
docks  are  earning.  But  it  is  said  that  in  addition 
to  that  these  i-ailwavs  might  earn  for  the  docks  a 
larger  sum — ^that  all  the  earnings  which  now  flow 
into  their  exchequer  might  be  received,  and  in 
addition  to  that  someming  more  mieht  be 
obtained  by  reason  of  these  lines.  No  doubt,  if  it 
could  he  established  that  they  might  earn  more 
than  they  do,  and  only  earn  less  because  the 
company  choose  to  forego  a  sum  which  they 
have  only  to  hold  out  their  hands  to  receive, 
it  might,  of  course,  be  perfectly  fairly  argued, 
as  the  respondents  on  this  appeal  have  aivued, 
that,  in  considering  what  was  the  rateability 
of  this  property,  what  a  tenant  from  }'ear 
to  year  would  give,  you  were  to  come  to  the 
conclusion  that  he  would  give  something  more 
than  the  actual  earnings  or  profits  (the  surplus  of 
earnings  over  receipts),  inasmuch  aa  he  has  only 
to  come  into  occupation  to  make  them  greater  at 
his  own  will.  I  should  not  for  a  moment  dissent 
from  that  argument  if  it  could  be  established  in 
point  of  fact.  The  fact  that  the  particular 
occupier  chooses  to  forego  a  profit  which  he  has 
only  to  hold  out  his  hand  to  receive  of  coui-se 
cannot  exclude  tliat  source  of  profit  from  con- 
sideration when  you  are  asking  what  a  hypothetical 
tenant  would  give.  But  in  the  pi-esent  case  the 
only  company,   so    far  as  appears,  that  has   u 

i' unction  with  these  docks  is  tha  North-Eastem 
lailway  Company,  and  by  an  Act  passed  by  the 
Legislature  no  tolls  can  be  demanded  by  this  dock 
company  for  the  passage  of  traffic  over  their 
Unea.  The  words  are  very  geneiul.  Now  under 
these  cireumstanc  es  the  question  as  I  understand 
left  by  the  arbitrator  is  this  :  If  tolls  can  legally 
be  exacted,  then  some  money  might  be  received 
either  from  the  North-fiastem  Company  or  from 
some  other  tenants ;  but  if  tolls  cannot  be  legally 
exacted  no  such  sum  can  l>e  received.  That  I 
,  understand  to  be  the  question  put,  or  rather  the 
finding  is  put  in  that  form,  and  then  the  question 
is :  Supposing  that  no  tolls  could  be  got  because 
they  cannot  legally  be  exacted,  nevertheless  are 
you  to  add  something  to  the  i-ating  already 
amved  at,  on  the  ground  that  the  railwav 
demands  some  addition  ?  I  cannot  myself  think 
that  it  is  possible,  with  all  deference  to  those  who 
have  thought  otherwise,  to  arrive  at  any  but  one 
conclusion  upon  the  point,  and  I  think  that  the 
view  of  the  learned  judges  in  tlie  court  below  who 
have  decided  in  favour  of  the  respondents  in  this 
appeal  has  resulted  f  i-om  a  misapprehension  of  the 
decision  of  this  House  in  the  Enth  case  (London, 
County  Council  v.  Churchteardens,  &c.,  of  Erith.  69 
L.T.Rep.  725;  (1893)  A.  C.  562).  I  agree  alto^ther 
with  what  Lord  Halsbury  said  upon  this  point  in 
the  court  lielow.  We  are  dealing  here  with  a 
profit-be;iring  undertaking.  The  parishes  do  not 
ask  that  the  land  shall  be  valued  merely  as  land, 
or  land  covered  with  water,  but  they  say.  "  These 
are  docks  with  wharves,  railways,  and  all  tbe 
adjuncts  and  appliances,  and  it  is  as  docks  capable 
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of  earning  a  profit  that  they  ought  to  be  rated. 
Yon  ai'e  to  find  out  what  a  tenant  from  year  to 
year  in  view  of  the  profits  earned  would  be  likely 
to  give,  and  upon  that  principle  they  have  been 
lated."  Then  it  is  said,  "  But  they  would  earn 
more  profit  than  they  are  earning,  and  there- 
tore  you  ought  to  suppose  that  a  hypothetical 
tenant  would  give  more.  But  if  the  Legislature 
haye  said  they  ahali  not  earn  these  suggested 
further  profits  because  they  shali  not  charge  tolls, 
how  can  it  be  established  as  a  matter  of  fact  that 
they  could  earn  more  P  It  appears  to  me  that,  if 
you  are  to  disregard  such  statutory  restrictions  as 
these,  you  might  just  as  well  say  that  a  railway 
company  ought  not  to  be  rated  only  according  to 
the  tolls  which  it  receives — ought  not  to  be  rated 
even  according  to  the  tolls  which  it  could  by  law 
receive  within  its  maximum,  but  that  you  ought 
to  disregard  its  statutory  maximum,  and  see 
what  a  tenant  from  year  to  year  would  give  for 
the  railway  if  he  could  charge  any  tolls  which  he 
pleased.  I  do  not  think  there  is  any  foundation 
xor  such  a  proposition.  It  is  supposed  to  be  in- 
volved in  the  decision  in  the  Ilrith  case.  The 
Erith  case  and  all  the  cases  there  dealt  with  were 
eases  of  a  totally  different  character.  They  were 
eases  in  which  the  argument  had  been  used  that, 
inasmuch  as  the  particular  occupier,  who  was  the 
only  person  who  would  give  anything  considerable 
for  the  land,  could  not  make  any  profit  out  of  it 
from  the  vevj  nature  of  the  circumstances  under 
which  the  hereditament  was  employed,  therefore 
either  it  had  no  rateable  value,  or  else  in  estima- 
ting its  rateable  value  you  were  bound  to  regard 
the  actual  tenant  as  not  beins  within  the  categoiy  of 
hypothetical  tenante.  That  was  the  question 
raised  there,  and  all  that  was  said  about  profite  and 
about  the  land  being  "  struck  with  sterility"  by  the 
statute,  and  so  on,  was  said  in  relation  to  a  case 
of  that  description  where  the  argument  was  either 
that  the  land  was  not  rateable,  or  that  you  were 
to  exclude  from  amongst  the  possible  tenante  the 
actual  tenant.  I  took  care  to  guard  myself  as  I 
thought,  in  the  opinion  which  I  delivered,  against 
being  supposed  to  deal  with  the  class  of  cases  now 
before  your  Lordships,  because  I  said  :  "  There  is 
no  doubt  a  certain  class  of  cases  in  which  the 
amount  of  profit  which  can  be  eaiTied  by  the 
occupation  of  a  hereditament  is  very  material  in 

Becertaining    the    sum    at  which    it    should    be , 

assessed.  In  the  case  of  gasworks,  waterworks, 
and  other  industrial  undertekings  where  a 
hereditament  is  enhanced  in  value  by  ite  connec- 
tion with  a  profit-earning  underteking,  the  profite 
earned  and  the  shares  of  those  profite  attributeble 
to  any  particular  hereditement  have  to  be  taken 
into  account,  and  in  such  cases  as  these  "  (that  is 
wherever  profits  have  to  be  teken  into  account) 
"  any  restrictions  which  the  law  has  imposed  upon 
the  profit-earning  capacity  of  the  underteking 
must  of  course  be  considered."  I  agree  with  Lord 
Halsbury  in  thinking  that  the  present  case  comes 
exactly  within  the  class  of  cases  which  I  had  in 
view  when  I  used  those  words,  in  which  I  expressly 
said  that  in  my  opinion  any  restrictions  put  by  the 
Legislature  on  the  profit-earning  capacity  of  the 
underteking  were  to  be  teken  into  account.  Now, 
the  present  is  just  one  of  those  cases.  For  the 
reasons  which  I  have  given  it  is  clear  that  there 
is  no  question  about  taking  into  account  the  dock 
company  as  one  of  the  hypothetical  tenante, 
there   is    no    question  of    excluding    the    dock 


company,  because  it  cannot  become  a  tenant   Li 
the  present  case   the    dock    company  is    taken 
into   account,    and  ite   earnings  are  teken  into 
account  in  considering  hypothetical  tenante  and 
what  a  hypothetical  tenant  would  pay.     But  the 
question  is  whether,  having  taken  it  into  aocoont, 
and  having  considered  it,  you  are  to  connder  the 
profite  which  it  might  earn  if  a  state  of  things 
existed  which  does  not  exist,  or  whether  you  aie 
to  consider  the  profite  which  it  can  earn  under  the 
only  conditions  under  which  it  is  allowed  to  earn 
profit  at  all.    It  seems  to  me  that  the  latter  is  tlie 
stete  of  things  which  must  be  teken  into  acoonnt 
and  that  any  other  course  would  lead  not  only  to 
absurdities  but  to  the  gravest  injustice  as  regards 
the  rating  that  is  imposed.    In  the  Erith  case  I 
pointed  out  that  where  yon  came  to  the  conclnsioD 
that  the  actual  owner  or  occupier  would   pay  a 
higher  rent  than  anybody  else  was  likely  to  pa,j. 
even  there,  teking  the  occupier  into  account  in 
considering  what  a  hypothetical    tenant  would 
give,  you  were  not  to  fix  the  amount  higher  than 
you  thought  that  tenant  would  pay.     It  haa  been 
ingeniouSy  pointed  out  that,  although  it  may  be 
that  the  dock  company  could  not  charge  tolls 
to  the  North-Eastern  Railway,  they  did,  m  fact, 
receive  a  sum  of  money  from  them  ror  a  consider- 
able time.    Well,  during  that  time  it  may  be  that 
it  would  have  to  be  teken  into  account.    But  the 
case  finds  that  for  a  year  or  two   before  this 
question  arose  they  had  not  been  receiving  it^  and 
uie  question  left  to  us  is :    What  is  to  be  done 
where  a  toll  cannot  be  legally  exacted  I-*    Then  it 
is  further  suggested  that  there   might  be  other 
railway    companies    who    might    have    running 
powers  over  tue  North-Eastem  system  but  wocld 
not  be  the  North-Eastem  Railway  Company,  and 
that  the  53rd  section  of  the  Act  is  confined  to  a  pro- 
hibition of  requiring  tolls  from  the  North-Eastem 
Company — that  therefore  tolls  could  be  required 
from  these  other  companies  if  they  i-an  on  to 
these   dock   lines,  and  that  therefore  this  is  a 
matter  which  ought  to  be  teken   into   acconnt 
Well,  if  all  those  facte  could  be  esteblished.  veiy 
likely  the  contention  of  the  respondente  might 
be  well  founded.      But   the  question   does  not 
really  arise  here.    In  order  to  asoei'tein  whether 
there   were   any   foundation   for   it,   one  wonld 
have  to  see    xmder   what   circumstances   other 
companies  could    come   over   these    lines:   and 
one  wonld  then  have  to  consider  whether  under 
those  \circumstanoes  the  prohibition  of  sect  53 
would  apply.    But  we  have  not  to  consider  any 
such  point,  the  only  question  left  upon  this  part 
of  the  case  as    I   understend  it  b«ing  whether, 
supposing  the  dock  company  cannot  exact  tolls, 
nevertheless    you    are   to  take  into  account  as 
adding  to  the  rateable  value  the  sum  which  might 
be  obteined  by  letting  this  railway.     For  these 
reasons,  my  Lords,  I  think  that  in  this  case  the 
appeal  must  be  allowed,  with  the  usual  result. 

Lord  Macnaohten. — My  Lords :  I  concur. 

Lord  Davet. — My  Lords :  I  agree  that  the  first 
appeal  entirely  fails.  Speaking  for  myself^  I  do 
not  see  any  great  question  of  principle  which  is 
involved  in  this  appeal.  What  your  Lordships 
have  to  ascertein  in  the  best  way  you  can  is  the 
rent  which  a  hypothetical  tenant  from  year  to 
year  will  pay  for  the  rateable  hereditement^  The 
profite  or  earnings  of  the  occupier  who  carried  on 
a  valuable  business  upon  that^h^reditament  tnly 
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«ome  in  as  a  measure—or  more  or  less  accurate 
measure — of  what  you  after  all  have  to  ascertain, 
namely,   the    rent    which    the    premises   would 
command  from  a  hypothetical  tenant.    But  those 
profits  or  earnings  must  be  the  profits  or  earnings 
of  the  rateable  hereditament.    It  may  be  that  in 
some  cases  the  profits  or  earnings  of  the  rateable 
hereditament    are    so     mixed    up     with    profits 
derired  from  the  beneficial  use  oi  other  heredita- 
ments, from  ti'ade  carried  on  upon  other  here- 
ditaments in  common  with  the  rateable  heredita- 
ment, that  it  is  impossible  to  separate  the  rateable 
hereditament  which  has  no  profit-earning  value 
apart  from  other  hereditaments,  and  that  in  those 
cased  it  may  be  proper,  as  affording  the  best 
estimate  you  can  make,  to  take  the  pi-ofits  of  the 
whole   undertaking    and    then    apportion    them 
accor^ng  to  the  i-espective  areas   of   the  here- 
■ditamenta  in  question,  or  according  to  some  other, 
principle.    Bat  it  is  obvious  that  you  are  only 
using  what  has  been  called  in  the  present  case 
"  the  water-area  principle  "  as  a  ^neans  of  ascer- 
taining the  profits  or  earnings  which  are  attribut- 
able   to  the  particular  rateable  hereditament,  as 
having  been  earned  from  the  beneficial  occupation 
of   the    rateable    hereditament  and    the    trade 
carried  on  by  it.     Now  not  only  in  the  Mersey 
Boclcs  case,  to  which  the  Lord  Chancellor  has 
refen-ed,  but  also  in  the  HuU  Dock  case  itself  we 
are  told  that  you  are  not  to  resort  to  the  pro- 
portional or  what    has   been    described  as  the 
water-area  method  of  ascertaining  the  profits  of 
the  rateable  hereditament  unless  it  is  necessary 
to  do  so.    The  proper  mode  is,  so  far  as  you  can, 
to  ascertain  the  rateable  value  by  means  of  what 
is  called  the  parochial  system,  I  think  inaccurately, 
for  the  reason  which  I  have  already  mentioned, 
that  what  you  have  to  ascertain  is  the  profits  or 
earnings  derived  from  the  beneficial  occupation  of 
the   hereditament    itself,  and   the   pr^ortional 
method  is  only  a  means  to  that  end.    But  upon 
the  facts  which  are  stated  in  the  present  case  I 
am  wholly  unable  to  come  to  the  conclusion  that 
there  is  any  such  necessity  as  should  compel  the 
court  to   adopt  the  proportional   or  water-area 
method  in  this  case ;  and  in  my  opinion  it  would 
be  extremely  unjust  to  do  so,  because  it  may  be 
that  the  docks  in  one  parish,  either  from  Uieir 
superior  situation  orfrom  their  superior  appliances, 
■or  from  their  situation  relatively  to  the  require- 
ments   of    some   particular  trade,   or  for   some 
similar  reason,  are  more  resorted  to,  and  therefore 
hare  a  greater  profit-earning  capacity  than  the 
docks  forming  another  part  of  the  undertaking  of 
the  dock  company ;  and  it  seems  to  me  that  where 
such  is  the  case,  whera  there  is  an  inequality  in 
profit-earning    capacity   between  different  docks 
forming  part  of  the  undertaking,  it  would  be 
unjust  to  inoi'ease  or  to  diminish  the  rates  of 
either  parish  by  the  mere  proportional  method. 
I  am  therefore  of  opinion  that  the  first  appeal 
fails. 

Gross  Appeal. 
With  regard  to  the  second  appeal,  I  will  only 
say  this,  that  Mr.  Balfour  Browne  in  his  argu- 
ments seemed  to  me  to  wish  to  have  it  both  ways. 
He  desires,  and  he  is  entitled  to  have,  the  rateable 
value  of  the  hereditaments  within  his  union 
enhanced  by  the  fact  that  they  are  capable 
of  being  employed,  and  are  employed  for  the 
purpose  of  carrying  on  a  beneficial  business. 
But,  on  the  other  hand,  he  desires  to  ignore  and 


altogether  repudiate  the  statutory  conditions  upon 
which  alone  that  business  can  be  carried  on  by 
the  dock  company  upon  the  premises.  But  it  is 
not  necessary  to  say  much  upon  this  appeal, 
because  it  is  obvious  from  Lopes,  L.J.'s  judg- 
ment that  the  learned  judges  who  formed  the 
majority  in  the  Court  of  Appeal  would  not  have 
decided  in  the  way  they  did  had  they  not  felt 
themselves  bound  by  something  which  was  said 
in  the  course  of  the  judsrment  delivered  in  the 
West  Bam  and  Erith  case.  I  am  of  opinion  that 
the  learned  judges  misunderstood  what  was  said 
by  the  Lord  Chancellor  in  that  case — ^that  they 
overlooked  the  passage  in  the  Erith  case  to  which 
Lord  Halsbury  referred,  which  has  now  been 
refen-ed  to  by  the  Lord  Chancellor,  and  that  that 
being  so  we  are  only  deciding  in  accordance  with 
their  own  opinion,  which  they  would  have 
expressed  had  they  not  laboured  under  this  mis- 
imderstanding,  when  we  decide  that  the  second 
appeal  should  succeed. 

In  the  original  appeal,  judgment  appealed 
from  affirmed,  and  appeal  diamieaea  with 

C08ts. 

In  tlie  cross-appeal,  judgment  appealed  from 
reversed,  the  respondents  to  pay  the  costs 
here  and  in  the  courts  helovs. 

Solicitor  for  the  guardians,  J.  W.  Sykes,  for 
Chatham  and  Son,  Hull. 

Solicitors  for  the  company,  Chester,  Mayhew, 
Broome,  and  Griffithes,  for  T.  Holden,  Hull. 


Nov.  23  and  27, 1894. 

(Before  the  Loed  Chancellor  (Herschell), 
Lords  Mackaohtek  and  Davet.) 

Lehhon  v.  Webb,  (a) 
ON  appeal  frou  the  court  op  appeal  in 

ENGLAND. 

Nuisance — Trees  overhanging  neighbour's  land — 
Bight  to  cut — Notice. 

If  a  man's  trees  overhang  his  neighbour's  land  his 
neighbour  may  cut  off  the  overhanging  b-ranches 
back  to  the  boundary  vfithout  giving  notice  to 
the  otoner  of  his  interUion  to  do  so. 

A  man  cannot  aemiire  a  right  to  let  his  trees  over- 
hang his  neigwour's  land,  either  by  prescription 
or  under  the  Statutes  of  Limitation. 

Judgment  of  the  Court  of  Appeal  affirmed. 

This  was  an  appeal  from  a  judgment  of  the  Court 
of  Appeal  (Lindley,  Lopes,  and  Kay,  L.JJ.), 
i-eported  in  70  L.  T.  Bep.  712.  and  (1894)  3  Ch.  1, 
who  had  reversed  a  judgment  of  Kekewich,  J., 
reported  in  70  L.  T.  Rep.  275. 

In  1869  the  appellant  purchased  a  property 
called  Malquoite,  situated  near  Guildfora,  in  the 
county  of  Surrey,  and  comprising  about  twenty- 
one  acres,  and  in  1879  he  purchased  another 
estate,  called  Ewhurst  Place,  of  about  106  acres, 
the  boundaries  of  which  marched  with  those  of 
Malquoite.  In  1881  the  appellant  sold  Malquoite 
to  the  respondent.  At  the  time  of  the  purchase 
by  the  respondent  of  the  latter  property  there 
were  growing  on  the  boundary  of  tne  two  estates, 
but  upon  the  land  of  Ewhurst  Place,  a  number  of 
large  timber  trees,  the  branches  of  which  overhung 
the  land  and  soil  of  Malquoite.    The  respondent, 

(a)  Bepoited  bf  C.  E.  Maldxn,  Esq.,  Burbter-at-Lav. 
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without  giving  any  notice  to  the  appellant,  pro- 
ceeded to  lop.  off  the.  branches  of  the  trees  that 
overhung  his  land,  <  whereupon  the  appellant 
institute  the  present  proceedings  with  the  object 
of  obtaining  a,  cteclaration  that  the  i-eEpondent  was 
not  entitled  to  cut  any  branches  of  the  appellant's 
trees  which  overhung  the  respondent'^  land  when 
ench  overhanging  had  continued  for  many  years, 
at  all  events  without  notice ;  and  for  an  injunction 
to  restrain  the  respondent  from  cutting  the 
branches,  and  for  damages.  The  action  was  heard 
befora  Xekewich,  J.,  who  gave  judgment  for  the 
plaintiff,  and  ordered  the  respondent  to  pay  the 
appellant  the  sxim  of  5Z.  damages  and  costs.  The 
respondent  having  appealed,  the  Court  of  Appeal 
revei-sed  the  decision  of  Kekewich,  J.,  and  gave 
judgment  for  the  respondent. 

Warmington,  Q.C.  and  B.  F.  Norton,  for  the 
appellant,  argued  that  the  action  of  the  respon- 
dent was  an  injary  to  the  amenity  of  the  appel- 
lant's estate  and  an  interfei-ence  with  his  property. 
The  trees  had  been  for  more  ^han  fifty  years  in 
the  position  in  which  they  were,  overhanging  the 
respondent's  land.  If  it  bad  been  a  case  of  a  dow- 
window  built  out  over-  a  neighbour's  land  the 
appellant  would  by  this  time  have  acquired 
an  easement,  and  the  branches  of  trees  are  evident, 
so  as  to  lay  the  foundation  of  an  easement.  Trees 
overhanging  an  highway  are  regvdated  by  statute, 
and  the  surveyor  of  highways  must  give  notice, 
and  get  an  order  from  the  justices  before  he  can 
cut  them,  which  raises  a  presumption  that  a 
private  owner  ought  also  to  give  notice.  There  is 
no  authority  on  the"  point,  except  a  dictum  of 
Best,  J.,  in  the  case  of  Lord  Lonsdale  v.  Nelson 
(2  B.  A  C.  302)  which  is  not  reported  by  any 
authority.  [The  Loed  Chancellob. — That  case, 
and  also  Jonet  v.  Williams  (11  M.  &  W.  176), 
upon  which  Xekewich,  J.  seems  to  have  relied,  do 
not  appear  to  me  to  apply  to  this  case.]  ,  The 
general  principle  is,  that  you  cannot  abate  a 
nuisance  on  another  man's  land  without  giving 
notice.  See  also  Pickering  v:  Sudd  (1  Starkie 
N.  P.  56;  4  Camp.  21tt) ;  Norris  v.  Baker  (1  Roll. 
3!>3);  Penrnddock's  case  (5  Rep.  100  b),  which 
seems  to  be  the  same  as  the  case  in  Jenkins'  Sixth 
Century  Cos.  57,  p.  260,  and  decides  that  a  wi-it  of 
Qiiod  permittat  prottemere  to  abate  a  nuisance 
would  not  lie  without  notice.  For  that  writ  see 
Fitzherbert's  Nat.  Brev.  The  earliest  recorded 
case  of  it  is  in  the  Book  of  Assize,  f.  260,  where 
trees  obstructed  a  river. 

•  Marten,  Q.C.  and  /.  Bradford,  who  appeared 
for  the  resx)ondent,  were  not  called  upon  to 
address  their  Lordships. 

.  At  the  conclusion  of  the  argument  for  the 
appellant,  their  Lordships  gave  judgment  as 
follows : — 

■  The  Lord  Chancellor  (Herschell). — My 
Lords :  The  question  raised  by  this  appeal  is  a  very 
short  one,  namely,  whether  where  oranches  of 
trees  overhang  the  soil  of  another  person,  the 
person  whose  soil  they  overhang  is  entitled  to 
remove  those  branches  without  notice  to  his  neigh- 
bour on  whose  side  of  the  boundary  the  ti-ees 
grow.  •  It  is  not  disputed  that,  if  such  notice  be 
given,  and  if  the  neighbour  do  not  remove  the 
boughs,  the  person  whose  land  they  overhang 
would  be  entitled  to  do  so.  That  is  subject  to  the 
questions  raised  on  the  Prescription  Act  and  the 
Statute  of  Limitations,  which  I  will  deal   with 


in  a  moment:  -  This,  of  ooiune,  involves  an  adnus- 
sion  that,  against  the  will   of    the    owner  of 
ths  land,  the  neighbour   cannot  insist  that  tlie 
boughs  shall  remain  there,  the  only  question  bong 
whether  he  is  entitled  to  notice  so  that  he  maj 
remove  the  boughs  himself,  or  whether  the  penon 
complaining  of    them    may   remove    them.    JU 
regards  the  nght,  the  difference  does  not  seem  to 
me  to  be  one.  of  extreme  imx>ortance.     In  the 
present  case,  I  think  it  is  extremely  probable  tiiat 
the  plaintiff  would  not  have  removed  the  boughs, 
and  that  the  defendant  would  have  removed  them 
after  all.     Nevertheless  if,   in  point  of  law,  the 
person  complaining  of  them  can  only  remove  then 
after  notice,  then  the  .plaintiff   in    this  action 
would  be  entitled  to  i«cover.    It    might  be  a 
reasonable  provision  of  the  law  that  such  notioe 
should  be  required,  but  whether  it  would  beany 
great  pi-otection  to  the  owners  of  trees  near  the 
boundary    of  .  their   neighbour's    land    may  be 
doubted.    It  might  be  very  reasonable  that  there 
should  be  some  law  regulating  the  rights  of  neigh- 
bours in  respect  of  trees  which,  if  planted  near 
the  boundary,  necessarily  tend  to  overhang  the 
soil  of  a  neighbour.     It  may  be,  and  probably  is, 
generally  a  very  unneighbourly  act  to  cut  down 
the  branches  of  overhanging  trees  unless  they  are 
really  doing  some  substantial  harm  to  the  neigh- 
bour.    The  case  is  a  very  common   one.    Such 
trees  constantly  do  overhang,    and  it  certainly 
might  call  for  the  intervention  of  the  Legislatnie 
if  it  became  at  all  a  common  practice  for  neigh- 
bours to  exercise  what  may  be  their  legal  rights  in 
thus  cutting  off  what  would  frequently  be  a  con- 
siderable portion  of  the  trees  which  grow  on  the 
other  side  of  their  boundary.    But  the  question 
is  whether  there  is  any  authority  for  the  proposi- 
tion that  notice  must  be  given  by  the  owner  of  the 
land    before    thus    removine    the  -  encroaching 
boughs.    In    support    of    the    proposition   that 
notice  is  requisite  not  a  single  authority  has  been 
cited.  .  Now  it  is  certain  that  the  boughs  of  trees 
have  overhung,  and  that  those  whose  land  they 
have  overhung  have  removed  them  on  many  occa- 
sions.    Actions  in  respect  of  such  removal  have 
occun-ed  from  time  to  time,  the  point  at  issue 
generally  being  whether  they  overhung  the  land 
or  not,  that  is  to  say,  whether  the  soil  over  which 
the  branches  were  spread  was  the  soil  of  the  one 
person  or  the  other ;  but  I  never  heard  it  su;;- 
gested'in  any  of  those  cases  (and  certainly  I  can 
remember  more  than  one  within  my  own  experi- 
ence) that  notice  ought  to  be  given  to  the  adjoin- 
ing owner  before  the  Ixjughs  could  be  removei 
Now,  what  are  the  only  authorities    to  which 
appeal  has  been  made  ?    They  are  cases  where  » 
nuisance  has  existed  on  neighbouring  soil,  where 
the ,,  person  complaining  of.  the  nuisance  could 
only  get  rid  of  it  by  going  on  to  the  soil  of  his 
neighbour ;  and  there,  no  doubt,  it  has  been  held 
that  he  .cannot  justify  going  on  to  the  soil  of  hia 
neighbour  to  remove  the  nuisance,  except  in  the 
case  of  emergency,  unless  he  has  first  given  his 
neighbour  notice  to  remove.  -  That  is  becanse  hia 
act  involves  an  interference  with  his  neighbour's 
soil — involves  a  trespass.     But  those  cases,  of 
course,  ai-e  quite  distinguishable  from  the  present 
casC'i^l^ere  the  act  does  not  involve  a  ixespue, 
but  what  is  complained  of  :is  an  encroachment  on 
the  soil  of  the  man  who  rempves  the  boughs,  and 
what  he  does  in  getting  rid  of  the  encroa^mw^ 
is  done  on  his  own  land,  and,  therefore,  J"!^*' 
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/aei'e  needs  po  excuse  bo  far  as  the  place  where  he 
is  doing  the  act  is  concerned.  The  present  case, 
therefore,  seems  entirely  distinguishable  .  from 
those;  and  the  qnestion  whether  there  are  any 
«ase8  in  which  such  a  notice  may  be  necessary 
does  not  arise  here.  The  qnestion  is  whether  such 
a  notice  is  ■  necessary  prior  to.  the  removal  of 
boughs  overhanging  a  man's  own  land.'  .The 
only  dictum  that  can  be  found  on  the  subject 
is  a  dictum  of  Best,  J.  in  the  case  of  the  Ean  of 
LoHidale  v.  Nelson  (2  B.  &  C.  302,  at  p.  311),  a 
«ase  which,  of  course,  is  not  in  point,  inasmuch  as 
there  the  court  had  to  determine  whether  the 
defendant  could  do  ucts  upon  his  neighbour's  land 
which  involved  considerable  interference  with  his 
rights  of  property ;  but  Best,  J .  says  :  "  Nuisances 
by  an  act  of  commission  are  committed  in  defi- 
ance of  those  whom  such  nuisances  injure,  and 
the  injured  party  may  abate  them  without  notice 
to  the  person  who  committed  them ;  but  there  is 
no  decided  case  which  sanctions  the  abatement  by 
an  individual  of  nuisances  from  omission,  except 
that  of  cutting  the  branches  of  trees,  which  over- 
hang a  public  road,  or  the  private  property  of  the 
person  who  cuts  them."  There  is,  therefore,  that 
-dictum  of  Best,  J.  on  the  point ;  but  what  seems 
to  me  more  important  is,  that  there  is  no- dictum 
whatever  to  be  found  to  the  contrary,  nor  any 
decided  case,  and  really  we  should  not  be  inter- 
preting the  law,  we  should  be  making  the  law — 
and  making  the  law  not  by  the  application  of  old 
principles  to  meet  a  new  case,  but  making  the  law 
by  lapng  down  conditions  and  limitations  for  the 
exercise  of  rights  in  a  class  of  cases  which  has 
existed  so  long  as  the  growth  of  trees  and 
bomidaries  between  neighbours  have  existed. 
Therefore,  it  seems  to  me  to  be  a  case  in  which  it 
is  out  of  the  question  that  we  should  lay  down 
any  law  beyond  that  which,  so  far  as  we  can  find, 
has  been  regarded  as  the  law  in  times  gone  by. 
It  seems  to  me,  therefore,  that  there  is  no  warrant 
for  saying  that  notice  was  requisite.  Then,  as 
n^^ds  the  question  whether  the  plaintiff  has 
acquired  any  right  by  reason  of  the  length  of 
time  these  trees  have  overhung,  I  think  it  is 
impossible  to  say  that  he  has  either  acquired  a 
right  to  the  land  over  which  they  hang  or  to 
their  overhanging  tmder  the  Statutes  of  Limita- 
tion. The  trees,  of  course,  grow  from  time  to 
time,  and  their  state  each  year  is  different  from 
what  it  was  the  year  before.  The  same  remark 
applies  to  the  suggestion  that  a  prescriptive  right 
has  been  obtained.  The  tree  of  to-day  is  not  in 
the  condition  in  which  it  was  twenty  years  ago. 
It  would  be  idle  to  suggest  that  the  right  gained 
at  any  time  was  the  right  to  have  the  tree  there 
in  the  condition  in  which  it  was  twenty  years  ago, 
and  that  it  was  open  to  the  ad.ioining  owner  to 
put  back  the  tree  into  the  condition  in  which  it 
was  twenty  years  ago,  because  it  is  only  a  right  to 
what  has  remained  for  twenty  years  that  is  gained 
by  prescription,  and  the  exercise  of  such  a  right 
would,  of  course,  be  almost  always,  if  not  always, 
completely  destructive  of  the  tree.  It  seems  to 
me  impossible  to  say,  in  a  case  of  this  description, 
that  a  right  is  gained  either  by  the  Statute  of 
Limitations  or  under  the  ordinary  law  of  prescrip- 
tion. Those  points,  indeed,  were  very  faintly 
urged  (and  one  can  quite  understand  why)  by  the 
learned  counsel  for  the  appellant.  They  rested 
their  appeal  mainly  on  the  allegation  that  the 
sppelluit   was    entitled    to    notice    before    the 


defendant,  did  the  acts  complained  of,  and  I  think 
they  'have  not  established  the  proposition  for 
which  they  contended.  Then,  it  was  said  there 
had  been  some  small  trespass.  The  leamed 
judge  who  tried  the  case  said  he  did'  not  think 
that  was  of  importance,  and  it  is  obvious  that 
this  action  was  not  brought  on  that  account — it 
was  brought  to  try  the  question  of  right  between 
the  parties.  Your  Lordships  would  not  enter  on 
an  inquiry  of  that  description  now.  It  would 
make  no  difference  whatever  in  the  costs  of  the 
action,  because  that  was  not  the  substantial 
question  to  be  tried,  and  it  is  not  suggested,  of 
course,  for  a  moment  that  there  were  any  damages 
that  could  be  more  than  nominal.  Under  these 
circumstances  I  move  your  Lordships  that  the 
judgment  appealed  from  be  afiSi-med,  and  the 
appeal  dismissed  with  costs. 

Lord  Macnaohten. — My  Lords :  I  am  of  the 
same  opinion.  I  think  it  is  clear  that  a  man  ia 
not  bound  to  permit  a  neighbour's  ti^ee  to  over- 
hang the  surface  of  his  land,  however  long  th« 
space  above  may  have  been  interfered  with  by  the 
growth  of  the  tree.  Nor  can  it,  I  think,  be 
doubted  that,  if  he  can  get  rid  of  the  interference 
or  encroachment  without  committing  a  trespass, 
or  entering  upon  the  land  of  his  neighbour,  he 
may  do  so  whenever  he  pleases,  and  that  no 
notice  or  previous  communication  is  required  by 
law.  That,  I  think,  is  the  good  sense  of  the 
matter;  and  there  is  certainlV  no  authoiity  or 
dictum  to  the  contrary.  Whether  the  same  rule 
would  necessarily  apply  to  the  case  of  trees  so 
young  that  the  owner  might  remove ,  them  intact 
if  he  chose  to  lift  them,  or  to  the  ■  case  of  shrubs 
capable  of  being  transplanted,  may  perhaps  be 
worthy  of  considiei'ation.  That,  however,  is  not 
the  case  here.  It  is  admitted  that  the  trees  here 
ai-e  of  great  age,  and  the  only  possible  remedy 
was  by  cutting  or  lopping  the  offending'  branches. 
I  am  therefore  of  opimon  that  Mr.  Webb  has 
not  exceeded  his  legal  right,  and  that  the  appeal 
must  be  dismissed. 

Lord  Davkt. — My  Lords :  In  this  case  the  only 
question  which  is  submitted  to  your  Lordships  ia 
whether  the  defendant  (the  respondent  in  the 
present  appeal)  was  within  his  rights  in  taking 
upon  himself  to  cut  the  branches  of  certain  trees 
so  far  as  they  overhung  his  land;  or  whether, 
before  taking  that  step,  he  ought  to  have  given 
notice  to  the  appellant  of  what  he  proposed 
to  do.  Now  your  Lordships  are  asked,  in  a 
question  affecting  real  proper^,  to  lay  down  a 
proposition  which,  so  uir  as  I  can  see,  has  no 
authority  in  support  of  it ;  indeed,  the  authorities, 
so  far  as  they  go,  seem  to  me  to  be  opposed  to  any 
such  idea.  It  is  true  that  it  is  the  law  that,  where 
a  person  desires  to  abate  a  nuisance  which  can 
only  be  abated  l^y  going  on  the  land  of  the  person 
from  whom  the  nuisance  proceeds,  he  must  give 
notice  of  his  intention  to  do  so.  That  seems  to 
me  to  be  reasonable,  because  his  act  of  going 
upon  his  neighbour's  land  is  prima  facie  a 
ti-espass,  and  I  can  understand  tha^  he  should  be 
bound  to  give  notice  of  his  intention  to  do  that 
which  would  be  prima  facie  a  trespass  before 
doing  it.  But  in  the  cases  of  which  the-  present 
is  an  example,  where  a  man  proposes  to  abate  a 
nuisance  exclusively  by  doing  acts  upon  his  own 
land  without  going  upon  the  land  of  his  neighbour 
fix>m    whom    the    nuisance  proceeds,  the   sam«^ 
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reasonmg  does  not  eeem  to  me  to  apply.  Now  the 
appellant's  counsel  very  fairly  admit  that  they 
have  no  authority  directly  in  point:  but  they 
base  a  very  ingenious  argument  upon  the  case  of 
LonsdaU  t.  Nelt<m  (2  B.  &  C.  302).  They  say 
that  Best,  J.  there  lays  it  down  that  cutting  the 
trees  which  overhang;  your  land  is  an  exception 
from  the  general  rule  that  nuisances  of  omission 
cannot  be  abated  without  notice  to  the  person 
from  whom  they  proceed.  Well,  stopping  there, 
if  we  are  to  adopt  Best,  J.'s  judgment  as  stating 
the  law,  it  is  really  an  authority  against  the 
appellant.  But  the  learned  counsel  for  the 
appellant  went  on  to  say  that  there  is  really  no 
authority  except  the  dictum  of  Best,  J.  (which  is 
not  bin£ng  as  an  authority  upon  your  Lordships' 
House)  for  the  exception.  It  was  naturally  asked 
what  was  the  authority  for  the  rule  from  which 
this  is  supposed  to  be  an  exception ;  and  I  confess 
that,  notwithstanding  the  evident  industiy  which 
the  learned  counsel  for  the  appellant  have 
bestowed  upon  the  case,  they  have  not  satisfied 
my  mind  that  there  is  any  authority  for  the  rule 
from  which  Best,  J.  is  supposed  to  have  treated 
the  case  of  trees  as  an  exception.  Whether  that 
rule  exists  or  not  I  know  not;  at  least  beyond 
this,  that  no  authority  has  been  cited  to  us  in 
favour  of  that  proposition.  But  Lonsdale  v. 
Nelson,  so  far  as  it  goes,  is  an  authority  against  the 
appellant,  because,  if  the  mle  exists,  then  we  have 
the  authority  of  Lord  Wynford  for  saying  that 
the  case  of  trees  is  an  exception  from  it.  My 
Lords,  the  dictum  of  Croke,  J.  (1  Boll.  394) 
seems  to  me  to  be  against  the  appellant:  "If 
the  boughs  of  your  tree  excresse  en  mon  terre, 
jeo  poio  eux  snccider  mes  jeo  ne  x>oio  jnstefier  le 
succider  de  eux  devant  ils  exci-esse  en  mon  terre 
pur  timor  de  I'excresser  " :  that  is  to  say,  if  the 
boughs  of  your  tree  encroach  upon  my  land  I  may 
cut  them.  He  says  not  a  word  about  notice. 
Therefore  so  far  as  that  goes  it  is  an  authority 
against  the  appellant.  Then,  my  Lords,  it  appears 
to  me  that  the  case  of  Pickering  v.  Rudd  (1 
Starkie  N.  P.  56)  is  also  an  authority  against  the 
appellant.  In  that  case  the  defendajit  managed, 
by  an  arrangement  of  poles,  and  scaffolding,  and 
ropes,  to  cut  away  so  much  of  a  Virginian  creeper 
planted  on  the  plaintiffs  land  as  encroached  upon 
his  land.  There  was  no  allegation  that  notice 
had  been  given,  and  no  point  was  made  either 
way,  of  notice  having  been  given  or  not  having 
been  given.  So  far  as  that  case  goes,  it  is  an 
authority  against  the  appellant,  because  it  was 
held  there  by  the  court  that  the  defendant  was 
justified  in  cutting  away  so  much  of  the  Virginian 
creeper  as  encroached  upon  his  land ;  and  although, 
no  doubt,  every  point  was  taken  in  that  case  that 
could  be  taken,  nothing  was  said  about  the 
necessity  for  any  notice  beforehand.  Then  Pen- 
ruddock  s  case  (5  Bep.  100  6)  does  not  seem  to  me 
to  assist  the  appellant  at  all,  because  the  point 
which  was  decided  in  that  case  was,  whether  a 
writ  of  Quod  permittcU  prostemsre  would  lie 
against  the  alienee  of  the  person  who  had  levied 
the  nuisance,  and  the  judges  in  that  case  said 
this :  "  It  was  moved  in  the  King's  Bench,  if  the 
feoffee  might  abate  the  nuisance  as  the  feoffor  him- 
self, and  as  well  in  the  hands  of  the  feoffee  who  did 
not  the  nuisance  as  in  the  hands  of  the  tort-fesor 
himself ;  and  if  the  feoffee  of  the  house  to  which 
the  nuisance  was  made  might  do  it  (if  he  might  do 
it)  before  he  had  some  special  prejudice,  as  in  the 


dropping  of  the  water,  or  if  he  ought  to  stay  till 
he  had  special  prejudice.  And  Popnam,  C  J.  hdd 
that  in  Doth  cases  the  feoffee  might  abate  the 
nuisance,  and  that  beforu  any  prejudice,  for  it  is 
reasonable  that  he  should  prevent  his  pre  jadice 
and  not  stay  till  it  be  done,  which  was  eranted  hj 
the  whole  court."  It  is  quite  true  tiiat  it  wa» 
held  that  in  that  case  the  writ  Quod  permitlai 
prostemere  would  not  lie  against  the  feoffee  of  the 
person  who  levied  the  nuisance  without  notice  to 
him  ;  but  from  the  facts  of  that  case  it  is  perfectly 
obvious  that  what  had  to  be  done  in  order  to 
abate  the  nuisance,  which  would  involve  the 
removal  of  a  portion  of  the  defendant's  boose, 
could  only  be  done  by  going  on  the  land.  Thoe- 
fore,  I  do  not  think  tnat  Penruddock's  case  affords 
any  authority  to  the  learned  counsel  for  the 
appellant  for  the  proposition  which  they  have 
submitted  to  your  Lordships'  House.  I  think  it 
sufficient,  therefore,  to  say  that  no  authority  hs» 
been  cited  to  this  House  for  the  appellant's  pro- 
position ;  and  the  authorities,  so  tax  as  they  go. 
are  rather  against  it  than  in  favour  of  it :  and 
when  we  come  to  look  at  the  reason  of  the  thin^ 
I  entirely  agree  with  what  has  fallen  from  my 
noble  and  learned  friend  on  the  woolsack,  that 
there  is  no  such  obvious  consideration  of  justice  , 
as  would  induce  this  House  to  lay  down,  for  the 
first  time,  the  proposition  contended  for  by  the 
appellant. 

Judgment  appealed  from  affirmed,  and  appeal 
dismissed  with  costs. 

Solicitors  for  the  appellant,  Broughtoa,  Noeloii. 
and  Broughton.   , 

Solicitors  for  the    respondent.     Waller   Wehh 
and  Co. 
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(Before    the    Lord    Chancbllor    (HerscheU), 
LiNDLEY  and  Smith,  L.J  J.) 
Kemp  v.  Wbioht.  (a) 

APPEAL  FBOM  THE  CHANCERY  DITISIOX. 

Building  society — Deed  of  dissolution — Alteration 
of  rights  and  liahUities  of  members — With- 
drawing unadvanced  members  —  Advanced 
tnemhers — Advances  repayable  by  inslaliHenU — 
Immediate  payment  of  balances  owing — BuHdiM 
Societies  Act  1874  (37  &  38  Vict.  e.  42).  ««.  14,32 
—Building  Societies  Act  1894  (57  i:  -58  Viet,  c 
47),  s.  10. 

Thepriority  of  repayment  of  members  of  a  buiUUng 
society  who  have  given  notice  of  wiihdrawu 
may  be  abrogated  by  an  instrument  of  dissoluti<» 
executed  pursuant  to  the  Building  Societies  Act 
1874,  «.  ^,  without  an  alteration  of  the  ndit  ef 
the  society. 

So  held  by  Kekewich,  J. 

An  instrument  of  dissolution  does  not  alter  w* 
right  of  the  borrowing  members  of  a  bttHdinj 
society  to  continue  paying  their  instalment*  *» 
accordance  with  the  terms  of  their  respedvie 

<»)  B«portsd  by  J.  H.  Bakkwill,  and  E.  A.  Scbatceut,  EiV*" 
Banirt«*«t-I-~ 
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mortgage  deeds ;  and  they  cannot  be  compelled  to 

pay  up  imnudiately  the  balances  due  from  them 

in  retpeet  of  their  advances. 
So  held  by   the  Court   of  Appeal   {reversing  the 

decision  ofKekewich,  J.). 
Brownlie  r."  Russell  (48  L.  T.  Bep.  881 ;  8  App.  Caa. 

235)  explained  and  distinguished. 
Sect.  10  of  the  Building  Societies  Act  1894    is 

retrospective    in  its  operation,    and  applies  to 

aoeiettes  i»  course   of  dissolution  at  the  time 

of  the  passing  of  the  statute. 
The  Charing  Gross  "Model"  Building  Society 
was    a    terminating    building  society,   and    was 
incoiporated  on  the  20th    Dec.   1887  under  the 
Building  Societies  Act  1874. 

On  the  12th  Dec.  1873,  at  a  meeting  of  the 
members  of  the  society,  it  was  resolved  that  the 
society  should  be  wound-up  voluntarily  by  means 
of  an  instrument  of  dissolution,  a  draft  of  which 
was  read  to  and  amended  by  the  meeting. 

By  an  instrument  of  dissolution,  dated  the 
Ist  Jan.  1894,  made  pursuant  to  the  Building 
Societies  Act  1874,  s.  32,  and  signed  by  not  less 
than  three-fourths  of  the  members,  holding  not 
less  than  two-thirds  of  the  number  of  shares  in 
the  society,  it  was  {inter  alia)  agreed  as  follows  : 

Clatue  4.  After  payment  of  the  claima  of  creditors, 
the  fonds  and  proper^  of  the  society  shall  be  applied  as 
follows :  (1)  In  payment  of  the  costs  and  expenses  of  and 
incidental  to  the  dissolntion.  (2)  In  payment  to  the 
members  of  the  amoonts  standing  to  their  credit  in  the 
booln  of  the  society,  or  in  case  of  deficiency  then  in 
payment  to  the  members  rateably  in  proportion  to  the 
amounts  standing  to  their  credit  as  aforesaid.  (3)  In 
payment  of  the  sum  of  101.  as  compensation  to  the 
holder  of  each  share  in  respect  of  which  no  appropriation 
has  been  made.  (4)  The  snrplns  (if  any)  shall  be 
divided  among  the  members  rateably  in  proportion  to 
the  amounts  standing  to  the  credit  of  the  members 
respectively  in  the  books  of  the  society. 

Clanse  5.  For  all  the  purposes  of  this  instrument  the 
term  "member"  shall  mean  and  include  all  members 
of  the  society,  whether  they  shall  have  given 
notice  of  witlidrawal  or  not,  and  members  who  have 
given  notice  of  withdrawal  shall  have  no  preference  or 
{oiority  over  members  who  have  not  given  such  notice. 

Material  rules  of  the  society  were  as  follows  : 

2.  The  object  for  which  this  society  is  established  is 
to  raise  funds  by  the  subscriptiona  of  its  members,  to 
advance  to  them  upon  the  security  of  freehold,  copyhold, 
or  leasehold  property  by  way  of  mortgage    .    .     . 

6.  Should  it  at  any  time  be  deemed  expedient  to  make 
any  alteration,  addition,  or  rescission  of  or  to  these  rules, 
a  special  general  meeting  may  be  convened,  and  the 
course  to  be  adopted  .  .  .  shall  be  determined  by  a 
majority  of  those  present.  Members  shall  receive  seven 
-clear  days'  notice  of  any  special  general  meeting. 

25.  After  a  member  has  mortgaged  property  to  the 
society,  ho  shall  first  pay  the  premium  (if  any),  then 
repay  the  principal  by  monthly  instalments  at  the  rate  of 
61.  per  share  per  annum.  He  shall  then  (except  in 
cases  where  the  subscriptions  have  been  transferred  to 
repayment  account)  pay  at  the  same  rate  the  balance  of 
nibscriptions  dne  upon  the  shares  in  respect  of  which 
the  advance  was  made,  in  order  to  make  up  the  sub- 
scription!! to  one-third  of  the  sum  advanced.     .     .     . 

30.  Members  may  receive  back  their  subscriptions  on 
unappropriated  shares  after  the  society  has  been  estab- 
lished five  years,  or  if  admitted  after  such  time,  one  year 
from  the  date  of  admission.  .  .  .  SnbaoriptionB 
■ball  be  returned  in  full  to  the  withdrawing  members  in 
the  order  in  which  notice  is  given,  and  paid  ont  of  the 
wpayments. 

31.  Any  member  having  mortgaged  property  to  the 


society  to  secure  an  advance  may  redeem  the  same  at 
any  time  by  payment  of  the  principal,  and  such  other 
moneys  as  may  be  due  upon  or  in  connection  with  the 
shares  in  respect  of  wfaicli  the  advance  was  made,  in 
order  to  make  his  subscriptions  up  to  one-third  of  the 
sum  advanced,  and  receive  back  his  deeds.  He  shall 
then,  at  the  termination  of  the  society,  receive  back  his 
subscriptions  as  per  rule  34.  .  .  .  Should  any 
member  desire  to  redeem  and  receive  bis  deeds  without 
paying  up  his  shares  as  aforesaid,  then  he  shall  pay 
interest  at  the  rate  of  2^  per  cent,  per  annum,  calculated 
upon  the  yeiirly  balances,  and  have  the  amount  paid  in 
as  subscriptions  returned  to  him. 

34.  At  the  termination  of  the  society  the  members 
shall  have  their  subscriptions  returned  in  full,  together 
with  their  share  of  the  net  profits. 

No  resolution  was  passed  by  the  members  of 
the  society  for  the  alteration  of  rule  30. 

Sect.  32  of  the  Building  Societies  Act  1874  pro- 
vides as  follows : 

A  society  under  this  Act  may  terminate  or  be  dissolved 
.  .  .  (3)  by  dissolution  with  the  consent  of  three- 
fourths  of  the  members  holding  not  less  than  two- 
thirds  of  the  number  of  shares  in  the  society,  testified  by 
their  signatures  to  the  instrument  of  dissolution.  The 
instrument  of  dissolution  shall  set  forth  ...((?) 
the  intended  appropriation  or  division  of  the  funds  and 
property  of  the  society.  .  .  .  The  instrument  of 
dissolution  .  .  .  shall  be  binding  upon  all  th« 
members  of  the  society. 

This  was  an  action  by  the  trustees  appointed 
by  the  instrument  of  dissolution  for  the  purpose 
of  determining  the  rights  and  liabilities  of  the 
members  of  the  society. 

The  question  as  to  the  effect  of  the  instrument 
of  dissolution  upon  the  rights  of  members  who 
had  given  notice  of  withdrawal  was  first  argued. 

On  the  10th  May  1894  the  action  came  on  for 
trial  before  Kekewich,  J. 

W.  D.  MacConkey  for  the  plaintiffs. 

F.  Thompson,  for  the  defendant  Jessie  Wright, 
a  withdrawing  member  who  had  given  notice  of 
withdrawal,  and  had  also  signed  the  instrument 
of  dissolution. 

J.  Butherford  for  the  defendant  William  Schole- 
field,  a  member  Vho  had  not  received  any 
advance  or  appropriation,  and  had  not  given  any 
notice  of  withdrawal. — The  instrument  of  dissolu- 
tion is  binding  on  all  withdrawing  members, 
whether  they  signed  it  or  not ;  they  are  all 
members  within  sect.  32  of  the  Act : 

Bibun  V.  Pearce,  62  L.  T.  Eep.  388  ;  63  L.  T.  Eep. 

128  ;  44  Ch.  Div.  354 ; 
Building  Societies  Act  1874,  s.  32,  sub-sect.  3  (d). 
The  instrument    of    dissolution  has    the   same 
effect  as  an  alteration  of  the  rules,  which  would 
be  binding  on  the  withdrawing  members : 

Barnard  v.  Tonuon,  70  L.  T.    Bep.  306  ;   (1894)  1 

d.  374; 
Pepe  V.  City  and  Suburban  Permanent  Building 
Society,  68  L.  T.  Hep.  846  :  (1893)  2  Ch.  311. 

F.  Broadbridge  for  Sarah  A.  Gamlin,  a  member 
who  had  given  notice  of  withdrawal,  but  had  not 
signed  the  instrument  of  dissolution. — The  priority 
of  withdrawing  members  can  only  be  affected  by 
an  alteration  in  the  rules  : 

Auld  V.  Olasgow  Working  Men's  BuiUUtig  Society, 
56  L.  T.  Bep.  776 ;  12  App.  Cas.  197. 

T.  B.  Hughes  for  the  defendant  William  Holy- 
oake,  an  advanced  member  who  had  given  * 
mortgage  to  the  society. 
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Keebwich,  J. — Before  the  date  of  the  deed  of 
dissolution,  the  defendant  'Sarah  Ann  Gamlin 
had  ((iven  a  notice  of  "withdrawal  under  rule  30, 
which  provides,  among  other  things,  that "  sub- 
scriptions shall  be  returned  in  full  to  the  with- 
dranring  members  in  the  order  in  which  the  notice 
is  given,  and  paid  out  of  the  repayments."  The 
result  is,  that  at  that  date  this  defendant  was 
entitled  to  be  paid  out  of  such  money  as  was 
available  for  that  particular  purpose,  subject  to 
the  claims  of  those  who  had  given  notices  of  with- 
drawal of  sin  earlier  date  than  her  own,  but  before 
all  others  whose  notices  were  subsequently  given. 
Thereupon  she  took  what  may  be  described  as  a 
vested  interest  in  the  funds  available  for  repay- 
ment of  the  subscriptions  of  withdrawing  members. 
It  is  no  light  matter  to  defeat  a  vested  interest 
of  that  kind,  and  before  deciding  that  such 
interest  is  defeated,  the  court  must  be  perfectly 
clear  that  the  contract  permits  such  a  conrse,  or 
that  the  Legislature  has  interfered  with  the 
ordinary  contractual  rights  and  introduced  some 
paramount  provision.  The  contract  only  goes  to 
this:  that  the  rules  may  from  time  to  time  be 
altered.  It  has  been  decided  in  a  great  many 
cases  that  a  withdrawing  member  who  has  not 
been  paid  off  is  still  a  member  for  the  purpose  of 
the  ascertainment  and  determination  of  bis  rights, 
including  the  question  whether  a  dissolution  shall 
take  place.  In  the  case  of  Bradbury  v.  Wild  (68 
L.  T.  Rep.  50;  (1893)  1  Ch.  377),  which  was 
recently  argued  before  myself,  all  the  authorities 
were  considered.  In  that  case  I  merely  applied 
the  law  to  the  pai-ticular  facts  before  me;  but 
many  cases,  and  amongst  others  Rosenberg  v. 
Northumberland  Building  Society  (60  L.  T.  Rep. 
558 ;  22  Q.  B.  Div.  373)  wero  cited  in  reference 
to  the  position  of  a  withdrawing  member.  It  is 
clear  that  such  a  member  is  a  member  for  the 
purpose  of  new  rales,  and  if  new  rules  are  made 
within  the  ambit  of  the  constitution  of  the 
society,  those  rules  are  binding  on  the  with- 
draw ing  member,  notwithstandmg  that  they 
pi-ejudice  the  vested  interest  of  such  member. 
That  seems  to  me  to  be  now  settled.  But  Mr. 
Broadbridge  says,  "  I  do  not  dispute  that ;  but  I 
»ay  that  there  ai-e  no  new  rules,  and  therefore  I 
lun  not  bound  in  that  way."  Well,  that  is  so,  sud 
it  is  not  necessary  to  go  into  that  branch  of  the 
Ia,w  except  for  one  point  which,  I  think,  arises 
under  sect.  3:i  of  the  Building  Societies  Act  1874. 
That  section  provides  that ''  a  society  under  this 
Act  may  terminate  or  be  dissolved  upon  the 
happening  of  any  event  declared  by  its  rules  to 
be  the  tei-mination  of  the  society.  I  wish  to 
point  out  that,  if  the  existing  rules  of  any  given 
bociety  do  not  provide  for  the  termination  of  the 
society  on  the  happening  of  any  specified  event, 
those  rules  ai-e  capable  of  alteration ;  and  if 
the  Legislature  had  intended  that  the  rules, 
and  the  rules  alone,  should  govern  the  con- 
tractual relations  of  members  m  the  event  of 
dissolution,  it  would  have  left  those  relations 
to  be  detei-mined  by  the  rules.  But  the  section 
proceeds,  "by  dissolution  in  manner  prescribed 
Dy  its  rales."  That  means  the  rules  as  they 
exist  or  happen  to  be  altered.  That  must  l>e 
implied;  and  again  on  that  I  say  that,  if  the 
Legislature  had  intended  that  everything  should 
be  done  by  the  rules,  nothing  would  have  been 
easier  or  simpler  than  to  have  left  it  for  the 
society  to  make  its  rules  to  meet  the  occasion. 


The  Legislature  provides  for  dissolution  in  an 
entirely  different  way :  "  By  dissolution  with  the 
consent  of  three-fourths  of  the  members  hol^(; 
not  less  than  two-thirds  of  the  number  of  shares 
in  the  society,  testified  by  their  signatures  to  tlie 
instrument  of  dissolution."  That  is  an  ad^tion 
to  dissolution  according  to  the  rules.  In  other 
words,  as  it  seems  to  me,  the  Legislature  has  said 
in  effect :  "  And  every  society  shall  for  this  pur- 
pose have  a  rule  incapable  of  alteration,  that,  if 
members,  not  being  less  than  three-fourths  of  the 
whole  number  and  holding  not  less  than  two- 
thirds  of  the  number  of  shares,  shall  consent  to  a 
dissolution,  such  consent  being  testified  by  thai 
signatures,  then  the  society  shiUl  be  dissolved  not- 
withstanding that  the  written  or  printed  rules  of 
the  society  do  not  provide  for  any  such  event." 
The  terms  of  the  sub-section  seem  to  me,  I  most 
not  say  substituted  for  the  rules,  but  added  to 
them  as  a  necessary  adjunct  which  is  hencefor- 
ward to  be  found  in  every  set  of  rules,  implied  by 
legislative  enactment.  It  is  not  denied  that,  if  the 
variation  of  the  rights  of  members  which  is  nov 
objected  to  had  been  effected  under  the  rules,  it 
would  have  been  sound,  and  no  complaint  ooold 
have  been  made.  Why,  tiien,  should  it  not  be 
capable  of  being  done  \mder  legislative  enact- 
ments such  as  I  have  mentioned  ?  I  think 
that  a  withdrawing  member  is  as  much  liable 
to  the  Parliamentary  rule  as  to  the  private 
rules  of  the  society ;  and,  this  having  been  done 
under  the  Parliamentary  rule,  I  think  that  the 
defendant  for  whom  Mr.  Broadbridge  appears  is 
bound. 

The  question  whether  or  not  the  members  who 
had  mortgaged  property  to  the  society  were  bound 
to  pay  up  at  once  the  balances  due  from  them  wa» 
next  argued. 

The  common  form  of  the  society's  mortgage 
provided  that,  "  if  the  mortgagor  should  pay  to  lie 
society  all  subscriptions,  fines,  and  other  moneys 
which  according  to  the  rules  for  the  time  being 
of  the  society  should  from  time  to  time  become 
payable  in  respect  of  the  said  shares,  and  should 
observe  and  perform  all  the  said  niles,  and  also 
the  covenants  hereinafter  contained,"  the  society 
would  indorse  a  receipt  for  the  mortgage  moneys  ; 
and  the  moi-tgage  contained  a  covenant  that  if 
the  mortgagor  should  make  default  the  whole  of 
the  subscriptions  and  payments  should  imme- 
diately become  payable. 

The  same  counsel  appeared  for  the  respective 
parties. 

The   following   cases   were  cited  during  the 

argument : 

Broicnlie  v.  RuMeU,  48  L.  T.  Bep.  831 ;  8  A(^Cm. 

235; 
TotK  V.  North  British  Building  Society,  II  App.  Cas- 

489; 
Lo)idoH  Provident  Building  Society  v.  Jforjon,  69 

L.  T.  Eep.  595  :  (1893)  2  Q.  B.  266  ; 
Scottish    Property  Invtitment    Company  BuHdi»S 

Society  v.  Boyd,  12  Conit  Sess.  Cas.  4tli  Serka, 

127. 

Kbkewich,  J. — This  case  is,  I  think,  decided 
hy  authoritjf ,  and  there  is  no  place  for  any  crit^ 
cism  or  hesitation  on  my  part.  Brownlie  v.  ButstU 
(ubi  sup.)  must,  I  think,  be  regarded  as  an  autho- 
rity of  general  application,  and  as  laying  down 
the  law  governing  all  cases  which  fairly  oonie 
within  its  scope ;  and  if  Brownlie  v.  BtuttB  lay* 
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down  the  law,  which  I  think  it  does,  there  is  no 
occasion  for  me  in  the  present  case  to  go  further 
than  that  authority.  The  case  of  Toeh  v.  North 
BritUh  Building  Society  {uhi  sup.)  cannot  be  said 
to  carry  the  matter  further  uian  Brownlie  v. 
Bustell ;  but  the  value  of  it,  as  an  authority  for 
my  guidance,  is,  that  I  find  there  an  expression 
of  opinion  which,  if  not  strictly  contemporaneous 
with  Brownlie  v.  Bussell,  followed  closely  upon  it, 
and  has  this  advantage,  that  it  was  given  by  the 
Lord  Chancellor  of  the  day  who  took  part  as 
counsel  in  the  argument  in  Brownlie  v.  Sussell. 
I  do  not  know  where  I  could  look  for  a  better 
statement  as  to  what  was  decided  in  Brownlie  v. 
Russell;  and,  if  I  can  get  a  clear  statement  in 
that  w^,  I  do  not  think  I  ought  to  go  any  further. 
Lord  Slerschell,  referring  to  that  case,  says  this  : 
"In  Brownlie's  case  it  was  held  that  after  a 
winding-up  an  advanced  member  could  not  take 
advantage  of  the  rule  enabling  him  to  withdraw, 
because  his  right  to  act  under  that  rule  ceased  by 
reason  of  the  order  for  winding-up ;  but  it  was 
held  that  the  winding-up  order  created  a  kind  of 
compulsory  withdrawal  of  all  the  members  who 
were  at  that  time  advanced  members  of  the 
society,  and  compelled  them  to  repay  the  amount 
which  was  still  due  upon  their  advances,  but  did 
not  substantially  alter  their  position  or  their 
rights,  or  render  them  at  all  different  from  what 
they  would  have  been  if  they  had  been  withdraw- 
ing under  the  rules."  When  yon  examine  that 
language,  it  is  clear  that  the  position  of  the 
advanced  member  is  substantially  altered  to  this 
extent,  that  the  winding-up  operates  to  make  an 
immediate  withdrawal  under  the  rules.  The 
advanced  member  still  withdraws  under  the  rules, 
thoagh  he  does  so  by  reason  of  the  compulsion 
introduced  by  the  winding-up  ;  and  here  we  have 
an  instrument  of  dissolution  which  is  equivalent 
to  a  winding-up.  That  being  so,  I  do  not  think 
it  necessary  or  proper  to  go  into  the  matter 
farther.  The  case  of  London  Provident  Building 
Society  v.  Morgan  (u&t  sup,),  decided  in  the  Divi- 
sional Court,  is  very  instrnctive,  and  not  the  less 
00  because  the  learned  judges  went  into  all  the 
cases  which  had  any  bearing  upon  the  point  which 
they  intended  to  decide.  It  is  noticeable  that  in 
some  of  the  cases,  including  that  of  Be  Britannia 
Permanent  Benefit  Building  Society  (65  L.  T. 
Rep.  196;  (1891)  W.  N.  123),  and  the  case  which 
preceded  it  of  Re  Middlesborough,  Bedear,  and 
Ballbum  Building  Society  (58  L.  J.  771,  Oh.) 
before  Stirling.  J.,  the  question  was  not  whethei' 
the  advanced  member  was  liable  to  pay  up  at 
once,  but  whether  he  was  liable  as  a  contributory, 
or  was  merely  a  debtor,  who,  for  the  purpose  of 
the  winding-up,  was  to  be  treated  as  a  sti-anger  to 
the  society.  That  is  not  the  qnestion  which 
occurs  here.  The  question  is,  whether  he  is  liable 
to  make  repayment  now.  I  think  that  he  is  so 
liable. 

From  the  second  judgment  of  Kekewich,  J. 
the  defendant  William  Holyoake  now  appealed. 

Cozens-Hardy,  Q.C.  (with  him  T.  K.  Nutlall)  for 
the  appellant. — Two  questions  arise  on  this  ap- 
peal :  First,  whether  under  the  Building  Societies 
Act  1874  and  the  rules  of  the  society,  which  is 
now  being  dissolved  in  accordance  with  the 
instrument  of  dissolution,  the  advanced  members 
who  have  given  mortgages  to  the  society,  can  be 
compelled,  as  was  decided  by  Kekewich,  J.,  to 


repay  forthwith  the  balances  due  from  them  in 
respect  of  their  advances  instead  of  by  instal- 
menta  pursuant  to  the  terms  of  their  respec- 
tive mortgage  deeds ;  secondly,  assuming  that 
Kekewich,  J.  was  right  in  his  decision  on  that 
point,  then  whether  the  case  is  affected  by  sect.  10 
of  the  Building  Societies  Act  1894.  With  regard 
to  the  first  question,  it  is  perfectly  clear  that 
under  the  mortgage  deeds  there  is  no  obligation 
on  the  morl^gors  to  pay  otherwise  than  by  in- 
stalments ;  and  there  is  nothing  in  the  instrument 
of  dissolution  to  vary  that  obUgation.  There  is 
no  principle  upon  which  a  contract  for  a  loan 
repayable  by  instalments  can  be  varied  simply  by 
means  of  a  voluntary  dissolution,  as  in  the  present 
case.  The  case  of  Brownlie  v.  Russell  (48  L.  T.  Rep. 
881;  8  App.  Cas.  235),  upon  which  Kekewich,  J. 
relied,  is  not  really  in  point.  The  subject-matter  of 
dispute  in  that  case  was  entirely  different.  The 
society  was  being  wound-up  by  tne  court,  and  the 
contention  of  the  plaintiff,  the  advanced  member, 
was  that,  notwithstanding  the  winding-up,  he  was 
entitled  te  redeem  on  certain  terms.  The  liqui- 
dator said  that  the  plaintiff  was  bound  to  go  on 
repaying,  and  the  only  question  was  as  to  the 
terms  on  which  he  was  entitled  to  redeem.  All 
the  observations  of  the  learned  lords  were  ad- 
dressed to  that,  and  there  was  no  question  as  to 
his  being  compelled  against  his  will  to  pay  up  at 
once.  That  point  was  never  discussed  in  argu- 
ment. [The  LoED  Chancellob  referred  to 
Tosh  V.  North  British  Building  Society  (11  App. 
Cas.  489.]  That  case  carries  the  matter  no 
farther.  Nor  is  London  Provident  Building 
Society  v.  Morgan  (69  L.  T.  Hep.  595 ;  (1893)  2 
Q.  B.  266)  an  authority  against  m^  coiitention, 
as  it  was  based  entirely  on  the  distinction  which 
existe  where  there  are  outside  creditors  to  be 
paid,  and  where  there  are  not.  On  the  other 
hand,  the  case  of  Scottish  Property  Investmeni 
Company  Building  Society  v.  Boyd  (12  Ct.  Sess. 
4th  Series,  127)  is  a  direct  authority  in  favour  of 
the  view  which  I  support.  There  the  court  dis- 
tinguished Brownlie  v.  Russell  (ubt  sup.),  and 
held  that,  there  being  no  outside  creditors  unpaid, 
on  advanced  member  could  not  be  compelled,  on 
the  society  going  into  liquidation,  to  repay  his 
loan  otherwise  than  by  instalmente,  as  stipmated 
in  his  bond.  With  regard  to  the  second  question, 
I  submit  that,  notwithstanding  the  decision  of 
Kekewich,  J.,  sect.  10  of  the  Building  Societies 
Act  1894  has  the  effect  ot  relieving  the  advauped 
members  from  any  liability  to  pay  except  accord- 
ing' to  the  terms  of  their  respective  mortgage 
deeds.  It  is  retrospective  in  its  operation,  and ' 
although  that  Act  was  passed  on  the  25th  Aug. 
lt$94,  some  months  after  the  date  when  the  decision 
of  Kekewich,  J.  was  pronounced  (May  10,  1894),  it 
must  be  taken  to  affect  that  decision.  Sect.  10 
enacte  that,  when  a  society  under  the  Building 
Societies  Acts  "  is  being  dissolved  or  wound-up, 
an  advanced  member  shall  not  be  liable  to  pay  the 
amount  payable  under  the  mortgage  or  other 
security  or  rules,  except  at  the  time  or  times  and . 
subject  to  the  conditions  therein  expressed.  The 
section  came  into  operation  immediately  after 
the  passing  of  the  Act.  That  section  was 
passed  to  protect  the  advanced  members  of  any 
building  society  which  is  being  dissolved  at  the 
time  of  the  passing  of  the  Act,  and  therefore ' 
applies  to  this .  society.  The  enactment  is  not . 
confined  to  societies  the   dissohition   of  .which . 
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oommences  after  the  aection  came  into  opera- 
tion: 

QttUler  V.  Mapleton,  47  L.  T.  Bep,  561 ;  9  Q.  B. 
Div.  672. 

[He  was  stopped  by  the  Court.] 

Frederic  Thompson  for  the  respondent  Jessie 
Wrieht. — As  to  the  first  question,  sect.  32  of  the 
Building  Societies  Act  1874  declaims  what  proceed- 
ings shall  be  necessary  for  the  termination  or 
dissolution  of  a  society,  among  which  is  dissolution 
with  the  consent  of  three-fourths  of  the  membei-s 
holding  not  less  than  two-thirds  of  the  number  of 
shares  in  the  society  testified  by  their  signatures 
to  the  instrument  of  dissolution.  [The  Lo&D 
CRA.NCELLOB. — What  is  there  in  that  section 
which  turns  a  sum  due  at  a  particular  date  into  a 
sxmi  due  now?  Why  should  the  rights  of  the 
advanced  members  be  altered  ?]  The  instrumeut 
of  dissolution  operates  as  a  compulsory  redemp- 
tion, and  consequently  an  advanced  member  can  oe 
called  upon  to  pay  the  same  amount  as  would  be 
due  fix>m  him  it  at  the  date  of  the  instrument  of 
dissolution  he  had  sought  to  redeem  his  advance  : 
Broiiidie  r. Russell  {ubi  gup.). 

[The  Lord  Chancellok. — That  maybe  the  effect 
of  a  winding-up  order.  But  to  say  that  a  certain 
number  of  members,  chiefly  the  holders  of 
unadvanced  shares,  can  constitute  themselves  a 
vis  major  is  a  strong  proposition.  A  winding-up 
order  is  an  act  of  the  court,  and  may  be  a  vu 
■major.'}  The  majority  binds  the -minority  under 
the  Act  of  Parliament,  and  in  that  sense  is  a  vis 
major.  [The  Lord  Chance llos.^AII  that 
Brownlie  v.  Russell  {ubi  sup.)  lays  down  is,  that  an 
advanced  member  may  redeem  in  accordance  with 
the  rules  of  his  society.  Take  it  as  you  will, 
Brownlie  v.  Bussell  does  not  touch  the  present 
case.]  Then,  as  to  the  second  question,  I  submit 
that  sect,  lo  of  the  Building  Societies  Act  1894 
only  applies  to  a  case  where  a  winding-up  or  a 
dissolution  in  substance  takes  place  after  the 
passing  of  the  section.  In  this  case  the  instru- 
ment of  dissolution  was  dated  the  1st  Jan.  1894. 
Kekewich,  J.'s  judgment  was  pronounced  in  the 
following  May.  The  Act  was  passed  some  months 
later,  and  it  can  never  have  been  intended  to  over- 
rule an  order  previously  made.  The  eSect  would 
otherwise  be  to  make  a  judgment,  right  at  the 
time  it  was  pronounced,  wrong  afterwards.  The 
case  of  Quitter  v.  Mapleson  (u6t  sup.)  is  clearly 
distinguishable  from  this  case. 

W.  D.  MaeConkey,  for  the  respondents,  the 
plaintiffs,  took  no  part  in  the  argument. 

No  reply  was  called  for. 

The  Lord  Chancellor  (Herschell). — With  all 
respect  to  the  learned  judge  in  the  court  below,  I 
am  quite  unable  to  agree  with  the  conclusion  at 
which  he  has  arrived.  It  is  not  neoessaiy  to 
discuss  the  question  whether  the  effect  of  a 
winding-up  order  is  as  extensive  as  is  contended 
for  by  the  respondents.  This  is  not  the  case  of 
a  winding-up,  but  of  an  instrument  of  dissolution. 
By  sect.  32  of  the  Building  Societies  Act  of  1874 
the  dissolution  of  a  society  may  take  place  with  the 
consent  of  three-fourths  of  the  members  holding 
not  less  than  two-thirds  of  the  number  of  shares 
in  the  society.  By  such  consent  a  society  may  be 
dissolved  against  the  will  of  the  minority.  In 
this  case  the  requisite  majority  have  agreed  to  the 
dissolution  of  the  society.    That  was  purely  a 


matter  for  the  shareholders — a  matter  in  whidi 
the    majoritv  of   the  members  could  bind  the 
minority.     What  they  can  bind  them  to  is  s 
dissolution.    The  instrument  of  dissolution  is  to 
set  forth  certain  matters  mentioned  in  sect -32, 
sub-sect.  3.    There  is  no  provision  further  than 
that  for  determining  the  rights  of  members  on  & 
dissolution,  or  that  they  should  be  other  than 
those  provided  for  by  the  rules  of  the  society 
which  created  the  contract  between  the  members. 
The  contention  is  that,  whereas  certain  members 
of  the  society  are  advanced  members — i.e.,  they 
have  obtained  advances  from  the  society  and  have 
covenanted  to  repay  those  loans  according  to  ihe 
rules,   that  is  to   say,   by    instalments — ^npon  a 
dissolution  under  an  instrument  of  this  characta 
their  liabilities  are  immediately  altered,  and  they 
become  bound  to  pay  up  their  debts,  not  by  instal- 
ments, but  all  at  once.     There  is  notliing  in  the 
section  to  indicate  anything  of  the  sort.    There  is 
nothing  in  the  deed  itself  to  say  that  this  was  to 
be  the  effect  of  the  deed  of  dissolution.    But  it  is 
said  that  this  has  been  held  in  Broundie  v.  Bmsett 
{ulti  sup.)  to  be  the  effect  when  the  court  makes  a 
winding-up  order ;  and  that  therefore  it  must  also 
be  so  when  the  dissolution  is  the  act  of  the  mon- 
bers.    That  is  a  consequence  which  I  am  not  aUe 
to  follow  or  to  see  the  force  of.    A  winding-up 
order  is  the  act  of  the  court ;  it  is  a  via  major, 
however  it  be  procured.    All  the  parties  have  a 
right  to  be  heard  on  it;   a  minority  likely  to  be 
affected  by  the  result  would  be  entitled  to  appeal 
to  this  court  in  opposition  to  an  order  which 
would  benefit  one  class  of  members  at  the  expense 
of  another.     But  is  it   to  be  said  that,  where  s 
dissolution  is  agreed  upon  by  the  majority,  the 
minority  are  to  be  at  their  mercy  ?    According 
to  the  contention  of  the  respondents  and  the  judg- 
ment of  Kekewich,  J.,  a  majority  who  may  con- 
sist entirely  of  unadvanced  members  may  dissolve 
the  society,  and  bind  the  whole  of  the  advanced 
members  to  liabilities  they  have  never  undertaken. 
Unless  there  is   distinct  authority  in  favour  of 
that  proposition  I  should  decline  to  assent  to  it. 
It  is  clearly   unjust,  and   I  find  nothing  in  the 
provisions  of  the  Act  with  respect  to  the  deed  of 
dissolution  to  support  it.    The  proposed  division 
of  the  funds  and  property  of  the  society  is  to 
be  set  out  in  the   deed,  and  the  liabilities  and 
assets  of  the  society  are  to  be  stated.    Amongst 
those  assets  are  the  liabilities  of  the  members  of 
the  society,  and  the  same  sums  would  be  included 
in  the  funds  and  property  to  be  divided.    But 
there  is  nothing  to  affect  the  covenants  in  the 
mortgages  to  pay  by  instalments  or  to  make  the 
loans  immediately  i-epayable.     Therefore  I  think 
that  the  instrument  of  dissolution  did  not  operate 
in  that  way    to    the  prejudice  of  the  advanced 
membera.    The  point  raised  under  the  statute  is 
also  a  good  one,  though  it  is  perhaps  unneceasaiy 
to  go  into  that  after  the  opinion  which  I  have  ju^ 
expressed.    The  society  is  being  dissolved,  and  is 
not  yet  completely  dissolved.    It  cannot  be  dis- 
puted  that    the  words'"  is    being  dissolved  "in 
sect.  10  of  the  Building  Societies  Act  of  1^94  in 
the  sense  in  which  they  ai«  used  in  that  statnte 
must  apply  to  this  society.    The  Legislature  has 
said  that  in  such  a  case  advanced  memben  are 
only  to  pay  according  to  the  contract  contained 
in  their  respective  mort^^ages.    The  only  answer 
made  is,  that  the  legislative  enactment  came  into 
force  some  months  after  the  ooipmenoeiQeDt  el 
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the  dissoluiaon,  and  therefore  does  not  applj. 
Bnt,  inasmuch  as  these  advanced  members  hare 
not  yet  completed  the  payments  in  accordance 
with  their  respective  contracts,  the  Act  must  have 
been  intended  to  apply  to  them.  I  see  no  reason 
,  why  effect  should  not  be  given  to  the  obvious  in- 
tention of  the  Legislatiu^.  The  appeal  must  be 
allowed. 

LiNCLET,  L.J. — I  am  of  the  same  opinion.  If 
a  man  borrows  money  and  stipulates  to  repay  it 
by  instalments,  the  majority  of  the  members  of  his 
society  would  obviously  have  no  right  under  any 
inteUigible  principle  of  law  to  compel  him  to  pay 
the  whole  sum  straight  off.  If  they  have  any  such 
right  it  must  be  given  by  statutory  enactment. 
It  is  said  that,  if  this  were  a  winding-up  under  the 
Companies  Act  of  1862,  the  advanced  members 
conld  be  oompelled  to  do  so,  and  that  the  court 
did  this  in  JBrownlie  v.  Mtuiell  {libi  sup.).  I  do 
not  think  that  that  case  went  so  far,  but  if  it  does 
the  matter  has  been  set  right  by  the  recent 
Bmlding  Societies  Act  of  1894.  Sect.  32  of  the 
Building  Societies  Act  of  1874  draws  a  distinction 
between  dissolution  and  winding-up.  But  what 
we  are  dealing  with  is  a  dissolution,  and  not  a 
winding-up.  It  appears  to  me  that  there  was 
some  misapprehension  as  to  the  point  decided  in 
Brownlie  v.  Russell  {ubi  sup.),  but,  in  my  opinion, 
apart  from  the  point  under  the  Building  Societies 
Act  of  1894,  the  decision  of  Kekewich,  J.  was 
wrong. 

Smith,  L.J. — Kekewich,  J.  arrived  at  the  con- 
clusion on  this  case  by  holding  that  a  deed  of 
dissolution  was  equivalent  to  a  winding-up  order 
of  this  court.  There  is  no  authority  to  support 
that  view,  and  after  what  has  been  said  I  need  add 
nothing.  On  the  other  point,  under  sect.  10  of 
the  Building  Societies  Act  of  1894, 1  read  that  as 
meaning  that  after  the  25th  Aug.  1894,  no  matter 
what  any  court  has  said  about  dissolution  or 
winding-up,  from  and  after  that  day  when  any 
society  is  being  dissolved  or  wound-up  no  advanced 
member  shall  be  called  upon  to  pay  his  debt  other- 
wise than  according  to  his  contract. 

Appeal  allowed. 

Solicitors  for  the  appellant,  Halses  and  Co.,  for 
J.  P.  Bead,  Liverpool. 

Solicitors  for  the  respondents,  Alfred  Stephen- 
son, Liverpool ;  B.  J.  Jones  and  Co.,  Liverpool. 


HIGH    COURT   OF  JUSTICE. 

CHANCBEY  DIVISION. 
May  9,  23,  and  July  28,  1894. 
(Before  Stisling,  J.) 
Se  Peter  Malam  ;  Malam  v.  Hitchenb.  (a) 
Tenant  for  life  and  remainderman — Capital  and 
income — Option  to  trustees  of  wUl,  shareholders 
in  a  company,  to  take  half  of  a  dividend  in  new 
shares — Application  of  proceeds  of  sale  of  such 
shares. 

■P-  M.  by  his  will  gave  all  his  property  to  trustees 
upon  trust  to  sell  the  same  and  invest  the 
proceeds  of  sale,  and  pay  the  incoms  thereof  to 
his  wife  during  life  or  vndowhood,  and  after  her 
ieath  to  divide  the  corpus  between  the  persons 

MBtporttd  b7  JOHR  Sandxbbon,  Ewi.,BuTi8tei^at-Law. 


therein  mmUioned,  with  power  to  postpone 
conversion.  The  testator  at  the  time  of  his  death 
in  1889  was  {he  registered  ■  holder  of  twenty 
ordinary  shares  in  a  company.  In  1893,  in 
pursuance  of  special  resolutions,  the  directors 
offered  to  shareholders  a  number  of  ordinary 
shares  of  the  value  of  101.  on  which  21.  10s.  was 
to  he  paid,  and  proposed  to  issue  dividend 
warrants  for  one  haU  of  the  dividend  then  about 
to  be  declared,  with  the  consent  of  the  share- 
holders to  apply  the  other  half  in  the  payment 
of  the  21.  10s.  per  share  on  the  new  issue,  or  to- 
pay  it  in  cash  to  the  shareholders  who  declined 
the  allotment.  The  allotment  offered  to  the 
trustees  of  the  testator's  will  was,  according  to  the 
quotations  at  the  time  of  the  ciUotments,  worth 
191.  10s.,  being  a  premium  of  171.  They  treated 
it  as  the  property  of  the  tenant  for  life  and 
renounced  their  right  in  her  favour.  Accordingly 
fourteen  shares  were  allotted  to  her. 

After  the  death  of  the  tenant  for  life  these  new 
shares  were  sold. 

Held,  on  the  facts,  that  the  company  intended  to 
distribute  its  accumulated  profits  in  dividends 
so  far  as  the  special  resolutions  purported  to 
sanction  such  a  division ;  that,  on  the  principle  of 
Rowley  v.  TJnwin  (2  K.  &  J.  138),  the  proceeds 
of  sale  of  the  new  shares  ought  to  be  applied  in 
paym.ent,  first,  of  the  dividend  to  which  the 
tenant  for  life  was  entitled,  and  the  balance 
cught  to  be  applied  as  capital  moneys  of  the 
trust. 

Bouch  t).  Spronle  (57  L.  T.  Rep.  345;  29  Ch. 
Div.  635  ;  12  A.  G.  385)  discussed  and  applied. 

AdJOTTSNED  STTHM0N8. 

Peter  Malam,  by  his  will  dated  the  4th  June 
1885,  gave  all  his  property  to  his  trustees  in  trust 
to  convert  the  same  mto  money,  and  invest 
the  proceeds  in  any  investments  authorised  by 
law  for  trust  funds  with  power  to  vai-y  sucn 
investments  at  their  discretion,  and  to  pay  the- 
income  to  his  wife  during  widowhood,  and  after 
her  death  or  second  marriage  to  divide  and  pay 
the  corpus  between  and  to  the  persons  therein 
mentioned  or  referred  to.  The  testator  then  em- 
powered  his  trustees  to  postpone  the  conversion 
of  any  part  of  his  property  for  so  long  as  they 
should  think  fit,  and  directed  that  the  income  of 
the  unconverted  property  should,  from  the  time  of 
his  death,  go  in  tne  same  manner  as  the  income 
and  the  proceeds  thereof  would  have  been  applic- 
able if  the  same  had  been  converted. 

Peter  Malam,  the  testator,  died  on  the  27th 
March  1889,  and  his  will  was  proved  on  the  26th 
April  following.  The  testator's  widow  died  early 
in  the  present  year.  Brunner,  Mond,  and  Go.  was 
a  company  limited  by  shares  and  incorporated 
under  the  Companies  Acte.  At  the  time  of  the 
testator's  decease  the  capital  of  the  company  was 
1,500,0002.,  divided  into  shares  of  101.  each,  and 
the  testator  was  the  registered  holder  of  twenty 
such  shares.  These  twenty  shares  were  in  May 
1889  transferred  into  the  names  of  the  trustees  of 
the  testator's  will,  and  were  still  remaining  in 
their  names.  On  these  shares  the  sum  of  71.  per 
share  had  been  paid  up.  In  June  1890  the  capital 
of  Brunner,  Mond,  and  Go.  was  increased  by  the 
issue  of  7  per  cent,  preference  shares  of  10^  each, 
of  which  five  were  allotted  to  the  trustees  of  the 
testator's  will.  These  shares  were  fully  paid  up. 
The  company  was  very  prosperous,  and  lor  some 
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years  prerious  to  1893  had  declared  dividends  of 
50  per  cent,  on  its  ordinary  capitaL 

Art.  6  of  the  articles  of  association  of  the  oom- 
panj  was  as  follows  : 

The  BurpluB  profits  of  each  half  year,  after  payinf;  tiie 
said  prefereaoe  diridend,  shall  belong  to  the  holders  of 
the  mnaismg  (or  ordinary)  ahares  in  proportion  to  the 
number  of  shares  held  by  them  reepeotirely  and 
aooording  to  the  amoimt  for  the  time  being  paid  ap  ot 
credited  on  snch  shares.  The  dividend  to  preferenoe 
shareholders  being  first- secnred,  all  questions  as  to  the 
disposal  of  the  surplus  profits  shall  be  determined  by  the 
TOtes  of  the  holders  of  ordinary  shares. 

Art.  29  K.  declared  that  the  directors  might 
invest  any  of  the  moneys  of  the  company,  not 
immediately  recjuired  for  the  porposea  thereof, 
upon  such  securities  and  in  such  manner  as  they 
might  think  fit,  and  might  from  time  to  time  vary 
X)r  realise  such  investments. 

A  special  resolution  of  the  company  was  passed 
■\m  the  20th  Feb.  1893  and  confirmed  on  the  16th 
March  following,  in  these  teiTns  : 

That  the  articles  of  asiooiation  be  altered  and  added 
'to  in  manner  following : 

Art.  8  B.  The  nominal  capital  of  the  company  shall  be 
inoreased  to  2,000,0001.  by  the  creation  of  new  shares. 

(a.)  The  directors  may  at  their  discretion  issue  any 
nnmbsr  of  shares  up  to  the  nominal  amount  ot  nnissued 
capital  for  the  time  lying  of  the  coiApany,  including 
nnissued  oapital  hereinbefore  authorised,  and  may  issue 
iiuch  shares  from  time  to  time  as  ordinary  shares  or .  in 
such  proportion  of  preference  and  ordinary  ihaies,  and 
as  regards  the  increase  of  capital  hereby  authorised,  for 
such  ncminal  amount  per  share,  being  101.  or  any  smaller 
sum,  and  with  or  without  premium,  as  the  directors  shall 
from  time  to  time  determine. 

(6.)  The  directors  may  at  their  discretion  offer  to  both 
-or  either  classes  of  shareholders  and  on  snch  terms  and 
.at  such  prices,  but  not  at  a  discount,  as  the  directors 
shall  from  time  to  time  determine,  fully  or  partly  paiil  up 
-ordinary  and  preference  shares,  in  payment  of  the  whole 
or  part  of  any  dividend  for  the  time  being  payable 
fto  those  shareholders  who  accept  the  offer  so  made. 

Art.  3  C.  The  company  may  from  time  to  time  sub- 
•divide  the  shares  of  any  of  them. 

On  the  9th  Aug.  1893  the  chairman  of  the  com- 
pany addressed  to  each  of  the  shareholders  the 
following  letter: 

Acting  upon  the  special  resolution  passed  on  the  20th 
Feb.  last,  and  confirmed  on  the  16tii  March  last,  the 
directors  propose  to  offer  to  allot  at  par  to  both  ordinary 
and  preference  ahareholders.a  number  of  ordinary  shares 
of  the  nominal  value  of  lOi.,  on  which  21.  Wt.  per  share 
is  to  be  paid  to  rank  for  dividend  from  the  1st  July  1893. 
The  directors  propose  to  issue  to  the  shareholders  divi- 
dend warrants  for  one-haU  of  the  dividend  to  be  declared 
at  the  half-yearly  meeting,  and  with  the  consent  of  the 
shareholders  to  apply  the  other  half  in  payment  of  the 
2i.'  10«.  per  share  on  the  new  issue.  In  respect,  there- 
fore, of  each  sum  of  21.  10*.  of  dividend  dealt  with,  each 
shareholder  will  receive  one  ordinary  101.  share  with 
2(.  10s.  paid  thereon.  In  case  of  fractions  pf  21.  lOt.  it 
is  proposed  that  the  shareholders  shall  be  entiUed  to  the 
benefit  of  one-tenth  of  an  ordinary  share  for  each  com- 
plete St.,  and  any  ezcesa  will  be  paid  in  cash.  As 
portions  of  shares  cannot  be  dealt  with  on  the  share 
register,  it  will  be  necessary  for  each  shareholder 
entitled  to  fractions  either  to  sell  them  or  to  buy  as 
many  as  will  make  up  a  shore.  The  secretary  will  in 
due  course  send  out  letters  of  allotment  in  a  convenient 
form  and  he  will  up  to  the  30th  Sept.  next  be  authorised 
to  give  a  letter  of  allotment  for  a  new  share  in  exchange 
for  the  requisite  number  of  fractions.  Those  who  do 
not  wish  to  avail  themselves  of  the  allotment  of  the  new 


issue,  will  receive  the  balance  of  th^  dividend  to  be 
declared  at  the  half-yearly  meetings  immediately  « 
returning  their  allotmont  letters  to  the  secietaiy  villi 
a  notice  to  that  effect.  The  directors  reserve  to  thtra- 
selves  the  right  to  pay  in  cash  the  above  balance  of 
dividend,  and  to  canoel  the  allotment  in  cases  when  ilx 
shareholder  does  not  send  in  an  aooeptanee  of  the  allot- 
ment  before  the  30th  Sept  1893. 

Simultaneously  there  was  sent  out  the  half- 
yearly  report  which  was  as  follows : 

The  balance-sheet  and  profit  and  loss  aoconnt  certified 
by  the  auditors  and  now  presented  show  a  balance  to 
the  credit  of  profit  and  loss  account  on  the  workisg 
of  the  half-year  ended  on  the  30th  June  1893  of 
251,2191.  7>.  lOd.,  which  with  the  amount  of 
172,7S4i.  13s.  lOd.  bnmght  forward  from  thepreviou 
half-year  makes  a  totiJ  of  423,9741.  1*.  8d. 

The  directors  propose  to  deal  with  the  above  baUsea 
ai  follows  : — 

je.       s.  d. 
Dividend  on  the  preference  oapital  at 

7  per  cent,  per  annum     15,323    8   9 

Dividend  on  the  ordinary   capital    at 

100  per  cent,  per  annum   316,250    0    0 

Amount    to   .be    written    off   patents 

account      2,500    0    0 

Balance  ta  be  carried  forward    89,900  12  11 

^£423,974    I    8 

The  directors  particularly  invite  the  attention  of  the 
shareholders  to  the  aooompanying  circular  as  to  proposed 
new  issue  of  shares. 

Appended  was  the  balance-sheet  and  profit  and 
loss  account. 

Amone  the  items  of  property  and  assets  set 
out  in  uie  report   (amounting  in  the  >i^hole  to 
2,009,5152.     17«.      4<i.),     were     investments     of      I 
331,8102.  IBs.  7(2.,  and  cash  in  bank  and  in  hand       ! 
130,2982. 18*.  5d. 

At  a  meeting  held  on  the  21st  Aug.  1893  s 
dividend  on  the  ordinary  capital  was  declared  at 
the  rat«  of  100  per  cent.,  and  on  the  preference  | 
capital  at  the  rate  of  7  per  cent. 

Another  circnlar  dated  on  the  same  day  was 
also  sent  to  each  shareholder  including  the 
trustees  of  the  testator's  will,  which  was  as 
follows. 

I  beg  tr>  hand  yon  herewith  the  letter  of  allotment  ii 
your  favour  of  shares  in  this  company,  and  I  take  the 
opportunity  to  state  shortly  the  courses  open  to  yoa. 
You  can  accept  the  allotment  of  shares,  in  which  case  it 
is  abaolutely  necessary  you  should  return  the  letter  of 
allotment  to  me  before  the  30th  Sept.  next  with  the 
memorandum  of  acceptance  indorsed,  duly  signed,  asd 
the  directors  will  then  apply  the  balance  of  yoor 
dividend  declared  to-day  towards  payment  of  the  amoimt 
due  on  the  new  shares,  and  will  issue  to  you  a  abin 
certificate  with  that  amount  paid  on  the  shares.  Or,  if 
yon  prefer  not  to  accept  the  allotment,  and  inform  me  to 
that  effect,  and  return  me  the  allotment  letter  with  the 
memorandum  of  acceptance  unsigned,  the  allotment  will 
be  cancelled,  and  the  above  balance  of  your  dividend 
will  be  forwarded  to  you.  Or,  you  may  sell  your  right 
to  an  allotment,  in  which  case  the  buyer  from  you  vill 
stand  in  your  place  and  under  the  same  conditions  aid 
the  above  balance  of  your  dividend  will  be  paid  on  the 
new  shares  for  his  benefit.  In  the  absence  of  any 
communication  from  yon  before  the  30th  Sept,  tlie 
directors  reserve  to  themselves  the  right  to  treat  yoar 
silence  as  an  election  on  your  part  not  to  aooept  tbe 
allotment  and  the  directors  may  act  as  if  yon  hid 
declined  the  allotment.  In  case  fractions  of  a  shsro  an 
allotted  to  you,  you  can  either  return  the  allotment  lettars 
and  receive  their  par  value,  or  sell  them,  or  buy  other 
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sllotmenta  of  fraotionB  to  malce  np  a  oomplete  Bhare, 
whioh  will  be  dealt  with  aa  mentioned  above.  As  it  it 
poaaible  yon  may  haT»  bad  no  experience  of  allotment 
letters  issaed  nnder  somewhat  umilar  ciromnstanoea,  I 
may  add  for  your  guidance  that,  owing  to  the  company's 
ahi^ea  being  at  a  considerable  preminm,  the  allotment 
letters  have  a  mnch  gfreater  Talne  than  tiieir  par  value, 
and  that  the  company's  brokers,  Messrs.  T.  and  T.  G. 
Irvide,  of  7,  India-buildings,  Liverpool,  and  Messrs. 
Sfaeppards,  Pellys,  Soott,  and  Co.,  of  57,  Old  Broad- street, 
London,  will  be  pleased  to  negotiate  the  sale  or  purchase 
of  allotment  letters  of  shares  or  fractions. 

Tbe  allotment  offered  to  the  trustees  of  the 
testator's  will  was  of  fourteen  and  three-tenths 
shares,  which  were  quoted  at  the  time  of  the 
allotment  at  191. 10s.  per  share,  being  a  premium 
ofl7J. 

The  trustees  treated  the  allotment  as  the  pro- 
perty of  the  tenant  for  life  and  renounced  their 
right  to  the  shares  in  her  farour,  and  fourteen 
shares  were  accordingly  allotted  to  her  by  the 
comtMihy  in  Oct.  1893. 

This  was  a  summons  taken  out  by  the  persons 
entitled  under  the  testator's  will  to  the  corpus  of 
his  estate,  subject  to  the  interest  of  the  testator's 
widow,  to  determine  the  question  (among  othei's) 
whether  the  new  shares  allotted  or  offered  to  the 
tmsteeg  of  the  testator's  will,  or  the  proceeds  of 
sale  of  these  shares,  or  any  and  what  proportion 
thereof  respectively,  ought  to  be  treated  as  capital 
or  income  of  the  testator's  estate. 

C.  E.  E.  Jenkint  for  the  plaintiffs.— The  allot- 
ment of  the  new  shares  must  be  treated  as  capital, 
the  tenant  for  life  having  possibly  a  charge  for 
the  amount  of  the  divi&nds  appropriate.  A 
similar  point  arose  in  Re  Tindal,  deceased  (9  Times 
L.  Rep.  24).  There  the  new  shares  were  held  to 
be  capital  which  was  to  be  applied  for  the  benefit 
of  all  the  beneficiaries.  In  this  case  there  were 
not  two  distinct  transactions  as  in  JBe  Northage ; 
EUis  V.  Barfield  (64  L.  T.  Eep.  625;  (1891)  W.  N. 
84;  60  L.  J.  488,  Ch.).  There  has  been  no  pay- 
ment  here  hy  the  tenant  for  life  as  in  Bowley  v. 
Unwin  (2  K.  &  J.  138),  and  the  tenant  for  life 
accordingly  has  no  lien.  In  these  circumstances 
the  trustees  were,  we  submit,  wrong  in  treating 
the  allotment  as  dividend  and  assigning  the  new 
shares  without  consideration  to  the  tenant  for 
life.  Bouch  v.  Sproule  (57  L.  T.  Eep.  345 ;  29 
Ch.  Div.  635 ;  12  A.  C.  385)  does  not  appeal-  to  cover 
the  circumstances  of  the  present  case.  Robin- 
son, T.C.,  in  a  case  of  Re  Gumey  (Liverpool  Mer- 
cury, March  17, 1894),  decided  that  a  tenant  for 
life  of  shares  in  this  company  under  a  will  was 
entitled  to  the  full  dividend,  and  that  the  balance 
of  the  proceeds  of  sale  of  the  allotment  of  new 
shares  was  capital. 

Oraham  Hastings,  Q.C.,  and  H.  Terrell  for 
the  trustees. — The  case  is  governed  bv  Bouek  v. 
Bvroule.  When  you  have  a  dividend  declared  it 
all  goes  to  the  tenant  for  life,  whether  it  is  in 
•hares  or  in  cash,  unless  it  is  converted  into 
capital.  Here  the  company  has  not  capitalised 
the  dividend.  The  inquiry  is  one  of  fact.  If  the 
dividend  had  been  received  in  cash,  it  would  hare 
been  handed  over  to  the  tenant  for  life,  and 
•imikrly  it  ought  to  be  when  it  is  paid  in  shares. 
The  question  here  is  not  as  to  the  equity  between 
tenant  for  life  and  remainderman.  There  is  a 
dividend  of  100  per  cent,  and  that  is  alL  See 
Rt  AUbury  ;  Siigden  v.  AUbury,  63  L.  T.  Rap.  576; 
45  Ch.  Div.  237. 


The  case  in  Kay  and  Johnson  (Rowley  v.  Unwin) 
is  not  applicable  here.  It  was  a  case  of  the  crea- 
tion of  a  new  allotment.  There  the  tenant  for  life 
was  entitled  to  say,  You  have  taken  my  income 
and  you  must  return  it  to  me.  In  Re  Northage ; 
Ellis  ▼.  Barfield  (ubt  sup.)  no  such  point  as  this 
was  decided.  In  Re  Tindal  (9  Times  L.  Rep.  24) 
there  was  no  declaration  of  dividends  at  all ;  i2« 
Bartm's  Trust  (17  L.  T.  Rep.  594;  L.  Rep.  5 
Eq.  238)  resembles  Re  Tindal  in  this.  The  facts 
in  the  case  before  Robinson,  Y.C.  are  very 
imperfectly  stated.  The  question  in  all  these 
cases  is  whether  the  company  have  capitalised  the 
dividend.  See  the  judgment  of  Lord  Herschell, 
L.C.  in  Boueh  v.  Sproule  (57  L.  T.  Rep.  at  p.  349  ; 
12  A.  C.  at  p.  397).  In  that  case  the  Lords  found 
that  the  company  intended  to  and  did  capitalise 
the  undivided  profits.  Applying  the  principal  of 
Bouch  V.  Sproule  here,  the  shares  were  dividend  and 
not  capitaJ.  The  new  shares  repi^sent  an  invest- 
ment by  the  tenant  for  life.  In  Re  Northage ; 
Ellis  V.  Barfield  {ubi  sup.),  the  company  did  not 
intend  to  pay  a  dividend  at  all. 

J.  W.  Clydesdale  for  the  personal  representative 
of  the  tenant  for  life. 

Jenkins  in  reply. — The  argument  is  based  on  a 
fallacy.  While  the  trustees  are  holding  shares  a 
benefit  is  declared  to  persons  holding  snares,  not 
to  the  tenant  for  life.  There  is  no  specific  right 
in  the  tenant  for  life  to  say  whether  she  will  take 
cash  or  shares.  I  submit  she  is  not  entitled  to  the 
dividend  qwi  dividend.  ^^^  ^^  ^^ 

July  28. — Stiblino,  J.  delivered  a  written  judg- 
ment as  follows  : — The  question  which  I  have  to 
decide  on  this  summons  is  whether  new  shares  in 
Brunner,  Mond,  sind  Co.  Limited,  allotted  or  offered 
in  Aug.  1893  to  the  trustees  of  the  testator's  will,  or 
the  proceeds  of  the  sale  thereof,  or  any  and  what 
proportion  thereof  respectively,  ought  to  be  treated 
as  capital  or  income  of  the  testator's  estate.  [His 
Lordship  then  stated  the  facts  of  the  case  and 
proceeded:]  It  is  contended  by  the  persons 
entitled  to  the  corpus  of  the  testator's  estate  that 
the  trustees  erred  in  renouncing  their  right  to  the 
shares  in  favour  of  the  tenant  for  life,  and  that 
these  new  shares  either  form  part  of  the  testator's 
estate,  or,  at  all  events,  that  tney  do  so  subject  to 
the  payment  to  the  tenant  for  life  of  the  amount 
of  tbe  dividends  to  which  she  would  have  been 
entitled  if  the  option  of  taking,  the  shares  had 
not  been  exercised.  The  general  principle  applic- 
able is  thus  stated  in  Bouch  v.  Sproule  (57  L.  T. 
Rep.  349;  29  Ch.  Div.  663;  12  App.  Cas.  397) : 
"  When  a  testator  or  settlor  directs  or  permits  the 
subject  of  his  disposition  to  remain  as  shares  or 
stock  in  a  company,  which  has  the  power  either  of 
distributing  its  profits  as  dividend,  or  of  con- 
verting them  into  capital,  and  the  company 
validly  exercises  this  power,  such  exercise  of  its 
power  is  binding  on  all  persons  interested  under 
him  the  testator  or  settlor  in  the  shares,  and  con- 
sequently,what  is  paid  by  the  company  as  divi- 
dend, goes  to  the  tenant  for  life,  and  what  is  pud 
by  the  company  to  shareholders  as  capital  or 
appropriated  as  an  increase  of  the  capital  stock  in 
the  concern  enures  to  the  benefit  of  aU  who  are 
interested  in  the  capital."  It  was  further  laid 
down  by  the  House  of  Lords  in  the  same  case,  that 
in  considering  whether  a  company  has  distributed 
its  accumulated  profits  as  dividends  or  converted 
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them  into  capital,  regard  maat  be  paid  both  to  the 
form  and  suustance  of  the  tranaactiona,  and  that 
Houae  upon  the  question  of  fact  came  to  a  con- 
cluaion  different  from  that  of  the  Court  of  Appeal, 
and  held  that  aharea  allotted  under  circumataiiceB 
which  have  a  reaemblance  to  thoae  of  the  present 
caae,  were  an  accretion  to  the  corpua  of  the  teeta- 
tor'a  eatate  to  no  part  of  which  the  tenant  for  life 
was  entitled.  The  principle  of  law  laid  down  is 
binding  on  me.  The  decision  on  the  question  of 
fact  is  not,  unless  indeed  the  facta  be  subat&nti- 
aHj  the  same,  and  in  my  judgment  there  are 
material  differences  between  the  facts  of  the 
preaent  case  and  those  which  were  dealt  with 
m  Bouch  T.  Sproule.  In  the  first  place  the 
company  had,  in  the  present  case,  assets  not 
actually  employed  in  the  business  amply  sufficient 
to  pay  the  whole  dividend  declared  in  cash. 
The  amount  required  for  the  dividends  was 
331,573{.  8<.  9d. '  Among  the  assets  are  "  cash  in  the 
bank  and  in  hand,"  130,2982. ;  "  debts  owing  to 
the  company,"  146,8992. ;  and  investments  (by 
which  I  imderstand  investments  made  in  pursuance 
of  art.  29k.),  331,8102.  18«.  Id.  Consequently,  by 
application  of  part  only  of  the  cash  and  a  realisa- 
tion of  part  only  of  the  investments,  the  dividends 
declared  might  readily  have  been  paid.  Again, 
the  resolutions  passed  in  Feb.  1893  point  to  an 
increase  of  capital  to  the  extent  of  500,0002.,  which 
much  exceeds  the  whole  dividend  declared ;  not  to 
speak  of  only  one  half  of  the  dividend  being 
declared  on  the  ordinary  aharea.  Those  resolu- 
tions further  contemplate  the  offer  of  the  new 
capital  to  shareholders  in  payment,  as  it  is  called, 
of  the  whole  or  port  of  any  dividend.  I  do  not 
think  it  was  intended  to  capitalise  any  existing 
assets  of  the  company  under  the  guise  of  first 
declaring  a  dividend  and  then  issuing  new  shares 
to  existing  shareholders ;  the  object  was  to  give 
any  shareholder  who  might  desire  it  the  oppor- 
tunity of  increasing  his  liolding  in  the  companv 
(that  being  a  benefit)  and  to  do  so  in  a  way  which 
would  at  once  secure  to  the  company  the  desired 
inoreaae  of  capital  without  putting  the  share- 
holders under  an  obligation  to  find  the  money 
out  of  their  own  pocket.  It  was  in  pursuance  of  the 
powera  conferred,  by  theae  resolutions  that  the 
mrectora  purported  to  act  in  Aug.  1893,  and  the 
concluaion  at  which  I  arrive  on  the  first  question 
of  fact  ia,  that  the  company  by  the  resolutions 
passed  on  the  21st  of  the  month  did  really  intend 
to  distributo  its  accumulated  profits  in  dividends, 
to  the  extent  to  which  those  resolutions  purported 
to  sanction  such  a  division.  In  my  opinion, 
therefore,  the  tenant  for  life  was,  on  the  prmciple 
laid  down  in  Bouch  v.  Sproule  {ubi  sup.),  entitled 
to  the  dividend  declared  by  those  resolutions.  It 
is  said,  however,  that  she  was  entitled  not  merely 
to  this,  but  to  the  shares  allotted  in  respect  of 
dividend.  Thoae  shares  were  not,  however,  in  the 
first  instance  allotted  to  her,  but  to  the  trustees. 
The  option  of  determining  whether  the  offer  of 
those  shares  should  be  accepted  or  not  lay  with 
the  trustees  and  not  with  the  tenant  for  life.  I 
apprehend  that,  under  the  circumstances  of  the 
caae,  it  was  their  duty  to  accept  the  shares,  and 
Lord  Wateon  appears  to  have  been  of  that  opinion 
in  Bouch  v.  Sproule  (67  L.  T.  Rep.  at  p.  351 ; 
12  A.  C,  at  p.  404).  The  question  then  is,  on 
whose  behalf  is  this  option  to  be  exercised  P  on 
behalf  of  the  tenant  for  life  only,  or  of  all  the 
persons  interested  P    If  an  offer  were  made  to  ike 


trustees  unconnected  with  payment  of  anj 
dividend,  the  option  would  have  to  be  exercisei 
on  behalf  of  all  beneficiaries,  and  if  the  instmmait 
creating  the  trust  did  not  authorise  the  retoitioD 
of  the  shares,  it  would  be  the  duty  of  the  trustees 
to  sell  them  and  deal  with  the  proceeds  of  sale  is 
capital.  See  Rowley  v.  Untoin  (2  K.  &  J.  136'.. 
In  that  case  new  shares  designated  "qnarter 
shares "  were  allotted  to  trustees  of  a  marriage 
settlement  in  respect  of  shares  standing  in  th^ 
names.  They  accepted  the  allotment  and  paid 
the  calls  on  the  shares  out  of  the  separate  incooe 
of  the  wife.  The  trustees  afterwards  sold  tt» 
new  shares  and  invested  the  proceeds  in  consols, 
and  it  was  held  that  the  stock  so  purchased  vas 
subject  to  the  truste  of  the  settlement  as  corpus. 
Lord  Hatherlev  said  in  ^ving  judgment  (3  E.  &. 
J.  141) :  "  Witn  regard  to  the  ei^teen  quarter 
shares  there  can  be  no  doubt  that  such  shares 
notwithstanding  the  calls  were  paid  out  of  the 
wife's  sepai-ate  income,  followed  the  trust.  They 
became  subject  to  the  truste  of  the  settletaent  as 
corpus.  It  is  analogous  to  the  case  of  a  tensjit 
for  life  i%newing  leasehold  property,  and  advanc- 
ing money  for  the  fine  due  on  the  renewal  A 
tenant  for  life,  under  such  circumstances,  would 
only  have  a  charge  on  the  property  for  the 
amount  so  advanced.  I  must  declare  that  the 
stock  purchased  with  the  proceeds  of  sale  of  the 
eighteen  quarter  shares  is  subject  to  the  trusts  of 
the  settlement,  the  plaintiff  having  a  lien  tbereon 
for  the  amount  of  calls  paid  out  of  her  separate 
income."  In  the  present  case  the  dividend  was 
declared  and  the  option  offered  simultaneously : 
but  still  it  seems  to  me  that  the  principle  laid 
down  in  Boteley  v.  Unwin  is  applicable,  and  that 
the  proceeds  of  sale  should  be  applied  in  payment 
first,  of  the  dividend  (to  which  the  tenant  for  life 
is  entitled  by  reason  of  the  acte~  of  the  company), 
and  the  balance  ought  to  be  applied  as  capital ; 
and  this  appeal's  to  have  been  the  view  taken  by 
North,  J.  in  Be  Northage ;  Ettit  v.  Barfield  (64 
L.  T.  Rep.  625  ;  60  L.  J.  488.  Ch. :  (1891)  W.  N.  84). 
and  Ghitty,  J.  in  Be  Tindal  (9  Times  L.  Rep.  341- 
It  was  indeed  held  by  the  Court  of  Appeal  in 
Bouch  V.  Sproule  {uM  sup.),  that  the  tenant  for  life 
was  entitled  to  the  shares.  I  find,  however,  no 
approval  of  this  view  in  the  House  of  Lords, 
and  Lord  Bramwell  expressly  dissente  from  it 
Since  the  argument  I  have  (at  my  own  re- 
quest) been  furnished  by  the  parties  with  state- 
mento  of  the  prices  of  these  shares  as  given  in 
the  Liverpool  weekly  ofiScial  share  lists,  from 
which  it  appears  that  so  soon  as  the  old  shares 
wei'e  quoted  ex-dividend  (including  the  option  as 
to  new  shares)  there  was  a  very  considerable  &U 
in  the  price  of  the  old  shares  which  oontinned  up 
to  the  date  of  allotment ;  the  depreciation  some- 
what exceeding  the  price  of  the  new  shares.  If  it 
be  the  fact  as  stated  by  one  of  the  parties  that 
there  was  a  rise  in  the  spring  in  anticipation  ol 
such  an  allotment,  it  doea  not  seem  to  me  to  affect 
the  i-esult.  I  am  of  opinion  therefore,  that  the 
tenant  for  life  was  not  entitled  to  any  portion  of 
the  proceeds  of  sale  beyond  the  amount  of  the 
dividend. 

Solicitors:  for  the  trustees,  Indermaur  and 
Brown,  for  Gardner  and  Son,  Manchester;  for  the 
plaintiffs  Taylor,  Hoare  and  Taylor,  for  A.  and 
J.  E.  Fletcher,  Northwich;  forperaonal  rqae- 
sentativesof  the  tenant  for  life.  W.  B.  GUuier,{or 
W.  Bancroft,  Northwich. 
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Thursday.  Nov.  8,  1894. 

(Before  Stiblino,  J.) 

Debnet  v.  Eckett.  (a) 

WUl  —  LeaaeholAs — Expenaea   of  repair,  whether 

payable  out  of  corpus  or  income. 
T.D.  by  his  v>Ul  gave  (inter  alia)  the  residue  of  his 
leasehold  property  upon  trust,  out  of  the  rents  to 
pay  eerlatn  annuities,  with  a  proviso  that  before 
any  payment  on   account  of  the   annuities  his 
trustees  should,  out  of  the  rents  and  profits,  pay 
aU  the  costs,  charges,  and  expenses  incurred  by 
his  trustees  inpeiyorming  the  trusts  of  his  wilt, 
the    annuities,  if   necessary,    abating    propor- 
tionately.   And  the  testator  gave  the  corpus  of 
the  residue  of  his  property  as  therein  mentioned. 
After  T.  D.'s  death  portions  of  his  leasehold  pro- 
perty were  from  time  to  time  sold  in  an  adminis- 
tration suit  and  the  proceeds  paid  into  court. 
In  1892  the  trustees,  in  compliance  with  a  notice 
from  the  lessors,  executed  repairs  to  some  of  the 
unsold    leasehold   property,  the    cost   of  which 
exceeded  the  value  of  the  residue  of  their  term. 
Held,  that  the  cost  of  repairs  was  payable  out  of 
the  income,  and  not  out  of  the  proceeds  of  sale  of 
leaseholds  standing  in  court. 
This    -was     an    adjourned    summons     in     an 
administration  action,  raising  (among  others)  the 
question  whether  the  costs  of  certain  repairs  to 
leasehold  property  of  a  testator  ought  to  oe  paid 
out  of  fnnds  in  court,  being  proceeds  of  sale  of 
other  leasehold  property  of  the  testator,  or  must 
be  borne  by  the  income  of  the  leasehold  estate. 

Thomas  Debney  by  his  will,  dated  the  5th  Jan. 
1811,  bequeathed  {inter  alia)  ail  the  residue  of  his 
leasehold  houses  and  propeity  whatsoever  and 
wheresoever  to  his  trustees  upon  trust  to  receive 
the  rents  and  profits  thereof,  and  to  pay  there- 
out certain  legacies  and  annuities,  and  he  directed 
his  trustees,  before  making  any  payments  on 
account  of  the  said  annuities,  to  discharge  and 
pay  out  of  the  said  rents  and  profits  "  all  the 
«OBts,  charges,  and  expenses  incurred  by  my  said 
trustees  in  the  performance  of  the  trusts  of  this 
my  will,"  and  in  case  there  should  not  remain 
after  such  payments  as  last  mentioned,  a  sufficient 
balance  to  pay  all  the  annuities  in  full,  he  further 
directed  that  the  said  annuities  should  abate 
proportionately  and  be  paid  pro  rata,  and  after 
the  death  of  all  the  annuitants  the  t^tator  gave 
the  corpus  of  the  residue  as  therein  mentioned. 

The  testator  died  in  the  year  1841  leaving 
isonsiderable  leasehold  property. 

In  the  year  1850  a  sxiit  was  commenced  in  the 
Court  of  Chancery  for  administration  of  the 
testator's  estate,  and  portions  of  the  leasehold 
property  were  subsequently  sold  from  time  to 
time  and  the  proceeds  paid  into  court. 

In  the  year  1892  the  lessors  of  certain  leasehold 
property  of  the  testator  still  remaining  unsold 
gave  notice  to  the  trustees  of  the  will  to  put 
the  property  in  repair  in  accordance  with  the 
covenants  in  their  lease. 

The  trustees  accordingly  executed  the  necessary 
wpairs  at  a  cost  greater  than  the  value  of  the 
i«sidne  of  the  term  of  the  lease. 

There  was  an  intestacy  as  to  the  ultimate  gift 
of  the  corpus  of  the  testator's  residue.  The 
Ksidue  comprised  no  real  estate,  and  it  therefore 
P«»ed  to  the  next  of  kin. 

(<)  B<port«d  by  J.  Sanderson,  Esq.,  Barrister-at-Law. 


The  plaintiff,  an  annuitant  under  the  will,  on 
behalf  of  herself  and  the  other  annuitants,  now 
asked  by  the  present  summons  that  the  costs  of 
the  repairs  effected  by  the  trustees  should  be  paid 
out  of  the  proceeds  of  sale  of  the  testator's  lease- 
hold estate  now  in  court. 

Grovenor  Woods,  Q.C.  and  Methold  for  the 
summons. — The  expenses  incurred  here  are  extra- 
ordinary expenses.  The  expression  in  the  will, 
"  costs,  charges,  and  expenses  incurred  by  my 
said  trustees,"  relates  only  to  the  ordinary  and 
periodical  expenses  incurred  about  the  trust.  It 
would  not  be  right  to  throw  this  burden  on  the 
income,  amounting  as  it  does  to  a  sum  greater 
than  the  value  of  the  leasehold  property  itself : 
Be  Courtier  ;  Cole  v.  Courtier,  55  L.  T.  Eep.  574 ; 

34  Ch.  Div.  136 ;  66  L.  J.  360,  Ch.  j 
Re   Baring ;  Jeune  v.  Baring,  67  L.  T.  Eep.  702 ; 
(1893)  1  Ch.  61. 

Arthur  Morton  for  the  next  of  kin. — The 
expenses  here  are  ordinary  and  arise  under  the 
lessees'  covenants.  They  ought  to  be  borne  by 
income.  The  cases  cited  by  the  applicants  are 
distinguishable,  for  in  both  of  those  cases  the 
gift  of  the  leaseholds  was  to  trustees  upon  trust 
for  the  respective  tenante  for  life  without  more. 
The  gift  here  is  charged  with  the  payment  of 
costs,  charges,  and  expenses,  as  was  the  case  in 
Re  Baring  in  respect  of  the  residue.  That  part 
of  Kekewich,  J.'s  judgment  therefore  favom"s  the 
contention  of  the  trustees. 

Ctraham  Bastings,  Q.G.  and  Fooks  for  the 
trustees. 

Stiblino,  J. — I  think  these  expenses  are 
payable  out  of  income.  It  was  the  duty  of  the 
trustees  to  keep  the  property  in  good  repair,  from 
time  to  time  paying  for  such  repairs  out  of  rents 
and  profito,  the  annuities  abating  if  necessary.  The 
fact  that  the  rtpairs  have  all  been  done  at  one 
and  the  same  time  does  not  affect  the  question  as 
to  what  fund  ought  to  bear  them.  If  the  property 
had  been  in  a  dilapidated  state  at  the  death  of  the 
testator,  that  might  have  made  a  difference,  bear- 
ing in  mind  the  decision  in  Re  Courtier ;  but  there 
is  nothing  to  show  that  that  was  the  case.  Under 
these  circumstances  I  am  of  opinion  that  the  case 
falls  within  the  judgment  of  Kekewich,  J.  in  Be 
Baring ;  that  the  expression,  "  costs,  charges,  and 
expenses  incurred  by  my  said  trustees  in  the 
performance  of  the  trusts  of  this  my  will,"  includes 
the  cost  of  repairs  of  this  nature,  and  consequently 
I  shall  make  no  order  on  this  part  of  the 
summons. 


Solicitors : 
Sons. 


Johnson  and  Masters ;  Hughes  and 


July  11, 12, 17, 18, 19,  24,  and  Aug.  11, 1894. 
(Before  Kekewich,  J.) 

Eliot  v.  The  Matob,  Aldbbhen,  and  Bub- 
qe88es  of  the  citt  and  cottntt  of 
Bristol,  (a) 

Lands —  Title — Parish — Corporation — Possession 
and  acts  of  ownership — Presumption  of  grant- 
Rent — Quit  rent  or  rentcharge. 

Where  a  feoffee  of  parish  lands  alleged  thai  from 
the  time  of  legal  memory  a  churchyard  had  been 
vested  in  the  feoffees  upon  trust  for  tJie  vestry, 
subject  to  a  rentcharge  of  SI.  6s.  8d.,  and  that  the 

(a)  Beported  by  Fbancu  E.  Adt,  Eaq.,  Bucif  tar-«t-L«i 
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corporation  had  been  tenanis  of  the  vestry  at  a 
rent  of  1502.  per  nnnum  since  1838,  tchieh 
tenancy  had  expired,  and  claimed  a  declaration 
accordingly : 
Held,  that  there  were  two  exceptions  to  the  goieral 
propotitionthat  long-continttedand  uninterrupted 
possession  and  acts  of  owner  ship  must  be  referred 
to  a  good  title,  namely,  first,  the  title  itself  must 
he  good  at  law ;  secondly,  there  cannot  be  made 
a  presumption  contrary  to  proved  fact ;  that  it 
was  possible  to  presume  a  grant  to  feoffees  in 
trust,  which  might  properly  and  legally  enure 
for  the  benefit  of  the  parish  :  but  that  as  a  fact 
a  conveyance  dated  the  18th  May  1627  passed  the 
fee  of  the  churchy ard  to  the  corporation,  and  that 
the  plaintiff'  held  the  land  at  tenant  of  the  corpo- 
ration at  a  yearly  rent  of  31.  6s.  od.,  and  the 
eourt  could  not  infer  that  thi*  small  sum  was  a 
quit  rent  or  rentcharge,  and  the  com  of  Reynolds 
V.  Beynolds  (12  Ir.  Eq.  Rep.  172)  did  not  apply. 

The  plaintiff  in  this  action  was  the  Ber. 
William  Eliot,  vicar  of  Holy  Trinity,  Bourne- 
mouth, who  sued  in  his  capacity  of  surviving 
feoffee  of  the  parieh  lands  of  St.  James's,  Bristol, 
of  which  church  he  was  sometime  incumbent. 
The  action  was  substantially  that  of  the  vestry. 
The  defendants  were  the  Corporation  of  Bristol. 
The  action  was  brought  to  determine  the  title  to 
a  piece  of  land  now  used  and  known  as  the  Hay- 
market,  but  formerly  part  of  St.  James's  church- 
yard. The  plaintiff  alleged  that  from  the  time  of 
legal  memory,  that  is  to  say  since  1189,  the  year 
of  the  accession  of  King  Richard  I.,  such  land 
had  been  vested  in  feoffees  \ipon  trust  for  the 
vestry,  subject  to  a  rentcharge  of  3Z.  6s.  Hd.  per 
annum,  and  that  the  corporation  had  been  tenants 
of  the  vestry  at  a  rent  of  1502.  per  annum  since 
1838,  which  tenancy  had  expired. 

The  corporation  pleaded  that  the  parish  held 
the  land  in  question  as  their  yearly  tenants  at  the 
yearly  rent  of  32.  6a.  Sd.,  that  they  themselves 
were  sub-tenants  of  the  parish  at  the  yearly  rant 
of  1502.,  that  such  tenancy  and  sub-tenancy  had 
expired,  and  that  the  corporation  were  entitled  to 
the  land  in  fee  simple. 

It  appeared  that  the  Benedictine  priory  of  St. 
James,  Bristol,  was  founded  by  Robert  Earl  of 
Gloucester,  who  died  in  1147,  and  made  a  cell  to 
Tewkesbury  Abbey. 

About  1175  William  Earl  of  Gloucester  granted 
in  frankalmoign  to  the  church  of  St.  James  the 
annual  fair  which  he  then  had  at  Bristol. 

Early  in  the  fourteenth  century  the  church  had 
become  parochial  as  well  as  conventual,  and  the 
proctors,  that  is,  the  churchwardens,  began  to  let 
the  churchyard  where  the  fair  was  held. 

On  the  Feast  of  St.  Andrew  (47  Edw.  3  (1374) 
a  deed  was  entered  -  into  between  the  Abbot 
(Chesterton)  of  Tewkesbury,  the  prior  (De  Norton) 
of  St.  James,  Bristol,  and  the  parishioners,  pro- 
viding that  the  parishioners  should  have  increased 
services  and  further  parochial  rights  in  the  church, 
and,  in  particular,  specifying  that  a  holy-water 
clerk  (elericus  aquat  bagulus)  should  be  appointed 
and  endowed  with  [cum)  a  moiety  of  the  profits 
of  the  fair. 

For  the  vestry  it  was  contended  that  this  provi- 
sion,  coupled  with  the  letting  by  the  church- 
wardens, pointed  to  the  fair  being  previously  the 
property  of  the  parish. 

The  corporation,  on  the  other  hand,  siibmitted 


that  the  effect  of  the  deed  was  a  grant  by  tlie 
i-eligious  houses  to  the  parish. 

For  nearly  two  centuries  the  parish  went  on 
letting  the  churchyard,  and  exercising  acts  d. 
ownership  over  it,  until  the  dissolution  of  the 
monasteries  under  Henry  VIII.  The  Abbey  »«re 
the  i-ectors,  and  pix>vided  all  the  parochial  mimt- 
trations  in  the  church,  there  being  no  vicar. 

In  1543  the  King  by  letters  patent  graated  to 
Henry  Brayne,  a  I^sndon  citizen,  the  bouse,  and 
site  of  the  dissolved  priory,  together  with  the  lay 
rectory  and  advowson,  subject  to  the  provision  of 
a  chaplain's  stipend  to  serve  the  church.  The  lay 
rectory  and  advowson  descended  from  Heniy 
Brayne  to  Sir  Charles  Geixard,  by  whom  it  ms 
sold  to  the  corporation  of  Bristol  in  1626. 

The  evidence  showed  that  ever  since  1570  the 
payment  was  made  of  32.  68.  8d.  (five  marks)  a 
year,  sometimes  with,  but  more  often  without,  a 
couple  of  capons  by  the  parish  to  the  lay  rectois, 
this  payment  being  variously  described  in  the 
accounts  and  receipts  as  "  tithes."  "  chief  rent," 
'•  fee  farm  rent,"  or  simply  "  rent." 

In  the  time  of  Sir  Charles  Gierrard  there 
appeared  to  have  been  a  lease  granted  of  the 
rectory  to  the  parish,  which  lesise  continued  after 
the  purchase  by  the  corporation,  and  consequently 
the  parish  nominated  the  chaplain  or  minister 
during  its  continuance.  It  appeared  that  until 
the  augmentation  by  Queen  Anne's  Bounty  the  | 
living  was  a  donative.  It  is  now  a  perpetual 
curacy. 

A  series  of  litigations  in  the  Star  Chamber  and 
the  Courts  of  Chancery  and  Queen's  Bench  took 
place  between  the  lay  rectors  on  the  one  side  and 
the  parish  on  the  other,  and  in  1681-83.  on  a  bill 
in  Chancery  by  the  oorporation  against  the  parish 
to  try  the  title  to  the  fair  pivfits,  the  Lord  Chan- 
cellor (Nottingham)  directed  an  issue  to  be  tried 
at  the  Bristol  Assizes ;  but  the  corporation  neg- 
lected to  proceed  with  it. 

After  the  coming  into  operation  of  the  Mnni- 
cipal  Reform  Act  1835,  pursuant  to  that  Act.  the 
corporation  under  a  conveyance  of  the  10th  June 
1839,  sold  and  conveyed  the  advowson  to  Mr.  John 
Soandrett  Heuiord,  whose  trustees  are  the  present 
patrons. 

There  appeared  to  be  a  question  whether  or  not 
such  conveyance  passed  the  lay  rectory :  but  for 
the  purposes  of  the  present  action,  it  was  admitted 
by  the  vestry  that  the  continuous  receipt  by  the 
corporation  of  32.  6«.  8d.  had  given  them  a  pos- 
sessory title  to  the  rent,  whether  composition  for 
tithes  or  not. 

In  1838  the  corporation,  who  under  the  pro»i- 
sions  of  a  local  Act  had  power  to  abolish  the  fair, 
with  the  consent  of  the  owners,  entered  into  nego- 
tiations with  the  vestry  for  the  lease  of  the  lisd, 
which  it  was  finally  agreed  was  to  be  at  1502.  per 
annum  for  a  term  not  to  exceed  ninety-nine  yews, 
and  it  was  said,  expressly  admitted  the  title  of  the 
"  churchwardens,  vestry,  and  feoffees."  No  lease, 
however,  was  executed ;  but  the  corporation  had 
ever  since  paid  the  parish  the  yearly  rent  of  1502., 
receiving  nom  the  latter  32.  68.  8d.  per  annum. 

Warmington,  Q.O.,  Scnry  Terrell,  and  Thwuam 
for  the  plaintiff.— From  1^  until  the  29th  Sept 
1893  the  defendants  have  been  in  poBsession  of 
the  land  as  equitable  lessees  of  the  plaintiff  st  * 
yearly  rent  of  1502.  We  contend  that  the  parish 
of  St.  James  have  acquired  an  indefeasible  title 
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under  the  Statute  of  Limitations.  Then  from 
the  jear  1570  the  plaintiff  or  his  predecessors 
have  paid  to  the  defendants  the  sum  of  32.  6s.  8d., 
and  we  say  that  the  payment  of  this  small  fixed 
sum  is  evidence  of  a  quit  rent,  or  chief  rent,  or 
composition  for  tithe,  and  not  of  an  annual 
tenancy : 

Doe  d.  Whiltick  v.  Johtuon,  Gow,  173 ; 

Attorney-General  v.  Stephens,  6  De  G.  M.  &  G. 
Ill; 

Attorney-General  v.  Lord  Hotham,  1  T.  &  E.  209. 

The  court  should  presume  a  lost  grant : 

Goodman  v.  Mayor  of  Saltaah,  48  L.  T.  Bep.  239  ; 

7  App.  Cas.  633  ; 
Haigh  v.  Weet,  69  L.  T.  Eep.   165 ;  (1893)  2  Q.  B. 
19. 
As  to  frankalmoign : 

Law  Qnarterly  Review,  vol.  7,  354 ; 
Qreentlade  v.  Derby,  18  L.  T.  Bep.  463 ;  3  Q.  B. 
421. 

Cozens-Rardy,  Q.C.,  Benshaw,  Q,C.,  and  Ingpen 
for  the  defendants. — The  pay  ment  otSl.6$.8d.  began 
as  an  annual  rent  service  in  157U,  and  the  annual 
tenancy  has  continued  ever  since.  The  various 
litigations  have  been  futile  and  prove  nothing. 
Then,  as  the  corporation  have  been  in  possession 
by  their  tenants,  the  Statute  of  Limitations  has 
no  operation.  If  necessai-y  we  are  entitled  to  set 
np  as  a  defence  that  the  arrangement  of  1838  was 
entered  into  under  a  mistake  as  to  our  true  legal 
position : 

Clark  V.  Adie,  36  L.  T.  Rep.  923 ;  2  App.  Cas.  423. 
As  to  perpetual  curacies : 

Steer's  Parish  Law,  5th  edit.,  p.  78 ; 

Bingham  v.  Bingham,  11  Ves.  sen.  126  ; 

Jones  V.  Clifford,  35  L.  T.  Bep.  987 ;  3  Ch.  Div. 
779. 
Warmington,  Q.C.  in  reply. — From  the  four- 
teenth century  to  1893  the  parish  have  been  in 
posssesion  of  the  land  through  their  tenants,  the 
corporation,  and  during  that  period  have  taken 
all  the  rents  and  profits  of  the  property : 

Doe  d.  Manton  v.  Austin,  9  Bing.  41. 

Payment  of  a  smaU  annual  sum  is  no  evidence  of 
tenancy : 

Reynold*  v.  Reynoldt,  12  Ir.  Eq.  Bep.  172. 
As  to  Steer's  Parish  Law : 

Duie  of  Portland  v.  Bingham,  1  Ha^gaid'a  ConBigt. 
Bep.  157,  162.  ^^^  ^^  ^^ 

Jug.ll. — Kekewich,  J. delivered  the  following 
written  judgment : — The  real  difficulty  of  this  case 
consists  in  the  fact  that,  during  at  least  the 
greater  part  of  the  long  period  over  which  our 
investigations  have  extended,  neither  of  the  con- 
tending parties  appears  to  have  appreciated  their 
rights,  and  certainly  have  not  asserted  them  in 
precise  or  tangible  form.  The  plaintiff,  on  behalf 
of  the  parish  of  St.  James,  Bristol,  says  that  the 
piece  of  land  in  question,  which  it  is  convenient 
to  style  "  the  churchyard,"  has  from  time  imme- 
morial been  ttieir  property,  subject  only  to  an 
annual  charge  of  the  character  of  a  quit-rent  of 
32.  6t.  8d.,  and  that  it  has  been  vested  from  time 
to  time  in  the  feoffees  of  the  pai-ish  lands.  Yet 
nptil  the  10th  July  1839  it  was  never  specified  in 
any  conveyance,  and  this,  notwithstanding  that 
.the  parcels  comprised  in  tjie  successive  deeds  are 
set  out  with  painful  accuracy  and  without  any 


sweeping  clause  which  might  pass  property  not 
particulai'ly  described.  Observe,  too,  that  the 
churchyard  is  frequently  mentioned  in  these 
deeds,  and  once  at  least  as  the  boimdaTy  of  land 
conveyed,  so  that  it  cannot  be  regarded  as  not 
present  to  the  successive  draftsmen.  Observe, 
further,  that,  when  the  churchyard  is  at  length 
conveyed  by  specific  description,  there  is  no  recital 
to  explain  Uiis  novel  addition  to  the  parcels  which 
is  made  at  the  far  end  of  the  first  scnedule  to  the 
conveyance  of  the  10th  June  1839  in  terms 
strongly  contrastuig  with  the  precision  of  the 
descriptions  preceding  and  following  it.  There- 
fore the  plaintiff  who  treats  a  paper  title  as  a 
weakness  in  the  defendants'  case  cannot  rely  on 
any  such  title  as  a  source  of  strength  to  his  own. 
What  he  does  rely  on  is  a  presumption  of  right 
which  he  says  ought  to  be  made  in  favour  of  long- 
continued  possession  and  many  and  frequent  acts 
of  ownership.  It  is  not  easy — indeed,  I  am  not 
sure  that  it  is  possible  here — ^to  distinp^ish  be- 
tween possession  and  acts  of  ownership.  Thai> 
the  plamtiff  and  his  predecessors  in  title,  i-epra- 
senting  the  parish,  have  been  in  physical  posses- 
sion of  the  churchyard  is  true,  and  that  they  have 
exercised  divers  acts  of  ownership  is  equally  true; 
but  the  acts  of  ownership  are  just  those  which 
would  be  justified  by  and  be  consequent  on,  pos- 
session ;  and  it  seems  to  me  that  the  two  alleged 
grounds  of  presumption  must  really  be  treated  as 
one.  So  long  as  the  annual  fair  was  maintained, 
■  it  probably  would  not  have  been  competent  to  the 
parish,  or  any  other  owner  of  the  churchyard.  t{> 
exercise  any  further  acts  of  ownership  therein 
than  were  exercised  by  the  j)ari8h  for  more  years 
than  thera  is  any  occasion'  to  reckon,  and  one 
need  not  specify  them.  In  addition,  however, 
they  did  some  things,  such  as  granting  the  ri^ht 
to  make  openings  into  the  churchyard,  which 
equally  point  to  kgal  proprietorship  of  the  land 
and  enhance  the  weight  of  the  others.  It  is  fo>- 
cibly  urged  that  the  court  ought,  if  possible,  to 
find  a  legal  origin  for  such  long-continued  and 
uninteiTupted  acts,  and  it  is  hardly  necessaryto 
refer  to  cases  to  support  that  argument.  The 
judgments  of  Charles,  J.  and  the  Court  of  Appeal, 
in  Haiah  v.  Wett  (69  L.  T.  Rep.  165 ;  (1893)  2 
Q.  B.  19)  afford  convenient  and  potent  illustra- 
tions of  the  law  on  this  point,  but,  of  course,  only 
developed  or  applied  the  authority  of  other  cases 
which  were  cited  or  noticed.  There  seem  to  me 
to  be  two  definite  exceptions  to  the  general  propo- 
sition that  long-continued  and  uninterrupted  pos- 
session and  acts  of  ownership  must  be  referred  to 
a  good  title.  First,  the  title  itself  must  be  good 
in  law.  That  may  be  illustrated  in  this  manner : 
If  the  proper  inference  from  the  facts,  and  merely 
as  a  matter  of  fact,  were  that  there  was  at  some 
time  a  grant  to  the  inhabitants  of  a  parish,  that 
inference  could  not  properly  be  made,  because 
such  a  grant  would  not  be  good  in  law.  In  Good- 
man V.  The  Mayor  of  Saltask  (48  L.  T.  Rep.  239 ; 
7  App.  Cas,  633)  the  House  of  Lords  avoided  this 
difficulty  by  presuming  a  grant  to  cei'tain unknown 
persons  in  trust  for  the  benefit  of  those  who  could 
not  take  directly.  But  the  pains  which  their 
Lordships  took  to  make  the  presumption  in  this 
manner  shows  that  it  could  not  have  been  done 
othei-wise.  Secondly,  there  cannot  be  made  a  pre- 
sumption contrary  to  proved  fact.  Presumption  is 
intended  to  supplement  or  take  the  place  of  proof, 
and  cannot  hold  good  against  it.    It  is,  of  course. 
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possible,  in  dealine  with  a  complicated  state  of 
facts,  and  of  conflicting  evidence,  oral  or  docn- 
mentiu-y,  to  hold  one  proof  to  be  negatived  by 
another,  and  certain  facts  to  be  incompetent  to 
outweigh  others  of  a  different  character ;  but  if, 
on  a  thorough  review  of  all  the  facts,  the  court 
arrives  at  a  conclusion  of  proof,  it  is  impossible, 
in  my  opinion,  to  establish  a  presumption  against 
it.    The  plaintiff's  case  does  not,  I  think,  offend 
agaiiLst  the  first  of  these  exceptions.     In  other 
words,  it  is  possible  here  to  presume,  as  in  Good- 
man V.  The  Mayor  of  Saliash,  a  grant  to  feoffees 
in  trust  which  might  properly  and  legally  enure 
for  the  ))enefit  of  tne  parish,  and  no  more  need  be 
said  under  this    head.      The    second    exception 
raises  a  question  of  greater  difficulty,  which  must 
be  discussed  more  at  length ;  and  for  this  purpose 
I  now  proceed  to  examine  the  facts  which  consti- 
tute the  defendants'  title.    To  clear  the  way  and 
to  explain  what  might  otherwise  appear  to  be  an 
omission,   let  me  here  state    that  I  have  been 
unable  to  derive  any  material  assistance  from  the 
divers  proceedings,  whether  in  the  Star  Chamber, 
the  Court  of   Chancerr,  the  Court  of  Queen's 
Bench,  or  elsewhere,  which  were  mentioned  and 
commented  on  in  the  course  of  the  argument. 
Those  proceedings  are  interesting,  and  are  closely 
connected  with  the  matter  in  hand,  and  as  one 
reads  them  one  naturally  expects  them  to  be,  in 
the  result,  of  the  greatest  utility  towards  the 
determination  of   the  question  now  falling  for 
decision;   but,  after  studying  them  again  since 
the  conclusion  of  the  argument,  I  am  satisfied 
that  it  is  impossible  to  rely  on  them  as  really 
determining,  or  even  .indicating  the  proper  deter- 
mination of  that  question.     A  similar  remark  is 
applicable  to  the  deed  of  1374    It  is  a  curious 
and  interesting  document,  and  it  may  be  capable 
of  the  interpretation  which  the  plaintiff  endea- 
voured to  attribute  to  it;  but  I  do  not  see  my 
way  to  adopting  that   interpretation  as  neces- 
sarily correct,  and  from  any  other  point  of  view 
it    decides  nothing.      It  is   beyond   doubt,  and 
was  practically  admitted,  that    the    defendante 
have  a  paper  title.    In  other  words,  they  produce 
conveyances  extending  over  a  long  series  of  years 
and  operating  to  pass  the  property  in  question  to 
those  thi-ough  whom  they  claim  and  themselves. 
This  title  can  be  traced  back  to  a  grant  from  the 
Crown  on  the  dissolution  of  the  monasteries  ;  but 
it  is  sufficient  now  to  refer  to  the  deed  of  the  18th 
May  1627,  the  contente  of  which  refute  the  sug- 
gestion that  what  has  passed  to  the  defendante  is 
not  the  ownership  in  fee  of  the  churchyard,  but 
something  essentially  different,  such  as  a  rectory 
or  advowson.    The  deed  of  the  18th  May  1627  is 
a  conveyance  by  Sir  Charles  Gerrard  to  certain 
persons  who  undoubtedly  represented  the  city  of 
Bristol.    It  purporte  to  convey  divers  properties 
described  in  general  terms  "  together  with  all  that 
ground  or  churchyard  within  the   said  city  of 
Bristol  commonly  called  or  known  bv  the  name 
of  St.  James's  Churchyard,  and  also  all  and  every 
the  rents,  pensions,  or  yearly  payments  hereafter 
following — that  is  to  say,  31.  oa.  8d.  and  one  couple 
of  capons  due  and  payable  by  and  upon  one  demise 
or  grant  made  of  the  said  churchyard  and  tithes 
of  the  rectory  of  St.  James's  aforesaid  for  divers 
years  yet  to  come."    There  is  a  covenant  by  Sir 
Charles    Gerrard     against    incumbrances,    from 
which  is  specially  excepted  a  lease  or  grant  of  his, 
of  which  ten  years  were  yet  to  come,  of  the  rectory 


or  parsonage  of  St.  James's  reserving  payable  tix 
sum  of  32.  6t.  Sd.  and  one  couple  of  capons-    Tboe 
is  also  an  allusion  to  the  same  lease  in  the  cove. 
nant  for  further  assurance,  where  it  is  described 
as  the  said  lease  before  excepted  of  the  chnrchyard 
and  tithe.     It  is  open  to  observation  that  these 
references  to  the  lease  are  not  altogether  in  the 
same  langua^,  and,  like  the  recmpte  and  other 
documents  presently  to  be  mentioned,  are  vague 
in  their  statemente  of  the  subject-matter,  but  the 
covenante  must  necessarily  t^ate  to  the  parcels, 
and  there  the  description  is  sufficiently  precise. 
Of  all  the  interesting  and  important  documents, 
numerous  as  they  are,  to  wnich  reference   has 
been  made,  the  most  interesting  and  important  of 
all  are  the  receipte  produced  by  the  plaintiff  and 
the  entries  in   the  parish   books  connected  with 
them.    It  is  by  no  means  clear  that  the  annnal 
sum  of  31.  6s.  ad.  was  paid  for  the  first  time  in 
1570 ;  but  it  was  then  paid  in  i-espect  of  a  new 
lease  which  may  or  may  not  have  been  the  first 
demise  of  the  premises  comprised  therein.     Not- 
withstanding that  receipte  are  missing  for  occa- 
sional years,  it  may  be  accurately  ssdd  that  tUs 
gTiTinii.1  sum  has,  without  doubt,  been  paid  year  by 
year  from  1570  until  now.    One  must  inquire  hy 
whom,  to  whom,  and  in  re^oect  of  what  this  pay- 
ment has  been  so  made.    That  it  has  been  paid 
by  the  parish  is  perfectly  clear ;  and  that  it  has 
been  paid  to  the  defendante  and  their  predecessors 
in  title  is  also  clear.     But  observe  further,  that 
those  who  have  received  it  are  the  persona  who. 
according  to  the  paper  title  above  mentioned,  were 
for  the  time  being  entitled  to  the  chnrchyard,  and 
that  it  was  first  paid  to  the  defendante  when  the 
churchyard  was   first   conveyed   to  them.     This 
points  to  the  inference  that  the  payment  was  made 
to  the  defendante  and  their  predecessors  in  title  in 
respect  of  that  which  was  so  conveyed,  especially 
as  the  origin  of  the  payment  is  traced  to  a  lease 
granted  by  him  who  for  the  time  being  repre- 
sented their  title.    But  it  is  not  entirely  a  matter 
of  inference.    It  appears  that  what  may  be  called 
the  original  le&se  was  of  "  the  chuiichyard,  privie 
tithe,  tithes  of  orchard,  gardens,"  &c. ;  and.  not- 
withstanding some  stirange  varieties  in  the  de- 
scription of  the  property  in  respect  of  which  the 
payment  was  made — varieties  which  it  is  extremely 
difficult  to  understand  or  explain — there  has  been 
for  three  centuries  a  constant  reference  to  the 
churchyard  as  being  part  of.  and  I  think  the  pre- 
dominant  part   of,  the   property  for  which  the 
32.  68.  Sd.  was  payable  and  paid.    It  seems  to  me 
that,  in  a  case  Uke  this,  while  endeavouring  to 
attribute  due  weight  to  every  fact,  and  not  daring 
to  leave  alone  a  word  of    possible  importance 
treated  by  itself,  yet  one  tamst  not  allow  slight 
varieties  of  language,  or  additions  not  directiv 
affecting  the  substance,  to  warp  conclusions  which 
are  otherwise  fairly  deducible  from  documenteorad- 
mitted  or  proved  facte.  Neglecting,  therefore,  after 
full  consideration,  smaller  items,  these  three  facts 
are,  to  my  mind,  prominent  in  the  history  of  this 
case — first,  that  the  parish  has  been  in  possessioii 
of  the  churchyard  for  upwards  of  three  centuries: 
secondly,  that  during  that  period  they  have  piud 
an  annual  sum  of  32.  6a.  8<2.  in  respect  of  it;  and, 
thirdly,  that  this  annual  sum  has  been  paid  to 
those  who  have  shown  a  title  to  the  land.    Add  to 
this  that  there  is  evidence  in  the  documents  of  the 
original  lease  of  1670  having  been  from  time  to 
time  renewed;   and  that,  apart  from  otier  re- 
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newals  by  their  predeceasore  in  title,  one  new 
demise  was  granted  in  1684  bj  the  defendants 
themselvea,  and  then  you  have  advanced  a  long 
way  towards   the  conclusion  that    the   plaintiff 
holds  the  land  as  tenant  of  the  defendants  at  an 
anTinal  rent  of  32.  68.  8d.     Two  arguments  on  the 
part  of  the  plaintiff  require  notice  here.    First,  it 
is  said  that  receipts  for  31.  6s.  8d.  only  avail  to 
prove  that  these  sums  were  actually  paid,  and  do 
not  prove  that  they  were  paid  for  rent.    It  does 
not,  I  think,  lie  in  the  mouth  of  the  plaintiff  to 
say  this.     He,  representing  the  parish,  produces 
a  large  number  of  receipts  in  which  the  31.  6«.  Sd. 
is  stated  to  have  been  paid,  not  only  as  rent  but 
as  rent  for  the  churchyard ;  and,  although  this 
form  is  not  constant,  it  occurs  too  often  and  is  too 
consistent  with  the  tenor  of  the  receipts  generally 
and  the  other  facts  of  the  case  to  leave  uiis  point 
open.    Next  it  is  urged  that  the  MTinnal  sum  of 
M.  6>.  8d.  cannot  hare  been  paid,  and  must  not  be 
treated  as  having  been  paid,  as  rent  in  the  sense 
of  rent-service,  because  it  is  proved  that  the  land 
has   for  a  long  time  past  yielded  profit  far  in 
excess  of  that  sum  ;  and  that,  in  face  of  great  im- 
probability of  a  freeholder  accepting  what  must 
have  been  a  mere  nominal  rent,  the  court  ought 
to  infer  that  this  annual  payment  was  paid  as  a 
<roit  rent  or  rentcharge :   (see  Doe  v.  Johnson,  1 
Gow,  173,  and  Beynolds  v.  Beynoldt,  12  Ir.  Eq. 
Rep.  172.)     The  answer  to  that  is,  that  the  facts 
leave  no  room  for  such  inference.    It  is  strange, 
indeed  that  for  so  long  a  period  so  small  a  sum 
should  have  been  accepted  as  the  rent  of  this 
valuable  land,  and  it  is  impossible  to  say  whether 
this  is  attributable  to  ignorance,  unwillingness  to 
disturb  a  long-continued  arrangement,  connected 
as  it  was  with  the  fair,  which   may  have  been 
deemed  a  public  purpose,  or  any  other  cause ;  but 
we  know  the  origin  of  the  rent,  and  it  is,  to  my 
mind,  impossible  now  to  hold  that  the  payment 
which  was  commenced    and   continued   on    the 
footing  of  rent  as  between  landlord  and  tenant 
has  been  converted,  without  any  apparent  con- 
tract or  reason,  into  a  payment  of  a  different 
character.      It  is    desirable  here  to  notice  one 
matter  hitherto  omitted    for  the  sake  of    con- 
venience, but  which  otherwise  might  be  thought 
to  have  been  forgotten.     The  original  lease  re- 
served, in  addition  to  the  31.  6e.  8d.,  the  render  of 
a  couple  of  capons  yearly.    This  appears  to  have 
frequently  fallen  into  abeyance,  and  one  can  easily 
understand  how  that  port  of  the  bargain  may 
have  been  allowed  to  pass  unfulfilled,  even  though 
the  payment  of  money  was  insisted  on.    But  it  is 
referred  to  in  the  documents  with  sufficient  fre- 
quency to  show  that  it  was  always  treated  as  part 
of  the  bargain  still  subsisting,  and  it  is  therefore 
valuable  in  assisting  one  to  ti-ace  the  continuity 
of  the  history.    It  may  be  important  from  other 
points  of  view,  but  I  will  not  attempt  to  pursue 
the  matter  further.    The  plaintiff  contends  that, 
notwithstanding  these  several  conclusions  agunst 
him,  and  independently  of  any  facts  or  inferences 
<»>  which  those  conclusions  depend,  he  has  a  good 
tttle  under  the  Stetuto  of  Limitations,  asserting 
"Ut  the  possession  of   the  defendants,   as  his 
toiants,  under  the  lease,  determined  bv  notice  on 
tne  29th  Sept.  1892,  must  be  regarded  for  the 
purpose  of  the  statute  as  his  own.      For  this 
?**rtion  there  is  authority ;  but  it  must  be  borne 
"'  J^ittd  that,  during  the  whole  period,  and  not- 
mthataading  the  lease  by  the  plaintiff  to  the 


defendante,  the  rent  of  32.  6a.  8d.  has  been  recog- 
nised as  payable  and  has  been  paid  by  the  plaintiff 
to  the  defendante.     It  is  impossible,  I  ttunk,  for 
the  plaintiff  successfully  to  urge  in  face  of  that 
acknowledgment  that  the  possession  of  the  defen- 
dante gives  the  plaintiff  a  title  against  them.    It 
is  immaterial  for  this  purpose  to  consider  on  what 
terms  the  plaintiff  now 'holds  of  the  defendante, 
but  it  may  be  as  well  to  clear  up  this  point. 
Their  holding  is  that  of  a  tenant  to  whom  an 
expired  lease  was  formerly  grouted,  and  he  con- 
tinuing in  occupation  must  be  deemed  to  hold  as 
from  year  to  year  upon  the  terms  of  the  lease  so 
far  as  applicable.     This  yearly  tenancy  has  placed 
difficulties  in  the  defendante'  way.    If,  pending 
any  one  of  the  expired  leases,  the  defendante  had 
accepted  the  position  of  tenant  to  the  plaintiff  for 
a  term  not  exceeding  the  period  unexpired  under 
such  lease,  the  grant  to  the  defendante  would  have 
operated  by  way  of  sub-demise,  and  there  would,  I 
conceive,  have  been  no  difficulty  in  their  asserting 
their  titie  to  the  freehold,  which  would  not  have 
been  inconsistent  with  such  subdemise.    But,  by 
accepting  a  lease  which,  though  only  from  year  to 
year,  was  not  conterminous   with  the  plaintiff's 
interest,  they    precluded    themselves    from   dis- 
puting their  lessor's  title;   and  here  again  one 
encounters  the  confusion  to  which  I  adverted  at 
the  commencement  of  this  judgment,  created  by 
the  ignorance  of  the  parties  of  their  respective 
righte.    The  lease  of  1^8  haviiig  expired,  I  see  no 
reason  why  the  defendante  should  not  now  assert 
their  paramount  title,  and  that  they  should  not 
be  debarred  from  doing  so  by  a  lease  which  has 
ceased  to  exist  commends  itself  to  my  judgment 
as  sound  in  principle,  and  is  directly  confirmed 
by  the  statement  of  the  law  by  Lord  Blackburn 
in  the  House  of  Lords  in  Clark  v.  Adie  (2  App. 
Cos.,  at  p.  435).    To  this  it  is  replied  that  the 
defendants  are  holding  over,  and  that  they  cannot 
be  allowed  to  assert  their  title  without  first  giving 
up  possession.    Authority  was  cited  for  this  pro- 
position— Doe  V.  Austin  (9  Bing.  41),  and  see  the 
judgment,  p.  45 — and  it  may  be  conceded  to  be 
generally  true.    But  here  the  tebles  are  turned. 
The  possession  of  the  plaintiff  is  the  possession  of 
the  defendante;   and,  notwithstanding  that  the 
latter  are  holding  over,  it  would,  I  think,  be  a 
monstrous  consequence  of  any  such  rule  to  say 
that  they  are  not  at  liberty  to  assert  that  title. 
Moreover,  if  my  conclusions  from  the  documente 
and  facte  are  sound,  the  defendante  were  in  legal 
possession  prior  to  the  lease  of  1838,  and  if  they 
are  bound  to  yield  up  possession  before  teking 
proceedings,  that  possession  must  be  yielded  to 
themselves.    This  reduces  the  argument  to  an 
absurdity.    The  order  wiU  be  in  some  such  form 
as  this:   The  court,  being  of  opinion  that  the 
defendante  have   established  a  freehold  title   to 
the  premises    in  question,   subject  only  to  the 
yearly  tenancy  of   the  plaintiff  at  the  rent  of 
32.  68.  8d.  and  a  couple  of  capons,  enter  judgment 
for  the  defendante.    The  plaintiff  must  pay  the 
coste. 

Solicitors :  Gutcotte,  Wadham,  and  Co.,  for 
Chilton  and  Green-Armytage,  Bristol;  Robins, 
Hay,  Waters,  and  Lucas,  for  D.  Trovers  Surges, 
Bristol. 
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WedM$day,  Nov.  21, 1894. 

(Before  Kekewich,  J.) 

Chilton   v.  Thb   Pboobbss   Pbintino    and 

Publishing  Cohpant  Limitxd.  (a) 

Copyright — Newspaper — Infringement. 

Where  C,  the  proprietor  <ff  a  weekly  sporting  new$- 
paper,  which  was  registered  at  Stationers'  Hall, 
stated  every  Monday  the  names  of  horses  likely 
to  win  particular  races  on  each  day  during  the 
week,  and  the  defendants  in  a  daily  p  -per  itated 
the  names  of  horses  selected  by  C.  as  likely  to 
win  particular  races  on  each  day  .- 

Held,  that  the  words  published  by  the  defendants, 
and  complained  of  by  the  plaintiff,  were  not  in 
law  the  subject  of  copyright,  and  there  mutt  he 
judgment  for  the  defendants  with  costs. 

This  was  an  action  brought  br  the  plaintiff, 
Charles  Chilton,  to  restrain  the  defendants  from 
infringing  the  plaintiff's  copjrrigbt  in  a  journal 
called  Chilton's  Special  Guide. 

The  plaintiff,  who  lires  at  Manchester,  in  July 
1893  began  to  print  and  puljlish  a  sporting 
journal,  which  he  called  Chilton's  Special  Guide. 
On  the  9th  Oct.  1893  he  registered  the  copyright 
at  Stationers'  Hull,  and  obtained  a  certificate  of 
registration.  The  journal  was  published  every 
Monday  morning  during  the  racing  months — that 
is,  from  March  to  the  end  of  I^Tember.  The 
plaintiff  in  each  number  stated  what  horses  in  his 
opinion  were  likely  to  win  races  during  the  week, 
and  in  particular,  under  the  heading  "  One  Horse 
Selections,"  he  placed  the  name  of  one  horse 
likely  to  win  the  race  in  which  it  was  engaged, 
and  the  day  of  the  week.  Thus,  in  the  issue  of 
Monday,  the  13th  Aug.,  appeared  "  Tuesday] — 
Keelson;  Wednesday— Priestnolme."  The  plain- 
tiff, in  addition  to  his  own  knowledge  of  the  horses, 
employed  agents  at  the  great  racing  centres,  and 
travelling  agents  to  attend  the  Tarious  race  meet- 
ing^. The  price  of  Chilton's  Special  Guide  was 
one  shilling. 

The  defendant  company  carry  on  the  business 
of  publishers  in  London,  and  eveiT  day  on  which 
a  race  meeting  was  held  published  a  paper  at  the 
price  of  one  penny,  called  Sporting  Snips. 

About  the  beginning  of  Aug.  1894  the  defen- 
dants began  to  insert  in  Sporting  Snips,  under 
the  heading  '•  The  Specials — One-horse  finals." 
the  horse  selected  by  the  plaintiff  as  likely  to  win 
its  race  that  day.  Thus,  on  Tuesday,  tne  14th 
Aug.,  there  appeared  in  Sporting  Snips,  "  The 
Specials — One-horse  Finals.'  "Chilton — Keelson," 
and  on  Wednesday,  "  Chilton — Priestholme." 

On  the  3rd  Oct.  1894  the  Vacation  Judge 
refused  a  motion  for  an  interim  injunction,  but 
oi*dered  the  action  to  be  set  down  for  trial  at  once 
without  pleadings. 

The  evidence  showed  that  the  circulation  of 
the  plaintiff's  paper  averaged  upwards  of  80()0 
weekly  during  April,  May,  June,  and  July,  and 
less  than  5000  during  August,  September,  and 
October. 

The  defendants'  particulars  of  objection  were 
as  follows:  (1)  That  the  words  published  by  the 
defendants,  and  complained  of  oy  the  plaintiff, 
are  not  in  law  the  subject  of  copyright.  (2)  That 
the  publication  of  the  said  words  is  not  any  in- 
fringement of  the  plaintiff's  copyright  in  Chilton'i 
Special  Guide.    (3)    That   the  defendants  have 

(a)  Beport«d  bf  FaASCls  E.  Adt,  Em)..  Buttetar-at-Law. 


not  been  guilty  of  any  fraud,  or  fraudulent  mii- 
representation.  (4)  That  the  plaintiff  has  not 
suffered  any  dam^e  or  injury. 

Warmingion,  Q.C.  and  Waggett  for  the  pisis- 
tiff. — The  defendants'  objection  No.  1  is  no 
defence.  The  plaintifTs  work  is  copyright.  As 
to  objection  No.  2,  the  defendants  have  taken 
that  which  is  the  result  of  the  plaintiff's  laboor. 
expense,  and  reputation.  A  new  recipe  invented 
by  a  cook  is  a  perfectly  proper  subject  for  copy- 
right.  As  to  objection  No.  3,  no  fraud  is  alleged; 
and,  as  to  No.  4,  we  have  evidence  that  the 
plaintiff  has  siAered  damage : 

Walter  v.  Steinkopff,  67  L.  T.  Bep.  134;  (IS91i  3 

Ch.  489 ; 
Bramicell  v.  Halcomb,  3  My.  &  Cr.  737  ; 
Kelly  V.  MorrU,  14  L  T.  Eep.  222  ;  1  Eq.  C97 ; 
Trade  Auxiliary  Company  v.  Middlenbrough  and 

Dutrict   Tradesmen's  Protection  Association,  63 

L.  T.  Eep.  681 ;  40  Ch.  Div.  425  ; 
Ager  v.  P.  and  O.  Steam  Navigation  Company,  it 

h.  T.  Bep.  477 ;  26  Ch.  Div.  637. 

Marten,  Q.C.  and  Gatey,  for  the  defendants, 
were  not  called  on. 

Kekewich,  J. — The  argument  of  the  plaintiff 
is  really  this,  that  the  court  ought  to  stay  this 
publication,  although   what    is  taken   from   the 
plaintiff's   publication   is  exceedingly   small  by 
itself,  and  in  proportion  to  the  entire  paper  insig- 
nificant.   To  that  argument  I  entirely  accede. 
There    are    many    authorities    on    the    subject 
It    is    not    the    number   of    letters   or    words 
that  are  copied.    It  is  not  the  weight  or  intrinsic 
value  that  the  court  regards.    There  is  this :  The 
plaintiff  claims  a  copyright,  and  the  defendants 
seek  to  infringe  the  plaintiff's  copyright.    I  wiB 
assume  without  further  inquiry  upon  the  certifi- 
cate of  registration  that  the  plaintiff  has  a  copy- 
right in  tnis  publication.    That  copyright  he  is 
entitled  to  hare  protected  by  means  of  proceedinfs 
and  an  injunction  in  a  proper  case.     What  is  the 
copyright  ?    I  read  from  tne  Act  of  1842.    It  b 
construed  to  be  "  the  sole  and  exclusive  liberty  of 
printing  or  otherwise  multiplying  copies  of  the 
said  work  to  which    the    said   word    is    herein 
applied."    The  defendants  are  not  multiplying  or 
printing,  or  otherwise  mnltitilying  his  paper,  or 
any  substantial  part  of  it,  either  in  quantity  or 
qualify.    They  are  publishing  to  the  world  the 
fact  that   the  plaintiff,  who  may  have  a  great 
reputation,  and  a  well-earned  one.  for  selecting  the 
probable  winnere  of  horse  races,  pi-ophesies  that 
a  certain  horse  will  win  in  a  certam  race.    What 
is  the  object  of  the  plaintiff's  publication."    To 
tell   all  who   pay  for  it,  in  the    first  instance, 
that  his  opinion  is  so  and  so  on  a  given  race.    Is 
that  private,  or  is  it  in  any  sense  confidential  ? 
Is  there  anything  to  prevent  the  man  who  has 
paid  his  shiUing  reading  it  out  at  the  club,  telling 
everybody  he  meets  in  the  train,  or  handing  the 
paper  one  by  one  all  round  in  a  crowded  carnage.' 
Is  there  anything  to  prevent  his  writing  to  all 
his  friends  and  suggesting  their  acting  on  this 
valuable  advice,  and  may  he  not  do  that  by  the 
aid  of  a  typewriter  or  private  printing  machine, 
if  he  has  one  ?    It  seems  to  me  that  there  a 
nothing  to  prevent  it.    What  is  done  is  done  with 
a  view  to  enable  all  those  whom  it  may  concen. 
and  who  get  hold  of  this  information,  to  aisil 
themselves  of  it,  and  of  course  to  have  the  advan- 
tage of  the  plaintiff's  judgment  in  such  mMtn- 
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and  who  are  anxious.' to  know  in  good  time  what 
his  view  is,  so  as  far  as  possible  to  anticipate,  or 
if  not  to  anticipate,. to  benefit  by  his  paper  as 
soon  as  possible  after  the  plaintiff's  issue.     If 
they  choose  to  •  wait  I  see  no  reason  why  these 
defendants,  or  any  newspaper,  or  any  number  of 
them,  may  not  publish  the  fact  that  Mr.  Chilton 
selects  one  particular  horse,  when  as  a  matter  of 
fact  other  persons,  who  may  not  be  equally  good 
judges,  select  other  horses.     The  defendants  do 
not  even  follow  the  form  of  the  announcement.    I 
have  before  me  the  plaintiff's  publication  of  the 
13th  Aue. :  the  particulai*  passage  is  headed  "  One- 
horse     Selections."     I    do    not    know    whether 
anybody  will  suggest  that  there  is  any  literary 
composition  in  the  words  "  one-horse  selections  " 
which  is  entitled  to  protection.    And  then  there 
comes,    Tuesday,     Wednesday,    Thursday,    and 
Friday  in  one  column,  with  the  horses  against 
each  in  the  nest  column.    The  defendants  do  not 
publish  that ;  they  have  not  even  a  '*  One-horse 
Selection."  if  that  was  even  a  subject  of  copy- 
right.'  They  have  a  selection  of  certain  horses, 
and,   instead  of    having .  the    four   days  in  one 
column,   and    the  selected  .  horses  in  the  other 
column,  they  have  the  different  papers,  including 
Mr.   Chilton's,  in  one  column,  and '  the  horses 
selected   by  the  different  people,  including  Mr. 
Chilton,  in  another  column.    This  paper  is  pub- 
lished Wednesday,  the  15th  Aug.,  and  I  suppose 
it  was  intended  to  point  to  the  probable  winner  in 
a  particular  race  on  that  particular  day ;  I  do  not 
know  what  race  it  was.    That  is  a  piece  of  intelli- 
gence which  it  was  intended  to  publish,  and  which 
it  seems  to  me  might  fairly  be  published.     One 
may  conceive  a  number  of  illusii-ations ;  but  no 
great  advantage  can  be  attained  by  applying  an 
analogy  to  any.    Supx>osing  that  for  "  the  event,'' 
I  believe  that  is  the  right  term,  which  is  to  take 
place   to-morrow  (the  election   of    the    London 
Dchool  Board),  and  which  intereste  a  good  many 
persons  in  the :  metropolis,  one  of  the  papers  of 
the  day,  being  well  informed,  chose  or  thought  it 
right  to  state  who  were  likely  to  be  the  candidates 
elected  or  successful,  might  not  another  paper  of 
this  evening  or  to-morrow  morning  say  that  such 
and  such  paper  selected  these  candidates,  and 
that  therefore  this  party  or  the  other  party  would 
he  likely  in  that  view  to  obtain  the  majority  ?    I 
might  multiply  that  to  any  number  of  instances 
vith  refei-ence  to  evente  of  less  or  greater  import- 
ance as  the  case  might  be ;  but  one  instance  shows 
the  drift  of  my  mind.    I  cannot  conceive  here 
that  there  is    anything  which    is  properly  the 
robject-matter  of  copyngbt.    It  may  or  may  not 
he  worth  while  to  observe  on  the  exact  form  of 
the  objection  No.  1.    It  seems  to  me  that  the 
objection  was  a  good  one  at  any  i-ate  when  read 
'nth  objection  Ko.  2,  and  that  it  'hite  the  point, 
and  that  there  is  here  no  case  for  copyright,  and 
therefore  there  will  be  judgment  in  this  case  with 
^o^>  including  the  reserved  coste  of  the  motion 
tor  the  defendants. 

Solicitors :    Chester  and   Co,,  for  Cro/ton  and 
Crttteii,  Manchester ;  John  Amery  Parket. 


Wednesday,  Nov.  21,  1894. 

(Before  Williams,  J.,  sitting   as  an  additional 
Judge  of  the  Chancery  Division.) 

Be  Blazeb  Fibe  Liohteb  Limited,  (a) 
Company —  Winding-up — Bates  —  Business  pr'e- 
.  mises — Occupation  by  liquidator — Caretaker — 
Beneficial  occupation. 

The  liquidator  of  a  company  is  bound  to  pay  in 
full  the  rates  becoming  due  in  respect  of  the 

■  company's  premises  after  the  commencement  of 
the  liquidation,  where  such  premises  are  retained 
by  him  with  a  view  either  of  obtaining  a  better 
price  or  of  avoiding  a  loss. 

In  default  of  such  payment  liberty  to  distrain 
ought  to  be  granted. 

The  decision  tn  Re  Watson,  Kipling,  and  Co.  (49 
L.  T.  Bep.  115 ;  23  Ch.  Div.  500),  in  so  far  as  it 
draws  a  distinction  between  rent  and  rates, 
cannot  be  regarded  as  law  after  the  decision  in 
Be  National  Arms  and  Ammunition  Company 
(52  L.  T.  Bep.  237  ;  28  Ch.  Div.  474). 

This  was  an  application  in  the  winding-up  of  the 
Blazer  Fire  Lighter  Limited,  by  the  Vestry  of  St. 
Mary,  Islington,  to  discharge  an  order  restraining 
them  from  levying  a  distress  on  the  company^ 
piremises  in  respect  of  certain  rates  which  had 
been  made  by  them  after  the  date  of  the  com- 
mencement  ol  the  winding-up. 

The  company  occupied  lor  the  purposes  of  their 
business  certain  leasehold  premises  at  232a,  York- 
road,  in  .the  parish  of  St.  Mary,  Islington,  for 
which  it  bad  paid  rates  since  March  1891. 

On  the  2nd  March  1894  the  company  passed 
an  extraordinary  resolution  for  a  voluntary,  liqui- 
dation, and  appointing  a  liquidator.  At  that  date 
the  company  had  for  some  time  ceased  to  carry 
on  ite  business. 

The  liquidator  shortly  after  his  appointment 
took  possession  of  the  company's  premises,  and 
placed  them  in  charge  of  a  caretaker,  who  re- 
mained in  possession  solely  in  order  to  prevent 
trespass  upon  or  injury  to  the  property,  and  not 
with  a  view  of  carrying  on  the  business  of  the 
company  or  of  selling  it  as  a  going  concern, 
though  the  liquidator  intended  as  soon  as  possible 
to  sell  the  premises  and  the  plant.  No  profit  or 
benefit  whatever  was  derived  by  him  on  behalf  of 
the  company  from  retaining  such  possession ; 
but,  on  the  contrary,  the  cost  of  preservation  was 
incurred. 

On  the  24th  March  1894,  after  the  commence- 
ment of  the  winding-up,  the  vestry  made  a  poor 
rate,  a  lighting  rate,  a  .general  rate,  and  a  sewers 
rate  for  Qie  half-year  ending  the  29th  Sept.  1894, 
payable  in  two  portions  on  the  2nd  April  1894, 
and  the  2nd  July  1894  respectively. 

In  April  1894  the  vestry's  collector  left  a 
demand  note  for  3Z.  2«.  Ad.,  being  the  first  portion 
of  the  i-ates,  with  the  caretaker,  and  in  July  a 
demand  note  for  3{.  2s.  4d.,  being  the  second 
portion  of  such  rates. 

On  the  29th  May  1894  the  liquidator  was  served 
with  a  magistrate's  summons  for  the  amount  of 
the  rates.  The  liquidator  opposed  this  summons ; 
but  an  order  was  made  for  the  payment  of  the 
rates  forthwith!  and  the  vestry  threatened  to 
distrain  for  the  amount  thereof  on  the  company's 
premises. ' 

On  the  20th  June  the  liquidator  applied  to 

<         (•)  Bqiorted  by  W.  IvuuT  Coox,  Kiq.,  BuTUt«r«».Law. 
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Bomer,  J.,  who  was  then  sitting  for  Williams,  J., 
for  an  order  reatrainisK  the  vestry  until  further 
order  from  leTTiag  a  distress  upon  the  property 
for  the  p^rment  of  the  rates.  His  Lordship 
made  an  or^r  on  the  undertaking  of  the  liquidator 
to  be  personally  answerable  for  damasee. 

The  premises  and  plant  were  sold  by  the  liqui- 
dator on  the  6th  Sept.  1894. 

The  present  summons  asked  that  this  order 
might  be  discharged,  and  that  the  liquidator 
might  be  ordered  to  pay  the  applicants  61.  6«.  6d., 
or  such  damages  as  the  court  should  be  of  opinion 
that  they  had  sustained  by  reason  of  the  order. 
The  summons  was  adjoui-ned  into  court  to  be 
treated  as  a  motion. 

It  appeared  from  the  evidence  of  the  vestry's 
collector  that,  when  he  called  for  payment  of  the 
rates  in  April  and  June,  there  was  sufficient  plant 
upon  the  premises,  if  distrained  upon,  to  raise  the 
amount  of  the  rates. 

Chester  Jones  for  the  vestry. — The  liquidator 
having  in  this  case  chosen  to  retain  possession  of 
the  premises  with  a  view  of  avoiding  loss  to  the 
company,  is  bound  to  pay  the  rates  levied  in 
respect  of  them  in  full.  Such  possession  is  equi- 
valent to  a  beneficial  occupation  -. 

Be  International  Marme  Hydropathic  Company, 
28  Ch.  Div.  470. 

The  vestry  would  be  entitled  to  recover  against  a 
liquidator  in  respect  of  his  occupation  of  the 
company's  premises  in  any  case  in  which,  had  the 
occupation  been  by  an  ordinary  person,  the  pre- 
mises would  have  been  liable  to  rates : 

Re  National  Armt  and  Ammunition  Company,  52 

L.  T.  Bep.  237  ;  28  Ch.  Div.  474. 
Occupation  of  premises  by  a  caretaker  wiU  render 
them  liable  to  rates : 

Hirki  V.  DungtaUe  Orerteen,  48  J.  P.  326. 
Re  Watson,  Kipling,  and  Co.  (49  L.  T.  Rep.  116  ; 
23  Ch.  Div.  500)  can  no  longer  be  regarded  as  law 
after  the  decision  .in  Be  National  Arms  and 
Ammunition  Company  (ubi  sup.)  in  so  far  as  it 
draws  a  distinction  between  rent  and  rates.  He 
also  referred  to 

Be  Weft  Hartlepool  Iron  Company ;  Ex  parte  West 

Hartlepool  Improvement  Commwitonerv,  34  L.  T. 

Bep.  568. 
/.  O.  Wood  for  the  liquidator. — There  has  been 
no  beneficial  occupation  by  the  liquidator  in  this 
case.  No  doubt,  if  an  ordinary  person  had  been 
in  occupation  of  these  premises,  he  would  have 
been  liable  for  rates.  Here,  however,  the  matter 
depends  upon  secte.  86,  87,  and  163  of  the  Com- 
panies Act  1862,  and  the  court  will  not,  in  the 
exercise  of  ite  discretion,  allow  the  applicants  to 
distrain  after  the  commencement  of  a  winding-up, 
but  will  leave  them  to  come  in  and  prove  pari 
passu  with  the  rest  of  the  creditors  of  the  company. 
The  case  is  covered  by  the  decision  in 
Re  Wat»on,  Kipling,  and  Co.  (ubi  mp.). 

"  Avoiding  a  loss  "  does  not  mean  putting  in  a 
caretaker  to  keep  things  m  statu  quo,  but  occu- 
pying the  premises  for  the  purpose  of  carrying 
out  contracts  and  making  profits.  Both  Be 
National  Arms  and  Ammunition  Company  {ubi 
sup.)  and  Be  International  Marine  Hydropathic 
Company  (ubi  sup.)  were  cases  in  which  the  busi- 
ness of  the  company  had  been  carried  on.  If  the 
contention  on  the  other  side  is  correct,  it  would 
follow  that  in  e%-ery  case  in  which  the  liquidator 


did  not  immediately  shut  up  the  premises  he 
would  be  Uable  for  rates,  i  do  not  rely  upon 
Be  Watson,  Kipling,  and  Co.  (ubi  tup.)  as  put^ 
me  in  a  better  position  than  I  should  have  been 
in  if  I  had  had  to  meet  the  claim  of  the  landlord. 
No  doubt,  if  a  liquidator  retains  poaaession  of  the 
company's  premises  for  the  purpose  of  canying 
on  its  business,  be  is  bound  to  pay  the  rates  is 
full.  [Williams,  J.  referred  to  R*  J/vsdf 
Granite  Company ;  Ex  parte  Heavan,  24  L.  T. 
Rep.  922;  L.  Rep.  6  Ch.  462.]  Be  Oak  PiU 
CoUiwy  Company  (47  L.  T.  Rep.  7 ;  21  Ch.  Div.322i. 
in  which  liberty  to  distrain  was  refused,  is  cleaily 
in  my  favour.  [Williams,  J. — May  I  take  it 
that  the  debt  in  respect  of  the  rates  was  incurred 
entirely  after  the  commencement  of  the  winding- 
up  i']     Yes,  that  is  so. 

Chester  Jones  replied. 

Williams,  J. — I  think  that  the  parish  autho- 
rities are  entitled  to  have  these  rates  paid  in  tail 
That  is,  in  other  words,  I  think  they  ought  to  be 
allowed  to  distrun  for  them,  and  that  I  oudit 
under  the  circumstences  to  discharge  tiie  order 
restraining  them  from  so  doing,  and  to  leave  them 
to  their  righto  on  that  basis.  There  Iuls  been  & 
considerable  difference  of  opinion  in  the  i-arioas 
cases  cited,  and  I  do  not  think  that  any  amoimt 
of  legal  ingenuity  could  maintain  the  propositi^ 
that  all  the  judgmente  can  stand  togetner.  I 
certainly  give  up  that  task.  I  am  going  to  ad<^ 
the  view  of  Bowen,  L.J.  in  Be  National  Arms  aid 
Amm,unition  Company  (ubi  sup.).  No  later  case 
than  that  has  been  cited  to  me.  I  do  not  say  that 
that  is  a  decision  of  the  Court  of  Appeal  in  favoor 
of  the  view  I  am  about  to  take ;  but  Baoon,  Y.C. 
had  suggested  in  Be  West  Hartlepool  Iron  Com- 
pany {ubi  sup.),  that  the  test  of  whether  the  rates 
were  parable  in  full  was  whether  there  had  been 
a  beneficial  enjoyment  by  the  liquidator,  mere 
possession  or  occupation  not  being  sufficient 
Upon  that  Bowen,  L.J.  says :  ° "  I  wish  to 
add    that    I    am    not   satisfied    that    the   test 

fiven  by  Bacon,  V.C,  in  Be   West   Hartlepool 
ron  Company  (ubi  sup.)  is  the  true  one.    I  am 
disposed  to  tnink  that  the  true  test  is,  whether 
there  has  been  a  beneficial  occupation  within  the 
ordinary  meaning  of  those  words  in  cases  as  to 
rating,  and  I  wish  to  leave  this  question  open  in 
case  it  should  ever  call  for  decision."    I  intend 
to  adopt  that  view.    It  is  not  contended  here,  and 
it  could  not  be  contended,  that  if   that  test  is 
adopted  there  has  been  a  beneficial  occupation 
within  the  ordinary  meaning  of  the  term  in  the 
cases  as  to  i-ating.    I  thought  that  possibly  there 
might  be  a  dispute  as  to  that,  so  I  r^erred  duiing 
the  course  of  the  argument  to  the  provisions  u 
the  rating  statutes  upon  which  there  hare  been 
decisions  as  to  what  is  a  beneficial  occupation. 
It  is  not,  however,  necessary  to  consider  that  point 
as  it  is  admitted  that  in  Hub  case  there  has  been  » 
beneficial  occupation  within  the  ordin^y  meanin^r 
of  the  words  used  iu  those  statutes.    Irving  said 
that  I  am  going  to  adopt  the  view  of  Bowen,  LJ-, 
I  should  like  to  give  the  reasons  which  have  led 
me  to  that  conclusion.    The  Companies  Acts  tale 
away  the  power  of  distress  upon  the  proper^  of 
a  company  after  the  commencement  of  a  winding- 
up  ;  but  they  give  the  court  a  discretion  to  allov 
the  distress  to  go  on.     The  question  therefore  is, 
whether  the  court  should  in  ite  discretion  allow  it 
to  go  on  in  this  case.    It  is  admitted  tbat  th* 
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rate,  in  so  tar  as  it  oonatitutes  a  debt,  consiitated 
a  debt  which  was  incurred  after  and  not  before 
the  liquidation,  so  that  it  is  not  a  case  in  which  it 
can  be  said  that  the  persons  to  whom  the  rate  is 
due  ought  to  come  in  and  prove  pari  passu  with 
the  other  persons  who  were  creditora  at  the  date 
of  the  liquidation.      The  vestry  are    creditors; 
they  have  become  so  since  the  commencement  of 
the  liquidation.     I  confess  that  I  cannot  see  why 
a  debt  for  rates  should  not  be  paid  just  as  much 
as  a  debt  for  rent  of  premises  or  in  respect  of 
anything  else  which  a  liquidator  thinks  it  neces- 
sary to  acquire  or  use  after  the  commencement  of 
the  liquidation.  He  may  have  to  hire  new  premises, 
in  wmch  case  he  would  have  to  pay  the  rent  in 
fall ;  or  he  may  have  to  occupy  the  old  premises, 
and  keep  the  landlord  out  of  possession.    If  be 
does  that  he  would  have  to  pay  also.     In  either 
case,  whether  he  acquires  new  premises  or  con- 
tinaes  to  hold  the  old  ones,  he  would  have  to  pay 
the  rates  in  respect  of  the  occupation  which  he 
has.    Under  these  circumstances,  I  think  that  the 
test  proposed  by  Bowen,  L.J.  is  much  the  plainest 
and  simplest,  namely,  has  there  been  a  beneficial 
occupation  by  the  liquidator  of  these  premises 
within  the  ordinary  meaning  of  the  words  in  the 
rating  statutes  P  and  it  cannot  be  disputed  that  in 
this  case  there  has  been  such  occupation.     Having 
said  that,  I  wish  to  make  one  observation  about  the 
effect  of  the  decision  of  the  court  as  distinguished 
from  the  observations  of  the  judges  in  Be  National 
Arms  and  Ammunition  Company  (ubi  ««p.).     It 
seems  to  me  that,  after  the  decision  in  that  case, 
it  is  impossible  to  say  that  the  decision  in  Be 
WaUon,  Kipling,  and  Co.  (ubi  sup.)  can  stand,  in 
80  far  as  it  draws  any  distinction  between  rates 
and  rent.     I  think  that  all  the  Lords  Justices  in 
Be  National  Arms  and   Am,munition    Company 
(ubi  tup.)  decide  that  case  on  the  basis  that  rates 
must  for  this  purpose  be  dealt  with  as  being  upon 
the  same  footing  ;  but  even  if  this  were  a  case  of 
rent,  Mr.  Wood  could  not  be  heard  to  say  that 
the  rent  would  not  be  payable  in  full  if  there  was 
only  an  occupation  for  the  purpose  of  obtaining  a 
good  price,  even  though  the  premises  might  be 
Tised  in  the  meantime  for  the  storage  of  the  plant 
and  machinery  of  the  company.     Certainly,  that 
does  not  seem  to  be  warranted  by  anything  laid 
down  by  Kaj,  J.  in  Be  Watson,  Kipling,  and  Co. 
(ubi  sup.).    He  says  there  :  "  I  am  not  satisfied 
that  the  question  of  the  payment  of  rates  should 
be  determined  on  absolutely  the  same  principle  as 
that  of  the  payment  of  rent  due  to  a  landlord, 
because  there  is  this  difference,  as  was  pointed 
out  by  Mr.  Rigby,  and  I  agree  that  it  is  a  sub- 
stantial distinction ;  in  the  cajse  of  a  landlord  the 
company  occupying  his  property  are  keeping  him 
out  of  posBession,  and  if  the  company  have,  and 
deliberately  exercise,  enjoyment  of  the  property 
of  the  landlord,  no  doubt  the  rent  ought  to  be 
paid  in  full."    I  should  say  that  he  means  by  that 
that,  if  the  liquidator  chooses  to  occupy  premises 
while  waiting  to  get  a  good  price,  he  would  have 
to  pay  the  rent  in  full,  and  I  do  not  think  that 
Mr.  Wood  can  rely  upon  that  judgment  in  support 
of  his  argument.    This  case  is  really  unarguable 
onlesa  one  is  to  fall  back  upon  the  test  laid  down 
by  Bacon,  V.C.    According  to  that,  mere  posses- 
won  or  occupation  is  not  sufficient  to  maKe  the 
uqoidator  liable ;  but  there  must  be  some  bene- 
ficial enjoyment  also.     It  seems  to  me  that,  having 
i^rd  to  the  subsequent  cases,  that  case  can  no 


lon^r  stand.  In  Be  Oak  Pits  Colliery  Company 
(ubi  sup.)  Lindley,  L.J.  says  :  "  No  authority  has 
yet  gone  the  length  of  deciding  that  a  landlord  is 
entiued  to  distrain  for,  or  be  paid  in  full,  rent 
accruing  since  the  commencement  of  the  winding- 
up,  where  the  liquidator  has  done  nothing  except 
abstain  from  trying  to  get  rid  of  the  property 
which  the  company  nolds  as  lessee."  He  does  not, 
however,  go  the  length  of  affirming  the  test  laid 
down  by  Bacon,  Y.C.  It  seems  to  me  that,  if  the 
liquidator  deliberately  chooses  to  occupy  the  pre- 
mises because  he  thinks  he  may  get  a  better  price 
by  waiting  before  selling  them,  and  a  loss  to  the 
company  would  be  avoided  by  his  so  waiting,  he 
mnst  pay  the  rates  in  respect  of 'his  occupation  in 
full.  The  order  of  the  20th  June  must  therefore 
be  discharged. 

Solicitors:  William  Lewis;  H.  and  W.  Priest. 


Nov.  21  and  22, 1894. 

(Before  Williams,  J.,  sitting  as  an  additional 
Judge  of  the  Chancery  Division.) 

Be  Issue  Company  Limited;    Hutchinson's 

CASE  ;  BeTZOLD'S  CASE  ;  BeNJAMIN'b  CASE,  (a) 

Company —  Winding-up — Director's  quoMfieatio'n. 
— Agreement  to  acquire  qualification — Beason- 
able  time  for  performance — No  business  done  by 
company — Agreement  to  become  inember — Com- 
panies Act  1862  (25  *  26  Viet.  c.  89),  «.  23. 

An  agreement  by  a  director  to  acquire  qualifiMiiion 
shares  does  not  ammint  to  an  agreement  to  take 
shares  vnthin  sect.  23  of  the  Companies  Act  1862, 
and  does  not  become  so  merely  by  his  acting  as  a 
director. 

The  articles  of  associatum  of  a  company  provided 
that  the  qualification  of  a  director  should  be  tlie 
holding  in  hu  sole  name  of  shares  to  a  certain 
nominal  value,  and  that  his  office  ghould  be 
vacated  if  he  ceased  to  hold:  the  requisite  share 
mialifi^ation.  A.,  B.,  and  C.  were  appointed  first 
directors,  and  accepted  the  office,  and  acted  to 
some  extent  as  directors;  but  none  of  them  ever 
applied  for  shares,  or  were  any  shares  ever 
cdlotted  to  them.  The  company  never  did  any 
business,  and  did  not  go  to  allotment.  Within 
a  year  of  its  incorporation  the  company  teas 
ordered  to  be  wound-up,  and  the  liquidator  placed 
the  namet  of  A.,  B.,  and  C.  on  the  list  of  eon- 
tributaries  in  respect  of  their  qualification  shares. 
On  a  sunvnuma  taken  out  by  A.,  B.,  and  C.  to  have 
their  nanies  removed  from  the  list  .- 

Held,  that  the  agreement  to  be  inferred  on  the  part 
of  A.,  B.,  and  C.  respectively,  teas  an  agreement 
to  acquire  the  requisite  numier  of  qualification 
shares  either  from  the  company,  or  from  outside 
persons,  within  a  reasonable  time ;  that  such  an 
agreement  did  not  amount  to  an  agreement  to 
take  shares  within  the  meaning  of  sect.  23  of 
the  Companies  Act  1862,  and  did  not  become  so 
by  their  acting  as  directors ;  and,  further,  that 
having  regard  to  the  eireumstanee  that  tlie 
company  never  went  to  allotment,  a  reasonable 
time  for  acquiring  such  qualification  shares  had 
not  elapsed  at  the  date  of  the  winding-up. 

Held,  tlierefore,  that  their  names  ought  to  be 
removed  from  the  list  of  contributories  in  respect 
of  such  shares. 

(a)  Beported  by  W.  Ivikey  Cook,  Esq.,  BfuTister-at-Lair. 
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Ajmoubnkd  summonses. 

These  were  three  summonses  taken  out  by  R.  H: 
P.  Hutchinson,  A.  Betzold,  and  J.  K.  K.  Benjamin 
reepectirelj.  in  the  winding-up  of  the  Issue 
Company  Limited,  askine  that  their  names  might 
removed  from  the  list  of  contributories  in 
;  of  certain  shares. 
.  The  companv  was  incorporated  on  the  16tfa 
March  1893,  with  a  capital  of  125.0002..  divided 
into  25,000  shares  of  5{.  each,  of  which  5000  were 
preference,  and  20,000  were  ordinaj-y  shares. 

The  articles  of  association,  so  far  as  they  are 
material  to  this  report,  were  the  following  .- 

88.  The  director*  ehkll  be  appointed  by  the  sigfnatorics 
of  the  memorandum  and  artiolea  of  association,  or  a 
majority  of  them. 

90.  The  qnalifioatioD  of  eveiy  director  shall  be  the 
holdings  in  his  sole  name  of  shares  or  stock  to  the  nominal 
Talne  of  5001.  at  the  least. 

93.  The  oOce  of  director  shall  be  vacated :  {d)  If  he 
cease  to  bold  the  required  amoont  of  shares  or  stock  to 
qualify  him  for  the  office. 

Betzold  and  Benjamin  signed  the  memorandum 
and  articles  of  association  as  subscribers  for  one 
share  each,  and  were  together  with  Hutchinson 
and  another  person  appointed  first  directors  of 
the  company  on  the  15th  April  1893,  and  all 
accepted  office.  Xone  of  the  applicants  applied 
for  snares,  nor  were  any  ever  allotted  to  them  in 
respect  of  their  qualification  as  directors. 

Four  meetings  only  were  held  by  the  directors, 
viz..  on  the  24th  April,  the  5th  Oct,  the  ISth  Dec., 
and  the  19th  Dec.  1S93.  At  the  first  meeting  on 
the  24th  April  a  resolution  was  passed  allotting  to 
the  vendor  certain  fully  paid  shares  in  respect 
of  the  purchase  money  for  his  business.  This 
resolution  was,  however,  rescinded  at  the  meeting 
of  the  5th  Oct. 

The  only  business  the  company  ever  attempted 
to  do  was  in  connection  with  the  foi-mation  of  a 
company  intended  to  be  called  the  Cycle  Union 
Limited.   The  attempt,  however,  proved  abortive. 

Hutchinson's  name  appealed  in  the  niinnte- 
book  as  having  beenpresent  at  the  first  meeting, 
but  this  he  denied.  He  resigned  by  letter  on  the 
18th  July  1893,  and  his  resignation  was  accepted 
at  the  board  meeting  on  the  5th  Oct.  Betzold 
and  Benjamin  attended  all  four  meetings. 

The  company  never  issued  a  prospectus,  and  no 
shares  were  ever  taken  in  the  company  beyond  the 
seven  shares  in  respect  of  which  the  signatoi'ies  of 
the  memorandum  were  liable.  There  was  no 
register  of  shareholders.  . 

In  Dec.  1893  the  company  was  ordered  to  be 
wound-up  on  the  petition  of  a  creditor  in  respect 
of  salary,  and  the  liquidator  placed  the  names  of 
the  applicants  on  the  list  of  contributories  in 
respect  of  their  qualification  shares. 

Channell,  Q.C.  and  Clarendonfij^de  for  Hutchin- 
son.— Hutchinson  never  acted  as  a  director  except 
so  far  as  that  is  to  be  infen-ed  from  the  fact  of 
his  signing  the  attendance  book  at  the  meeting 
of  the  21th  April  1893.  He  never  applied  for 
shares,  and  his  name  was  never  entered  upon  the 
register  of  shai-eholdei-s  of  the  company.  In 
making  out  an  agreement  by  a  person  to  take 
shai-es  in  a  company,  it  is  a  material  fact  that  the 
name  of  such  person  is  on  the  i-egister.  If  it  is 
on  the  register  and  remains  there  for  a  consider- 
able time,  even  without  the  knowledge  of  such 
person,  an  inference  arises  that  he  has  agi-eed  to 
take  the   shares.     It  is  settled  law,  ^1)  that  a 


director  may  obtain  his  qualification  shares  dther 
from  the  company  or  from  the  oatside  public; 
(2)  that  he  is  entitled  to  a  reasonable  time  witliiii 
which  to  acqnire  such  shares ;  and  (3)  that  tk 
length  of  such  time  is  regulated  by  the  nature  of 
the  ousiness  of  the  company : 

Re  Columbia  Chtmieal  Factory  Manure  and  Phot- 
phateWorkt;  Hevitl' »  rate ;  Brett' tc(ue.i9L.l. 
Bep.  479  ;  25  Ch.  Div.  283. 

He  resigned  on  the  18th  July  1893,  and  his  resig- 
nation was  accepted  by  the  board.  They  alio 
referred  to 

Re    Bani    of    Hinduidan,     China,     and    Jafan: 
Campbell'$  eaee,  29  L.  T.  Bep.   519:    L.  Eep. 
9  Ch.  1 : 
Re  Wheal  Buller  Contole.  58  L.  T.  Rep  833 :  3S  CIl 
Div.  42. 

Bramicell  Davit  for  the  liquidator. — 'Where  tie 
articles,  as  in  this  case,  require  a  director  to 
hold  qualification  shares  and  a  person  acts  as 
director  but  fails  to  acquire  the  necessary  qnafifi- 
cation  shares,  the  directors  have  an  implied 
authority  to  put  his  name  on  the  raster  in 
respect  of  such  shares,  and  that  authority  I  submit 
continues  in  the  liquidator  after  the  commence- 
ment of  the  winding-up : 

Re  Bread  Supply  Atnociation  Limited,  68  L.T.Beii. 
434;  W.N.  1893,  p.  14. 

The  only  distinction  between  that  case  and  the 
present  is,  that  here  theresignationof  the  director 
was  accepted,  but  that  circumstance  cannot  I 
submit,  affect  the  question.  [Williams,  .J.  re- 
fen^d  to  Re  Printing  Telegraph  and  Comiruetim 
Company  of  the  Agence  Havag ;  Ex  parte  Can- 
rnell  70  L.  T.  Bep.  705 ;  (1894)  2  Ch.  592  ]  Th»t 
case  went  upon  its  special  facts.  The  company 
there  wrote  to  the  director  after  his  resignatioo 
asking  him  to  take  shares.  The  question  whether 
the  resignation  was  sufficient  was  expressly  left 
open  by  Kay.  J.    He  also  referred  to 

Re  Anglo-Atufrian  Printing  and  Publiehing  r;ii»«|; 

Itaact'   ca*e,  66    L.  T.   Kep.   250,   593:  (18?!l 

2  Ch.  158. 
Channell,  Q.C.  in  reply. — This  ease  differs  from 
I$aaes'  case  (ubisup.),  as  here  there  is  no  article 
as  in  that  case  providing  that,  in  the  event  of  a 
director  failing  to  obtain  the  necessary  qualifies- 
tion  shares  within  a  prescribed  time,  he  shonld  be 
deemed  to  have  agreed  to  take  them  from  the 
company.     [Williams,  J.— It  is  by  no  meam 
clear  that  the  existence  of  that  article  was  the 
rafi'o  decidendi — at  all  events  of  the  decision  in 
the  court  below.l     In  Be  Portuguete  Comolidated 
Copper  Mines ;  Ex  parte  Lord  Inehiquin  (64  L.  T. 
Rep.   841 ;    (1891)  3  Ch.  28)    the    director  ww 
actually  on  the  register.    Be  Bread  Supply  Am- 
ciation  (itbi  tup.)  is  consistent  ^th  Heteitft  taft 
and  Brett'i  cate  (uhi  tup.),  because  in  the  fonnef 
case  there  appears  to  have  been  a  good  deal  done  bv 
the  directors,  and  the  company  had  passed  throngt 
a   ■'  critical  period,"  and  therefore  a  reasonable 
time  having  elapsed,  the  implied  contract  to  take 
the  qualification  shai-es  from  the  company  toot 
effect.    If,  however,  that  case  is  not  distinguish- 
able on  this  ground,  it  is  inconsistent  witn  the 
earlier   authorities!     But  the  question  whether 
lapse  of  time  so  changes  the  nature  of  the  agree- 
ment is  still  open,  unless  indeed  Be  Wheal  Bnlkr 
Conx:)h  ( iibi  sup.)  has  in  effect  decided  it  in  favonr 
of  the  director,  as  I  submit  it  has. 
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'  Charlet  Maenaghten  for  Benjamin. — Benjamin's 
position  is  preciselj  similar  to  that  of  the  other 
applicants,  and  I  claim  the  benefit  of  the  argu- 
ments adduced  on  their  behalf. 

Bramioell  Davit  for  the  liquidator. — As  to  the 
business  being  in  an  inchoate  state,  I  submit  the 
company  did  a  certain  amount  of  work,  and  inas- 
much as  it  was  ordered  to  be  compulsorily  wound- 
up on  a  creditor's  petition,  it  must  be  assumed 
that  it  had  creditors.  [Williams,  J. — The  ques- 
tion whether  the  directors  are  liable  must  ulti- 
mately turn  on  sect.  23  of  the  Companies  Act 
1862.]      Undoubtedly.     The  test  of   whether  a 

Cm  is  a  member  is  whether  he  has  agreed  to 
me  a  member,  and  is  on  the  re^rister.  I  admit 
that  in  the  present  case  there  is  no  ezpresa  agree- 
ment by  the  director  to  take  the  qualification 
shares.  But  directly  a  director  acts  he  is  bound 
to  qualify.  He  is,  however,  allowed  a  reasonable 
time  to  acquire  the  necessary  qualification  shares. 
The  law  implies  an  agreement  to  take  the  shares, 
and  that  is  an  agreement  within  sect.  23. 
[WiLLiAUS,  J. — Unless  you  satisfy  me  that  there 
IS  some  authority  in  your  favour,  I  am  not.prepared 
to  hold  that  an  agreement  to  acquire  qualification 
shares  is  an  agreement  to  become  a  member 
within  sect.  23.  If  you  have  a  complete  agree- 
ment, I  agree  that  the  liquidator  has  authority  to 
put  a  director  on  the  list  of  contributories,  and 
thus  in  a  sense  on  the  register.  If  once  you  have 
such  an  agreement  it  is  not  necessary  that  the 
director  should  be  on  the  register  before  the  date 
of  the  winding  up.  But  here  you  have  not  such  an 
agreement.]  It  is  true  that  a  mere  ajTreement  to 
qualify  is  not  an  agreement  to  take  shares  from 
the  company,  but  directly  a  reasonable  time  has 
elapsed  it  becomes  an  agreement  to  take  shares 
from  the  company,  and  the  dii-ectors  may  put  the 
director  on  the  register.  In  Hewitt's  case  and 
Brett's  ease  (uhi  sup.)  this  point  was  expressly  left 
open.  In  Re  Wheal  Bvller  Consols  (ubi  sup.)  the 
question  turned  upon  whether  a  reasonable  time 
had  elapsed.  [Williams,  J. — You  want  some- 
thing more  than  a  mere  lapse  of  time.]  There  is 
more  than  that  in  this  case.  Be  Bread  Supply 
Association  (ubi  svp.)  is  an  express  decision  in  my 
favour.  The  facte  there  were  identical  with  those 
in  the  present  case.  There  was  the  same  article, 
the  same  acting  as  director,  and  the  same  omission 
from  the  register.  [Williams,  J. — Resignation 
will  not  get  rid  of  the  liability  to  take  shares.] 
Actual  membership  does  not  begin  until  entry 
upon  the  register.  [Williams,  J. — I  do  not 
agree.  Where  there  is  a  completed  agreement  to 
take  shares  nothing  more  is  necessary.  Where 
the  agreement  is  but  unilateral,  it  amounts  only 
to  an  offer  to  take  shai-es.]  If  so,  the  offer 
continued  up  to  the  date  of  the  winding-up. 
[Williams,  J. — ^The  judgment  of  Kekewich,  J. 
m  Be  Bread  Supply  Association  {ubi  sup.)  makes 
it  plain  that  there  was  in  that  case  a  completed 
agreement.  Assuming  it  to  be  an  offer,  the  case 
does  not  help  you.]  The  judgment  of  Kay,  J.  in 
Bx  parte  Cammell  (ubi  sup.)  is  in  my  favour. 
[Williams,  J. — It  is  not  plain  that  Kay,  J.,  if 
left  to  himself,  would  have  decided  otherwise?] 
Lindley,  L.J.  treated  the  matter  as  if  there  was 
authority  up  to  a  certain  time  when  the  company 
decUned  to  treat  the  director  as  a  shareholder. 
Ex  parte  Lord  Inchiguin  {ubi  sup.)  shows  that  the 
Lord  Justice  thought  that  six  weeks  was  a  reason- 
able time  for  acquiring  the  necessary  qualification 


shares.  No  doubt  the  question  depends  upon  the 
circumstances  of  each  particular  case,  and  I  ask 
the  court  to  hold  that  under  the  circumstances  of 
this  case  a  reasonable  time  had  elapsed. 

Williams,  J. — In  this  case  there  are  several 
applications  to  remove  the  names  of  certain 
persons  from  the  list  of  contributories.  The  cases 
differ  a  little  in  the  facts,  but  so  little  that  I  will 
deal  with  the  case  upon  zeneral  principles.  In  iny 
view  none  of  these  gentlemen  ought  to  have  their 
names  placed  upon  the  list  of  contiibutories 
unless  it  can  be  made  out  that  they  have  agreed 
to  become  members  of  the  company,  and  I  do  not 
think  that  it  can  be  made  out  that  any  of  them 
have.  'The  question  what  constitutes  an  agree- 
ment within  sect.  23  of  the  Companies  Act  1862, 
such  as  to  make  a  man  a  member  of  a  company 
has  been  frequently  discussed,  and  there  hare 
been  many  decisions  upon  it.  I  do  not  propose  to 
go  through  them  one  by  one.  Each  one  depends, 
and  necessarily  so,  upon  the  facts  there  present. 
In  some  cases  the  courts  have  found  that  there 
was  an  agreement,  and  in  others  that  there 
was  not.  I  shall  not  go  through  them  and  dis- 
tinguish this  case  from  them,  but  will  only  try 
and  see  whether  in  this  case  these  gentlemen 
have  agreed  to  become  members.  There  was  no 
express  agreement  to  become  members.  That  is 
admitted.  There  was  no  application  for,  or 
allotment  of,  the  shares  to  them.  That  also  is 
admitted.  The  agreement,  therefore,  if  there  was 
one.  must  be  an  implied  one.  What  agreement  is 
to  be  implied  from  the  facts  in  this  case  P  It  is 
said  that  these  directors  accepted  the  of&ce  of 
directors.  That  is  not  enough  to  constitute  an 
agreement  of  membership.  Then  it  is  said  that 
they  accepted  the  office  of  director  in  a  company 
whose  articles  contained  a  provision  requiring  the 
diractors  to  hold  a  certain  qualification  in  shares. 
I  do  not  understand  Mr.  Bramwell  Davis  to 
contend  on  behalf  of  the  liquidator  that  the  mere 
fact  of  the  acceptance  of  the  office  of  director, 
coupled  with  the  fact  that  the  articles  require 
this  qualification,  is  sufficient  to  cause  the  court 
to  infer  an  agreement  of  membership.  Then  what 
else  have  we  f  We  have  the  fact  that  these 
gentlemen,  or  some  of  them  (I  think  all),  more  or  less 
acted  as  directors.  Most  of  them  clearly  attended 
directors'  meetings.  Mr.  Hutchinson  signed  the 
attendance  book,  from  which  it  would  appear  that 
he  had  attended,  but  he  says  that  such  was  not  the 
fact.  However,  they  all  acted  as  directors,  more 
or  less. '  I  do  not  understand  Mr.  Bramwell  Davis 
to  contend  that  these  facts  all  taken  together  ore 
in  themselves  sufficient  to  constitute  a  contract  of 
membership.  The  real  truth  is,  that  the  proper 
contract  to  be  inf eri-ed  from  the  facts  is  a  contract 
to  qualify,  that  is,  to  take  the  requisite  number  of 
shares  either  from  the  company  or  from  outside 
persons  within  a  reasonable  time.  That,  I  think, 
IS  the  only  contract  which  can  be  inferred  from 
these  facts,  but  that  is  not  a  contract  of  member- 
ship. What  is  said  is  this,  that,  assuming  the 
contract  to  be  merely  a  contract  to  qualify  within  a 
reasonable  time,  when  that  time  has  elapsed  there 
will  be  a  contract  of  memberehip.  I  do  not  agree 
with  that  contention.  It  appears  to  me  that  the 
most  that  can  be  said  is,  that  at  the  end  of  a  reason- 
able time  the  director  must  be  taken  as  offering  to 
take  the  shares.  There  is  not  a  completed  contract 
at  that  moment  to  take  the  shares,  but  at  most  an 
offer  on  the  part  of  the  director  to  take  them. 


Digitized  by  CjOOQ  IC 


670-Vol.  LXXI.] 


THE  LAW  TIMES. 


[Jan.  12,  IK. 


Grak.  Div.] 


Re  IssuB  Company  Lixitkd. 


[Chax.  Dn. 


Something  else  iuaj  happen  to  fix  it.  It  may  be 
that  his  name  is  put  on  the  register  of  share- 
holders, in  which  case  his  offer  would  be  accepted ; 
or  there  may  have  been  a  resolution  for  the  allot- 
ment of  the  shares,  in  which  case  again  his  offer 
would  have  been  accepted ;  or  he  might,  after  the 
lapse  of  a  reasonable  time,  hare  done  acts  as  a 
director  which  show  that  he  assumed  that  his  offer 
had  been  accepted.  If  both  the  director  and  the 
company  act  on  that  assumption,  a  completed 
contract  may  be  obtained,  but  the  mera  lapse  of 
time  does  not  make  a  completed  contract.  It  is 
said  that  Hewitt's  case  and  Brett's  case  (ubi  snp.) 
left  that  point  open,  and  in  that  I  agree.  Cotton, 
L.J.,  in  his  jud^ent  in  that  case,  says :  "  There 
is  a  difference  of  opinion  betwe«i  the  members 
of  the  court  on  the  question  whether  the  contract 
entered  into  by  these  directors  to  obtain  a  qualifi- 
cation does  amount  to  an  agreement  to  take 
shares  within  the  meaning  of  the  23rd  section, 
and  in  the  view  of  this  case  in  which  we  all  c^^ree  it 
is  not  necessary  to  decide,  and  we  think  it  better 
not  to  express  any  opinion  on  this  point."  I  am 
holding  here  that  the  contract  which  has  been 
entered  into  to  qualify  does  not  amount  to  an 
agreement  to  take  shares  within  the  meaning  of 
sect.  23  of  the  Act  of  1862.  I  agree  with  what 
Cotton,  L.J.  says,  that  it  was  not  necessary  in 
that  case  to  decide  that  questicm,  and  I  am  not 
deciding  it  here  upon  the  authority  of  that  case ; 
but  I  wish  to  point  oat  that  I  am  not  doing  so 
merely  upon  my  own  personal  reasoning,  but  upon 
the  judgments  of  the  court  in  two  subsequent 
cases  to  which  I  will  presently  refer,  and  which  in 
my  opinion  show  that  the  court  has  acted  upon  the 
assumption  that  the  agreement  to  qualify  which 
arises  from  the  acceptance  of  the  office  of  director, 
and  acting  as  director  of  a  company  that  has  an 
article  providing  for  the  queuification  of  the 
directors  in  shares,  does  not  amount  to  an  agree- 
ment to  take  shares  within  sect.  23.  The  two 
cases  which  involTe  that  decision  are  Re  Wheal 
Bidler  Consols  (u6i  »up.)  and  Re  Printing  Tele- 
graph and  Construction  Company  of  the  Agence 
Havas;  Ex  parte  Cammell  {ubi  sup.).  I  will  deal 
with  the  latter  case  first.  Let  us  see  what  wei-e 
the  facts  there,  and  whether  the  conclusion  at 
which  I  have  arrived,  viz.,  that  an  agreement  to 
qualify  is  not  an  agreement  to  become  a  member 
within  sect.  23,  is  involved  in  the  decision.  The 
articles  in  that  case  provided  that  the  qualification 
of  a  director  should  be  the  holding  of  2(X)Z.  share 
capital ;  that  the  first  directors  should  be  allowed 
one  month  from  the  first  general  allotment  of 
shares  in  which  to  acquire  their  qualification ;  and 
that  the  office  of  director,  in  the  case  of  a  first 
director,  should  be  vacated  if  he  failed  to  get  the 
requisite  shares  within  the  prescribed  period,  or 
if  he  sent  a  written  resignation.  I  pause  there  to 
observe  that  it  is  much  easier  to  imply  a  contract 
where  a  finite  time  like  one  month  is  fixed  for 
taking  the  shares,  than  where  a  director  has  an  in- 
definite time — a  reasonable  time — to  qualify.  The 
facts  of  that  case  as  stated  by  Lindley,  L.J.,  were 
OB  follows :  "  Cammell  was  named  as  an  original 
director  in  a  prospectus  issued  shortly  after  the 
company  was  formed,  and  he  attended  one  or  two 
meetings  during  the  first  month  of  the  company's 
existence.  On  the  2&th  March  1893,  at  a  meeting 
at  which  he  was  not  present,  fifty  shares  were 
allotted  to  him  and  the  other  directoi-s  as  their 
necessary  qualification.   On  the  7th  April  another 


meeting  was  held,  at  which  the  minutes  of  tie 
previous  meeting  were  read.    Cammell  was  bm 
present  at  that  meeting,  but  he  W8«  present  at » 
meeting  held  on  the  14th  April,  when  the  miniitM 
of  the  7th  April  were  read.    There  was  some  con- 
troversy   whether   he    knew    of    the   alloianeat 
Stirling,  J.  came  to  the  conclnsion  that  he  did 
not,  and  I  accept  that  conclusion.    On  the  29tii 
April  the  month  expired  within  which  the  origiiiil 
directors  were  bound  to  acquire  their  qnalificatko 
shares.     After  the  expiration  of  the  month,  and 
before  there   was  any  registration  book  of  Hit 
company  in  existence,  but  after  Cammell's  name 
had  been  put  on  the  allotment  list,  on  the  29th 
March,  in  respect  of  the  forty  shares,  the  seeretarr 
sent  to  Cammell  a  form  of  application  for  theae 
shares,  which  Cammell  never  signed,  and  wUcH 
he  ultimately  returned.    In  the  bediming  of  Ma; 
Cammell  wrote  once  or  twice  excusing  himadf 
from  attending  the  meeting  of  the  directors,  and 
on  the  7th  May  he  sent  in  his  resignaijon.    On 
the    26th  July  Cammell,  having   t^en  recestlj 
ascertained  tlmt  his  name  was  on  the  register  of 
members,  wrote   to  the   secretary  requesting  to 
have  his  name  removed.    In  September  he  reoared 
a  notice  of  a  call  in  respect  of  these  shucs,  and 
in  October  proceedings  were  commenced  agiunat 
him  to  enforce  the  caU.    On  the  1st  Nov.  he  gaie 
notice  of   motion  to  rectify  the  reg:ister  by  re- 
moving hisnametherefrom."  Iwishtopointonttlist 
Cammell's  refusal  to  sign  the  form  of  applicaliaD. 
and  resignation  of  the  office  of  director  would  not 
have  been  material  if   at  that  time   there  hid 
already  been  a  completed  contract  to  become  a 
member  of  the  company,  as  a  man  who  has  entered 
into  such  a  contract  has  become  a  member  in  (oe 
of  the  two  modes  pointed  out  by  the  Act.  Cammell 
did  not  adopt  one  of  such  modes.    The  Court  bdd 
(affirming  the  decision  of  Stirling,  J.),  that  theie 
was  no  constructive  agreement  on  Cammell's  pait 
to  take  the  shares ;  that  the  entry  in  the  allct- 
ment  sheet  was  not  under  the  circumstanoes  of 
the  case  a  registration  within  the  meaning  of  the 
Companies  Acts ;  and  that  the  directors  had  no 
authority  to  pnt  his  name  on  i^e  raster  after  his 
resignation.  The  material  part  of  that  holding  was, 
that  there  was  no  constructive  agreement  on  hi: 
part  to  take  shares.    There  was  acceptance  of  the 
office  of  director,  the  acting  as  such,  and  attend- 
ance at  meetings.    The  case  is  a  much  stronger 
one   than  this,  and  there  is  one  circnmstance. 
which,  if  I  may  in  all  humility  say  so,  might 
perhaps  have  led  me  to  a  different  conclusion  from 
that  arrived  at  in  that  case.    There  had  been  an 
allotment  to  Cammell,  and  it  might,  I  think,  he 
well  said  that  he,  as  a  director,  could  not  be  heard 
to  say  that  he  was  not  aware  of  it.     However  I 
need  not  trouble  about   that.    Lindley,  LJ.,  in 
deciding  the  case,  says  :  "  Mr.  Buckley  contended 
that  the   ai-ticle  conferred  on  the  company  an 
irrevocable  authority  to  put  him  on  the  register 
after  the  expiration  of  the  month.    I  do  not  think 
we  can  spell  out  of  the  words  of  the  articles  any 
such  authority.     These  articles  are  not  as  strmg 
as  the  articles  in  Isaacs'  case  (ubi  sup.),  where  inch 
an  authority  was  implied.    I  do  not  think  that 
the  fact  that  Cammell  sent  in  his  resignation  is 
conclusive ;  but  I  am  much  impressed  ■mih  this 
fact — -that  the  company  did   not  treat  him  as 
being  a  shareholder  in  respect  of   tJiese  tar^ 
shares  on  the  29th  April,  because  the  secretaiy  <s 
the  company,  instead  of  treating  him  as  a  shaie- 
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holder,  asks  him  on  the  Ist  May  to  sign  an  appli- 
cation for  shares.  His  resignation,  coupled  with 
the  refusal  to  do  that  which  the  company  had 
inrited  him  to  do — ^viz.,  sign  the  application  for 
8hai«8 — is,  in  my  judgment,  sn£Bcient  to  put  an 
end  to  the  authority  of  the  company.  The  com- 
pany, therefore,  had  no  warrant  for  putting  his 
name  on  the  register  on  the  23rd  May."  All 
that  which  the  Lord  Justice  there  says  would 
be  wholly  unnecessary  if  the  mere  fact  of  acting 
as  a  director,  and  the  lapse  of  a  reasonable  time 
within  which  to  qualify  (in  that  case  one  month), 
would  make  a  contract  of  membei'ship.  I  there- 
fore say  that  the  judgment  of  Lindley,  L.J.,  that 
there  was  no  continuing  authority  to  put  Cammell's 
name  on  the  register  is  conclusive  that  a  contract 
to  qualify  which  arises  from  the  acceptance  ot  the 
office  of  director,  and  acting  as  director  of  a 
company  with  an  article  providing  for  the  qualifi- 
cation of  the  directors  in  shares,  does  not  make  a 
completed  contract  to  take  shares.  That  decision 
then  decides  the  very  point  said  to  have  been  left 
open  in  Hewitt's  ease  and  Brett's  case  (vM  sup.), 
and  it  is  plain  that  no  completed  contract  to  take 
shares  by  a  director  arises  merely  by  the  lapse  of 
the  definite  time  fixed  for  the  taking  of  his  qualifi- 
cation, and  if  that  is  so,  it  is  plain  that  it  will  not 
arise  from  the  lapse  of  an  indefinite  time.  Then 
it  is  said  that  CammelVa  case  {vin  sup.)  does  not 
apply,  because  Cammell  had  definitely  withdrawn 
from  his  ofSce,  while  in  the  present  case  none  of  the 
applicants,  except  Mr.  Hutchinson,  has  definitely 
withdrawn.  It  seems  to  me  that  there  has  been 
no  exercise  by  the  directors  of  their  authority  to 
put  these  gentlemen  on  the  register,  and  the 
question  whether  or  no  a  man  is  a  member  of  a 
company  must  depend  upon  the  circumstances  at 
the  time  of  the  liquidation,  and  if  he  is  not 
a  member  at  that  time  he  cannot  be  made  so 
by  any  act  of  the  liquidator  after  the  com- 
mencement of  the  liquidation.  That  is  the  effect 
of  Cammell's  case  (ubi  sup.),  and  the  same  idea  is 
involved  in  the  judgment  in  Be  Wheal  Buller 
Consols  {vbi  sup.).  I  wUl  not  go  through  all  the 
jndgments,  but  when  they  ai-e  looked  at  it  will  be 
seen  that  they  all  involve  that  idea.  Cotton,  L.J., 
in  his  judgment  in  that  case,  says :  "  No  case  has 
ever  decided  that  acting  as  a  director  amounts  to 
an  agreement  to  take  the  shares  requisite  for  a 
qualification.  There  are  cases  where  a  director 
Has  been  held  not  liable  for  the  shares  requisite  to 
qualify  him ;  there  have  in  some  cases  been  ob- 
seiTations  to  the  effect  that  acceptance  of  the 
office  and  acting  as  director  may  make  a  person 
liable  as  if  he  had  taken  the  qualification,  but  no 
judge  has  ever  acted  on  that  view."  Looking  at 
the  facts  in  that  case,  as  stated  in  the  head-note, 
we  find  that  J.  was  elcted  a  director  of  the  com- 
pany, accepted  the  office,  and  attended  meetings 
of  directors  for  more  than  three  months  from  his 
dection,  which  was  the  time  within  which  he 
ought  to  have  acquired  his  qualification  shares, 
but  he  never  applied  for,  nor  had  allotted  to  him, 
any  shares  other  than  those  for  which  he  had  sub- 
scribed the  memorandum  of  association.  The 
Court  of  Appeal  held  that  the  acceptance  of  the 
office^  of  director  and  the  continuing  to  act  after 
the  time  by  which  the  qualification  ought  to  have 
lieen  acquired  did  not  amount  to  a  contract  by  J.  to 
take  the  additional  shai-es  requisite  for  his  qualifi- 
cation. The  decision  was  not  based  in  the  least 
degree  upon  a  reasonable  time  not  having  elapsed, 


it  assumed  that  it  had  elapsed,  and  it  was  held 
that  the  mere  fact  of  acting  as  a  director  was  not 
sufficient  to  constitute  a  contract  of  membership 
as  opposed  to  a  contract  to  qualify.  I  mention 
that,  as  I  think  that  I  ought  to  dispose  of  the  case 
upon  all  the  questions  possible  ;  but  I  hold  in  the 
present  case,  not  only  that  the  mere  lapse  of  time 
IS  not  sufficient  to  make  the  contract  a  contract 
of  membership,  but  also  that  in  the  present  case 
a  sufficient  time  had  not  elapsed.  The  company 
had  made  no  allotment,  and  so  long  as  that  was 
so  it  cannot  be  said  that  a  reasonable  time  for  the 
directors  to  qualify  had  elapsed.  One  must  bear 
in  mind  the  object  for  which  this  provision  is 
inserted ;  it  is  for  the  protection  of  such  of  the 
outside  public  as  come  in  and  take  shares.  The 
only  person  who  had  ever  agreed  to  take  shares  in 
this  company  was  the  vendor,  and  the  provision 
was  not  meant  for  his  protection,  but  for  the  pro- 
tection of  any  persons  who  may  come  in.  Under 
the  circumstances  I  hold  that  the  names  of  these 
gentlemen  ought  not  to  be  on  the  list  of  con- 
tributories. 

Solicitors :  Hurrell  and  Mayo ;  Linda  and  Co. ; 
Collison  and  Prichard ;  Murine  and  Longden. 


QUEEN'S  BENCH  DIVISION. 

Oct.  30  and  31,  1894. 

(Before  Mathew  and  Charles,  JJ.) 

Keo.  v.  His  Honovb  Judoe  Patebson  and 

Clabke.  (a) 
Tithe — Redemption  money  and  expenses — Jurisdic- 
tion of  County  Court. 
The  County  Court  has  now,  since  the  Tithe  Act 
1891,  jurisdiction  to  hear  and  determine  appli- 
cations for    redemption    money   and    expenses 
incident  to  the  redemption  of  a  titlie-renteharge. 

Rule  calling  on  the  learned  Judge  of  the  County 
Court  of  Essex,  holden  at  Southend,  to  show  cause 
why  he  should  not  hear  and  determine  the  matter 
of  an  application  under  the  Tithe  Act  1891  for  the 
recovery  of  59i.  13«.  2d.,  the  proportion  of  the 
redemption  money  and  the  expenses  incident  to 
the  redemption  of  a  tithe-rentcharge  on  certain 
lands  in  the  parish  of  Prittlewell. 

By  an  order  of  the  Board  of  Agriculture,  made 
in  Teb.  1892,  certain  rentcharges  were  directed  to 
be  redeemed,  and  the  applicant  for  the  present 
rule,  Mr.  Grellier,  was  duly  appointed  valuer  pur- 
suant to  the  provisions  of  the  Tithe  Acts  in  the 
matter  of  the  redemption  of  the  tithe-rentcharge 
charged  on  certain  lands  in  the  parish  of  Prittle- 
well, and  he  was  appointed  to  assess,  collect,  and 
recover  the  redemption  money  and  expenses. 

Amongst  .the  owners  of  the  lands  so  specified 
was  the  respondent,  Mr.  Clarke,  who  made  no 
objection  to  the  apportionment  of  the  redemption 
money  or  expenses,  or  to  the  share  thereof  to  be 
borne  by  him ;  but  he  refused  to  pay  the  amount 
thereof. 

Proceedings  were  then  taken  by  the  applicant 
in  the  County  Court  for  the  recovery  of  the  sum 
of  592. 13«.  2d.,  being  the  amount  of  the  proportion 
of  such  redemption  money  and  expenses  assessed 
against  Mr.  Clarke. 

A  preliminary  objection  was  taken  by  the  judge 
that  the  court  had  no  jurisdiction  to  hear  a  claim 

(a>  Beported  bj  W.  VI.  Oas,  Esq.,  BarrU|t«r-*t-L*w. 
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for  redemption  moner.  After  argument  the 
learned  judee  reaerved  his  judgment,  which  he 
afterwai-ds  delivered  in  writing  to  the  effect  that 
under  the  Tithe  Act.  1891  he  had  no  jurisdiction 
to  make  the  order  asked  for,  and  he  dismissed 
the  application  on  that  ground. 

The  present  rule  was  then  obtained  at  the 
instance  of  the  plaintiff  in  the  action. 

Rentcharge  in  arrear  was  recoverable  by  distress 
under  secU.  81-85  of  the  Tithe  Act  1836  (6  &  7 
WiU.  4.  c.  71). 

8.  T.  Evans  showed  cause  against  the  rule. — 
The  application  was  made  under  the  Tithe  Act 
1891,  and  that  is  an  Act  for  the  recovery  of 
tithe-rentcharge,  as  stated  in  the  preamble. 
It  is  limited  to  that,  and  it  contains  no  expi-ess 
provision  for  the  recovery  of  redemption  money 
or  expenses  incident  to  redemption.  Sect.  2  of 
the  Act  gives  jurisdiction,  over  claims  for  tithe- 
rentcharge,  but  the  section  ia  confined  to 
tithe-rentcharge,  and  there  is  no  provision  in 
the  Act  which  gives  jurisdiction  unless  it 
can  be  contended  that  sect.  10,  sub-sect.  4, 
may  be  construed  to  give  such  jurisdiction. 
,But  this  sub-section  deab.  with  any  "expenses, 
rentcharge,  or  other  sums,"  and  it  is  true  that 
under  the  sub-section  certain  expenses  and  rent- 
charge,  which  by  former  Tithe  Acta  are  made 
recoverable  as  tithe-rentchai-ge.  may  now  be  re- 
covered in  the  County  Court  under  the  Act  of 
1891 ;  but  there  is  no  mention  made  in  the  section 
of  redemption  money,  and  unless  the  words 
"  other  sums "  are  to  oie  construed  as  including 
redemption  money,  such  redemption  money  does 
not  come  within  the  section.  The  words  "  other 
sums"  must  mean  something  ejiisdem  generis 
with '  expenses  and  rentcharge,  and  it  would  be 
straining  the  Act  to  construe  them  as  including 
or  refeiring  to  redemption  money,  and  the  words 
ought  not  to  be  BO  construed.  If  the  Legislature 
had  intended  that  redemption  money  should  be 
included  in  this  sub-section,  it  would  have  said  so 
in  express  terms.  Moreover,  neither  the  rules 
nor  forms  framed  for  carrying  out  proceedings 
under  the  Tithe  Act  1891  have  anv  application  to 
redemption  money,  which  shows  that  the  framers 
of  these  rules  did  not  consider  that  redemption 
money  came  within  the  Act.  It  was  contended 
for  the  applicant  that  the  effect  of  sect.  39  of  the 
Tithe  Act  1860  was  to  give  the  court  jurisdiction' 
in  such  a  claim  aa  the  present.  But,  even  if  that 
section  gave  jurisdiction  as  to  redemption  money, 
it  only  applied,  as  the  section  expressly  states,  to 
"  redemption  monev,  which  may  have  been  fixed 
as  provided  in  the  Act,"  and  there  was  no  evidence 
to  show  that  the  redemption  money  claimed  in 
this  action  was  fixed  under  or  as  provided  by  the 
Tithe  Act  I860.'      ,  .  . 

C.  A.  H.  Black  (WUlis,  Q.C.  with  him)  in  sup- 

?ort  of  the  rule. — By  sect.  39  of  the  Act  of 
860  redemption  money  and  expenses  are  recover- 
able in  like,  manner  as- the  expenses  of  an 
original  apportionment;  and  by  sect..  18  of  the 
Tithe  Act  1839,  the  expenses  of'  an  original 
apportionment  are  recovered  in  like  manner 
as  tithe-rentcharge  in  arrear,  that  was  fonnerly 
under  the  Tithe  Act  1836  by  distress.  Now,  by 
sect.  10,  sub-sect.  4,  of  the  Act  of  1891,  any 'enact- 
ment in  the  Tithe  Acts  directing  any  expenses,  rent- 
charge,  or  other  sums  to  be  recovered  as  tithe-rent- 
charge, is  to  be  construed  to  refer  to  the  recovery  of 


Wednesday,  Oct.  31, 1894. 
(Before  Mathew  and  Chaslbs,  JJ.) 
Sweet  v.  Sweet,  (a) 
Hushand   and    wife  —  Separation  deed  —  Jkd 

■  between  husband  and  wife  without  a  truttte— 

■  No 'Awn  casta  clause — Covenant  by  trife  not  io 
'  "annoy"  husband — Adultery  of  wtfe — Bight  <f 

wife  to  sue  for  arrears  of  annuity. 
A  separation  deed  between  husband  and  wife  wt^f 
since  the  Married  Women's  Property  Act  18» 
be  entered  into  by  the  husband  and  wife  o^* 
without  the  intervention  of  a  trustee,  and  the  wift 
can  sue  in  her  own  name  upon  such  deed. 

<a)  Baported  I17  W.  W.  Obk,  Eiq.,  BurWtr^t-U*. 


tithe-rentcharge  under  this  Aat.  '  But  the  ooct- 
ment  in  sect..  39  of  the  Act  of  1860  iggochaa 
enactment,  for  it  is  an  enactment  directJng  n- 
demption  money  and  expenses  to  be  recovered  u 
tithe-rentcharge  in  arrear,  and  therefore  tlie  caae 
comes  directly  within  sect.  10,  sub-sect.  4,  of  tie 
Act  of  1891,  and  by  that  sub- section  the  mo^of 
recovery  is  the  same  as  for  tithe-rentcharge  onder 
the  Act,  and  that  is,  by  sect.  2,  the  County  Coot, 
which  is  there  given  exclusive  jnrisdiction.  Tbe 
County  Court  therefore  has,  by  tiie  oomlHiied 
operation  of  these  sections,  jurisdiction  to  aiter- 
tain  this  claim  for  redemption  money  and  ex- 
penses incident  to  redemption.    [He  was  stopped.] 

Mathew,  J. — This  was  an  application  to  tbe 
County  Court  judge  for  the  recovery  of  redemp- 
tion money  and  expenses.  The  learned  Comitj 
Court  judge  refused  to  deal  with  the  caae  on  tbe 
gi-ound  that  he  had  no  jurisdiction.  He  tu 
referred  to  sect.  10,  sub-sect.  4^  of  the  Act  of  | 
1891.  That  sub-section  provides :  [His  Lord^ 
read  the  section  and  proceeded :]  The  Coantj 
Court  judge  considered  that  this  sub-section  did 
not  apply  to  the  case ;  but  it  appears  to  us  Lbat- 
on  that  point  his  Honour  ■was  in  error.  Was  this 
a  sum  recoverable  as  tithe-rentcharge  'within  tbe 
meaning  of  the  section  P  To  answer  that  we  hatre 
to  tui-n  to  sect  39  of  the  23  &  24  Vict.  c.  93.  ^ 
Lordship  read  the  material  portions  of  that  sec- 
tion.] The  section  pi-ovides  for  the  recovery  of 
expenses  and  redemption  money,  and  this  appean 
to  me  to  be  one  of  those  cases.  '  Now  the  section 
goes  on  to  say,  amongst  other  things,  that "  all 
the  powers  and  provisions  of  the  said  recited  Aeti 
concerning  the  assessment  and  recovery  of  the 
expenses  of  an  orinnal  award  of  rentcharge  or 
apportionment  shaU  be  applicable  to  the  asses- 
ment  and  recovery  of  any  such  redemptiM 
money,"  and  then  we  go  back  to  see  -what  those 
Acts  were,  and  when  we  turn  to  the  Tithe  Act 
1839  (2  &  3  Vict.  c.  62),  s.  18,  it  is  clear  that  tie 
expenses  of  an  apportionment  are  recoverable  a 
tithe-rentcharge  in  arrear.  The  analogy.  thei«- 
fore,  between  this  charge  and  the  ordinary  icnt- 
charge  is  as  clear  as  can  be.  I  do  not  refer  to 
any  other  points  which  may  come  before  the 
judge,  but  niierely  decide  that  the  County  Court 
]udge  has  jurisdiction  over  redemption  money. 

Chablbs,  J. — ^I  am  of  the  same  opinion. 

Rule  absolute  unih  eoiti. 

Solicitors  for  the  applicant,  Wordsworth,  Slait. 
and  Co. 

Solicitors  for  the  respondent,  Bollit  and  Som- 
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When  luch  deed  contains  no  dum  casta  clause,  the 
admitted  adultery  of  the  wife  is  no  defence  to  an 
action  by  the  wife  against  the  husband  for  arrears 
of  the  annuity  tohioh  the  husband  covenanted  in 
such  deed  to  pay  to  his  wife. 

Adultery  by  the  wife  it  not  an  "  annoyance  "  to  the 
husband  within  the  meaning  of  a  covenant  in  the 
deed  that  the  wife  was  not  to  molest,  annoy,  or 
interfere  with  her  husbarul. . 

Appeal  by  the  defendant  from  the  judgment  of 
the  learned  deputy- jndge  of  the  Brompton  County 
Court  of  Mid(Ue8ex. 

The  plaintiff  is  the  wife  of  the  defendant,  and 
the  action  was  brought  to  recover  the  sum  of 
U.  6«.  8d.,  beinz  one  month's  instalment,  due  on 
the  9th  June  1894,  of  an  annuity  of  521.,  payable 
monthly,  granted  by  the  defendant  to  the  plain- 
tiff by  a  Seed  of  separation  dated  the  9th  Nov. 
1883. 

The  separation  deed  was  entered  into  between 
the  husband  and  wife  alone  without  the  intervention 
of  a  trustee,  and  contained  no  dum  casta  clause. 
It  contained  the  clause  that  the  wife  should 
henceforth  live  separate  from  her  husband,  and 
should  not  seek  for  restitution  of  conjugal  rights, 
or  in  any  way  molest,  annoy,  or  interfere  with  her 
husband. 

The  defence  raised  by  the  defendant  was  the 
adultery  of  the  wife,  which  was  admitted. 

The  learned  deputy-judge  held,  on  the  autho- 
rity of  Fearon  v.  The  Earl  of  Aylesford  (52  L.  T. 
Rep.  954;  14  Q.  B.  Div.  792),  and  of  the  Married 
Women's  Property  Act  1882,  that  adultery  of  the 
wife  was  no  defence. 

For  the  defendant  it  was  submitted  to  the 
learned  judge  that  the  cases  did  not  apply  when 
the  separation  deed  was  entered  into  without  the 
intervention  of  a  ti-ustee,  and  on  this  point  he 
gave  leave  to  appeal. 

The  defendant  appealed. 

Oswald,  Q.C.  (S.  W.  Lambert  with  him)  for  the 
defendant. — The  separation  deed  is  bad  in  law. 
It  is  not  such  a  deed  as  the  husband  and  wife  can 
enter  into  without  the  intervention  of  a  trustee. 
They  have  only  a  limited  power  to  contract,  and 
they  have  no  power  to  contract  in  such  a  case  as 
this  without  the  intervention  of  a  trustee.  Before 
the  Married  Women's  Property  Act  1882  a  hus- 
band could  not  sue  a  wife,  or  a  wife  her  husband, 
except  for  matrimonial  offences,  and  a  contract  re- 
lating to  such  matrimonial  offences  was  the  onlv 
contract  tfaat  a  wife  could  validly  enter  into  with 
her  busbajid  before  the  Act  of  1882.  Then  came 
the  Married  Women's  Property  Act  of  1882,  sect.  1, 
sub-sect.  2  of  which  gave  the  power  to  contract 
in  certain  cases ;  but  I  submit  that  all  that  the 
Act  does  is  to  give  a  power  to  contract  with  refe- 
rence to  property.  The  husband  and  wife  can 
now  contract  with  reference  to  disputes  which  are 
matrimtmial  disputes,  or  with  reference  to  pro- 
perty which  is  the  separate  property  of  the  wife. 
The  present  case  does  not  fall  within  either 
branon,  as  here  there  is  no  contract  aimed  at  the 
wife's  separate  estate,  and,  as  it  is  said  by  Lord 
Esher,  M.R.,  in  the  case  of  Palliser  v.  Oumey 
(19  Q.  B.  Div.  519),  the  wife  is  not  given  an  un- 
limited capacity  to  enter  into  and  be  bound  by 
any  contralct.  In  McGregor  v.  McGregor  (21  Q.  B. 
Div.  4SA),  although  it  was  held  that  a  contract 
for  separation  might  be  made  vrithout  the  inter- 
vention of  a  tmstee,  yet  the  circumstances  there 

Yd.  i;ZZI..  1886. 


were  wholly  different  from  those  in  the  present 
case.  In  that  case  an  assault  had  been  committed, 
and  tiiere  was  clearly  a  matrimonial  offence,  an 
offence  which  gave  the  wife  a  right  to  apply  to 
the  court  for  a  judicial  separation,  and  the  reason 
of  the  decision  in  that  case  was,  that  the  assault 
was  a  ground  for  applying  to  the  court.  This  is  very 
clearly  put  in  the  judgmentof  Smith,  J.,  in  the  court 
below  (58  L.  T.  Rep.  at  p.  229 ;  20  Q.  B.  Div.  at  p. 
533),  where  he  says  :  "  In  our  judgment  the  law  is 
that^  when  circumstances  exist  between  husband 
and  wife  which  would  or  which  might  give  rise  to 
proceedings  by  way  of  suit  for  matiimonial 
offences,  it  is  competent,  in  consideration  of  the 
one  not  taking  such  proceedings  against  the 
other,  for  the  two  to  contract  to  live  separate  and 
apart,  and  that  the  courts  will  enforce  the  stipu- 
lations of  such  a  contract  when  made."  In  the 
second  place,  adultery  is  a  good  defence,  although 
there  is  no  dum  casta  clause.  This  does  not. 
conflict  with  the  decision  of  the  court  in  the 
case  of  Fearon  v.  The  Earl  of  Aylesford  (52. 
L.  T.  Bep.  964;  14  Q.  B.  Div.  792);  becausfr 
in  that  case,  although  the  wife  had  been 
guilty  of  adultery,  it  was  merely  decided  that 
adultery  by  the  wife  was  no  defence  to  an  action 
by  the  trustee,  inasmuch  as  he  was  not  guilty  of 
any  offence,  but  came  into  the  court  with  clean  . 
hands.  Here,  if  there  had  been  a  ti-ustee,  no 
doubt  the  case  would  have  been  governed  by  th& 
Earl  of  Aylesford's  case,  and  the  trustee  could 
have  sued.  But  the  person  who  sues  here  is  the 
wife,  and  the  same  considerations  do  not  apply, 
so  that  adultery,  which  is  a  matrimonial  ofrenoe,. 
is  a  defence  to  the  action.  In  the  third  place, 
adultery  is  a  defence,  notwithstanding  the  decisiout 
in  the  Earl  of  Aylesford's  case,  as  there  the  cove- 
nant by  the  wife  was  not  to  "  molest "  her  husband, 
and  it  was  held  that  the  wife's  adultery  was  not 
molestetion  within  the  meaning  of  this  covenant. 
In  the  present  case,  however,  the  words  are  much 
stronger,  as  the  wife  covenante  not  to  "  molest, 
annoy,  or  interfere "  with  her  husband,  and  we 
submit  that  the  adultery  of  the  wife,  accompanied 
as  it  was  by  the  birth  of  a  child,  was  an  "  annoy- 
ance "  to  the  husband,  and  therefore  a  defence  to 
this  action.  Lastly,  the  covenant  by  the  wife  not 
to  molest  or  aimoy  her  husband  is  really  equi- 
valent to  a  dum  casta  clause,  in  which  case  the 
adultery  would  have  been  a  defence  to  this  action. 

Montague  Lush,  for  the  plaintiff,  was  not  called 
upon. 

Mathew,  J. — This  appeal  must  be  dismissed, 
as  it  seems  to  me  that  the  County  Court  judge 
was  right.  The  question  is,  what  construction 
we  are  to  place  on  the  Married  Women's  Property 
Act  1882.  By  sect.  1,  sub-sect.  2,  of  that  Act  a 
married  woman  is  capable  of  entering  into  and 
rendering  herself  liable  in  respect  of  and  to  the 
extent  of  her  separate  property  on  any  contract. 
Mr.  Oswald's  argument  is,  that  this  is  not  a  oon- 
tradt  in  reference  to  the  separate  property  of  the 
wife ;  but  it  is  quite  plain  that  the  sub-section  is 
quite  sufficient  to  cover  this  case.  Then  sub- 
sect.  3  provides  that  every  contract  entered  into 
by  a  married  woman  shall  be  deemed  to  be  a  con- 
tract entered  into  by  her  with  respect  to  and  to 
bind  her  separate  property,  unless  the  contrary 
be  shown.  The  wife,  therefore,  had  capacity  to 
make  the  contract  with  her  husband  and  to  sue 
and  be  sued  in  respect  thereof.    It  was  contended 
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also  for  the  husband  that  it  makes  all  the  difCe- 
renoe  here  that  there  is  no  trustee ;  but  I  do  not 
see  why  the  presence  or  absence  of  a  trustee  makes 
any  difference  in  the  matter.  According  to  the 
old  rule  adultery  was  no  answer,  and  in  reference 
to  such  defence  the  Master  of  the  Rolls,  in  the 
case  of  Fearon  ▼.  The  Earl  of  Ayletford  {uhi  rap.), 
does  not  refer  to  the  presence  or  absence  of  a 
trustee  aa  of  any  importance,  and  I  see  no  reason 
why  it  should  be  so.  He  says  (14  Q.  B.  Dir.  at 
p.  799) :  "  I  myself  should  absolutely  refuse  to  say 
that,  owing  to  the  mere  fact  of  a  woman  falling 
into  this  grave  offence  under  any  circumstances 
«f  neglect  by  her  husband,  public  policy  requires 
that  uie  husband  shall  not  be  obliged  to  pay  to 
her  the  annuity  which  he  has  undertaken  to  pay 
to  her  without  any  such  condition  being  expressed." 
It  appears  to  me,  therefore,  that  the  answer  is 
-complete  afid  the  argument  fails.  The  point  was 
made  that  in  this  deed  we  have  the  word  "  annoy- 
.ance,"  and  that  that  distinguishes  the  present 
case  from  the  Earl  of  AyUtford't  case,  where  the 
word  used  in  the  deed  waa  "  molest ;  "  but  there 
is  no  real  distinction  between  the  words.  It 
appears  clearly  that  this  appeal  must  be  dismissed 
with  costs. ' 

GhA-BLES,  J. — ^I  am  of  the  same  opinion.  The 
chief  argument  which  has  been  addressed  to  us 
on  behalf  of  the  appellant  was,  that  the  absence 
of  a  trustee  in  a  deed  of  separation  precludes  the 
wife  who  has  been  admittedly  guilty  of  adultery 
from  enforcing  against  her  husband  the  covenant 
in  that  deed  for  her  maintenance.  The  authori- 
ties are  quite  plain  that  a  husband  and  wife  are 
competent  to  enter  into  a  contract  of  this  descrip- 
tion. This  is  settled  by  the  case  of  Besant  v. 
Wood  (40  L.  T.  Rep.  445  ;  12  Ch.  Div.  605);  and, 
although  it  is  true  that  in  all  the  cases  before  the 
Married  Women's  Property  Act  1882  we  find  the 
interrention  of  a  trustee,  as  well  as  the  husband 
and  wife,  I  do  not  think  that  in  the  present  state 
of  the  law  such  intervention  is  essential.  That 
Act  has  conferred  on  a  wife  the  right  to  sue 
without  the  intervention  of  any  other  person,  and 
the  argument,  therefore,  for  the  appellant  on  that 
point  fails.  It  was  also  said  that  this  case  is  to 
be  distinguished  from  the  case  of  Fearon  v.  The 
Earl  of  Ayleaford  {uhi  eup.),  where  the  covenant 
by  the  wife  was  only  not  to  "  molest "  her  hus- 
band; whereas  here  the  covenant  is  not  to 
*'  annoy  "  her  husband.  In  my  opinion,  however, 
there  has  been  no  such  annoyance  as  to  prevent 
the  respondent  from  recovering  against  her  hus- 
band on  this  claim,  and  the  case  must  follow  the 
decision  in  Fearon  v.  The  Earl  of  Aylesford  {vhi 
tup.),  notwithstanding  the  difference  in  the  words. 

Appeal  diismiaaed. 

Solicitors  for  the  plaintiff,  Windyhank,  SamueU, 
and  Behr&nd. 

Solicitor  for  the  defendant,  Churchill. 


SuHictal  Committee  of  tte  $rtljs  Conncil. 

Nov.  8  and  Dee.  8, 1894. 
(Present:    The    Right    Hons.    Lords    Watsos. 
HoBuousE,  MAciTAaHTEiT,  and   Shasd,  ud 
Sir  R.  Couch.) 

Be  Semet  and  Solvat's  Patent,  (a) 

PETITION  FOB  PBOLONOATION  OF   PATENT. 

Patent  law — Prolongation  of  patent — Expiratun 
of  foreign  patent — Patents,  Verigns,  and  Trade 
Marks  Act  1883,  s.  25,  tub-aeet.  4. 

The  Judicial  Committee  have  not,  prior  to  the 
passing  of  the  Patents,  Designs,  and  Trade  Marki 
Act  1883  (46  &  47  Vict.  c.  57)  laid  down  any  mfc 
to  the  effect  that  where  a  British  patent  for  a 
foreign  invention  precedes  any  foreign  paUti, 
the  provision*  of  sect.  25  of  the  Patent  Lav 
Amendment  Act  1852  (15  Jt  16  Vict.  e.  83)  apply  to 
the  ease,  and  therefore  a  foreign  invetUion  Jirtl 
patented  in  England  before  the  patting  of  tA« 
Act  of  1883,  may  be  dealt  tcith  under  sect.  i5. 
sub-sect.  4,  of  that  Act,  on  the  footing  Oiat  the  Ad 
of  1852  has  been  repealed  as  to  it. 

The  lapse  or  expiration  of  foreign  patents  art 
circumstances  to  he  considered  in  considering  the 
question  of  the  extension  of  a  Britieh  patent, 
but  are  not  conclusive  against  ttieh  eaetenston. 

This  was  a  petition  for  the  prolongation  d 
letters  patent,  dated  the  17th  Nov.  1880,  granted 
to  Louis  Semet  and  Ement  Solvay,  both  of 
Brussels,  for  "  improvements  in  apparatus  for 
coking  and  distilling  coal." 

The  petition  stated  that  the  invention  related 
to  a  novel  mode  of  construction  and  arrangement 
of  ovens  for  coking  and  distilling  coal  (which 
might  be  shortly  described  as  "  retort   ovens  "X 
by  the  use  of  which,  as  contrasted  with  other 
coking  ovens  in  ordinary  use,  the  quantity  of 
coke    obtainable    from    each    ton  of    coal   was 
lately  increased,  the  duration  of  the  prooessee 
of  coking  and  distillation  was  most   mateiiaUj 
diminished,    and  the  valuable    bye-products  <x. 
the    gas    produced     in    coking    were     readily 
preserved     and    offered    for    condensation  and 
utilisation.    The  invention  possessed  very  great 
merits.    All  possible  efforts  had  been  used,  and 
very  heavy  expenditure  had  been  incurred,  in 
order  to  promote  the  use  of  the  invention,    for 
some  time  it  was  found  impossible  to  obtain  anj 
practical  introduction  of  the  invention  into  this 
country,  partly  by  reason    of    the    expense  ai 
forming  or  setting  up  a  battery  of  coking  ovens, 
but  chiefly  by  reason  of  the  opinion  which  for  a 
long  period  prevailed  in  this  country  that  coke 
and  the  bye-products  of  coke  produced  in  retort 
ovens  were  inferior  to  the  products  of   beehive 
ovens.    In  Belgium,  where  coal-mining  and  the 
manufacture  of  iron  and  steel  were  among  the 
chief  industries,  ovens  oonstructed  according  to 
the  invention  had  been  in  operation  for  some 
years  past.    The  invention  gained  a  silver  medal 
at  the  Paris  Exhibition  of  1^,  and  a  diploma  d 
honour  at  the  Antwerp  Exhibitaion  of  lw4.    1^' 
petiiaoners    had,   by    means    of   attracting  t^ 
attention    of    English    manufacturers    to   ^ 
advantageous  use  which  bad  been  made  of  the 
invention  in  foreign  countries  and  by  their  efforts 
and  expenditure,  succeeded  in  establishing  ^ 
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repatatdon  of  the  inTention  in  this  country, 
and  they  had  now  so  effectively  brought  the 
advantages  of  the  invention  to  the  notice  of  the 
public,  that  it  would  henceforth  become  remunera- 
tive and  compensate  the  petitioners  for  their 
labour  and  expenditure  in  the  past.  The  peti- 
tioners, subsequently  to  the  date  at  which  the 
provisional  specification  of  this  patent  was  lodged, 
took  out  patents  for  the  same  invention  in  France, 
Belgium,  Qermany,  and  other  countries,  which 
foreign  patents  were  still  subsisting. 

Sir  B.  Webster,  Q.O.  and  Waggett  for  the 
petitioners. 

The  Attomey-General  (Sir  B.  Beid,  Q.C.)  and 
H.  Stttton  for  tiie  Crown. 

Witnesses  were  called  in  support  of  the  petition 
and  spoke  to  the  great  merits  of  the  inventioiL 
It  was  stated  that  the  opinion  which  for  a  long 
period  prevailed  in  this  country  that  coke  and 
the  bye-products  produced  in  retort  ovens  were 
inferior  to  the  products  of  beehive  ovens  now  no 
longer  existed.  The  patent  taken  out  by  the 
petitioners  in  Prance  for  the  invention  would 
expire  in  1895,  and  the  patents  taken  out  by  them 
in  other  foreign  countries  would  expire  at  other 
dates  subsequent  to  1895.  The  patmt  which  the 
petitioners  took  out  in  Belgium  would  expire  in 
1900. 

At  the  conclusion  of  the  arguments  their  Lord- 
ships said  that  they  would  recommend  the  pro- 
longation of  the  patent  for  a  period  of  five  years, 
and  would  give  their  reasons  at  a  later  date. 

Dec.  8. — Lord  Wat80N  gave  their  Lordships' 
reasons  for  their  report  as  follows  : — ^The  letters 
patent  of  which  an  extension  is  craved  were  issued 
to  the  petitioners  Semet  and  Solvay,  who  were 
the  inventors,  on  the  17th  Nov.  1880.  At  that 
date  the  invention  was  not  protected  in  any 
foreign  country,  but  patents  were  subsequently 
obtained  in  France,  Germany,  Austria,  Belgium, 
the  United  States,  Bussia,  and  Spain.  With  the 
exception  of  the  last  two,  these  patents  are  still 
in  force.  The  French  patent  wiU  expire  in  the 
course  of  next  year,  the  German  in  1896,  the 
Austrian  in  1897,  and  those  for  Belgium  and  the 
United  States  in  1900.  The  Bussian  and  Spanish 
patents  have  lapsed  in  consequence  of  the  failure 
of  the  patentees  to  comply  with  a  condition  of 
their  exclusive  privilege,  which  required  that  the 
invention  should  be  brought  into  actual  operation 
within  a  time  limited.  The  patentees  have 
assigned  their  whole  interest  in  these  patents  to 
the  other  petitioners,  the  Socidte  Solvay  et 
Gompagnie,  a  concern  in  which  they  are  both 
sharehmders.  The  petitioner  Solvay  is  a  director 
of  the  company,  whilst  the  petitioner  Semet  is 
employed  by  the  company,  and  receives  as 
remuneration  a  percentage  of  the  profits  derived 
from  the  use  of  the  invention.  The  patent  is  for 
improvements  in  apparatus  for  coking  and  distil- 
ling coal,  and  its  chief  merit  appears  to  consist  in 
the  substitution  of  fire-clay  tubes  for  the  brick- 
work flues,  forming  part  of  the  structure  of  the 
kilns  or  ovens,  which  were  previously  in  use  for 
carrying  off  tiie  products  of  combustion.  The 
advantage  of  the  substitution  is  twofold.  In  the 
first  place,  it  prevents  the  escape  of  these  products 
from  the  flue  into  the  oven,  through  leakage,  to 
the  detximent  of  the  coke ;  and,  in  the  second 
place,  it  permits  the  repair  of  the  flues  without 
taking  down  the  brickwork  of  the  oven.  Although 


the  invention  is  apparently  a  very  simple  one,  it  is 
proved  to  be  of  considerable  commercial  utility.  It 
not  only  effects  a  saving  in  the  cost  of  maintaining 
the  coUng  apparattis,  but  it  yields  a  much  larger 
percisntage  of  coke,  with  a  considerably  increased 
amount  of  the  products  of  distillation.  Their 
Lordships  have,  in  these  circumstances,  had  no 
difBcnlty  in  coming  to  the  conclusion  that  the 
invention  is  of  sufficient  merit  to  justify  them,  if 
the  other  circumstances  of  the  case  be  favourable, 
in  recommending  an  extension  of  the  patent.  That 
neither  the  patentees  nor  the  company  which  has 
been_  engaged  in  bringing  their  invention  under 
the  notice  of  the  public  in  this  and  in  other 
countries  have  been  adequately  remunerated  is 
established  beyond  doubt.  The  accounts  pro- 
duced and  proved  show  a  large  debit  balance ;  and 
the  cross-examination  of  the  petitioners'  witnesses 
by  counsel  for  the  Grown  and  their  observations 
upon  the  evidence  merely  went  to  show  that  the- 
pecuniary  loss  of  the  petitioners  may  ultimately 
prove  to  be  less  than  they  anticipate.  In  some 
circiunstances  the  fact  that  such  losses  have  been 
sustained  during  the  currency  of  the  patent  might 
go  far  to  show  that  the  patented  invention  was 
not  of  public  utility,  but  their  Lordships  are 
satisfied  that  there  is  no  room  for  such  an 
inference  in  the  present  case.  The  invention 
appears  to  them  to  be  one  which  frccn  its  very 
nature  cannot  reasonably  be  expected  to  come  at 
once,  or  within  a  short  period,  into  ^neral  use. 
Its  adoption  necessitates  the  destruction  of  exist- 
ing and  the  erection  of  new  apparatus,  and  will 
therefore  in  all  probability  be  gradual  as  the  old- 
fashioned  apparatus  wears  out.  Their  Lordships' 
attention  was  very  properly  directed  by  flie 
Attomey-Greneral  to  the  enactments  of  sect.  25  of 
the  Patent  Law  Amendment  Act  1852,  which 
apply  to  cases  where  a  foreign  invention  has  not 
been  first  patented  in  the  United  Kingdom,  and 
also  to  a  series  of  decisions  of  this  board,  in  which 
it  was  held  that  cases  in  which  the  foreign  inven- 
tion was  first  patented  in  this  country,  though  not 
within  the  letter,  were  within  the  spirit  of  these- 
enactments.  Their  Lordships  do  not  consider  it 
necessary  to  notice  these  decisions  in  detail.  In 
this  case  the  patent  is  dated  before  the  passing  of 
the  Patents,  Designs,  and  Trade  Marks  Acts  1883. 
and  had  it  not  been  the  first  granted  in  any 
country  the  question  might  have  arisen  whether, 
having  regard  to  the  terms  of  sect.  113  of  the 
later  statute,  their  Lordships  were  bound  to  deal 
with  the  case  as  falling  under  sect.  25  of  the  Act 
of  1852.  But  their  Lordships  do  not  think  that, 
prior  to  the  passing  of  the  Act  of  1883,  this  board 
had  laid  down  any  rule  to  the  effect  that  cases 
in  which  the  British  patent  was  the  first  were 
within  the  spirit  of  sect.  25  in  such  sense  that  its 
enactments  ought  to  be  strictly  applied  to  them. 
The  decisions  already  referred  to  go  no  further 
than  to  establish  that,  in  dealing  with  such  cases, 
the  lapse  of  patents  for  the  same  invention  in 
foreign  countries  and  the  policy  of  the  Legislature, 
as  indicated  in  sect.  25,  were  circumstances  to  be 
taken  into  account  in  considering  whether  a 
prolongation  ought  to  be  gi-antod.  Thus,  in  Be 
BetW  Patent  (7  L.  T.  Bep.  577 ;  1  Moo.  P.  C. 
N.  S.  -49)  three  patents  naA  been  obtained,  in 
Britain,  France,  and  Belgium,  the  British  being 
the  first  of  them ;  and  this  board  advised  Her 
Majesty  to  grant  an  extension  for  five  years, 
although  the  Belgian  patent  had  expired  before 
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the  date  of  the  application  for  renewal.  Their 
Lordahips  are  of  opinion  that,  inasmuch  as  sect. 
25  of  the  Act  of  185'2  does  not  apply  to  it,  the 
present  cose  must  be  dealt  with  nnder  the  provi- 
sions of  the  Act  of  1883,  and  therefore  on  the 
footing  that  sect.  25  has  been  repealed  bj  the 
LM^skture.  The  rule  laid  down  for  their 
guidance  by  sect.  25  (4)  of  the  later  Act  is  to  the 
effect  that  "  the  Judicial  Committee  shall,  in  con- 
sidering their  decision,  hare  regard  to  the  nature 
and  merits  of  the  invention  in  relation  to  the 
publio,  to  the  profits  made  bjr  the  patentee  as 
such,  and  to  all  the  circumstances  of  the  case." 
The  practical  result  of  that  legislation  is,  that  the 
committee  are  no  longer  deprived  of  the  right  to 
recommend,  in  their  mscretion,  the  extension  of  a 
patent  which  is  not  the  first  in  cases  where  one 
or  mora  foreign  patents  for  the  same  invention 
have  lapsed  or  expired.  But  the  lapse  or  expiry 
of  foreign  patents  remains,  as  it  always  has  fa«en, 
one  of  the  circumstances  which  must  neoessarily 
be  considered.  It  is  a  circumstance  which  may 
prejudicially  affect  the  interests  of  the  inhabitants 
of  the  United  Kingdom  ;  and  it  is  therefoi-e  one 
which  must  be  taken  into  account,  along  with  the 
other  facts  of  the  case,  whera  there  is  no  patent 
for  the  invention  outside  the  United  Kingdom, 
as  well  as  in  cases  where  foreign  patents  exist  or 
have  existed.  In  cases  whera  the  prolongation  of 
a  patent  would  place  the  inhabitants  of  Great 
Britain  and  Ireland  at  a  disadvantage  in  competi- 
tion with  the  subjects  of  a  foreign  state,  that 
circumstance  must  militate  strongly  against  its 
extension.  Whether  the  disadvantage,  either 
certain  or  probable,  ought  to  outweigh  the  right 
-of  the  patentee  to  obtain  a  renewal  upon  other 
grounds  must  always  be  a  question  of  degree,  to 
be  decided  according  to  the  special  circumstances 
of  each  case.  In  the  present  case  the  evidence 
does  not  suggest  that  there  is  much  or  any 
appreciable  competition  in  the  markets  of  the 
world  between  coke  of  British  and  of  foreign 
manufacture,  or  between  articles  British  and 
foreign,  which  depend  for  their  manufacture  upon 
the  use  of  coke  as  fuel.  Then,  in  Russia  and 
Spain,  the  two  countries  in  which  the  patents 
taken  out  for  the  present  invention  have  lapsed, 
the  evidence  shows  that  the  invention  is  not  used. 
In  these  circumstances  their  Lordships  have  come 
to  the  conclusion  that  the  patent  ought  to  be 
■extended  for  a  term  of  five  years,  and  they  have 
humbly  advised  Her  Majesty  to  that  effect. 

Solicitors  for  the  petitioners,  Ste^reyison  and 
■CouUwell. 

Solicitor  for  the  Crown,  The  Solicitor  to  the 
Treasury. 


(Supreme  €mi  of  luHoturt. 


COURT   OF   APPEAL. 

Nov.  9  and  10, 1894. 
(Before  Lindlet  and  Smith,  L.JJ.) 

KiTTS  V.  MOOBE  A.ND  Co.  (a) 
APPEAL  FSOM    THE    CHANCEBT    DITI8I0N. 

Arbitration — Agreement  to  refer — Action  tmpeock- 
ing  document  containing    agreement — ataying 
aroiiration — Injunetion—Judicaiwre  Act   iSiZ, 
$.  25,  $ub-»eet.  8. 
The  jurisdiction  of  the  court  to  grant  an  injunc- 
tion restraining  arbitration  proceedings  when 
the  right  to  refer  the  ditpuie  to  arbitralion  it 
founded  on  a  document  vokiek  it  impeached  hy 
an  action  has  not  been  curtailed  by  seel.  25,  sub- 
sect.  8,  of  the  Judicature  Act  1873. 
Decision  of  Lord  Russell,  CJ.  affirmed. 
The  North  London    Bailway  Company  «.  The 
Great  Northern  Bailway  Company   (48  h.  T. 
Hep.  695  ;  11  Q.  B.  Div.  30)  distinguished. 
The    plaintiff    and   defendants  were  com  mer- 
chants, and  in  1893  they  entered  into  a  specnlatioin 
with  reference  to  a  cargo  of  alfalfa,  or  foreign  hay, 
then  on  its  way  from  the  River  Plate. 

The  agreement  was  contained  in  seversJ  letteie, 
telegrams,  and  a  "  sold  note." 

On  the  13th  June  1893  the  defendants  sent  the 
following  telegram  to  the  plaintiff : 

We   are   offned   steamer   cargo   1000   to    1500  tma 
alfalfk;  for  orders  go  anywhere.     June  July  shipment. 
Think  100«.  would  huj.     What  do  yon  think  of  this  F 
The  plaintiff  telegraphed  in  reply : 
Take  the  cargo  alfalfa  100«.    Will  go  joint  acoonnt. 
Some    further  letters    and    tele»ram.a    passed 
between  the  parties,  and  on  the  19th  June  the 
defendants  sent  a  printed  form  of  "  sold  note " 
to  the  plaintifF,  dated  the  15th  June,  by  which 
they  purported  to  sell  the  hay  to  him  "  for  account 
of  selves  "  at  52.  per  ton,  "  subject  to  the  printed 
rules  of  the  Liverpool  Com  Trade  Association 
Limited."     This  was  accompanied  by  a  memo- 
randum from  the  defendants  dated  the  19th  Jmie. 
stating : 

It  ia  nnderstood  and  hereby  agreed  that  we  take  one 
half  joint  interest  with  yoniself  in  this  cargo. 

On  the  same  day  the  plaintiff  wrote  a  letter 
acknowledging  the  receipt  of  the  contract  and 
memorandum  dated  the  15th  and  19th  June  1S93, 
with  reference  to  the  purchase  of  the  cargo  at  5J. 
per  ton,  and  concluded : 

And  I  confirm  the  same  in  all  respects. 
The  bye-laws  of  the  Liverpool  Com  Ti-ade  Asso- 
ciation Limited  provide  that. 

All  dispntes  ont  of  traneaotions  connected  with  the 
trade,  except  such  as  arise  ont  of  the  buainose  of  the 
Clearing  House,  shall  be  referred  to  arbitrators. 

On  arrival  in  England  the  cargo  was  found  to 
be  short,  and  was  rejected  by  the  defendants,  who 
obtained  from  the  vendors  by  arbitration  a  sum 
of  4002.  as  compensation  for  breach  of  contract. 
The  plaintiff  claimed  half  of  this  as  his  profit, 
but  the  defendants  then  stated  they  had  bought 
the  hay  at  42.  15».  per  ton,  and  were  entiUed  to 

(al  Bepoited  by  W.  C.  Bias,  Esq.,  BanisteMt-lAV- 
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retain  a  sum  of  5«.  per  ton,  the  difference  between 
that  price  and  52.  per  ton,  for  themselves  before 
the  money  was  divided,  and  ^ve  the  plaintiff 
notice  that  thejr  should  proceed  to  arbitration  to 

On  the  28th  Sept.  1894  the  writ  in  this  action 
was  issued,  claiming  a  declaration  that  a  partner- 
ship existed  between  the  plaintiff  and  defendants 
in  respect  of  the  cargo  of  hay ;  an  account  of  all 
moneys  received  by  the  defendants  belonging  to 
the  partnership;  payment  of  what  should  be 
founa  dne  to  the  plamtiS  on  such  account ;  and 
an  injunction  restraining  the  defendants  from 
proceeding  or  attempting  to  proceed  with  any 
arbitration  having  reference  to  any  disputes 
between  the  plaintiff  and  defendants  in  respect 
«f  the  cargo  or  the  partnership. 

On  the  17ih  Oct.  the  plaintiff  applied  to  Lord 
Bossell,  G.J.  (sitting  as  Vacation  judge),  for  an 
interlocutory  injunction  restraining  the  defen- 
'dants  from  proceeding  with  the  arbitration  pro- 
ceedings, and  the  injunction  was  granted:  (97L.T. 
i36.) 

From  this  decision  the  defendants  appealed. 

T.  WiUes  CMtty  for  the  appellants.— This  is  not 
«  case  in  which  an  injunction  should  be  granted ; 
bat,  if  it  is,  the  court  has  no  jurisdiction  to  grant 
one.  It  is  not  a  case  in  which  before  the  Judi- 
cature Act  1873  the  court  could  have  granted  an 
injunction,  and  the  jurisdiction  has  not  been 
increased  by  sect.  25,  sub-sect.  8,  of  that  Act. 
An  injunction  will  not  be  granted  even  though 
the  arbitration  proceedings  may  be  futile  and 
vexatious : 

The  North  London  Railway  Company  v.  The  Great 
Northern  Bailtcay  Company,  48  L.  T.  Bep.  695 ; 
11  Q.  B.  Div.  30  ; 
London  and  BlacTcieall  Railway  Company  v.  Cro»>, 

54  L.  T.  Eep.  309  ;  31  Ch.  Div.  354  ; 
JVirror  v.  Cooper,  62  L.  T.  Eep.  528 ;  44  Ch.  Div. 

323; 
Jackson  v.  Barry  Railway  Company,  68  L.  T.  Bep. 

472  ;  (1893)  1  Ch.  238  ; 
irood  V.  IMliet,  61  L.  J.  158,  Ch. 

The  effect  of  sect.  25,  sub-sect.  8,  of  the  Judicature 
Act  1873  on  the  jurisdiction  of  the  court  to  grant 
injunctions,  was  considered  in  Bonnard  v.  Perry, 
•man  (66  L.  T.  Rep.  506 ;  (1891)  2  Ch.  269)  and 
MoMon  V.  Madame  Tnasaud  Lim.ited  (70  L.  T. 
Rep.  335 ;  (1894)  1  Q.  B.  671),  and  Lord  Halsbury 
is  alone  in  considering  that  it  was  intended  to 
enlarge  it.  The  case  of  The  North  London  Bail- 
icay  Company  v.  The  Great  Northern  Railway 
Company  (ubi  tup.)  does  not  appear  to  have  been 
referred  to.  There  is  no  claim  here  to  rectify  the 
agreement,  but  merely  a  claim  for  a  declaration 
that  a  partnership  existed  between  the  plaintiff 
and  the  defendants.  The  plaintiff  can  get  in  the 
arbitration  proceedings  all  the  relief  he  asks  by 
the  action. 

Marten,  Q.C.  and  P.  8.  Stokes  for  the  plaintiff. 
— The  documents  show  that  the  plaintiff  and 
defendants  entered  into  a  partnership  with  refer- 
ence to  this  hay,  and  therefore  the  plaintiff  is 
entitled  to  half  the  actual  profit  without  any  extra 
payment  being  made  to  the  defendants : 

Bentley  v.  Craven,  18  Beav.  75  ; 

Partnerahip  Act  1890  (53  &  54  Viot.  0. 39),  8. 29  (1). 
This  case  differs  from  those  cited,  as  here  the 
document  which  it  is  alleged  gives  the  defendants 
the  right  to  have  the  dispute  decided  by  arbitra- 


tion, is  impeached  by  the  plaintiff,  and  in  that 
state  of  circumstances  the  court  has  always  had 
jurisdiction  to  restrain  the  arbitration  proceed- 
ings until  the  question  on  the  document  itself  is 
decided : 

Itylne  v.  Dickinton,  Q.  Cooper,  195  ; 

ZTie  South'Wutem  Railvay  Company  v.  Coward, 
5  Bail.  Caa.  70S ; 

JlaumeU  v.  Midland  Oreat  Weelern  (Ireland) 
Railway  Company,  8  L.  T.  Bep.  847  ;  1  H.  &  U. 
130. 
In  London  and  North-Wetiem  Railway  Company 
V.  Srnith  (1  Mac.  &  O.  216)  Lord  Cottenham 
restrained  a  person  seeking  compensation  under 
sect.  68  of  the  Lands  Clauses  Consolidation  Act 
1845  from  proceeding  by  arbitration  to  have  the 
damages  assessed  until  he  had  established  his 
right  to  compensation  at  law.  In  East  and  West 
India  Docks  and  Birmingham  Junction  Bailioay 
Company  v.  Gattke  (3  Mac.  <fc  G.  155)  Lord  Truro 
refused  to  restrain  the  arbitration  proceedings  in 
a  case  under  that  section,  but  in  his  judgment 
(3  Mac.  &  ti.  168)  he  distinguished  the  lormer 
case  on  the  ground  that  in  that  case  the  only 
question  was  a  question  of  law.  Here  the  dispute 
is  a  question  of  law — namely,  whether  a  partaier- 
ship  was  created  between  the  parties.  In  East 
and  West  India  Docks  and  Birmingham  Junction 
Railway  Company  v.  Gattke  the  question  was 
damage  or  no  damage,  and  that  decision  does  not 
affect  this  case.  The  court  has  jurisdiction  to 
restrain  arbitration  proceedings  in  such  a  case  as 
this: 

Witt  V.  Corcoran,  1.  Eep.  8  Ch.  App.  476  (n.)  j 

Simons  v.  Oates,  10  Times  L.  Bep.  392 ; 

Malmeibury  Railway  Company  v.  Budd,  2  Ch.  Div. 
113; 

Piercy  v.  Toung,  42  L.  T.  Bep.  710 ;  14  Ch.  Div. 
200. 

The  only  agreement  is  to  refer  to  arbitration  any 
dispute  arising  under  the  "  sold  note  "  itself,  ana 
the  dispute  here  does  not  arise  under  it. 

T.  WiUes  Chitty  in  reply. 

LiNDLBT,  L.J. — The  question  raised  on  this 
appeal  is  one  of  some  practical  importance,  and 
it  is  one  that  is  not  altogether  fiee  from  diffi- 
culty. The  case  is  this :  The  plaintiff  and  the 
defendants  entered  into  a  speculation  with  refer- 
ence to  some  hay,  and  they  have  disagreed  with 
i-eference  to  the  mode  in  which  the  accounts 
between  them  are  to  be  adjusted.  The  agreement 
between  them  is  contained  in  a  series  of  docu- 
ments commencing  on  the  13th  June  1893,  and 
amongst  those  documents  there  is  what  is  called 
a  "sold  note,"  which  has  given  rise  to  all  this 
difficulty.  The  defendants  adopted,  as  business 
men  very  often  do,  a  printed  form  entirely 
inapplicable  to  the  case.  It  is  a  printed  form 
apphcable  to  a  transaction  of  sole  instead  of  such 
an  adventure  as  the  plaintiff  and  defendants  have 
entered  into.  The  printed  form  refers  to  the 
printed  rules  of  the  Liverpool  Com  Trade  Asso- 
ciation, and  the  plaintiff  acknowledged  the  receipt 
of  it  and  the  memorandum  accompanying  it. 
Now  a  dispute  has  arisen  as  to  whether  the  hay 
which  is  referred  to  is  to  be  invoiced  to  the  firm, 
the  plaintiff  and  defendante  (as  sale  is  out  of  the 
question,  there  was  no  sale),  at  lOOs.,  or  at  9o«. 
The  plaintiff  says  it  should  be  the  latter.  The 
defendants  say,  "  We  must  refer  that  dispute  to 
arbitration."   The  plaintiff  says,  "  No,  I  shall  not 
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refer  it  to  arbitration  ;  I  shall  bring  an  action  to 
have  our  rights  determined,  and  I  shaU  impeach 
the  agreement  upon  which  you  rely.  That  printed 
document  upon  which  you  rely  I  shall  ask  the 
court  to  say  does  not  contain  the  true  agreement 
between  us."  Under  these  circumstfmces  the 
plaintiff,  Kitts,  brings  an  action  for  the  ordinary 
partnership  account,  and  he  asks  for  an  injunc- 
tion to  restrain  the  arbitration  proceedings,  and 
he  does  so  upon  the  footing  that  the  agreement 
which  contains  the  arbitration  clause  is  for  some 
reason  which  he  alleges  not  binding — whether  for 
fraud  or  mistake,  or  surprise,  or  for  some  other 
reason,  I  do  not  say,  because  the  statement  of  claim 
hasnot  been  delivered.  His  equity  is  to  impeach  that 
agreement.  Then  it  is  argued  on  his  bebalf  that, 
where  the  agi-eement  has  been  impeached  the 
courts  of  equity  hare  always  granted  an  injunc- 
tion restraining  an  action  or  a  reference  under  the 
agreement,  until  the  equity  suit  has  been  deter- 
mined. That  appears  to  me  to  be  a  correct  state- 
ment of  the  practice  of  the  courts  of  equity 
before  the  Judicature  Act.  That  is  shown  by  the 
cases  of  Mylne  v.  Dickhison  (ubi  tup.),  The  South- 
western Railway  Company  t.  Coward  (uhi  aup.), 
and  MaunseU  v.  Midland  Great  Western  (Ireland) 
Railway  Company  (ubi  sup.).  In  all  those  cases 
the  Court  of  Chancery  did  grant  an  injunction  to 
stay  a  reference  to  arbitration  upon  the  ground 
that  the  agreement  containing  the  clause  was 
impeached.  Now,  is  there  any^ing  to  alter  that 
practice,  or  to  render  it  incumbent  upon  us  to 
depart  from  it  P  Mr.  Ghitty  says  there  is,  and  he 
pressed  us  with  the  cases  of  The  North  London 
Railway  Company  v.  The  Great  Northern  Railway 
Company  (ubi  sup.),  London  and  Blackwall  Rail- 
way Company  v.  Cross  (ubi  sup.),  Farrar  v.  Cooper 
(ubi  nip.),  and  Wood  v.  Litlies  (ubi  sup.).  It 
appears  to  me  that  they  do  not  touch  the  principle 
to  which  I  have  referred.  The  most  impoi-tant 
case  is  the  one  I  mentioned  first,  The  North  London 
Railway  Company  v.  The  Gi'eat  Northern  Railway 
Company,  in  which  there  was  an  agreement  to 
refer  any  difference  to  arbitration.  One  party 
wished  to  refer,  and  the  other  did  not,  and  brought 
an  action  to  stop  the  reference.  There  the  agree- 
ment was  not  impeached;  there  was  nothing  of 
the  kind;  there  was  no  ground  in  that  case  for 
stopping  the  arbitration.  And  in  their  judg- 
ments Lord  Esher,  M.R.  (then  Brett,  L.J.)  and 
Cotton,  L.J.  say  that  in  that  state  of  circum- 
stances com-ts  of  equity  had  never  granted 
such  an  injunction,  and  they  said  also  —  and 
this  was  an  important  part  of  the  decision — 
that  sub-sect.  8  of  the  25th  section  of  the 
Judicature  Act  1873  has  not  extended  the  juris- 
diction BO  as  to  enable  tliem  to  do  so  now.  That 
was  the  decision.  They  did  not  mean  to  say  that 
in  cases  where  the  Court  of  Chancery  used  to 
interfere  the  power  was  gone.  Whether  the  Court 
of  Appeal  has  taken  too  narrow  a  view  of,  or 
placed  too  naiTow  a  construction  upon,  that  section 
IS  another  matter  altogether.  I  do  not  consider  I 
am  at  liberty  to  discuss  the  question.  The  Court 
of  Appeal  has  put  a  construction  upon  it,  and  by 
that  construction  I  am  bound,  but  that  case  does 
not  touch  the  principle.  Now  the  case  of  The 
London  and  Blachwatt  Railway  Company  v.  Cross 
(ubi  sup.)  was  a  case  under  the  Lands  Clauses  Act, 
and  the  decision  really  amounts  to  this :  that,  not- 
withstanding the  25th  section  of  the  Judicature 
Act,  the  court  wiU  not  alter  the  practice  which 


has  prevailed  under  the  Lands  Clauses  Act  nnee 
it  was  settled  by  Lord  Truro  in  East  and  WVxt 
India  Docks  and  Birmingham  Junction  Jiaibatj 
Company  v.  Gattke  (ubi  sup.).  There  was  a  differ- 
ence of  opinion  at  that  time  on  this  subject. 
There  were  great  inconveniences  either  way.  The 
inconveniences  were  pointed  out  by  Lord  Tmro, 
and  also  by  Lord  Cottenham.  Lord  Cottenham 
thought  the  best  thing  was  to  allow  a  person  to 
bring  an  action,  or. file  a  bill,  and  have  nia  rights 
determined  before  the  arbitration.  Lord  Tniio 
thought  that  way  was  inoonv^ent,  and  that  tbt 
beat  way  under  the  Lands  Clauses  Act  was  to  kt 
the  parties  have  an  arbitration,  and  get  thor  rigfats 
determined.  That  case  was  decided  fift^'  years 
ago,  and  what  was  said  in  the  case  of  The  Lomdem, 
and  BlackwaU  Railway  Company  v.  Croat  (vbi 
sup.)  was  that,  notwithstanding  the  25th  section 
oi  the  Judicature  Act  1873,  the  court  would  not 
alter  the  practice  as  it  had  been  settled  in  tlie 
case  of  tke  East  and  West  India  Docks  ami 
Birmingham  Junction  Railway  Company  v.  GaiOee. 
There  is  no  single  case  which  Mr.  Willes  Chitty 
with  all  his  energy  and  all  his  industry  has  been 
able  to  discover  which  in  any  way  curtails  the 
power  of  this  court  to  stop  an  ai-biti-ation  which 
IS  founded  upon  an  agreement  which  is  impeached. 
I  think  the  Lord  Chief  Justice  took  a  correct 
view  of  the  case,  and  that  this  appeal  ought  to  be 
dismissed.  Of  course  the  injunction  will  ohIt  be, 
as  the  Lord  Chief  Justice  has  worded  it,  untu  the- 
trial. 

Smith,  L.J. — This  is  an  appeal  from  the  judg- 
ment of  the  Lord  Chief  Justice,  who  granted  an 
injunction  against  the  defendants  restraining  them 
from  proceeding  further  with  an  arbitration  nntil 
the  trial  of  an  issue  which  has  been  raised  between 
the  plaintiff  and  the  defendants.    The  real  ques- 
tion in  this  case,  speaking  for  myself,  is  whether 
we  are  bound  by  authority  to  say  that  the  Ijord 
Chief  Justice  could  not  grant  that  injunctioD. 
Now,  as  I  understand  the  facte  of  the  case  whidk 
have  been  brought  before  me,  as  a  matter  of  con- 
venience I  have  not  the  slightest  doubt  tiiat  the 
proper  thing  is  to  stay  this  arbitration  until  the 
issue  in  dispute  between  the  plaintiff  and  defen- 
dante  has  been  adjudicated  upon.    At  one  time, 
without  fully  understanding  the  facte,  I  was  of  a 
conti-ary  opinion ;  but,  in  my  judgment,  it  has  been 
shown  that  there  is  here  a  real  controversy  between 
the  parties  as  to  whether  or  not  the  printed  docu- 
ment, which  is  the  only  document  containing  the 
arbitration  clause,  is  or  is  not  indicative  of  the- 
real  position  between  the  plaintiff  and  the  defen- 
dants.    With  regard  to  the  question — and  it  is 
the  real  question  ultimately  to  be  decided  between 
the  plaintiff  and  the  defendante — ^whether  this 
hay  IS  to  be  placed  on  the  joint  account  at  the 
cost  price  of  lOOs.  or  95^.  a  ton,  if  that  docnmoit 
is  unimpeached  it  seems  to  me  that  the  plaintiff's 
case  is  gone,  because  it  is  there  stated  that  it  is  to 
be  at  5/.,  that  is  lOOs.  a  ton.   Therefore  the  plaintiff 
brings  his  action  for  the  purpose  of  impeaching 
that  agreement.    The  defendanU  had  brfore  the- 
plaintiff  brought  his  action  to  impeach  this  agree- 
ment commenced  proceedings  to  have  the  matter 
decided  by  arbitration,  and  the  plaintiff  having 
brought  ms  action  to  impeach  the  agreement,  I 
do  not  say  upon  what  ground,  applied  to  the  Lord 
Chief   Justice  to  stay  the  arbitration,  and  the 
Lord  Chief  Justice  came  to  the  conclusion— I  use 
words  upon  which  a  great  deal  has  already  been 
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said— that  it  was  just  and  convenient  that  it 
«lionld  be  stayed.  Whereupon  it  is  said  that  it 
<;aimot  be  stayed  because,  in  the  case  of  The  North 
London  Railway  Company  v.  The  Cheat  Northern 
Bailicay  Company  (ubi  tup.),  this  court  held  that 
under  no  conceivable  circumstances  has  the  court 
jurisdiction  to  stay  by  injunction  proceedings  by 
arbitration.  I  am  of  opinion  that  the  averment 
of  Mr.  Willes  G  bitty  is  too  large  when  he  says 
that  is  the  decision  of  the  court  in  that  case.  The 
point  which  came  up  for  adjudication  there  was 
whether  or  not  sect.  25,  sub-sect.  8,  of  the  Judica- 
tare  Act  1873,  which  says  that  an  injunction  may 
be  granted  when  the  court  thinks  it  ;|U8t  and  con- 
venient, has  enlarged  the  jurisdiction  which  the 
Court  of  Chancery  had  theretofore  exercised. 
That  was  the  point  which  came  up  for  adjudi- 
cation, and  this  court  has  undoubtedly  held  that 
where  a  litigant  had  no  right  to  an  injunction, 
and  would  not  have  obtained  an  injunction  from 
"the  Court  of  Chancery  prior  to  the  Judicature 
Act  1873,  he  cannot  get  one  now.  That  was 
the  ratio  decidendi,  and  I  am  loyally  following 
ihat  case.  There  was  no  question  there  of  im- 
peaching the  agreement  for  arbitration,  but  the 
sole  ground  taken  was  that  the  arbitration  pro- 
ceedings  should  be  stayed  by  injunction,  because 
there  was  nothing  in  it,  and  they  would  be  futile 
-and  useless.  The  court  held  that,  inasmuch  as 
before  the  Judicature  Act  1873  that  was  no 
ground  for  staying  such  proceedings,  it  was  no 

f round  for  staying  the  proceedings  in  that  case, 
'hat  I  take  to  be  the  decision  in  The  North  London 
Bailway  Company  v.  The  Great  Northern  Railway 
Company  {uhi  sup.).  Mr.  Marten  accepts  that 
decision,  and  in  no  way  cavils  at  it,  nor  could  he, 
-and  we  are  loyally  following  it.  But  Mr.  Marten 
contends  that,  prior  to  the  passing  of  the  Judi- 
cature Act  1873,  the  decisions  of  the  Court  of 
Chancery  were  that  where  a  litigant  was  seeking 
to  impeach  a  document  which  contained  an  arbi- 
tration clause,  the  Court  of  Chancery  had  juris- 
diction to  grant  an  injunction  when  it  thought  it 
right  to  do  so.  The  two  salient  cases  which  he 
referred  to  were  Mylne  v.  Dickinson  {ubi  sup.), 
before  Lord  Eldon,  in  1815,  and  MaunseU  v. 
Midland  Great  Western  {Ireland)  Railway  Com- 
pany (uM  step.),  decided  in  the  year  1863.  The 
latter  case  was  before  Wood,  V.C.,  and  it  was  a 
case  in  which  there  was  an  agreement  to  refer 
dispntes  to  arbitration,  and  an  injunction  was 
«sked  by  one  of  the  parties  to  restrain  proceedings 
by  arbiteitjon,  that  party  impeaching  the  agree- 
ment, because  he  said  the  directors  had  oeen 
acting  ultra  vires.  If  the  point  had  been  not  that 
the  agreement  was  uUra  vtres,  but  that  the  agree- 
ment had  been  entered  into  by  the  directors  on 
behalf  of  the  shareholders  intra  vires,  and  they 
iranted  to  get  rid  of  the  arbitration  on  the  ground 
of  its  being  useless  and  futile,  no  injunction 
would  have  been  granted.  But  they  impeached 
the  agreement,  b^ause  they  alleged  that  the 
agreement  was  ultra  vires  the  directors.  It  was 
held  that  they  were  not  bound  by  the  agreement, 
and  not  bound  by  the  proceedings  on  aroitration, 
and  therefore  the  court  granted  the  injunction. 
The  decision  in  the  case  of  The  South-Western 
Raihijay  Company  v.  Coward  {ubi  sup.)  is  to  the 
like  effect.  Therefore,  l^ally  following  the  case 
of  The  North  London  Railway  Company  v.  The 
Great  Northern  Railway  Company  {ubi  sup.), 
and  adopting   it,  I   am    of    opinion   that  this 


case  is  not  covered  by  it,  because  in  that 
case  there  was  no  pipetence  for  saying  that 
anybody  was  impeaching  the  agreement.  Mr. 
Marten  has  satimed  me  that  the  practice  of 
the  Court  of  Chancery  wais  to  grant  injunc- 
tions under  these  circumstances  prior  to  the 
Judicature  Act  1873.  I  do  not  think  it  could  be 
ai'gued  that  sect.  25  of  the  Judicature  Act  1873 
was  intended  to  curtail  the  jurisdiction  of  the 
court,  which  seems  to  have  been  the  point  that  was 
specially  argued  in  Monson  v.  Madams  Tussaud 
Limited  {ubi  sup.),  in  which  case  Lord  Halsbnry 
held  that  it  was  intended  to  enlarge  it ;  but  he  is 
the  only  judge  who  has  expressed  that  opinion  up 
to  the  present  day.  As  I  have  ah-eady  said,  if  thei'e 
was  jurisdiction  to  stop  these  arbitration  pro- 
ceedings, I  think  it  ought  to  be  exercised,  and  I 
think  the  decision  of  the  Lord  Chief  Justice  in 
this  case  should  be  afi&rmed.  The  appeal  must  be 
dismissed  with  costs. 

Solicitors  for  the  plaintiff.  Woodward  and  Hood, 
Solicitors  for  the  defendants,  Pritchard,  Engle- 

field,  and  Co.,  agents  for  Barrell,  Rodway,  and  Co., 

LiverpooL 


Tuesday,  Nov.  13,  1894. 

(Before  Lord  Halsbukt,  Lindley  and 

RiOBT,  L.JJ.) 

McIlquham  v.  Tatloe.  (a) 

APPEAL  FEOM  THE  CHANCEBT  DIVISION. 

Covenant — Construction — Covenant  to  pay  lOOOJ. 
or  transfer  "lOOOZ.  iporth"  of  fully  paid-up 
shares  in  company  to  be  formed  by  covenantor— 
Companyformed  with  preference  and  ordinary 
shares — Breach — Right  of  covenantee  to  recover 
sum  of  money. 

The  defendant,  by  deed  dated  the  2n^  Dec.  1892, 
covenanted  within  twelve  months  from  that  date 
to  "pay  the  sum  of  lOOOZ.,  or  hand  over  to  or 
otherwise  transfer  into  the  names  of"  the 
plaintiffs  "  1000^  toorth  of  fully  paid-up  shares 
in  a  company  to  be  formed "  by  the  defendant 
toithin  the  same  period  for  working  certain 
mines,  the  capital  of  ruch  company  not  to  exceed 
12,000Z. 

Tlie  defendant  formed  the  company,  and  it  was 
registered  on  the  20th  Nov.  1893  with  a  capital 
of  12,0001.,  divided  into  600  {A)  or  preference,  and 
600  {B)  or  ordinary  shares  of  101.  each.  On  the 
23rd  Nov.  1893  the  defendant  executed  to  the 
plaintiffs  a  transfer  of  100  (B)  shares  purporting 
to  be  fully  paid,  but  -which  had  not  been  paid  for 
in  cash.  JTo  contract  had  been  registered  in 
respect  of  these  shares  before  issue  as  required  by 
sect.  25  of  the  Companies  Act  1867.  The  shares 
oftlie  company  had  never  had  any  marketable 
value.  Under  these  circumstances  the  plaintiffs 
declined  to  accept  the  shares,  but  claimed  pay- 
ment of  lOOOi.  in.  cash. 

It  was  decided  by  Stirling,  J.  (ante,  p.  484]  that  the 
shares  which  the  defendant  had  contracted  to 
transfer  were  to  be  shares  in  a  company  in  which 
aU  the  shareholders  should  stand  on  a  footing  of 
equality;  thai  by  forming  the  company  with 
preference  and  ordinary  shares  the  defendant 
had  put  it  oat  of  his  power  to  emnply  viiih  that 
branch  of  the  covenant  which  related  to  the 
transfer  of  .shares ;  and  that  he  wcu,  therefore,  on 
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ihe  authority  of  Studholme  v.  Mamdell  (1  Lord 
Maym.  279),  bound  to  perform  the  other  alterna- 
tive by  paying  the  lOOOL  The  defendant 
appealed. 
ITeltJ,  that  the  meaning  cf  the  covenant  toai  not 
tharet  of  the  nominal  value  of  1000!.,  but  thares 
which  were  worth  10002.  in  the  market ;  and  that 
therefore  on  this  ground,  without  going  into  the 
reasone  given  by  Stirling,  J.  for  his  decision,  his 
judgment  must  be  affirmed,  and  the  appeal 
dismissed  vrith  costs. 

Appeai.  bj  ihe  defendant  from  a  decision  of 
Stirling,  J.  (ante,  p.  484). 

OraJiam  Hastings,  Q.G.,  and  Bramxcell  Davis 
for  the  appellant. — The  respondente  claim  damages 
for  the  breach  of  the  corenant  contained  in  the 
deed.    The    appellant's    contention    is    that   no 
dsnuige  was  sustained,  and  therefore  that,  in  spite 
of    the  breach  of  the  covenant,  there  ought   to 
be    no  damages  awarded.    It  is  an  alternative 
covenant  to  pay    10002.  or  to  hand  over  10002. 
worth    of   fully   paid-np    shares.    There    is    no 
l^nanuitee  that  the  shares  will  fetch  that  sum.    It 
18  an  option  to  pay  10002.  or  to  hand  over  shares. 
The  appellant  does  not  deny  that  there  was  a 
technical  breach,  but  he  says  that  the  respondents 
have  sustained  no  damage,  because,  although  they 
did  not  get  the  shares,  the  shares  were  absolutely 
worthless.    Stirling,  J.  decided  the  case  on  the 
ground  that  the  covenant  contemplated  that  all 
the  shares  in  the  company  should  rank  equally — 
that  there  was  an  implied  term  in  the  corenant  to 
that  effect — and  that  therefore  the  appellant  was 
bound  to  perform  the  first  part  of  the  covenant, 
he  having  put  it  out  of  his  power  to  perform  the 
latter.     We  submit  that  there  was  no  implied 
stipulation  that  the  shares  should  rank  equally, 
for  companies    are   generally  formed  with  two 
classes  of  shares — ordinary  and  preference.    The 
appellant  having  stipulated  one  thing — viz.,  that 
the  capital  of  the  company  should  not  exceed 
12,0002.— he  could  (if  that  had  been  the  intention) 
have  as  well  stipulated  that  the  shares  should 
rank  equally.     Why,  then,  should  such  a  stipula- 
tion be  inferred  P    There  is  no  question  of  irand 
here ;  it  is  not  suggested.    It  is  absolutely  im- 
material that  there  were  two  classes  of  shares, 
because  the  preference  and  the  ordinary  shares 
were  both  of  no  value.    Stirling,  J.'s  judgment 
proceeded  on  the  Partnership  Act  1890,  and  also 
on  the  case  of  The  British  and  American  Trustee 
and  Finance.  Corporation  Limited  v.    Couper  (70 
L.  T.  Eep.  882  ;  (1894)  App.  Gas.  399).    His  Lord- 
ship also  attached  great  importance  to  Button  v. 
The   Scarborough    Cliff  Hotel  Company   Limited 
(2  Drew.  &  Sm.  521).     But  we  submit  that  the 
learned   judge's   view  was   based  on  a    fallacy, 
because    he    was    not    construing    articles    of 
association,  but  a  deed  of  covenant.    The  shares 
were  worth  10002.  nominal  value,  although  of  no 
value   in  the  market.     [Lord  Halsbury. — You 
can  hardly  deny  that  your  construction  strikes 
the  word  "  worth  "  out  of  the  covenant  altogether. 
It   is    not    10002.  nominal  value.     It    is  10002. 
worth  of  shares.]    The  respondents  ai-e  to  have 
fully  paid-up  shares  of    the   nominal  valne  of 
10002. 

Grosvenor  Woods,  Q.C.  and  Griffith  Jones,  for 
the  respondents,  were  not  called  upon  to  argue. 

Lord  Halsbttey. — ^I  confess  that  in  this  case  I 
have  not  been  able  to  entertain  any  doubt  from 


the  first  time  the  covenant  has  been  read  to  iii& 
I  should  construe  it  as  I  should  construe  any 
ordinary  language.  I  think  if  the  covenant  itodf 
is  not  ambiguous  I  have  no  right  to  refer  aiher 
to  the  recitals  or  to  the  statement  of  the  oonsiden. 
tion.  And  it  seems  to  me,  without  at  all  going^ 
into  the  reasons  of  the  learned  judge  in  the  ooort 
below,  that  it  would  not  be  proper  to  contend  that 
those  words  have  not  in  their  ordinary  natnnl 
meaning  an  intelligible  proposition  that  there  i» 
to  be  1C^2.  worth  of  shares.  It  is  vain  to  contend 
that  if  you  take  any  other  construction  of  it  ym 
do  not  strike  out  uie  word  "  worth  "  altc^ether. 
Therefore,  upon  the  ordinary  principle  of  con- 
struction, if  there  is  nothing  cutting  down  the 
natural  meaning  of  the  word,  I  must  ocmstnie  it 
according  to  what  I  apprehend  to  be  the  natnnl 
meaning  of  the  word.  Yon  cannot  construe  an 
instrument  of  this  sort  by  striking  out  a  word  and 
asking  us  to  read  the  document  in  such  a  way  as 
to  make  that  word  absolutely  inoperative.  It 
sins  against  the  ordinary  rule  of  construction.  1 
am  of  opinion  that  the  court  below  was  right,  and 
that  the  true  construction  of  the  language  is  that 
the  transfer  was  to  be  of  10002.  worUi  of  shares. 
It  is  admitted  that  these  shares  were  not  worth 
10002.  The  appeal  must  be  dismissed  with 
costs. 

LiNDLET,  L.J. — I  am  of  the  same  opinion.  The 
covenant  was  by  the  defendant  that  he  will  within 
twelve  calendar  months  from  the  date  of  thedoca- 
ment  pay  the  sum  of  10002.,  or  hand  over  to  or 
otherwise  transfer  into  the  names  of  the  plaintifh 
10002.  worth  of  fully  paid-up  shares  in  a  company 
to  be  formed  by  the  defendant,  the  capital  of 
which  was  not    to  exceed  12,0002.     Now,  what 
does  that  meanP    Mr.    Gi'aham  Hastings   has 
invited  us  to  construe  the  covenant  as  meaning 
that  the  defendant  will  pay  10002.  in  cash  or  in 
shares — that  is  to  say,  that  he  will  transfer  shai«s 
to  the  nominal  value  of  10002.    I  do  not  think 
that  that  is  the  fair  meaning  of  the  language 
used.    I  put  to  Mr.  Graham  Hastings  this  aspect 
of  the  case :  Supposing  that  these  shares  had  gone 
up  in  price  and  the  defendant  had  offered  and 
tendered  a  smaller  number  than  10002.  in  nominal 
value,  but  10002.  worth  in  the  market,  what  wonld 
have  been  the  answer?      The  shares  wonld  be 
taken  to  be  according  to  the  market  value.    Of 
course,  it  is  the    same  question  from    another 
point    of    view.      But    it    strikes    me   that  it 
would   be   unanswerable.    No   one   could  hare 
accused  the  defendant  of  breaking  his  covenant; 
he  would    have  done  exactly  what  he    said  he 
would    do — viz.,    pay    10002.  worth    of    shares. 
Beliance  has  been  placed  on  the  recitals,  and  the 
recitals  no  doubt  express  the  intention  of  the 
parties  in  language  somewhat  different.    Bat  I 
do  not  think  it  is  right  to  construe  the  phun 
words  of   this  covenant  with    reference  to  the 
language  of  the  recitals,  more  espedally  as  the 
draftsman   has  departed    from    the  view   which 
he  entertained  when  he  drew  the  recitalB.    There 
is  no  covenant  here  to  form  a  particular  oomnny 
with  this,  that,  or  the  other  capital,  or  anyuiing 
of  the  sort.    It  is  all  put  in  a  different  ahiqpe; 
the  defendant  is  to  pay  the  money  or  lOOOL  worth 
of  shares  in  a    company   to    be   formed.  _  And 
although  of  course  the  recitals  from  one  point  of 
view  helped  Mr.  Graham  Eastings,  the  recital  flxt 
he  is  to  pay  10002.  worth  of  shares  iaagaiiMthiin. 
I  think  that  the  only  safe  wav  ia  to  amento  the      I 
digitized  by  v^*  I 
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Janguage  of  the  covenant,  which  to  my  mind  is 
periectljr  plain. 

RioBT,  L.J. — ^I  am  of  the  Bame  opinion.  The 
word  "worth"  is  not  only  an  important  word, 
bnt  it  appears  to  me  to  be  the  important  word  in 
the  covenant.  What  does  "worth"  meanP  It 
means  worth  in  the  sense  of  the  real  value  some- 
how to  be  ascertained.  There  can  be  no  difficulty 
in  ascertaining  it;  it  does  not  mean  nominal 
value.  A  thing  may  be  of  the  nominal  value  of 
lOO.OOOZ.,  or,  as  in  this  case,  lOOOZ.,  and  yet  not  be 
worth  a  farthing.  I  do  not  consider  that  the 
oovmant  is  in  any  way  ambiguous.  If  it  had 
been,  I  do  not  see  that  we  should  have  got  any 
light  from  the  recitals,  or  from  the  consideration, 
because  I  consider  that  they  are  very  ambiguous, 
and  that  they  do  not  exclude  the  meaning  which 
is  given  in  the  covenant.  The  better  way  to  put 
it  undoubtedly  is  that,  unless  we  see  that  there  is 
something  ambiguous  in  the  covenant  itself,  we 
«aght  not  to  care  about  the  consideration. 

Appeal  diamUsed. 

Solicitor  for  the  appellant,  Daniel  Jones,  agent 
for  A.  J.  Hughet,  Aberystwyth, 

Solicitor  ^r  the  respondents,  Robert  Jenkins, 
Agent  for  Smith,  Owen,  and  Davies,  Aberystwyth. 


Saturday,  Nov.  17, 1894. 

(Before  Linsi.et  and  Smith,  L.JJ.) 

New  v.  Btjens.  (a) 

APPEAI.  FBOM  THE  QTTEEX's  BENCH  DIVISION. 
Tractiee  —  Eviderice — Commission — Examination 
of  defendant  resident  abroad — Application  by 
defendant— Order  XXXVII.,  r.  5. 
In  tht  exercise  of  its  discretion  to  grant  or  refuse  a 
commission  to  take  evidence  abroad,  the  Court 
has  regard  to  the  fact  that  there  is  a  material 
difference  between  a  foreign   plaintiff  and  a 
foreign  defendant ;  and  where  a  defendant  was 
resident  tn  Canada,  an  application  by  him  to 
have  his  evidence  taken  in  that  country  was, 
under  the  circumstances,  allowed. 
The  principle  upon  which  the  Court  ought  to  act 
in  granting  or  refusing  a  commission  to  take 
evidence    abroad    is    correctly    enunciated    by 
Chitty,   J.    in  Ross  v.  Woodford    (70  L.   t. 
Bep.22;  (1894)1  Ch.38). 
Ifecision  of  Day,  J.  reversed. 
This  action  was  brought  by  two  bondholders  of 
the  Cata:^uet  Railway  Company,  a  Canadian  com- 
pany, agamst  the  defendant  Bums,  the  chairman 
•of  the  company,  who  was  also  the  contractor,  for 
alleged  fraudulent  misrepresentations  contained 
in  a  prospectus  issued  in  London,  inviting  the 
public  to  subscribe  for  certain  6  per  cent,  mort- 
gage bonds  of  the  company. 

The  alleged  misrepresentations  were  (1)  that 
forty  miles  of  railway  constructed  by  the  company 
had  cost  48332.  per  mile;  (2)  that  the  uncalled 
capital  amounted  to  44,4402. ;  (3)  that  an  estimate 
based  on  existing  traffic  showed  a  pi-obable  revenue 
of  2002.  per  mile. 

The  defendant  resided  at  Bathurst,  in  Canada, 
and  had  no  place  of  residence  in  England. 

The  writ  in  the  action  was  issued  in  Feb.  1891, 
at  a  time  when  the  defendant  happened  to  be  in 

<M)  Bqmtad  by  £.  A.  Sckatcblit,  e»n„  BuTla«n>»t-L««. 


England.  Notice  of  trial  was,  however,  not  givea 
till  June  1894,  the  delay  being  caused  by  negotia- 
tions which  had  been  pending  for  a  long  time 
between  the  parties  with  a  view  to  a  settlement. 

In  order  to  carry  on  these  negotiations  the 
defendant  came  to  England  in  March  1894.  He 
however,  returned  to  Canada  in  the  following 
April  without  having  come  to  any  final  settle- 
ment, and  the  negotiations  were  continued  for 
some  time  longer  by  letter.  It  was  stated  that 
the  difference  between  the  parties  amounted  to 
about  10002. 

Shortly  after  notice  of  trial  had  been  given  the 
defendant  took  out  a  summons  for  a  commission 
to  Bathurst.  In  support  of  the  application  the 
defendant  stated  that  he  was  a  member  of  the 
Legislature  in  Canada,  and  that  he  held  an 
important  public  position,  which  made  it  difficult, 
if  not  impossible,  for  him  to  attend  and  give 
evidence  at  the  trial ;  and  that  there  were  other 
material  witnesses  who  were  resident  in  Canada. 

The  master  refused  the  application,  and  Dav,  J., 
sitting  at  cl.ambers,  affirmeid  the  decision  of  the 
master  in  view  of  the  fact  that  the  defendant  had 
been  served  with  a  writ  in  London  and  had  been 
in  London  during  the  present  year. 

The  defendant  now  appealed. 

Bigham,  Q.C.  and  Tindal  Atkinson  for  the 
appellant. — ^As  Mr.  Bums  is  domiciled  abroad 
and  is  not  the  plaintiff  but  the  defendant  in  this 
action,  he  ought  not  to  be  compelled  to  come  over 
here  to  give  ms  evidence : 

Boss  V.  Woodford,  70  L.  T.  Bep.  22;  (1894)  1  Cb.  38. 

[They  were  stopped  by  the  Court.] 

Murphy,  Q.C.  and  Fitzgerald  for  the  respon- 
dents. [LiNDLET,  L.J. — Why  should  there  not 
be  a  commission  PJ  Having  regard  to  the  naturo 
of  this  action,  it  is  a  case  in  which  the  defendant 
ought  to  be  examined  in  open  court.  Where  it  is 
sought  to  have  a  material  witness  examined 
abroad,  and  the  nature  of  the  case  is  such  that  it 
is  important  that  he  should  be  examined  here,  the 
party  asking  to  have  him  examined  abroad  must 
show  clearly  that  he  cannot  bring  him  to  this 
country  to  be  examined  at  the  trial : 

Lairton  v.  The  Vacuum  BraJte  Company,  51  L.  T. 
Eep.  275 ;  27  Ch.  Div.  137. 

Cotton,  L.J.  in  that  case  said :  "  I  think  that  in  a 
case  of  this  sort,  where  it  is  important  that  the 
witness  should  be  examined  in  court,  a  heavy- 
burden  lies  on  the  party  who  wishes  to  examine 
him  abroad,  to  show  clearly  that  he  cannot  be 
reasonably  expected  to  come  here."  Applyii^ 
that  principle  to  this  case,  on  what  ground  is  it 
that  the  defendant  should  not  come  to  this 
country  to  be  examined  at  the  trial?  It  is  not 
suggested  that  he  is  seeking  to  delay  the  proceed- 
ings by  asking  for  a  commission.  The  plaintiffs 
do  not  object  to  the  case  being  adjourned.  But 
what  they  want  is  to  have  the  defendant  examined 
here.  [Lindlet,  L.J. — It  is  rather  a  strong  thinf; 
to  ask  a  defendant  to  come  from  Canada  to  be 
examined  here.]  A  commission  to  examine  wit- 
nesses abroad  will  not  be  granted  unless  the  court 
is  satisfied  that  the  witnesses  to  be  examined  can 
give  evidence  material  to  the  issue : 

Ann.  Pr.  (1894-5)  p.  730,  citing  Langen  v.  Tale,  49 
L.  T.  Bep.  758 ;  24  Cb.  Div.  522. 

[LiNDLBT,  L.J. — ^Yes  ;  of  course  the  court  must 
be  satisfied  that  the  witness  is  a  material  witness.] 
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The  defendant  is  charged  with  fraud,  and  it  is 
esaentialljr  a  case  where  he  ought  to  be  examined 
before  the  jury  who  try  the  action,  and  he  ought 
to  make  out  a  very  strong  case  whjr  he  should  not 
be.  It  has  been  laid  down  in  many  authorities 
that  the  burden  is  on  the  person  asking  to  be 
excused  from  coming  to  show  cause  whj  he  should 
not  be  examined  in  the  usual  way.  It  makes  no 
difference  whether  the  defendant  is  a  domiciled 
foreigner  or  not,  since  the  cause  of  action  arose 
here  and  he  has  been  served  here.  He  has  come 
here  on  several  occasions,  and  there  is  no  reason 
why  he  should  not  come  again.  In  Bott\.  Wood- 
ford {ubi  Slip.)  the  defendants  were  in  the  Trans- 
vaaL  They  had  been  served  with  a  writ  in  this 
country.  The  evidence  showed  that  they  had  no 
money  with  which  to  pay  the  expenses  of  the 
journey,  and  the  amount  the  plaintiff  offered  was 
quite  inadequate  for  the  purpose.  That  is  an 
entirely  different  case  from  the  present.  Here 
the  defendant  is  a  wealthy  man. 

No  reply  was  called  for. 

LiNDLET,  L.J. — I  do  not  think  that  this  is  a 
case  in  which  the  court  ought  to  i-ef  use  a  oom> 
mission.  It  was  merely  by  a  lucky  accident  that 
the  plaintiffs  were  enabled  to  launch  their  action 
in  this  country  at  all.  [His  Lordship  stated  the 
facts  of  the  case,  and  continued :]  The  defendant 
is  resident  in  Canada,  and  but  for  the  lucky  acci- 
dent of  his  temporary  visit  to  England  the  plain- 
tiff s  must  have  gone  to  Canada  to  sue  him.  Under 
these  circumstances  it  is  not  for  Mr.  Bums  to 
show  why  he  should  not  come  here;  but  it  is  for 
those  who  are  suing  him  to  show  why  he  should. 
Jfr.  Bums  has  not  gone  back  to  Canada  to  escape 
process,  but  because  the  negotiations  for  a  settle- 
ment of  the  action  fell  through.  He  comes  here, 
and  he  goes  back,  but  not  to  escape  the  service  of 
the  writ.  After  the  action  is  set  down  for  trial 
the  defendant  asks  that  there  may  be  a  commis- 
sion. I  think  that  the  genei-al  principle  is  correctly 
enunciated  by  Chitty,  J.  in  Boss  v.  Woodford  (70 
L.  T.  Rep.  22;  (1894)  1  Ch.  38).  In  granting  or 
refusing  a  commission  to  take  evidence  abroad, 
there  is  a  material  difference  between  a  foreign 
plaintiff  and  a  foreign  defendant.  Prima  facie 
a  foreigner  who  is  sued  in  this  country  is  entitled 
to  a  conkmission  to  the  place  where  he  lives. 
When  we  bear  in  mind  that  long  before  this 
action  was  set  down  for  trial,  the  defendant  had 
returned  to  Canada,  I  do  not  think  that  the  cir- 
cumstance that  he  was  over  here  in  llarch  last  is 
enough  to  overcome  the  genei-al  pi-actice,  and  to 
induce  the  court  to  refuse  a  commission  for  the 
examination  of  a  foreign  defendant.  I  think, 
therefore,  that  the  order  for  a  commission  must 
go,  and  that  the  appeal  must  be  allowed.  The 
costs  will  be  costs  in  the  cause. 

Smith,  L.J. — I  concur.  It  is  not  suggested 
that  this  application  is  made  for  the  purpose  of 
delaying  the  trial  of  the  action.  But  it  is  said 
that,  if  an  Englishman  sues  in  the  courts  of  this 
country  a  person  domiciled  abroad,  he  can  force 
the  defendant  to  come  over  to  this  country 
for  the  trial  of  the  action.  I  do  not  believe 
that  any  such  right  at  all  exists  on  the  part 
of  a  plaintiff  suing  a  domiciled  foreigner.  It 
is  said  that  the  plaintiffs  in  the  present  case 
have  an  illegitimate  motive  for  compelling  the 
defendant  to  come  over  here,  their  object  being  to 
induce  him  to  pay  the  lOOOi.  required  to  bring  the 


parties  to  a  settlement,  as  it  was  said  that|b» 
would  rather  pay  the  10002.  than  come  to  tlii» 
country.     It  is  said,  further,  that  there  is  ano&r 
motive   which  appears  from  the  affidavits — nz., 
that  there  are  other  gentlemen  in  this  coimttr 
who  have  lost  their  money  in  this  company,  asd 
who  wish  to  serve  writs  upon  the  defendant   In 
my  opinion,  those  are  not  legitimate  motives  for 
forcing  the  defendant  to  come  orer  here.    How 
was  it  that  the  learned  judge  (Day,  J.)  came  to 
the  conclusion  that  a  commission  ought  not  to  be 
granted  P    It  is  admitted  that  the  learned  jud^ 
was  about  to  make  an  order  for  a  commisaion,  Int 
when  he  was  told  that  the  defendant  had  been  in 
this  country  in  March  last,  and  that  he  ongbt  to 
be  brought  over  i^ain  for  the  trial  of  the  aetiaa, 
his  Lordship  declined  to  make  the  order.    Bvt 
Day,  J.  was  not  told  that  the  defendant's  presence 
in  this  country  in  March  last  was  not  for  the  pur- 
pose of  defending  the  action,  but  for  the  puipcafr 
of  carrying  out  negotiations   for  a   Betuement. 
which  negotiations  were   still  pending  when  he 
returned  to  Canada.    If  the  learned  judge  had 
been  told  that,  he  would  probably  have  granted 
the  commission.    If  he  had  had  the  true  facts  in 
his  mind,  he  would  not  have  refused  it.    For  these 
reasons    I    think    that   the    appeal     should  he 

'^'*''®^-  Appeal  cUloiced. 

Solicitors  for  the  appellant,  Morgan*  and 
Harrison. 

Solicitors  for  the  respondents,  G.  8.  and  K. 
Brandon. 


Wednesday,  Nov.  21, 1894. 

(Before  Lord  Halsbuey,  Lindley  and 

Smith,  L.JJ.) 

Be  The  Railway  Time  Tables  PuBLiBHixe 

Company  Limited  ;  Ex  parte  Welton  (a) 

APPEAL  FBOM    THE  CHANCERY  DIVISION. 

Company — Issue  of  shares  at  a  discount —  Winding- 
up — Discharge  of  creditors — Calls — Bights  <f 
eontribvtories  inter  se — Companies  Act  18^ 
(2.5  <£•  26  Vict.  c.  89),  s.  38— Companies  Aa 
1867  (30  *  31  Vict.  e.  131),  s.  25. 

A  limited  company,  having  under  its  artidet  of 
association  power  to  issue  shares  at  a  discouid. 
created  additional  capital  in  shares,  so/ne  (f 
which  were  issued  at  a  discount  to  A.  who  wo* 
also  an  original  shareholder.  The  company 
having  been  ordered  to  be  wound-up,  all  ths 
creditors  were  duly  paid  before  the  whole  of  the 
share  capital  had  been  called  up.  The  questitm 
then  arose  whether,  in  adjusting  the  rights  (f 
the  shareholders  inter  se  under  sect.  38  of  the 
Companies  Act  1862,  A.,  as  the  holder  of  discount 
shares,  was  still  liable  under  sect.  25  ofth»  Co»- 
panics  Act  1867  to  pay  up  the  whole  amount  if 
those  shares. 

Held,  that  the  issue  of  shares  at  a  discount  *oa* 
void  altogether,  and  not  merely  as  againd 
creditors  ;  and  that  therefore  the  discount 
shares  were  liable  to  be  called  up  tn/»fl,  under 
sect.  25  of  the  Companies  Act  1867,  for  thepurpois 
of  adjusting  the  rights  of  the  various  sharthotder* 
in  the  company  inter  se. 

Be  The  Almada  and  Tirito  Company  Limited; 
Allen's  case  (59  L.  T.  Bep.  159;  38  Ck.  Pit. 

(a)  Beporud  by  £.  A.  SCBAlCBUTj^ENn  BuiMer^t-U*. 
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415);  The  Ooregnm  Gold  Mining  Company  of 

India  r.  Roper  (66  L.  T.  Sep.  4^;  (1892Mpp. 

Cote.  125) ;  and  Be  The  Weymouth  and  Channel 

Iglands  Steam  Packet  Company  Limited   (63 

L.  T.Bep.  445,  686;  (1891)  1  Ch.  66)  ameidered. 

Deeigion  of  Kekewieh,  J.,  affirmed. 

The  above-named  company  was  incorporated  on 

the  5th  Jan.  1886  under  the  Companies  Acts  1862 

to  1884  as  a  company  limited  by  shares. 

The  original  capital  of  the  company  was  30,000!., 
divided  into  6000  shares  of  51.  each.  With  the 
'exception  of  ten  signatory  shares  paid  for  in  cash, 
All  these  shares  were  issued  to  William  Alexander 
Sandys,  his  mortgagee  and  nominees,  as  fully  paid 
up  under  a  duly  registered  agreement  and  as  the 
■consideration  for  the  transfer  to  the  company  of 
the  copyright,  goodwill,  plant,  and  stock-in-trade 
of  his  business. 

By  a  special  resolution  of  the  company,  passed  at 
a  general  meeting  held  on  the  25th  Mar  1886,  and 
duly  confirmed  at  a  similar  meeting  held  on  the 
11th  June  1886,  the  capital  of  the  company  was 
increased  by  the  creation  of  2000  additional  shares 
•of  SI.  each.  Of  these,  600  shares  were  issued  and 
paid  for  in  cash.  Of  the  remainder,  500  were 
issued  as  bonus  and  900  as  discount  shares. 

The  articles  of  assoeiation  of  the  company  con- 
~t^ned  the  following  material  provisions: 

4,  The  shares  shall  be  under  the  control  of  the 
directors,  who  may  allot  or  otherwise  dispose  of  the  same 
to  enoh  persons  on  each  terms  and  conditions  and  at 
SQch  times  as  the  directors  think  fit,  and  either  at  a 
^connt.  premium,  or  otherwise. 

41.  The  company  may  from  time  to  time  inoreaee  the 
'Capital  by  the  creation  of  new  shares  of  such  amount  as 
may  be  deemed  expedient. 

42.  The  new  shares  shall  be  issued  npon  snch  terms  and 
conditions  and  with  snch  riffhts  and  privileges  oimexed 
thereto  as  the  directors  shall  determine,  and  in  partionlar 
snch  shares  may  be  issned  with  a  preferential  or 
^[nalified  right  to  dividends  and  in  the  distribution  of  the 
assets  of  the  company,  and  trith  a  special  or  trithout  any 
'ri^t  of  voting. 

43.  The  company  may  before  the  issue  of  any  new 
abaree  determine  that  the  same  or  any  of  them  shall  be 
offered  in  the  first  instance  to  all  the  then  members  in 
proportion  to  the  amount  of  the  capital  held  by  them,  or 
make  any  other  provisions  as  to  the  issne  and  allotment 
of  the  new  shares,  but  in  default  of  any  such  determina- 
tion, or  so  far  as  the  same  shall  not  extend,  the  new  shares 
■nay  be  dealt  witli  as  if  they  formed  part  of  the  shares  in 
the  original  capital. 

140.  If  the  company  shall  be  woond-np  and  the  snr- 
plna  assets  shall  be  insufficient  to  repay  the  whole  of  the 
paid-np  capital,  such  surplus  assets  shall  be  distributed 
*o  that  as  nearly  as  may  be  the  losses  shall  be  borne  by 
the  members  in  proportion  to  the  capital  paid  up  or  which 
'Ought  to  have  been  paid  up  on  the  shares  held  by  them 
'wpeotively  at  the  commencement  of  the  winding-up. 
Bnt  this  claase  is  to  be  without  prejudice  to  the  rights  of 
the  holders  of  shares  issued  npon  special  oonditions. 

By  a  special  resolution  of  the  company,  passed 
at  a  general  meeting  held  on  the  29th  Nov.  1886, 
and  duly  confirmed  at  a  similar  meeting  held  on 
*iie  16th  Dec.  1886,  the  capital  of  the  company  was 
fflcreased  by  the  creation  of  5000  additional 
shares  of  52.  each. 

By  a  circular  dated  the  16th  Dec.  1886,  and  sent 
to  each  shareholder  of  the  company,  an  amount  of 
xUs  new  capital  proportionate  to  nis  holding  was 
ottered  to  him  at  the  price  of  11.  for  each  51. 
waie. 

The  result  of  (hat  circular  not  beingsatisfactory. 


a  second  circular,  dated  the  22nd  Dec.  1886,  was 
issned,  wherein  the  price  of  each  share  was  reduced 
from  12.  to  lOs. 

The  whole  of  this  increased  capital,  representing 
5U0O  discount  shares,  and  also  the  900  discount 
shares  above  referred  to,  were  issued  on  this  foot- 
ing, and    in  some    cases  agreements  were  dulj^- 
filed. 

Thomas  Aberorombie  Welton  was  the  holder  of 
1270  ordinary  shares  of  the  company,  215  bonus 
shares,  4460  discount  shares,  and  1680  preference 
shares.  He  became  entitled  to  the  discount 
shares  under  these  circumstances :  In  1886  one 
Henry  Hoare  proposed  that  he  should  enter  into 
a  guarantee  to  find  2500Z.  for  the  "  purposes  of  the 
company,"  5002.  to  be  paid  at  once  and  the 
balance  at  2002.  per  month,  and  that  the  necessary 
resolutions  for  increasing  the  ordinary  capital  of 
the  company  by  5000  shares  of  52.  each  should  be 

raed,  such  shares,  or  so  many  of  them  as  might 
needed  to  represent  with  the  balance  of  un< 
issued  capital  25002.  at  a  discount  of  90  per  cent., 
to  be  issued  at  this  discount. 

This  offer  was  approved  by  the  directors  at  a 
board  meeting  held  on  the  8th  Nov.  1886,  Heniy 
Hoare  agreeing  that  any  of  the  shareholders  of 
the  company  might  participate  to  any  extent  in 
the  advantages  thereby  given  to  him.  An  agree- 
ment as  to  the  creation  oi  additional  capital  to  be 
underwritten  by  Henry  Hoare  was  duly  filed. 
The  discount  shares  were  allotted  to  Henry  Hoare, 
and  4460  of  them  were  transferred  by  him  to 
T.  A.  Welton  for  a  nominal  consideration.  As  to 
640  of  the  shares,  agreements  were  duly  filed. 

The  company  was  subsequently  ordered  to  be 
wound-up,  and  by  the  chief  clerk's  certificate, 
dated  the  23rd  Maioh  1893,  T.  A.  Welton  was 
settled  on  the  list  of  contributories  as  the  holder 
of  4460  discount  shares,  upon  each  of  which  the 
sum  of  42.  10<.  remained  unpaid. 

As  regards  the  bonus  shares,  it  was  decided  by 
Kekewich,  J.,  on  the  12th  May  1893,  that  the 
holders  were  liable  to  pay  up  the  full  amount 
thereof  in  cash  :  (68  L.  T.  Sep.  649.) 

On  the  Slst  Jan.  1894  a  summons  was  taken  out 
by  the  liquidator  of  the  company,  asking  that  two 
calls,  one  of  10s.  per  share  and  the  other  of  22.  5s. 
per  share,  might  be  made  upon  the  holders  of 
bonus,  discount,  and  preference  shares  mentioned 
in  the  schedule  to  the  summons.  The  object  of 
the  calls  was  to  provide  funds  for  the  purpose  of 
satisfying  the  several  debentures  and  liabilities  of 
the  company,  and  of  paying  the  costs,  charges, 
and  expenses  of  and  incidental  to  the  winding-up 
of  the  affairs  of  the  company,  for  which  the 
liquidator  then  estimated  the  amount  to  be 
realised  by  those  calls  would  be  sufficient. 

A  second  summons  was  shortly  afterwards 
taken  out  by  the  liquidator,  asking  that  a  third 
call  of  22.  5g.  per  share  should  be  made  on  the 
bonus,  discount,  and  preference  shares,  being  the 
balance  remaining  uncalled  on  the  shares  after 
the  making  of  the  first  and  second  calls  above 
mentioned.  The  object  of  the  third  call  was,  as 
far  as  the  moneys  thereby  produced  should  not  in 
the  result  be  required  for  providing  for  any  of  the 
debts,  liabilities,  costs,  and  expenses  (for  which  it 
was  anticipated  they  would  not  be  required),  to 
enable  the  liquidator  by  means  thereof  to  adjust 
the  rights  of  the  contributories  inter  ae. 

T.  A.  Welton  disputed  the  right  of  the  liqui- 
dator to  make  a  call  on  the  bonus,  disooont,  and 
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preference  shares  held  by  him  for  the  purpose  of 
adjusting  the  rights  of  the  contribntories ;  and 
contended  that  as  between  bim  and  the  other 
shareholders  the  same  should,  bj  reason  of  the 
terms  on  which  the  same  were  issued,  be  treated 
as  paid  up  to  the  extent  not  required  for  the  pay- 
ment of  debts,  liabilities,  or  such  costs  and 
expenses  as  aforesaid. 

The  summons  was  adjourned  into  court,  and  on 
the  7th  Aug.  1894  it  came  on  to  be  _  heard  before 
Kekewich,  J.,  when  the  following  judgment  was 
delivered : — 

Kekewich,  J. — ^There  is  no  doubt  that  this 
ease  is  one  of  some  considerable  importance,  and 
I  apprehend  the  strength  of  Mr.  Eve's  position 
and  Uie  strength  also  ot  his  argument.  Certainly 
thedifficulty  of  the  case  depends  upon  what  was  said 
by  the  present  Lord  Chancellor  (Lord  Herschell) 
in  The  Ooremim  Oold  Mining  Company  of  India 
Limited  v.  tUmer  (66  L.  T.  Hep.  427  ;  (1892)  App. 
Cas.  125)  in  the  House  of  Lords.  It  is  not  pre- 
tended that  what  fell  from  Lord  Herschell  in 
that  case  was  in  any  way  necessary  to  the  deci- 
sion of  the  point  then  arising  for  decision  in  the 
House.  To  that  extent  what  his  Lordship  said 
may  fairly  come  within  the  class  of  obiter  dicta. 
But  of  course  anything  said  by  Lord  Herschell 
as  a  judge,  irrespective  of  his  prasent  position, 
deserves  the  very  greatest  respect  from  me.  And 
more  than  that,  anything  said  by  any  member  of 
the  ultimate  Court  of  Appeal  must  be  regarded 
with  scrupulous  oare.  I  need  hardly  add  that 
I  entertain  a  considerable  amount  of  diffidence 
in  not  being  able  to  follow  the  reasoning  of  Lord 
Herschell  in  that  case.  But  I  think  it  is  right, 
having  regard  to  his  position,  and  the  place 
whence  the  words  were  uttered,  to  express  my 
own  reasons  as  clearly  as  I  can.  Mr.  Welton, 
represented  by  Mr.  Eve,  accepted  shares  in  this 
company  issued  at  a  discount.  I  will  take  this  aa 
a  sample,  because,  although  there  are  other  classes 
of  shares,  bonus  shares  and  others,  respecting 
which  the  argument  has  arisen,  what  is  true  of 
the  discount  shares  will  at  least  be  true  of  the 
other  shares  in  equal  degree.  He  has  been  held 
to  be  a  contributory  as  regards  the  bonus  shares 
for  the  whole  amount  unpaid  in  cash,  according 
to  the  25th  section  of  the  Companies  Act  18()7, 
and  in  that  decision  he  has  acquiesced:  (see  Be 
The  Railway  Time  Tables  Publishing  Company 
Limited,  68  L.  T.  Rep.  649.)  But  he  sa^s  that 
all  he  is  required  to  do  is  to  pay  the  claims  of 
creditors  and  the  cost  of  winding-up.  He  con- 
tends that,  when  the  court  arrives  at  the  stage 
which  has  now  been  reached,  of  adjusting  the 
rights  of  contribntories  among  themselves,  then 
he  is  not  liable,  because  there  was  what  he  has 
called,  and  I  will  venture  to  call  also,  a  contract 
between  him  and  the  other  contribntories  that 
these  discount  shares  should  be  issued,  not  as 
carrying  the  liability  to  pay  the  full  amount  in 
cash,  but  as  carrying  a  lesser  liability ;  and  that 
the  liquidator  cannot,  now  it  has  come  to  a  ques- 
tion of  the  contribntories  inter  ae,  insist  on  his 
paying  the  full  amount  in  cash.  I  use  the  word 
"  contract "  as  it  has  been  used  in  argument  for 
such  an  arrangement  because  I  know  of  no  other 
word  which  will  fit  the  case,  and  I  avoid  the  use 
of  the  word  gua«i-contract.  But  really,  to  my 
mind,  the  question  is  whether  there  is  in  any 
strict  sense  of  the  word  a  contract  at  aU.  There 
is  no  occasion  to  go  through  the  sections  of  the 


Act  of  Parliament — ^the  Companies  Act  18G2— 
though  it  was  perhaps  necessary  for  oomiael  to 
call  my  attention  to  them,  because  it  is  conceded 
that  there  is  the  liability  of  ordinary  shareholder! 
not  only  to  contribute  to  debts  and  costs,  bnt 
also  to  the  adjustment  of  rights  inter  st.    AU 
that  is    said  is,   that  these    provisions  are  not 
applicable  to  this  particular  case  because  of  the 
contract  to  which   I   have    just  referred.    Nov, 
under  what  circumstances  is  the  contract  entered 
into  ?    The  shareholders  in  general  meeting— and 
I  will    assume   for  this   purpose  all  the  shire- 
bolders,  without  stopping  to  consider  how  many 
were  present  and  how   many  voted  by  proxy  or 
otherwise — agree  that  these  shares  shall  oe  isssed 
at  a  discount.     Of  course  that  was  not  agreed  to 
in  so  many  words,  but  I  wish  to  put  the  case  as 
strongly  as  I  can.    The  25th  section  of  the  Act  of 
1867  says  :  "  Every  share  in  any  company  shall  be 
deemed  and  taken  to  have  been  issued  and  to  be 
held  subject  to  the  payment  of  the  whole  amomit 
thereof  in  cash,  unless  the  same  shall  have  been 
otherwise  determined  by  a  contract  duly  made  in 
writing."    That  was  not  done.     It  has   now  been 
finally  settled  in  the  case  of  Be  The  Almada  and 
Tirito  Comoany  Limited;  Allen's  ease  (69  L.  T. 
Rep.  159 ;  38  Ch.  Div.  415)  that  any  resolution  of 
that  kind  is  ultra  vires  ;  that  it  is  not  within  the 
powers  of  the  company,  even  by  unanimous  reso- 
lution, to  issue  shares  at  a  discount ;  and  in  that 
sense — -in  the  sense  in  which  it  is  uUra  «tr«t-4t 
may  be  said  that  the  shareholders  could  not  in 
general  meeting,  even  if  they  were  all  present,  eo 
ratify  a  contract  of  that  kind  as  to  make  it  bind- 
ing   on    the    company.     That   is,  I  apprehend, 
the  meaning  of  ultra  vires  of  the  company.    That 
might  still  leave  it  open  to  the  shaxeholders  to 
take  the  bm-den  of  the  resolution  on  themselve* 
individually  to  debar  them  from  s^ing  that  it  i» 
not  binding  on  them  individually.    But  surely  the 
issuing  of  shares   at    a   discount  is    someuiing 
more  than  ultra  vires  of  the  company  in  that 
sense.    It  is    in  some  of  the  cases  on  the  point 
called  "illegal."    In  another  judgment  which  I 
had  before  me  not  long  ago,  but  which  I  have  not 
been  able  to  put  my  hand  on  at    the  presait 
moment,  it  is  called  "  not  legal."    There  may  be 
some  difficulty  in  determining  what  is  the  precise 
epithet  by  which  to  style  the  issue  of  shares  at  a 
discount  which  is    forbidden    (so  the   Court  of 
Appeal  held)  by  statute.    But,  at  any  rate,  yon 
come  to  this  :  It  being  forbidden  by  statute,  it  is 
illegal,  at  any  rate  in  the  sense  that  the  law  says 
it  shall  not  be.    Is  it  possible  to  have  a  contract 
which  the  law  says  snail  not  be  entered   into? 
Mr.  Eve  says  "Yes;   yon  can  have  a  contract 
between    the     shareholders    though    it   is   not 
a   contract   to  which  the  company  is  a  party." 
But,  to     my    mind,    there    is    great    difficolty 
in  principle  in  saying  that  a  contract  which  the 
statute  has  forbidden  and  says  shall  not  he  can 
take  place  in  one  way  more  than  another.    That, 
I  think,  is  concluded  "by  authority.    I  have  before 
me  a  case  oddly  enough  arising  in  this  company 
which    then    seems   to   have    been    attached  to 
Stirling,  J.— Be  The  Railway  Time  Tables  PtiUiA- 
ing    Company    Limited;    Ex   parte   Sandy*   (61 
L,  T.  Rep.  94 ;  42  Ch.  Div.  98).    That  was  befow 
the  winding-np  of  the  company.    The  leaned 
judge  quot^  there  the  judgment  of  Cotton,  L.J. 
in  Re  The  Almada  and  TirUo  Company  Limited 
[ubi  tup.).    He  says :  "  Cotton,  KJ.  held  that  the 
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contract  in  that  case,  which  was  substantially  the 
game  as  the  one  I  have  to  consider  in  the  present 
case,  was  beyond  the  powers  of  the  company  to 
enter  into.    Fry,  L.J.  and  Lopes,  L.J.  expressed 

rjement  in  general  terms  with  the  reasons 
Cotton,  L.J.  Certainly  they  expressed  no 
dissent  whatever  from  that  position.  Then,  if  the 
contract  be  ultra  viret  of  the  company,  it  is  not 
merely  roidable,  but  it  is  absolutely  void,  and,  as 
Lord  Cairns  said  in  a  well-known  case,  it  is  in- 
capable of  being  ratified  by  the  whole  of  the 
shareholders  of  the  company,  even  if  they  were 
assembled  in  one  room  and  voted  to  that  effect." 
Having  regard  to  the  language  of  that  learned 
judge  there,  I  do  not  think  he  was  directing  his 
attention  to  a  contract  merely  ultra  vires  of  the 
company,  and  which  might  be  a  contract  good  as 
between  the  shai-eholders.  But  what  he  says  is 
just  open  to  that  distinction.  However,  what  was 
said  in  Be  The  Weyrrumth  and  Channel  Islands 
Steam  Packet  Company  Limited  (63  L.  T.  Rep. 
445,  686 ;  (1891)  1  Ch.  66)  does  not  seem  to  me 
to  be  open  to  any  such  remark.  Noith,  J.  says : 
"Mr.  Cozens-Hardy's  principal  argument  was 
this,  that  although  no  doubt  what  was  done  was 
illegal" — that  was  an  issue  of  shares  at  a  discount 
— "as  between  creditors  and  the  contribntoriee 
of  the  company,  yet  it  was  perfectly  open  to  all 
the  contributories  to  make  such  an  agreement 
inter  ae,  and  that  there  is  sufficient  evidence  that 
this  was  reaU^  done.  If  all  the  shareholders  had 
been  present  in  the  same  room  and  had  all  agreed 
to  it  there  was  nothing  illegal  in  the  bargain, 
nothing  to  incapacitate  them  from  contracting  to 
that  effect ;  and  Hr.  Hardy  says  it  must  be  ts^en 
as  between  the  shareholders  (the  creditors  being 
got  rid  of)  that  the  assent  of  all  was  actually 
given.  Mr.  Hardy  referred  to  one  or  two  cases 
as  tending  in  that  direction ;  but  I  do  not  think 
they  go  further  than  that.  I  feel  g^reat  difficulty 
in  seeing  how  it  would  be  possible  to  say  tiiat  aU 
the  shaivholders  were  bound."  Then  he  goes  on 
to  make  some  other  remarks  about  it.  That 
case  came  subsequently  before  the  Court  of 
Appeal,  and  the  Court  of  Appeal  agreed  with 
North,  J.  There  are  some  observations  in  the 
other  judgments,  but  Bowen,  L.J.  concludes 
his  judgment  in  this  way  :  "  If  there  was  a  con- 
tract as  between  the  individuals  as  sngfgested — 
and  suggested  without  reason"  —  he  puts  the 
hypothesis — "  it  can  only  be  a  contract  between 
the  individuals  that  eacn  should  make  an  illegal 
contract  with  the  company — a  contract  with  ttie 
company  which  is  ultra  vires  of  the  company. 
Such  an  agreement  if  made  could  not  be  enforced 
against  present,  and  certainly  would  not  bind 
fotore,  shareholders."  That  seems  to  me  to  deter- 
mine tiie  point  which  has  been  argued  here,  and 
with  great  respect  I  express  my  entire  concurrence 
in  the  views  which  I  understand  the  learned  judge 
to  have  entertained.  To  my  mind,  it  being  once 
decided  that  the  issue  of  shares  at  a  discount  is 
illegal,  in  the  sense  of  being  forbidden  by  statute, 
the  resnlt  is  that  the  issue  can  confer  no  rights  at 
sll ;  and  the  parties  meeting  and  agreeing  that  it 
should  be  done  confers  no  rights  on  themselves 
inter  se.  I  approach  what  Lora  HerscheU  says  in 
The  Ooregum  Oold  Mining  Company  of  India 
Limited  v.  Boper  (ubi  svp.)  from  that  point  of  view. 
Now,  the  first  remark  I  make  upon  what  fell  from 
iMti  Herschell  is,  that  it  was  not  necessary  for 
we  case  before  the  House.  Lord  Watson  says  that 


he  has  had  an  opportunity  of  considering  the 
suggestions  made  by  his  noble  and  learned  friend 
Lord  Herschell,  and  he  agrees  with  him.  But 
his  agreement  is  based  on  sect.  5  of  the  Companies 
Act  1879,  to  which  Lord  Hersch^  does  not  refer. 
Then,  before  turning  to  Lord  Hersshell's  own 
language,  I  observe  that  Lord  Mucnaehten,  who 
also  addressed  the  House  at  considerable  length, 
and  Lord  Morris,  who  expressed  a  shorter  opinion, 
do  not  allude  to  this  point  at  all.  Ultimately 
Lord  Halsbuiy,  being  then  Lord  Chancellor,  says : 
"  My  Lords,  before  putting  the  question,  I  only 
desire  to  add  that  I  have  designedly  avoided 
alluding  to  the  point  which  has  been  mentioned 
by  my  noble  and  learned  friend  Lord  Herschell, 
inasmuch  as  it  was  neither  insisted  upon  nor 
argued  at  the  bar."  Lord  Herschell  makes  those 
remarks,  which  will  be  found  at  page  143  of  (1892) 
App.  Gas.  Those  remarks,  so  far  as  they  are 
dii«ctly  in  point  here,  are  prefaced  by  these 
words:  "Except  when  the  Le^alature  has  ex- 
pressly or  by  implication  forbidden  any  act  to  be- 
done  oy  a  company,  their  rights,"  and  so  forth,  and 
his  conclusion  is  governed  by  that  preliminary 
observation  from  fii'st  to  last.  It  would  not  lie 
agi-eeable  to  me,  and  I  do  not  think  it  would  be 
m;ht,  that  I  should  read  through  what  Lord 
^rsohell  says  and  criticise  his  l^guage.  Pro- 
bably he  had  not  before  him  at  the  moment  the 
question  of  the  issue  of  shares  at  a  discount  as  it 
is  regarded  now  by  the  practice  of  the  court.  I 
cannot  think  that  he  meant  to  say  decisively  and. 
judicially  that  that  was  a  case  in  which  the  Legis- 
lature had  not  expressly  or  by  implication  for- 
bidden that  act  to  be  done.  And  treating  what 
falls  from  him.  as  I  have  already  said,  with  the 
greatest  possible  respect,  I  would  remark  that  it- 
is  not  binding  on  me,  so  that  I  am  at  liberty  to 
exercise  my  own  judgment  to  the  best  of  my 
ability,  and  I  must  treat  it  as  not  governing  this 
case.  I  must  follow  what  I  consider  to  be  autho- 
rities which  are  binding  on  me  and  which  agree 
with  my  own  view,  and  hold  that  Mr.  Welton  is 
liable  to  contribute,  not  only  to  the  debts  and 
costs,  but  also  to  the  adjustment  of  the  rights  of 
the  contributories  inter  se.  The  order  will  be  in 
the  terms  of  the  summons.  I  am  afraid  that  I 
cannot  treat  this  as  a  test  case.  I  think  I  must 
express  my  opinion,  refer  the  summons  back  to 
chambers,  and  order  Mr.  Welton  to  pay  the  costs 
of  the  adjournment. 

From  that  decision  J.  A.  Welton  now  appealed. 

Eve  for  the  appellant. — The  question  raised  by 
this  appeal  is,  whether  it  is  competent  for  the 
liquidator  to  require  the  shareholders  to^y  up 
their  discount  shares  merely  for  the  purpose  of 
adjusting  the  rights  of  the  contributories  amongst 
themselves,  pursuant  to  sect.  38  of  the  Companies 
Act  1862.  Under  that  section,  in  the  event  of  a 
company  being  wound-up,  every  present  aud  past 
member  is  liable  to  contnbute  to  the  assets  of  the 
company  to  an  amount  sufficient  for  payment  of 
the  debts  and  liabilities  of  the  company,  and  the 
costs,  charges,  and  expenses  of  the  winding-up, 
and  for  the  payment  of  such  sums  as  may  be 
required  for  the  adjustment  of  the  rights  of  the 
contributories  amongst  themselves,  with  certain 
qualifications  specified  in  the  section.  The  leading 
case  on  the  subject  of  shares  issued  at  a  discount  is 

Re  Ooregum  Oold  Mining  Comp^s^l  India  Limited 
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It  was  there  held  by  the  House  of  Lords  that  a 
limited  oompany  under  the  Companies  Acts  has 
no  power  to  issue  shares  at  a  discount,  although 
the  contract  under  which  the  shares  were  issued 
has  been  registered  under  sect.  25  of  the  Com- 
panies Act  1867,  so  as  to  exonerate  those  taking 
the  shares  from  the  liability,  in  case  of  a  winding- 
up,  to  pay  the  amount  not  already  paid  on  the 
shares.  But  the  point  arising  here  was  left  open 
in  that  case.  The  decision  of  the  Court  of  Appeal 
in  Re  The  Almada  and  Tirito  Company  Limited ; 
Allen's  ease  (59  L.  T.  Rep.  159;  38  Ch.  Div.  415), 
was  approved  by  the  House  of  Lords  in  the 
■Ooregum  Company's  case.  [LiKDLET,  L.J. — ^Did 
we  not  settle  this  point  in  Be  The  Weymmith  and 
Channel  Islands  Steam  Packet  Company  Limited, 
•63L.T.Rep.445.686:  (1891)  1  Ch.  66  ?]  I  submit 
that  there  is  a  clear  distinction  between  that  caae 
and  the  present.  The  court  did  not  hold  that,  as 
between  the  contributories,  such  a  contract  as 
there  is  here  cannot  be  binding.  In  the  Weymouth 
Company's  case  there  was,  as  in  this  case,  a  con- 
tract between  the  company  and  the  shareholders, 
but  no  clause  in  the  articles  of  association  which 
contained  a  contract  between  the  shareholders 
with  respect  to  the  distribution  of  surplus  assets. 
Here  there  is  art.  140  to  that  effect.  The  words 
"  at  the  commencement  of  the  winding-up  "  in 
that  article  are  referable  to  the  phrase  dealing 
with  "  capital  paid  up  on  the  shares ;  "  and  the 
concluding  words  say  that  the  "clause  is  to  be 
without  prejudice  to  the  rights  of  the  holders  of 
shares  issued  upon  special  conditions."  [Lindlet, 
L.J. — Yes ;  but  it  must  mean  valid  special  con- 
ditions.] The  4th  article  empowers  the  directors 
to  allot  shares  at  a  discount.  The  question  here 
is  as  to  the  adjustment  of  the  rights  of  the  con- 
tributories inter  se.  The  liability  of  the  contribu- 
tories ia  limited  to  the  amount  which  the 
shareholders  have  agreed  between  them  shall  be 
payable : 

The  Lion  Mutual  Marine  Jrifurance  Amorinfion 
LimilMl  T.  Twicer.  49  L.  T.  Rep.  764 ;  12  Q.  B. 
Div.  176. 

The  principle  there  established  is  also  illustrated 
by 

Re  Maria  Anna  and  Steinhack  Coal  and  Coie  Com- 
pany ;  Maxwell's  caae,  32  L.  T.  Bep.  747  ;  L.  Bep. 
20  £q.  585 : 
Re  Maria  Anna  and  Sfeihbaeli  Coal  and  Coke  Com- 
pany ;  McKewan's  case,  37  L.  T.  Bep.  201 ;  6  Ch. 
Div.  447. 

Maxwell's  case  arose  under  the  Companies  Act 
of  1866,  but  the  liability  to  contribute  is  the  same 
as  under  the  Companies  Act  of  1862,  sect.  38.  If, 
according  to  those  authorities,  there  is  nothing 
illegal  in  contributories  inter  se  agreeing  that  the 
liability  of  some  of  them  shall  be  larger  than 
others,  it  is  not  illegal  for  them  to  agree  that  the 
liability  shall  be  less.  In  all  the  cases  except  Be 
The  Weymxnith,  &c.,  Company  {vM  sup.)  the  rights 
of  outside  creditors,  as  well  as  of  shareholders, 
had  to  be  regarded.  It  is  competent  for  share- 
holders inter  se  to  agree  as  to  their  respective 
liability,  but  not  so  as  to  bind  outside  creditors. 
There  is  another  aspect  of  the  case  :  sect.  5  of  the 
Companies  Act  1879  has  recognised  the  power  of 
a  company  to  constitute  part  of  its  capital  as  only 
available  m  the  event  of  and  for  the  purposes  of 
the  company  being  wound-up.  The  effect  of  this 
oompanys  contract  in  issuing  sfaareB  at  a  discount 


was  to  constitute  the  shares  issued  at  a  disoount  as 
capital  only  available  for  the  purposes  of  a  windii^- 
up.  The  contract  operated  so  far  as  to  prevent 
the  calling  up  of  that  capital  except  for  the 
purposes  of  a  winding-up.  Therefore  the  liabilitj 
to  contribute  is  omy  a  liability  to  contribnte 
for  purposes  of  a  winding-up.  This  capital  was 
capital  which  imder  the  l40th  article  was  issued 
on  those  special  terms.  I  rely  on  Lord  Herschell's 
observations  in 

Re  The  Ooregum  Oold  Mining  Company  of  India 
Limited  v.  itopor,  66  L.  T.  Bep.  427,  431 ;  (189S) 
App.  Cas.  125,  143. 
[LiNDLET,  L.J. — I  doubt  if  Lord  Herschell  would 
have  made  those  observations  with  reference  to 
this  contract.]  I  do  not  suggest  that  the  contract 
would  be  binding  if  there  were  any  outside 
creditors ;  but  the  contract  is  binding  upon  the 
shareholders  inter  se.  [Likdlet,  L.J. — Where  is 
there  any  contract  inter  se  apart  from  their 
contract  with  the  company  t*  Bowen,  LJ. 
dealt  with  that  in  the  VTeymouth  Company's 
case.]  In  the  Weymouth  Company's  case  the 
parties  relied  only  on  the  contract  with  the 
company.  There  was  nothing  in  the  articles  of 
association.    He  referred  also  to 

Re  Hodge's  Distillery  Company ;  Ex  parte  Jbtitde, 
23  L.  T.  Bep.  749  ;  L.  Bep.  6  Ch.  App.  51,  55. 

Benshaw,  Q.C.  and  Whinney,  for  the  respondent^ 
the  liquidator,  were  not  called  upon  to  argue. 

Lord  Halsbuby. — I  wish  to  keep  myself  per- 
fectly free  to  deal  with  this  question  if  it  arises 
elsewhere,  when  it  will  be  argued  under  circum- 
stances where  the  authorities  which  have  been 
cited  wiU  not  be  binding,  except  that  of  The 
Ooregum  Oold  Mining  Company  of  India  Limited 
V.  Boper  (66  L.  T.  Bep.  427 ;  (1892)  App.  Gas.  125). 
But  sitting  here,  I  am  bound  by  those  authorities, 
and  I  am  unable  to  distinguish  the  point  raised  in 
this  case  from  that  which  was  raised  in  Be  The 
Almada  and  Tirito  Company  Limited;  Allen's 
ease  (59  L.  T.  Bep.  159  ;  d&  Ch.  Div.  415)  and  in 
it«  The  Weywiouih  and  Channel  Islands  Steam 
Packet  Company  Limited  (63  L.  T.  Bep.  445,  686; 
(1891)  1  Ch.  66).  I  designedly  avoid  entering  into 
the  argument  in  this  case,  because,  as  I  say,  I 
desire  to  preserve  my  judgment  perfectly  free 
when  the  case  comes,  if  it  ever  does  come,  before 
the  ultimate  Court  of  Appeal  for  decision.  At 
present  it  is  enough  for  me  to  say  that  I  have 
looked  at  the  three  cases'  of  The  Ooregum  Gold 
Mining  Company  of  India  Limited  v.  Boper  (uit 
sup.)  in  the  House  of  Lords,  which  is  binding  on 
everybody ;  Be  The  Almada  atid  Tirilo  Compaq 
Limited ;  AUen's  ease  {ubi  sup.),  which  vu 
approved  in  the  House  of  Lords;  and  Be  The 
Weymouth  and  Channel  Islands  Steam  Patket 
Company  Limited  {ubi  sup.).  The  last-named 
case,  with  all  respect  to  Mr.  Eve,  does,  I  thini:. 
deal  with  the  very  question  now  before  us,  and 
therefore,  sitting  in  this  court,  I  am  bound  by 
that  decision.  By  saying  that,  I  do  not  in  the 
least  mean  to  say  that  I  disagree  with  it.  So  far 
as  I  am  at  present  advised  I  should  agree  with  it 
But,  whether  I  agree  with  it  or  not,  sitting  here  I 
am  bound  by  it.  The  result  of  that  is,  that  m 
must  affirm  the  judgment  of  the  learned  judge  in 
the  court  below,  and  the  appeal  must  be  dismisaed 
with  costs. 

LiNDLET,  L.J. — ^I  am  of  the  same  opinion.  I 
do  not  think  that  by  any  process  a  share  can  be 
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issned  at  a  discount  so  as  to  render  the  holder  of 
it  not  liable  to  paj  calls  under  anj  circumstances. 
I  do  not  think  it  can  be  done  consistently  with 
the  Acts  of  Parliament.  I  think  that  that  prin- 
ciple has  been  sanctioned,  and  will  be  found  to  be 
made  the  ground  for  decision  in  a  great  number 
of  cases.  Those  which  have  been  referred  to  by 
Lord  Halsbury  are  the  most  recent  and  the  best 
known.  But  if  you  take  them  all,  adding  Trevor 
v.  WhiiwoHK  (57  L.  T.  Rep.  467;  12  App.  Gas. 
409),  in  which  the  principle  of  the  whole  question 
was  yery  carefully  discussed  in  the  House  of 
Lords,  my  view  is  that  it  cannot  be  done,  and  if 
it  is  to  be  done  the  House  of  Lords  must  say  so. 

Smith,    LJ. — ^I  really  have  nothing  to   say, 
except  that  I    feel  myself  bound    by  authority 

Appeal  ditmiatei. 

Solicitors    for    the    appellant,    Sla-aghier  and 
May. 

Solicitor  for  the  respondent,  C:  T.  Whinttey.  ■ 


Nov.  21  and  22, 1894. 

(Before  Lord  Halsbitbt,  Lindlet   and 
Smith,  L.JJ.) 
Ttbbeli.  v.  Painton.  (o) 
appeal  fboh  the  fbobate  division. 
Fractice  —  Equitable     execution  —  Beversionary 
interest  in  proceeds     of  sale  of  real    estate — 
Application/or  receiver— Jurisdiction  to  appoint. 
The  court  has  jurisdiction  to  appoint  a  receiver  by 
way   of  equitable    execution  over  an   equitabU 
reversionary  interest  in  personalty  under  a  will. 
Fuggle  V.  Bland  (11  Q.  B.  Div.  711)  approved  and 

foUoxoed. 
Decision  of  Lord  Bussell,  C.J.  recersed. 

By  an  order  of  the  President  of  the  Probate 
Division  (Sir  Francis  Jeune),  made  in  this  action 
on  the  27th  April  1894,  it  was  ordered  that  the  defen- 
dants, Joseph  fiichard  Painton  and  John  Fainton, 
should,  within  seven  days  from  the  service  of  the 
order  upon  them,  pay  to  the  plaintiff,  Edward 
Brooks  Tyrrell,  or  to  his  solicitors,  the  sum  of 
213Z.  14s.  10(2.,  being  the  amoimt  c^  his  taxed  costs 
of  the  action. 

The  order  was  duly  served  on  both  the  defen- 
dants, on  the  2nd  May  1894,  but  the  money  was 
notpaid. 

The  defendant  John  Painton  was  entitled  to  a 
reversionary  interest  in  the  residuary  real  and 
personal  estate  devised  and  bequeathed  by  the 
will  of  Joseph  Painton,  who  died  on  the  14th  Aug. 
1869. 

By  his  will,  dated  the  22nd  Dec.  1868,  the 
testator  devised  and  bequeathed  all  his  real 
estate  and  chattels  real  and  all  his  personal 
estate  to  two  trustees  upon  trust,  with  all  con- 
venient speed  after  his  decease,  to  get  ,in  and 
convert  into  money  all  such  part  of  his  personal 
estate  (except  chattels  real)  as  should  not  consist 
of  money,  and  to  invest  the  same  and  his  other 
residuary  moneys  in  manner  therein  mentioned, 
and  during  the  life  of  the  testator's  wife  to  pay 
to  her,  or  permit  her  to  receive,  the  income  thereof, 
and  also  the  rents  and  profits  of  his  real  estate  ; 
and  from  and  immediately  after  her  decease  the 

(•)  Beported  by  E.  A.  Sckatcblkt,  Eiq.,  BaRlstep«t-L»w. 


testator  directed  that  the  trustees  for  the  time 
being'of  his  will  should  forthwith  sell  his  real  estate 
and  chattels  real.  And  he  declared  that  his  trustees 
shotdd  stand  possessed  of  the  moneys  to  arise  from 
the  realisation  of  his  real  estate  and  chattels  real 
and  of  all  other  his  moneys  and  residuary  per- 
sonal estate,  upon  trust,  in  case  there  should  be 
issue  of  his  marriage  with  his  said  wife,  for 
the  children  of  the  marriage  as  therein  mentioned, 
but  in  case  there  should  be  no  issue  of  the  mar- 
riage in  trust  for  the  defendant  absolutely. 

The  testator's  wife  survived  him,  but  there  were 
no  children  of  the  marriage. 

The  testator  8  real  es^te  consisted  of  certain 
copyhold  premises. 

trhe  pl^ntifF  took  out  a  summons  asking  that 
he  might  be  appointed  "  receiver  of  the  rever- 
sionary interest  to  which  the  defendant  John 
Painton  is  entitled  under  the  will  of  Joseph 
Painton  deceased"  of  and  in  certain  copyh<Md 
premises,  the  description  of  which  was  given, 
"  which  said  several  premises  form  part  at  the 
residuary  real  estate  of  the  said  Joseph  Painton, 
deceased,  for  the  purpose  of  realising  thereout  the 
sum  of  213Z.  148.  lOo."  ordered  to  be  paid  by  the 
defendant  to  the  plaintiff. 

At  the  time  when  the  application  for  the- 
appointment  of  a  receiver  was  made  the  testator's 
widow  was  still  living,  and  she  was  in  receipt  of 
the  rents  and  profits  of  the  copyhold  premises. 

The  plaintiff,  in  his  affidavit  in  support  of  the 
application,  stated  that  "  he  was  informed  and 
behoved  that  the  defendants  had  very  little 
property  (if  any)  which  could  b«  attached  under 
a  writ  ot  fieri  facias. 

On  the  23rd  Sept.  1894  Lord  Bussell,  C.J.,  sit- 
ting at  chambers  as  vacation  judge,  refused  the 
application  because  he  thought  that  under  the 
■mh  the  defendant  had  an  interest  in  land  which 
was  held  in  trust  for  him ;  and  that  consequently 
that  interest  could  be  taken  under  a  writ  of 
elegit. 

From  that  decision  the  plaintiff  now  appealed. 

Wheeler,  Q.C.  (W.  H.  Nash  with  him)  for  the 
appellant. — ^The  interest  of  the  respondent  under 
the  will  is  an  equitable  reversionary  interest  in  a 
sum  of  monej,  and  not  an  interest  in  land  held 
on  trust,  within  the  meaning  of  sect.  11  of  1  &  2 
Vict.  c.  110.  Consequently  it  is  not  liable  to  be 
attached  by  means  of  a  writ  of  elegit,  or  otherwise 
than  by  the  appointment  of  a  receiver  by  way  of 
equitable  execution.  The  appellant  is  therOcore 
entitled  to  an  order  appointing  him  receiver  of 
the  respondent's  equitaole  reversionary  interest  in 
the  proceeds  of  the  sale  of  the  copyholds.  There 
'being,  as  the  appellant  swears,  very  little  property 
belonging  to  the  respondent  which  can  l« 
attached  under  a  wiitoifi.fa.,  he  seeks  to  obtain 
equitable  execution.  A  judgment  creditor  can 
procure  the  appointment  of  nimself  as  receiver 
of  a  reversionary  interest  in  personalty  under  a 
will  by  -way  of  equitable  execution : 
Fuggle  -r.  Bland,  11  Q.  B.  Div.  711. 

That  case  -was  referred  to  and  acted   upon  by 
Chitty,  J.  in 

Westhead  v.  Riley,  49  L.  T.  Bep.  776  ;  25  Ch.  Div. 
413. 

The  case  against  the  appellant  is : 

Harris  v.  Beauchamp,   70   L.  T.  Bep.  636 ;   (1894) 
1  Q.  B.  801. 
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In  that  case  the  queetion  waa  aa  to  whether  or  not 
apecial  circumBta^ces  were  necesaaiy  in  order  to 
justify  the  making  of  an  order  for  the  appoint- 
ment of  a  reoeirer  at  the  instance  of  a  judgment 
creditor.  The  oourt  held  that  the  circnmstanoes 
of  the  case  must  be  such  as  would  hare  enabled 
the  Court  of  Ghanoeiy  to  make  such  an  order 
before  the  Judicature  Actn,  and  that  the  court 
had  no  jurisdiction  to  appoint  a  receiver  merely 
because  under  the  circumstances  of  the  case  it 
would  be  a  more  convenient  method  of  obtaining 
satisfaction  of  a  judgment  than  the  usual  mode 
of  execution.  [Lindley,  L.J.  referred  to  The 
^nalO'Italian  Bank  v.  Davies,  39  L.  T.  Rep. 
244 ;  9  Ch.  Div.  275.J 

A.  H.  Carrington  for  the  respondent.  —  The 
cases  on  this  subject  are  summed  up  in  Ghittr's 
Archbold's  Practice  (14th  edit.,  vol.  2.  pp.  877,  8.). 
I  rely  on  the  language  of  Davey,  L.J.  in 

Harrit  v.  Beauthamp.   70  L.   T.   Bep.   63C,  638  ; 
(1894)  1  Q.  B.  801,  808. 

Sect.  11  of  1  &  2  Yict.  c.  110  empowers  the  sheriff 
or  other  officer  to  whom  any  writ  of  elegit,  or  any 
precept  in  pursuance  thereof,  shall  be  directed,  at 
the  suit  of  any  person,  upon  any  judgment  which 
shaU  have  been  recovered  in  any  action,  "  to  make 
and  deliver  execution  unto  the  party  in  tiiat 
behalf  suing  of  all  such  lands,  tenements,  rec- 
tories, tithes,  rente,  and  hereditaments,  including 
lands  and  hereditaments  of  copyhold  or  cus- 
tomary tenure,  as  the  person  against  whom 
-execution  is  so  sued,  or  any  person  in  tirust  for 
him,  shall  have  been  seised  or  possessed  of  at  the 
time  of  entering  up  the  said  judgment,  or  at  any 
time  afterwards."  [Lindley,  L.J. — In  Neate  v. 
The  Dttke  of  Marlhdnmgh  (3  My.  &  Or.  407)  Lord 
Gottenham  said  that  where  there  is  a  legal 
impediment  to  the  remedy  by  elegit  at  law,  and 
a  judgment  creditor  is  not  able  to  obtain  relief  at 
law  because  his  debtor  has  only  an  equitable 
interest,  he  is  entitled  to  come  to  this  court  and 
have  the  same  benefit  in  equity  which  he  would 
have  had  at  law  if  the  debtor's  estate  had  been 
legal.  Equity  gives  the  judgment  creditor  pre- 
cisely the  same  relief  as  he  would  have  got  at 
law. ]  As  regards  Fuggle  v.  Bland  {vhi  sup.)  there 
was  no  argument,  llie  application  being  esc  parte 
no  one  opposed  for  the  deotors,  and  it  is  contrary 
to  the  decision  in  Harrit  v.  Beauchamp  (ubi  tup.). 
As  regards  Westhead  v.  Riley  {ubi  tup.),  although 
Fuggle  r.  Bland  (uW  tup.)  was  there  cited,  it  was  so 
only  for  the  purpose  of  showing  that  the  principle 
of  equitable  execution  is  not  confined  to  land. 

Wheeler,  Q.G.,in  reply,  referred  to  the  following 
authority  as  further  snowing  that  a  writ  of  elegit 
was  not  a  remedy  open  to  the  appellant : 
Doe  d.  Hull  V.  Qreenhill,  4  B.  &  Aid.  G84. 

Cur.  adv.  vull. 

Nov.  22.  1894. — The  following  judgments  were 
delivered : — 

Lord  HALSBtfEY. — "We  have  considered  this 
case,  and  it  appears  to  us  tolerably  certain  that 
Lord  Russell,  C.J.  refused  the  appucation  for  the 
appointment  of  a  receiver  because  he  was  under 
the  impression  that  according  to  the  practice  an 
-  elegit  could  be  issued  to  take  the  defendant's 
interest  under  the  will.  We  think  that  is  not  so, 
because  the  interest  which  the  defendant  takes 
tmder  the  will  is  an  ec^uitable  reversionary 
interest  in  personalty,  and  is  not,  as  things  now  • 


stand,  an  interest  in  land.  Inasmuch  as  tite 
authorities  establish  that  relief  of  the  kind  asked 
for  is  the  proper  remedy  when  an  elegit  cannot  be 
issued,  we  thmk  that  the  order  of  Lord  Rnssdl, 
G.J.  must  be  reversed,  and  an  order  made  for  the 
appointment  of  a  receiver. 

Lindley,  L.J. — I  am  of  the  same  opinion. 
The  difficulty  has  arisen  from  the  form  of  the 
will.  [His  Lordship  read  the  material  portions 
and  continued :]  Alter  carefully  considering  the 
provisions  of  the  will  I  cannot  make  out  that  any 
mterest  in  land  is  held  in  trust  for  the  defendant 
within  the  meaning  of  sect.  11  of  1  &  2  Yict. 
c.  110.  His  interest  is  an  equitable  reversionaTy 
interest  in  a  sum  of  money,  and  such  an  interest 
cannot  be  got  at  by  means  of  an  elegit,  or  in  any 
other  way  than  by  the  appointment  of  a  receiver. 
I  have  looked  at  the  authorities,  and  I  cannot 
find  that  the  Gourt  of  Chancery  has  ever 
appointed  a  receiver  of  an  equitable  reveraonaiy 
interest.  It  is  said  that  there  is  this  difficulty, 
that  during  the  life  of  the  tenant  for  life  there 
would  be  nothing  for  the  receiver  to  receive.  But 
I  do  not  think  that  that  is  a  fatal  objection ;  and 
I  think  that,  if  it  had  been  shown  that  a  tenant 
for  life  was  in  extremis,  the  Court  of  Ghanoery 
would  have  appointed  a  receiver  of  the  eqnitabk 
reversionai7  mterest.  I  think  that  there  is  jiuis- 
diction  to  do  so.  The  matter  stands  thus :  There 
is  a  case  at  common  law  of  Fuggle  v.  Bland 
{ubi  sup.)  in  which  such  an  order  has  been  made, 
and  I  can  see  no  reason  why  we  should  not  follow 
that  and  make  an  order  appointing  the  plaintiff 
receiver  of  the  defendant's  equitable  reversionaiy 
interest  in  the  proceeds  of  the  sale  of  the  copy- 
holds. The  summons  is  wrong  in  form,  because 
it  asks  for  the  appointment  of  a  receiver  of  the 
defendant's  reversionary  interest  in  the  copyholds 
themselves. 

Smith,  L.J. — I  am  of  the  same  opinion.    I  have 


nothing  to  add. 


Appeal  alUnoed. 


Solicitors  for  the  appellant.  Wood,  Bigg,  and 
Nash,  agents  for  A.  G.  Haines,  Faringdon. 

Solicitors  for  the  respondent.  Tarry,  Sherlock, 
and  King. 


Nov.  12  and  14,  1894. 
(Before    the  Lobd    Chakcrllos    (Herschell), 

Lindley  and  Skith,  L.JJ.) 
The  Babby  Railway  Company  v.  The  Taff 

Vale  Railway  Company,  (a) 

APPEAL  FBOM  THE  CRANCEBY  DIVISION. 

Bailway  company — Enactment  at  to  rate  at  wfttek 
one  company  shall  forward  traffic  of  another— 
Complaint  as  to  overcharge — Juntdiction  ofeoiai 
to  entertain  —  Railway  Commiasionert — ^Barry 
Dock  and  Railways  Act  1888  (51  *  52  Viet.  c. 
clxxxii.),  s.  23 — Railway  and  Canal  Traffic  AH 
188^  (51  *  52  Viet.  c.  25),  st.  9, 10, 
By  the  special  Act  of  the  B.  Railtoay  Company  Hvat 
enacted   that  the    T.  Railway  Company  should 

forward  and  afford  all  reasonahle  facuitiet  far 
goods  and  mineral  traffic  deitinedjor  or  eomi»g 

fromtheundertaleing  ^the  B.  Bailway  Company 

from  or  to  certain  specified  placet  at  rvtet  per 
mile  not  greater  than  the  lowett  rate  which  shoidi 

for  the  time  being  be  charged  by  the  T.  Batheag 

(a)  Reported  by  E.  A.  SCRATCHUT,  Eaq.,  BaniU«-«t-Ls«. 
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ComjKmyfor  like  traffic  to  or  from  certain  other 
$peeifiedfHaeet,  It  vxu  further  enacted  that,  if  at 
any  time,  on  ap^ieaiicn  made  by  the  B.  BaUway 
Company  to  iheMailioay  Commiesionera  sitting  at 
arbi{rator»,the  said  Comm,issioners  ihould  decide 
that  the  T.  Bailway  Company  had  failed  to  give 
any  of  the  faeUittet  therein  provided,  the  B. 
Bailway  Company  should  have  running  powers 
over  the  lines  of  the  T.  Bailway  Company. 

Held,  that  there  was  nothing  to  oust  the  jurisdiction 
of  the  court  to  entertain  the  complaint  of  the 
persons  aggrieved  by  an  overcharge;  and  that 
neither  the  special  Act  nor  the  Bailway  and 
Canal  Traffic  Act  1888  conferred  upon  the  Bail- 
way  Commissioners  exclusive  jurisdiction. 

'DeeieioH  of  Chitty,  J.  reversed. 

The  plaintiff  company  were  incorporated  by  the 
Banr  Dock  and  Railways  Act  1884,  and  thej  con- 
Teyed  goods  and  minerEU  traffic  to  and  from  their 
docks  situate  at  Barrjr,  in  Gl&morganahiie,  from 
and  to  the  points  of  junction  at  Harod  and 
Treforest,  where  their  raUwajs  joined  those  of  the 
defendant  company. 

The  defendant  company  also  owned  and  worked 
certain  railways  in  Glamorganshire,  and  they  con- 
Teyed  goods  and  mineral  traffic  to  and  from  the 
▼arious  collieries  situated  on  or  near  their  system 
from  and  to  the  several  docks  at  Cardiff  and 
Fenarth,  and  also  all  goods  and  mineral  traffic 
destined  to  and  coming  from  the  undertaking  of 
the  plaintiff  company  from  and  to  the  said 
collieries  between  those  collieries  and  the  junc- 
tions at  HaTod  and  Treforest. 

This  traffic,  the  plaintiff  company  alleged, 
amounted  to  upwards  of  three  and  a  half 
millions  of  tons  per  annum,  the  most  im- 
portant traffic  being  that  of  coal  for  shipment 
at  the  docks  at  Bany  and  at  the  docks  at  Cardiff 
and  Fenarth. 

The  plaintiff  company  had  no  direct  oom- 
mimication  by  means  of  any  railway  of  their  own 
with  the  collieries,  all  the  goods  and  mineral 
traffic  conveyed  by  the  plaintiff  company  going  to 
or  coming  from  the  colUeries  situated  at  or  near 
the  defendant  company's  system  being  exchanged 
with  the  defendant  company  at  the  junctions  at 
Havod  and  Treforest,  these  junctions  being  situate 
on  the  defendant  company's  railway  between  the 
esid  collieries  and  the  docks  at  Cardiff  and 
Penarth.  The  distance  from  any  i>articalar 
colliery  to  the  shipping  places  at  the  docks  at 
Bany,  hj  way  oi  Havod  and  Treforest,  was 
greater  than  the  distance  to  any  of  the  shipping 
places  at  the  docks  at  Penarth  and  Cardiff. 

Sect.  23  of  the  Bany  Dock  and  Railways  Act 
SS8  provided  as  follows : 

1.  The  Taff  Tale  Company  shall  punotnally  and 
ugnlarly  forward  and  aiford  aU  reasonable  facilities  for 
(ooda  and  mineral  traffic  destined  for  or  oomingr  from 
the  undertaking'  of  the  oompuiy  (that  is,  the  Barry) 
nom  or  to  Treforest,  or  any  place  northward  thereof,  at 
rates  per  mile  not  greater  than  the  loweit  rate  which 
'liall  for  the  time  being  be  charged  by  the  Taif  Yale 
Company  for  like  traffic  to  or  from  the  docks  at  Cardiff, 
Penuth,  or  Barry,  and  shall  deliver  all  anch  traffic  into 
sod  take  the  same  from  the  company's  sidings,  as 
'*Kuds  all  traffic  coming  from  or  destined  for  Havod, 
™  any  place  westward  thereof,  at  Havod,  and,  as  regards 
other  traffic,  at  Treforest,  withont  any  terminal  or  other 
charge  in  respect  thereof,  but  with  saoh  bonos  (if  any) 
in  legpeot  of  traffic  exchanged  at  Havod  as,  in  default  of 
Hrsemeat  between  the  Taff  Yale  Company  and  the  com- 


pany, shall  be  from  time  to  time  determised  on  the 
application  of  either  of  them  by  the  Bailway  Commis- 
sioners sitting  as  arbitrators,  having  regard  to  all  the 
circumstances  of  the  case  and  to  the  following  proviso  : 
Provided  that,  where  any  anch  traffic  shall  be  carried  on 
the  Taff  Yale  Bailway  for  a  less  distance  than  four 
miles,  the  Taff  Yale  Company  shall  be  entitled  to  charge 
in  respect  of  snch  traffic  as  if  it  were  carried  on  their 
railway  for  a  distance  of  foor  miles,  and  the  company 
shall  in  all  respects  be  placed  on  at  least  as  favoniable 
a  footing  as  any  other  company  with  regard  to  traffic 
exchanged  with  the  Taff  Vale  Company. 

2.  The  Taff  Yale  Company  shall  not  (except  with  the 
consent  of  the  comi>any  nnder  their  common  seal)  nse  the 
railway  anthorised  by  the  Cardiff,  Penarth,  and  Cadox- 
ton-joxta-Barry  Junction  Bailway  Act  1885  for  mineral 
traffic  other  than  local  traffic. 

3.  If  at  any  time,  on  application  made  by  the  company 
to  the  Bailway  Commissioners  sitting  as  arbitrators,  the 
said  commissioners  shall  decide  that  the  Taff  Yale  Com- 
pany have  failed  to  give  any  of  the  facilities  herein  pro- 
vided for,  and  shall  not,  within  reasonable  time  after 
notice,  have  remedied  such  failure,  or  if  the  Taff  Yale 
Company  use  the  Cardiff,  Penarth,  and  Barry  Bailway 
contrary  to  the  provisions  of  this  Act,  or  in  case  the 
Cardiff,  Penarth,  and  Barty  Junction  Bailway  Company 
shall  use,  or  permit  to  be  used,  their  railway  for  the  con- 
veyance of  mineral  traffic  other  than  for  local  traffic, 
then  the  company  (that  is,  the  Barry  Company)  may  ran 
over  and  nse  with  their  engines,  carriages,  and  waggons, 
and  officers  and  servants,  whether  in  charge  of  any 
engines  or  trains,  or  for  other  pnrposes,  and  for  the 
purposes  of  their  traffic  of  every  description,  the  rail- 
ways and  stations  following — that  is  to  say,  so  much  of 
the  railways  belonging  to  or  leased  or  worked  by  the 
Taff  Vale  Company  as  is  situate  to  the  northward  or 
westward  of  the  termination  of  railway  No.  7  anthorised 
by  the  Act  of  1884 ;  together  with  all  stations,  &o.,  on 
the  said  portions  of  rulway ;  provided  always  that,  if 
and  whenever  the  company  shall  exercise  the  running 
powers  by  this  section  oonferred,  the  Taff  Yule  Company 
shall,  during  the  period  of  such  exercise,  be  relieved  and 
discharged  from  any  obligation  under  this  section  to 
deliver  traffic  to  the  company  at  Havod  or  Treforest, 
and  from  any  restrictions  as  to  the  use  of  the  Cardiff, 
Penarth,  and  Barry  Bailway. 

By  their  statement  of  claim  the  plaintiff  com- 
pany alleged  that,  notwithstanding  the  above 
section,  the  defendant  company  had  charged,  and 
were  continuing  to  chaiye,  rates  per  mile  for  the 
conveyance  of  goods  and  mineral  traffic  destined 
for  and  coming  from  the  undertaking  of  the 
plaintiff  oompuiy  between  the  points  of  junc- 
tion at  Havod  and  Treforest  and  the  col- 
lieries, greater  than  the  lowest  rate  per  mile 
which  they  had  from  time  to  time  charged, 
and  were  still  charging,  for  like  traffic  con- 
veyed by  them  to  and  tcom  the  said  collieries 
from  and  to  the  said  docks  at  Cardiff  and  Fenarth, 
and  the  plaintiff  company  alleged  that  in  this  way 
they  had  suffered,  and  were  suffering,  great 
damage. 

The  plaintiff  company  claimed  an  injunction  to 
restrain  the  defendant  company  from  charging 
for  the  conveyance  of  goods  and  mineral  traffic 
destined  for  or  coming  from  the  undertaking  of 
the  plaintiff  company  from  or  to  Treforest,  or  any 
place  northward  thereof,  rates  per  mile  grater 
than  the  lowest  rate  which  the  defendant  company 
were  and  should  from  time  to  time  be  charging  for 
like  traffic  to  or  from  the  docks  at  Cardiff  or 
Penarth,  such  lowest  rate  to  be  ascertained  by 
dividing  the  gross  rate  charged  by  the  defendant 
company  for  like  traffic  conveyed  by  them  to  or 
from  any  of  the  docks  at  CordifCpr  Penarth 
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diyided  by  the  distaaoe  snoh  trafBc  was  actnally 
conveyed. 

The  plaintiff  company  claimed  damages  in 
addition  to  the  injunction. 

The  defendant  company,  by  their  statement  of 
defence,  denied  that  they  had  in  fact  violated  the 
provisions  of  sect  23  as  to  rates.  They  also  in- 
sisted that,  if  there  had  been  any  breach  of  the 
section,  which  they  denied,  the  only  remedy 
available  to  the  plaintiff  company  was  pi-ovided 
by  the  section,  viz.,  by  the  exercise  of  their  running 
powers. 

The  defendant  company  further  submitted  that, 
both  by  reason  of  sect.  23,  and  also  by  the  Bail  way 
and  Canal  Traffic  Act  1888,  the  Bailway  and 
Canal  Commissioners  alone  had  jurisdiction  to 
deal  with  or  give  any  remedy  for  any  alleged 
breach  of  sect.  23;  and  that  the  court  had  no 
jurisdiction  to  entertain  the  action,  or  to  give 
any  of  the  relief  which  the  plaintiff  company 
claimed. 

On  the  17th  July  1894  the  action  came  on  for 
trial  before  Chitty,  J.,  who,  without  expressing 
any  independent  opinion  of  his  own,  but  following 
a  recent  decision  of  Day,  J.  in  The  Taff  Vale 
Bailway  Company  v.  Davis  and  Sons  Limited 
(1894)  1  Q.  B.  43),  gave  judgment  for  the  defen- 
dant company. 

The  plaintiff  company  now  appealed. 

Sir  Richard  Webster,  Q.C.  and  Moidton.  Q.C. 
(with  them  Joseph  Shato)  for  the  appellants. — The 
respondents  are  acting  contrary  to  sect.  23  of  the 
Barry  Dock  and  Bailways  Act  of  1888,  and  are 
charging  the  appellants  more  than  that  section 
authorises  them  to  charge.  The  appellants  are 
entitled  to  have  their  traffic  carried  at  the  lowest 
rates  that  the  respondents  charge  for  similar 
traffic  to  or  fiom  Cardiff,  Penarth,  or  Barry.  It 
is  true  that  the  section  provides  a  remedy  for  a 
breach  of  its  provisions ;  but  the  appellants  still 
have  their  common  law  remedy  of  bringing  an 
action : 

Cmieh  V.  £rt«el,  3  E.  A  B.  402,  413  : 

Bxtdd  V.  The  London  and  North-Weftern  Railway 
Company,  36  L.  T.  Bep.  802. 

[The  LoKD  Chancellob  referred  to  Atkinson 
V.  The  NeweasUe  and  Oateshead  Waterworks 
Company  (36  L.  T.  Bep.  761 ;  L.  Bep.  6  Ex.  404, 
2  Ex.  Div.  441)  as  throwing  doubt  upon  that  view 
of  the  law.]  The  appellants  are  suing  because 
too  high  a  charge  is  made  against  them.    The 

Provisions  of  sect.  23  of  the  Bany  Dock  Act  of 
888  were  made  in  the  intei-est  of  the  appellants, 
and  they  are  entitled  to  all  the  remedies  for  the 
breach  of  it  unless  sub-sect.  3  has  taken  away 
those  remedies: 

The  Taf  Vale  Railway  Company  v.  Davit  and  Sons, 
Limited  (189i)  1Q.B.43. 

By  that  sab-section  provision  is  made  for  failure 
of  the  respondents  to  give  the  appellants  any  of 
the  facilities  mentioned  in  sect.  23.  A  rate  is 
not  a  facility  in  the  sense  in  which  the  word  is 
used  there : 

The    Cheat    Western   Bailway    Company    v.    The 

Railtoay  Committionert  and  Brotcn,  45  L.  T.  Eep. 

65 ;  7  Q.  B.  Div.  182. 

Under  sect.  23  there  would  have  been  no  power 
for  the  Railway  Commissioners  to  have  awarded 
the  appellants  damages  for  past  treaties.  An 
action  is  maintainable  for  the  expense  incurred 


by  the  plaintiffs  owing  to  the  neglect  of  the  defen- 
dants of  a  statutory  daty: 

37m  Ouardiant  of  HiMom  Union  v.  The  Vettry  tf 

8i.  Leonard,  Shoreditdi,  35  L.  T.  B«p.  400;  t 

Q.B.  Div.  145. 

Under  sect.  23  the  appellants  have  a  printe 
statutory  contract  witn  the  respondents.  The 
Bailway  Commissioners,  sitting  as  arbitraton; 
are  not  the  tribunal  that  ought  to  decide  tlie 
present  question,  and  so  oust  the  jurisdiction  d 
the  court.  The  jurisdiction  conferred  on  tie 
Bailway  Commissioners  by  sect.  10  of  the  Railway 
and  Canal  Traffic  Act  1888  (51  &  52  Vict  c  25) 
would  not  empower  them  to  deal  with  the  matter -. 
Reg.  V.  The  Railway  Commisgionere,  60  L.  T.  Bcf. 
606  ;  22  Q.  B.  Div.  642. 

Balfour  Browne,  Q.C.  and  W.  J.  Noble  for  the 
respondents. — The  appellants'  sole  remedy  is  tliat 
which  is  afforded  them  by  sub-sect.  3  of  sect  23, 
and  that  is  fatal  to  the  appellaoits'  oontentiaii 
that  there  can  be  any  remedy  by  addon : 

The  Newcastle  and  Oateshead  Waterworks  Comfani 
(ubt  tup.). 

The  appellants  originally  asked  tor  ronniiig 
powers,  but  the  Legislature  gave  the  powers  to 
them  merely  as  an  alternative  for  certain  jbdlitiet. 
The  Bailway  Commissioners,  sitting  as  uU- 
trators,  have  only  to  find  that  the  respondents 
have  failed  to  give  the  faciUties,  and  then  the 
appellants  can  exercise  their  running  powen. 
That  is  the  remedy  provided  by  the  Act,  and  it 
ousts  the  jurisdiction  of  the  court : 

The  Caledonian  Railway  Company  v.  The  Grenttt 

and  Wemyss  Bay  BaUway  Company,  L.  B«|>.  i 

Sec.  App.  347. 

Under  sub-sect.  3  of  sect.  23  the  Bailway  Com- 
missioners are  only  to  act  as  arbitrators.  It  b 
intended  that  they  should  exercise  the  JTiiis- 
diction  conferred  upon  them  by  the  Bailway  an) 
Canal  Traffic  Act  1888.  Where  parties  have 
elected  to  have  their  disputes  settled  by  arUtia- 
tion,  they  have  relinquished  their  right  to  eonB 
to  the  court.  An  agreement  to  refer  to  arbi- 
tration ousto  the  jurisdiction  of  the  court : 

Watford  and  Rielcmantworth  Railway  Company*. 
The  London  and  North-Westem  Railway  C'f- 
pany,  21  L.  T.  Bep.  81 ;  L.  Bep.  8  Eq.  231. 

If    the    appellante   have    any  past   damages  to 
complain  of  it  is  their  own  fault     They  could 
have  got  a  remedy  sooner,  if  they  were  suffensg 
any  damage.     Moreover,  sect.  23  of  the  Ban7 
Dock  Act    1888  is   a  facility    section,  and  tlie 
jurisdiction  of  the  court  is  thereby  ousted.  Under 
sects.  9  and  10  of  the  Bailway  and  Canal  Tra& 
Act  1888  the  Bailway  Commissioners  hare  tie 
like  jurisdiction  to  deal  with  a  complaint  in  sodi 
a  matter  as  they  had  to  deal  with  a  complaint  d 
the  contravention  of  sect.  2  of  the  Bailway  (vl 
Canal  Traffic  Act  1854  as  amended  by  eahaeqaai 
Acte.    The  jurisdiction  of  the  Court  of  Conunon 
Pleas  under  that  Act    was   transferred  to  tlie 
Bailway  Commissioners  by  sect  6  of  the  Bail»»J 
and    Canal   Traffic    Act    1873.        Conseqnentl;. 
under  sect.  6  of  the  Act  of  1854  they  have  w 
exclusive  jurisdiction.      The    term   "like  jui* 
diction  "  is  mentioned  ag^n  in  sect  30  of  the  -^ 
of  1888.     Sect  12  of  the  same  statute  aotbo- 
rises    the    B^way    Commissioners  to  a«*i« 
damages.    The  appellante  could  therefore  ii*<* 
obtained  from  the    Bailway  Gommissionen  » 
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efficient  remedy.  Clearly  the  Railway  Com> 
misaioners  hare  joriadiction  nnder  sect.  9  of  the 
Act  of  1888,  whether  it  is  ezclusiTe  or  not.  But 
it  is  impossible  to  give  jurisdiction  full  meaning 
imless  it  means  exclusiTe  jorisdiction.  An  action 
will  not  lie  in  respect  of  any  breach  of  the  pro- 
Tisions  of  sect.  2  of  the  Railway  and  Canal  Traffic 
Act  1854: 

The  Denaby  Main  CoUiery  Company  Limited,  y. 
The  Xanchetter,  Shejjield,  and  Lineolnnhire  Rail- 
way  Company,  54  L.  T.  Bep.  1 ;  11  App. 
Cas.  97. 

[Sir  Richard  WebHer,  Q.C.  referred  to  Brovm  v. 
The  Great  Western  Railway  Company,  47  L.  T. 
Eep.  216 ;  9  Q.  B.  Div.  744.]  That  was  a  case  of 
overcharge,  not  undue  preference,  or  failure  to 
give  accommodation. 

Sir  Richard  Webster,  Q.O.,  in  reply,  referred  to 

Pickering  Phippg  t.  The  London  and  North'Westem 
Railway  Company,  66  L.  T.  Bep.  721;  (1892) 
2  Q.  B.  229. 
The  Lord  Chancellor  (Herschell).  —  The 
qoestions  at  issue  between  the  parties  in  this  case 
depend  upon  the  construction  of  the  23Td  section 
of  the  Barry  Dock  and  Railways  Act  1888,  which 
regulates  the  rights  of  the  parties  in  this  matter. 
The  Barry  Dock  Company  hare  what  Parliament 
gare  them  in  that  clause ;  the  TaiF  Yale  Company 
are  subject  to  the  burdens  imposed  upon  them  by 
that  clause ;  neither  party  has,  or  is  subject  to, 
anything  beyond  that,  ^low,  the  first  question  is, 
whether  the  TafE  Vale  Railway  Company  have 
been  complying  with  the  provisions  of  this  section, 
or  have  been  making  a  charge  in  respect  of  the 
carriage  from  various  collieries  to  the  Hafod 
or  Traorest  Junction  in  violation  of  that  section. 
[His  Lordship  read  and  commented  on  the  pro- 
visions of  the  section,  and  continued :]  How  is 
the  lowest  rate  for  the  time  being  charged  to  be 
ascertained  P  The  Legislature  seems  to  me  to 
have  provided  that  you  may  ascertain  either  the 
i&te  being  charged  to  the  docks  at  Cardiff,  or  the 
rate  being  charged  to  the  docks  at  Penartb,  or  the 
rate  being  charged  to  the  docks  at  Bairy.  Which- 
ever of  Uiose  is  the  lowest  mileage  rate  is  the 
lowest  mileage  rate  to  the  docks  at  Cardiff, 
Penarth,  or  Barry  within  the  meaning  of  this 
section ;  and  of  course  that  would  be  ascertained 
by  taking  the  charge  from  any  given  colliery  to 
Penarth,  finding  the  mileage  and  the  rate  charged, 
snd  then  ascertaining,  by  a  comparison  of  the 
mileage  and  the  rate  charged,  what  was  the 
nuleaee  rate.  Now,  it  is  not  disputed  that  ascer- 
tained in  that  fashion  the  Taff  Vale  Company 
have  been  charging,  in  respect  of  traffic  which  was 
going  to  the  Barry  Docks  and  which  passed  over 
their  line,  a  higher  mileage  rate  than  the  mileage 
late  so  ascertained.  But  it  is  said  that  the  TafE 
Vale  Company  charge  the  same  total  rate, 
whether  the  traffic  is  taken  to  the  CaJnlifE 
Bocks  or  to  the  Penarth  Docks.  [His  Lordship 
eonsidered  the  construction  of  the  section  and 
discussed  the  merits  of  the  case,  and  continued :] 
Per  these  reasons  I  think  the  contention  of  the 
appellants  on  the  construction  of  this  first  sub- 
Motion  is  well  founded,  and  that  they  are  entitled 
to  a  declaration  to  the  effect  that  their  rights  are 
such  as  I  have  indicated.  Now  that  determines  the 
nghts  of  the  parties  so  far  as  the  question  of 
charge  is  concerned.  But  then  it  is  said  that, 
tfma  supposing  that  the  construction  contended 


for  by  the  appellants  is  well  founded,  they  are  not 
entitled  to  come  to  this  court  for  relief ;  that  the 
obligations  were  imposed  by  the  Legislature  in 
the  first  sub-section  of  sect.  23 ;  that  the  third 
sub-section  of  that  clause  contains  a  remedy  if 
those  obligations  are  not  fulfilled  ;  that,  contain- 
ing such  a  remedy,  it  contains  the  only  remedy ; 
and  that  the  jurisdiction  of  the  courts  is  ousted, 
even  if  the  appellants  establish  that  their  rights  have 
been  violated.  It  cannot  be  disputed  tluit  where 
rights  are  acquired  under  statutory  provision,  the 
Legislature  may  so  frame  the  enactment  as  to  give 
a  remedy  and  to  confine  that  remedy.  It  always 
becomes  a  matter  of  coiistruction  in  each  case 
whether  that  is  what  the  Legislature  has  done. 
Of  course,  if  it  were  clear  that  the  remedy  given 
would  not  be  a  remedy  applicable  to  all  cases,  it 
would  be  impossible  to  suppose  that  the  Le^sla- 
ture  had  given  a  right,  and  left  that  right  to  be 
violated  with  impunity.  Therefore,  imless  the 
third  sub-section  covers  such  a  case  as  we  are  now 
dealing  with,  it  is  quite  clear  that  the  jurisdiction 
of  the  court  remains.  The  third  sub-section  pro- 
vides  as  follows:  [His  Lordship  read  that  sub- 
section, and  continued :]  The  first  question  which 
arises  is  this :  Do  the  words  "  have  failed  to  give 
any  of  the  facilities  herein  provided  for  "  cover  a 
case  such  as  that  now  nnder  consideration,  where 
there  is  no  complaint  made  about  the  carriage,  or 
anything  in  connection  with  carriage,  except  this, 
that  a  higher  rate  has  been  charged  than  under 
the  statute  the  respondent  company  were  justified 
in  charging  ?  I  own  that  upon  that  point  I  feel 
very  considerable  difficulty.  The  language  of  the 
first  sub-section  is,  that  they  shall  afford  all 
reasonable  facilities  at  a  given  rate — a  rate  as 
certain  as  if  it  had  been  fixed  in  money — and 
without  any  terminal  or  other  charge.  But  can 
it  be  said  that  when  in  the  later  suo-section  the 
language  used  is  merely  "  have  failed  to  give  any 
of  the  facilities  herein  provided  for,"  those  words 
cover  a  charge  at  a  rate  higher  than  that  pre- 
scribed, or  uie  maklag  of  a  terminal  or  other 
charge  ?  If  that  bad  beien  intended,  certainly  one 
would  have  expected — and  reasonably  good  draft- 
ing would  have  required — that  the  language  of  the 
third  sub-section  snould  have  been  different  from 
what  it  is.  Unquestionably  where  you  find  the 
rates  and  the  terminal  and  other  charges  specifi- 
cally mentioned  in  the  first  sub-section,  and  in 
the  third  sub-section  you  only  find  the  words  "  fail 
to  provide  any  of  the  facilities,"  it  does  suggest 
that  the  scope  of  the  third  sub-section  is  less  wide 
than  contended  for  by  the  respondents.  That  is 
all  the  more  so  when  you  see  that  the  right  is  only 
to  arise  where  the  Taff  Yale  Company,  having 
done  that,  shall  not  within  reasonable  time  after 
notice  have  remedied  the  failure.  But  I  do  not 
think  it  is  necessary  to  rest  my  decision  upon  that 
point,  although  I  confess  that  I  cannot  but  enter- 
tain considerable  doubts  whether  the  case  is  within 
the  scope  of  the  third  sub-section.  Nor  should  I 
think  it  extraordinary  that  it  was  omitted  from 
the  third  sub-section,  because  a  question  of  charge 
of  that  sort  is  a  matter  which  ma^  be  very  easuy 
and  readily  settled.  It  is  the  simplest  possible 
question  of  fact,  and  there  are  modes  of  remedying 
it  which  are  so  simple  that  one  would  hardly  ho 
surprised  if  the  Legislature  had  not  provided  a 
special  tribunal  of  arbitration  for  the  determina- 
tion of  such  questions.  But  even  supposing  it  to 
be  within  the  third  sub-section,  the  question  arisea. 
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yrhether  it  was  intended  that  the  only  resort  of 
the  party  aggrieved  should  be  to  that  bibanal,  or 
whether  he  is  left  to  the  ordinary  remedies  which 
the  law  proTides,  and  would  have  provided  if  there 
had  been  no  power  to  resort  to  that  tribunal. 
In  determining  that,  of  course,  one  must  be 
guided  very  much  by  the  framing  of  the  section — 
by  the  language  used.  It  is  not  a  reference  of 
such  questions  to  arbitration.  It  it  had  been,  the 
case  of  The  Caledonian  Railway  Company  r.  The 
Oreenoch  and  Wemytt  Bay  Bailtpay  Company 
(ubi  $up.),  and  the  other  cases  cited  by  Mr.  Balfour 
Browne,  might  have  been  applicable.  It  does  not 
provide  that  any  such  dispute  shall  be  referred  to 
arbitration,  but  merely  that  if  at  anv  time  the 
Barrv  Dock  Company  applv  to  the  Railway  Com- 
missioners in  sucn  a  caae,  tnen  the  Railway  Com- 
missionera  shall  determine  it,  and  certain  conae- 
quences  shall  follow.  It  makes  it  in  terms,  as 
clearly  as  a  thing  could  be  made,  merely  optional 
on  the  part  of  the  aggrieved  party,  the  Barry 
Dock  Company,  to  adopt  that  particular  remedy. 
.  And  I  cannot  myself  come  to  tne  conclusion  that 
there  is  anything  in  the  provisions  of  the  third 
sub-section  to  oust  the  ordinair  jurisdiction  of 
the  courts  to  entertain  the  complaint  ot  a  party 
aggrieved  by  a  distinct  breach  and  violation  of  the 
provisions  of  the  earlier  part  of  the  first  sub-sec- 
tion oi  sect.  23.  For  these  reasons,  I  think  that 
the  court  has  jurisdiction,  and,  as  I  have 
already  said,  this  is  a  case  for  its  exercise. 
There  is  another  matter  that  was  dealt  with  in 
the  course  of  the  lu-gument,  and  that  is  the  sug- 
gestion as  to  the  effect  of  the  Railway  and  Canal 
Traffic  Act  1888.  It  was  said  that  the  Railway 
and  Canal  Traffic  Act  1888]  conferred  exclusive 
jurisdiction  upon  the  Railway  Commissioners. 
The  Railway  and  Canal  Traffic  Act  1888  was  not 
actually  passed  until  after,  and  did  not  come  into 
operation  until  some  months  after,  the  Bill  of  the 
Barry  Dock  and  Railways  Company  became  an 
Act.  And  I  do  not  think  it  would  be  according 
to  sound  principles  to  look  at  the  Railway  and 
Canal  Tra^c  Act  1888  for  the  purpose  of  constru- 
ing the  3rd  sub- section  of  sect.  23  of  the  Barry 
Dock  and  Railways  Act  1888.  It  was  said — and 
it  is  an  argument  which  I  admit  has  force — that 
under  the  3rd  sub-section  there  was  no  power 
to  award  damages,  and  that  the  plaintiffs  must 
wait  a  reasonable  time  before  they  could  get  any 
remedy,  and  that  during  that  reasonable  time  the 
contract  with  them  would  have  been  violated,  and 
they  would  have  been  sustaining  injury.  That 
was  used  for  the  purpose  of  showing  that  the 
3rd  sub-section  could  not  have  been  intended  to 
oust  the  jurisdiction  of  the  courte.  The  answer 
sought  to  be  given  to  that  was,  that  the  Railway 
Commissioners  had  jurisdiction  now  to  give 
damages  under  the  Act  of  1888.  The  Barry 
Dock  Act  of  1888  must  be  construed  as  it  would 
have  been  construed  on  the  day  it  was  passed 
without  reference  to  a  public  Act  coming  later 
into  operation.  But  then  it  was  said  that  the 
Act  it^lf ,  because  of  the  provision  as  to  facilities, 
gave  the  Railway  Commissioners  exclusive  juris- 
diction. There  are  two  points  upon  that — first, 
that  the  10th  section  of  the  Act  seems  to  treat  a 
dispute  as  to  a  rate,  or  a  toll,  or  a  charge,  as  some- 
thing different  from  a  dispute  as  to  facilities, 
which  is  dealt  with  in  the  9th  section ;  and  next 
that,  as  regards  the  9th  section,  it  does  not  provide 
that  the  commissioners  shall  have  exclusive  juris- 


diction.   They  are  to  have  the  like  jurisdietioii  to 
hear  and  determine  a  complaint  of  a  contravo- 
tion  as  the  commissioners  nave  to  hear  and  deter- 
mine a  complaint  of  a  contravention  of  sect  2 
of  the  Railway  and  Canal  Traffic  Act  1888.   It 
only  gpvee  them  the  same  jurisdiction  as  to  tiie 
contravention    of    sect.    2.    The    onl^  pronskn 
giving  exclusive  jurisdiction  is  found  in  the  Bsit 
way  and  Canal  Traffic  Act  1854,  aect^  6,  and  tbt 
only  provides  that  the  jurisdiction  ahall  be  exdn- 
sive  "  in  any  proceeding  for  a  violation  or  oontn- 
vention  of  the  above  enactmente."     Now,  it  seema 
to  me  impossible  to  enlarge  sect.  6  of  the  Actol 
1854  and  make  it  apply,  not  to  the  enactments  to 
which  it  in  terms  applies,  but  to  later  enactments. 
Probably  most  of  the  things  (or  many  of  them  it 
all   events)    mentioned  in    the    9th  section  an 
matters  in  which    the  Railway    Commisnonei* 
would  have  exclusive  jurisdiction   because  tinej 
are  matters  in  which  no  other  court  had  juris&- 
tion,  or  would  have  jurisdiction,  at  common  law. 
That  may  be  so,  just  as  it  has  been  held  that  in 
the  case  of  the  Railway  and  Canal  Traffic  Art 
1888  there  was  no  action  at  common  law,  andtbu 
the  only  remedy  was  before  the  conunissionen. 
But  it  seems  to  me  impossible  to  say  that  if,  at 
the  time  it  passed,  the  third  sub-section  of  sect  2$ 
did  not  make  the  jurisdiction  of  the  Railway  C-om- 
missioners  exclusive  in  the  matter  with  which  we 
are  dealing,    that  effect   was  produced  by  the 
public  Act  which  was  passed  in  the  same  year. 
The  appeal  will  be  allowed  with  coets,  both  heie     | 
and  in  the  court  below. 

LiHDLET,  L.J. — I  have  come  to  the  same  ooa- 
elusion.  Chit^,  J.'s  judgment  simply  followsthe 
judgment  of  Day,  J.  in  The  TaffVale  Aitbnqf 
ComjHiny  v.  Davit  {vbi  tup.).     Day,  J.,  in  litf 

i'udgment,  expressed  the  opinion  that  tJie  remedf 
lad  been  misconceived,  and  if  it  existed  at  all, 
that  it  should  have  been  sought  for  by  an  api^- 
cation  by  the  Barry  Company  to  the  conunis- 
sioners.  I  take  that  to  be  an  indication  that  a 
the  opinion  of  that  learned  judge  a  dispute  of  tUs 
kind  cannot  be  setUed  by  an  action  at  law,  bpt 
must  be  settied  by  proceedings  before  the  Rail- 
way Commissioners.  Now,  I  must  say  I  cannoi 
read  this  Act  of  Parliament — ^the  Barry  Dock  and 
Railways  Act  1888 — as  excluding  the  jurisdiction 
of  any  court  of  law.  Whether  the  expression  in 
clause  3  of  sect.  23  "  the  facilities  herein  provided 
for"  would  include  the  granting  of  "  the  facilitie* 
at  the  rate  before  mentioned,  or  whether  it  if 
confined  to  facilities  apart  from  the  rate,  is  by  no 
means  an  easy  question  to  answer.  But  I  will  j 
assume  that  "the  facilities  herein  provided  for' 
would  include  "  the  facilities  at  the  rate."  Still 
what  one  must  look  for  and  find  in  order  to  sTq>- 
port  Mr.  Balfour  Browne's  argument,  is  some- 
thing which  would  exclude  the  jurisdiction  of  tM 
court.  Now,  I  cannot  find  anything  approaching 
that.*  There  is  no  agreement  to  rerer  to  arWtra- 
tion ;  there  is  no  obhgation  to  go  to  the  conuuia- 
sioners  at  all ;  it  is  a  mere  option  given  to  one  at 
the  parties  to  this  statutory  agreement  to  go 
before  the  commissioners  if  they  uke.  If  they  «o 
not  like  they  are  not  obliged  to  go.  And  before 
yon  can  say  that  an  Act  of  Parliament  prevents  a 
person  who  is  aggrieved  from  having  recoorw  to 
the  ordinary  remedies  open  to  the  suDJects  of  tlie 
country  in  general,  you  must  find  some  negal"® 
words,  or  some  clear  and  distinct  enactment  to 
that  effect.  Construe  it  as  you  will,  yon  canaet 
.jitizedby  VjO'- 
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find  that  here.  And  that  appears  to  me  to  be  the 
answer  to  that  part  of  the  at^oment — that  this 
remedy  is  misconceived  altogether.  Now  I  come 
to  the  question  as  to  the  merits,  which  is  the  real 
controversy  between  the  parties.  That  turns 
upon  the  true  conBtmction  of  the  first  clause  of 
sect.  23.  Without  going  through  it  again,  I 
confess  I  cannot  read  "or"  there  as  "  and." 
Unless  we  do  read  the  expression  "to  or  from 
the  docks  at  Cardiff,  Penarth,  or  Barry "  as 
equivalent  to  "  to  or  from  the  docks  at  Cardiff, 
Penarth,  and  Barry,"  it  appears  to  me  that  we 
cannot  accede  to  the  ai^ument  which  has  been 
addressed  to  us  by  the  deKndants.  The  object  of 
this,  obviously,  is,  that  the  Barry  Company  should 
get  the  benefit  of  the  lowest  rate.  The  lowest 
rate  of  what?  The  lowest  rate  which  shall  for 
the  time  being  be  charged  by  the  Taff  Yale  Com- 
pany for  like  traffic  to  or  from  the  docks  at 
Cardiff,  Penarth,  or  Barry.  [His  Lordship  dis- 
cusssed  the  merits  of  the  case,  and  continued :] 
As  regards  the  actual  form  of  the  order  I  have 
sketched  out  very  roughly  that  which  is  only 
intended  as  an  idea.  1  see  no  reason  at  all  at 
present  for  granting  the  injunction.  An  injunc- 
tion can  be  got  suMNequentlv  if  it  ia  wanted.  A 
declaration  of  the  rights  of  the  parties  will  be 
ample,  and  it  will  be  something  to  this  effect: — 
Declare  that  the  defendants  are  only  entitled  to 
charge  for  the  conveyance  of  goods  and  mineral 
traffic  destined  for  or  coming  from  the  under- 
taking of  the  pluntiffs  from  or  to  Treforest  or 
any  place  northward  thereof  at  rates  per  mile 
not  exceeding  the  lowest  rate  per  mile  which  the 
defendants  are,  and  shall  from  time  to  time  be, 
charging  for  like  traffic  to  or  from  the  docks  at 
Penu^h,  such  lowest  rate  to  be  ascertained  by 
taking  into  account  the  actual  distance  carried, 
and  not  the  conventional  distance  adopted  in  the 
case  of  the  Cardiff  Docks.  Then  you  will  have 
to  put  in  some  words  to  fix  the  point  at  Penarth. 
Perhaps  "  the  middle  of  the  docks  "  will  be  the 
best  way  of  putting  it.  That  must  be  arranged. 
Then  there  must  oe  an  inquiry  of  what  is  due 
from  the  defendants  to  the  pbintiff s  in  accordance 
with  the  above  declaration,  and  the  defendants 
must  be  ordered  to  pay  what  shall  be  found  dne. 
Then  there  will  be  liberty  to  apply.  That  will 
answer  the  purpose.  Then  the  defendants  must 
pay  the  costs.  That  is  only  a  sketch,  and  will 
have  to  be  dealt  with  and  put  into  shape. 

Smith,  L.J.— I  have  but  little  to  add^  after  the 
maimer  in  which  this  case  has  been  dealt  with 
by  the  Lord  Chancellor  and  my  brother  Lindley. 
A)  to  the  first  point — namely,  whether  an  appli- 
cation to  a  court  of  law  can  be  now  maintained — 
it  seems  to  me  that  in  this  case  it  very  clearly 
can.  It  is  not  disputed  that  prior  to  the  passing 
of  the  Barry  Act  1888,  if  a  person  or  company 
complained — as  the  Barry  Company  do  complain 
here — ^that  excess  charges  had  been  made  by  the 
defendants,  an  action  at  law  would  have  lain  for 
that  excess.  And  the  question  is  whether  or  not 
under  sect.  23,  sub-sect.  3  of  that  Act,  you  find  an 
indication  that  that  action  at  law  which  the  Barry 
Company  might  have  entertained  is  excluded, 
and  that  they  are  driven  by  that  Act  of  Parliament 
to  an  application  to  the  Railway  Commissioners 
— ^whether  sitting  as  arbitrators  or  not.  It 
appears  to  me,  without  reading  sub-sect.  3  again, 
that  all  that  thatsub-sectiondoes  istoprovide  this : 
The  Barry  Company  having  the  right  of  action, 


as  undoubtedly  thmr  had,  when  the  Act  was 
passed — if  they  liked  they  might  make  the  appli- 
cation to  the  Railway  Commissioners,  and  then 
they  mi^ht  get  the  benefit  resulting  from  that 
jurisdiction.  To  say  that  that  is^  ousting  the 
jurisdiction  of  the  court  is,  in  my  judgment,  to 
say  that  which  is  not  accurate,  and  therefore  that 
point  fails.  Now,  as  to  the  other  point,  I  have 
only  two  or  three  words  to  say.  Mr.  Balfour 
Browne  in  his  very  able  argument  seems  to  me  to 
be  driven  to  this  :  If  he  is  right  in  saying  that 
the  mileage  rate  is  to  be  estimated  upon  the 
rate  to  Cardiff  as  pooled,  he  is  forced  to  cut  out 
Penarth  and  Barry  from  that  clause.  And  if  he 
is  right  that  section  should  have  run  in  this  wise  : 
"  At  rates  per  mile  not  greater  than  the  lowest 
rate  which  shall  for  the  time  being  be  charged  by 
the  Taff  Yale  Railway  Company  for  like  traffio 
to  or  from  the  docks  at  Cardiff."  That  would 
have  covered  his  case.  But  the  section  does  not  say 
that,  because  it  goes  on  and  adds,  "  to  or  from  the 
docks  at  Cardiff,  Penarth,  or  Barry."  It  seems 
to  me,  therefore,  he  is  wrong  upon  that  point,  and 
upon  that  point  the  appeal  succeeds. 

Appeal  allowed. 

Solicitors  for  the  appellants.  Downing,  Holmatif 
and  Co.,  agents  for  Downing  and  Handeock, 
Cardiff. 

Solicitors  for  the  respondents,  Itice,  Colt,  and 
Inee,  agents  for  Ingledew  and  8on$,  Cardiff. 


HIGH    COURT   OF  JUSTICE. 

CHANCEET  DIVISION. 

July  27.  Nov.  8. 12,  and  15, 1894. 

(Before  Williahs,  J.,  sitting  as  an  additional 

Judge  of  the  Chancery  Division.) 
Se   Nirw    Zealand   Loan   and   Mebcantilb 

Agency  Compant  Limited,  (a) 
Company —  Winding-up —  Ofieial  receive  r — Board 
of  Trade — Scheme  of  arrangement — Reiervation 
to  official  receiver  of  rightg  against  directors  of 
old  company — OppotUton  to  proceedings  by  new 
company — Sanction  of  court — Companies  ( Wind- 
ing-up) Act  1890, «.  lb. 
Whether  or  Tiot  proceedings  under  sect.  10  of  the 
Companies  (Winding-up)  Act  1890  for  misfea- 
sance ought  to  he  instituted  by  the  official  receiver 
against  the  directors  or  officers  of  a  company,  is  a 
matter  for  the  determination  of  the  court,  and 
not  of  the  Board  of  Trade. 
Where  a  scheme  sanctioned  by  the  court  under  the 
Joint  Stock  Companies  Arrangement  Act  1870 
contains  a  reservation  to  the  offi^iial  receiver  of 
his  right  to  proceed  against  the  directors  of  the 
old  company  under  sect.  10  of  the  Companies 
(Winding-up)  Act  1890  for  misfeasance,  the  Court 
will  refuse   to  sanction  stich  proceedings  even 
where  a  prim&  facie  case  of  misfeasance  has 
been  shown,  if  it  is  satisfied  UMt  the  directors  of 
the  new  company  have  come    to  a  bonA  fide 
conclusion  that  such  proceedings  wiU  be  detri- 
mental to  the  interests  of  their  company. 
The  New  Zealand  Loan  and  Mercantile  Agency 
Company  Limited  was    ordered    to    be  wound- 
up compulsorily  on  the  21st  July  1893. 

On    an    ex  parte    application    by  the  official 
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receiver  an  order  was  made  under  sect.  8  of  the 
Companies  (Winding-np)  Act  1890  for  the  public 
examination  of  certein  of  the  directors  of  the 
company  therein  mentioned. 

On  the  16th  Mai-ch  1894  the  directors  applied 
by  motion  to  VTilliams,  J.  to  discharge  his  order, 
and  on  his  refusal  to  do  so  they  appealed  to  the 
Court  of  Appeal. 

On  the  20th  March  1894  the  Court  of  Appeal  by 
consent  discharged  the  order,  and  directed  that  a 
public  examination  of  such  directors  should  take 
place  before  the  court  or  such  person  as  might  be 
appointed  by  the  court,  with  liberty  for  the  official 
reoeiyer,  and  any  creditor  or  contributory  of  the 
company,  to  take  part  in  the  examination,  putting 
such  questions  only  as  should  be  allowed  by  the 
court:  (see  71  L.  T.  Rep.  130).  The  public  ex- 
amination of  the  directors  was,  by  the  direction 
of  Williams,  J.,  subsequently  held  before  him  in 
court,  and  occupied  a  considerable  period,  at  the 
conclusion  of  which  his  Lordship  made  a  statement, 
in  which  he  reviewed  the  evidence  which  had  been 
taken  before  him,  and  stated  that  in  his  opinion  a 
prinui  facie  case  of  misfeasance  had  been  esta- 
olished  against  certain  of  the  directors. 

On  the  13th  April  1894,  pending  this  examina- 
tion, an  order  was  made  sanctioning  a  scheme 
under  the  Joint  Stock  Companies  Arrangement 
Act  1870,  for  the  reconstruction  of  the  company, 
upon  a  statement  that  the  scheme  and  the  cany- 
ing  out  of  it  should  not  interfere  with  the  prose- 
cution by  the  official  receiver  of  such  claims  as  it 
might  be  right  to  make  against  the  officers  of  the 
company. 

In  order  to  carry  out  this  scheme  an  agree- 
ment, dated  the  16th  May  1894,  was  entered  into 
between  the  old  company  and  its  liquidator  and 
the  new  company,  which  had  been  incorporated 
with  the  same  name  on  the  10th  May  1894, 
whei-eby  the  right  of  the  official  receiver  to  pro- 
ceed against  the  officers  of  the  old  company  was 
reserved,  and  provision  made  for  the  payment  of 
the  costs  of  tne  winding-up  of  the  old  company 
by  the  new  company.  In  pursuance  of  the  scheme 
and  the  agreement  the  assets  of  the  company  were 
handed  over  to  the  new  company. 

On  the  18th  June  1894  an  order  was  obtained 
by  the  official  receiver  and  liquidator  giving  him 
liberty  to  take  such  proceedings  under  8€«t.  10 
of  the  Companies  (Winding-up)  Act  1890  against 
all  or  any  ot  the  directors  or  other  officers  of  the 
company  as  he  might  be  advised,  and  giving  him 
and  the  new  company  liberty  to  apply. 

Under  this  order  the  official  receiver  now  pro- 
posed to  take  out  a  summons  asking  that  certain 
directors  of  the  old  company  might  be  declared 
accountable  for  moneys  of  that  company  and 
guilty  of  misfeasance  and  bi^each  of  trust,  inas- 
much as  they  distributed  in  the  year  1893  a 
dividend  at  the  rate  of  10  per  cent,  per  annum  for 
the  year  ending  the  31st  Dec.  1892,  whereas  there 
were  no  funds  properly  available  for  payment  of 
such  dividend.  The  summons  also  aaked  that  it 
might  be  declared  that  the  auditors  had  been 
guilty  of  misfeasance,  inasmuch  as  they  certified 
that  the  balance-sheet  upon  which  such  dividend 
was  declared  and  distributed  showed  a  balance  to 
the  credit  of  the  profit  and  loss  account  of  69,365Z., 
when  in  fact  no  such  balance  existed,  and  the 
summons  claimed  compensation  from  the  auditors 
in  respect  thereof.  Mr.  Paul,  the  manager  of  the 
company,  was  also  included  in  the  summons. 


This  was  a  summons  taken  out  by  the  official 
receiver  in  the  winding-up  of  the  old  companr 
against  the  new  company,  which  (as  amended  'bjf 
consent  of  the  new  company)  asked  for  a  declara- 
tion that,  under  the  provisions  of  the  scheme  and 
the  agreement  made  with  the  new  company  in 
pursuance  of  it,  the  new  company  were  liable  to 
pay  the  costs,  charges,  and  expenses  to  be  incurred 
by  the  applicant  in  the  proceedings  on  and  inci- 
dent to  the  proposed  misfeasance  summons,  and 
that  the  applicant  might  be  at  liberty  to  continne 
such  proposed  prooeecungs. 

The  new  company  objected  to  the  liquidator 
taking  outor  proceeding  with  such  smnmonB,  on  the 
ground  that  any  benefit  which  might  therebr  ke 
derived  would  be  more  than  counterbalancea  by 
the  loss  of  credit  which  would  thereby  accrue  to 
the  new  company.  Mr.  Martin,  the  chaimian  of 
the  bcMird  of  directors  of  the  new  company,  staied 
in  the  eleventh  paragraph  of  his  affidavit  that "  tbe 
directors  of  the  new  company  are  distinct  from 
the  directors  of  the  old  company,  and  there  is  not 
a  single  member  common  to  boUi  boards.  In 
forming  oui-  opinion  I  and  my  collei^fnes  are 
absolutely  uninfluenced  by  any  personal  con- 
siderations whatever,  and  are  considering  solely 
the  interests  of  the  new  company,  whidi  are 
intrusted  to  our  care."  This  sbitement  was  not 
contradicted  by  the  official  receiver. 

Latham,  Q.C.  and  Howard  Wrighi,  for  the 
official  receiver  and  liquidator,  submitted  that  a 
prima  facie  case  of  misfeasance  had  been  shown, 
and  that  the  official  receiver  ought  to  be  allowed 
to  continue  the  proceedings. 

Svnnfen  Eady,  Q.C.  and  Eve  for  the  new  com- 
pany.— The  new  company  do  not  claim  to  have  an 
absolute  right  to  veto  these  proceedings ;  hot 
they  say  that,  having  regard  to  the  circnmstanoea 
of  this  case,  they  ought  not  to  be  continued.  It 
is  not  the  duty  of  the  liquidator  to  proaecute  legal 
claims  when  the  costs  of  so  doing  may  exceed  the 
amount  recovered.  The  new  company  object  to 
the  continuance  of  these  proceedings  on  tiie 
ground  that  they  will  involve  great  expense  and 
occupy  a  considerable  time,  and  that  great  damage 
will  be  thereby  occasioned  to  the  new  company. 
The  present  condition  of  afFairs  has  been  con- 
sidered by  the  directors  of  the  new  company,  and 
they  have  unanimously  come  to  the  conclnBioE 
that  the  proposed  proceedings  will  be  detrimental 
to  the  interests  of  the  new  company.  Under 
these  circumstances  we  submit  that  the  court 
ought  to  act  upon  that  opinion,  and  direct  a  stay 
of  these  proceedings. 

Ligle  Joyce,  for  prior  lien  debenture  stock 
trustees. 

Latham,  Q.C.  in  reply.— There  are  dissentient 
shareholders  of  the  old  company,  and  there  is  no 
express  provision  in  the  scheme  that  the  whole  « 
the  assets  are  to  pass  to  the  new  company. 

Cur.  adv.  wK. 

Nov.  15.— Williams,  J.  delivered  the  following 
written  judgment : — Before  giving  judgment  on 
this  summons  I  wish  to  say  that,  in  my  judgment, 
the  questions  raised  thereby  are  questions  propfl' 
for  judicial  rather  than  departmental  dedrion- 
There  is  no  doubt  that  the  official  receiver  cannot 
take  any  forensic  step  in  the  performance  d  ^ 
duties  which  shall  impose  upon  the  Board  u 
Trade,  through  him,  an  oUjgatioa  to  pay  OK* 
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without  the  sanction  of  the  board.    It  is  equally 
clear  that  as  an  officer  of  the  court  he  cannot  he 
allowed  to  take  forensic  steps  at  his  own  risk  for 
ooets.     It  may  not  be  easy  to  dmw  a  hard  and 
fast  line  defining  the  matters  as  to  which  the 
board  would  properly  determine  what  legal  pro- 
ceedings ought  or  ought  not  to  be  taken  by  the 
official  receiver,  and  what  are  the  cases  in  which 
the  decision  of  these  matters  ought  to  be  left  to 
the  court,  and  the  court  has  no  jurisdiction  to 
draw  such  a  line  for  the  board.    But  whenever 
there  is  an  omission  by  the  official  receiver  to 
take  a  forensic  step  arising  in  the  due  course  of 
liquidation  proceedings  the  court  has  the  right 
and  the  duty  to  ask  the  official  receiver,  who  is  its 
officer,  to  explain  in  open  court  why  the  step  has 
not  been  taken.     Generally  the  answer  will  be 
sufficient  that  he  has  abstained  from  taking  the 
step  in  question  by  the  direction  of  the  board  (his 
official  superiors),  and  the  court  will  have  no  right 
to  control  .the  discretion  exercised  by  the  board. 
I  say  "  generally  "  because  my  observation  has  no 
appucation  to  the  presentation    by  the  official 
receiver   of  his  report   under  the  provisions  of 
sect.  8  of  the  Act  of  1890.    The  presentation  of 
the  report  under  this  section  is  a  duty  the  official 
receiver  owes  to  the  court,  and  a  duty  in  the  per- 
formance of  which  he  is  bound  by  the  very  terms 
of  the  statute  to  state  his  opinion — that  is,  his  own 
personal   opinion.    I  make  these  observations  in 
regard  to  this  particular  summons  because  the 
Board  of  Trade  at  one  time,  during  the  pendency 
of  it,'  issned  to  the  official  receiver  a  minute  which 
the  Board  of  Trade  were  good  enough  to  direct 
the  official  receiver  to  show  me,  in  which  they 
said  that  the  Board  of  l^ude,  for  reasons  fully 
stated  therein,  concluded,  first,  that  the  board 
could  not    advise  the  official  receiver   that    he 
should,   in  the  existing  state  of  circumstances, 
proceed  further  with  his  summons  against  the  new 
comrany  for  an  indemnity ;  and,  secondly,  that 
the  Board  of  Trade  could  not  antiiorise  the  official 
receiver  to  take  proceedings  under  sect.  10,  except 
on  the  condition  that  the  vote  was  fully  saie- 
goarded   by  an  indemnity  voluntarily  given  by 
those  who  would  receive  pecuniary  l>enefit  from 
such  proceedings  if  succes^l.    I  hope  it  will  be 
understood  that  I  am  not  criticising  the  reasons 
conttuned  in  the  Board  of  Trade  minute.    I  have 
no  right,  even  if  I  had  the  wish,  to  do  so.    The 
view  which  I  wish  to  express  is  simply  that  the 
matter  was  one  for  judicial  and  not  for  depart- 
mental decision.    The  Board  of  Trade,  however, 
out  of  deference,  I  believe,  to  my  opinion  that  the 
QuestionB  raised  by  the  summons  ought  to  be 
decided  judicially,  authorised  the  official  receiver 
to  proceed  with  the  summons  in  the  form  in  which 
it  now  comes  before  me.     [His  Lordship  then 
referred  to  the  present  summons,  and  also  to  the 
proposed  misfeasance  summons,  and  continued :] 
^he  substantial  question  which  I  have  to  decide 
in  this  case  is,  wnether  the  proceedings  under 
sect.  10  of  the  Act  of  1890,  which  by  an  order  on 
a  summons  taken  out  by  the  official  receiver  I 
gave  the  official  receiver  leave  to  institute  against 
certain  directors  and    officers  of   the  old   New 
Zealand  Loan  and  Mercantile  Agency  Company, 
ought  to  be  continued  in  the  face  of  the  opposition 
M  the  new  New  Zealand  Loan  and  l^rcantile 
Agency  Company,  or  whether  they  ought  to  be 
f^yed.    The  summons  of  the  official  receiver,  in 
its  amaaded  form,  as  amended  by  the  consent  of 


all  parties,  mises  also  in  form  the  question 
whether  the  new  company  are  liable  to  defray  the 
costs  of  the  proceedings,  even  though  it  may  be 
established  that  the  proceedings  are  proceedmgs 
which  ought  to  be  continued.  But  Mr.  Eady,  <m 
behalf  of  the  company,  did  not  dispute  the  liaoUitT 
of  the  new  company  to  pay  the  costs  in  such 
case.  Indeed,  having  ragard  to  the  terms  of  the 
order  and  agreement,  the  obligation  of  the  new 
company  to  pay  the  costs  seems  abundantly  dear. 
His  contention  merely  was,  that  the  new  company 
ought  not  to  be  put  to  the  cost  of  these  proceed- 
ings, because  these  proceedings  ought  to  be  stayed 
and  ought  not  to  oe  allowed  to  continue.  Mr. 
Eady  did  not  go  so  far  as  to  contend  that  the  new 
company  had  an  unqualified  right  to  veto  these 
proceedmgs,  his  contention,  as  I  undei-stood  it, 
being  that  the  new  company  had  a  right  to  say 
that  the  proceedings  should  not  continue  at  their 
expense,  because  the  new  company  were  the 
persons  for  whose  benefit  the  sums,  if  any, 
recovered  by  these  proceedings  would  be  re- 
covered, and  in  the  opinion  of  we  advisers  of  the 
new  company  such  proceedings  were  likely  to  be 
so  costly  and  were  so  uncertain  as  to  their  result 
that  the  directors  of  the  new  company  were  bound 
as  prudent  administrators  to  oppose  such  expen- 
diture, especially  having  regard  to  the  damage 
which  protracted  proceedings  against  the  directors 
and  omoers  of  the  old  company,  from  whom  the 
new  company  purchased  the  business,  were  likely 
to  bring  upon  the  commercial  credit  of  the  new 
company.  Against  this  contention  it  is  urged 
that  the  claims  against  the  directors  and  officers 
of  the  old  company  have  never  been  transfeiTed 
to  the  new  company;  that  the  i-eason  why  the 
official  receiver  did  not  transfer  these  claims  and 
why  the  new  company  did  not  demand  a  transfer  of 
them  was  that  the  sanction  for  the  scheme  under  the 
Act  of  1870  was  asked  for  and  gi-anted  on  a  state- 
ment that  the  scheme  and  carrying  ou  t  of  the  scheme 
should  in  no  way  interfere  with  the  prosecution 
by  the  official  receiver  of  such  claims  as  might  be 
deemed  right  after  the  conclusion  of  the  then 
pending  examination  of  the  directors  and  officers 
of  the  old  company.  In  determining  this  question 
I  propose  to  asK  myself — first,  whether  these  pro- 
ceedings under  sect.  10  for  misfeasance  are  pro- 
ceedings which  the  court  ought  to  sanction  in  the 
case  of  an  ordinary  liquidation  under  an  order  for 
Gompulsoi-y  liquidation;  secondly,  whether,  as- 
suming the  proceedings  to  be  of  that  character, 
such  proceedings  ou^t  to  be  stayed  or  discon- 
tinued because  the  new  company  by  its  directors 
have  arrived  at  an  honest  conclusion — and  it  is 
not  suggested  by  the  official  receiver  that  the 
conclusion  is  other  than  honest — that  the  possible 
gain  to  the  company  by  a  successful  prosecutiwi 
of  these  claims  is  not  worth  the  lisk  of  the  costs 
and  the  injury  to  the  commercial  reputation  of 
the  company ;  and,  thirdly,  whether,  assuming  that 
these  views  of  the  new  company  ought  to  prevul 
generally  as  the  views  of  those  who  would  benefit 
by  the  result  of  the  proceedings,  such  views  ought 
to  prevail  in  the  present  case,  having  regard  to 
the  statement  on  which  the  sanction  for  the 
scheme  was  obtained,  the  form  of  the-  order  sanc- 
tioning the  scheme,  and  the  limitation  of  the 
agreement  giving  effect  thereto.  With  regard  to 
the  first  question,  I  cannot  doubt  but  that  in  an 
ordinary  liquidation  no  court  would  hesitate  to 
sanction  the  proposed  misfeasance  proceedings. 
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There  ia  the  opinion,  taken  by  the  official  receiver, 
of  connael,  who  say  that  the  parties  against  whom 
this  summons  is  directed,  or  some  of  them,  are 
liable  to  contribute  to  the  assets  of  the  company 
in  respect  of  dividends  improperly  paid.  [His 
Lordship  read  the  opinion,  and  also  the  case  sub- 
mitted to  counsel  on  behalf  of  the  new  company, 
and  their  opinion  thereon,  and  said  that  the  latter 
opinion  fell  far  short  of  expressing  a  clear  opinion 
that  there  was  no  such  liability,  and  continued :] 
The  question  in  sanctioning  proceedings  under 
sect.  10,  it  is  to  be  remembered,  is  not  whether 
misfeasance  has  been  proved,  but  whether  a  prima 
faeie  case  of  misfeasance  has  been  shown.  1 
should  add  that,  in  my  judgment,  there  is  also  a 
jariind  facie  case  against  the  auditors,  who  ob- 
jected to  the  entries  in  the  balanoe- sheet  and  yet 
acquiesced,  and  against  Mr.  Paul,  the  manaj^er,  to 
whom  the  objections  were  made.  I  should  also 
say  that  the  directors  deny  that  these  objections 
were  brought  to  their  notice.  The  second  and 
third  questions  I  propose  to  treat  together — ^that 
is  to  say,  the  questions  whether  generally,  and 
whether  in  this  particular  case,  the  proceedings 
by  summons  under  sect.  10  of  the  Act  of  1890, 
taken  to  enforce  a  prima  facie  case  of  misfeasance 
and  breach  of  trust,  ought  to  be  continued  in  the 
face  of  the  opposition  of  the  new  New  Zealand 
Gompany,  to  whom  anv  asset  or  sum  recovered  bv 
such  proceedings  would  have  to  be  paid.  I  will 
begin  by  pointing  out  that  sect.  10,  although  it 
deals  with  misapplication  of  funds  and  breach  of 
trust,  is  not  punitive  in  its  object.  This  has  been 
well  established.     The  object  of  the  section  is  not 

funishment  of  delinquents,  but  recovery  of  assets, 
have  assumed  by  my  questions  that  the  new 
company  are,  notwithstanding  the  reservation  of 
these  claims  to  the  official  receivw,  to  be  treated 
as  the  purchasers  of  these  claims  and  the  bene- 
ficial owners  of  anything  which  may  be  recovered 
thereunder.  I  do  not  think  that  the  fact  that 
there  are  outetanding  a  small  number  of  shai'e- 
holders  of  the  old  company  who  are  non-assenting 
prevente  this  being  so,  nor  do  I  think  that,  even 
if  I  ought  to  treat  the  asset  reserved  to  the  official 
receiver  as  held  in  trust  for  the  non-assenting 
creditors,  that  ought  to  operate  to  induce  me  to 
order  these  proceedings  to  recover  that  asset  to 
go  on  at  the  expense  of  the  new  company.  I 
have  assumed  tbe  new  company  to  be  the  bene- 
ficial ownei-8  of  this  asset,  because,  although  it  is 
true  that  the  asset  is  not  included  in  the  transfer 
to  the  new  company,  yet  the  official  receiver  would 
hold  the  asset  if  recovered  in  trust  primarily  for 
the  creditors  of  the  old  company,  and  the  creditors 
of  the  old  company,  by  the  very  terms  of  the 
scheme,  hold  their  claims  in  trust  for  the  new 
company.  This  being  so,  no  one  would  dispute 
but  that  prim<i  facie  the  new  company  would  have 
the  right  to  determine  whether  this  asset  shall  be 
i-ealised.  Generally,  as  beneficial  owners,  the  new 
company  would  have  the  right  to  have  proceedings 
for  the  recoveiy  of  the  asset,  taken  by  the  official 
receiver  as  trustee  for  them,  stayed,  if  the  com- 
pany, as  the  cestui  qxie  trust,  determines  that  the 
asset  is  not  worth  r^isation,  and  this  determina- 
tion can  be  carried  out  without  injury  to  others. 
It  by  no  means,  however,  necessarily  follows  from 
this  that  in  this  particular  case  the  new  company 
ought  to  have  the  control  of  the  realisation  of 
this  asset,  or  have  a  right  to  have  the  proceedings 
stayed  because  the  new  company  does  not  care  to 


have  the  asset  recovered.  So  to  hold  wquld  be 
to  say  that,  in  spite  of  the  reservation  to  the 
officiu  receiver  of  these  claims,  the  new  compu^ 
has  an  absolute  veto,  an  absolute  right  to  aj, 
"This  asset  ia  ours.  We  do  not  care  to  hare  it 
realised.  The  reasons  of  our  objection  or  veto  are 
no  concern  of  the  court."  This  would  be  to  f^n 
no  effect  to  the  reservation.  Mr.  Swinfen  Eadj 
did  not  care  to  place  his  case  as  high  as  that  He 
expressly  disclaimed  arrogating  to  the  new  com- 
pany an  absolute  right  to  control  the  reolisatioii 
of  this  asset,  no  doubt  because  be  felt  that  some 
effect  must  be  given  to  the  reservation  of  thii 
asset  to  the  official  receiver,  having  regard  to  die 
circumstances  that  led  to  that  reservation.  What, 
then,  is  the  meaning  of  this  reservation?  On 
the  one  hand,  it  seems  clear  that  it  deprives  the 
new  company  of  the  absolute  control,  but,  on  the 
other  hand,  it  could  not  be  oonstraed  as  giring 
the  official  receiver  absolute  control  of  tiiis  asaet 
without  the  new  company  having  any  yoioe  in  the 
matter.  No  doubt  the  effect  of  the  reserva- 
tion which  embodies  the  conditions  imposed  hj 
me  when  I  sanctioned  the  scheme  of  arrangement 
is  to  leave  this  ^rt  of  the  liquidation  under  the 
control  of  the  official  receiver,  to  the  exclnuon  U 
the  control  of  the  new  company.  That  is  what  I 
intended.  This  is  what,  in  my  judgment,  the 
reservation  effects — but  ought  I,  by  reason  of  tie 
reservation,  to  deprive  the  new  company  of  all 
voice  P  Does  the  reservation  preclude  me  from 
giving  effect  to  the  views  of  the  board  of  the  nev 
company,  if  I  think  that  those  views  are  honest 
views,  honestly  arrived  at  in  the  performance  c^ 
fiduciary  duties  P  I  think  not.  The  object  of  the 
reserviition  was  public  morality  —  commercial 
morality.  The  fact  of  the  necessary  persoml 
continuity  between  the  old  and  the  new  oompanf 
made  it  the  duty  of  the  court  to  take  care  that 
the  Boheme  of  arrangement  was  not  used  aa  a 
shield  to  screen  those  against  whom  the  examina- 
tions held  Vefoi-e  me  showed  that  a  prima  foot 
case  of  misfeasance  had  been  made.  And  it  i> 
now  my  duty  not  to  permit  the  abandonment  of 
this  asset  if  the  abajidonment  is  shown  to  anj 
extent  or  in  the  smallest  degree  to  screen  any  one 
from  the  consequences  of  his  misfeasance ;  bat  the 
object  of  the  reservation  being  what  I  have  stated 
it  to  be,  I  do  not  think  I  ought  to  give  the  reser- 
vation an  effect  which  would  injure  the  commer- 
cial interests  of  the  new  company,  if  onoe  lam 
satisfied  that  the  desire  of  the  company  to  have 
the  proceedings  stayed  is  honest  and  in  no  degree 
tainted  with  the  corruption  which  the  reserratioii 
was  intended  to  prevent.  In  such  case  I  think  I 
ought  to  give  effect  to  the  commercial  objection 
of  the  cestui  que  trust  that  the  possible  gain  by  > 
successful  prosecution  of  these  claims  isnotirortii 
the  risk  of  the  costs  and  the  injury  to  the  com- 
mercial reputetion  of  the  company.  Now,  ought 
I  in  this  case  to  impute  honeety  to  the  board  d 
the  new  company  P — ought  I  to  assume  that  tiieir 
resolution  is  free  from  taint  P  I  think  I  ought  to 
do  so.  The  evidence  before  me  states  positinlf 
that  such  is  the  case.  Mr.  Martin,  whose  testi- 
mony is  entitled  to  be  treated  with  every  respect 
says,  in  the  llth  paragraph  of  his  affidavit :  [Es 
Lordship  read  the  paragraph  above  set  forth  ud 
continued :]  I  have  to  add  to  this  the  fact  that  tte 
official  receiver,  in  the  case  presented  by  him  to 
me,  does  not  suggest  anything  to  the  contruj- 
Having  regard  to  the  considerations  which  I  ban 
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mentioned,  I  think  I  onght  not  to  authorise  the 
continnance  of  these  proceedings.  In  arriving  at 
this  conclusion  I '  do  not  give  any  weight  to  any 
opinion  of  the  directors,  if  snch  there  be,  of  the 
new  company  as  to  whetlxer  there  is  a,jprimd  facie 
case  against  the  old  directors — that  is  for  me  to 
determine — but  I  am  pressed  with  their  com- 
mercial opinion  that  the  proceedings  would 
damaee  the  company.  That  is  a  matter  on  which 
I  am  ooTind  to  give  more  weight  to  their  opinion 
than  to  my  own.  I  may  be,  and  am,  of  opinion 
that  in  the  long  run  it  would  be  better  for  the 
interests  of  the  new  company  that  the  most  dis- 
agreeable facts  in  the  past  history  of  the  manage- 
ment of  the  old  company  should  be  disclosed  than 
that  the  tmth  should  not  be  arrived  at.  Truth  and 
light  never  do  much  harm,  even  in  commercial 
matters,  bat  I  have  no  right  to  act  on  my  own 
opinion  against  that  of  the  board  of  directors  to 
whom  the  company  has  intrusted  its  interests. 
One  more  remark.  I  cannot  help  feeling  that  the 
result  of  this  judgment  is  unfortunate.  The  exa- 
mination disclosed  a  prima,  facie  case  of  breach 
of  trust.  But  for  the  i^cons^uction  scheme  that 
case  would  have  been  heard  and  determined  on  a 
misfeasajice  summons,  and  the  respondents  would 
have  been  found  liable  or  decl^d  free  from 
liability — would  have  been  exculpated  or  con- 
demned. It  seems  to  me  a  matter  for  regret,  in 
everybody's  interest — from  every  point  of  view — 
that  the  primd  facie  case  disclosed  by  the  exami- 
nation shoald  never  be  disposed  of  one  way  or  the 
other.  It  is  to  be  regretted,  but  I  do  not  know 
that  it  could  have  been  avoided.  I  do  not  think 
it  would  have  been  right  to  refuse  sanction  to  the 
reconstruction  scheme  for  fear  of  this  result.  I 
do  not  know  that  the  scheme  could  have  been 
safeguarded  more  effectively  than  it  was  by  the 
reservation.  I  hope  that  the  conclusion  at  which 
I  have  reluctantly  arrived  to-day  may  do  no  man 
any  injustice.  With  regard  to  the  costs  of  this 
summons,  Mr.  Swinfen  Eadv  says  that  the  com- 
pany are  willing  to  pay  tnem.  That  is  right. 
The  summons  was  a  necessary  step  in  the  coui'se 
of  the  liquidation,  and  the  new  company  under- 
took to  pay  these  costs. 

Solicitors :   Freshfields  and  Williama ;   Painet, 
filyth,  and  HwetabU ;  Hollams,  Son,  and  Coward. 


QUEEN'S  BENCH  DIVISION. 

Thursday,  Nov.  1, 1894 

(Before  Mathbw  and  Ghablbs,  JJ.) 

Pilbbow  (app.)  v.  The  Vestet  op  the  Pabish 

OP  St.  Leonabd,  Shobeditch  (resps.).  (a) 
Metropolis  management  —  Drainage  —  Buildings 
divided  into  two  blocks  separated  by  causeway — 
Main  drain  under  causeway — Premises  within 
same  curtilage — Whether  drain  under  causeway 
is  a  "drain"  or  "sewer" — Metropolis  Local 
Management  Act  1855  (18  *  19  Vict.  c.  120), 
s.  250. 

Certotu  dwellinas,  which  consisted  of  sets  of  apart- 
ments, were  divided  into  two  blocks,  separated  by 
«  causeway  twenty  feet  wide.  The  drainage, 
which  was  put  in  by  the  owner,  was  by  means  of 
branch  drains  running  north  and  south  from 
each  ut  of  apartments  into  a  m,ain  drain  running 
east  and  west  under  the  causeway  into  a  sewer 

to)  Beported  by  W.  V.  Obb,  Eaq.,  BuTlBtar«t-Law. 


within  one  hundred  feet  of  the  blocks.  This 
main  drain  was  a  single  nine-inch  pipe,  and  the 
branch  drains  were  inserted  into  it.  No  order  of 
the  vestry  had  been  obtained  for  draining  either 
of  the  blocks  by  a  combined  operation. 
Held,  that  the  premises  were  vnthin  the  sams  cur- 
tilage,  and  that  the  main  drain  under  the  cause- 
way was  a  "drain"  for  the  drainage  of  "pre- 
mises within  the  same  eurtUage,"  and  was  not  a 
"  sewer  "  vnthin  the  meaning  of  sect.  250  of  the 
Metropolis  Local  Management  Act  1855,  and. 
that  therefore  the  oumer  of  the  blocks  was  liable 
for  the  necessary  repairs  to  the  same. 

Case  stated  by  Mr.  Rose,  metropolitan  police 
miasristrate. 

The  appellant  appeared  before  the  ma^strate 
to  answer  a  summons  issued  by  the  clerk  to  the 
vestry  of  the  parish  of  St.  Leonai-d,  Shoreditch, 
the  i-espondents,  to  recover  from  him  ezpenaes  to 
the  amount  of  209i.  7«.  6d.,  incurred  by  the  vestiy 
as  sanitary  authority  of  the  parish  in  necessary 
works  in  cleansing,  alteration,  and  amendment  of 
drains  at  Norfolk-ouildings,  within  the  parish. 

The  appellant  was  in  receipt  of  the  rents  and 
profits  of  certain  dwellings  called  Norfolk-build- 
ings, which  consisted  of  forty-six  sets  of  apart- 
ments divided  into  two  blocks,  which  were  sepa- 
rated by  a  causeway  twenty  feet  wide. 

They  were  erected  and  the  drains  put  in  by  the 
owner  in  1882  without  any  plans  having  been 
submitted  to  the  local  authority,  or  aoy  inspection 
or  sanction  of  the  drains  by  them. 

The  di-ainage  was  by  means  of  twelve  branch 
drains  running  north  and  south  from  each  set  of 
apartments  into  a  main  drain  running  east  and 
west  under  the  causeway  into  a  sewer  within 
100  feet  of  the  blocks.  The  main  drain  was  a 
single  nine-inch  pipe.  The  branch  drains  were  ' 
inserted  into  the  main  drain  through  holes  cut  in  ' 
that  pipe.  No  order  of  the  vestiy  was  produced, 
or  had  been  made  for  draining  either  of  the  blocks 
by  a  combined  operation. 

The  inspector  of  nuisances  appointed  by  the 
vestry  gave  written  notice  addressed  to  the 
"  owner  of  the  dwelling-house  and  premises,  being 
the  block  of  apartmente  numbered  1  to  24,  Norfolk- 
buildings,"  and  a  similar  notice  in  resx)ect  of  the 
block  of  apartments  numbered  24  to  46,  to  "  forth- 
with amend  and  reconstruct  the  main  drains,  and 
provide  therein  a  properly  ventilated  inspection 
chamber  fitted  with  interception  traps  ;  to  amend 
and  reconstruct  the  bi-anch  drains  of  all  soil 
pipes ;  to  disconnect  the  waste  pipes  of  kitchen 
sinks  from  di-ains  and  connect  uie  said  waste 
pipes  into  inlets  in  stoneware  gully  traps 
ntted  in  surface  of  pathway,"  and  that,  if  the 
owner  neglected  or  refused  to  comply  with  this 
notice,  the  vestry  would  cause  the  above  works  to 
be  done,  and  do  such  other  works  as  the  case 
might  require,  and  recover  the  expenses  or  pro- 
ceed for  and  recover  the  penalties  incurred  from 
the  owner  in  the  manner  provided  by  the  Metro- 
polis Local  Management  Acts. 

These  requisitions  were  not  complied  with,  and 
the  works  were  ultimately  done  by  the  vestry  at 
the  cost  of  209{.  7s.  6d.  The  appellant  having 
refused  to  pay  this  sum,  the  summons  was  then 
issued. 

The  appellant  contended  that  he  was  not  liable 
to  pay  the  expenses  incurred  by  the  vestiy  in  the 
drainage  because  the  alleged  main  drain  was  used 
itizedby  VjO^ 
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"for  the  drainage  of  more  than  one  building," 
and  not "  for  draining  any  block  of  houses  by  a 
combined  operation  under  the  order  of  any  vestrv 
or  district  board,"  and  was  therefore  nota  "drain, ' 
but  a  "  sewer."  within  the  meaning  of  the  inter- 
pretation chtose  250  of  the  Metropolis  Local 
Mana^ment  Act  1855. 

The  magistrate  decided  that,  having  r^ard  to 
the  provisions  of  that  Act  and  the  Amendment 
Act  (25  &  26  Vict.  c.  102)  as  to  the  construction 
and  maintenance  of  drains  and  sewers,  the  alleged 
main  drain  in  question,  draining  blocks  of  houses 
by  a  combined  operation,  was,  under  the  circum- 
stances and  notwithstanding  the  absence  of  any 
order  of  the  vestry  for  the  purpose,  a  "  drain  "  and 
not  a  "  sewer "  within  the  meaning  of  the  Acts, 
and  he  held  that  the  appellant  was  liable  to  pay, 
and  made  an  order  against  him  for  the  payment 
of  the  sum  of  2092.  7«.  6d.,  the  expenses  which  he 
found  to  have  been  duly  and  reasonably  incurred 
by  the  vestry,  together  with  the  sum  of  201.  for 
costs. 

The  question  for  the  opinion  of  the  court  was, 
whether  the  decision  of  the  leai-ned  magistrate 
was  correct  in  point  of  law. 

By  sect.  250  of  the  Metropolis  Local  Manage- 
ment Act  1855  (18  &  19  Vict.  c.  120) : 

The  word  "  drain  "  shall  mean  and  inolnde  any  drain 
of  and  nited  for  the  drainage  of  one  baildiog  only,  or 
pTemisen  within  the  game  cartilage,  and  made  merely 
for  the  porpoge  of  commnnioating  with  a  oesapool  or 
otlier  like  receptacle  for  drainage,  or  with  a  sewer  into 
whioh  tlie  drainage  of  two  or  more  buildings  or  premises 
occnpied  by  different  persons  is  conveyed,  and  shall  also 
include  any  drain  for  draining  any  gronp  or  block  of 
houses  by  a  combined  operation  under  the  order  of  any 
veiitry  or  district  board :  and  tlie  word  "  sewer  "  shall 
mean  and  include  sewers  and  drains  of  every  description, 
except  drains  to  which  the  word  "  drain,"  interpreted  as 
•foresaid,  applies. 

By  sect.  73  of  the  Act  the  vestiy  or  district 
board  may  in  certain  cases  compel  owners  of 
houses  to  construct  drains  into  the  common  sewer, 
and  if  the  owner  neglect  or  refuse  to  carry  out 
and  complete  such  works,  it  shall  be  lawful  for 
the  vestry  or  board  to  cause  the  same  to  be  con- 
structed and  made,  and  to  recover  the  expense  of 
the  same- from  the  owners. 

By  sect.  74  the  vestry  or  board  may  order  that 
a  group  or  block  of  contiguous  houses  may  be 
drained  and  improved  by  a  combined  operation 
in  cases  where  such  groap  or  block  of  houses  can 
be  drained  more  economically  or  advantageously 
in  combination  than  sepai-ately,  and  a  sewer  of 
sufficient  size  already  exists  or  is  about  to  be  con- 
structed within  one  hundred  feet  of  any  part  of 
such  group  or  block  of  houses. 

Woodjin  for  the  appellant. — ^The  learned  magis- 
trate was  wrong  in  holding  that  this  was  a 
"  drain."  The  main  drain  in  question  in  this  case 
under  the  causeway  was  not  a  "  drain  "  within  the 
meaning  of  the  Act,  but  a  "  sewer."  It  does  not 
fall  within  any  of  the  definitions  of  the-  word 
"  drain  "  in  sect.  250.  It  is  not  a  drain  used  for 
the  draini^  of  one  building  only,  or  for  the 
drainage  of  premises  within  the  same  curtila^, 
and  it  is  not  a  drain  for  "  draining  a  group  or 
block  of  houses  by  a  combined  operation  under 
the  order  of  a  vestnr  or  district  board."  It  is 
simply  a  drain  used  for  the  drainage  of  more 
than  one  building,  and  is  therefore  a  "  sewer " 


within  the  meaning  of  the  section.  In  Baiemam 
V.  The  Poplar  Dittriet  Board  of  WorJct  (2  Times 
L.  Rep.  637)  the  owner  of  certain  cottages,  which 
formed  a  continuous  row,  had  bailt  a  nine-ineli 
pipe  drain  from  the  cottages,  the  drain  being  it 
the  rear  of  the  cottages  under  the  backyards 
belon^ng  to  them ;  this  SxtLin  received  the  sewage 
from  the  cottages  only,  and  carried  it  into  a  main 
sewer  under  the  roadway,  and  North.  J.  held  th^ 
this  nine-inch  pipe  was  a  "sewer"  within  the 
meaning  of  sect.  250.    He  also  referred  to 

Stroud  V.  The  Wandncorth  Dittriet  Board  ^  Warb 
70  L.  T.  Bep.  190 ;  (1894)  2  Q.  B.  1. 

FitUay,  Q.G.  {L.  Thomas  with  him)  for  the 
respondents. — The  finding  of  the  magistrate  was 
justified  if  this  be  looked  upon  as  a  question  of 
fact;  if  it  be  a  question  of  law,  there  is  re^y 
nothing  in  it.  What  is  there  to  show  that  these 
blocks  of  houses  are  not  within  the  same  curtilage  ? 
Unless  these  premises  are  within  the  same  curti- 
lage we  are  bound  to  assume  that  the  owner  made 
a  di'ain  for  the  draining  of  this  block  by  a  com- 
bined operation  without  the  consent  of  the  vesfaty, 
and  thus  he  would  be  enabled  to  throw  the  liability 
of  Impairing  the  same  on  the  vestry.  He  would 
thereby  be  taking  advantage  of  his  own  wrong. 
These  blocks  are  different  premises  within  the 
same  curtilage ;  but  if  we  assume  for  the  sake  of 
the  argument  that  they  are  not  within  the  same 
curtilage,  then,  if  the  owner  makes  a  combined 
system  of  sewers  without  consent — as  he  has  done 
here — he  does  a  wrongful  act  and  an  unlawful  act, 
and  he  would  be  getting  an  advantage  by  his  own 
wrong.  There  ai-e  thus  two  points,  and  the 
decision  was  right  in  dther  view. 

Woodfin  in  reply. — [Mathew,  J. — Our  impres- 
sion is  that  these  premises  are  within  the  same 
curtilage.]  The  causeway  is  open  to  the  public  aa 
it  opens  to  a  thoi-ougbfare,  and  the  hoocies  are 
entii%ly  separate,  and  not  connected  with  each 
other  in  any  way.  One  of  the  blocks  opens  into  a 
street ;  the  other  block  opens  into  the  causeway, 
and  to  be  within  the  same  curtilage  there  must 
be  a  means  of  access  direct  to  the  causeway  from 
each  block  of  houses,  which  does  not  exist  in  the 
present  case. 

Mathew,  J. — I  think  that  in  this  case  oar 
judgment  must  be  for  the  respondents.  The 
learned  magistrate  was  right.  The  question 
is,  whether  what  the  order  applies  to  is  a  drain 
or  a  sewer  within  the  meaning  of  the  Metro- 
polis Management  Act  1855,  sect.  250.  The  word 
drain  according  to  that  section  is  to  mean  and 
include  any  drain  used  for  the  draina^  of  one 
building  only  or  premises  within  the  same  car- 
tilage. Now,  according  to  the  statement  in  the 
case,  there  are  two  blocks  having  between  them 
what  is  described  as  a  causeway,  which  I  should 
conclude  was  a  paved  yard  used  for  the  purposes 
of  both  structures,  and  occupied  as  to  part  of  it 
by  the  common  dust-bin.  Is  that  a  yard  within 
the  curtilage  of  both  buildings  P  It  seems  to  me 
that  it  is,  and  if  we  look  to  the  definitions,  first 
in  Stroud's  valuable  book  (Stroud's  Judicial  Dic- 
tionary, pp.  174-5),of  curtilage,  he  describesit  as"  A 
little  garden,  yard,  field,  or  piece  of  void  grotmd 
lying  near  and  belonging  to  the  messuage ;  a  litde 
croft,  or  court,  or  place  of  easement,  to  pot  in 
cattle  for  a  time,  or  to  lay  in  wood,  coal,  or  timber ; 
or  such  other  things  necessary  for  the  house- 
hold.   This  is  used,  to  get  rid  of  things  nnneoeB- 
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Goods  of  Anqelica  Abhs  (deceased)— 

-Dayman  v 

Dayman. 

[Peob. 

sary  for  the  household,  namely,  the  dast."  Then 
Stroud  refers  to  the  two  cases  that  are  commonly 
referred  to  in  reference  to  this  matter  in  recent 
times,  namely,  Marson  v.  The  London,  Chatham, 
and  Dover  Railway  Company  (18  L.  T.  Rep.  317 ; 
L.  Rep.  6  Eq.  101)  and  The  Commissionert  .of 
Inland  Bevenue  v.  QoodfeOow  (45  J.  P.  588).  Now, 
if  it  be  necessary  to  refer  to  further  authority, 
Jacob's  Dicttonary  (br  Tomlins,  4th  edit.)  gires  a 
fnUer  description  of  the  word  "  curtilage " : 
"A  court-yard,  back-side,  or  piece  of  gi'ound 
ijing  near  and  belonging  to  a  dwelling-house." 
Then  he  refers  to  the  statutes  (4  £d.  1,  c.  1 ; 
35  Hen.  8,  o.  4);  and  also  to  the  Act  which  is 
so  frequently  referred  to  in  quarter  sessions 
(the  7  c&  8  Geo.  4,  c.  29,  s.  13).  by  which  latter 
Act  it  is  declared  that  "  no  building,  although 
within  the  same  curtilage  as  the  dwelling-house, 
and  occupied  therewith,  shall  be  deemed  part  of 
the  dwelling-house,  for  the  purposes  of  burglary, 
&c.,  unless  there  is  a  communication  immediate, 
or  by  a  covered-in  way  with  the  house."  I  hare 
no  doubt,  therefore,  that  this  was  a  curtilage,  and 
that  bein^  so  it  comes  within  the  very  definition 
supplied  by  the  Act  of  Parliament.  The  expenses, 
therefore,  ought  to  have  been  paid  by  the  owner 
of  those  two  blocks  of  houses  naring  this  court- 
yard between  them  for  their  common  convenience. 
The  judgment  of  the  magistrate  was  therefore 
right. 

Chasi.es,  J. — ^These  premises  appear  to  me  to  be 
within  the  same  curtilage.  That  beii^  so,  I  think 
upon  that  short  gix)und  the  magistrate  was  right. 
It  is  suggested  that  there  is  something  in  the 
definition  of  the  word  "street"  which  prohibits 
one  from  holding  that  this  open  space  ol  ground 
between  the  two  blocks  of  buildings  is  within  the 
curtilage.  I  do  not  agree  in  that  argument  at  all. 
The  omy  significance  of  the  definition  of  the  word 
"  street  is  that  it  gives  an  artificial  meaning  to 
that  word  for  various  purposes  in  the  Act  of  Par- 
liament, and  I  do  not  think  it  helps  us  at  ail  in 
construing  tho  part  of  the  interpretation  clause 
which  deiUB  with  drains.  I  think  the  respondents 
must  have  our  judgment. 

Appeal  dismiesed.     Leave  to  appeal  refused. 
Solicitor  for  the  appellant,  S.  E.  Lambert. 
Solicitor    for    the    respondents,    H.   Mansfield 
Sohinson. 


PROBATE,  DIVORCE,  AND   ADMIRALTY 
DIVISION. 
PROBATE   BUSINESS. 
Monday,  Nov.  5, 1894. 
(Before  the  Pbesidknt  (Sir  F.  Jeune.) 
In  the  Goods  of  Anoelica  Abmb  (deceased),  (a) 
WUl — Construction — Beneficiary — Administration 
with  vnU  annexed  granted  to  surviving   bene- 
ficiary. 
Sy  her  will,  the  testatrix  gave  aU  her  property  to 
her  friend  Jane  C.  B.  "for  her  own  use,  and  also 
for  the  education,  maintenanee,  and  placing  mit 
in  business  of  her  son  Harry  E.  B." ;  bui  incase 
the  said  Jane   C.  B.   should    die    during    the 
minority  of  the  said  Harry  E.  B.,  the  testatrix 
directed  "  the  money  arising  from  aU  the  pro- 
perty to  be  laid  out  or  invested  "  by  Iter  executor 
"for  his  use  and  benefit  until  he  sliaU  attain  the 

(•)  Beportad  b^  H.  Dublit  ObazxbbOOK,  Eaq.,  BurlaMr-kt-Law. 


age  of  twenty-one,  when  whatever  remains  shall 
be  handed  over  to  him."    Jane  C.  B.  died  before 
the  testatrix,  but  after  the  said  Harry  C.  B.  had 
attained  the  age  of  twenty-one.     The  executor 
rewmneed,  and,  there  being  no  known  next  of  kin 
of  the  testatrix,  and  the  Queen's  Proctor  declining 
to  interfere ; 
Hie  Court  granted  administration  vnth  the  will 
annexed  to  Harry  E.  B.,  the  surviving  bene- 
ficiary. 
This  was  a  motion  for  administration  with  will 
annexed. 

Angelica  Arms,  formerly  of  Chelsea  and  late  of 
79,  Foiberry-road,  Brockley,  died  on  the  11th  Dec. 
1891,  without  any  known  relative,  leaving  a  will 
dated  the  3rd  Nov.  1869,  by  which  she  named  as 
her  sole  executor  Matthew  Andrew  Little,  who 
renounced  probate  on  the  27th  July  1892. 

Advertisements  for  next  of  kin  were  inserted  in 
June  and  July  1894,  but  produced  no  response ; 
and  the  Solicitor  to  the  Treasury,  having  been 
communicated  with,  wrote  to  aay  that  he  would 
not  oppose  the  present  application  for  administra- 
tion with  the  will  annexed  to  the  surviving 
beneficiary  named  in  the  will. 

The  will,  which  was  duly  executed  and  attested, 
was  in  these  terms : 

This  is  the  last  will  and  testament  of  me,  Angelica 
Arms,  of  No.  8,  York-atreet,  Chelsea,  spinster.  I  direct 
all  my  just  debts,  fnneml  and  testamentary  expenses,  to 
be  fnlly  paid  and  aatiafiod ;  I  give  all  my  honsehold  goods, 
fnrnitare,  plate,  linen,  and  china,  and  all  the  rest, 
residue,  and  remainder  of  my  personal  estate  and  effects, 
whatever  and  wheresoever,  nntb  my  friend,  Jane  Cnrry 
Beeston,  of  No.  3,  York-atraet,  aforesaid,  for  her  own 
nse,  and  also  for  the  education,  maintenance,  and  placing 
ont  in  busineBS  of  her  son,  Harry  Edward  Beeston,  and 
I  appoint  her  guardian  of  her  said  son  daring  his 
minority.  But  in  case  the  said  Jane  Curry  Beeston 
should  die  during  such  minority,  then  I  direct  the  money 
arising  from  all  the  said  property  to  be  laid  ont  or 
invested  by  my  executor,  hereinafter  named,  for  his  use 
and  benefit  until  he  shall  attain  the  a^  of  twenty-one, 
when  whatever  remains  shall  be  handed  over  to  him. 
And  I  appoint  Matthew  Andrew  Little,  of  No.  7,  Exeter- 
street,  Sloane-street,  Chelsea,  sole  executor  of  this  my 
will. 

Jane  Currr  Beeston  died  in  the  lifetime  of  the 
testatrix  and  after  Harry  Edward  Beeston  had 
attained  his  majority. 

Bargrave  Deane  now  moved  the  court  to  grant 
letters  of  administration  with  the  will  annexed  to 
Harry  Edward  Beeston.    He  referred  to 

WiOcins  v.  Jodrell,  41  L.  T.  Bep.  649  ;  13  Ch.  IHv. 

564 ;  and 
Armstrong  v.  Arm»trong,  20  L.  T.  Rep.  776 ;  L.  Rep. 
7  Eq.  518. 
The  CouBT  made  the  grant  to  the  applicant  as 
prayed. 
Solicitors :  Shaw  and  Co. 


Apra  6,  7,  and  9, 1894. 

(Before  Babnes,  J.) 

Dayman  v.  Dayman,  (a) 

Probate — Suit  for    revocation — Plea    of  uiu^He 

execution — Evidence  of  both  attesting  icittiesses 

— Omnia  prtesumuntur  rite  esse  acta — Costs. 

In  a  suit  for  revocation  of  probate  on  the  ground  of 

(a)  Beportedbj  H.  Ucblit  Gbazebkook,  £aq.,  Bartister-at-Law. 
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undue  eseeeution,  both  the  atte$ting  wUnettei 
twcre  that  the  tetU  toa«  not  tigned  by  them  in 
the  teitator'e  presence,  but  their  evidence  did  not 
coincide  upon  other  matters. 

Held,  that  the  presumption  of  law.  Omnia 
pnesumnntur  rite  esse  acta,  must  prevail. 

The  testator  died  in  1885,  leaving  a  tnll  appointing 
three  of  his  sons  (the  plaintiff  and  defendants) 
executors.  The  will  was  drawn,  from,  an  earlier 
duly  executed  will,  by  a  retired  doctor  who  had 
made  vriUsfor  other  poor  persons  in  the  locality, 
there  being  no  solicitor  within  twelve  or  fourteen 
miles,  and  it  was  admittedly  signed  by  the 
testator,  with  his  m^ark,  in  the  presence  of  the 
doctor,  who  had  prepared  it,  the  two  attesting 
witnesses,  and  a  nurse.  Of  these  four  person*, 
the  attesting  witnesses  alone  survived.  Theplain- 
iiff,  soon  after  the  funeral,  expressed  dissmisfac- 
tion  with  the  will,  and  terote  several  letters 
charging  his  mother  and  brothers  withfraud  and 
undue  influence  and  stating  that  the  estate  would 
be  watted  in  law  if  the  defendants  insisted  on 
upholding  the  wiU,  probate  of  which  was,  how- 
ever, granted  in  common  form  in  1886. 
Although  the  plaintiff  took  legal  advice  at  that 
time,  no  active  step  was  taken  to  set  aside  the 
will  until  1893.  The  evidence  of  the  two  attesting 
witneues  was  in  disagreement  on  many  points ; 
but,  upon  the  main  point  in  contest,  tney  both 
agreed,  namely,  that  they  put  their  signatures  to 
the  will  in  another  room  to  that  in  which  the 
testator  was,  and  out  of  sight  of  the  testator. 
Their  signatures  and  the  mark  of  the  testator 
appeared  on  the  face  of  the  wiU,  and  the  attesta- 
tton  clause,  which  was  on  the  back  of  the  docu- 
ment, was  admittedly  written  in  another  room 
and  after  the  VMirk  and  signatures  had  been 
affixea  to  the  document.  One  of  the  attesting 
vntnesses.  a  doctor,  had  made  affidavits  in  1886, 
in  which  he  stated  that  the  will  was  duly 
executed. 

The  Court  refused  to  allow  the  evidence  of  the  two 
attesting  witnesses  to  rebut  the  presumption  of 
law,  and  gave  judgment  for  the  defendant*  in 
favour  of  the  wUl,  with  costs. 

This  was  a  suit  for  revocation  of  probate  of  the 
last  will  of  Richard  Dayman,  deceased,  who  died 
on  th^  Slst  Oct  1885,  the  will  bearing  date 
the  19th  Oct.  1885.  The  estate  consisted  of  a 
freehold  farm  of  less  than  20  acres  of  the  net 
value  of  about  180Z.;  a  cottajje  worth  about  25i.;  and 

f>ersonalty  of  the  realised  value  of  1512.  Br  his 
ast  will,  the  testator  appointed  the  plaintiff 
and  two  defendants  executors,  and,  subject  to  a 
life  interest  in  favonr  of  his  widow,  bequeathed 
legacies,  of  231/.  in  all,  among  his  several  children, 
and  gave  the  residue  of  his  property  to  the  plain- 
tiff and  two  defendants. 

The  testator  had  executed  previous  wills  in 
1869  and  1881,  which  had  been  drawn  by  two 
accoimtants,  and  were  duly  executed  and  attested. 
Under  the  will  of  1881  the  widow  also  took  a  life 
interest  in  the  testator's  ^ropertv,  and,  subject 
thereto,  the  testator  devised  the  cottage  to 
one  of  the  defendants,  bequeathed  legacies,  of 
1711.  in  all.  amongst  his  children,  and  gave  the 
ivsidue  to  the  plaintiff  his  eldest  son. 

The  will  of  1885  was  drawn  by  a  retired  doctor, 
named  Carter,  at  the  request  of  the  testator,  who 
had  previously  spoken  to  him  about  it,  and  the 
wordmg  of  it  followed,  with   necessary  altera- 


tions, the  wording  of  the  will  of  1881,  wfaidi  the 
testator  directed  to  be  given  to  Dr.  Carter  for 
that  purpose  on  the  8th  Oct  1885.  After  iti 
execution  on  the  16th  Oct.  the  testator  expmaed 
satisfaction  at  what  he  had  done.  He  was  sn  old 
man,  weak  from  bodily  infirmities,  but  cansdoui 
to  the  last. 

From  very  shortly  after  the  fnneral  of  the 
testator,  the  plaintiff  repeatedly  expressed  dis- 
satisfaction with  the  will,  and  ne  wrote  Tuio<u 
letters  to  his  mother  and  tiie  defendants  charging 
them  with  forgeiy,  fraud,  and  undue  influenee. 
but  the  only  suggestion  he  then  made  in  regard 
to  the  will  itseii  was  as  to  oertain  alterstiou 
appearing  on  the  face  of  it,  all  of  which  bad  been 
initialled  by  Dr.  Carter.  For  the  purpose  of 
probate,  Dr.  Miller,  one  of  the  attesting  witnesses, 
made  two  affidavits  in  common  form,  the  one  an 
account  of  the  absence  of  any  attestation  daiue 
on  the  face  of  the  will,  and  the  other,  to  the  effect 
that  the  alterations  above  mentioned  were  made 
by  Dr.  Carter  before  execution.  In  both  of  these 
affidavits  Dr.  Miller  swore  that  the  will  was  signed 
by  the  testator  in  the  presence  of  himaelf  and  the 
other  attesting  witness.  The  plaintiff  took  legal 
advice  before  probate  was  granted,  and  there  wu 
evidence  that  Dr.  Carter  was  asked  to  answer, 
and  did  answer,  written  questions  about  the  will 
It  was  also  shown  that  the  plaintiff  was  present 
at  a  bank  upon  the  occasion  when  the  proceeds 
of  the  farmmg  stock  and  other  personalty  mie 
deposited  there  in  the  joint  names  of  himadf  and 
the  defendants,  and  he  entered  no  caveat  against 
the  will,  probate  of  which  was  eventually  granted 
in  common  form  to  the  defendants  on  the  2Ttli 
March  1886,  power  being  reserved  to  the  plaintiif 
to  join  in  the  probate.  There  was  evidence  thit 
the  widow  had  been  unable  to  obtain  the  inteiwt 
on  the  money  in  the  bank,  owing  to  the  refasal 
of  the  plaintiff  to  join  in  signing  the  necesnir 
authoritv  to  pay  it,  and  it  was  also  stated  that  lie 
had  at  times  interfered  with  the  collection  of  the 
rents  on  the  freeholds ;  but  it  was  not  till  189*2 
that  he  took  any  active  step.  In  that  year  h« 
issued  writs  in  the  Queen's  Bench  Divisioii 
against  two  of  the  tenants,  alleging  that  hb 
father  died  intestate  and  claiming  to  eject  them 
as  heir-at-law.  The  defendants  then  con8uIt«d 
their  solicitors.  Defences  were  put  in  simplr 
pleading  possession,  and  the  plaintiff's  soliciton 
being  informed  by  the  solicitors  for  the  defen- 
dants that  intestacy  was  out  of  the  question,  is 
view  of  the  earlier  wills  of  1881  and  1869.  the 
actions  were  allowed  to  drop,  and  the  defendants 
did  not  press  for  costs.  Almost  immediately 
afterwards  the  plaintiffs  started  the  present  pro- 
ceedings, setting  up  for  the  first  time  the  case  of 
undue  execution  now  relied  upon.  Harris,  one  of 
the  attesting  witnesses,  was  examined  on  com- 
mission, as  a  witness  on  behalf  of  the  plaintiff, 
who  was  his  son-in-law.  The  other  attesting 
witness,  Dr.  Miller,  was  called  by  the  defendants 
at  the  hearing,  and  leave  was  given  to  cro!>- 
examine  him. 

Durley  Oratebrook  for  the  defendants.— 
Although  there  is  no  statutory  limit  of  time  io 
which  the  defendants  could  be  called  on  to  prov« 
in  solemn  form,  yet.  as  the  plaintiff  has  allowed  eo 
long  a  time  to  elapse  before  calling  on  the  defen- 
dants to  do  eo,  he  is  not  entitled  to  any  indnlgence, 
and  the  court  should  approach  the  considerstioii 
of  this  case  from  a  point  of  view  favoniable  to 
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the  defendants :  (WUliama  on  Executors,  6th  edit. 
332;  9th  edit.  276,  note.)  It  is  conceded  that, 
where  the  attesting  witnesses  give  uncontradicted 
evidence  which  demonstrates  undue  execution, 
and  where  there  exist  no  circumstances  upon 
which  the  court  can  found  an  inference  that  their 
recollection  is  faulty,  the  presumption  of  law 
cannot  prevail  and  the  will  must  he  set  aside : 
{Williams  on  Executors,  6th  edit.  99 ;  9th  edit.  93.) 
Such  a  case  was 

Wyatt  Y.  Berry,  68  L.  T.  Bep.  416. 

The  present  case  differs  from  that  in  almost 
every  important  respect.  Although  undue  execu- 
tion  is  practically  the  only  issue  put  forward 
by  the  plaintift,  the  court  must  look  at  the 
evidentia  rei  and  take  account  of  all  the  circum- 
stances surrounding  the  making  of  this  wiU,  the 
conduct  of  the  parties,  and  the  institution  of  the 
proceedings: 

Wright  r.  Sandenon,  9  P.  Dir.,  at  p.  160. 

It  is  not  necessary  for  the  court  to  have  positive 
affirmative  testimony  by  the  attesting  witnesses, 
or  either  of  them,  that  the  will  was  actually  signed 
in  their  presence  ;  and,  even  where  they  concur  in 
swearing  to  the  contrary,  the  court  may,  notwith- 
standing, uphold  the  will : 

Blale  T.  Knight,  3  Cnrt,  at  p.  361. 
That  is  an  a  fortiori  case,  both  on  account  of  time 
and  the  number  of  attesting  witnesses  who  swore 
to  undue  execution. 

W.  Sowland  Boherts  for  the  plaintiff.— The 
points  upon  which  the  attesting  witnesses  do  not 
sgree  are  minor  points.  There  has  been  no 
attack  upon  their  good  faith  or  disinterestedness, 
apart  from  the  mere  fact  that  Harris  is  the 
father-in-law  of  the  plaintiff.  There  is  nothing 
improbable  in  their  story,  and  the  reason  given 
by  Dr.  Miller  for  their  leaving  the  testator's 
bedroom  before  signing  their  names  is  reasonable 
and  such  as  would  naturally  have  made  an 
impression  on  his  mind  as  a  medical  man.  In 
these  circumstances  the  court  ought  not  to  uphold 
the  will,  in  the  teeth  of  the  evidence  of  both  the 
attesting  witnesses  upon  the  only  material  point 
in  the  case.  None  of  the  reported  authorities 
hare  gone  so  far  as  to  warrant  the  court  in  doing 
«o,  under  the  circumstances. 

Burley  Orazehrook  in  reply. — Blake  v.  Knight 
(ttW  tup.)  is  an  «  fortiori  case,  both  on  account  of 
the  shorter  time  which  had  elapsed  in  that  case 
between  the  death  of  the  testator  and  the  institu- 
tion of  proceedings  to  set  the  will  aside,  and  also 
from  the  fact  tfa^t,  in  that  case,  three  attesting 
witnesses  deposed  to  its  undue  execution.  If  this 
will  is  set  aside,  no  executor  wUl  be  safe  in  taking 
probate  in  common  form.  Cur.  adv.  vult. 

April  9. — Babneb,  J. — ^In  this  case  the  plaintiff, 
as  an  exeiutor  of  a  will,  dated  the  19th  April  1881, 
of  Richard  Dayman,  of  Philham,  who  died  on  the 
3l8t  Oct.  1886,  propounds  that  will  and  prays 
revocation  of  probate,  granted  on  the  27th  March 
1886,  of  a  wiU  of  the  deceased  dated  the  16th  Oct. 
1885,  which  was  granted  to  the  defendants,  two 
of  _  the  executors  named  in  the  later  wili ;  power 
being  reserved  to  the  plaintiff  to  come  in  and 
prove  it,  if  he  thought  fit.  The  defendants,  in 
substance,  while  alleging  that  the  will  of  1881  was 
not  properly  executed,  set  up  the  will  of  1886, 
which  they  say  revoked  the  will  of  1881 ;  and  they 


assert  that  the  will  of  1886  was  properly  executed, 
and  counter-claim  to  have  the  probate  of  ttie  wUl 
of  1886  delivered  out  to  them.  They  also  refer  to 
a  will  of  1869,  but  I  think  it  is  agreed,  in  sub- 
stance, that  either  the  will  of  1886  or  the  will  of 
1881  must  stand ;  and  that  the  real  question  is 
whether  the  will  of  1885  was  duly  executed.  The 
will  of  1886  was  written  out  by  a  doctor  of  the 
name  of  Carter,  a  doctor  in  the  neighbourhood,  a 
person  of  considerable  position,  and  who,  accord- 
ing to  the  statement  of  one  of  the  witnesses,  had 
familiarity  or  knowledge  of  the  way  in  which  wills 
should  be  executed,  because  he  had  acted,  owing 
to  there  being  no  solicitor  in  the  neighbourhooct 
for  other  people.  The  wUl  betuis  upon  it  four 
corrections,  also  in  his  handwriting,  and  which 
are  initialled  by  him  and  appear  to  have  been  on 
it  at  the  time  it .  was  executed  by  the  testator. 
At  the  foot  of  the  wUl,  there  is  the  date  fiUed  in 
and  the  mark  of  Richard  Dayman,  the  word 
"  witnesses,"  and  then  the  signatures  of  the  two 
attesting  witnesses,  Dr.  Miller  and  Thomas 
Harris.  In  the  extreme  comer  are  the  words 
"turn  over";  and,  on  the  back,  an  attestation 
claiise,  which  states  :  "The  wiU  on  the  other  side 
was  signed  by  the  testator,  and  by  him  acknow- 
ledged to  be  his  last  wUl  and  testament,  in  the 
presence  of  us,  who,  at  his  reqaest,  in  his  presence, 
and  in  the  presence  of  each  other,  have  hereunto 
subscribed  our  names  as  witnesses."  The  persons 
present  at  the  time  the  will  was  executed  appear 
to  have  been  Dr.  MiUer,  Thos.  Harris,  who  is  the 
father-in-law  of  the  plaintiff,  a  nurse,  Marr 
Prouse,  and  Dr.  Carter.  Dr.  Carter,  I  understand, 
is  dead,  and  the  nurse  is  also  dead.  The  two 
witnesses  to  the  wiU  are  both  alive  and  have  been 
examined,  the  one  before  me,  and  the  other  on 
commission  owing  to  the  fact  that  he  is  on  old 
man  and  unable  to  attend.  The  point  raised  on 
behalf  of  the  plaintiff  is,  that  the  wiU  was  not 
attested  by  the  witnesses  in  the  presence  of  the 
testator,  according  to  the  terms  of  the  WUls  Act ; 
that  part  of  it  which  bears  upon  the  point  being 
the  words  in  sect.  9 :  "  Such  signature  shall  be 
made  or  acknowledged  by  the  testator  in  the 
presence  of  two  or  more  witnesses  present  at  the 
same  time,  and  such  witnesses  shaU  attest  and 
shaU  subscribe  the  wiU  in  the  presence  of  the 
testator,  but  no  form  of  attestation  shaU  be 
necessary."  The  point  made  is,  that  they  did  not 
attest  and  subscribe  in  the  presence  of  the 
testator,  but  that,  the  wiU  having  been  executed 
in  the  bedroom  in  which  the  testator  was,  the 
attestation  and  subscription  of  the  witnesses  was 
made  down  in  the  parlour  of  the  same  house,  but 
not  in  the  presence  of  the  testator.  That  raises 
a  question,  which  has  very  often  been  before  the 
courts,  as  to  whether  or  not,  where  a  wiU  itself 
is  regular  on  its  face,  or,  as  in  this  case, 
is  fairly  regular,  the  memory  of  the  witnesses  who 
have  spoken  to  the  attestation  is  to  be  trusted  so 
as  to  show  that  the  wiU  was  not  properly  executed 
in  accordance  with  the  i^uirements  of  the 
statute.  Several  things  in  this  case  are  perfectly 
clear.  There  is  no  doubt  whatever  that  the  will 
was  signed,  by  mark,  by  the  testator,  and  there  is 
no  doubt  that  this  was  done  in  the  presence  of 
the  two  witnesses.  There  is  also  no  doubt  that 
the  witnesses  signed  it.  There  is  no  doubt  that 
the  testator  was  pei-fectly  sound  in  mind  at  the 
time  he  executed  it ;  and,  although  the  attestation 
clause  is  on  the  back  and  is  not  placed  where,  if 
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thia  doonment  were  perfectly  regnlar,  it  would  be, 

Sat  the  claoae  itself  is  ragular,  and  the  attesta- 
ons  are  pnt  in  the  place  where,  on  the  face  of 
this  docnment,  yon  would  expect  to  find  them.  So 
that  eveiything  is  all  right  as  regards  compliance 
with  the  Act,  except  the  point  suggested,  that  the 
will  was  not  subscribed  oy  the  two  witnesses  in 
the  actual  presence  of  the  testator.  There  is, 
moreoTer,  no  doubt  that  this  was  the  will  of  the 
testator,  that  it  was  the  document  which  he 
wished  to  be  his  will ;  and,  however  one  may  look 
at  it,  as  a  matter  of  oommon  sense  it  is  his  will. 
Still,  if  it  has  not  complied  with  the  requirements 
of  the  Act,  it  will  not  be  Talid.  Now,  it  seems  to 
have  been  written  out  by  Dr.  Carter  on  the 
8th  Oct.  1885,  and  it  was  executed  on  the  16th  Oct. 
There  has  been  practically  no  contest  about  this 
will  for  nearly  nine  years,  though  it  is  clear,  from 
letters  which  passed,  that  the  will  was  questioned 
at  a  very  early  period  by  the  plaintifE.  Some  two 
years  ago,  one  of  the  attesting  witnesses,  Thomas 
Harris,  seems  to  have  mentioned  to  the  plaintiff 
that  the  will  was  subscribed  by  himself  and  by 
Dr.  Miller  down  in  the  parlour,  and  not  in  the 

fresence  of  the  testator.  There  is  a  letter  of  the 
st  Jan.  1892,  written  by  the  plaintiff  to  Dr. 
Miller,  as  follows : — "  Park  Cottage,  Chulmleigh, 
Jan.  1st,  1892.— Dear  Sir,— Will  you  go  to  Colonel 
Stucley  and  take  your  oath  that  tou  saw  Dr. 
Garter  correct  the  mistakes  of  the  will  of  Richard 
Dayman,  bearing  date  the  16th  Oct.  1885,  down 
in  the  parlour,  and  also  signed  your  name  to  it 
while  he  being  upstairs  in  bed.  By  your  doing 
so,  I  should  ieel  obliged,  as  it  would  save  me  a 
great  deal  of  trouble.  Mr.  Harris  took  his  oath 
Sist  week  at  the  Abbey.  Will  you  please  send  it 
on  to  me  at  your  earliest  convenience. — Yours 
truly  (signed)  W.  Dayman.— To  Dr.  Miller, 
Hartland?'  The  first  time  that  suggestion  was 
made  was  about  two  years  ago.  It  came  from 
Harris  originally,  and  was  then  communicated  to 
Dr.  Miller,  who,  being  asked  to  give  his  account 
of  the  matter,  did  so  in  an  affidavit  sworn  on  the 
9th  Feb.  1892.  Dr.  Miller  "^as  examined  here  at 
considerable  length,  and,  from  what  I  saw  of  him, 
I  do  not  think  that  he  desired  to  state  any- 
thing that  he  did  not  think  was  true.  But 
I  must  say  that  I  was  impressed  with  the 
fact  that  his  memory  about  these  matters 
was  not  a  very  good  one.  He  proved  that 
the  will  had  been  written  out  on  the  8th  Oct. 
1885  and  initialled  by  Dr.  Garter,  but  he 
differed  entirely  from  Harris  as  to  what  occurred 
before  the  signature — both,  it  seems  to  me,  as  to 
what  took  place  upstairs  before  the  will  was 
executed,  and  also  as  to  what  took  place  in  the 
bedroom.  On  one  verr  important  matter  he  and 
Harris  differ  very  much.  Dr.  Miller  says  that  the 
testator  was  of  sound  mind,  while  Harris's  deposi- 
tion reads  rather  as  if  the  plaintiff  was  setting  up 
a  case  of  incompetence.  On  the  23rd  March  1886 
Dr.  Miller  made  two  affidavits  in  common 
form,  for  the  purpose  of  verifying  the  will. 
In  these  he  stated,  in  the  usual  form,  that, 
after  the  testator  had  made  his  mark,  he 
and  Harris  thereupon  attested  and  subscribed  the 
will  in  the  presence  of  the  testator.  In  the 
witness-box  Dr.  Miller  stated  that  these  two 
affidavits  were  made  by  him  without  having  read 
them.  In  cross-examination  by  the  plaintiff's 
counsel,  he  was  asked  about  the  affidavit  of  the 
9th  Feb.  1892  to  which  I  have  referred,  and  which 


he  made  as  the  result  of  an  interview  vitli  Ik 
plaintifFs  solicitor,  Mr.  Dunn.     With  regaid  to 
this  affidavit,  Dr.  MiUer  gave  a  very  iemarkal)k 
account.    In  the  first  place,  he  said  tha.the^ 
make  this  affidavit  after  he  had  seen  the  plaintilFi 
solicitor :  but  that  he  did  not  know  what  he  tu 
swearing  at  all ;  that  he  could  not  account  for  i 
portion  of  what  appeared  in  the  affidavit;  that  be 
did  not  tell  that  to  the  solicitor ;  and  that  it  did  not 
occur  in  the  bedroom.  The  solicitor,  Mr.  Dnon,  «u 
called  on  behalf  of  the  plaintiff  and  gave  quite  t 
different  account.     He  said  that  he  took  tkt 
affidavit  from  Dr.  Miller,  and  took  it  in  a  wit 
which  indicated  that  he  wished  the  doctor  to  tal 
his  own  story,  and  made  no  suggestions  in  the 
form  of  leading  questions  or  anytnuig  of  the  kind. 
and  he  also  added  that  until  he  saw  Dr.  Miller  he 
had  very  little  knowledge  of  the  case.    Harms 
taken  down  the  statement  from  the  doctor,  ana 
having  had  the  affidavit  properly  prepared  and 
read  over  to  the  doctor — and  read  over  again,  if  1 
remember  rightly,  when  the  commissioiier  «« 
present — Mr.  Dunn  says,  in  substance,  that  the 
affidavit  contains  the  languatce  and  statement  d 
Dr.  Miller  himself,  and  that  nothing  which  is 
found  in  it  came  in  any  way  from  Mr.  Dunn  or  from 
any  information  which  he  bad  received  elsewhere.  I 
watched  Mr.  Dunn  with  care,  and  thought  him  a 
thoroughly  trustworthy  witness ;  and  I  think  he 
acted  with    propriety  in    trying    to    obtain  ai 
affidavit,  as  a  sohcitor  ought  to  do.   But  the  reanlt 
was,  that  I  felt  I  could  not  rely  at  all  on  Dr.  Miller's 
memory ;  and  the  more  I  trust  the  solicitor,  the  kse 
can  I  trust  the  memory  of  the  doctor.     Thae 
is  another  matter  which  influences  me  very  mvA 
in  this  case.    It  was  said  that  this  will  was  net 
witnessed  in  the  bedroom,  because    Dr.    Carter 
made  the  remark  that,  now  they  had  got  the  wffl 
signed,  the  rest  had  better  be  completed  dom- 
stairs,  as  the  bedroom  was  small  and  stuffy ;  and 
that  they  then  went  down.    But,  even  on  Dr. 
Miller's  own  statement  in  the  witness-box,  tiie 
word  "witnesses"  was  written  in  the  hedrocm, 
and  was  written,  where  it  now  appears,  by  Dr. 
Garter.    I  cannot  help  thinking  that,  unless  one 
were  vei-y  clear  about  the  witnesses  reooUectaa 
what  they  said  and  did,  the  probabilities  are  aU 
in  favour  of  Dr.  Garter,  who  seems  to  have  knon 
what  he  was  doing,  having  had  the  signatnnt 
put  to  the  will  in  the  bedroom,  before  going  down- 
stairs.   I  do  not  think  that  Dr.  Miller  said  that 
was  a  table  in  the  bedroom ;    but  it  is  clear  there 
must  have  been  opportunity  for  writing  in  that 
room,  because  Dr.  Carter  had  taken  down  instzne- 
tions  for  the  will  in  that  room.     There  was  a 
writing-desk  in  the    room,  and  it  seems  to  me 
that,  the    probabilities    beii^  all  in   favour  of 
proper    attestation.    Dr.     luller's    evidence  i» 
periectly     cax>able     of    this    explanation,    that 
although  the  attestation  clause  on  the  back  of  the 
will  was  written  down  in  the  parlour,  the  sigw- 
tures  of  the  witnesses  were  written  upstairs  la 
the  bedroom.    Whatever  Dr.  MiUer  has  said,! 
cannot  be  sure  that  his  recollection  is  right,  and 
Hanis's  evidence  differs  almost  entirely  in  "K* 
matters  to  which  the  doctor  speaks,  though  t^ 
agree   upon  the  point  that  the  will  was  attested 
downstairs ;  while  we  have  this  remarkable  state 
of    things,  that    Harris,  when   examined  awo 
commission,  and  being  shown  the  original  ^ 
leads  off  with  the  eximordinaiy  statement  ^ 
the  signature, "  Thomas  Harris,"  at  the  foot  of  the 
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■mil,  is  not  in  his  handwriting.  I  have  no  doubt 
whatever,  and  it  is  common  ground,  that  Thomiui 
Harris  did,  in  fact,  sign  his  name  on  this  will,  and 
that  this  is  his  signature.  My  attention  has  been 
called  to  several  cases,  but  I  do  not  think  I  need 
refer  to  them  at  any  length,  because  they  are 
perfectly  well  known,  and  I  summed  them  up 
myself  in  the  case  of  Wyatt  v.  Berry  (^ 
L.  T.  Rep.  416).  In  that  case,  I  was  met  with 
the  difSculty  that  the  two  witnesses  spoke 
with  great  accuracy  and  care,  and,  imfortunately 
for  the  will,  stated  facts  which  showed  that  the 
will  was  not  properly  executed.  I  have  looked 
up  my  notes  of  Wington  v.  Winston  (unreported), 
the  case  to  which  I  referred  in  the  course  of  the 
argiuuents.  In  that  case,  there  was  a  lady  in  bed 
upstairs,  and  her  sister's  will  was  in  question. 
One  of  the  attesting  witnesses  said  that  it  was 
signed  upstairs  where  the  lady  was  in  bed,  and, 
that  there  was  no  one  in  the  room  except  herself 
and  these  two  ladies,  and,  that  she  was  positive 
that  the  other  attesting  witness  was  not  in  the 
room,  though  there  were  indications  in  her  evi- 
dence that  she  could  not  remember  the  time. 
She  said,  "  I  am  perfectly  certain  I  signed  the 
paper  in  the  bedroom,  and  did  not  sign  anything 
m  the  kitchen."  Then  another  witness  was  called, 
who  said  that  nothing  was  signed  in  the  bedroom. 
The  other  attesting  witness  said  that  she  signed 
at  a  table  in  the  kitchen,  and  I  do  not  think  this 
attesting  witness  ever  proved  that  the  first  attest- 
ing witness  had  signed  the  document  at  all.  I 
hdd  that,  in  face  of  that  conflict,  the  will  was  to 
be  treated  as  a  good  will,  having  regard  to  the 
general  circumstances  of  that  case,  and  on  the 
principle  of  the  authorities  to  which  I  was  referred. 
I  think,  in  the  present  case  also,  that  the  will  must 
he  upheld.  It  would  be  most  tmfortunate,  where 
the  matter  appears  regular,  though  perhaps  not 
in  strict  form,  and  where  tbose  witnesses 
are  dead  who  could  speak  positively,  and  where 
tight  or  nine  years  have  elapsf d  before  any  ques- 
tion is  raised,  that  one  should  trust  to  the  recol- 
lection of  two  witnesses  who  are  clearly  inaccurate 
in  a  great  part  of  their  evidence,  and  whose 
memory  I  do  not  think  I  can  fairly  trust.  For 
these  reasons  I  pronounce  for  the  will  of  the 
16th  Oct.  1885,  with  costs. 

W.  Howland  Itoberta  asked  for  a  stay  of  execu- 
tion, and,  that  any  costs  incurred  in  regard  to  the 
will  of  1869,  set  up  by  the  defendants  in  the 
alternative,  should  be  set  off  or  disallowed  on 
taxation. 

H.  Durley  Gratebrook  opposed. 

Barnes,  J. — I  think  the  plaintiff  ought  to  pay 
all  such  costs  as  he  is  possibly  liable  for. 

Solicitors  for  the  plaintiff,  S.  A.  Farman,  agent 
for  Dunn  and  Linford  Brown,  Exeter. 

Solicitors  for  the  defendants,  J.  Davit  Peard, 
agent  for  Hoh  and  Peard,  Bideford. 

Note. — The  plaintiff  appealed,  and  on  the  12th 
Jnly  the  Court  of  App^  (Herschell,  L.C.,  and 
Lindley  and  Davey,  L.JJ.),  after  hearing  the 
aignment  of  counsel  for  the  appellant,  and  the 
judgment  of  Barnes,  J.  read  by  counsel  for  the 
respondents,  dismissed  the  appeal  with  costs. 


DIVORCE     BUSINESS, 
JtUy  13  and  14, 1894. 
(Before  Lopbs,  L.J.) 
HoroH  V.  HovoH.  (a) 
Divorce  practice — Costs— Suit  for  judicial  separa- 
tion— "  Ugual  order  "for  wife's  costs  refused. 
In  a  suit  by  a  wife  for  jiutieud  separation  on  the 
ground  of  cruelty,  tohere  no  summons  for  dis- 
covery of  documents  had  been  applied  for  by  the 
wife's  solicitor,  it  transpired,  and  was  conclu- 
sively proved  at  the  hearing,  that  numbers  of 
affectionate  letters  had  passed  between  the  parties 
during  a  period  of  m,ore  than  a  year  after  the 
husband  had  gone  to  China  to  resume  his  official 
duties,  and,  after  the  acts  specified  in  the  petition 
as  cruelty  arid  deposed  to  by  the  petitioner,  were 
alleged  to  have  been  committed.    At  the  dose  of  the 
petitioner's  case  the  petition  was  dismissed,  and 
The  Court  refused  to  make  the  "  usual  order  "  for 

the  wife's  costs. 
This  was  a  suit  by  the  wife  for  a  judicial  separa- 
tion upon  the  ground  of  cruelty. 

The  parties  were  married  at  Blackheath  on  the 
2nd  Jan.  1890.  The  respondent,  who  was  some 
^ears  the  petitioner's  senior,  held  an  appointment 
in  the  Cfustoms  in  China,  and  in  Sept.  1890 
returned  thither  to  resume  his  official  duties. 

The  petitioner,  who  remained  in  England,  gave 
birth  to  a  son  on  the  8th  Mai-ch  1891. 

Down  to  about  Nov.  1891  the  petitioner  and 
respondent  corresponded  on  nffectionate  terms, 
and  the  respondent  supplied  his  wife  with  ample 
means  for  the  use  of  herself  and  the  child. 

On  the  26th  Nov.  1891  she  wrote  to  her  husband, 
who  had  more  than  once  urged  her  to  join  him 
and  had  also  made  the  alternative  suggestion  that 
he  should  give  up  his  appointment  in  China  and 
that  they  should  live  together  in  England  on  his 
private  income  of  about  400Z.  a  year,  telling  him 
that,  after  full  consideration,  she  had  come  to  the 
determination  never  to  live  with  him  again. 

Shortly  after  writing  that  letter  she  filed  this 
petition,  the  first  allegation  of  cruelty  being  as 
follows : 

That  immediately  after  the  said  marriage  the  respon- 
dent oommenoed,  and  from  thence  to  abont  the  5th 
Sept.  1890,  when  he  left  England,  continued  to  give  way 
to  violent  and  nncontrolled  ontbnrats  of  temper,  and  to 
treat  yonr  petitioner  with  great  unkindness  and  cruelty ; 
that  he  habitnally  neglected  and  ineolted  yonr  petitioner, 
both  when  alone  and  in  the  presence  of  third  persons : 
that  he  assaulted  and  beat  and  struck  her,  and  habi- 
tnally adopted  an  offensive  and  insulting  course  of 
conduct  towards  her,  and  withont  cause  anbjeoted  her  to 
divers  degrading  restrictions  and  to  an  offensive  and 
degrading  conrse  of  treatment;  and  that,  while  ab- 
staining from  the  use  of  oathn  and  other  gross  and 
filthy  expressions,  he  nevertheless  habitually  abused 
yonr  petitioner  in  offensive,  brutal,  cruel,  and  insulting 
language,  and  in  divers  other  ways  was  habitually 
guilty  of  oruelty  towazda  her,  by  reason  whereof  your 
petitioner  went  in  bodily  fear  of  him,  the  said  respon- 
dent, and  her  health  became  and  was  serionsly  affected. 
There  were  ten  other  paragraphs,  containing 
allegations  of  cruelty,  and  covering  various  dates 
and  periods  between  January  and  Sept.  1890. 

The  respondent,  in  his  answer,  denied  all  the 
allegations  of  cruelty. 

Lopbs,  L.J.,  in  dismissing  the  petition,  said: 
The  court  could  not  grant  a  decree  of  judicial 

(a)  Beported  \>j  H.  Dublit  <}&izkbbook,  Esq.,  Bmnl«t«r-at-I<aw. 
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separation  in  anch  a  case  as  this.  The  petitioner 
has  represented  the  respondent  to  be  a  "  brute  of 
a  husband,"  and  yet  she  wrote  to  him  dariiu;  a 
period  extending  over  fourteen  months  the  affec- 
tionate letters  read  in  evidence  before  me.  She 
stated  here,  that  she  told  him,  before  he  returned 
to  China,  that  she  never  would  live  with  him  again. 
That  wajB  not  consistent  with  the  final  letter, 
which  she  wrote  to  him  on  the  26th  Nov.  1891,  in 
which  she  announced  that  she  had  oome  to  that 
determination  after  full  consideration.  Whj  did 
she  write  that  letter  P  It  mav  be  that  she  had 
a  dread  that  the  child  would  oe  brought  up  in 
the  Protestant  religion ;  or,  that  not  being  strong, 
she  did  not,  as  she  told  her  husband  in  one  of  her 
letters,  wish  to  have  a  second  child  ;  or,  that  she 
did  not  like  the  prospect  of  having  to  live  with 
her  husband  on  his  private  income  of  400Z.  a  year, 
and  apprehended  that,  if  he  gave  up  his  appoint- 
ment and  came  home,  she  wonld  have  to  do 
so.  The  petitioner  has  nven  evidence  of  a^ts  of 
personal  violence;  but  uiere  is  nothing  in  the 
case  which  amounts  to  oon<oboration  of  any 
of  her  evidence  on  that  point,  nor  is  there  any 
evidence  whatever,  beyond  the  petitioner's  own 
statements,  which  could  be  consti-ued  as  cruelty, 
legal  or  otherwise.  I  therefore  dismiss  the 
petition. 

Indenoick,  Q.C.  and  FowUt,  tot  the  petitioner, 
asked  for  the  usual  wife's  costs.  The  respondent 
has  not  obeyed  the  order  to  lodge  in  court  or 
secure  the  amount  estimated  by  the  registrar  for 
the  wife's  costs  of  the  hearing,  and  he  ought  not 
to  be  placed  in  a  better  position  than  he  would 
be  in  if  he  had  obeyed  the  order.  The  peti- 
tioner's solicitor  had  no  knowledge  of  the  affec- 
tionate letters  which  were  put  to  her  in  cross- 
examination,  and  the  petitioner  had,  in  fact,  pre- 
vioasly  stated  to  her  solicitor  that  there  were  no 
letters.  In  FUncer  v.  FUneer  (29  L.  T.  Bep.  253 ; 
L.  Rep.  3  Prob.  &  Div.  132)  Lord  Hannen  used 
these  words:  "If  the  question  were  a  question 
solelv  between  husband  and  wife,  it  woiild  be  rea- 
sonable that  the  husband,  who  had  successfully 
rebutted  the  charge  brought  against  him,  should 
not  be  obliged  to  pay  her  costs ;  out,  unfortunately, 
in  the  majority  of  cases,  the  wife  has  no  means 
of  her  own.  She  has  to  find  an  attorney  to  take 
up  her  case  for  her,  and  if  she  could  not  obtain 
from  her  husband  the  means  of  employing  one,  she 
would  be  powerless,  and,  however  good  a  case  she 
might  have  for  taking  proceedings,  she  would  be 
unable  to  enforce  her  rights."  [LoPBS,  L.J. — 
Lord  Hannen  also  pointed  out  that  there  might 
be  exceptional  cases,  and  that  the  court  was 
not  absolutely  bound  to  give  the  wife  her  costs.] 
But  Lord  Hannen  also  said  that  the  court  would 
only  be  justified  in  refusing  them  in  cases  where 
the  attorney  had  done  something  wrong,  or  had 
instituted  proceedings  without  reasonable  ground 
— that  is,  where  he  nad  the  means,  before  insti- 
tuting the  suit,  of  seeing  that  it  was  one  which 
ought  not  to  be  instituted. 

Deane  (Priestley  with  him),  for  the  respondent, 
opposed  the  application.  The  solicitor  will  not 
suffer  if  the  application  is  refused,  as  it  was 
proved  that  money  had  been  borrowed  to  pay  his 
costs.  The  court  has  dismissed  the  petition,  and 
has  characterised  the  suit  as  one  without  any 
foundation.  The  husband  has  been  put  to  great 
expense  by  having  the  suit  brought  against  him 


during  his  absence  in  China,  and  he  ought  not  to 
be  caUed  on  to  pay  any  part  of  his  wife's  oosU. 

LoPKS,  L.J. — There  was  no  corroboration  of  tlie 
wife's  story ;  so  that,  even  without  her  letters,  tlie 
court  must  have  dismissed  her  petition.  I  viak 
to  express  no  opinion  on  the  action  of  the  soG- 
citor  in  this  case ;  but  I  do  not  think  that  soli- 
citors should  be  encouraged  to  bring  matnmonial 
suits  on  such  slight  materials.  I  have  alreadj 
said  that  the  absence  of  corroboration  of  the  wife's 
evidence  as  to  alleged  acts  of  violence  would  hare 
been  fatal  to  her  snooess  ;  but,  in  regard  to  ho* 
storr,  I  feel  boimd  to  express  the  opinion,  that  if 
her  husband  had  treated  her  in  the  manner  wUdt 
she,  in  her  evidence,  deposed  to,  it  would  hare 
been  impossible  for  her  to  have  written  the  letters 
she  did. 

Indenoiek,  Q.C.  intimated  that,  after  what  had 
fallen  from  his  Lordship,  the '  solicitov  deaind 
him  to  say  that  he  no  longer  asked  for  cosU. 
though  at  the  same  time  strongly  denying  that 
he  haid  any  inkling  of  the  letters. 

Solicitors  :  for  the  petitioner,  Kenneth  Poicfd; 
for  the  respondent,  Grundy,  Izod,  and  Grumdg. 


Monday,  Oct.  29, 1894. 
(Before  the  Pkesident  (Sir  F.  H.  Jeune.) 
Stoseb  v.  Stoker,  (a) 
Divorce — Variation    of  marriage    eettlemenis— 
Contingent  interests — Absence  of  postible  he»e- 
ciary    and    of  one    trustee — Order — IViiriws' 
cost*. 
Where    there  were  five  beneficiaries  who  migM 
become  entitled  in  a  remote  contingency  to  slum 
in  the  settled  fund,  four  of  them  contented  to  as 
order  upon  the  trustees  to  repay  the  corpus  of  tie 
fund  to  the  petitioner,  but  the  fifth  was  someviurr 
in  the  interior  of  Africa,  and  could  not  be  eom- 
municated  with  : 
The  Court  made  the  order,  extinguishing  the  inif- 
rests  of  all  five  ;  and,  as  it  further  appeared  iW 
one  of  the  trustees  of  the  settlements  had  Uft 
this  country,  and  his  whereabouts  could  not  he 
ascertained,  the  costs  of  the  two  trustees  leho  ^ 
appeared  upon  these  proceedings  were  alloitti 
oiU  of  the  settled  fund,  in  his  absence,  as  if  he  W 
joined  with  them. 
This  was  a  motion  on  the  registrar's  report  npon 
a  petition  for  variation  of  settlements. 

The  petitioner,  Amy  Storer,  obtained,  on  the 
15th  Jan.  1894,  a  decree  absolute  dissolving  her 
marriage  with  the  respondent  William  Storer. 

The  petitioner  subsequently  petitioned  the  coaii 
to  vary  a  settlement  of  the  Ist  Aug.  1887,  made  in 
contemplation  of  the  marriage,  of  which  there 
was  no  issue. 

By  the  settlement,  the  petitioner  assigned  to 
trustees  her  interest  in  certtun  property,  vaam 
trust  for  her  own  separate  use  for  life,  and  on  iff 
death  to  the  respondent  for  life,  if  he  shwlfl 
survive  her;  and,  on  the  death  of  the  snmTor. 
"  for  such  present  and  future  children  of  the  peti- 
tioner "  as  she  should  by  wUI  ap]point ;  ana,  n 
default  of  appointment,  to  the  children  in  equal 
shares  absolutely.  , 

By  the  same  indenture  the  respondent  asagnw 
to  the  trustees  certain  furniture  and  effects,  *■><> 

(a)  Beported  by  H.  Doslxt  Oruibrooe,  Eaq.,  BuitaMM*-''*' 
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covenanted  to  bring  into  settlement,  within  two 
years  after  marriage,  a  sum  of  30001. 

By  an  indenture,  bearing  date  the  6th  Jan. 
1892,  the  respondent,  in  consideration  of  being 
released  from  his  covenant  to  bring  in  SOOOf. 
nnder  the  ante-nuptial  settlement  which  he  had 
failed  to  fulfil,  assigned  to  the  petitioner  all  his 
inte9«8t  in  the  settled  property. 

The  petitioner  petitioned  the  court  to  yary  the 
settlement  by  depriying  the  respondent  of  all 
interest  in  the  settled  property ;  but  the  registrai- 
pointed  out  that  no  order  was  required  for  this 
pnipose,  in  view  of  the  indenture  of  the  6th  Jan. 

The  petitioner's  solicitor  then  stated  to  the 
registrar  that  the  real  object  of  the  petitioner 
was  to  regain  absolute  possession  of  the  settled 
property,  and,  upon  this,  (he  refpstrar  reported 
as  follows : 

This  would  eeem  to  prejudicially  affect  the  interestB  of 
the  children  of  the  petitioner  by  her  former  marriage, 
and  it  is  gnbmitted,  therefore,  that  the  conrt  ehonld 
decline  to  interfere  with  the  settlement.  In  any  case, 
before  snch  order  could  tw  made  it  wotdd  seem  proper 
that  the  prayer  in  the  petition  for  yariation  should  be 
amended,  and  notice  of  the  application  given  to  the 
i«8ae  of  the  former  marriage,  who  are  now  of  age,  and 
one  of  whom,  Amy  Beatrice  Davidson,  wife  of  F.  A.  L. 
Davidson,  has  ezecated  a  settlement  and  thereby  cove- 
nanted to  bring  in  after-acqnired  property  to  the  valne 
of  1001.  and  npwards.  The  present  tmstees  of  this 
settlement  shonld  also  have  notice. 

The  respondent  did  not  appear  upon  the  appli- 
cation to  vary  ;  but  two  of  the  trustees  appeared, 
an  order  dispensing  with  service  upon  the  third 
trustee  having  been  obtained  on  the  26th  Feb. 
1894. 

The  motion  first  came  before  the  court  on  the 
23rd  April,  to  vary  the  settlement  as  if  the  re- 
spondent were  dead,  and  that,  if  necessaty  for 
that  purpose,  the  report  of  the  registrar  should 
he  referred  back  to  him. 

That  motion  was  adjourned  sine  die  to  enable 
the  petitioner  to  communicate  with  her  children 
on  the  subject  of  the  said  motion.  Four  of  the 
children  consented ;  but  the  fifth,  who  was  for- 
merly a  sailor  in  the  merchant  service,  had  gone 
on  a  trading  expedition  to  thn  Zambesi,  and 
neither  his  address  nor  whereabouts  had  been 
known  to  his  mother  or  colicitor  for  more  than  a 
year ;  but  his  solicitor  stated  that  he  was  confident 
that  he  would  most  readily  acquiesce  in  the  pro- 
posed order. 

Inderieiek,  Q.C  and  Lipscomb,  for  the  peti- 
tioner, moved  to  vary  the  registrar's  report  by 
directing  the  tiiistees  to  pay  over  to  the  petitioner 
the  whoM  of  the  settled  property. 

SearU  for  (wo  of  (he  tra8(eea. — The  court  shovdd 
he8ita(e  to  affect  prejudicially  the  possible  inte- 
rest of  the  children  of  Mrs.  Storers  first  mar- 
riage. The  trustees  cannot  take  their  costs  out 
of  ute  fund  as  of  course,  owing  to  the  absence  of 
thor  co-trustee.  The  stock  stands  in  the  name 
of  all  three. 

The  Pbesident. — I  think  (hat  the  interest  of 
these  children  is  so  very  small  that,  as  four  out  of 
the  five  consent,  I  ought  to  extinguish  the  inte- 
rest of  all  five.  I  therefore  make  an  order  that  the 
mterest  of  the  absent  son  of  the  petitioner's  first 
marriage  be  extingoished,  and  that  the  trust  fund 
be  held  for  the  petitioner's  benefit  absolutely. 

ToL  LZZI.,  1837. 


The  trustees  ai-e  to  be  put  in  the  same  position  in 
regard  to  their  costs  as  if  their  co-trustee  were 
here. 

Solicitors :  for  the  petitioner,  Coa  and  La/one  j 
for  the  trustees,  Yarcte  and  Loder. 


n^um  Cottrt  oi  ^uinmimt 


COURT   OF   APPEAL. 

Nov.  15, 16,  and  Dec.  7, 1894. 

(Before  Lord  Halsbury,   Lindley  and 

Smith,  L.JJ.) 

Be  Midland  Coal,  Coke,  and  Ibom  Company 

Limited;  Cbaio's  case. (a) 

APPEAL  FBOM  THE  CHANCEBT  DIVISION. 
Conmany — Winding-up — Scheme  of  arrangement 
—  Transfer  of  assets  and  liahUities  to  new  com- 
pany— Proof    of    debt — Contingent    liability — 
Joint  Stock  Companies  Arrangement  Act  1870 
(33  &  34  Vict.  c.  104),  s.  2. 
C,  the  lessee  of  certain  mines,  assigned  his  lease  to 
a  co^npany,  the  company  covenanting  to  indemnify 
him  against  all  claims  tn  respect  of  rent  or  breach 
of  any  of  the  covenants  contained  in  the  lease. 
The  company  went  into  liquidaition,  amd  svbse- 
quenily,  vnlh  the  knowledge  of  and  without  any 
opposition  by  C,  the  Court  sanctioned  a  scheme 
under  the  Joint  Stodc  Con^anies  Arrangement 
Act  1870,   under  which  a  new   company   was 
formed  to  take  over  the  assets  and  liabilities  of 
the  old  company.     After  the  assets  of  the  old 
company  had  been  distributed  under  the  provi- 
sions of  this  scheme,  C.  claimed  to  prove  in  the- 
winding-up  of  the  old  company  in  respect  of  his. 
contingent  liability  under  the  lease,  and  to  have 
the  amount  secured. 
Held,  that  C.  was  a  creditor  within  the  meaning  of 
sect.  2   of  the  Act  of  1870,  and  therefore  was 
bound  by  the  scheme ;  but,  if  he  was  not  bound  by 
it,  his  present  application  was  too  late. 
Decision  of  Wright,  J.  (71  L.  T.  Bep.  329)  agirmed.. 
This  was  an  appeal  by  Mr.  W.  Y.  Craig  from  a 
decision  of  Wnght,  J.  refusing  to  admit  a  claim 
for  upwards  of  45,0002.  in  the  winding-up  of  (he 
above  company. 

Mr.  Craig  was,  in  1890,  the  lessee  of  a  colliery, 
and  by  a  deed  dated  the  19th  June  1890  he 
assigned  his  lease  to  the  above-named  company, 
and  the  company  covenanted  with  him  to  pay  (he 
rent  and  royalties  reserved  by  the  lease,  and  to 
perform  the  lessee's  covenants  contained  in.  it, 
and  to  indemnify  Mr.  Craig  therefrom.  This 
covenant  covered  the  whole  period  of  the  lease, 
and  there  was  no  provision  relieving  the  company 
from  it  in  the  event  of  the  company  assigning  the 
lease  to  any  other  person.  The  company  took 
possession  and  worked  the  colliery.  In  May  1893 
a  resolution  was  passed  to  wind-up  the  company 
voluntarily.  On  the  2l8t  July  1893  an  order  was 
made  to  continue  the  winding-up,  subject  to  the 
supervision  of  the  court. 

On  the  13th  Sept.  1893  a  scheme  of  arrange- 
ment was  adopted  at  meetings  of  creditors, 
debenture-holders,  and  oontributories  of  (he  com- 

(a)  Beported  by  W.  C.  Biss,  Esq.,  Danlster-at-Law. 
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pany  for  forming  a  new  company  which  was  to 
take  over  the  assets  and  liaoilities  of  the  old 
company,  and  to  pay  or  satisfy,  within  three 
months  of  the  approval  of  the  scheme  by  the 
court,  the  debentures  and  unsecured  deots  of 
the  old  company  and  the  costs  of  winding-up.  It 
was  further  provided  by  the  scheme  that  the  new 
company  should  allot,  upon  the  nomination  of  the 
liquidators  of  the  old  company,  to  each  share- 
holder of  the  old  company  one  share  in  the  new 
company  credited  with  42.  paid  for  each  share 
held  by  him  in  the  old  company.  It  was  further 
provided  that,  upon  payment  or  satisfaotion  of 
the  debentures,  debts,  and  expenses,  the  old  com- 
pany should  be  wound-up  and  dissolved. 

Ota  the  12th  Oct.  1893  this  scheme  was  approved 
by  the  court.  A  new  company  was  formed  as 
iroposed,  and  it  was  registered  on  the  30th  Nov. 
893.  An  agreement  for  taking  over  the  assets 
and  business  of  the  old  company  was  shortly 
afterwards  entered  into  between  the  liquidators  of 
the  old  company  and  the  new  company,  and  those 
assets  were,  in  fact,  taken  over  pursuant  to  this 
agreement,  but  at  what  precise  time  did  not 
appear. 

Mr.  Craig  knew  of  the  proposed  scheme,  bat  he 
did  not  oppose  its  approval  by  the  court,  nor  did 
he  ever  take  steps  to  obtain  an  injunction  to 
prevent  its  being  carried  out.  But  after  the 
scheihe  had  been  approved,  and  after  the  new 
company  had  been  formed,  and  after  the  new 
company  had  entered  into  an  agreement  with  the 
liquidators  of  the  old  company  to  take  over  its 
assets  and  liabilities,  and  to  do  the  various  other 
things  which  the  new  company  was  to  do  under 
the  scheme — viz.,  on  the  9tn  Dec.  1893 — Mr.  Craig 
applied  by  summons  that  a  claim  by  him  for 
45,7872.  might  be  admitted  against  the  old  com- 
pany. A  part  of  this  claim  consisted  of  a  debt  or 
uability  for  3362.,  which  was  not  disputed.  The 
rest  of  the  claim  was  based  on  the  covenant  by  the 
old  company  to  pay  and  indemnify  him  agunst 
the  f  utuTO  rent  and  royalties  to  become  due  under 
the  lease.  The  allowance  of  this  claim  was 
resisted  by  the  liquidators  of  the  old  company. 
The  new  company  were  not  served  with  the 
summons. 

On  the  5th  July  1894  Wright,  J.  made  an  order 
allowing  the  proof  of  the  336?.,  but  disallowing  the 
rest  of  the  claim  (71  L.  T.  Bep.  329),  and  from 
this  order  Mr.  Craig  appealed. 

Buckley,  Q.C.  and  Kenyan  Parker  for  the 
appellant. — If  the  appellant  is  a  creditor  within 
sect.  2  of  the  Joint  Stock  Companies  Arrange- 
ment Act  1870  the  old  company  is  only  relieved 
from  liability  if  they  carry  out  the  scheme  agreed 
to  by  the  creditors  and  sanctioned  by  the  court. 
By  clause  8  of  the  scheme,  the  new  company 
was  within  three  months  of  the  court's  approval 
of  the  scheme  to  satisfy  "  the  unsecured  creditors 
of  the  existing  company."  They  have  not  satisfied 
or  paid  the  appellant ;  therefore  he  is  not  boimd 
by  the  scheme.  The  appellant  is  entitled  to  claim 
for  the  future  rent  and  possible  breaches  of 
covenants : 

Re  London  and  Colonial  Company;  Honey't  Claim, 
L.  Bep.  5  Eq.  561 ; 

Re  HayloT  Chanite  Company,  13  L.  T.  Bep.  515 ; 
L.  B«p.  1  Ch.  App.  77. 

[LiNDLET,  L.J.  referred  to  Hardy  v.  FothergiU, 
59  L.  T.  Rep.  273;  13  App.  Gas.  351.]     In  that 


case  there  was  an  insolvent  estate,  which  is  noi  tiw 
case  here.  Mr.  Craig  is  entitled  to  be  indeninified 
against  the  whole  ot  his  liability,  not  to  receiTB  a 
dividend  only.  It  is  questionable  whether  a 
person  with  a  continuing  claim  is  bound  at  all  by 
the  scheme.  While  the  company  is  in  poooonskm 
of  the  properl7  the  appellant  probably  incnrs  no 
liability,  but  they  may  assign  the  lease  to  a 
pauper: 

CloM  V.  WUberforte,  1  Bear.  112  ; 

Moore  v.  Oreg,  2  Ph.  717. 

The  appellant  is  therefore  entitied  to  have 
sufficient  of  the  assets  of  the  old  company  8°t 
apart  to  protect  him  absolutely  against  hia  ocmtin- 
gent  liability  under  the  lease : 

Re   The  Telegraph  Construction  and  Maintenance 

Company,  22  L.  T.  Bep.  649  ;  L.Bep.  10  Eq.  384; 
Oppenheimer  v.  British  and  Foreign  Sxdumge  and 

Investment  Bank,   37   L.   T.  Bep.   629;    6   Ch. 

Div.  744 ; 
Oooch    T.    London    Banking  Asioeiation,   32    C3i. 

Div.  41 ; 
Lord  Slphinstone  v.  The  Monkland  Iron  and  Coal 

Company,  11  App.  Cas.  332. 
The  old  company  must  be  treated  as  a  solvient 
company  inasmuch  as  it  is  selling  itself  for  shares 
in  the  new  company  which  are  to  be  distrilmted 
among  the  shareholders  of  the  old,  and  each  share 
is  to  be  credited  with  41.  paid  up.  The  old  com- 
pany is  on  its  own  showing  a  solvent  one,  and 
must  not  hand  over  these  assets  to  the  new  oom- 
pany  without  indemnifying  the  appellant : 

Re  City  and  County  Investment  Company,  42  Ii.  T. 

Bep.  303  ;  13  Ch.  Div.  475. 
A  person  who   has  only  a  contingent  claim  on 
which  no  present  payment  is  due,  and  whidi  is 
incapable  of  present  proof,  is  not  a  creditor  -within 
sect.  2  of  the  Act  of  1870. 

Kirby  for  the  liquidators. — The  appellant  was  a 
party  to  and  is  bound  by  the  scheme  of  arrange- 
ment. The  assets  of  the  old  company  have  b^n 
distributed  under  the  scheme  and  are  now  beyond 
recall.  The  appellant  has  only  a  right  iig»tiTi»<; 
the  new  company,  and  which  is  liable  to  indem- 
nify him  from  time  to  time  agunst  any  sum  he 
may  be  called  on  to  pay.  That  is  not  a  debt  or 
liability  of  the  old  company : 

Xoule  V.  Qarrett,  22  L.  T.  Bep.  343 ;  26  L.  T.  BegpL 

367 ;  L.  Bep.  S  Ex.  132 ;  L.  Bep.  7  Ex.  101. 
The  arrangement  being  that  all  the  assets  of  the 
old  company  are  to  be  handed  over  to  the  new, 
the  old  company  must    be    relieved   from   any 
liability.    In  the  cases  cited  it  was  the  lessor  who 
was  applying  to  be  indemnified.    The  applicant 
here  is  tne  lessee,  and  he  is  indemnified  oy  the 
covenant  of  the  new  company,  and  will  probably 
never  be  called  on  to  pay  anything.    This  is  a 
contingent    liability,  and    the   claim    is    within 
sect.  158  of  the  Companies  Act  1862,  and,  accord- 
ing to  Hardy  v.  FothergiU  (u&t  sup.),  the  appellant 
ought  to  have  had  it  valued  and  proved  for  its 
value  in  the  liquidation.    He  has  no  right  to  have 
a  sum  set  aside  to  meet  it,  as  nothing  which  is 
avaUable  for  the  creditors  is  being  distributed. 
The  shares  in  the  new  company  are  not  available 
for  distribution  among  the  creditors.     They  aie 
not  assets  of  the  old  company  which  could  be 
sold: 

Companies  Aot  1862,  s.  161; 

Cardiff  Coal  and  Cole  Company,  9  L.  T.  Bep.  186;, 

BwMey,  Q.C.  in  reply.  CW.  adv.  v»U. 
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Dec  7. — ^LiNDiiBT,  L.J.  deliyered  the  jadgment 
of  the  Court,  and,  after  statiiig  the  facts  as  above 
get  oat,  contmued : — In  order  to  dispose  of  the 
Tarions  qnestionB  raised  by  the  appeal,  it  will  be 
convenient  to  consider  (1)  Mr.  Craig's  rights 
against  the  old  companj  apart  from  the  scheme 
of  arrangement;  (2)  the  effect  of  that  scheme 
tipon  his  rights ;  and  (3)  the  consequences  which 
follow  from  the  fact  that  the  liquidators  of  the 
old  company  have  handed  over  to  the  new  company 
all  the  assets  of  the  old  company,  and  have  dis- 
tributed amongst  the  shareholders  of  the  old 
(iompany  the  shares  received  from  the  new  com- 
pany as  provided  by  the  scheme.  First,  as  regards 
Mr.  Craig's  rights  a^inst  the  old  company,  apart 
from  tiie  scheme.  With  reroeot  to  that,  sect.  158 
of  the  Companies  Act  1862  provides :  "In  the 
event  of  any  company  being  wound-up  imder  this 
Act,  all  deots  payable  on  a  contingency,  and  all 
clums  against  the  company,  present  or  future,' 
certain  or  contingent,  asoertcuned  or  soonding 
only  in  damages,  shall  be  admissible  to  proof 
against  the  company,  a  just  estimate  being  made, 
so  far  as  is  possible,  of  the  value  of  all  such  debts 
or  cUums  as  may  be  subject  to  any  contingency  or 
sound  only  in  damages,  or  for  some  other  reason 
do  not  bear  a  certain  value."  Notwithstanding 
the  ve^  comprahensive  language  of  this  section. 
Lord  Justice  Gifbird,  when  yice-Chancellor,  de- 
cided, in  He  L<mdon  and  Colonial  Comp«m/y ; 
Honey's  Claim  (ubi  sup.),  that,  as  it  was  im- 
possible to  put  a  just  estimate  on  the  claim  of  a 
kndlord  to  future  rent  and  possible  breaches  of 
oovenant,  he  was  not  entitled  to  prove  against  a 
limited  company  which  is  being  wound-up  and  to 
leoeive  a  dividend  on  his  proof,  and  this  view 
prevailed  nntU  a  comparatively  recent  date.  But 
after  the  decision  of  the  House  of  Lords  in  the 
case  of  Harchi  v.  FothergiU  (vAi  sup.),  which  must 
be  considered  in  connection  with  sect.  10  of  the 
Judicature  Act  1875,  it  is  difficult,  if  not  im- 
possible, to  say  that  Mr.  Craig  could  not  have  had 
ids  claim  valued  and  have  proved  for  its  value 
against  the  old  company.  Mr.  Craig,  however, 
does  not  really  want  to  do  this.  What  he  wants 
ia  to  enter  a  claim  with  a  view  to  have  assets  of 
the  old  company  set  apart  for  his  indemnity 
before  they  are  divided  amongst  the  shareholders ; 
or,  if  he  is  not  in  time  for  that,  he  asks  that  the 
old  company  may  not  be  formally  dissolved  so 
long  as  he  is  exposed  to  liability  under  his 
covenants.  He  bases  his  claim  in  this  respect  on 
certain  decisions  in  which  a  lessor  of  a  limited 
company  being  wound-up  or  applying  for  leave  to 
reduce  its  capital  has  been  held  entitled  to  enter 
a  claim  for  the  amount  of  rent  and  royalties  which 
may  become  due  to  him  in  future  and  to  an  in- 
junction to  restrain  the  company  from  distributing 
its  assets  and  dissolving  without  making  proper 
provision  for  his  payment.  The  cases  in  which 
orders  to  this  effect  have  been  made  are  :  Be  The 
Telegraph  Construction  and  Maintenance  Company 
{vhi  swp.),  Oppenheimer  v.  British  and  Foreign 
Exchange  and  InvestTnent  Bank  {ubi  sim.),  Oooch-v. 
London  Banking  Association  {ubi  sup.),  and  Lord 
Elphinstone  v.  The  Monkland  Iron  and  Coal  Com- 
^ny  {ubi  sup.).  The  last  of  these  cases  was  in  the 
House  of  Lords,  and  the  House  made  an  order  in 
favour  of  the  lessor  of  a  limited  company,  which 
*a8  beine  wound-up  voluntarily,  and  declared 
^at  the  lessee  company  was  bound  to  fulfil  its 
fntore  obligations,  under  its  lease,  and  that  the 


liquidators  were  bound  to  make  due  provision  for 
fmfilling  such  obligations  and  to  set  aside  assets 
(rf  the  company  in  their  hands  for  that  purpose. 
It  is  true  that  this  was  a  Scotch  case,  and  a  case 
between  'lessor  and  lessee ;  but  I  see  no  reason 
to  suppose  that  there  is  any  difference  between 
Sngluh  and  Scotch  law  in  this  respect.  The  effect, 
however,  of  ■  the  decision  in  Hardy  v.  FothergiU 
{ubi  sup.)  on  the  right  of  a  lessor  to  have  the 
assets  of  a  limited  company  which  is  being  wound- 
up impounded  has  not  yet  been  judiciaUy  deter- 
mined! The  English  decisions  in  favom-  of  his 
right  to  enter  a  claim  and  have  assets  impounded 
to  meet  it  have  aU  proceeded  upon  the  view  that 
the  lessor  could  not  prove  for  any  ascertainable 
sum  and  be  paid  a  dividend  upon  it,  and  on  some 
future  occasion  those  decisions  will  have  to  be 
reconsidered.  In  the  present  case  it  is  not 
necessary  to  solve  this  new  problem,  and  I  say  no 
more  about  it.  I  will  assume  that,  apart  from  the 
.  scheme,  Mr.  Craig  would  have  been  entitled  to 
enter  a  claim  for  indemnity,  and  to  have  assets  in 
the  hands  of  the  liquidators  set  apart  to  answer  this 
claim  before  the  final  dissolution  of  the  company. 
This  was  not  what  Mr.  Craig  asked  by  his  summons, 
but  I  pass  that  over,  as  the  summons  might  have 
been  amended.  I  will  now  consider  the  effect  of 
I  the  scheme  of  arrangement.  Mr.  Craig  clearly 
I  was  entitled  to  be  heard  in  opposition  to  that 
,  scheme.  The  cases  to  which  I  have  referred  pre- 
I  suppose  the  existence  of  assets  not  yet  distributed 
i  amongst  the  shareholders.  Until  they  are  dis- 
tributed he  is  entitled  to  be  heard  in  opposition  to 
any  scheme  for  their  distribution.  Whether  tiie 
court  is  bound  to  give  effect  to  his  opposition  ia  a 
different  question,  and  depends  on  the  meaning  of 
the  word  "  creditor  "  in  the  Joint  Stock  Companies 
Arrangement  Act  1870.  Considering  that  that 
Act  was  passed  in  order  to  enlarge  the  powers 
confened  by  sect.  159  of  the  Companies  Act  1862, 
I  a^ree  with  Wright,  J.  in  thinking  that  the  word 
"  creditor "  is  used  in  the  Act  of  1870  in  the 
widest  sense,  and  that  it  includes  all  persons 
having  any  pecuniary  claims  against  the  company. 
Any  other  construction  would  render  the  Act 
practically  ujseless.  If  I  am  right  in  this  inter- 
pretation of  the  Act  of  1870,  Mr.  Craig  is  bound 
by  the  scheme  approved  by  the  court,  and  in  my 
opinion  he  is  so  bound.  This  is  of  itself  enough 
for  the  decision  of  this  appeal.  But  I  will  again 
assume  in  his  favour  that  he  is  not  so  bound,  and 
that  the  scheme  itself  did  not  deprive  him  of  the 
rights  which  I  have  assumed  that  he  otherwise 
would  have  had.  This  bi-ings  me  to  the  last  point 
— ^viz.,  the  effect  of  the  approval  of  the  scheme 
and  of  what  has  been  done  under  it.  In  my  judg- 
ment Mr.  Craig  has  asserted  his  claim  to  .have 
assets  set  aside  for  his  indemnity  far  too  late.  As 
already  stated,  he  had  fuU  notice  of  the  proposed 
scheme.  He  did  not  oppose  it ;  he  did  not  appeal 
from  the  order  approvmg  it :  he  took  no  steps  to 
prevent  its  being  carried  out,  nor  to  prevent  the 
shares  of  the  new  company  from  being  distributed 
amongst  the  shareholders  of  the  old  company 
whilst  they  were  in  the  hands  of  the  liquidators. 
The  scheme  was  sanctioned  on  the  12th  Oct.  1893. 
Mr.  Craig  mode  no  application  to  the  court  until 
the  9th  Dec.  1893,  by  which  time  the  new  company 
had  been  formed.  Mr.  Craig  applied  for  no 
injunction,  and  long  before  tiie  5th  July  1894, 
when  his  summons  came  on  to  be  heard,  all  the 
assets  of  the  old  company  had  been  handed  over 
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to  the  new  company,  and  the  sh&ies  of  the  new 
company  had  boen  distributed  amongst  the  share- 
holders of  the  old  company.  There  were  then  no 
assets  of  the  old  company  to  impound,  and  it  was 
impossible  to  stay  their  distribution.  I  am  far 
from  saying  that  Mr.  Craig  could  hare  done  any- 
thing ^ectuaUy  after  he  had  allowed  the  scheme 
to  be  appit>ved  by  the  court  without  opposing  it. 
Had  he  opposed  it,  the  court  might  hare  refused 
to  sanction  the  scheme,  for  the  court  is  not  bound 
to  approve  a  scheme  which  it  thinks  unjust  to  any 
one.  Be  this,  howeyer.  as  it  mar,  it  is  impossible 
now  to  stay  any  distribution  of  assets,  for  there 
are  none  to  distribute.  Although  it  is  not  too 
late  to  stay  the  dissolution  of  the  old  company, 
nothing  will  be  gained  by  so  doing  now  that  the 
assets  have  all  b^n  distributed  under  the  Sdaction 
of  the  court.  The  appeal,  therefore,  must  be 
dismissed  with  costs. 

Solicitors  for  the  appellant,  fiire^m  and  Co. 

Solicitors  for  the  liquidators,  A$hur$t,  Morris, 
Critp,  and  Co. 


Friday,  Dee.  7, 18.94. 

(Before    Lord    Halsbubt,   Lindlet   and 

Smith,  L.J  J.) 

Pbbston  BANKiNa  Company  v.  Allsup  and 

Sons  Limited,  (a) 

APPEAL  FBOM    the    COUNTT    PALATINE    COXTBT 
OF  LANCA8TBB. 

Practice — Order  pasted  and  entered — Jurisdietion 
to  rehear — Misrepresentation — MistaJce  of  fact. 
When  an  order  has  heen  perfected  there  is  no 
jurisdietion  to  rehear  the  matter,  and  make  a  new 
order  or  alter  the  former  one,  although  the 
order  is  wrong  by  reason  of  some  misrepresen- 
tation or  mistake  of  fact. 
Staniar  v.  Evans  (56  L.  T.  Bep.  87;  34  Ch.  Div. 

470)  considered. 
An  order  was  made  in  a  debenture-holders'  action 
that  the  property  comprised  in  the  debentures 
shosdd  be  sold  out  of  court,  and  one  of  the 
debenture-holders  afterwards  applied    that  the 
sale    and  other  proceedings  under  that  order 
should  be  carried  out  under  the  direction  of  the 
court.    The  application  was  granted  subject  to 
L.  paying  2502!  into  court  as  security  for  the 
costs,  in  default  of  which  the  application  was 
ordered  to  be  dismissed  with  costs.    L.  did  not 
pay  in  the  money.    On  the  sale  of  the  property 
a  sum  was  available  for  distributton  among  the 
debenture-holders,  and  L.  then  applied  that,  not- 
withstanding that  order,  the  costs  directed  to  be 
paid  by  him  should  be  costs  in  the  oefton,  and 
that  all  further  proceedings   under  the  order 
should  be  stayed  on  the  ground  that  when  the 
order  was  made  there  had  been  misrepresentation 
as  to  the  value  of  the  assets. 
Seld  {affirming  the  order  of  Bobinson,  V.C.)  that 
there  was   no  jurisdiction  to  alter    the  former 
order  and  to  make  the  order  asked. 
This  wa«  an  appeal  from  a  decision  of  the  Vice- 
Chancellor  of  the  County  Palatine  c$f  Lancaster. 
The  action  was  a  debenture-holders'  action,  and 
by  an  order  dated  the   17th  Feb.   1894    D.  W. 
AiJlsup    and    F.    L.    Lindsay    were     appointed 
receivers  and  managers  of  the  real  and  peraonal 
property  of  the  d^endant  company,  which  was 

(a)  Boporttd  br  W.  0.  Biss,  Eaq.,  BtrTiBt«r-«t-Law. 


charged  with  three  series  of  debentures.  Linday 
was  the  holder  of  a  debenture  of  the  third  aeries 
for  lOOOZ.,  and  was  also  a  shareholder. 

By  an  order,  dated  the  4th  June,  a  sale  wst 
directed,  with  the  consent  of  the  plaiutii 
company,  out  of  court  by  public  auction  or 
private  treaty,  of  the  prop^y  of  the  defendant 
company  comprised  in  the  debientures. 

The  proper^  was  afterwards  offered  for  sale  bj 
auction,  but  no  biddings  were  obt^ned.  Lindnj 
subsequently  applied  for  an  order  directing  that 
all  further  proceedings  under  the  order  of  the 
4th  June  might  be  carried  out  under  the  direction 
of  the  court. 

The  summons  was  heard  on  the  11th  July,  wbcn 
the  Yice- Chancellor  made  an  order  directing  that, 
if  Lindsay,  within  one  week  from  that  date,  paid 
into  court  to  the  credit  of  the  action  the  sum  of 
2502.  as  security  for  the  costs  of  that  application, 
it  should  be  referred  to  the  registrar  to  apnunt 
some  fit  and  proper  person  to  conduct  the  sue  of 
the  property  out  of  court,  but  in  case  Lindsay 
did  not  pay  in  the  2502.  within  the  time  mentioned, 
then  the  application  should  be  dismissed  vith 
costs. 

Lindsay  did  not  pay  the  2502.  into  court.  On 
the  7th  Aug.  he  took  out  a  summons  asking  that, 
notwithstandinjg  the  order  of  the  11th  JiUy.  the 
costs  thereby  directed  to  be  paid  bj  him  should  be 
costs  in  the  action,  and  that  all  further  proceed- 
ings under  that  order  might  be  stayed. 

At  the  date  of  this  summons  the  order  of  tlie 
11th  July  had  been  passed  and  altered,  but  tiie 
assets  oi  the  defendant  company  had  been  sold, 
and  some  of  the  proceeds  were  available  for  distri- 
bution among  the  holders  of  the  debentures  of  tbe 
third  series,  and  the  ground  of  the  application  was 
that,  when  the  order  of  the  11th  July  was  obtained, 
there  had  been  a  misrepresentation  to  the  court  as 
to  the  value  of  the  assets. 

The  Yice-Chancellor  held  that  he  had  no  joiis- 
diction  to  make  the  order  asked  by  the  summons 
of  the  7th  Aug.,  and  from  this  decision  Lindsaj 
appealed. 

Hopkinson,  Q.C.  and  Mansfield  for  the  appellant' 
— The  order  of  11th  July  lw4  was  obtained  with- 
out material  facts  being  placed  before  the  Yice- 
ChanceUor,  and  there  was  a  misrepresentation  as 
to  the  value  of  the  property  to  be  sold.  The  jndge 
had  therefore  jurisdiction  to  rehear  the  case : 
Staniar  v.  Evans,  56  L.  T.  Bep.  87 ;  34  Ch.  Dir. 
470. 
The  Yice-Chancellor  thought,  at  the  time  he  made 
the  order,  that  the  appellant  had  no  substantial 
interest  in  the  property,  but  it  now  apjiears  that 
he  has.  This  is  in  the  nature  of  a  supplemental 
order.  The  fund  realised  by  the  sale  is  bdns 
administered  under  the  direction  of  the  court,  and 
the  matter  ought  to  be  set  right : 

Re  Roper  ;  Taylor  v.  Bland,  63  L.  T.  Bep.  434  ;  43 
Ch.  Div.  126. 
In  Nicholson  v.  Norton  (7  Beav.  67)  a  fresh  order 
was  made,  although  after  decree,  and  in  Blakty  r. 
Hall  (56  L.  T.  Bep.  400)  the  order  was  corrected 
by  adding  a  direction  for  the  payment  of  certain 
costs.  [Smith,  L.J.  referred  to  the  judgment  (tf 
Fry,  L.J.  in  Be  Sujfield  and  WatU;  Er.  ptffh 
Brown  (58  L.  T.  Bep.  911,  913 ;  20  Q.  B.  Div.  656, 
697)  and  ix)  Be  The  St.  Nazaire  Land  CoH^mi 
Limited,  41  L.  T.  Bep.  110;  12  Ch.  Div.  88.] 
In  Be  Sufield  and  Watts  there  was  no  ftmd  to  be 
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administered  as  there  is  here.  When  the  judge  is 
directing  bow  the  fund  is  to  be  diBti-ibuted,  the 
appellant  wants  to  hare  these  costs  allowed  out  of 
it!  FLord  Halsbuby  referred  to  Flower  v.  Lloyd, 
37  L.  T.  Eep.  419 ;  6  Ch.  Div.  297.] 

Humher  for  the  plaintiffs. 

As&ivvry  for  the  defendants  and  AUsnp. 

Lord  Halsbttbt. — I  am  of  opinion  that  this 
appeal  must  be  dismissed.  If  by  mistake  on 
order  has  been  drawn  up  which  does  not  express 
the  intention  of  the  court,  the  court  must  nave 
jurisdiction  to  correct  the  mistake.  But  this  was 
an  application  to  the  Yice-Chancellor  to  rehear 
an  application  and  alter  an  order  which  he 
intended  to  make,  but  which  it  is  said  he  ought 
not  to  have  made.  Even  when  an  order  has  been 
obtained  by  fraud,  it  has  been  held  that  the  court 
has  no  jurisdiction  to  rehear  it.  If  such  a 
jurisdiction  existed,  it  would  be  most  mischievous. 
The  fact  that  in  the  present  case  the  appUcation 
to  rehear  was  made  to  the  particular  judge  who 
made  the  order  is  immaterial.  For,  if  one  judge 
can  rehear  and  alter  the  order,  another  can.  Any 
application  which  may  be  made  to  the  Yice- 
Gnancellor  for  an  order  in  the  nature  of  a  supple- 
mental  order  is,  of  course,  still  within  his 
jurisdiction,  but  he  has  no  jurisdiction  to  rehear 
or  alter  ibis  order. 

LiNDLET,  L.J. — ^I  am  of  the  same  opinion. 
This  is  a  matter  of  some  importance  with  reference 
to  the  practice  and  procedure  of  the  court.  This 
is  not  an  application  to  alter  an  order  on  the 
ground  of  some  slip  or  oversight,  nor  is  it  a  case 
in  which  the  order  nas  not  been  drawn  up.  Here 
the  order  has  been  passed  and  entered,  and,  it 
expresses  the  real  decision  of  the  judge,  and  that 
bemg  BO,  the  judge  has  no  jurisdiction  to  alter  it. 
If  tins  summons  had  pi-oceeded  on  the  theory  that 
the  order  of  the  11th  July  was  right,  or  that 
circumstances  had  since  occurred  which  had 
rendered  a  supplemental  order  necessary,  the 
court  might  have  entertained  the  application; 
bat  this  summons  proceeds  on  the  theory  that 
the  order  made  on  the  11th  July  was  wrong.  In 
imy  opinion  it  is  of  the  utmost  importance  that 
there  should  be  a  finality  to  litigation  when  once 
the  order  has  been  completed.  The  appeal  must 
be  dismissed  with  costs,  but  without  prejudice  to 
any  appUcation  which  the  appellant  may  make  to 
the  Yice-Ghancellor,  that  the  costs  which  he  has 
been  ordered  to  pay  may  be  taken  out  of  the 
proceeds  of  the  sale  of  the  company's  assets. 

Smith,  L.J. — I  am  of  opinion  that  the  Vice- 
Chancellor  was  right  in  ai-nving  at  the  conclusion 
that  he  had  no  jurisdiction  in  this  matter.  This 
is  not  an  application  to  rehear  a  matter  before  the 
order  has  been  drawn  up  ;  nor  is  it  an  application 
to  vaiT  an  order  which  has  been  drawn  up  not  in 
accordance  with  the  order  pronounced  by  the 
judge;  nor  is  it  an  application  that  the  judge 
Aonld  make  an  order  supplemental  to  the  order 
drawn  up.  This  is  an  application  that  he  should 
rehear  the  matter  and  make  a  different  order. 
In  my  opinion  the  judge  had  no  jurisdiction  to  do 
that.  It  was  said  that  !North,  J.  had  decided  the 
contrary  in  Staniar  v.  Evans  {uhi  aim.).  But  at 
the_  date  of  that  decision  Be  Svffietd  and  WatU 
(ttM  tup.)  had  not  been  decided  by  the  Court  of 
I  -Appeal,  and  the  case  of  Be  The  St.  Nazaire  Land 
1       Contpany  Limited  {uhi  sup.),  upon  which  Fry.  L.J. 


relied  in  the  former  case,  was  not  brought  to  the 
notice  of  the  learned  judge.  Staniar  v.  Evans  is 
not  now  before  the  court.  If  it  wei-e,  in  my 
judgment,  it  would  require  reconsideration. 
Fry,  L.J.  put  the  law  on  the  right  foundation 
when  he  held  that  a  judge  ceased  to  have 
jurisdiction  over  a  judgment  or  order  when  once 
it  was  perfected.  In  mv  opinion  the  Yice- 
Chancellor  had  no  jurisdiction  to  do  what  he  was 
asked  to  do  in  this  case,  and  the  appeal  must  be 
dismissed. 

Solicitors  for  the  appellants,  T.  H.  and  T.  Bodds, 
Preston. 

Solicitors  for  the  plaintiffs,  Finch  and  Johnson, 
Preston. 

Solicitors  for  the  liquidators,  William  BraWr 
well,  Preston. 

Solicitor  for  Allsup,  Whitelieeul,  Preston. 


,  Thursday,  Dec.  13, 1894. 

(Before  Lord  Esheb.  M.B.,  Lopes  and  Biobt, 

L.JJ.) 

The  BLa-TY.  (a) 

appeal  fbou  the  pbobatb,  ditobce,  and 

adhibaltt  division. 

Charter-party — Demurraae  —  "  Running  days  " — 
How  computed — When  lay  days  to  eommenee. 

A  charter-party  provided  that  lay-days  were  to 
count  from  forty -eight  hours  after  the  arrival  of 
the  vessel  at  a  safe  anchorage.  The  vessel  arrived 
at  the  port  of  discharge  on  a  Saturday,  and  was 
ready  to  discharge  at  8.30  a.m.  The  defendants, 
the  consignees,  allowed  iJie  discharge  to  commence 
at  1  p.m.,and  it  went  on  continuously  tiU  10 a.m. 
on  the  following  Saturday  when  the  defendants 
refused  to  proceed  unless  the  plaintiffs  would  pay 
them  a  certain  sum  if  the  discharge  was  com- 
pleted on  that  day.  The  plaintiffs  contended 
that  the  lay  days  expired  on  the  Saturday,  and 
claim,ed  two  days'  demurrage. 

Held  {affirming  the  President),  that  "running 
days  ''  m^ant  calendar  days,  and  not  any  period 
of  twenty -four  hours ; 

Also  (reversing  the  President),  that,  as  the  discharge, 
by  consent  of  the  defendants,  had  commenced  on 
the  Saturday,  that  day  counted  as  a  lay  day, 
and  therefore  the  defendants  were  liable  for  two 
days'  demurrage. 

Appeal  from  a  decision  of  the  President  (Sir 
F.  H.  Jeune)  reported  ante,  p.  60. 

The  following  are  the  material  danses  of  the 
charter-party : 

2.  Orders  for  the  United  Kingdom,  Continent,  or  other 
■tipnlated  port,  nnless  given  on  signing  bills  o{  lading, 
are  to  be  given  at  Gibraltar  within  twelve  mnning  honia 
of  arrival,  or  lay  days — Sandaya  only  excepted — to 
connt. 

3.  The  charterer  has  the  right  to  order  the  steamer 
from  Gibraltar  to  Queenstown,  Falmouth,  or  Plymoath 
(at  master's  option)  for  final  orders  to  be  given  within 
twelve  nmniiig  hours  (twenty-foor  hoorg  at  Qneenetown) 
of  arrival,  or  lay  days — Sundays  only  excepted — to  count, 
for  the  United  Kingdom,  Continent,  or  for  other  stipu- 
lated Continental  ports  not  west  of  Havre,  paying  la.  per 
unit  extra  freight  over  and  above  the  rates  hereinafter 
stated. 

7.  Fourteen   running   days,   Snnd&ya,   Good   Friday, 

(a)  Bepotted  by  BAsa  Obckf,  Kaq.,  BarrUtarHLt-Law. 
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Easter  Monday,  Wbit  Monday,  and  Christmas-day 
•xoepted,  are  to  be  allowed  the  said  freighters  (if  the 
steamer  be  not  sooner  despatched)  for  loading  and 
unloading,  and  ten  days  on  demnrrage  over  and  abore 
the  said  lay  days  at  4d.  per  ton  of  the  steamer's  gross 
register  tonnage  per  mnning  day.  Lay  days  at  port  of 
loading  are  not  to  coont  before  the  23rd  Feb.  next  (new 
style)  nnless  both  steamer  and  cargo  be  ready  earlier. 
The  freighters  hare  the  option  of  cancelling  this  charter 
if  the  steamer  does  not  arrive  at  port  of  loading,  and  be 
ready  to  load  on  or  before  midnight  of  10th  March  next 
(new  style)  nnless  the  steamer  has  been  detained  waiting 
for  orders  as  to  loading  port  longer  than  six  horns — in 
whioh  case  the  date  last  mentioned  shall  be  extended  so 
far  as  to  cover  the  time  the  vessel  was  detained  for 
orders  over  and  above  the  six  hours,  and  if  by  reason  of 
snch  detention  the  vessel  is  prevented  reaching  her 
loading  port,  the  oliarterers  shall  pay  demnrrage  for 
each  day  detained  over  the  said  honrs,  whether  the 
vessel  is  ultimately  loaded  or  not. 

9.  c.  It  is  further  agreed,  that  at  Solina  the  steamer 
is  to  load  as  mnch  cargo  inside  the  bar  or  harbour  as 
she  can  safely  proceed  to  the  roads  with,  and  the 
remainder  is  to  be  shipped  in  the  roads  at  freighter's 
risk  and  expense,  but  in  the  latter  case  all  days  on  whioh 
lighters  are  unable  from  bad  weather  to  go  outside  are 
not  to  oomit  as  lay  days. 

12.  Should  the  steamer  be  ordered  to  discharge  at  a 
place  to  which  there  is  not  sufficient  water  for  her  to 
get  the  first  tide  after  arrival  withont  lightening,  and  lie 
always  afloat,  lay  days  are  to  count  from  forty-eight 
honrs  after  her  arrival  at  a  safe  anchorage,  for  similar 
vessels  bonnd  for  such  place,  and  any  lighterage  incurred 
to  enable  her  to  reach  the  place  of  discharge  is  to  be  at 
the  expense  and  risk  of  the  receiver  of  the  cargo,  any 
custom  of  the  port  or  place  to  the  contrary  notwith- 
standing, but  time  occupied  in  proceeding  from  the 
anchorage  to  the  port  of  discharge  is  not  to  count. 

T.  E.  ServMon,  for  the  plaintiffs,  in  support  of 
the  appeal. 

T.  G.  Carver,  eontn). 

Lord  EsHEB,  M,R. — ^This  charter-partj,  like 
most  of  them,  is  not  very  easy  to  construe  when 
it  comes  into  the  critical  hands  of  critical  lawyers, 
but  I  think  we  ought  to  construe  it  according  to 
a  business  view.  The  charter-party  does  not  fix 
specifically  any  time  when  the  unloading  is  to 
begin.  It  is  not  as  if  they  were  to  take  deliveiy 
imjmediatelj  on  the  ship  being  anchored  or 
immediately  on  the  ship  being  in  an  unloading 
berth,  or  anything  of  that  sort.  There  is  no 
express  moment  stated  in  which  the  unloading  is 
to  begin.  Then  it  is  to  begin  i^asonably ;  a 
reasonable  time  after  the  ship  has  arrived.  Now 
in  this  case,  when  you  begin  to  think  what  is 
reasonable,  there  comes  in  the  observation  of 
Quain,  J.,  that  in  this  charter-party  the  charterers 
are  to  have  as  the  case  turned  out  here  seven  lay 
days  at  the  port  of  discharge.    Apply  that  to  the 

fnestion  as  to  when  it  was  reasonable  to  begin. 
Ee  says  seven  lay  days  mean  seven  whole  lay 
days.  I  agree  with  him.  I  think,  therefore,  that 
if  nothing  else  had  happened  here  the  charterers 
were  not  bound  to  take  delivery  when  the  captain 
asked  them  to  take  delivery,  because  they  would 
not  have  the  whole  of  the  Saturday,  which  they 
were  entitled  to  liave,  and  they  might  have  said, 
"  No,  we  will  not  count  a  part  of  the  day ;  it  is  not 
reasonable  that  we  should.  The  lay  days,  there- 
fore, win  bej^  on  Monday."  When  the  days  did 
begin  I  cannot  entertain  any  doubt  that  the  days 
were  days,  and  that  to  go  into  the  superfine 
criticism  that  in  one  part  of  the  charter-party 


they  have  talked  of  forty -eight  honrs  cannot  alter 
the  plain  stipulation  that  they  are  to  have  seven 
days,  and  that  means  seven  whole  days — days  in 
the  ordinary  aense.    If  you  expand  it  that  would 
be,    if    nothing    else    had    happened,    Monday, 
Tuesday,  Wednesday,  Thursday,  Friday,  Satur- 
day, Monday.    That  is  what  it  would  be.    Seven. 
days  means  those  seven  days,  and  when  yon  talk 
of  Monday,  I  cannot  think  that  you  are  cartyii^ 
into  Monday  half  of  Tuesday.     Here,  althongb 
they  were  not  obliged  to  treat  Saturday  as  a  ky 
day,  let  us  see  how  they  did  treat  it.    The  captaia 
went  to  them  not  very  late,  I  think  early  in  the 
morning,  and  asked  them    to   come    and   take 
delivery.      They  said   "No."    They  were  right. 
They  were   not  bound,  I  think,  but  then  fliey 
changed  their  minds,  and  at  1  o'clock  they  do  go 
and  take  delivery.    What  is  the  meaning  of  that  Y 
The  captain  said,  "  Come,  agree  with  me  to  take 
delivery,"  and  they  did  agree  to  take  delivery,  and 
they  did  it.    Is  tuat,  or  is  that  not,  agreemg  to 
treat  the  Saturday  as  one  of  the  lay  days  ?    The 
lay  days  for  this  purpose  I  may  call  unloading 
days.    They  agree  to  treat  it  in  that  way.    I  think 
the  meaning  of  the  proposition  was,  "  Now  come 
here  and  treat  this  as  a  lay  day ; "  they  say  "  No  " 
at  first,  but  afterwards  they  agree  to  treat  it  as  a 
lay  day,  and  if  it  once  is  a  lay  day,  to  my  mind  it 
does  not  signify  how  much  of  it  was  left.    The 
whole  of  that  day  is  a  lay  day,  and  if  they  neither 
did  nor  could  take  delivery  during  half  of  it,  it  is 
only  one  time — it  is  a  lay  day.    I  say  it  is  only 
one  time  because  if,  for  instance,  on  the  Monday 
or  Tuesday  something  happens,  srich  as  a  storm 
of  rain,  so  that  it  would   have  been   extremely 
dangerous  to  a  cai-go  of  maize  or  wheat  in  bnlk 
to  be  landed  over  the  side  of  the  ship  in  the 
pouring  rain,  because  it  would  have  to  be  dried 
afterwards  or  it  would  be  spoilt ;   therefore  they 
might  have  been  prevented  upon  the   Tuesday 
from  taking  delivery,  but  that  is  their  misfortmie. 
It  is  the  charterer  who  must  pay  for  anytiiing  of 
that  kind;   therefore  on  the   Saturday,  if  tiiej 
chose  to  take  it  as  a  lay  day,  they  mast  take  ti» 
whole  of  it,  and  the  fact  that  they  did  not  take 
delivery  imtil  1  o'clock  does  not  prevent  them 
from  having  to  treat  the  Saturday  as  a  lay  day. 
There  was  an  advantage  to  themselves  to  be  taken 
into  account,  it  seems  to  me.    Being  a  cargo  of 
wheat  or  maize  in  bulk,  it  was  for  the  advanta^ 
of  the  consignee  to  get  such  a  cargo  as  that  out 
of  the  ship  as  soon  as  possible ;  first  of  all  because 
it  is  a  carTO  extremely  likely  to  heat  of  itself,  and 
secondly  hecause  it  is  a  cargo  that  will  easily 
damage  if  wet  comes  upon  it,  if  the  hatches  are 
open.    I  should  say  also,  as  regards  that,  if  the 
consignees  or  the  charterers  had  a  cargo  coming 
to  them  at  that  time,  and  in  that   position,  it 
would  be   an  advantage  to  them    to   have  the 
delivery  as  soon  as  possible,  and  I  cannot  help 
thinking  that  if  shipowners  are  to  use  their  crew, 
and  their  materials  and  implements  on  a  day 
when  they  are  not  obliged  to,  it  is  a  burden  upon 
them.    It  certainly  is  a  burden  upon  their  crew. 
So  that  I  cannot  think,  with  great  deference  to 
those  who  suggest  it,  that  you  can  say  that  this 
matter  makes  no  difference  to  the  ship  or  the 
consignee,  SiUd  is  to  be  treated  as  if  it  wffi  a 
mere  matter  of  courtesy.    I  cannot  help  thinking 
that  the  proper  inference  to  be  drawn  is  that  both 
sides  agree  to  treat  that  Saturday  aa  one  of  the 
lay  days,  and  if  so  it  did  not  signify  how  mud>  of 
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that  lay  day  waa  or  could  be  employed  by  the 
consiKnees  for  the  discharge  of  the  cargo.  I, 
ther^ore,  am  obliged  to  disagree  with  the  judg- 
ment given  by  the  President,  and  to  say  that  here 
the  lay  days  b^an  on  the  Saturday,  so  that  there 
must  be  two  demun-age  days,  and  the  shipownM: 
was  entitled  bo  to  treat  it,  and  to  have  judgment 
entered  for  him  for  the  amount  claimed. 

liOFES  and  Biobt,  L.JJ.  concurred. 

Appeal  aUowed. 

Solicitors :  Botterell  and  Boche ,-  Field,  Boseoe, 
and  Co.,  for  Batetons,  Warr,  and  Wimshurst, 
Liverpool. 


Thursday,  Deo.  13,  1894. 

(Betore   Lord    Esheb,   M.B.,   Lopes    and 

BlGBY,  L.JJ.) 

The  Osienta.  (a) 

appeal    fboh   the    pbobate,  divobce.    Am) 

ADMIBALTT  DIVISION. 
Necestarieg  —  Master's  liability  —  Maritime  lien 
on  ship — Merchant  Shipping  Act  1889  (52  £  53 
Vict.  0.  46),  8.  1. 
Dishuraementi  and  liaMliHea  of  the  mavter  of  a 
ship  which  give  rise  to  a  maritime  lien  are  those 
for  which,  by  virtue  of  hia  general  arUhority,  and 
without  express  authority,  he    ean  pledge  hia 
owners'  credit ;  and  a  liability  eanrwt  be  created 
■in  the  tnaster,  as  drawer  of  a  bill  of  exchange  in 
respect  of  necessaries,  within  the  meaning  of  the 
Merchant  Shipping  Act  1889,  for  the  purpose  of 
attaching  a  lien  to  the  ship. 
Appeal  from  a  decision  of  the  President   (Sir 
F.  H.  Jenne),  reported  71 L.  T.  Bep.  343. 

Biekford,  Q.C.  and  Dawson  Miller,  for  the 
plaintiff,  in  support  of  the  appeal,  referred  to  the 
lollowing  cases  in  addition  to  those  dealt  with  by 
the  President  {ubi  sup.) : 

The  Ocean,  2  W.  Rob.  368 ;  9  Jnr.  381  ; 

The  Caledonia,  Swabey,  17  ; 

The  Mary  Ann,  13  L.  T.  Bep.  384 ;  2   Mar.  Law 

Cas.  294  ;  L.  Bep.  1  Adm.  8  ; 
The  Olentana,  Swabey,  415  ; 
Webster  v.  Seekamp,  4  B.  &  Aid.  852. 

Sir  Walter  Bhillimore  and  Laing,  for  the 
interveners,  were  stopped. 

Lord  EsHEB,  M.Bi. — This  is  a  perfectly  easy 

case.  I  apprehend  it  has  been  common  knowledge 

for  nearly  200  years  that  the  captain  is  only 

authorised  to  pledge  his  owners'  credit  for  what 

may  be  caUed  "  things  necessary "  for  the  ship. 

He  is  only  authorised  to  pledge  Ms  owner's  credit 

for  them  if  he  is  in  a  position  where  it  is  necessary 

for  the  purposes  of  his  duty  that  these  things 

should  be  supplied,  and  he  cannot  have  recourse 

to  lus  owners  before  ordering  them.    In  respect 

of  what  disbursements  can  he  have  a  lien  upon 

ti»e  ship  ?    He  can  have  no  lien  upon  his  ship 

here.    He  can  only  give  a  bottomiy  Dond  on  the 

ship  where  the  necessity  arises  in  the  sense  which 

I  have  just  stated.    But  then  there  came  these 

™t8  of  Parliament,  which  say  he  should  have  a 

•1611  for  disbursements.    Now,  if  he  should  have 

*  lien  'waon.  the  ship,  then  the  ship  is  bound  to 

him,  and  it  seems  intolerable  to  suppose  that  the 

<»ptain  can  bind  the  ship  to  himseli  by  ordering 

Roods  which  he  was  not  authorised  to  order  at  all, 

(•)  Beporttd  br  Bi>!Ii  Orcmf,  Eiq.,  BaRii«ar«t-Law. 


so  as  to  pledge  his  owners'  credit  for  them.  The 
I'eal  meaning  of  the  word  "  disbursements "  in 
Admiralty  luriadiotion  is  disbursements  by  the 
captain  which  he  makes  himself  liable  for  in 
respect  of  necessary  things  for  the  ship,  for  the 
purposes  of  navigation,  which  he  as  master  of  the 
ship  is  there  to  carry  out — necessary  in  the  sense 
that  they  must  be  had  immediately — and  when 
the  owner  is  not  there,  able  to  give  the  order,  and 
he  is  not  so  near  to  the  captain  that  the  captain 
can  ask  for  his  authoritv,  and  the  captain  is 
therefore  obliged,  necessarily,  to  disburse  m  order 
to  carry  out  Ms  duty  as  master.  Here  we  have  no 
disbursements  made  by  the  master ;  we  have  no 
goods  ordered  by  the  master  at  all ;  we  have  no 
bability  of  the  master  in  respect  of  these  goods  at 
all  from  beginning  to  end.  He  is  not  liable  for  the 
price  of  the  coals.  It  may  be  that  the  bill  is  drawn 
for  the  exact  price,  but  he  has  no  liability  for  the 
coals.  What  ne  has  done  is  at  the  request  of  his 
owners,  to  make  himself  drawer  of  the  bill  of 
exchange  which  the  owners  were  to  accept,  but  it 
does  not  make  the  master  liable  to  anybciav  unless 
the  owners  dishonour  it  when  it  becomes  due,  and 
the  proper  notices  have  been  given.  That  is  not 
a  liability  in  respect  of  the  coals,  that  is  a  liability 
in  respect  of  ,the  bill  of  exchange.  It  is  not  a 
liability  incurred  by  him  in  his  office  as  master, 
but  by  his  being  the  drawer  at  the  request  of  his 
owners.     The  appeal  must  be  dismissed. 

Lopes  and  Biobt,  L.JJ.  concurred. 

Appeal  dismissed. 
Solicitors :  Botterell  and  Boche ;  Inee,  Colt,  and 
Inee. 


Nov.  30  and  Dee.  18, 1894. 

(Before  Lord  Halsbubt,  Lindlet  and 

Smith,  L.JJ.) 

The  Mecca,  (a) 

appeal   fbom    the    pbobate,   divobce,   and 

abmibalty  division. 

Necessaries — Juriadietion — Foreign  ship— Foreign 
port — Sigh  aeaa — Admiralty  Court  Act  1840 
(3*4  Vict.  c.  65),  «.  6.— Admiralty  Court  Act 
1861  (24  *  25  Viet.  e.  10),  s.  6. 

The  High  Court  of  AdmircUty  has  jurisdiction 

over  a  claim  in  respect  of  necessaries  supplied  to 

a  foreign  ship  in  a  foreign  port,  even  although 

that  port  be  not  upon  the  high  seas. 

The  India  (9  L.  T.  Bep.  234;  1  Mar.  Law  Cas, 

390 ;  33  L.  /.  234,  Adm.)  overruled. 
Appeal  from  a  decision  of  Bruce,  J. 

The  plaintiffs  were  respectively  Messrs.  Cory 
Brothers  and  Go.  Limited,  coal  merchants,  carry- 
ing on  business  in  London,  and  having  dep6ts  at 
Alexandria  and  Port  Said  ;  and  Antonio  Legem- 
bre,  also  a  coal  merchant,  of  Algiers.  The  defen- 
daats  were  the  Bamidieh  Steamship  Company 
Limited,  owners  of  the  Turkish  steamship  Mecca. 
In  March  1894  the  Mecca  was  supplied  by 
Messrs.  Cory  Brothers,  at  Alexandria  and  Port 
Said,  with  coals,  and  they  also  advanced  her  Suez 
Canal  dues  at  the  latter  place.  The  master  of 
the  Mecca,  W.  G.  CrocUiart,  gave  a  bill  of 
exchange,  dated  Alexandria,  March  6,  for  1761. 5«. 
for  the  coals  there  supplied,  and  another,  dated 
March  10,  for  1942.  Ss.  for  the  coals  and  dues  at 

(a)  Beported  by  Basil  Obcmp,  Eaq.,  Banlster-at-Ltw, 
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Port  Said.  The  bills  -were  payable  thirty  days 
after  ai^ht,  and  the  first  was  drawn  on  C.  A. 
Theodondi,  and  the  second  on  the  owners  of  the 
Xeeea,  both  at  Constantinople. 

In  Ang.  1894  the  Mecca  was  supplied  with  coals 
at  Algiers  by  the  plaintiff,  Antonio  Legembre,  and 
he  received  from  the  master  a  bill  drawn  upon 
his  owners,  and  dated  Aue.  28,  for  the  sum  of 
lOIt.  4«.  6d.,  payable  at  thirty  days  sight.  All 
these  biUs  were  dishonoured  on  presentation,  and 
notarial  charges  incurred  amounting  to  3/.  Ts.  At 
all  three  ports  the  coaling  is  done  by  means  of 
lighters.  At  Fort  Said  the  vessels  lie  in  the 
Ismail  Basin,  which  is  practically  part  of  the 
Canal;  at  Algiei-s  and  Alexandria  there  is  an 
open  roadstead  slightly  protected  by  breakwaters. 

The  plaintiffs  brought  an  action  against  the 
master  of  the  Mecca,  in  the  Queen's  Bench  Diyi> 
sion,  to  recover  the  amount  of  the  bills,  and  the 
master  in  chambers  allowed  him  to  defend  on 
pa3rment  of  400Z.  into  court.  This  was  paid  with 
a  denial  of  liability  as  regarded  the  claim  of 
Messrs.  Cory  Brothers,  on  the  ground  that  they 
had  been  paid  by  the  Turkish  owners  of  the 
Mecca,  but  admittmg  the  chum  of  Legembre. 

The  plaintiffs  also  instituted  an  action  in  rem 
in  the  Admiralty  Division,  and  the  defendants 
moved  that  the  proceedings  be  set  aside  or  stayed 
pending  the  determination  of  the  common  law 
action. 

Sect.  6  of  the  Admiralty  Court  Act  1840  (3  &, 
4  Vict  c.  65)  provides  that : 

The  High  Conrt  of  Admiralty  shall  have  inriBdiotion 
to  decide  all  claimi  and  demands  whatsoever  in  the 
nature  of  salvages  for  services  rendered  to  or  damage 
received  by  any  ship  or  seagoing  vessel,  or  in  the  natnre 
of  towage,  or  for  necessaries  snpplied  to  any  foreign  ship 
or  seagoing  vessel,  and  to  enforce  payment  thereof, 
whether  snoh  ship  or  vessel  may  have  been  within  the 
body  of  a  connty,  or  npon  the  high  seas,  at  the  time 
when  the  services  were  rendered  or  the  damage  received, 
or  necessaries  fnmished,  in  respect  of  which  sach  claim 
is  made. 

Sect.  5  of  the  Admiralty  Court  Act  18<)1  (24  & 
2-5  Vict.  c.  10)  provides  that : 

The  High  Conrt  of  Admiralty  shall  have  jnrisdiction 
over  any  elaim  for  necessaries  supplied  to  any  ship  else- 
where tJian  in  the  port  to  which  the  ship  belongs,  nnleas 
it  is  shown  to  the  satisfaction  of  the  conrt  that  at  the 
time  of  the  institntion  of  the  canse  any  owner  or  part 
owner  of  the  ship  is  domiciled  in  England  or  Wales. 
Provided  always,  that  if  in  any  sach  canse  the  plaintiff 
do  not  recover  201.  he  shall  not  be  entitled  to  any  costs, 
charges,  or  expenses  incurred  by  him  therein,  nnless  the 
judge  shall  certify  tiiat  the  canse  was  a  fit  one  to  be  tried 
in  tiie  said  oonrt. 

The  motion  was  heard  before  Bruce,  J.  on  the 
6th  Nov. 

Py^,  Q,  C.  and  Nelson  supported  the  motion 
on  behalf  of  the  defendants. 

Bucknill,  Q.C.  and  Gerard  Inee  for  the 
plaintiffs. 

Bbuce,  J.,  in  granting  the  motion,  said  that  so 
long  ago  as  the  India  (uhi  tup.)  Dr.  Lushington 
had  certaiiUy  intimated  an  opinion  that  the 
3rd  &  4th  Vict,  did  not  give  this  court  jnris- 
diction in  a  case  where  necessaries  were  furnished 
to  a  foreign  ship  in  a  foreign  port.  That 
authority  had  never  been  questioned  since, 
nor  had  this  court  ever  entertained  a  suit  for 
necessaries  so  furnished.    With  regard  to  the  Act 


of  1861  he  felt  himself  bound  by  a  long  series  oi 
decisions  which  held  that  it  applied  only  to 
British  and  Colonial  ships.  Then  it  was  intiinated 
by  council  for  the  plaintiffs  that  evidence  might 
be  adduced  to  show  that  Port  Said  was  not  in 
territorial  waters,  but  he  thought  it  would  require 
a  strong  affidavit  to  satisfy  the  court  that  it  was 
on  the  high  seas.  If  any  doubt  arose  on  that 
point  and  the  case  went  to  the  Court  of  Appeal, 
that  court  would  exercise  its  discretion  to  ulow 
affidavits  to  be  filed  to  show  that  Port  Said  v&s 
not  in  territorial  vraters. 
The  plaintiffs  appealed. 

Nov.  30.— BucintZZ,  Q.C.  and  Gerard  Iiue.  for 
the  plaintiffs,  in  support  of  the  appeal. — A  series 
of  cases  have  decided  that  before  1840  Ha 
Admiralty  Court  had  no  jurisdiction  with  respect 
to  necessaries  supplied  to  a  ship  under  asj 
circumstances : 

The  Heinrieh  Bjom,  52  L.  T.  Bep.  560  :  5  Asp.  Ibi. 
Law  Cas.  391 ;  11  App.  Gas.  270. 
It  is  now  settled  beyond  power  of  appeal  that 
supply  of  necessaries  does  not  give  a  maritime 
lien.  The  second  point  is  that  these  ports  wete 
on  the  high  seas.  [Lord  Halbburt  referred  to 
Beg.  V.  Cunningham,  32  L.  T.  Bep.  O.  S.  287 :  8 
Coi  C.  C.  104.]  See  the  old  statutes  of  Richard 
in  Beg.  v.  Keyn  (13  Cox  C.  C.  403 ;  L.  Bep.  i 
Exch.  Div.  63) : 

The  Neptune,  3  Hagg.  129  :  3  Knapp.  94  ; 

The  Pacific,  Br.  &  Lnsh.  243 ; 

The  India  (libi  sup.). 

Sect.  6  of  the  Act  of  1840  seems  to  draw  a  dis- 
tinction between  things  done  within  the  realm  and 
things  done  on  the  seas  ;  it  was  not  intended  to 
i-ob  the  Admiralty  Court  of  its  jurisdiction  over 
things  done  on  the  seas : 

The  Courier,  Lush.  541 ; 

The  Diana,  Lnsh.  539 ; 

Kennedy  on  Salvage,  p.  45. 
In  The  Wataga  (Swabey,  165)  Dr.  Lushington 
allowed  the  Act  of  1840  to  take  in  goods  supplied 
in  a  foreign  port.  [Lord  HALSBtTRT. — That 
would  seem,  if  correct,  to  carry  you  all  the  war. 
LiHDLET,  Ij.J.— The  Anna  (34  L.  T.  Bep.  8J»S:  'i 
Asp.  Mar.  Law  Cas.  237  ;  1  P.  Div.  253)  follows  TU 
Wataga,  and  pulls  you  through] : 

The  Flecha,  1  Spink,  438  ; 

The  Wett  Frieeland,  Swabey,  454. 

"High  seas"  means  all  that  body  of  wat«r 
surroTinding  the  coast  which  is  without  the  body 
of  the  county,  i.e.,  beiow  high- water  mark  : 

Oeneral   Iron  Screw   Collier  Company   v.  Sriiir- 
mannt,  29  L.  J.  877,  Ch.  ; 

The  Mali  Iro,  20  L.  T.  Bep.  681  :    3  Har.  Law  Cis. 
244  ;  L.  Bep.  2  Adm.  &  Ecol.  356  ; 

Reg.  V.  Anderion,  L.  Bep.  1  Cr.  Cas.  Res.  161 : 

The  Praneonia,  35  L.  T.  Bep.  721 ;  3  Asp.  Mar.  law 
Cas.  435;  2  P.  Div.  8. 
As  to  what  is  a  poi-t,  see  Coke's  Institutes, 
Part  iv.  p.  134.  The  India  (»6t  sup.)  was  not 
properly  decided,  and  this  motion  shonld  have 
been  dismissed. 

Pylce,  Q.C.  and  Nelson  for  the  defendants.— The 
proviso  in  the  Act  of  1861  does  not  seem  to  apply 
to  foreign  ships.  The  decision  in  The  Etta  A. 
Clarke  (8  L.  T.  Bep.  119 ;  Br.  &  Lnsh.  36)  has 
never  been  questioned.  Sect.  5  refers  to  British 
ships.  [Lord  HLalsbttrt. — You  wish  to  introduce 
by  construction  the  word  "  Brit^  "  in  every  case 
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■where  it  does  not  occur.]  Not  where  collision  is 
referred  to.  The  coals  were  certainly  not  supplied 
on  the  high  seas  at  Port  Said.  The  Mecca  was 
loaded  in  the  Ismail  basin,  which  is  an  ai-tificial 
body  of  water.  [Lord  Halbbttby  referred  to  the 
Temtorial  Waters  Jurisdiction  Act  1878  (41  &  42 
Vict.  c.  73).]  The  Wataga  and  The  Anna  are  not 
in  point: 

The  Sara,  61  L.  T.  Bep.  26  ;  6  Asp.  Mar.  Law  Cas. 
413  ;  14  A.  C.  209. 

Buehnill,  Q.C.,  in  reply,  referred  to 
The  Merchant  Shipping  Act  1854  (17  &  18  Vict. 

c.  104),  as.  476,  529; 
Bfg.  r.  Carr,  47  L.  T.  Bep.  450 ;  10  Q.  B.  Div.  76  ; 
The  Saxonia,  Lnah.  417. 

Judgment  was  reserved  and  delivered  on  the 
18th  Dec. 

Lord  Halsbubt. — The  (question  in  this  case 
arises,  as  to  coal  supplied  in  foreign  ports  to  a 
ship  now  here,  whether  the  Admii-^ty  Divi- 
sion has  jurisdiction  to  detain  the  ship  for  the 
price  ot  the  coals  so  supplied.  Pi-actically  it 
resolves  itself  into  the  question  whether  Dr. 
Lushington's  decision  in  tne  case  of  The  India 
(ubi  sup.),  is  to  be  followed  in  this  court.  In  the 
view  I  take  of  that  question  I  think  it  unneces- 
sary to  enter  into  the  cases  which  have  arisen 
between  the  Common  Law  Courts  and  the  Ad- 
miralty, and,  indeed,  I  wiU  assume  that  up  to  the 
year  1861  the  Court  of  Admiralty  would  have  had 
110  jurisdiction  in  this  case,  tiiough,  as  applicable 
to  the  supply  at  Alexandria  and  Algiers,  I  am  by 
no  means  prepared  to  say  that  the  high  seas  do 
not  include  those  places  of  supply :  but,  as  the 
Act  of  1861  appean  to  me  conclusively  to  dispose 
of  the  question,  I  would  rather  rest  my  judgment 
upon  the  language  of  that  statute.  Now  the  5th 
section  of  that  statute  provides  that  the  High 
Court  of  Admiralty  shall  have  jurisdiction  over 
any  claim  for  necessaries  supplied  to  any  ship 
elsewhere  than  in  the  port  to  which  the  ship 
lielongs.  Then  follow  qualifications  which  are 
immaterial  in  respect  of  tnis  case,  and  which  seem 
to  me  to  give  no  materials  for  qualifying  or  cut- 
ting down  the  generality  of  the  language  I  have 
wioted.  The  learned  judge  who  decided  The 
India  held  the  words  I  have  quoted  to  apply  to  a 
colonial  ship  in  a  foreign  port,  and  I  seai-ch  in 
vain  throughout  the  whole  statute  for  anything 
which  can  justify  the  construction  that  you  must 
imply  the  words  British  or  colonial  ship  in  the 
oth  section.  The  language  of  the  7th  section, 
"  any  ship,"  is  admitted  to  apply  to  any  ship  all 
o-ver  the  world,  and  I  am  wholly  unable  to  see 
why  the  same  words  employed  in  sect.  5  ought 
not  to  receive  an  equally  extended  application. 
It  cannot  be  alleged  that  the  statute  is  only  in- 
tended to  apply  to  British  ships,  inasmuch  as  it 
is  admitted  that  some  of  its  provisions  apply  to 
all  ships  anywhere.  Where  toe  Legislature  in- 
tended to  exclude  foreign  ships  and  to  apply  ite 
provisions  solely  to  British  ships  or  ships  in 
British  waters  it  has  been  careful  to  say  so  in 
terms  (see  secte.  8,  9,  and  11).  and,  upon  ordinary 
principles  of  construction,  where  the  Legislatui-e 
nas  enacted  something  in  respect  to  any  ship  and 
something  else  as  to  any  British  ship  it  would  be 
improper  to  assume  there  was  no  intentional  dis- 
'tinction.  Neither  is  it  possible  to  suggest  any 
reasonable  ground  for  the  supposed  bmitation. 
Dr.  Lusliington  seems  himself  to  nave  been  unable 


to  suggest  any  reason  for  it.  The  Act  itself  pro- 
fesses to  be  an  Act  for  the  extending  of  the  juris- 
diction of  the  High  Court  of  Admiralty,  and  the 
nature  of  the  thing  dealt  with  seems  to  me  to 
X>oint  in  the  direction  of  extension  rather  than 
restriction.  I  am,  therefore,  of  opinion  that  the 
decision  in  the  case  of  The  India  was  wrong. 
The  authority  of  Dr.  Lnshington  treating  of  such 
a  subject  makes  one  hesitate  to  overrule  a  deci- 
sion of  his,  particularly  when  it  has  remained 
unchallenged  for  so  many  years;  but,  on  the 
other  hand,  the  case  turns  upon  the  construction 
of  a  statute  only  thirty -three  years  old.  Reluctant 
as  one  may  be  to  disturb  a  decision  acquiesced  in 
so  long,  yet  that  decision  involves  principles  of 
construction  so  serious  that  I  think  it  is  the  duty 
of  the  court  to  pronounce  ite  disagreement  with 
them.  I  am  therefore  of  opinion  that  this 
appeal  should  be  allowed. 

LiNDLEY,  L.J. — The  question  raised  by  this 
appeal  is  whether  a  foreign  steamship  supplied 
with  coal  in  foreign  porte,  bat  which  snip  was  in 
this  country  when  this  action  was  commenced,  can 
be  proceeded  against  in  the  Admiralty  Division  of 
the  High  Court  for  the  price  of  such  coals. 
Without  investigating  the  early  history  of  the 
Admiralty  jurisdiction  in  civil  cases,  it  is  sufficient 
to  start  from  the  doctrine  well  settled  in  the  time 
of  Blackstone,  viz. :  (1)  That  the  Court  of  Ad- 
miralty had  no  jurisdiction  to  entertain  any  causes 
of  action  arising  within  the  precincte  or  body  of 
a  county ;  (2)  that  the  court  had  jurisdiction  over 
some  causes  of  action  arising  on  the  high  seas. 
(3  Bl.  Com.,  106).  I  say  "  some  "  because  their 
number  was  limited  to  what  are  commonly  called 
maritime  causes.  It  must  also  be  borne  in  mind 
that  the  Court  of  Admiralty  had  no  jurisdiction 
over  any  causes  of  action  arising  in  foreign  coun- 
tries beyond  the  seas,  but  not  on  the  high  seas. 
(Com.  Dig.  Admiralty,  F  3).  In  1840  an  Act  was 
passed  to  extend  the  jurisdiction  in  certain  causes 
of  action  (3  &  4  Yict.  c.  65,  sect.  6).  The  causes 
of  action  enumerated  are  salvage,  damage  to 
ships,  towage,  and  necessaries  supplied  to  foreign 
ships.  Necessaries  supplied  to  English  ships  are 
not  within  the  section,  and  the  jurisdiction  of  the 
coui-t  as  to  them  was  not  extended.  In  fact,  it 
had  none  :  (see  The  Two  Ellens,  26  L.  T.  Bep.  1 ; 
1  Asp.  Mar.  Law  Cas.  208  ;  L.  Eep.  4  Prob.  Caa. 
161.)  In  The  Robert  Pow  (Br.  &  Lush.  99)  Dr. 
Luahington  said  that  the  object  of  this  enactment 
was  to  give  the  Court  of  Admiralty  jurisdiction 
over  certain  causes  of  action,  although  they  might 
arise  within  the  body  of  a  county,  and  in  cases  of 
damage  he  confined  the  jurisdiction  to  collisions 
between  ships.  There  is  no  doubt  that  one  of  the 
main  objects  of  the  Act  was  to  extend  the  juris- 
diction as  above  stated.  But  this  was  not  all,  for, 
as  pointed  out  id  The  Heinrich  Bjom  (ubi  suj).), 
the  jurisdiction  to  entertain  a  suit  for  necessaries 
supplied  to  a  foreign  ship  was  confen-ed  for  the 
first  time,  and  it  was  confined  to  them.  The 
limited  construction  put  by  Dr.  Lnshington  on 
the  jurisdiction  of  the  court  in  cases  of  damage 
was  not  adopted  by  the  House  of  Lords :  (see 
The  Zeta,  68  L.  T.  Rep.  40 ;  7  Asp.  Mar.  Law  Cas. 
237  ;  (1893)  A.  C,  468.)  The  statute  wa«  held  to 
apply  to  other  cases  of  damage;  and,  what  is 
more  important  on  the  present  occasion,  the  Act 
was  held  to  define  the  jurisdiction  of  the  Court  of 
Admiralty  on  the  high  seas  as  well  as  within  the 
body  of  a  county.    The  expression  "high  seas" 
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wlien  need  with  reference  to  the  jorisdiotion  of 
the  Court  of  Admiralty  included  all  oceans,  seas, 
bays,  channels,  riTers,  creeks,  and  -waters  below 
low  water-mark  and  where  great  ships  could  go, 
with  the  exception  onl^  of  such  ptu^s  of  such 
oceans,  &g.,  as  were  within  the  Bodr  of  some 
county  :  (see  as  to  this  28  Hen.  8,  c.  15 ;  4  Inst., 
134;  Com.  Dig.  Admlty.,  E  7  (1)  (7)  (14) ;  Beg.  v. 
Anderson  (uhi  tup.) ;  Reg.  v.  Carr  {uhi  sup.).  A 
foreign  or  colonial  port,  if  it  was  part  of 
the  high  seas  in  the  above  sense,  would  be 
as  much  within  the  jurisdiction  of  the  Ad- 
miralty as  any  other  port  of  the  high 
seas.  The  jurisdiction,  however,  is  n^essaruy 
limited  in  Its  application.  It  can  only  be  exercised 
over  persons  or  ships  when  they  come  to  this 
country.  An  artificial  basin  or  dock  excavated 
out  of  land,  but  into  which  water  from  the  high 
seas  could  be  made  to  flow  would  not,  I  apprehend, 
be  in  any  sense  part  of  the  high  seas,  whether  such 
basin  or  dock  was  in  this  country  or  in  any  other. 
Apart,  then,  from  authority  and  on  general 
principles  of  law,  I  should  arrive  at  the  conclusion 
that  in  this  case  the  Court  of  Admiralty  had 
under  the  Act  of  1840  jurisdiction  to  proceed 
against  the  Mecca  when  in  this  country  for  the 
coals  supplied  to  her  in  Alexandria  and  Algiers, 
she  being  supplied  on  the  high  seas  at  those 

nces,  although  they  are  also  ports.  But  the 
in  at  Port  Said,  not  being  part  of  the  high  seas, 
the  Court  of  Admiralty  would  have  no  jurisdiction 
under  the  Act  of  1840  if  it  stood  alone.  The  sub- 
sequent Act  of  1861  has  again,  however,  extended 
the  jurisdiction  of  the  court.  This  statute  was 
passed  expressly  for  that  very  purpose.  Nothing 
can  be  wider  than  the  language  of  sects. 
4,  5,  6,  7,  and  10.  The  expression  used  in  them  is 
"any  ship,"  and  when  this  language  is  contrasted 
with  the  language  used  in  sects.  8,  9,  and  11,  in 
which  British  ships  are  expressly  mentioned,  the 
inference  is  very  strong  that  "  any  ship  "  means 
any  ship,  whether  British,  colonial,  or  foreign. 
Sects.  4,  5,  6.  7,  and  10  do  not  refer  to  the  high 
seas,  and  I  see  no  justification  for  limiting  the 
jurisdiction  conferred  on  the  court  by  these 
sections  to  ships  on  the  high  seas.  I  read  the 
sections  as  applying  to  any  ships  anywhere, 
although,  until  they  come  to  this  country,  they 
cannot  be  proceeded  against  here.  Sect.  5,  which 
deals  with  necessaries,  is  only  applicable,  it  is 
true,  to  some  ships — viz.,  to  those  supplied  else- 
where than  in  the  ports  to  which  they  belong  ; 
but  even  then  they  are  not  excepted  if  any  of 
their  owners  or  part  owners  are  domiciled  in 
England  or  Wales  when  proceedings  in  the 
Admiralty  are  instituted.  This  limitation,  how- 
ever, points  not  to  the  nationality  of  the  ship  nor 
to  any  distinction  between  high  seas  and  other 
places  not  on  the  high  seas,  but  to  the  port  of 
supply.  The  exception  includes  English  ships 
Bttpphed  at  the  ports  to  which  they  belong,  but 
the  larger  class  of  ships  from  which  the  exception 
is  taken  is  not  confined  to  other  English  ships,  but 
extends  to  all  ships.  If  the  ship,  whether  English, 
colonial,  or  foreign,  is  supplied  with  necessaries  in 
her  own  port  the  probability  is  that  there  are 
persons  there  to  whom  credit  is  given  and  who 
can  be  sued  there.  But  if ,  as  in  the  present  case, 
the  ship  is  supplied  in  some  other  place,  the 
supplier  of  necessaries  (if  he  does  not  obtain  cash 
on  delivery,  which  may  be  impossible)  is  veiy 
likely  never  to  get  paid  at  alL    There  is  good 


reason  therefore,  both  in  the  interest  of  the 
supplier  and  in  the  interest  of  the  shipowner,  for 
giving  the  supplier  a  remedy  aetunst  the  ship  if 
she  comes  to  this  country.  If  there  were  no  snch 
remedy  supplies  would  often  be  refused,  howerer 
urgenuy  required.  Apart,  then,  from  authoritr, 
I  am  of  opinion  that  under  this  statute  of  18S1 
the  court  would  have  jurisdiction  to  entertain  this 
action  for  the  coals  supplied  to  the  Mecca  in  the 
basin  of  Fort  Said  as  well  as  for  those  supplied  in 
the  ports  of  Alexandria  and  Algiers.  Even  if 
these  two  ports  are  not  parts  of  the  high  seas,  as 
I  think  they  are,  still  the  Act  of  1861  goes  farther 
than  the  Act  of  1840,  and  is  wide  enough  to  gire 
the  court  jurisdiction  to  arrest  the  ship  for  the 
price  of  i^e  coals  supplied  at  all  three  plaoes.  I 
turn  now  to  the  authorities,  and  I  find  that  in 
The  India  (uhi  sup.).  Dr.  Lushington  held  that 
even  under  the  Act  of  1861  the  Court  of  Admir- 
alty had  no  jurisdiction  to  entertain  a  suit  for 
necessaries  supplied  to  a  foreign  ship  in  a  foreign 
port.  The  same  learned  judge  had  expressed  an 
opinion  to  the  same  effect  in  The  Ocean  {vHn 
sup.),  decided  in  1845.  Dr.  Lushington.  howeverr 
decided  in  1856  that  the  court  had  jurisdiction 
under  the  Act  of  1840  to  entertain  a  suit  for 
necessaries  supplied  to  a  foreign  ship  in  a  colonial 
port.  The  Wataga  {ubi  sup.),  and  this  caaewas 
approved  and  followed  by  this  court  in  The  Antut 
(uSt  sup.).  The  same  point  had4)een  decided  in 
the  same  way  in  1854  as  regards  necessaries  sup- 
plied to  a  foreign  ship  in  the  Thames — The  Flecha 
(ubi  sup.).  Sect.  6  of  the  Act  of  1840  and  sect.  5 
of  the  Act  of  1861  and  these  decisions  show  that 
it  is  not  the  nationality  of  the  ships  which  i& 
important,  but  the  place  of  supply.  Unless,  how- 
ever, the  place  of  supply  is  the  port  to  which  the 
ship  belongs,  the  place  of  supply  is  not  made 
material.  But  the  authority  of  Dr.  Lushington 
on  all  Admiralty  matters  is  deservedly  so  high 
that  I  should  hesitate  long  in  differing  from  him 
on  the  construction  of  the  statutes  in  question  if 
the  House  of  Lords  had  not  held  that  he  construed 
the  Acts  of  1840  and  1861  erroneously  in  other 
cases.  It  was,  however,  so  held  in  The  Zeta  (uH 
sup.).  The  Sara  {uhi  sub.),  and  in  TJie  Heinrieh 
B}om  (vM  sup.).  These  decisions,  it  is  true,  do 
not  oveiTule  The  India,  they  relate  to  other 
matters — viz.,  damage  and  lien  for  necessaries, 
but  they  show  that  tiio  construction  put  on  the- 
statutes  of  1840  and  1861  by  Dr.  Lushington  was 
in  some  respects  incorrect.  Guided  by  these 
decisions  and  applying  my  own  mind  to  tiie 
statutes  in  question  I  have  arrived  at  the  conclu- 
sion that  the  decision  in  The  India  was  erroneous 
and  ought  no  longer  to  be  followed.  The  appeal, 
therefore,  must  be  allowed. 

Smith,  L.J.  concurred. 

Selicitors  for  the  appellants,  Ince,   CoU,  and 
Ince.     . 

Solicitors  for  the  respondents.  Lawless  and  Co. 
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July  26  and  27, 1894. 
(Before  Lord  Esheb,  M.B.,   Kit 
Smith,  L.JJ.) 
The.  Minnie,  (a) 


and 


APPEAI.  FROM    THE    PBOBA.TE,   DITOBCE,  AND 
ADHIBALTT  DIVISION. 

Collviion — Thmnet  estuary — South-west  Beach — 
Swin — Proper  course  of  navigation — Narrow 
channel — Begulations  for  Preventing  CoUitions 
at  Sea,  art.  21. 

JL  collision  hettceen  an  outgoing  and  an  incoming 
steamship  occurred  in  the  Swin  to  the  westward 
of  a  line  between  the  Maplin  Spit  Light  and  the 
middle  Lightship. 

Meld,  that  the  outgoing  steamer  was  to  blame  for 
breach  of  art.  21  of  the  Begulations  for  Pre- 
venting Collisione  at  Sea,  arid  that  she  ought  to 
have  kept  to  that  side  of  the  fairway  which  lay 
on  her  starboard  hand. 

'The  space  between  the  Middle  Lightship  and  the 
Middle  Sands  is  a  narrow  channel,  within  the 
meaning  of  art.  21  of  the  Begulations  for  Pre- 
venting Collisions  at  Sea. 

TThis  was  an  appeal  by  the  defendantB  in  a  collision 
action  in  rem  from  a  decision  of  Bruce,  J.,  find- 
ing the  defendants'  vessel,  the  Minnie,  alone  to 
blame. 

The  collision  occurred  about  11.30  p.m.,  on  the 
10th  Mm'  1894,  in  South-west  Beach,  above  the 
Swin  Middle  Lightship,  between  the  plaintiffs' 
steamship  the  Freda  and  defendants'  steamship 
the  Minnie.  The  Freda  was  proceeding  up  the 
channel,  and  the  Minnie  was  going  down.  The 
plaintiffs'  case  was,  that  the  .Freda  was  on  a  course 
«f  S.W.  by  "W.  J  W.  magnetic  below  the  Middle 
Lightship,  when  those  on  board  of  her  saw  the 
masthead  light  of  the  Minnie  between  two  and 
three  miles  £staiit,  and  bearing  about  two  points 
<m  the  port  how,  and  that  shortly  aiterwaros  the 
green  light  of  the  Minnie  came  into  view.  The 
Freda  was  kept  on  her  course  until  she  approached 
the  Middle  Lightship,  when  her  helm  was  star- 
boarded and  steadied,  and  she  passed  the  Light- 
ship to  the  southward  in  the  usual  course. 
Meanwhile  the  Minnie  had  drawn  ahead,  and  then 
across  the  bows  of  the  Freda,  and  was  well  clear 
on  the  starboard  bow  of  the  Freda  showing  her 
grvexL  and  masthead  lights,  and  in  a  position  to 
pass  starboard  aide  to  sUrboard  side.  The  Freda's 
helm  was  then  starboarded  to  put  her  on  a  course 
"for  the  West  Swin,  but  directly  afterwards  the 
Jtfinnie  opened  her  red  light,  and  although  the 
Fred/i  reversed  her  engines  and  steadied  hei*  helm, 
the  collision  occurred. 

The  case  of  the  Minnie  was,  that  she  was  pro- 
'Ceeding  on  her  course  for  the  Middle  Lightship, 
about  jr.E.  by  N.,  and  the  Freda  having  passed 
on  to  the  port  bow  of  the  Minnie,  and  got  nearly 
"two  points  on  the  bow,  at  a  time  when  the  vessels 
were  in  a  position  to  pass  clear  port  to  port,  sud- 
denly stazooarded  across  the  course  of  the  Minnie, 
*nd  so  caused  the  collision. 

Brace,  J.  fotmd  that  at  the  collision  the  two 
vesseb  were  a  little  to  the  westward  of  the  direct 
«onr8e  from  the  Middle  Lightship  to  the  East 
Haplin  Buoy,  that  the  Minnie  was  to  the  north- 
'ward  and  westward  of  her  course,  and  was  coming 
down  showing  her  green  light  to  the  Freda,  and 
^t  the  Freda  was  .  justified  in  following  the 

(a)  Bcportod  by  BcTUUt  AsPIMiXL,  E«q.,  Burister-at-Lnw. 


course  of  the  channel  under  the  starboard  helm, 
and  shaping  her  course  so  that  the  vessels 
might  pass  Starboard  to  starboard.  His  Lordship 
pronounced  the  Minnie  alone  to  blame  for  the 
collision. 

From  this  judgment  the  defendants  appealed. 

Sir  B.  Webster,  Q.C.  and  Aspinall,  Q.O.  (A. 
Pritchard  with  them)  in  support  of  the  appeal. 

Sir  Walter  PhiUimore  and  Butler  Aspinall, 
contra. 

Lord  EsHEB,  M.B.. — The  question  here  must 
be  what  is  the  proper  navigation  for  two  steam- 
ships, one  coming  in  from  the  sea,  and  the  other 
going  out  to  sea,  when  they  are  passing  each 
other  between  the  Middle  Lightship  and  the 
North-east  Maplin?  It  is  an  admitted  part  of 
that  navigation  that  they  are  both  to  pass  to  the 
eastward  of  the  Middle  Lightship,  but  the  space 
between  the  Middle  Lightship  and  the  Middle 
Sands  is  a  very  narrow  passage.  It  is  a  narrow 
passage,  not  within  the  river  Thames  so  as  to 
make  any  legislation  with  regard  to  the  river 
apply,  but  it  is  on  the  sea  approaching  a  port 
through  a  narrow  channel ;  and  in  my  opinion,  in 
those  circumstances,  the  2l8t  rule  applies.  The 
21st  rule  is  this :  "  In  narrow  channels  every 
steamship  shall,  when  it  is  safe  and  practicable, 
keep  to  that  side  of  the  fairway  or  midchannel 
which  lies  on  the  starboard  side  of  such  ship." 
If  they  do  bo  pass,  that  is,  if  they  keep  to  t£at 
side  01  the  fairway  or  midchannel  of  the  narrow 
channel  which  lies  on  the  starboard  side  of  the 
ship,  then,  of  course,  they  are  to  pass  each  other 
port  side  to  port  side.  That  follows  necesaatily. 
Therefore  ships  which  are  to  pass  through  this 
channel  between  the  Middle  Lightship  and  the 
Middle  Sands  ought  each  of  them  to  pass  through 
on  the  starboard  side  of  the  fairway  which,  I 
suppose,  is  the  centre  of  the  narrow  channel,  and 
so  pass  red  to  red,  or  port  side  to  port  side.  The 
space  is  all  clear,  and  the  ships  can  see  each 
other,  as  one  is  coming  in  and  the  other  is  going 
out,  in  plenty  of  time  for  both  of  them  to  judge 
whether  they  are  likely  to  meet  so  as  to  pass  each 
other  somewhere  between  the  Middle  Lightship 
and  the  North-east  Maplin  Buoy.  They  cannot 
see  the  sands,  which  narrow  the  channel,  but 
there  is  no  promontory  of  land  which  prevents 
them  from  seeing  each  other.  The  question  is, 
how  ought  they  to  navigate  P  Taking  first  the 
outward  vessel.  Before  she  gets  up  to  the  Middle 
Lightship,  she  is  in  a  narrow  channel.  The  narrow 
channel  does  not  begin  at  the  Lightship,  which  is 
at  the  narrowest  part.  We  are  advised  by  our 
nautical  assessors  that  the  outward  vessel  should 
steer  to  pass  the  East  Maplin  Buoy — I  think  by 
that  is  meant  the  Old  Maphn  Buoy,  which  had  a 
light  at  that  time,  that  is,  the  Maplin  Spit  Buoy 
— giving  it  half  a  cable's  length ;  then  she  should 
steer  for  the  Middle  Lightship,  keeping  it  slightly 
on  the  port  bow.  But  that  does  not  mean  that 
she  is  to  steer  for  the  Middle  Lightship  till  she 
gets  to  it,  because  then,  instead  of  being  on  the 
starboard  side  of  that  channel  between  the 
Middle  Lightship  and  the  Middle  Sands,  she  would 
be  as  far  as  she  possibly  could  be  on  the  port 
side.  Therefore  before  she  gets  there  she  must 
turn.  In  the  daytime  it  would  be  perfectly  easy 
for  her  to  turn,  because  she  would  see  the  Bell 
Buoy ;  but  at  night,  even  if  she  does  not  hear  the 
Bell  Buoy,  if  she  sees  the  light  of  the  Middle 
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Lightship,  she  would  know  that  before  she 
approaches  it  she  must  port  her  helm  so  as  to  get 
on  the  starboard  side  of  the  channel.  She  most 
port  her  helm  gradually  to  go  round,  so  as  to  keep 
on  the  east  side  of  that  middle  channel.  There- 
fore she  has  to  steer  for  the  Middle  Lightship 
until,,  in  the  davtime,  it  is  perfectly  easy  for  her 
to  see  the  Bell  Baoy — and  then  she  onght  to 
round  it  as  close  as  she  can ;  or,  at  night,  when 
she  has  gone  so  near  to  the  Middle  Light  that  a 
mariner  who  knows  the  chart  must  be  aware  that 
he  is  then  safe  with  regard  to  the  Bell  Buoy,  he 
ought  to  port  his  helm  so  as  to  keep  on  the  star- 
board side  of  that  narrow  channel.  That  was  the 
duty  of  the  Minnie.  The  inward  vessel  should 
pass  the  lightship  close,  and  then  steer  the  channel 
course,  keeping  the  Maplin  Spit  Light  a  little  on 
the  starboard  bow,  so  as  to  be  sa&  from  that ; 
and  though  for  her  own  safety  she  may  keep  the 
Maplin  Spit  Light  a  little  on  her  starljoard  dow, 
so  as  to  enable  her  to  pass  the  North-east  Maplin 
Buoy,  she  will  be  doing  nothing  wrong  with 
regard  to  the  other  ship  u  she  goes  more  to  the 
westward  than  that  line.  She  puts  herself  into  a 
difficulty,  but  not  the  other  Tessel,  by  doing  that. 
Therefore  she  ought  to  go  close  to  the  Middle 
Light,  which  is  for  the  purpose  of  giving  all 
possible  room  for  the  other  vessel  to  pass  her  port 
side  to  port  side.  When  she  has  passed  the 
Middle  Light  she  onght  not  to  go  to  the  eastward, 
but  may  so  somewhat  to  the  westward  of  the  line 
of  which  1  have  spoken.  That  being  the  proper 
navigation,  was  the  JIftnnie  to  the  westward  of 
that  line  P  That  is  a  matter  of  evidence  and  of 
fact,  and  is  not  a  question  for  the  nautical 
assessors.  It  is  for  us.  Upon  that  we  have  the 
evidence  of  the  man  on  the  lightship,  and  if  his 
evidence  be  correct,  it  is  impossible  for  us  to  sar 
that  the  learned  jndge  in  the  court  below,  with 
the  assistance  of  the  Trinity  Masters,  came  to  a 
wrong  conclusion  when  he  found  that  the  collision 
took  place  to  the  westward  of  that  line.  Argu- 
ments have  been  used  to  show  that  the  vessels 
after  the  collision  might  have  drifted  one  way  or 
the  other,  but  nobody  can  say  for  certain  how  they 
wonld  drift,  and  Bruce,  J.,  and  the  Trinity  Masters, 
having  come  to  the  conclusion  that  the  collision 
took  place  to  the  westward  of  that  line,  I  can  see 
nothing  which  enables  us  to  say,  or  justifies  us  in 
saying, that  itwas  wrong.  I  have  asked  the  nautical 
assessors  whether,  if  the  collision  took  place  to 
the  westward  of  the  line  of  the  Maplin  Spit  Buoy 
gas  light,  was  the  Minnie  on  the  wrong  side  of 
the  channel  with  regard  to  the  Freda ;  and  we  are 
advised  that  if  it  took  place  to  the  westward  of 
that  Une,  the  nautical  result  is  that  the  Minnie 
was  on  the  wrong  side  of  the  channel  at  the  time 
the  collision  took  place.  If  she  was  on  the  wrong 
side,  it  is  impossible  to  say  that  that  did  not  con- 
duce to  the  collision.  Therefore  that  puts  the 
Minnie  in  the  wrong.  If  she  got  on  the  wrong 
side  of  the  line  it  must  have  been  by  inadvertently 
starboarding  her  helm,  or  keeping  it  to  starboard 
longer  than  she  ought  to  have  done.  If  she  did, 
and  turned  too  short  into  the  bight,  it  seems 
to  me  clear  that  she  wonld  probably  show  her 
graen  light  to  the  Freda,  and  the  learned  judge 
has  found  on  the  evidence  that  she  did.  I  think 
she  did,  and  if  she  did,  and  showed  that  green 
light  on  the  starboard  bow  of  the  Freda,  I  cannot 
even  bring  myself  to  ask  the  question  of  the 
assessors,  because  I  cannot  doubt  that  the  Freda 


was  not  wrong  in  starboarding  her  helm,  and 
deciding  to  pass  as  she  did.  She  blew  two  whistles 
to  give  notice  of  what  she  was  doing,  and  I  think 
she  could  not  be  wrong  in  starboaroing  her  hehn 
then,  so  as  to  go  green  light  to  green  light.  She 
gave  notice  that  fliat  was  what,  under  the  drcum- 
stances,  and  in  consequence  of  the  place  where 
the  JIftnnte  was,  she  was  going  to  do.  That  the 
Minnie  was  found  too  far  to  the  westward  seems 
to  me  to  be  fortified  by  the  way  in  which  another 
vessel  passed  her.  That  vessel  passed  the  Mituiie 
green  to  green,  and  that  strongly  fortifies  the 
proposition  that  she  was  too  far  to  the  westward 
and  out  of  the  proper  part  of  the  channel,  and 
makes  me  feel  that  that  part  of  the  evidence  too, 
is  almost  conclusive  against  her.  I  do  not  think 
we  can  overrule  the  judgment  of  the  court  below, 
and  this  appeal  must  be  dismissed. 

Kay  and  Smith,  L.JJ.  concnrred. 

Appeal  diamitted. 

Solicitors  for  the   appdlants,  Pritehard   and 
Sons. 

Solicitors  for  the  respondents,  Thovnae  Cooper 
and  Co. 


HIGH    COURT   OF   JUSTICE. 

CHANCERY  DIVISION. 

Nov.  1,  3,  and  6. 1894. 

(Before  Chitty,  J.) 

Be  Neous.  (a) 

CosU — Preparation  of  agreement  for  lease — Agree- 
ment  for  letting  for  three  years — Taxation — 
Solieiiore'  Memuneration  Act  1881  (44  i  4& 
Viet.  c.  44),  M.  2,  i— General  Order  1882,  r.  2, 
ached.  1,  part  2. 

On  an  agreement  for  letting  for  a  term  not  exceed- 
ing  three  years,  Oie  leetor  t  solicitor  is  entiiUi 
to  the  scale  fee  under  sohed.  1,  part  2,  to  the 
General  Order  of  Aug.  1882,  wider  the  Solici- 
tors' Remuneration  Act  1881,  as  for  an  agree- 
ment for  a  lease.  The  lessor's  solicitor,  honing 
prepared  an  agrecTnent  for  letting  certain  pre- 
mises for  a  term  of  three  years,  delivered  a  bill 
with  items  in  respect  thereof  to  the  tenant,  whs 
obtained  an  order  to  tax  the  same.  The  taxing 
master  applied  the  first  scale  in  sehed.  1,  part  i, 
to  the  General  Order  to  the  transaction  and 
certified  for  the  scale  fee.  On  a  summons  l» 
review  the  taxation  .- 

Held,  that  the  scale  applied,  hut  that,  as  the  tenant 
was  not  {table  for  the  duplicate  or  counterpart, « 
reasonable  reduction  from  the  scale  fee  oughi  to 
have  been  made  in  respect  thereof. 

This  was  a  summons  by  a  lessee  to  review 
the  taxation  of  the  bill  of  ooste  of  the  lessor's 
solicitor. 

By  an  agreement  the  landlord  agreed  to  let, 
and  the  tenant  to  take  certain  room^  on  the 
second  and  fifth  floors  of  a  house  in  Bond-stieet, 
for  a  term  of  three  years  at  a  rack  rent.  The 
landlord's  solicitor  delivered  to  the  tenant  *& 
item  bill  of  his  costs  relating  to  the  agreement, 
and  the  tenant  therenpon  obtained  a  third-party 
order  to  tax  the  bilL  The  taxing  master  con- 
sidered  that  the  first  scale  in  part  2,  of  sched.  1. 
to  the  General  Order  tmder  the  SolicitorB'  Benin- 

(a)  Beport«d  bj  O.  WiLsr  Eras,  Eaq.,  Barriatar-M-Lkw. 
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neration  Act  1881,  applied  to  the  transaction  as 
being  an  agreement  for  a  lease,  and  allowed  the 
scale  charge  which  was  within  a  few  shillings  of 
the  amount  of  the  bill  as  delivered.  The  tenant 
objected  to  the  view  taken  by  the  taxing  master, 
contending  that  the  scale  did  not  apply  to  a 
tennncy  agreement  for  a  term  not  exceeding 
thi-ee  years,  and  that  the  costs  were  regulated  by 
scbed.  2,  and  took  out  a  summons  to  review  the 
taxation. 

WhUehome,  Q.C.  and  Edward  Ford  for  the 
tenant. — The  solicitor  having  delivei-ed  an  item 
bill  is  bound  to  have  it  taxed  in  that  form  : 

Re  Heather,  L.  Bep.  5  Ch.  694. 
The  agreement  in  this  ca.se  is  not  an  "  agreement 
for  a  lease  "  within  the  meaning  of  that  term  in 
part  2,  of  scbed.  1 ;  the  term  there  means  an 
agreement  for  a  lease  which  the  law  requu-es  to 
be  in  writing.  The  scale  charge  includes  the  costs 
of  the  cotmterpart,  for  which  the  tenant  is  not 
liable  to  pay,  and  therefore  the  scale  is  inappli- 
cable.   They  referred  to 

Re  Emamiel  and  Simmotula,    55  L.  T.  Bap.  79 ; 
33Ch.  Div.  40; 

Savery  v.  Enfidd  Local  Board,  68  L.  T.  Bep.  722  ; 
(1893)  App.  Cos.  218. 
Manson,  for  the  solicitor,  assented  to  a  reduction 
for  the  costs  of  the  counterpart. 

Chittt,  J.— The  taxing  master  has  applied  to 
this  transaction  the  first  scale  in  part  2,  of  sched.  1, 
to  the  General  Order  under  the  Solicitors'  B«mu- 
neration  Act  1881,  and  the  tenant  objects  to  the 
application  of  the  scale.  One  point  which  was 
itiised  by  Mr.  Whitehorne  was  foonded  upon  that 
which  took  place  before  the  taxing  master.  The 
solicitor  had  delivered  a  bill  on  the  footing  of  the 
scale  not  applying,  and  that  was  the  bill  referred 
to  in  the  order  for  taxation,  and  that  is  the  bill 
which,  it  is  contended,  the  tenant  is  entitled  to 
have  taxed  on  the  principle  on  which  it  was 
framed,  namely,  that  the  scale  did  not  a]^ply. 
Both  parties  adopted  the  view  that  it  was  an  item 
bill  which  had  to  be  taxed,  but  the  taxing  master 
considered  that  the  scale  applied  to  the  trans- 
action. It  is  contended  that,  even  if  the  taxing 
master  was  right,  he  could  not  under  the  circum- 
stances apply  the  scale,  and  the  case  of  Be  Heather 
(ubi  sup.)  was  referred  to,  where  it  was  held  that  a 
solicitor  ooold  not  withdraw  a  bill  which  he  had 
once  delivered.  It  was  said  that  the  solicitor  in 
this  case  was  bound  by  the  bill  which  he  bad 
dehvered,  and  therefore  he  must  submit  to  have 
the  bill  taxed  as  an  item  bill.  It  appears  to 
me  that  the  decision  in  Be  Heather  does  not  apply 
to  this  case.  According  to  the  present  practice, 
where  an  item  bill  is  taken  in  for  taxation,  and 
the  taxing  master  sees  that  the  scale  is  applicable, 
he  applies  the  scale  and  taxes  by  that,  and  this 
practice  seems  right.  The  taxing  master  is  bound 
to  tax  according  to  law,  and  bound  to  apply  the 
law  to  the  facts  and  circumstances  of  the  case. 
Although  the  solicitor  submitted  an  item  bill  in 
the  first  instance,  it  was  competent  for  him  to 
acknowledge  that  it  was  an  error  on  his  part ;  and 
to  have  the  bill  taxed  according  to  the  scale,  and 
this  is  what  has  been  done.  This  objection  cannot 
be  maintained.  The  next  point  is,  whether  this 
document  is  a  lease  or  an  agreement  for  ^  lease 
within  the  meaning  of  the  first  scale.  The  Court 
of  Appeal  in  Be  Emanuel  and  Simmonds  {uhi  rup.) 
pat  a  constmction  on  the  meaning  of  the  term 


"  agreemento  for  leases."  The  poinff  arose  on  a 
case  where  the  solicitor  contended  he  could  charge 
for  both  the  lease  and  the  agreement,  and  the 
only  point  decided  was,  that  the  solicitor  could 
not  make  a  doable  charge,  and  that  the  term 
"  agreements  for  leases  "  was  not  to  be  confined 
to  its  strict  technical  meaning  in  law,  but  included 
agreements  for  leases  on  which  the  parties  in- 
tended to  rely  as  sufficient  for  the  purpose  of 
stating  the  terms  on  which  the  property  is  held. 
The  argument  for  the  tenant  in  this  case  was,  that 
the  term  "  lease  or  agreement  for  a  lease  "  applies 
only  to  such  leases  or  agreements  for  leases  as 
the  law  requires  to  be  in  writing;  but  there 
are  no  words  to  justify  the  court  in  putting 
that  interpretation  on  the  material  parts  of  the 
schedule.  The  argument  is  really  founded  on 
supposed  cases  of  extreme  hardship,  and  the  con- 
tention is  that  the  words  ought  to  be  so  read  as 
to  exclude  these  cases  of  hardship.  The  term 
"  lease "  may  be  properly  used  to  denote  any 
demise  however  short  or  however  long.  It  is 
sufficient  to  refer  to  th6  1st  section  of  the  Statute 
of  Frauds,  which  enacte  that  parol  leases  shall 
have  the  effect  of  leases  at  'will  only,  with  the 
exception  (sect.  2)  of  leases  under  three  years  at 
two-thirds  rack  rent  at  least.  In  that  statute  a 
demise  by  parol  for  less  than  three  years  ia 
termed  a  lease.  The  statute  8  &  9  Yict.  c.  106, 
provides  that  a  lease  required  by  law  to  be  in 
writing  shall  be  void  in  law  unless  made  by  deed. 
The  argument  on  behalf  of  the  tenant  comes  to 
this,  that  the  scale  does  not  apply  except  to  leases 
which  the  law  requires  to  be  made  by  deed.  I 
cannot  find  leases  by  deed  mentioned  on  the  face 
of  the  schedule.  I  need  hai'dly  say  that  the 
schedule  applies  only  where  there  is  a  document. 
The  schedule  is  headed,  "  For  preparing,  settling, 
and  completing  lease  and  counterpart;"  it  is 
plain,  therefore,  that  there  must  be  a  writing ;  but 
it  does  not  follow  that  there  must  be  a  deed. 
That  its  application  is  not  confined  to  deeds  is 
'shown  plainly  from  the  fact  that  "  agreemento  for 
leases  are  mentioned,  and  having  regard  to  the 
interpretation  put  by  the  Court  of  Appeal  on  that 
expression,  I  cannot  put  the  construction'  con- 
tended for  on  behalf  of  the  tenant  on  the  schedule-. 
Although  in  common  parlance  there  may  be  a- 
difference  between  a  tenancy  and  a  lease,  I  cannot 
recognise  silch  a  difference  in  construing  these 
rules,  which  were  made  by  the  Lord  Chioicellor, 
the  Lord  Chief  Justice,  the  Master  of  the  Rolls, 
and  the  President  of  the  Incorporated  Law 
Society,  and  have  the  force  of  an  Act  of  Parlia* 
ment.  I  must  lay  cases  of  hardship  aside.  They 
seldom  arise.  If  a  cottage  is  let  at  7s.  a  week,  the 
parties  as  a  rule  do  not  need  to  consult  a  solicitor. 
The  rules  are  not  addressed  to  cases  of  that  kind. 
But  if  a  solicitor  is  consulted  as  to  the  preparation 
for  a  lease  of  less  than  three  years,  a  minimum 
charge  of  61.  does  not  seem  whoUy  unreasonable. 
Many  solicitors  would  not  insist  on  the  scale  in 
such  a  case.  In  the  letting  of  flats  many  special 
stipulations  are  inserted,  often  giving  rise  to 
litigation,  and  much  skill  is  required  on  the  part 
of  the  solicitor  in  settling  the  agreement.  I  can- 
not saj  the  minimum  charge  of  5Z.  is  so  excessive 
as  to  justify  the  court  in  toying  that  the  schedule 
applies  only  to  a  case  of  a  lettmg  which  the  law 
does  not  reciuire  to  be  by  deed.  I  think  the  docu- 
ment in  this  case  amounte  to  a  lease ;  but,  if  in 
consequence  of  the  parts  not  having  been  ex* 
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olumged  it  ia  to  be  looked  npon  as  an  aKreement  for 
a  lease,  then  it  comes  within  the  definition  given  by 
Cotton,  L.J.  of  such  a  docnment  where  the 
parties  do  not  intend  to  hare  a  more  formal 
mstroment.  The  remaining  point  is  as  to  the 
third-party  taxation.  The  general  rule  is,  that  as 
regards  the  solicitor,  the  third  party  stands  in  the 
position  of  the  party  chargeaole,  but  that  mle 
does  not  -prevent  the  taxing  master  from  con- 
sidering the  question  of  the  Uability  of  the  third 
party.  If  a  cestui  que  trust  taxes  a  solicitor's  bill 
-against  his  trustee,  he  is  allowed  to  point  out  on 
tioation  that  there  are  items  which  the  trustee 
cannot  charge  against  the  trust  estate.  This  is 
shown  by  the  case  of  Be  Brown  (16  L.  T.  Eep. 
729;  L.  Bep.  4  £q.  464).  Now  a  lessee  is  not 
bound  to  pay  for  the  counterpart.  The  first  sche- 
dule includes  the  counterpart.  The  decisions  show 
that  the  business  contemplated  by  the  rules  must 
be  wholly  perfected.  Tnere  is  included  in  the 
business  a  oounteipart,  and  it  is  plain  the  landlord 
must  pay  for  it.  The  taxing  master,  however,  in 
applying  the  scale,  has  necessarily  included  the 
chai^  for  the  counterpart  in  respect  of  which 
there  is  no  liability  on  the  part  of  the  tenant  to 
the  landlord,  and  it  was  argued  that  the  scale  could 
not  apply.  Now  these  rules  are  made,  as  stated 
by  Lord  Halsbury  in  Savery  v.  Enfield  Local  Board 
(vin  swp.),  to  avoid  dispute  and  discussion,  but, 
accordmg  to  the  argument,  although  the  landlord 
is  bound  to  pay  according  to  the  scale,  the  tenant 
is  not  so  bound.  When  a  tenant  enters  into  such 
a  transaction,  he  would  think  he  had  only  to  pay 
scale  charges,  and  then  he  would  be  told  he  must 
pay  non-scale  charges,  because  a  portion  of  the 
scale  charge  did  not  apply  to  him.  This  conten- 
tion dumot  be  sustained.  I  think  the  taxing 
master  was  right  in  taxing  this  bill  as  he  has  done, 
as  being  a  bill  which  the  undlord  has  to  pay ;  but 
there  is  a  novelty  as  regards  the  counterpart,  and 
seeing  that  the  tenant  is  liable  only  for  the  costs 
of  the  lease  he  should  have  made  a  reasonable 
reduction  for  the  coimterpart.  The  sums  which 
have  been  agreed  upon  for  the  counterpart  will 
be  deducted  from  the  bill  as  against  the  tenant. 
The  tenant  has  substantially  &uled,  and  must  pay 
the  costs  of  the  application. 

Solicitors :  Dauheny  and  Mead,  for  Smith  and 
Sons,  Weston-super-Mare ;   William  Negus. 


Nov.21and22.1894. 

(Before  Stibung,  J.) 

Basset  v.  St.  Lbvan.  (a) 

Will — Construction — Direction  to  disentail  and 
resettle — "  All  other  estates  and  hereditaments 
subject  to  the  limitations  of"  a  settlement — 
Money  liable  to  be  laid  out  in  purchase  of  lands 
to  be  settled  to  the  tises  of  the  saine  settlenvent. 

G.  L.  B.  by  his  will  directed  his  son  A.  F.  B. 
toithin  six  m^iths  of  the  testator's  death  or  of  his 
said  son  attaining  twenty-one  whichever  should 
last  happen  to  ej^eciually  disentail  the  manor  of 
T.,  and  certain  estates  in  the  county  of  Cornwall 
held  therewith  "  and  all  other  estates  and 
hereditaments  then  subject  to  the  lim,itations  of 
a  settlement  of  the  Srd  March  1854,  and  the  toiU 
of  J.  F.  B.  deceased  or  either  of  them  and  to 

(a)  B«port«dbT  JouN  Sanokrsok,  Eaq.,  BuTistar-«t-L«w. 


execute  an  ejftehuil  rtsetiUment  thereof"  to  On 
tuet  thereinafter  declared. 

O.  L.  B.  was  at  the  date  of  his  will  and  of  his  dealk, 
which  happened  tn  the  year  1888,  tenant  for  l^ 
and  A.  F.  B.  tenant  tn  tail  in  remauider 
expectant  on  the  death  of  Q.  L.  B.  of  the  laii 
manor  and  estates  under  the  settlement  of  18S1. 
Under  theprotrisians  of  that  settlem,ent  and  cf  On 
«nU  dated  the  Ibth  Jan.  1859  of  J.  F.  B.. 
large  sums  of  mon«y  trere  tn  the  hands  of  tit 
trustees  of  the  settlement  to  be  laid  out  in  tit 
piwrehase  of  other  lands  convenient  to  he  hdi 
therewith  to  be  settled  to  the  uses  of  the  settle- 
ment. 

Held,  having  regard  to  the  terms  of  the  mil  or 
G.  L.  B.  and  the  use  of  the  expression  "aU 
other  estates  and  hereditaments  wen  stMeetU 
the  limitations  of  the  settlement  of  the  SrdMarA 
1864,"  that  the  testator  was  referring  to  OuU 
which  was  to  become  vested  in  A.  F.  B.  bj 
virtue  of  the  limitations  of  the  settlemeiU,  asj 
consequently  that  a  proper  disentailing  assunaiee 
and  resettlement  must  include  the  funds  inOte 
hands  of  the  trustees  of  the  settlement. 

Be  Duke  of  Cleveland's  Settled  Estates  (69  L.  T. 
Bep.  735;  (1893)  3  Ch.  244;  62  L.  J.  955,  Ck.) 
discussed  and  applied. 

Thk  manor  of  Tehidy  and  certain  other  estates 
in  the  county  of  Cornwall  held  therewith,  were 
at  the  date  oi  the  will,  hereinafter  referred  to,  of 
Grustavus  Lambart  Basset,  and  at  the  date  of  hii 
death,  limited  in  strict  settlement  under  an  inden- 
ture of  settlement  dated  the  3rd  March  1854. 
Under  the  provisions  of  that  settlement,  and  of 
the  will  dated  the  15th  Feb.  1859  of  John  Francis 
Basset  deceased,  large  sums  of  money  were  in  the 
hands  of  the  trustees  of  the  settlement  to  be  hud 
out  in  the '  purchase  of  other  manors,  lands,  or 
hereditaments  in  fee  simple  in  possession  is 
England  or  Wales,  or  leaseholds,  or  copyholds, 
convenient  to  be  held  therewith  or  with  the  other 
settled  lands  to  be  settled  to  the  uses  of  the 
settlement. 

At  the  date  of  his  death,  hereinafter  mentioned, 
G.  L.  Basset  was  under  the  said  limitatioiis 
tenant  for  life  and  the  plaintiff  his  son  Arthnr 
Francis  Basset  was  tenant  in  t^l  in  remainder 
expectant  on  the  death  of  G.  L.  Basset. 

G.  L.  Basset,  being  desirous  that  A.  F.  Basset 
should  execute  a  re-settlement  of  the  fBnulv 
estates,  by  his  will  dated  the  6th  March  Idw 
provided  as  follows : 

Kow  I  do  hereby  deaire  and  direct  my  said  mo  A.  T. 
Basset  within  six  months  of  my  death  or  of  his  attuaisf 
the  ag6  of  twmtf -oae  years  wliiohever  shall  last  hs{ipeB 
to  Sffeotoally  disentail  the  said  manor  and  estates,  *n<i 
all  other  estates  and  hereditaments  then  sabjeot  to  tlit 
limitations  of  the  said  settlement  of  the  3rd  day  of  Manili 
1854,  and  the  said  will  of  John  Francis  Basset  or  eitlier 
of  them  and  to  execute  within  the  time  aforesaid  u 
effeotoal  re-settlement  thereof  to  the  uses  npon  tbe 
trasta  and  snbjeot  to  the  irawers  and  provisions  berni- 
after  deolared. 

The  testator  then  gave  directions  for  the  inser- 
tion in  the  resettiement  of  such  powers  and 
provisions  as  his  trustees  should  think  fit,  and 
gave  them  power  to  extend  within  certain  linut* 
tne  period  for  disentailing  and  resetlement,  and 
proceeded: 

I  hereby  fnrther  declare  that  in  ease  any  Act  of 
Parliament  should  be  passed  rendering  oompliaon  wit^ 
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the  afoireaaid  direction  impouible,  the  said  diiection 
Bball  be  deemed  to  be,  and  the  same  is  hereby  oanoelled 
and  revoked,  and  the  tnut  oontained  in  my  will  of  the 
said  surplus  proceeds  of  my  real  and  personal  estate 
for  my  said  son  absolntely  on  his  attainingr  the  s^  of 
twenlgr-one  years,  shall  take  effect  free  from  any  and 
every  gift  over  oonseqoont  on  non-oonplianoe  with  snob 
direction,  and  in  case  any  Act  of  Parliament  should  be 
passed  renderiogr  strict  and  entire  compliance  with  gnch 
direction  impossible,  but  not  preventing  some  partial 
compliance  therewith,  then  gnch  dirvetion  shall  be  com- 
plied with,  as  far  as  the  law  for  the  time  being  permits, 
and  saoh  compliance  shall  be,  and  the  same  is  hereby 
declared  to  be  a  complete  compliance  for  the  purposes 
of  vesting  in  my  said  son  the  absolute  ifltereet  in  the 
said  Burplns  proceeds  free  from  any  and  every  gift  over 
consequent  on  non-compliance. 

The  testator  then  devised  and  bequeathed  his 
residnary  real  and  personal  estate  to  his  trustees 
upon  trust  for  sale  and  investment,  and  to  pay 
certain  aiinnities,  and  proceeded : 

And,  subject  as  aforesaid,  I  direct  that  the  capital  of 
the  said  investments  shall,  in  case  my  son  Arthur 
Francis  Basset  shall  attain  the  age  of  twenty -one  years, 
and  shall  within  six  calendar  months  after  my  death  or 
his  attaining  the  age  of  twenty-one  years,  whichever 
shall  last  happen,  execute  the  disentailing  assurance  and 
resettlement  hereinbefore  directed,  be  held  in  trust  to 
raise  and  pay  thereout  [70001.  to  the  testator's  wife,  if 
living  at  the  time  of  execution  of  the  disentailing 
assurance  and  resettlement]  and  Kubjeot  thereto  that  the 
said  capital  or  the  residue  thereof  shall  he  held  upon 
trust  for  my  said  son  A.  F.  Basset  absolutely  .  .  .  , 
but  if  my  said  son  ,  .  .  shall  attain  the  age  of 
twenty-one  years,  and  shall  refuse  or  neglect  for  the 
space  of  six  calender  months  after  my  death  or  of  his 
attaining  the  age  of  twenty-one  years,  whichever  shall 
last  happen,  to  execute  or  shall  die  within  such  space  before 
executing  tiie  resettlement  hereinbefore  directed  to  be 
executed  by  him,  then  I  direct  that  the  capital  and 
income  of  the  investment  shall  be  held 

upon  trust  for  the  benefit  of  William  Henry 
Cfampion  and  his  issue  as  therein  mentioned. 

The  testator  died  on  the  25th  July  1888,  and  his 
wUl  with  three  codicils  not  material  to  this  case 
were  duly  proved  on  the  5th  Sept.  1888. 

In  1889  a  private  Act  of  Parliament  called 
"  the  Bassets  Estates  Act  1889  "  -was  passed, 
under  the  provisions  of  which  the  trustees  of  the 
settlement-  expended  10,400{.  in  the  purchase  of 
certain  chattels  and  effects.  Under  this  Act  the 
chattels  and  effects  were  to  be  held  on  the  usual 
tmsts  to  deliver  with  the  settled  lands ;  but  it 
was  provided  that  if  A.  F.  Basset  should  attain 
twenty-one  and  die  without  having  barred  his 
estate  in  tail  male  under  the  settlement  of  1854, 
then  the  ai-ticles  purchased  should  not  vest  in 
him  absolutely,  but  should  on  his  death  devolve 
as  if  he  had  died  without  attaining  twenty-one. 

A.  F.  Basset  attained  the  age  of  twenty-one 
years  on  the  29th  Jan.  1894,  and  by  an  indenture 
dated  the  16th  Feb.  in  that  year  he  barred  his 
sstate  tail  in  the  settled  lands,  and  also  barred  the 
jrtMM-entail  in  the  settled  moneys,  and  declared 
that  they  should  be  held  in  trust  for  himself 
absolutely. 

The  plaintiff  admitted  that  in  order  to  comply 
irith  the  condition  of  the  testator's  will  he  must 
bring  into  the  proposed  settlement  the  manor 
of  Tehidy  and  all  re^  estate,  which  was  in  specie 
to  the  use  of  the  settlement  of  the  3rd  JIfaroh  1854 
on  the  29th  Jan.  1894,  but  he  did  not  admit  that 
he  was  bound  to  bring  into  settlement  the  moneys 


in  the  hands  of  the  trustees  of  the  settlement  of 
1854,  and  liable  to  be  invested  in  the  purchase  of 
lands  to  be  settled  to  the  settlement  uses. 

The  summons  raised  the  question  (among 
others)  what  was  to  be  included  in  the  resettle* 
ment. 

Graham  Haatings,  Q.C.,  Ingh  Joyce,  and  B.  W. 
ChaUU  for  the  plaintiff. — The  first  question  raised 
on  this  summons  is  what  ought  to  be  included  in 
the  subject-matter  of  the  resettlement  to  be  made. 
by  the  plaintiff.  The  doctrine  of  equitable  con- 
version is  not  applicable  here.  It  is  restricted  to- 
the  parties  taking  under  a  settlement,  and  not- 
apphcable  in  the  interests  of  persons  taking  dehort  -■ 
the  settlement.  The  context  of  the  vrill  does  not 
favour  the  contention  that  there  was  any  inten- 
tion of  the  testator,  that  the  money  should  be 
re-settled.  The  testator's  object  was  to  preserve 
the  estate  to  the  Basset  family.  He  has  not 
described  the  personal  estate  by  words  applicable 
to  it,  and  there  is  nothing  to  show  that  he  had  it 
in  his  contemplation.  He  has  not  made  a  gift  of 
his  own  personal  estate  to  the  remaindermen  in 
case  his  son  refused  to  re-settle  the  trust  moneys 
in  question  for  their  benefit.  Equity  does  not  say 
that  money  liable  to  be  laid  out  in  the  purchase- 
of  lands  is  a  hereditament,  but  orders  it  to  be 
paid  to  the  heir.  The  word  ''  hereditament " 
means  anything  capable  of  being  inherited  at 
common  law.  The  case  of  Leach  v.  Jay  (39  L.  T. 
Bep.  242 ;  9  Ch.  Div.  42 ;  47  L.  J.  876,  Ch.)  shows 
that  technical  words  of  law  occurring  in  a  will, 
must  be  construed  according  to  their  strict 
meaning.  Be  Duke  of  Cleveland's  Settled  Eetatea- 
(69  L.  T.  Rep.  736;  (1893)  3  Ch.  244;  62  L.  J. 
955,  Cb.)  is  not  in  point  here,  except  so  far  as  it 
states  generally  the  limits  within  which  the 
doctrine  of  equitable  conversion  is  applicable. 
They  referred  also  to 

Chandler  v.  Pocoei,  43  L.  T.  Eep.  112 ;  15  Ch.  Div.. 
491: 

Curteu  V.  Wormald,  40  L.  T,  Bep.  108  ;  10  Ch.  Div.- 
172; 

Aekroyd  v.  Smithton,  1  Wh.  &,  T.,  6th  edit,  1027. 
Giffard,  Q.C.  and  B.  F.  Norton  for  the  trustee* 
of  the  settlement. — The  testator's  directions  are 
that  whst  is  to  be  disentailed  must  be  re-settled. 
Money  in  the  hands  of  trustees  to  be  laid  out  in 
the  purchase  of  land,  must  be  treated  as  real 
estate. 

Guidot  v.  Ouidot,  3  Atk.  254 ; 

Re  Chreave»'  Settlement  Tnuts,  48  L.  T.  Bep.  414; 
23Ch.  Div.  313; 

Re  Duke  of  Cleveland'e  Settled  Eelatee,  69  L.  T.  Bep. 
737  ;  (1893)  3  Ch.  260. 

Leaeh  v.  Jay  {ubi  sup.)  was  a  case  dealing  with  the 
word  "  seisin,*'  a  term  of  far  stricter  meaning  than 
hereditament.  The  condition  for  forfeiture  of 
residue  in  the  wiU  is  a  condition  precedent.  The 
provisions  as  to  satisfaction  of  the  testator's  direc- 
tions in  the  case  of  legislation  rendering  complete 
or  partial  performance  impossible,  does  not  make 
it  a  condition  subsequent.  We  rely  on  the  judg- 
ment of  the  Court  of  Appeal  in  Be  Duke  of 
Cleveland's  Settled  Estates  {ubi  sup.). 

W.  Freeman  for  TFilliam  Henry  Campion  and 
his  issue. 

Hastings  in  reply. — It  is  hardly  credible  that 
the  money  was  not  in  tibe  mind  of  the  testator. 
The  case  before  Lord  Hardwicke  {Qaidat  v. 
Quidot,  3  Atk.  254)  turned  entirely  upon  ilieword 
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"land."  Be  Oreave't  SettUnuni  TnuU  did  not 
cany  the  matter  any  farther.  This  is  an  attempt 
to  impose  a  fetter  on  Arthur  Basset  which  is  not 
justified  bj  the  terms  of  the  will.  We  submit 
that  a  proper  and  effectual  resettlement  may  be 
made  in  accordance  with  the  testator's  directions, 
without  including  the  moneys  in  the  hands  of  the 
trustees. 

Stiblino,  J. — The  question  with  which  I  bare 
to  deal  is  this,  namely,  what  property  is  to  be 
comprised  in  the  disentailinff  deed  and  resettle- 
ment which  the  testator  desires  and  directs  his 
son  Arthur  Francis  Basset  to  execute  within  the 
period  prescribed  by  the  testator's  will.  Before 
stating  more  fully  the  question  to  be  decided,  it 
may  be  desirable  to  refer  to  some  of  the  other 
provisions  contained  in  the  will,  which  it  may  be 
thought  may  have  some  bearing  upon  it.  The 
testator  gives  some  legacies  and  devises  and 
bequeaths  all  the  residuary  real  and  personal 
estate  to  which  at  his  death  he  should  be  entitled 
upon  trust  for  conversion  and  investment,  and 
then  he  directs  the  trustees  to  stand  possessed  of 
the  investments  in  trust  out  of  the  income  to  pay 
certain  annuities  and  then  he  proceeds:  [His 
Lordship  then  read  the  provisions  of  the  testator's 
will  above  set  out  as  to  the  disposal  of  his 
residuary  real  and  personal  estate,  and  continued :] 
The  only  thing  which  I  need  remark  as  to  the 
gifts  over  of  the  residuary  estate  is  that  they  are 
not  in  any  way  in  favour  of  the  persons  for  whose 
benefit  the  resettlement  of  the  Basset  estates 
was  directed.  There  is  a  clause  which  has  been  a 
good  deal  referred  to  in  the  argument  which 
provides  for  the  event  of  an  Act  of  Parliament 
being  passed  rendering  compliance  with  the 
directions  either  wholly  or  in  part  impossible. 

iHis  Lordship  then  read  the  clause  in  question.] 
?here  are  one  or  two  other  passages  in  the  will 
which  may  be  referred  to.  I  mention  them  only 
to  show  that  I  have  not  forgotten  the  argument 
iounded  on  them.  There  the  testator  makes  use 
of  the  phrase  to  which  he  had  given  an  express 
meaning  in  the  first  clause  of  his  will,  namely 
the  term  "  Basset  Estates,"  but  I  think  that  really 
and  ti-uly  I  do  not  get  much  help  from  any  of 
those  passages,  and  that  the  real  question  which  I 
have  to  consider  is,  what  is  the  meaning  of  the 
direction  contained  in  the  will  to  efractually 
disentail  tlie  said  manor  and  estates  and  all  other 
the  estates  and  hereditaments  then  subject  to  the 
limitations  of  the  said  settlement  of  the  %:d  March 
1854.  Now,  first  of  all,  the  question  arises,  are 
the  funds  in  question  comprised  in  the  words 
"  the  said  manor  and  estates  P  "  If  the  will  had 
stopped  there  I  should  have  felt  great  difficulty 
in  holding  that  they  were.  The  manor  and  estates 
which  are  referred  to  previoualy  are  the  manor  of 
Tehidy  and  certain  estates  in  the  county  of 
Cornwall  and  it  does  not  seem  to  me,  at  all  events 
in  the  absence  of  a  context,  that  I  ought  to  extend 
the  meaning  of  these  words  to  include  fimds 
which  although  they  are  liable  to  be  invested  in 
the  purchase  of  land  need  not  be  applied  in  the 
purchase  of  land  in  the  county  of  Cornwall.  It 
would  require  as  it  appears  to  me  some  context  in 
the  will  to  enable  me  to  give  such  an  effect  to  the 
words,  but  in  truth  it  is  not  contended  that  these 
words  have  the  effect  of  making  the  funds  in 
question  subject  to  the  direction  to  disentail.  The 
words  which  are  relied  on  are  those  which  follow : 
"  and  all  other  the  estates  and  hereditaments  then 


subject  to  the  limitations  in  the  said  settknient 
of  the  3rd  March  1854,"  and  what  is  contended 
is  that  these  funds  are  estates  or  hereditamoits 
which  at  the  time  when  Arthur  Francis  Bsaset 
attained  his  age  of  twenty-one  years,  were  snbjert 
to  the  limitations  of  the  aetUement  of  the  M 
March  1854.     Now,  first  of  all  let  me  conader 
what  is  the  meaning  of  the  word  "  hereditament." 
In  Sheppard's  Touchstone  at  page  91 1  find  tliis 
statement :   "  The  word  '  heremtament '  is  of  u 
large  extent  as  any  word,  for  whatsoever  may  be 
inherited,    be  it  corporeal  or    incorporeal  re&L 
personal  or  mixed  is  a  hereditament."  Mr.  Cballis 
in  his  very  able  argument  remarked  that  that 
meant  capable  of  being  inherited,  and  that  those 
words  must  be  read  as    "whatsoever   may  be 
inherited  according  to  common  law ;"  and  he  trdj 
said  that  these  funds  in  question  were  not  capable 
of  inheritance  at  common  law.     I  think  that  that 
remark  is  well  founded.    But  the    question  is 
whether  I  ought  in  construing  the  will  to  put  sach 
a  construction  upon  the  words  't*    Certainly  the 
court  has  in  recent  times  gone  a  considerable 
length  in  putting  a  strict  construction  upon  what 
may  be  ciuled  terms  of  art.    A  striking  example 
of  this  was  that  case  which  was  referred  to  in  the 
course  of  the  argument.  Leach  v.  Jay  {uhi  tup.ym 
which  a  person  seised  of  freehold  houses  died 
intestate  m  1864  leaving  his  sister  his  sole  faoress 
at  law.     Upon  R.'s  death  his  widow  wrongfully 
entered  into  possession  and  remained  in  poesessiQa 
until  her  death  in  1869,  when  her  devisees  entered. 
A.   died  in    1871  without   ever  having  entered 
into  possession  of  the  property  having  devised  to 
L.  all  real  estate  (if  any)  of  which  she  might  die 
seised.      Then    an    action  was    brought   by  L. 
against  the  devisees  of  B.'s  widow,  and  it  yru 
held  on  demurrer,  it  being  a  decision  of  the  Court 
of  Appeal,  affirming  a  decision  of    Sir   George 
Jessel,  the  Master  of  the  Bolls,  that  "seisin,'" 
being  a  purely  technical  word,  and  there  being  no 
quaUfying  context,  must  be  construed  acooroing 
to  its  technical  meaning,  and  that  as  A.  at  the 
time  of  her  death  had  no  seisin  at  law  or  in  fact, 
the  property  did  not  pass  under  her  devise.     The 
decision  is  based  upon  this,  that  (as  was  said  bj 
James,  L.J.  in  the  Court  of  Appeal)   the  word 
"  seisin  "  was  one  of  the  technical  words  in  out 
law.    I  do  not  think  in  the  absence  of  authoii^ 
that  it  would  be  right  in  me  to  put  such  a  strict 
construction  on  the  word  "  hereditamente."    Bnt 
I  have  not  really  to  consider  in  this  case  whether 
I  ought  in  strictness  so  to  do  or  no,  because  the 
wor<u  ai-e  estates  and  hereditamente,  and  what- 
ever amount  of  technicality  may  attach  to  the 
word  "  hereditamente,"  I  do  not  think  any  such 
technicality  can  attach  to  the  word  "estates." 
Now  by  way  of  illustration  of  the  effect  of  the  use 
of  such  words,  I  may  refer  to  a  case  which  ■was 
put  in  argument :   suppose  that  in  the  present 
case  Mr.  Gustavus  Lamoert  Basset,  the  testator, 
had  had  an  ultimate  remainder  in  fee  reserved  to 
hinself  in  the  settlement  of  1854,  although  he  had 
not  in  fact  because  it  was  reserved  to  his  brother 
— but  suppose  for  the  sake  of  the  illustration  there 
had    been    an    ultimate    limitation    to  him  the 
testator  and  his  heirs,  and  suppose  further  tiiat 
Mr.  Gustavus  Lambart  Basset  instead  of  making 
bis  will  in  the  terms  in  which  he  did,  had  derised 
the  said  manor  and  estetes,  and  all  other  ibt 
estates  and  hereditamente  at  his  death,  subject  to 
the  limitations  of  the  said  settlement  of  tjie  3rd 
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March  1854,  would  or  would  not  the  estate  and. 
interest  of  Mr.  OuBtayns  Lambart  Basset  in  the 
fnnds  which  are  liable  to  be  hud  out  in  the 
purchase  of  land  pass  under  the  deyise?  Mr. 
Challis,  as  I  understood  him,  conceded,  and  I 
tiiink  rightly  conceded,  havine  regard  to  the 
authorities,  that  under  such  a  devise  the  interest 
of  Mr.   Gustavus   Lambart  Basset  would  have 

EBSsed.  I  do  not  think  that  anything  else  could 
are  been  expected,  haying  regard  to  the  decision 
of  the  Court  of  Appeal  in  the  case  of  Be  Duke  of 
Cleveland's  BettUd  EttaUt  {vM  sup.).  There  the 
late  Duke  of  Cleveluid  was  entitled  under  a 
settlement  for  life  with  remainder  to  his  first  and 
other  sons  in  tail  with  remainder  over,  and  by 
virtue  of  the  dealing  with  those  remainders  over 
at  the  date  of  his  will,  the  duke  had  become 
entitled  in  remainder  expectant  upon  his  own 
death  and  in  default  of  issue,  which  event 
happened  to  the  remainder  in  fee  simple  in  those 
estates.  These  were  funds  which  had  arisen  from 
the  sale  of  land  subject  to  the  settlement,  and 
which  were  liable  to  be  re-invested  in  the  purchase 
of  land  not  confined  to  any  county  in  Elngland, 
but  anywhere.  That  being  so  the  duke  made  his 
will  by  which  he  devised  certain  specified  estates, 
and  "all  the  manors,  advowsons,  and  other 
messuages,  lands,  and  hereditaments  in  the 
counties  of  Middlesex,  Durham,  Northampton, 
Salop,  and  Stafford  or  any  such  counties,  which  at 
my  death  I  shall  be  entitled  to,  or  have  power  to 
dispose  of  for  an  estate  in  fae  simple,  legal  or 
equitable,  to  the  use  of  trustees  upon  trust  to 
settle  them  as  therein  mentioned."  Then  after  a 
devise  of  the  real  estate  in  other  counties,  and 
giving  certain  pecuniary  and  specific  legacies,  he 
devised  and  bequeathed  "all  the  real  and  personal 
estate  not  hereinbefore  or  otherwise  disposed  of, 
to  which  at  my  death  I  shdl  be  beneficially 
entitled,  or  over  which  I  shall  have  any  genenu 
power  to  dispose  beneficially  by  will  to  irustees 
•upon  trust  for  the  benefit  of  the  Hay  family." 
Then  a  question  arose  under  which  of  these  gifts 
contained  in  the  will  certain  funds  which  had 
arisen  from  the  sale  of  the  Staffordshire  estates 
passed.  In  the  Court  of  Appeal  the  judgment 
was  delivered  by  Lindley,  L.J.,  and  after  stating 
what  the  property  in  question  was,  his  Lordship 
says  this :  "  The  testator  had  no  children,  but  he 
could  not  in  his  lifetime  call  upon  the  trustees 
to  pay  the  money  over  to  him.  He  could, 
however,  have  disposed  of  the  reversion  by  deed 
«r  will,  and  he  could  not  have  treated  his  rever- 
sionary interest  in  the  money  either  as  real  or  as 
^rsonal  estate  as  he  might  have  thought  proper. 
Had  he  died  intestate  the  money  would  have 
devolved  npon  his  heir-at-law.  All  this  we  take 
to  be  clear."  Then  he  goes  on  to  state  what  is 
'the  question  with  which  they  had  to  deal,  and  at 
the  bottom  of  p.  249  (1893)  3  Ch.)  (69  L.  T.  Rep. 
<37)  his  Lordship  says  this :  "  First,  can  the 
Moneys  be  regarded  as  lands  at  all.  We  have  no 
■doubt  they  can.  The  trustees  were  bound  to  lay 
the  money  out  in  land  unless  directed  not  to  do 
•0  by  some  person  entitled  to  give  such  a  direc> 
turn.  The  testator  might  have  given  such  a 
direction  by  his  will  or  even  prospectively  in  his 
lifetime,  for  after  his  death  without  issue  he  was 
jnarter  of  the  fund.  But  in  the  absence  of  any 
uidicated  intention  by  him  to  treat  the  fund  as 
personal  estate,  the  fund  ought  to  be  regarded  as 
land  at  the  time  of  his  death,  and  as  land  which 


he  had  power  to  dispose  of  in  fee.  Then  he  refers 
to  and  makes  some  observations  upon  the  judg- 
ment of  Sir  George  Jessel,  M.R.  in  Chancer  v. 
Pocock  and  expresses  some  disagreement  with 
him.  But  he  refers  to  the  oldest  authorities,  such 
as  Otiidot  y.  Ouidot,  and  Fry,  J.  in  Be  Greaves' 
Settlement  Trusts  as  showing  cleai'ly  what  is  the 
true  view  of  the  law.  These  cases  have  been  cited 
to  me  to  day  and  they  bear  out  as  it  seems  to  me 
the  view,  if  I  may  be  allowed  to  say  so,  expressed 
by  Lindley,  L.J.  in  Be  Duke  of  Cleveland's  Settled 
Estates,  namely,  that  these  moneys  might  be 
regarded  as  lands  in  a  will.  Therefore,  it  seems 
to  me  they  may  be  equally  regarded  as  estates  or 
hereditaments.  From  the  point  of  view  of  equity 
these  moneys  are  subject  to  an  imperative  trust 
for  investment  in  land,  and  are  therefore  capable 
of  descending  or  of  devolving,  to  use  the  word 
used  by  Lindley,  L.J.,  if  descending  be  not  an 
accurate  term,  on  the  heir  in  a  court  of  equity 
although  no  doubt  it  would  not  be  so  at  common 
law.  I  think  that  having  regard  to  what  is  laid 
down  in  the  case  by  the  Court  of  Appeal  and  Mr. 
Challis'  admission  that  such  an  interest  as  I  ha^-e 
indicated,  if  it  had  existed  in  Mr.  Gustavus 
Lambart  Basset  would  have  passed  by  a  disposi- 
tion in  his  will  of  the  said  manor  and  estates  and 
all  other  estates  and  hereditaments  subject  to  the 
limitations  of  the  settlement  of  the  3rd  March 
1854.  But  then  it  is  said  and  truly  said  that  that 
is  not  the  present  case.  Mr.  Gustavus  Lambart 
Basset  was  not  disposing  of  his  own  property  at 
all.  He  could  not  dispose  in  any  way  of  the 
"Basset  Estates,"  using  the  expression  for  the 
moment.  What  he  is  doing  is  directing  his  son 
to  disentail  and  re-settle  tfie  manor  and  estates 
and  all  other  the  estates  and  hereditaments 
subject  to  the  limitations  of  the  settlement  of 
the  3rd  March  1854 ;  and  it  is  said  that  a  narrower 
meaning  ought  to  be  placed  upon  the  language 
of  the  testator  when  used  for  such  a  purpose 
especially  as  it  is  to  be  borne  in  mind  that  the 
object  of  the  testator  is  not  to  cany  into  effect 
the  settlement  of  1854,  but  to  put  an  end  to  it  and 
cause  a  different  devolution,  of  the  estates  from 
that  which  was  contemplated  by  the  framers  of 
the  document.  Now  I  must  certainly  bear  these 
circumstances  in  mind.  Nevertheless  it  is  to  be 
observed  that  what  the  testator  is  dealing  with  in 
this  part  of  the  will  is  that  which  is  coming  to 
Mr.  Arthur  Francis  Basset  under  the  limitations 
of  the  settlement  in  question  and  he  is  directing 
him  to  take  something  which  is  coming  to  him 
under  and  by  virtue  of  those  limitations  and  to 
deal  with  it  in  a  particular  way  which  the  testator 
desires.  Now  it  is  perfectly  true  that  the  doctrine 
of  equitable  conversion  is  a  doctrine  which  is 
invoked  for  the  benefit  of  persons  claiming 
under  the  settlement  and  not  for  the  benefit 
of  persons  outside  it.  To  refer  to  a  very 
common  instance  it  has  been  fi-eqnently  said. 
I  believe,  that  equity  treats  land  as  converted 
into  money  or  money  as  converted  into  land 
for  the  purposes  of  a  will  in  which  there  is  to 
be  found  an  imperative  direction  for  conver- 
sion, but  not  for  the  purposes  of  an  intes- 
tacy. That  is  perfectly  true.  I  in  no  way 
dispute  or  deny  that  that  law  exists  and 
is  binding  upon  me.  But  again  I  say  that  the 
testator  here  is  referring  to  that  which  is  to 
become  vested  in  his  son,  Arthur  Francis  Basset 
by  vii-tue  of  the  limitations  of  the  settlement 
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That  is  the  aubject-matter  which  he  is  deaoribm);; 
in  this  clanaeofthewill,  and  I  cannot  see  for  myself, 
that  being  so,  why  less  effect  shoald  be  given  to 
the  words  "other  estates  and  hereditaments 
subject  to  the  limitations  of  the  settlement " 
than  if  he  GostaTus  Lanbart  Basset  had  himself 
been  capable  of  disposing  of  some  estate  or 
interest  in  the  property,  and  had  been  by  this 
clause  attempting  to  dispose  of  it.  In  my  judg- 
ment, therraore,  the  funds  in  question  are 
described  by  those  words  to  which  I  have  referred, 
"  all  other  the  estates  or  hereditaments  subject  to 
the  limitations  of  the  settlements  of  the  3rd  day 
of  March  1854,"  and  in  order  that  a  proper  dis- 
entailing assurance  and  re-settlement  may  be 
made  in  accordance  with  the  directions  in  the  will, 
it  is  necessary  that  both  the  disentailing  assur- 
ance and  the  resettlement  should  include  those 
funds. 

Solicitors :  for  the  plaintiff,  Bell,  BrodricJc,  and 
Gray  ;  for  the  trustees  of  the  settlement,  Latorenee, 
Cfraham,  Cfray,  and  Sutherland  ;  for  the  Campion 
family,  Senior,  Atlree,  Johnson,  and  Son. 


Friday,  Dee.  7, 1894. 

(Before  Kekewicr,  J.) 

BoAKE,  B0BEBT8,  and  Co.  v.  Stevenson  and 

Howell,  (a) 
Practice — Chambers — Motion  to  discharge  order — 
Appeal — Rehearing — JuritdieUon — Jvdicature 
Act  1873  (36  *  37  Viet.  c.  66),  «.  ^—Supreme 
Court  of  Judicature  (Procedure)  Act  1894  (57  *  58 
Vict.  e.  16),  <«.  1  and  4. 
There  being  no  provision  in  the  Supreme  Court  of 
Judicature  {Procedure)  Act   1894   taking  aicay 
the  right  of  a  judge  of  the  Chancery  Divition  to 
hear  a  motion  t^  discharge  an  order  7nade  in 
chambers,  the  court  still  has  jurisdiction  to  hear 
such  a  motion ;  the  court,  however,  should  dis- 
courage such  motions  vnth  a  view  to  avoiding 
increase  of  costs. 
This  was  a  motion  on  behalf  of  the  plaintiffs  to 
discharge  an  order  made  in  chambers  on  the  19th 
Nov.  1894,  by  Kekewich,  J.,  disallowing  interro- 
gatories which  the  plaintiffs  sought  to  administer 
to  the  defendants. 

Sir  B.  Webster,  Q.C.  and  Carpmael  for  the  plain- 
tiffs.— [Kekewich,  J. — Have  I  jurisdiction  to 
hear  the  motion  P  Sect.  4  of  the  Supreme  Court 
of  Judicature  (Procedure)  Act  1894  says  that  in 
matters  of  practice  and  procedure  every  appeal 
from  a  judge  shall  be  to  the  Court  of  Appeal.! 
It  is  a  prop«r  procedure  to  apply  to  rehear  and 
vary.    This  is  not  an  appeal : 

Re  ones;  Real  and  Personal  Advance  Company  r. 
MUhell,  62  L.  T.  Sep.  375  ;  43  Ch.  Div.  391. 
The  interrogatories  ought  to  be  allowed,  and  the 
costs  should  be  costs  in  the  action. 

J.  C.  Graham  for  the  defendants. — ^I  do  not 
object  to  the  interrogatories  being  administered, 
but  the  motion  is  wrong.  Your  Lordship's  order 
disallowed  the  plaintiffs'  inteiTogatories.  Now 
they  move  to  discharge  or  vary  the  order,  when 
what  _  they  want  is  to  substitute  new  interro- 
gatories.   I  ask  for  the  costs  of  the  motion. 

Sir  B.  Webster,  Q.C.  replied, 
(a)  Beported by  Fr^incu  E.  Adt,  Esq.,  Barri«tw«t.Lftw. 


Kekewich,    J. — A    motion    which    involrcs 
practice  and  costs  is  important.     The  point  of 
practioe,  so  far  as  I  am  aware,  is  entirely  new. 
Until  last  session  of  Parliament  it  was  competent 
for  any  litigant  in  the  Chancery  Division  to  moi« 
to  discharge  any  order  made  by  the   judge  is 
chambers  provided  he  did  it  within  twen^-oii» 
days.    Upon  that  proceeding  he  could  reopen  the 
whole  subject,  but  only  on  the  materials  naed 
before  the  judge  in  chambers.     He  was  not  it 
liberty  to  adduce  new  evidence,  or  use  new  doca- 
ments  or  materials ;  all  that  he  was  at  liberty  t» 
do  was  to  argue  in  ooort  that  the  hasty  oonclunon 
arrived  at  in  chambers  was  wrong.     That  rig^t 
was  expressly  reserved  by  sect  ^  of  the  Judi- 
cature Act  1873,  which  might  have  been  constmed 
as  taking  away  the  privilege,  which  was  unknown 
in  the  ouier  courts  which  became  divisions  of  the 
High  Court.    Then  came  the  Judicature  Act  1S94 
dealing,  in  sects.  1  (b)  and  4,  with  interlocntoiy 
appeals  of  all  characters,  and  in  all  diviBiona<u 
the  High  Court,  and  it  was  provided  that  all  sndi 
interlocutory  matters  should  go  stnught  to  tbe 
Court  of  Appeal,  and  should  not  be  subject  to  » 
series  of  intermediate  appeals.    The  object  of  the 
enactment  was  to  prevent  scandal,  and  a  buree 
increase  of  coete.    No  reference  wajs  made  in  tie 
Act  to  the  liberty  to  move  to  discharge  an  order 
made  in  chambers  by  a  judge  of  the  Chancery 
Division.     I  suppose  it  was  intended  that  tbt 
judges  of   that  division  should  still  be  left  t» 
follow  the  old  practice  which  let  an  unsnocesstiil 
litigant  in  chambers  have  three  alternatives :  first, 
leaving   him  to  move  to  discharge  the   order; 
seconmy,    to    adjourn   the   matter   into   oonrt; 
thirdly,  giving  bun  leave  to  appeal  direct  on  tiie 
certificate  of  the  judge  that  no  further  argmnent 
was  required.    I  am  certainly  still  competent  to 
adjourn  a  matter  into  court.    I  am  crtill  com- 
petent to  ^ve  a  certificate  for  leave  to  appeal 
direct  to  the  Court  of  Appeal.    There  being  oi> 
provision  taking  the  right  away,  it  seems  to  me 
that  it  is  still  competent  for  me  to  hear  a  motioD 
to  discharge  an  order  made  in  chambers  provided 
notice  is  given  within  twenty-one  days,  but  on  tlie 
same  materials,  that  being  essential  to  gndtan 
application.    As  at  present  advised,  and  subject 
to  any  opinion  expressed  by  my  brother  j\xiges. 
or  tbe  Court  of  Appeal,  I  shall  think  it  my  dntjr 
to  discourage  motions  to  discharge  orders  made 
in  chambers.    I  think  it  was  intended  by  the  Act 
of   1894,  founded  as  it  is  on  the  report  of  tiie 
judges,  that  all  matters  should  go  straight  to  tiie 
Court  of  Appeal,  and  that  there  should  be  tt> 
intermediate  appeals.    Bat  a  motion  to  discbaree 
an  order  made  in  chambers  is  not  an  appeal: 
{Be  Giles ;  Beal  and  Personal  Advance  CoiU*V 
V.  Michell  {ubi  sup.).    I  think  I  have  a  lig^t  t» 
hear  the  motion.    But  this  is  not  a  motion  to 
discharge  an  order.    Sir  B.  Webster  says  he  cau- 
not  support  the  interrogatories,  and  reali;  >^ 
to  substitute  new  interrogatories.    Tlus  is  a  M* 
application,  which  might  be  made  in  chamber- 
In  substance  there  is  no  motion  to  discharge  as 
order  made  in  chambers  before  me,  and  the  co^ 
incurred  are  mmeoessary.   Therefore  I  muat  mate 
the  applicant  pay  the  coste. 

Solicitors:    Wilson,  Bristows,  and  Carp***' 
Neith,  Howells,  and  Macfarlane. 
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Be  TuTicosiN  Cotton  Pbess  Company  Limited. 
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Friday,  Nov.  2, 1894. 

<Before  Williams,  J.  eittang  as  an   additional 
Judge  of  the  Chancery  Division.) 

Be   TuTicoBiN   Cotton  Pbess   Company 
Limited,  (a) 

Company — Winding-up — Shares  in  English  eom- 
jMxnv — Shareholder — Sequeatraiion  in  Scotland 
— Unglith  personed  representative  —  Title  to 
thares  —  Contr^tutory  —  Companies  Act  1862 
(25  *  26  Viet.  e.  89),  •».  30, 11— Order  XVI.,  r.  46. 

A.,  a  domiciled  Scotchman,  was  at  the  date  of  his 
death  the  registered  owner  of  certain  shares  in 
an  English  company,  which  shortly  afterwards 
went  into  voluntary  liquidation.  These  shares 
were  held  &i/  him  as  a  trustee  for  other  persons. 
After  his  death  sequestration  was  issued  in 
Scotland  against  his  estate,  and  in  the  seques- 
tration proceedings  a  trustee  was  appointed.  No 
personal  representative  to  his  estate  had  been 
constituted  in  England.  The  assets  of  the  com- 
pany had  been  realised,  and  after  payment  of 
debts  and  liabilities,  there  remained  a  balance  in 
the  hands  of  the  liquidator,  which  he  was  desirous 
of  distributing  amongst  the  shareholders. 

Held,  that  the  legal  title  to  the  shares  in  question 
was  vested  in  the  trustee  in  the  Scotch  sequestra- 
tion ;  that,  that  being  so,  it  was  unnecessary  to 
mctke  any  order  under  Order  XVI.,  r.  46,  dis- 
pensing with  the  English  representative;  and 
that  the  money  distributahle  in  respect  of  the 
shares  might  be  paid  to  the  trustee  in  the  Scotch 
sequestration  upon  the  joint  receipt  of  himself 
and  the  beneficiary. 

7he  Tuticorin  Cotton  Press  Company  Limited 
was  incorporated  in  1882,  and  went  into  volnntary 
liquidation  in  1892. 

At  the  commencement  of  the  winding-up,  1230 
shares  stood  registered  in  the  books  of  the  com- 

Cy  in  the  sole  name  of  John  Patrick  Alston,  a 
dciled  Scotchman.  He  died  on  the  29th  May 
1891,  having  by  a  trust  disposition  and  settlement 
in  Scotch  form,  dated  the  1st  Sept.  1883,  nomi- 
nated W.  H.  Alston  and  others  trustees  and 
executors  thereof.    W.  H.  Alston  alone  accepted 


.  J.  P.  Alston  was,  at  his  death,  a  partner  in  the 
£na  of  Campbell,  Ilivers,  and  Co.,  merchants  of 
the  city  of  G-lasgow,  the  other  partners  in  that 
firm  being  J.  Brown,  W.  Gibson,  and  W.  H. 
Alston. 

The  firm  of  Campbell,  Rivers,  and  Co.  and 
H.  C.  Buchanan  and  F.  W.  Bois  carried  on  busi- 
ness in  partnership  under  the  style  of  Alstons, 
Scott,  and  Co.,  at  Colombo,  in  the  colony  of 
Ceylon. 

On  the  6th  Aug.  1891,  after  the  death  of  J.  P. 
Alston,  his  estates  were  sequestrated  in  Scotland, 
«nd  on  the  31st  Aug.  1891  the  estates  of  W.  H. 
-Alston  were  likewise  sequestrated,  and  J.  Muir 
was  appointed  trustee  in  both  sequestrations. 

Buchanan  and  Bois  were  both  rendered  bank, 
rapt,  according  to  the  laws  of  Ceylon,  as  partners 
of  Alstons,  Scott,  and  Co.,  and  as  individuals  on 
the  6th  Sept.  1891,  and  B.  L.  M.  Brown  was 
appointed  assignee  of  their  estates. 

The  firm  of  Campbell,  Rivers,  and  Co.  was 
rendered  bankrupt  according  to  the  Scotch  bank- 
'''Ptoy   statutes,   and    J.    Muir    was    appointed 

(•)  Beported  by  W.  IvmiT  Cook,  Eaq.,  Barriatar-M-Ijaw. 


trustee    on  their    estates,  and  on  those  of  the 
individual  partners. 

In  the  course  of  the  proceedings  in  the  seques- 
trations it  was  alleged  that  the  1230  shares  in  the 
company,  standing  in  the  name  of  J.  P.  Alston, 
and  certain  shares  standing  in  his  name  in  other 
companies,  were  held  by  him  in  trust  for  the  firm 
of  Alstons,  Scott,  and  Co. 

Having  regard  to  the  conflicting  claims  to  the 
shares,  Muir  and  W.  H.  Alston  raised  an  action  of 
multiplepoinding  and  exoneration  in  the  First 
Division  of  the  Court  of  Session  in  Scotland 
against  Muir,  Brown,  the  firms  of  Alstons,  Scott, 
and  Co.  and  Campbell,  Rivers,  and  Co.,  and  J.  B. 
Alston  and  divers  other  persons,  to  have  in  effect 
the  beneficial  title  to  the  said  shares  determined. 

By  the  judgment  of  the  Lord  Ordinary,  on  the 
consideration  of  the  action  on  the  2nd  June  1893, 
his  Lordship  found  that  the  claimant  Muir,  as 
trustee  on  the  sequestered  estate  of  Campbell, 
Rivers,  and  Co.,  and  the  claimant  Brown,  as  official 
assignee  of  the  insolvent  estates  of  Buchanan  and 
Bois,  were  entitled  to  be  ranked  and  preferred 
jointly  to  the  fund  in  medio  (the  shares  in  ques- 
tion), and,  therefore,  to  that  extent  and  effect 
eustiuned  the  claims  of  Muir  and  Brown,  and 
repelled  the  claims  of  the  other  claimants. 

W.  H.  Alston,  the  Scotch  executor  of  W.  P. 
Alston's  estate,  made  no  claim  in  this  action  to 
the  shares,  and  no  legal  personal  representative 
had  been  constituted  in  England. 

The  liquidator  of  the  company  had  realised 
almost  the  whole  of  the  company's  assets,  and  out 
of  the  proceeds  thereof  had  paid  the  debts  of  the 
company  and  the  greater  portion  of  the  costs  of 
the  Bqmdation,  and  had  now  in  hand  the  sum  of 
36902.,  applicable  as  a  dividend  at  the  rate  of  32. 
per  share  on  the  1230  shares.  But  having  been 
advised  that,  under  the  circumstances,  and  having 
regard  to  the  want  of  a  legal  representative  in 
this  coimtry  to  the  estate  of  J.  P.  Alston,  he 
could  not  pay  over  or  deal  with  the  dividend 
except  under  the  direction  of  the  court,  he  took 
out  the  present  summons  against  J.  Muir  and 
R.  L.  M.  Brown,  asking  for  mrections  (inter  alia) 
as  to  who  was  entitled  to  receive  the  dividend  or 
share  of  the  net  surplus  assets  of  the  company  in 
respect  of  the  1230  shares. 

As  regards  the  legal  effect  of  the  Scotch  seques- 
tration, an  affidavit  of  J.  A.  Clyde,  an  advocate  of 
the  Scotch  Bar,  was  filed,  in  which  he  deposed  as 
follows : 

5.  The  effect  of  the  aeqnestration  of  the  late  J.  P. 
Alston's  estate  was  to  vest  in  J.  Muir,  as  trustee  of  the 
said  J.  F.  Alston's  sequestrated  estate,  the  whole  of  the 
said  J.  P.  Alston's  estate,  whether  included  in  the  hiven- 
tory  given  np  by  the  exeontor  for  oonfirmation  or  not, 
and  to  divest  the  executor  entirely.  This  effect  operated 
from  the  date  of  the  first  deUvetanee  on  the  petition  for 
seqaesttation,  namely,  from  the  6th  day  of  Aug.  1891. 
The  said  J.  Muir,  as  trustee  aforesaid,  therefore  had  an 
absolute  legal  title  to  the  whole  of  the  said  John  Patrick 
Alston's  estate,  whether  included  in  the  inventory  in  the 
confirmation  or  not,  from  said  date.  The  legal  estate 
which  the  late  J.  P.  Alston  held  in  the  shares  in  question, 
and  to  which  his  executor  might,  as  explained  in  para- 
graph 4  hereof,  have  made  up  a  title,  thus  came  to  vest 
in  the  said  J.  Muir  as  trustee  on  bis  sequestrated  estate. 
It  does  not  affect  this  result,  that  what  is  so  vested  is  a 
legal  estate,  which,  being  affected  by  a  latent  trust,  may 
be  or  can  be  of  no  value  to  the  creditors.  The  beneficial 
interest  of  the  firm  of  Alstons,  Scott,  and  Co.  under  the 
latent  trust  is  preserved  intaot. 
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Be  TuTicoBiN  Cotton  Pkiss  Compant  Likited. 
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7.  In  my  opinion  (fint)  the  laid  J.  Hair  as  tnutae  on 
the  se<ineatr»t*d  estate  of  J.  P.  Aliton,  and  (Moond)  the 
said  J.  Moir  ai  tmstee  of  the  sequestrated  estates  of 
Campbell,  Bivers,  and  Co.  and  partners  thereof,  jointly 
with  the  said  B.  L.  M.  Brown  as  offioial  assignee  on  the 
estates  of  H.  0.  Buchanan  and  F.  W.  Bois,  the  other 
partners  (along  with  Campbell,  Bivers,  and  Co.)  of 
Alstons,  Soott,  and  Ca,  represent  regpectirely  the  whole 
(1)  legal  and  (2)  bwieflcial  estate  of  the  shares  in 
question. 

8.  If  the  "  dividend  or  share  of  the  net  surplus  assets 
of  the  company  in  respect  of  the  1230  shares  "  is  now 
paid  to  the  said  J.  Hair  as  tmstee  on  the  sequestrated 
estates  of  Campbell,  Bivers,  and  Co.  and  partners 
theivof,  and  B.  L.  M.  Brown  as  official  assignee  on  the 
estates  of  H.  C.  Buchanan  and  Frederick  William  Bois, 
jointly,  in  exchange  for  a  receipt  or  discharge  granted  by 
them,  with  express  consent  of  J.  Huir  as  trustee  on  the 
sequestrated  estate  of  the  late  J.  P.  Alston,  such  receipt 
or  discharge  will  in  my  opinion  be  a  valid  and  sufficient 
receipt  or  discharge  to  the  liquidator,  and  will  absolutely 
secure  him  and  die  company  from  all  further  claims  or 
queationa  in  respeot  of  the  said  shares  and  dividend. 

The  affidavit  of  W.  J.  CuUen,  alec  an  advocate 
of  the  Scotch  Bar,  was  to  a  similar  efFect. 

/.  O.  Wood  for  the  Bummons. — The  evidence 
shows  that  according  to  Scotch  law  the  title  of 
the  tmstee  in  the  seqaestration  relates  back  to 
the  death  of  J.  P.  Alston,  and  that  the  effect  of 
the  sequestration  was  to  divest  his  property  oat 
of  his  Scotch  personal  representative,  and  to  vest 
the  legal  title  to  it  in  the  trustee.  The  Scotch 
sequestration  has,  however,  no  extra-territorial 
operation,  and  cannot,  therefore,  affect  the  right 
of  an  English  legal  personal  representative  to 
demand  a  transfer  of  the  shares,  which  are  shares 
in  an  English  company,  to  him  in  accordance 
with  the  company's  articles.  The  qnestion,  there- 
fore, is  whether  the  court  can,  in  this  case, 
dispense  with  the  personal  representative  under 
Order  XVI.,  r.  46.  Under  sect.  30  of  the 
Companies  Act  1862,  a  company  is  not  bound  to 
recognise  any  trust.  [Williams,  J. — In  whose 
name  do  yon  say  these  shares  ought  now  to  be 
registered  ?]  In  that  of  J.  P.  Alston's  English 
legal  personal  representative.  If  that  be  so,  such 
legal  personal  representative  is  the  only  person 
who  can  give  a  valid  receipt  for  a  dividend  on  the 
shares.  [Williams,  J.— Suppose  the  sequestra- 
tion had  taken  place  in  the  lifetime  of  J.  P. 
Alston,  who  would  be  the  proper  person  to  put  on 
the  register  P]  Xo  doubt  the  trustee  in  the  seques- 
tration. [Williams,  J. — Why  then  should  not 
his  name  be  put  on  the  register  Q  The  effect  of 
a  Scotch  sequestration  is  not,  I  submit,  to  vest  in 
the '  trustee  ehotes  in  action  in  England.  To 
obtain  such  a  vesting  he  must  come  here  and 
establish  his  title.  If  the  trustee  in  bankruptcy 
of  a  shareholder  requires  to  have  his  name  put 
upon  the  register  in  the  place  of  the  bankrupt, 
the  company  must  do  so.  [Williams,  J. — If  a 
Scotch  sequestrator  is  entitled  to  have  his  name 
put  upon  the  register  in  the  case  of  a  sequestra- 
tion before  the  death  of  the  shareholder,  it  seems 
to  me  that  he  is  also  entitled  to  have  it  put  upon 
the  register  if  the  sequestration  takes  effect  after 
the  death.] 

A.  W.  Wat$on  for  Muir. — The  evidence,  I 
submit,  shows  that  Muir  is  in  a  position  to  require 
the  liquidator  to  put  his  name  upon  the  register 
in  the  place  of  J.  P.  Alston.  Botii  the  Scotch 
advocates  who  have  given  evidence  agree  that 


the  l^al  title  to  the   shares  is  vested  in  Hmr 
as   the    trustee  in  the    seqaestration  of  J.  P. 
Alston's     estate,    and     that    whether    or    not 
it  was  originally  vested  in  the  Scotch  executor. 
By  sect.  50  (3)  of  the  Bankruptcy  Act  1883,  power 
is  given  to  a  trustee  in  bankruptcy  to  tnaster 
shares  originally  belonging  to  the  bankrupt  and 
that  power  is  consequentiBl  on  the  shares  bdn^ 
vested  in  the  trustee.     And  the  Scotch  law  is 
rimilar  in  this  respect  in  the  case  of  a  sequestn- 
tion.    Here  I  submit  the  shares  never  vested  in 
the  executor.    By  sect.  77  of  the  Companies  Act 
1862,    "  if  any  contributory  becomes   bankrupt; 
either  before  or  after  he  has  been  placed  on  ue 
list    of    contributories,    his   assignees    shall  be 
deemed  to  represent  such  bankrupt  for  all  the 
puiposes  of  the  winding-up,  and  shall  be  deemed 
to  be  contributories  accordingly."    J.  P.  Alston 
having  become  a  bankrupt  would  have  been  a 
contributory,  and  it  is  clear  under  the  section  that 
in  such  a  case  the  proper  persons  to  traatsfer  the 
shares  would  have  been  nis  assignees,  and  who 
consequently  would  have  been  the  proper  persons 
to  give  a  receipt  for  dividends.    Under  sect.  125  of 
the  Bankruptcy  Act  1883,  the  estate  of  a  deceased 
debtor  can  be  administered  in  bankruptcy,  and 
where  so  administered  the   official  receiver  hw 
power  under  sect.  50  (3)  to  transfer  shares.    If  a 
legal  personal  representative  of  J.  P.  Alston  were 
dmy  constituted  in  England,  the  liquidator  would 
not    be    justified    in  paying  him.     Shaine.  in  a 
companv  being  personal    property,  the   title  to 
them  follows  the  domicile  of  the  owner.     Here  the 
domicile  of  the  owner  was  Scotch,  and  the  Scotch 
court  has  found  that  the  legal  title  to  the  shaies 
was  in  Muir,  and  the  beneficial  ownership  in  Mnir 
and  Brown.    Muir  is  therefore  entitled  to  requite 
the  liquidator  to  put  him  on  the  register.     An 
Englisli  le^  personal  representative,  if  consti- 
tuted, could  therefore  have  no  claim   to  these 
shares. 

J.  D.  Crawford  for  B.  L.  M.  Brown. 

Wood  in  replv. — ^The  liquidator  has  no  desire  to 
take  up  a  hostile  position  in  this  matter,  and  I 
would  therefore  suggest  that  the  court  should 
dispense  with  the  English  legal  personal  repre- 
sentative of  J.  P.  Alston's  estate  under  Order 
XVI.,  r.  46.  The  liquidator's  difficulty  is  this, 
that  if  such  a  representative  came  to  the  company 
and  required  to  have  his  name  put  upon  the 
register  in  accordance  with  the  artioles,  uie  com- 
pany woxild  have  no  answer  to  his  requisition. 

Williams,  J. — ^I  do  not  think  I  need  make  apr 
order  under  Order  XVI.,  r.  46,  dispensing  witi 
the  legal  personal  representatave  of  J.  P.  Alston. 
Having  regard  to  the  affidavits  as  to  the  Scotch 
law  which  nave  been  filed  in  this  case,  I  am  of 
opinion  that  the  title  to  the  shares  is  now  vested 
in  the  Scotch  sequestrator  Muir,  and,  as  he  it 
willing  to  ^ve  a  joint  reodpt  of  himself  and 
Brown,  I  direct  the  liquidator  to  pay  over  the 
moneys,  bein^  31.  per  share  on  the  1230  shares,  ta 
him  on  such  joint  receipt. 

Solicitors:  Faithfall  and  Oieen;  Munion  and 
Morrit. 
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QUEEN'S  BENCH  DIVISION. 

Wednesday,  Nov.  21, 189-1. 

(Before  Wsioht  and  Collins,  JJ.) 

The  Attobney-Genebal  v.  Jacobs-Smith  akd 

OTHEBS.  (a) 
Inland  Beeenue — Account  duty — Marriage  settle- 
ment— Children  of  widow  by  former  marriage 
indwded  in  settlement — Interests  given  to  trustees 
upon  trusts  of  settlement — "  Voluntary  disposi- 
tion" or  "settlement" — Customs  and  Inland 
Revenue  Act  1881  (44  Viet.  c.  12),  s.  38,  sub- 
sect.  2  (a),  (c) ,-  Custom^s  and  Inland  Revenue 
Act  1889  (52  Viet.  c.  7),  s.  11. 

When,  in  a  settlement  made  by  a  widow  on  her  re- 
marriage her  children  by  a  former  marriage  are 
included  as  beneficiaries,  such  children  are  not 
volunteers,  but  are  to  be  treated  cu  being  unthin 
the  marriage  consideration,  and  therefore  limita- 
tions in  their  favour  are  not  "  voluntary  disposi- 
tions "  within  the  meaning  of  sect.  38,  sub-seet.  2, 
i>f  the  Customs  and  Inland  Revenue  Act  1881.  or 
see,  11  of  the  Customs  and  Inland  Revenue  Act, 
1889. 

The  settlor,  being  entitled  to  shares  in  a  company, 
by  the  marriage  settlement  gave  certain  of  such 
shares  to  her  four  adult  sons'  by  a  former 
marriage  absolutely,  and  assigned  the  residue 
to  trustees  upon  trust  as  to  part  thereof  for  her 
two  married  daughters  and  two  infant  sons  by 
her  former  marriage,  and  as  to  the  residue  upon 
the  trusts  of  the  settlement,  which  reserved  for 
the  settlor  the  income  of  such  shares  for  her  life 
subject  to  the  payment  of  an  annuity  to  the 
husband.  Upon  the  death  of  the  wife  {the 
setOor)  the  Crown  claimed,  under  the  above 
sections,  account  duty  in  respect  of  (1)  the  shares 
given  to  the  sons  absolutely,  and  (2)  the  shares 
assigned  to  the  trustees  upon  the  trusts  of  the 

Held,  that  neither  the  dispositions  in  favour  of  the 
children  of  the  former  marriage  nor  the  disposi- 
tions in  favour  of  the  trustees  were  "  voluntary 
dispositions,"  or  "dispositions  under  a  voluntary 
settlement  "  within  the  meaning  of  the  sections, 
and  that  therefore  the  Crown  was  not  entitled  to 
such  account  duty. 

iNrOBMATioN  by  the  Attomej-Greneral  claiming 
a  declaration  that  account  duty  and  estate  duty 
are  payable  in  respect  of  certain  property  included 
in  a  marriage  settlement. 

The  duty  was  claimed  in  respect  of  certain 
property  settled  by  Anne  Smith,  a  widow,  by  a 
deed  of  the  18th  IiUrch  1890,  and  the  settlement 
*a8  on  the  occasion  of  the  second  marriage  of 
Anne  Smith,  the  property  being  settled  upon 
aenelf,  her  intended  husband  and  her  eight 
children  by  a  former  marriage. 

At  the  date  of  this  settlement  Anne  Smith  was 
^titled  to  the  goodwUl  of  Bevend  businesses,  and 
>he  real  estate  used  and  occupied  in  connection 
therewith,  of  the  estimated  value  of  195,000Z.  The 
wttiement  recited  that  a  marriage  was  intended 
to  be  solonnized  between  the  said  Anne  Smith 
»ad  the  defendant  George  Edward  Jacobs-Smith, 
and  that  it  was  agreed  t^t  the  whole  of  the  afore- 
*ud  property  of  Anne  Smith  should  be  settled  as 
•<x»*  as  mi^t  be  after  the  marriage  upon  such 
Y«««t«  in  favour  of  Anne  Smith,  George  Edward 
■|Mobg.8mith.  and  the  eight  children  of  Anne 
(•)Bw>nad  by  W.  W.  Oait,  E«q.,  Burlstai^avLav. 


Smith  by  her  former  marriage ;  and  in  this  settle- 
ment these  arrangements  were  made.  Anne 
Smith  was  to  found  a  limited  liability  company  to 
take  over  these  businesses  with  a  capital  of  20,000 
shares  of  102.  each.  The  consideration  payable  to 
her  for  parting  with  these  businesses  to  this 
limited  company  was  to  be  19,500  fuUy  paid 
shares,  and  the  new  company  was  to  take  over 
the  debts  of  the  old  businesses,  and  there  was  also 
a  reservation  to  her  of  the  right  to  occupy  a 
certain  mill  house  and  premises  for  her  life.  The 
sale  was  to  be  as  from  the  Ist  May  1890,  and  it 
was  to  be  completed  by  the  30th  Jime  1890. 

The  19,500  shares  which  were  to  come  to  Anne 
Smith,  as  the  consideration  of  her  parting  with 
the  businesses  to  the  company,  were  to  be  dealt 
with  as  follows:  15,500  of  them  were  to  be 
allotted  to  the  present  defendants,  Jacobs-Smith 
and  Gould,  as  trustees  of  the  settlement ;  1000 
were  to  be  given  to  each  of  the  four  other  defen- 
dants, who,  in  fact,  are  the  adult  sons  of  Anne 
Smith  by  her  first  marriage,  making  4000  shares. 

As  to  the  limitations  affecting  these  15,500 
shares,  which  were  to  go  into  settlement  in  the 
hands  of  these  two  trustees,  who  are  two  of  the 
present  defendants,  they  were  to  be  allotted  to  the 
trustees  in  the  following  manner,  and  under  the 
following  conditions :  1000  of  them  were  to  be 
held  on  trust  for  an  infant  son  of  Anne  Smith  by 
her  first  husband ;  1000  for  another  infant  son ; 
600  were  to  be  settled  upon  Mrs.  Wood,  and  600 
upon  Mrs.  Hammond,  daughters  of  Anne  Smith 
by  her  former  marriage.  So  that  of  the  whole 
shares,  4000  were  given  in  the  first  place  to  the 
four  adult  sons,  and  then  3200  were  settled  in  the 
hands  of  trustees  for  the  benefit  of  the  other 
children  of  the  former  marriage. 

As  to  the  balance,  namely,  the  12,300  shares 
(that  is  to  say,  the  15,500  less  the  3200  shares), 
these  were  to  be  held  as  "  the  wife's  trust  fund," 
on  these  trusts :  in  the  first  place,  to  provide  an 
annuity  of  10002.  to  Jacobs-Smith,  the  second 
husband,  for  life,  or  until  he  should  charge, 
alienate,  or  anticipate  the  same,  or  become  bank- 
rupt ;  the  rest  of  the  income  was  to  go  to  Anne 
Smith  for  life  for  her  separate  use  without  power 
of  anticipation,  and  after  her  death  the  sum  of 
25,0002.,  part  of  the  wife's  trust  fund,  was  to  go 
to  such  persons  as  Anne  Smith  should  by  will 
appoint  under  the  general  power  of  appointment, 
and  the  residue  of  the  wife  s  trust  fund  (including 
any  part  thereof  which  should  be  nnappointed 
under  Uie  general  power  of  appointment)  to  the 
eight  children  of  Anne  Smith  by  her  former 
marriage,  or  their  issue,  as  she  should  by  will 
appoint.  There  was,  therefore,  25,0002.  with 
general  power  of  appointment  by  wiU,  and  the 
residue  with  power  of  appointment  by  will 
amongst  her  children  of  the  former  marriage  or 
their  issue. 

The  1000  shares  for  each  infant  were  settled,  so 
that  if  any  son  attained  twenty-five  they  were  to  be 
made  over  to  him,  and  in  certain  events  he  had 
only  a  power  of  appointment  by  wilL  The  600 
shares  for  each  of  the  married  daughters  were 
settled  on  the  usual  trusts,  and  the  rest  went  over 
to  their  brothers  and  sisters  and  their  issue. 

By  another  Indenture  of  even  date,  a  sum  of 
10002.  and  certain  leaseholds  belonging  to  the 
defendant  Jacobs-Smith  were  settled  upon  trusts 
in  favour  of  himself,  Anne  Smith,  and  the  issue 
of  the  intended  marriage. 
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The  marriage  was  dnl^  solemniaed,  and  the 
company  was  incorporated  on  the  26th  June  1890, 
and  the  businesses  taken  over  by  the  companj. 
Shares  were  duly  allotted  and  issued,  and  in 
pursuance  of  the  agreement  15,500  fnllj  paid-up 
shares  in  the  company  were  issued  to  tne  two 
trustees  upon  the  trusts  of  the  settlement,  and 
1000  fully  paid-up  shares  were  paid  to  each  of  the 
four  adult  sons  of  Anne  Smith  pursuant  to  the 
terms  of  the  settlement. 

Anne  Smith  died  on  the  2nd  Aug.  1890,  having 
by  her  will  exercised  botli  the  general  power  of 
appointment  of  25,000{.  giyen  to  her  under  the 
settlement,  and  also  the  power  of  appointment 
in  favour  of  the  said  eight  children  over  the 
residue  of  the  wife's  trust  fund. 

The  Crown  claimed  on  the  death  of  Annie 
Smith :  (1)  Account  duty  under  the  Acts  44  Vict, 
c.  12,  s.  38,  sub-sects,  (a.)  and  (c),  and  52  Vict. 
c  7,  s.  11,  from  the  two  trustees  on  the  value  of 
the  15,500  shares  allotted  to  them  under  the 
settlement  (after  deducting  the  said  sum  of 
25,000Z.,  on  which  probate  duty  had  been  paid  as 
part  of  the  estate  of  Anne  Smith,  and  any  sum 
properly  invested  to  secure  the  annuity  of  lOOOI. 
to  the  husband  during  his  life) ;  (2)  Account  duty 
under  the  Acts  44  Yict.  c.  12,  s.  38,  sub-sect,  (a.), 
and  52  Yict.  c.  7,  s.  11,  from  each  of  the  four 
adult  sons  of  Anne  Smith  by  her  former  marriage, 
on  the  value  of  the  1000  taken  by  him  imder  uie 
settlement ;  (3)  Estate  duty  under  52  Vict.  c.  7, 
s.  5,  sub-sect.  (2),  from  the  trustees  on  the  value 
of  the  12,300  shares,  part  of  the  said  15,500  shares 
<less  the  said  sum  of  25,0002.,  and  the  amount 
invested  to  secure  the  said  annuity  of  10002.  per 
annum);  and  interest  on  the  above  amounts  at 
4  per  cent. 

The  estate  duty  was  admitted,  and  no  question 
now  arises  with  respect  to  such  duty,  the  question 
being  as  to  the  account  duty. 

The  Customs  and  Inland  Revenue  Act  1881 
(44  Vict.  c.  12)  provides : 

Sect.  38  (1).  Stamp  duties  at  the  like  rates  as  are  by 
this  Aat  charged  on  affldavite  and  inventories  shall  be 
charged  and  paid  on  acoonnts  delivered  of  the  personal 
or  movable  property  to  be  included  therein  according  to 
the  value  thereof. 

(2)  The  personal  or  movable  property  to  be  included 
in  an  acoonnt  shall  be  property  of  the  following  descrip- 
tions, namely : — (n.)  Any  property  taken  as  a  donatio 
morti»<can».i  made  by  any  person  dying  on  or  after  the 
Ist  Jnne  1881,  or  taken  under  a  voloatary  disposition, 
made  by  any  person  so  dying,  purporting  to  operate  as 
an  immediate  gift  inter  vivos,  whether  by  way  of  transfer, 
delivery,  declaration  of  trust  or  otherwise,  which  shall 
not  have  been  bond  fide  made  three  months  before  the 
death  of  the  deceased ;  (c.)  Any  property  passing  under 
any  past  or  future  voluntary  settlement  made  by  any 
person  dying  on  or  after  such  day  by  deed  or  any  other 
instrument  not  taking  elTeot  as  a  will,  whereby  an 
interest  in  such  property  for  life  or  any  other  period 
determinable  by  reference  to  death  is  reserved  either 
expressly  or  by  implication  to  the  settlor,  or  whereby 
the  settlor  may  have  reserved  to  himself  the  right,  by 
the  enercisB  of  any  power,  to  restore  to  himself,  or  to 
reclaim  the  absolute  interest  in  such  property. 

The  Customs  and  Inland  Bevenue  Act  1889 
(52  Vict.  c.  7)  provides : 

Sect.  11.  Sub-sect.  2  of  sect.  38  of  the  Customs  and 
Inland  Revenue  Act  1881  is  hereby  amended  as  follows : 

The  description  of  property  marked  (a)  shall  be  read 
as  if  the  word  "  twelve  "  were  substituted  for  the  word 


"  three "  therein,  and  the  said  description  of  ptopetj 
shall  include  property  taken  under  any  gift  whcnns 
made,  of  which  property  bond  fide  ponoension  and  eajo;- 
ment  shall  not  have  been  aasnmed  by  the  dooee  ima. 
diately  upon  the  gift  and  thenceforward  retained,  to  tke 
entire  exclusion  of  the  donor,  or  of  any  benefit  to  him  ly 
oontraot  or  otherwise : 

The  description  of  property  marked  (c)  absll  It 
construed  as  if  the  expression  "voluntary  settlmest'' 
included  any  trust,  whether  expressed  in  ^litiiig  or 
otherwise,  in  favour  of  a  volunteer,  and,  if  oontaiaei 
in  a  deed  or  other  instrument  effecting  the  wttlt- 
ment,  whether  such  deed  or  other  instnuneBt  fit 
made  for  valuable  oousideration  or  not  as  bstnei 
the  settlor  and  any  other  person,  and  as  if  the  a- 
pression  "  such  property  "  included  the  proceeds  of  nie 
thereof. 

Sir  R.  T.  Beid,  Q.C.  (A.-G.)  and  Fonjisa 
Hawking  for  the  Crown. — We  say  that  this  ii 
a  voluntaiy  settlement,  because  these  persons  wbo 
take  beneficially  paid  nothing  whatever  for  the 
gift.  It  is  not  a  voluntary  settlement  as  betvem 
husband  and  wife,  but  it  is  a  .voluntary  setUement 
in  regard  to  these  persons  who  got  a  gift  and  gm 
no  consideration  whatever.  That  was  so  under 
the  Act  of  1881,  and  that  position  is  strengthened 
by  the  Act  of  1^9.  ReferriM  to  the  first  para- 
graph of  sect.  11  of  the  Act  of  1889,  where  there 
18  one  of  two  things,  either  retention  of  possession 
by  the  donor,  or  some  benefit  reserved  "  to  him 
by  contract  or  otherwise,"  then  the  parties  come 
within  the  Act ;  and  the  thirdparagraph  is  more 
important  still  in  this  case.  There  may  be  a  pCT- 
fectly  valid  consideration  and  a  perfectly  yalid 
deed,  but  if  a  particular  person  benefit  by  a  gift 
or  disposition,  it  is  brought  within  the  net.  H 
the  person  taking  the  benefit  is  a  volxmteer— tlat 
is,  a  person  who  lias  given  no  consideration — the 
fact  that  consideration  is  present  in  other  parts 
of  the  deed  is  immaterial  With  regard  to  the 
disposition  of  the  19,500  shares,  we  say  that  the 
4000  shares  given  to  the  four  adult  sons  at  onoe. 
and  the  3200  shares  given  upon  trust  for  ti« 
daughters  and  infant  sons,  come  within  sect  3S. 
sub-sect.  2  ia),  because  there  is  no  life  estate 
reserved  and  they  are  immediate  gifts  infer  mtat. 
and  are  therefore  voluntary  dispositions  within 
the  meaning  of  the  sub-sect.  (a).  Then,  as  to  tiie 
residue,  the  12,300  shares,  which  were  held  cm 
trust  for  Anne  Smith  for  life,  we  say  that  these 
shares  (less  the  25,0002.)  come  within  sub-sect  Id 
as  being  property  passing  under  a  voluntsir 
settlement — and  this  is  a  voluntary  settlement  so 
far  as  regards  these  children— where  an  interest 
for  life  is  reserved  to  the  settlor ;  and  this  sub- 
section is  strengthened  by  sect.  11  of  the  Act  d 
1889,  because  these  children  of  the  fonner 
marriage,  being  volunteers,  come  directly  withm 
the  section,  as  the  trust  here  is  a  "  trust  in  nvonrof 
a  volunteer."  Those  within  the  marriage  conaiden- 
tion  are  the  husband,  and  wife,  and  children  <i 
the  marriage,  but  children  of  a  former  maniap 
are  not,  and  the  question  what  is  a  volantaiy 
settlement  imder  the6e  Customs  Acts  is  not  to  te 
determined  by  a  consideration  of  what  would  be 
a  bond  fide  conveyance  on  good  oonsideratita 
imder  the  statute  of  Elizabeth.  The  questian  ii 
not  whether  there  is  a  good  conveyance  under  the 
statute  of  Elizabeth,  but  whether  in  snbstanM 
there  is  a  gift  in  favour  of  a  volunteer :  Oosnss* 
V.  The  Queen  (55  L.  T.  Rep.  848;  18Q.B.Di»- 
256),  a  case  decided  before  the  Act  of  18S9.  "Via 
regard  to  the  cases  relied  on  By  the  defendsats. 
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the  first  is  Neiottead  v.  Bearles  (1  Atk.  265).  That 
caae  has  been  ao  long  law  that  it  must-  be  treated 
as  law,  but  it  is  an  established  exception  to  the 
generskl  rale  that  courts  will  not  enforce  settle- 
menta  at  the  instance  of  volunteers,  showing  that 
the  children  in  that  case  were  volunteers,  and  it  is 
80  r^^rded  by  Fry,  J.  in  Gale  v.  Oale  (36  L.  T. 
Rep.  690  ;  6  Ch.  Div.  144).  In  Mackie  y.  HerbvH- 
son  (9  App.  Gas.  303)  Lord  Selbome  was  of  opinion 
that  Newatead  v.  Searles  {ubi  »up.)  was  decided  by- 
Lord  Hardwicke  on  special  grounds,  namely,  that 
the  tmsts  in  favour  of  the  children  of  the  marriage 
were  so  inized  up  with  the  trusts  in  favour  of  the 
children  of  the  former  marriage,  that  both  would 
have  to  be  enforced  together ;  and  that  is  the 
explanation  of  Newgtead  v.  Bearles  (uJt  sup.)  given 
hy  Lord  Selbome.  In  the  case  of  Be  Cameron  arid 
Wells's  Contract  (57  L.  T.  Rep.  645 ;  37  Ch.  Div.  32) 
Kay,  J.  professes  not  to  understand  Newstead  v. 
Bearles  (ubi  sup.),  and  refuses  to  extend  it  to  the 
children  of  a  widower  by  a  fonner  marriage,  but 
he  intimates  a  clear  opinion  there  that  the  former 
children  of  the  widow  are  volunteers.  In  De 
Mestre  v.  West  (64  L.  T.  Eep.  375;  (1891)  A.  C. 
284)  Lord  Selbome  again  criticises  Newstead  v. 
Bearles  (ubi  sup.),  and  adheres  to  the  opinion  that 
it  was  decided  on  special  grounds ;  and  he  also 
criticises  the  case  olClarke  v.  Wright  (6  H.  &  N. 
849).  Those  cas^  are  all  upon  the  statute  of 
Elizabeth  and  are  no  direct  authority  in  the  present 
case,  and  they  are  met  by  the  language  of  sect.  11 
of  the  Act  of  1889,  wUch  says  that  voluntary 
settlements  shall  include  trusts  in  favour  of  a 
volunteer,  even  though  other  persons  give  con- 
sideration in  the  same  deed. 

Jelf,  Q.C.  and  Micklem  for  the  defendants. — If 
sub-sect,  (a)  hits  anything  at  all,  it  is  the  gifts  to 
the  four  adult  sons ;   but  this  is  not  the  case  of  a 
voluntary    disposition  within    that    sub-section, 
which  refers  to  a  totally  different  class  of  disposi- 
tions.    So,  sub-sect,  (c),  even  With  the  extension  it 
has  received  by  the  Act  of  1889,  does  not  affect  the 
present  settlement  as  being  a  voluntary  settlement 
within  its  meaning.      These  statutes  were  to  pre- 
vent evasions  of  probate  duty,  and  are  therefore 
very  analogous  to  the  statute  of  Elizabeth,  which 
was  to  prevent  frauds,  so  that  the  cases  under  that 
statute  are  in  point  here.  There  is  no  definition  of 
the  word  "volunteer,"  and  that  being  so,  we  must, 
to  ascertain  its  meaning,  go  to  that  biunch  of 
law  or  equity  which  has  been  in  the  habit  of  using 
the  word.      No  other  meaning  can  be  given  to  the 
words  "  volunteer  "  and  "  voluntary  settlement " 
*^an  that  given  to  them  by  courts  of  equity,  and 
this  caae  is  not  brought  within  the  principles  upon 
which  equity  has  proceeded,  and  we  cannot,  as  the 
Attorney- General  contends,  treat  the  cm-rent  of 
Mthorities  for  more  than  one  hundred  years  as 
heing  of  no  nae  in  construing  this  statute.     The 
only  case  on  this  Act  which  flie  Attorney-General 
Mn  bring  forward  is  the  case  of  Grossman  v.  The 
Queen  {ubi  sup.),  which  was  a  plain  case  of  an 
evasion  of  the  duty,  as  the  transaction  tiiere  really 
amounted  to  a  bargain  between  a  father  and  his 
«wi,  which  had  the  efFeot  of  making  a  gift  from 
the  father  to  the  son,  obviously  for  the  purpose  of 
^MJM  the  dn^.     If  the  argument  is  to  prevail 
™M  all  are  volunteers  who  give  nothing  from 
themselves  as  for  themselves,  lien  the  children  of 
y>e  marriage  itself  would  come  within  tiie  descrip- 
W)n  of  volunteers,  as  they  ^ve  no  consideration. 
Unr  argument  as  to  this  is  well  expressed  in 


Yaizey,  pp.  76-e^  sea.,  where  all  the  cases  are  col- 
lected and  discuased.  The  only  meaning  we  can 
give  to  the  word  "  volunteers  is  that  given  by 
legal  writers  and  judges,  and  the  question  is  not 
necessarily  settled  by  the  fact  that  no  considera- 
tion was  given : 

Oreen  v.  Pateraon,  54  L.  T.  Eep.  738 ;  32  Ch.  Div. 
95. 

[Weight,  J. — It  is  stated  in  Leake  on  Contracts 
(3rd  edit.,  p.  545)  that  the  children  of  a  former 
marriage  of  either  parent  are  not  within  the  mar> 
riage  consideration,  but  are  volunteers.]  So  long 
ago  as  1737,  it  was  decided  by  Lord  Hardwicke,  in 
Newstead  v.  Bearles  (ubi  sup.),  that  the  children  of 
the  widow  by  a  former  marriage  were  not  volun- 
teers, and  were  to  be  treated  as  children  of  the 
marriage.  That  has  never  been  overruled ;  on  the 
contrary,  it  has  been  followed  in  the  Exchequer 
Chamber  in  Clarke  v.  Wright  [ubi  sup.),  and  by 
Fry,  J.  in  Gale  v.  Gale  (ubi  sup.),  and  we  submit 
that  these  authorities  are  conclusive  of  the  ques- 
tion. 

Wright,  J. — In  this  case  the  question  of  the 
estate  duty  is  admitted,  and  the  only  questions  we 
have  to  d^  with  are  questions  as  to  the  account 
duty.  The  question  as  to  the  account  duty  arises 
first,  on  the  item  of  4000  shares  and  3200  shares. 
The  marriage  settlement  did  not,  in  respect  of 
this,  in  my  judgment,  purport  to  operate  as  an 
"  inunediate  gift  inter  vivos,  whether  by  way  of 
transfer,  delivery,  declaration  of  trust,  or  other- 
wise," because  it  was,  as  I  read  it,  an  ordinary 
settlement,  giving  a  life  estate  to  the  intended 
wife,  and,  in  the  events  which  have  happened,  to 
particular  persons.  I  do  not  think  that  that  is 
the  meaning  of  sub-sect,  (a)  of  sect.  38  of  the 
Customs  and  Inland  Revenue  Act  1881.  Nor 
does  it  appear  to  me  to  be  brought  within  that 
provision  by  sect.  11  of  the  Customs  and  Inland 
Revenue  Act  1889,  because,  as  it  seems  to  me,  that 
applies  only  where  the  trust  was  such  that  in  the 
ordinary  course  of  things  possession  might  have 
been  tftken  under  the  settlement  when  it  was 
made.  Then  as  to  the  account  duty  on  the  12,300 
shares,  after  deductii^  the  25,000!. — which  it  is 
agreed  ought  to  be  deducted — I  myself  should 
have  said,  apart  from  authority,  that  no  valuable 
consideration  had  been  given  by  the  cestui  que 
trusts  in  question,  although  it  must  be  conceded 
that  in  the  case  of  Gale  v.  Gale  (ubi  sup.),  and  at 
least  one  of  the  cases  there  cited  by  Fry,  J.  there 
is  language  which  seems  to  go  the  length  of 
saying  that  even  as  between  these  parties  and  the 
settlor  valuable  consideration  might  be  considered 
to  be  given.  However  that  might  be,  it  is  not 
necessarily  oonclusive.  I  think  we  are  bound  by 
the  cases  from  Newstead  v.  Bearles  (ubi  sup.) 
downwards,  which  show  that,  although  cestui  que 
trusts  imder  settlements  of  this  kind  may  not  take 
for  valuable  consideration,  nevertheless,  they  are 
protected  against  subsequent  purchasers  as  if  they 
had  been  parties  to  the  marriage  consideration, 
and  are,  therefore,  for  the  greatest  and  most 
important  of  all  the  purposes  of  a  settlement  of 
this  kind,  treated  as  not  volunteers.  There  is  no 
doubt  a  great  deal  in  the  judgment  of  the  Privy 
Council  m  the  case  of  De  Mestre  v.  West  (ubi  tup.), 
in  1891,  and  something  also  in  the  judgment  of 
Lord  Selbome  in  the  case  in  the  House  of  Lords 
of  Mackie  v.  Herbertson  (ubi  sup.),  tending  to  show 
that  the  case  of  Newstead  v.  Bearles  Jubi  tup.)  is 
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to  be  supported  on  special  grounds.  I  am  not  at 
all  sure  that  the  same  speciu  gpx>unds  do  not  arise 
in  this  case,  because  some  money  or  property 
Talned  at  10002.  iras  brought  into  the  settlement 
bv  the  husband.  But,  apart  from  that,  I 
think  we  are  bound  by  the  course  of  the 
decisions,  whatever  criticisms  may  have  been 
made  in  some  of  the  later  cases  as  to 
the  grounds  on  which  those  decisions  were 
based.  To  my  mind  common  sense  requires, 
unless  there  is  something  contrary  to  the  language 
of  the  statute,  that  we  should  apply  the  same 
construction  to  the  word  "  volunteer "  in  this 
statute  as  has  been  applied  to  it  in  relation  to 
the  only  other  purposes  as  to  which  any  legal  mean- 
ing, or  effect;  has  been  given  to  that  word;  and, 
as  I  have  said,  effect  has  been  given  to  that  word 
in  such  a  sense  aa  to  make  tne  children  of  the 
former  marriage  not  within  the  ordinary  rule  as 
to  volunteers.  A  provision  for  the  children  of  a 
former  marriage  often  is  a  proper,  and  sometimes 
a  necessary,  part  of  a  settlement  on  a  second 
marriage.  A  woman  who  marries  a  second  time 
certainly  alters  very  materially  the  possibilities  of 
succession  on  the  part  of  the  children  of  her 
former  marriage.  She  makes  it  much  less  likely 
that  such  chili&en  will  receive  the  benefits  which 
thejr  might  have  received  if  she  had  not  married 
a  second  time.  In  the  absence  of  any  facts  found 
in  this  case  to  show  that  there  is  anjrthing  in  the 
natui-e  of  an  attempted  evasion  of  the  law^which, 
of  coarse,  would  be  an  entirely  different  matter — 
I  think  we  onght  not  to  hold  that  such  a  reason- 
able part  of  the  marriage  settlement  would  be 
within  the  mischief  of  the  Act.  Of  course  this 
judgment  would  not  appljjr  to  any  class  of  bene- 
ficiaries who  are  not  withm  the  kind  of  rule  laid 
down  in  NetoHead  v.  Searles  (ubi  $up.).  It  would 
not  apply  to  any  class  of  beneficiaries  who  have 
not  been  brought  within  the  scope  of  the  marriage 
consideration.  I  think,  therefore,  that,  as  regards 
both  parts  of  the  case  in  relation  to  the  accoimt 
duty,  the  prayer  of  the  Grown  fails. 

Collins,  J. — ^I  am  of  the  same  opinion.  The 
argument  for  the  Crown  is,  as  I  understand  it, 
that  the  particular  trusts  which  are  included  here 
are  mainly  in  favour  of  persons  who,  giving  no 
valuable  consideration  themselves,  must  he  deemed 
to  be  volunteers ;  and  the  AttoiTiey-General,  while 
admitting  that  the  instrument  in  which  these 
provisions  are  contained  cannot  itself  be  described 
as  a  voluntary  settlement,  contends  that  the 
particular  disposition  in  favour  of  these  indi- 
viduals can  M  isolated  from  the  rest  of  the 
settlement,  and  that,  inasmuch  as  they  have  given 
no  consideration,  it  must,  as  against  them,  be 
deemed  to  be,  and  brought  into  the  account  as,  a 
voluntary  settlement.  I  think  that  when  we  are 
construing  the  word  "  vohmteer  "  in  sub-sect.  3  of 
sect.  11  of  the  Act  of  1889,  we  must  look  to  the 
meaning  which  that  woi-d,  as  a  term  of  art,  bore 
in  courts  of  equity  when  dealing  with  a  subject- 
matter  similar  to  that  now  in  question,  and  it 
seems  to  me  that  the  courts  of  equity  did  at 
that  time  regard  the  offspring  of  the  former 
mai-riage  as  not  coming  within  the  category 
of  volunteers.  I  think  the  case  of  Newstead 
V.  Searles  {ubi  tup.),  decided  by  Lord  Hard- 
wicke  a  long  time  ago,  and  commented  upon  in 
several  of  the  more  recent  cases — Oale  v.  Oale 
(ubi  sup.)  amongst  them — shows  that  the  wife's 
children  by  her  former  marriage  do  not  come 


within  the  category  of  volunteers.    Now,  in  botk 
those  cases  of  Newstead  v.  Searles  {ubi  *up.),  and 
Gale  y.  Gale  (ubi  tup.),  there  was  an  application 
on  the  part  of  the  wife's  children   by  a  fonDer 
marriage  to  have  the   trusts  contained  in  tiie 
settlement  between  her  and  her  future  h-osband 
executed  in  their  favour.    They  applied  both  to 
have    those    trusts    executed    in    their   faronr. 
and  also  to  avoid  any  subaeqaent  trusts  vhidi. 
under    the    statute   of    Elizabeth,     would  ban 
defeated  the  trust  in  their  favour  if  they  had  beea 
volunteers.     If  they  had  been  volunteers  tbej 
would  not  have  been  in  a  position  to  demand  the 
assistance   of   the    Court    of    Equity — that  b 
thoroughly  well  established — and,  therefore,  the 
first  point,  namely,  whether   or   not  they  were 
entitled  to  the  relief  claimed,  that  is,  to  speci£c 
performance  of  the  settlement  in   their  favour, 
could  not  be  decided  without  deciding  whether 
they  were  volunteers  or  not.    It  was  dedded  in 
their  favour  by  Lord  Hardwicke,  which  involTed 
the  decision  that  they  were  not  volunteers.    He 
then  decided  the  other  question  as  to  whether  or 
not  they  had  lost  their  right  by  reason  of  tlw 
subsequent  conveyance  for  value  to  a  purchaser. 
Upon  that  question  he  had  to  decide  whether  or 
not  they  came  within  the  exception  of  purchaaeis 
for  value,  and  whether  the  exception  took  them 
out  of  the  statute  of  Elizabeth.    He  decided  that 
also  in  their  favour ;  and,  therefore,  it  seems  to 
me  that  on  both  points  he  was  of  opinion  that      | 
they  did  not  come  within  the  category  of  volun- 
teers.   That  case  is  dealt  with  in  Gak  x.  Gait 
(ubi  sup.)  by  Fry,  J.,  who  refers  to  a  aeries  of  other 
decisions — one  of  them,  Clarke  r.  Wright  (ubi  t*p.\      | 
a  decision  of  the  Exchequer  Chamber— to  the      i 
same  effect,  and  he  points  out,  as  I  have  no«      I 
pointed  out,  that  in  Newstead  v.  Searles  (ubi  rap.]. 
Lord  Hardwicke  did  decide    these   two  points: 
and,   having  reviewed    that  authority,   and  the 
authority  of  Clarke  v.  Wright  (ubi  tup.),  he  came 
to  the  conclusion  in  Gale  v.  Gale  (ubi  sup.),  that 
the  children  of  the  wife  by  a  former  marriage 
could  enforce  provisions  in  a  settlement  in  their 
favour.     That,  of  course,  does  not  deal  with  the 
point  under  the  statute  of  Elizabeth ;  but  he  laji 
down,  as  it  has  been  laid  down  repeatedly  in  a 
number  of  cases,  that  a  mere  volunteer  cannot 
come  to    the    Court  of   Equity   and  ask    it  U> 
enforce  some  voluntary  disposition  in  his  favour- 
He  repeats  that,  and  ne  comes  to  the  conclnsioa 
that  the  children  in  that  case  were  in  a  position 
to  enforce  such  a  provision.      That  involves  a 
direct  decision,  as  it  seems  to  me,  that  in  his 
judgment  they  were  not  volunteers.     He  explains 
that  such  persons  are  deemed  to  come  witlun  the 
consideration  of  the  marriage,  and   if  yoo  get 
them  within  the  consideration  of  the  marriage  the 
rule  that  brought  them  in  appears  to  be  an  arUt- 
rary  rule,  and  one  that  is  incapable  of  being  baaed 
upon  any  very  well  defined  principle.    If  you  once 
get  them  within  the  consideration  of  the  marriage, 
that  is  tantamount  to  saying  that  they  are  not 
volunteers.     They  are  within  the  consideiation; 
they  are  persons  deemed  to  be  giving  considera- 
tion, and  therefore  they  are  not  volunteers.  There- 
fore it  seems  to  me  cleai*  that  at  the  time  this 
statute  was  passed,  persons  in  the  position  of  the 
wife's  children  here  were  persons  who  could  not 
have  been  described  as  volunteers,  and  who  could 
not  have  been  defeated  if  they  had  sought  to  en- 
force the  trusts  for  their  benefit  in  a  settlement 
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npon  an  application  to  a  conrt  of  equity.  That 
being  so,  did  tliis  Act  intend  to  cut  at  the  rights 
of  such  persons  or  not  ?  It  seems  to  me  that  in 
nsine  the  term  "  volnnteers,"  without  giving  any 
definition  of  it,  they  must  be  taken  simply  to  have 
been  d^ding  with  tne  class  of  persons  who,  haring 
regard  to  the  decisions  of  courts  of  equity,  would, 
at  the  time,  have  been  deemed  volunteers ;  and 
for  the  reasons  I  have  given  I  do  not  think  that 
these  persons  are  volunteers.  I  have  pointed  out 
that  the  decision  in  Newstead  v.  Searles  (u&i  sup.), 
was  a  decision  of  the  Lord  Chancellor .-  that  that 
was  followed  by  a  decision  of  the  Exchequer 
Chamber,  and  also  followed  by  Pry,  J.  Under 
these  circumstances  it  would  be  quite  impossible 
for  us  in  any  way  to  refuse  to  follow  that  case, 
and  nothing  short  of  a  decision  of  the  House  of 
Lords  womd  destroy  its  authority.  No  doubt 
certcun  dicta  of  Lord  Selbome  have  been  cited 
from  a  decision  of  the  Privy  Council.  These  are 
merely,  so  far  as  we  are  concerned,  dicta,  entitled 
to  the  very  greatest  weight  and  the  greatest 
possible  reroect,  but  they  cannot  in  any  way  affect 
the  authority — as  npon  ns— of  the  judgment  of 
the  Exchequer  Chamber  or  of  the  Lord  Chan- 
cellor. Then  the  other  authorities  cited  are  also 
dicta  in  a  Scotch  appeal  to  the  House  of  Lords, 
which  would  be  no  authority  upon  us  because  the 
English  decisions  are  not  binding  in  the  Scotch 
Court  of  Session,  and  are  only  prayed  in  aid  as 
founding  some  analogy  by  one  of  the  learned 
lords,  Lord  Selbome.  Here  again.  Lord  Selbome 
has  put  an  interpretation  upon  Newstead  v. 
Seartet  {ubi  sup.),  which  was  not  the  view  adopted 
of  it  in  the  court  of  Exchequer  Chamber,  which 
followed  it.  Again  professing  the  most  profound 
respect  for  anything  coming  from  Lord  Selbome 
npon  that  subject,  I  feel  that  I  am  not  at  Uberty 
to  act  upon  it,  if  I  were  prepared  even  to  accept 
it.  It  seems  to  me  that  the  matter  before  us 
stands  on  the  authority  of  Newstead  v.  Searles 
{ubi  sup.),  Clarke  v.  Wright  {ubi  sup.),  and  the 
case  of  Oale  v.  Gale  (ubi  sup.),  decided  by  Fry,  J. 
Under  these  circumstances  I  think  that  the  case 
of  the  Crown  fails.  > 

Judgment  for  the  defetidants  with  the  costs  of 
the  information. 

Solicitor  for  the  Crown,  The  Solicitor  of  Inland 
Revenue. 

Solicitors  for  the  defendants,  Tarry,  Sherlock, 
and  Co.,  for  Blyth,  Norwich. 


Wednesday,  Nov.  14, 1894. 

(Before  Lord  Russell,  C.J.,  Hawkins  and 

Wrioht.  JJ.) 

Tbeadoold  (app.)  v.  The  Town  Clekk  of 
Gbantham  and  White  (re8ps.).(a) 

Pnrliament — Registration  of  voters — Borough  vote 
— Lodger  franchise — Old  lodger — Notice  of  claim 
— Omission  of  name  of  borough — Validity  of 
claim — Power  to  amendr—Parliamentaru  and 
Municipal  BegiHration  Act  1878  (41  &  42  Vict. 
c.  26),  «.  28,  sub-seets.  2  and  6. 

-4  notice  of  claim  delivered  by  a  voter  already  on 
the  old  lodgers  list  was  not  made  out  in  accord- 
ance with  Form  H.,  No.  2,  in  the  Order  in  Council 
<f  1889,  inasmuch  as  the  name  of  the  borough 

(a;  Bcportad  by  HixBT  LtiuH,  Eaq.,  BuTMer-»t-L*w. 


m  retpeet  of  which  the  claim  was  made  was 
omitted.  In  every  other  remeet  the  claim  was  in 
accordance  with  the  presertbed  form.  The  over- 
seers inserted  the  etainuxni^s  name  on  the  list, 
bui  the  revising  barrister  expunged  it  on  the 
ground  that  the  claim  was  bad,  and  tie  refused 
to  amend  it. 

Held,  that  the  omission  was  a  pure  m,istake,  and 
was  not  misleading,  and  thai  the  revising  barrister 
should  have  exercised  his  discretionary  power  to 
amend. 

Mere  teehnicalities  should  not  be  allowed  to  defeat 
the  claim*  of  voters  where  the  sid>stance  of  the 
daim  is  good. 

This  was  a  case  stated  by  the  revising  barrister 

for  the  borough  of  Grantham. 
The    appellant,    Thomas    George    Treadgold, 

claimed  under  the  Representation  of  the  People 

Act  1867  (30  &  31  Vict.  c.  102),  sect.  30,  sub-sect.  2, 

to  have  his  name  entered  on  the  old  lodgers  list. 
On  or  before  the  25th  July  1894,  the  following 

notice  of  claim  was  served  on  the  overseers : 

Fabliaiisntabt  Bobodobs. — Old  Lodokrs. 
To  the  overseers  of  the  parish  [or  township]  of  little 

Oonerby. 
I  olaim  to  have  my  name  inserted  aa  a  lodger  among 

the  parliamentary  electors  for  the  borough  of    .     .     . 

in  reapeot  of  the  qaaliflcation  named  below :  * 

Name  of  claimant  in  fnll,  gnmama  being  first : — Tread- 
gold,  Thomas  Oeorge. 

Description  of  rooms  occnpied,  and  whether  furnished 
or  not :  Bedroom,  first  floor,  famished ;  nee  of  sitting- 
room,  gronnd  floor. 

Street,  lane,  or  other  place,  and  number  (if  any)  of  house 
in  which  lodgings  sitnate  : — 8,  Park-terrace. 

Amount  of  rent  paid  : — 6«.  per  week. 

Name  and  address  of  landlord  or  other  person  to  whom 
rent  is  paid: — Lydia  Marion  Treadgold,  8,  Park- 
terrace. 

This  was  followed  by  the  declaration  of  the 
appellant  that  he  had  resided  during  the  qualify- 
ing period  in  '*  the  above  mentioned  lodgings," 
that  their  value  was  over  102.,  and  that  he  was 
"  on  the  register  of  parliamentary  voters  for  the 
said  parliamentaiy  borough  in  respect  of  the  same 
lodgings  as  above  mentioned,"  dated  the  24th  July, 
and  signed  Thomas  George  Treadgold.  This  was 
followed  by  the  attestation  to  the  signature  in  the 
following  words : 

T,  the  undersigned,  hereby  declare  that  I  have  wit- 
nessed the  above  signature  of  the  above  named  claimant 
at  the  date  stated  above,  and  that  I  believe  the  above 
claim  to  be  correct —Dated  the  24th  July  1894. — 
(Signed)  Jakbs  Thokas  Slatbr. — Besidenoe,  123, 
Dndley-road,  Grantham,  calling  or  occopation,  iron- 
monger. 

There  was  no  statutory  or  formal  objection  to 
the  claim  in  writing  served  on  the  appellant  or  the 
overseers  by  or  on  behalf  of  any  person  whose 
name  was  on  the  list  of  voters  for  the  borough. 

The  revising  barrister  on  examining  the  claim 
found  that  the  name  of  the  borough  had  not  been 
filled  in.  In  every  other  particular  the  claim  was 
according  to  the  form.  It  was  contended  on  behalf 
of  the  appellant  that,  in  the  absence  of  a  notice  of 
objection,  the  revising  barrister  had  no  power 
to  examine  the  claim,  or  to  expunge  the  appellant's 
name  from  the  old  lodgers  list,  and  that,  if  he 
had  the  right  to  exanune  the  olaim,  he  should 
amend  it  by  inserting  the  name  of  tiie  borough 
(Grantham)  after  the  words  "  for  the  borough  of," 
in  the  claim.  ^  i 
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The  reTising  barrister  decided,  in  accordance 
with  Hersant  v.  HaUe  (56  L.T.  Hep.  337;  L.  Rep. 
18  Q.  B.  412),  that  to  have  claimed  to  be  registered 
is  a  necessary  oonstituent  of  qualification  of  a 
lodger,  whether  old  or  new ;  and  that  the  necessity 
for  BO  claiming  could  not  be  waived  by  the  over- 
seers' publication  of  a  name  in  the  old  lodgers' 
list.  He  held  that  there  was  no  claim  duly  made 
by  the  appellant  to  be  registered  for  the  borough 
of  Grantham,  as  it  was  defective  by  reason  of  t3ae 
omission  of  the  name  of  the  borough,  as  required 
bv  Form  H.  of  No.  2,  in  the  Orders  in  Council  of 
lo89  {vide  Rogers  on  Elections,  15th  edit.,  part  1, 
p.  656).  He  therefore  held  that  the  claim  was  bad, 
and  refused  to  amend  it  under  sect.  28,  sub-sect.  2, 
of  the  Parliamentary  and  Municipal  Registra- 
tions Act  1878  (41  &.  42  Yict.  c.  26),  as  he  con- 
sidered that  he  had  no  power  to  make  such  an 
amendment,  and  that  even  if  he  had  he  would  not 
have  done  so,  because  by  inserting  the  name  of 
the  borough  he  would  be  creating  a  claim  for  a 
particular  borough,  and  would  also  be  amending 
the  declaration  by  importing  the  word  ' '  Grantham 
into  it.  He  ezpnngeii  the  appellant's  name  from 
the  list. 

T.  Terrell  for  the  appellant. — The  appellant  in 
this  case  sent  in  his  claim  as  an  old  lodger,  and  as 
sucb>  is  entitled  to  have  notice  that  his  claim  is 
objected  to.  The  fact  that  the  name  of  the 
borough  was  omitted  in  the  claim  is  only  an  infor- 
mality, and  did  not  thereby  render  the  claim  a 
nullity,  and  it  is  submitted  that  the  revising 
barrister  should  have  amencted  under  sub-sect.  2 
or  6  of  sect.  28  of  the  Parliamentair  and  Muni- 
cipal Registration  Act  1878  (41  &  42  Vict.  o.  26). 
[Stopped  by  the  Court.] 

T.  Willes  Chilty,  for  the  respondents,  contended 
(1)  that  the  document  sent  in  by  the  appellant 
was  no  claim  at  all ;  (2)  that  the  revising  barrister 
was  quite  right  in  expunging  the  name  of  the 
appellant,  because  in  making  a  claim  the  name  of 
the  borough  is  an  essential  part  of  the  claim ; 
(3)  the  revising  barrister  has  a  discretion  which 
be  had  exercised  here  in  a  judicial  manner,  and  it 
is  sobmitted  the  court  ought  not  to  interfere : 

Henant  v.  HaUe,  56  L.  T.  Eop.  337  ;  18  Q.  B.  Div 

412;  56  L.  J.  44,  Q.  B. ; 
Joneii  V    Kent,  60  L.  T.  Eep.  320  ;  22  Q.  B.  Div. 

204; 
Smith  V.  Cha7idler,  60  L.  T.  Eep.  327 :  22  Q.  B. 
Div.  208. 

This  is  not  a  claim  at  all,  for  the  name  of  the 
borough  is  of  the  essence  of  the  claim,  and  the 
omission  of  it  is  not  a  mere  trivial  mistake,  but  a 
material  omission.  [Hawkins,  J. — Suppose  the 
claim  was  sent  in  in  respect  of  "  the  "  or  "  this  " 
borough,  do  you  say  that  the  revising  barrister 
could  not  amend?]  You  cannot  omit  in  the 
formal  claim  the  name  of  the  place  in  respect  of 
which  youi'  qualification  is  claimed.  It  is  sub- 
mitted that  the  the  claim  must  be  in  accordance 
with  the  statutory  form.  The  revising  barrister 
has  exercised  his  discretion  under  sub-sect.  2  of 
sect.  28  (41  &  42  Vict.  c.  26)  : 

Piriard  v.  Baylit,  41  L.  T.  Eep.  509  ;  6  C.  P.  Div. 
235. 

Lord  Russell,  C.J. — In  this  case  the  appeal 
must  be  allowed.  The  appellant,  who  was  already 
on  the  old  lodgers  list  for  the  borough  of 
Grantham,  made  on  the  25th  July  1894,  a  claim 
to  be  put  on  the  parliamentary   register.      He 


sent  in  this  claim  in  the  form  to  which  our  attat 
tion  has  been  called  as  an  old  lodger,  addrened 
to  the  overseen  of  the  parish  of  Little  Gonerby, 
claiming  to  have  his  name  inserted  as  a  lodger 
among  the  parliamentary  electors  for  the  boroa^ 
of  "  ."    He  than  stated  his  name,  ^ 

description  of  the  rooms  he  oecnpied,  the  addrna, 
the  rent  he  paid,  and  the  name  and  address  of  bk 
landlord.     The    claim  was    duly  attested  bjr  a 
person  who  described  his  residence  as  being  is 
Grantham.    The  overseers  leoeiving  this  in  &e 
borough  of   Grantham,  undoubtedly  nndentood 
the  claim,  and  inserted  the  appellant's  name  cm 
the  list.      When  the  matter  came    before  the 
revising  barrister  the  point  was  made  that  in  the 
absence  of  notice  of  objection  he  had  no  power  to 
examine  the  claim.    We  think,  however,  that  he 
was  quite  right  in  considering  it.    Then  the  ques- 
tion arose  whether  the  claim  as  made  was  a  valid 
one  or  not,  and  we  think  that  the  revising  banister 
was  perfectly  right  in  holding  that  it  was  not  a 
valid  claim.    But  then  came  uie  fm-ther  questicm 
whether,  if  not  a  valid  claim,  the  revising  barrister 
should  have  exercised  a  discretionaiT'  power,  and 
have  amended  it.    This  he  declined  to  do.  and 
gave  as  his  reason   that  if  he  had  done  so,  he 
would  have   been    creating   a   new  dum  for  a 
particular  borough  out  of  an  old  one.    I  do  not 
take    that    view.      There    was    undoubtedly  aa 
omission  in  the  claim,  but  it  was  not  deliberateljr 
made ;  it  was  a  pure  mistake  which  did  not  and 
could  not  mislead  the    overseers  or   any  other 
person.    That  being  so  the  question  is,  ought  not 
the  revising  barrister  to  have  exercised  his  dis- 
cretionary power  to  amend  P    He  has  got  a  dis- 
oretionaiy  power  to  amend,  but  it  hss  not  been 
contended  that  this  court  could  not  overrule  that 
discretion,  which  must  be  exercised  in  a  judicial 
maimer.    I  am  of  opinion  that  in  this  case  he 
ought  to  have  amended  the  claim  by  inserting  the 
word  "  Grantham,"  because,  in  the  first  place,  the 
appellant  was  already  on  the  old  register ;  and. 
secondly,  because  the  overseers  were  not  in  anj 
way  misled,  but  were  perfectly  well  aware  which 
was  the  borough  in  respect  of  which  the  appellant 
was  claiming.    It  is  unnecessary  to  deal  at  length 
with  the  cases  cited,  as  the  circumstances  were 
different.     In  Jones  v.  Kent  (60  L.  T.  Rep.  32U; 
22  Q.  B.  Div.  204)  it  appeared  that  the  declaration 
of  residence    and  the  attestation  were  dated  the 
9th  July,  six  days  before  the  15th  July,  the  date 
of  the  expiration  of  the  year  of  residence  to  which 
they  referred.      Upon  the  face  of   it  this  was 
entii-ely  wrong,  and  the  court  there  was  of  opinion 
that  the  revising  barrister  was  right  in  erasing 
the  claimant's  name,  and  the  judgment  amomited 
to  this,  that  the  claim  was  not  a  valid  one.  There 
was  no  application  to  amend.     In  tiie  case  of 
Smith  V.  Chandler  (60  L.  T.  Rep.  327 ;  22  Q.B. 
Div.  208)  the  point  raised  was,  that  the  date  of  the 
attestation  was  omitted  in  the  claim.    The  statute 
requires    the    claim    to    be  attested  and  dated. 
There  the  court  held  that  the  claim  was  invalid 
as  the  omission  was  material,  and  was  not  dne  to 
mistake,  but  was  deliberately  made.    In  Puxari 
v.  BaylU  (41  L.  T.  Rep.  609 ;  5  C.  P.  Div.  235)  » 
claim  was  sent  in  by  a  lod^r  for  the  first  time 
(it  hardly  amounted  to  a  claim),  but  he  omitted  to 
state  the  amount  of  rent  and  the  address  of  w 
landlord,  and  thus  did  not  state  the  qnalificalioii 
on  which  his  claim  was  based.     There  was  no 
right  shown  in  the  claim  to  be  on  the  i^^iaterat 
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all.  These  caaea  therefore  differ  from  the  present 
one.  I  think  that  while  this  court  must,  on  the 
one  hand,  be  very  vigilant  in  not  allowing  amend- 
ments to  claims  which  in  substance  and  on  the 
face  of  them  ore  not  shown  to  be  claims  at  all, 
yet  on  the  other  hand,  it  must  be  rerj  vigilant  in 
seeing  that  mere  technicalities  should  not  be 
allowed  to  defeat  the  claims  of  voters  where  the 
substance  of  the  claim  is  good. 

Hawkins,  J. — ^I  am  so  entirely  of  the  same 
opinion  that  I  sh^  not  add  a  word. 

Wbiqht,  J. — I  agree. 

Appeal  alloioed  tcith  costs. 

Solicitor  for  the  appellant,  W.  H.  Norhdge, 
Newark. 

Solicitors  for  the  respondents,  Paterson,  Snow, 
Bloxam,  and  Kinder,  for  W.  F.  M.  White,  Gran- 
tham. 


Wednesday,  Nov.  14, 1894. 

(Before  Lord  Russell,  C.J.,  Hawkins  and 

Wbight,  JJ.) 

Wabben  v.  Maulb.  (a) 

Parliamentary  registration — Two  names  on  voters 

list  in  respect  of  same  qualifying  property. 

The  names  of  two  persons  were  on  the  occupiers 

list  as  parliamentary  electors  in  reject  ty  the 

same  qualifying  property.     Objection  was  raised 

against  one  of  them,  hut  the  revising  barrister 

found  he  was  duly  qualified,  and  retained  his 

name  on  the  list.   No  oMection  was  raised  against 

the  other,  and  no  evidence  was  given  as  to  his 

qualifieation. 

Held,  that  the  mere  fact    that    another  person, 

whether  qualified  or  unqualified  is  on  the  register 

in  respect  of  certain  prem,ises,  is  not  enough  to 

heep  a  person  off  who  is  properly  qualified  in 

re^)eet  of  the  same  premises. 

Case  stated   by  the  i-evising  barrister  for  the 

Southern  or  Huntingdon  division  of  Huntingdon. 

An  objection  was  entered  by  William  Warren 

to  the  name  of  Arthur  Chapman,  being  retained 

on  the  occupiers  list  as  a  parliamentary  elector 

for  the  divisions. 

The  sole  ground  of  objection  stated  in  the 
notice  of  objection,  and  raised  before  the  revising 
1>arriater,  was  that  Arthur  Chapman  was  not  the 
tenant  of  the  qualifying  property. 

The  facts  as  set  out  in  the  stated  case  were  as 
follows : 

Arthur  Chapman  was  on  the  list  as  a  voter  in 
respect  of  a  dwelling-house,  and  was  entitled  in 
&U  respects  to  be  on  such  list.  In  respect  of  the 
Mine  dwelling  -  house  another  person  William 
Chapman  was  also  entered  on  the  list  as  a  voter. 
No  notice  of  objection  had  been  given  to  the 
retention  of  the  name  of  William  Chapman  upon 
the  list,  and  there  was  no  evidence  oefore  the 
revising  barrister  as  to  whether  William  Chapman 
iw  or  was  not  entitled  to  be  so  entered. 

The  barrister  disallowed  the  objection,  and 
"BtMned  the  name  of  Arthur  Chapman  on  the  list. 
G.  E.  Tyrrell  for  the  appellant. — The  revising 
"ttmster  should  have  taken  evidence  as  to  which 
rfthe  two  names  shoold  remain  on  the  list  as 
oeing  qualified  in  respect  of  these  premises,  and 
ne  should  have  gone  into  the  value  of  the  qualify- 

W  Beported  by  Hbmbt  Liise,  £aq..  BarrlBter->t  L«w. 


.  ing  property,  and  he  would  then  have  found  that 
the  value  was  under  201.,  and  consequently  that 
both  the  names  could  not  remain  on  the  list  in 
respect  of  these  premises.  William  Chapman  was 
on  the  list  and  was  not  objected  to,  and  it  is  sub- 
mitted that  the  barrister  was  wrong  in  retaining 
a  second  name  on  the  list. 

No  one  appeared  for  the  respondent. 

Lord  HussELL,  C.J. — ^Thls  appeal  must  be  dis- 
missed. The  case  stated  finds  that  the  claimant, 
Arthur  Chapman,  was  on  the  list  as  a  voter,  and 
was  in  all  respects-  duly  qualified  as  a  tenant, 
snbject  to  the  fact  that  there  was  another  person, 
William  Chapman,  also  entered  on  the  list  as  a 
voter  in  respect  of  the  same  premises.  That  fact 
makes  no  difference  whatever.  Whether  William 
Chapman  was  or  was  not  entitled  to  have  his 
name  entered  on  the  list  in  respect  of  these  pre- 
mises is  of  no  iiuportance  in  this  case  as  no  notice 
of  objection  to  the  retention  of  his  name  had 
been  given,  and  there  was  no  evidence  before  the 
revising  barrister  one  way  or  the  other.  The 
barrister  has  found  that  Arthur  Chapman,  the 
man  objected  to,  is  properly  qualified  as  the 
tenant,  and  no  objection  other  than  that  he  was 
not  the  tenant  of  the  qualifying  property  was 
raised  by  the  notice.  The  notice  given  was  not 
sufficient  to  raise  the  question  of  the  value  of  the 
premises  as  is  now  contended.  The  mere  fact 
that  another  person,  whether  qualified  or  un- 
qualified, is  on  the  list  as  a  voter  in  respect  of 
'  certain  premises  is  certainly  not  sufficient  to  keep 
a  person  off  who  is  found  duly  qualified  in  respect 
of  such  premises,  as  is  the  case  here. 
'  ELawkins,  J. — ^I  entirely  agree  with  what  has 
been  said. 

Weight,  J. — I  am  of  the  same  opinion. 

Appeal  dismissed. 

Solicitor  for  the  appellant,  Walter  MaskeU,  for 
I  Granfield  and  Wheeler,  St.  Neots. 


PROBATE,  DrVOROE,  AND  ADMIRALTT 

DIVISION. 

ADMIBALTY    BUSINESS. 

Nov.  10  and  Dec.  4, 1894. 

(Before  the  Pbbsident  (Sir  Francis  Jeone)  and 

Bbuce,  J.) 

Kellt  and  Habdy  v.  The  Isle  of  Man  Steam 

Packet  Company  Limited. 

The  Ttnwald.  (o) 

on  appeal  fbom  the  liverpool  county 

COTJET. 

Practice  —  County  Court  —  Collision  —  Mode  of 
trial — Jury  or  assessors — County  Courts  Admi- 
ralty Jurisdiction  Act  1868,  ss.  10,  11,  34— 
County  Courts  Act  1888,  s.  101. 

In  an  Admiralty  cause  of  collision  in  a  County 
Court,  where  one  party  asks  for  a  jury  and  this 
other  demands  assessors,  the  trial  must  be  by 
judge  and  assessors. 

Semble,  in- salvage  and  towage  causes  the  same 
rule  applies. 

Per  Bruce,  J.:  Semble,  sect.  101  of  the  CoutUy 
Courts  Act  1888  does  not  apply  to  Admiralty 
causes. 

This   was  an   appeal   by  the   defendants  in   a 

(a)  Beported  by  Butlkr  Asfinall,  Esq.,  Buriiter-at-Ltir. 
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collision  action  in  pertonam  on  the  Admiralty  side 
of  the  County  Court,  from  an  order  of  the  jud^ 
of  the  Liverpool  County  Court,  on  an  application 
to  him  for  directions. 

The  plaintiffB  claimed  damages  for  injuries  to 
their  flat  Oibson  by  a  collision  with  the  screw- 
steamer  Tynwald  on  the  river  Mersey  on  the  16th 
Auk.  1894. 

The  plaintiffs  demanded  a  jury,  and  Uie  regis- 
trar of  the  court  issued  a  notice  of  jury.  The 
defendants  filed  a  request  that  nantic&l  assessors 
should  be  summoned. 

On  an  application  to  the  judee  for  directions 
as  to  the  mode  of  trial,  the  juaoe  said  that  it 
to  him  that,  under  the  Acts,  he  had  no 


choice  in  the  matter ;  if  a  jury  was  asked  for,  he 
was  obliged  to  allow  the  case  to  be  tried  by  a  jury. 
The  fact  that  nautical  assessors  had  been  sum- 
moned did  not  exclude  a  jury.  He.  made  no  order 
except  that  the  costs  of  the  application  should  be 
costs  in  the  action,  and  gave  leave  to  the  defen- 
dants to  appeal 

The  defendants  appealed. 

The  following  Acts  of  Parliament  were  referred 
to  in  argument : 

County  Courte  Act  1846  (9  &  10  Yict.  c  95), 
8.  70  ;  County  Courts  Equitable  Jurisdiction  Act 
1866  f28  &  29  Vict.  o.  99),  ss.  2  and  7 ;  County 
Courts  AdmiraltT  Jurisdiction  Act  1868  (31  &.  32 
Yict.  c.  71),  88. 10, 11,  34,  and  35  ;  County  Courts 
Act  1888  (51  &  52  Vict.  c.  43),  ss.  101, 186,  and 
188,  sub-sect.  3. 

Sir  Walter  PhiUimore  and  A.  0.  Steel  for  the  ap- 
pellants.— Tbe  County  Courts  Act  1888  repeals  iQl 
County  Courts  Acts  except  those  dealing  with 
Admiralty.  Theyareneitherinoorporatednorin  the 
schedule  of  repeal.  There  are  two  questions  in  this 
case.  Do  assessors  exclude  juries  .■'  If  not,  which 
prevaila  ?  The  first  part  of  sect.  101  of  the  County 
Courts  Act  1888  is  tne  same  as  in  sect.  70  of  tbe 
County  Courts  Act  1846.  The  County  Courts 
Adminilty  Jurisdiction  Act  incorporated  the  Act 
of  1846.  If  there  is  a  right  to  a  jury  now,  there 
has  been  since  1868.  In  tne  general  orders  issued 
under  the  Acts  of  1868  and  1888  there  is  no 
mention  of  a  jury  in  Admiralty.  The  words 
"  ordinary  civil  causes  "  in  sect.  10  of  the  Act  of 
1868  would  include  equity,  as  County  Courts  then 
had  equity  jurisdiction,  and  this  is  why  in  sect.  101 
of  the  Act  of  1888  equity  causes  or  matters  are 
^>ecifically  excepted.  [Bbuce,  J.  refers  to  sects.  2 
and  7  of  the  County  Courts  Equitable  Jurisdiction 
Act  1865.]  At  common  law  there  was  ajury  as 
of  right ;  at  equity  only  of  discretion.  The  Act 
of  1868  gives  an  aoEolute  right  to  assessors,  and 
the  presence  of  assessors  excludes  that  of  a  jury. 
[The  Peesidknt. — By  sect.  10  assessors  are  to 
Assist  the  judge  in  the  same  way  as  they  do  the 
judge  in  the  High  Court ;  how  can  they  do  this 
with  a  juryP  BsrcE,  J. — The  jury  having  by 
their  oath  to  give  their  verdict  according  to  evi- 
dence, would  M  found  to  disregard  the  opinion  of 
the  assessors.]  Tbe  other  side  will  object  that 
the  words  "  all  actions  "  cover  this  one.  But 
see  definition  of  "action"  in  sect.  186  of  the 
Act.  "Prescribed"  there  means  prescribed  by 
the  County  Court  Bules.  Admiralty  causes, 
unlike  every  other  case,  begin  with  a  prtecipe, 
then  a  plaint  note,  then  a  summons.  Common 
law  actions  begin  with  a  plaint : 

The  Princeet  Xoyal,  I.  Eep.  3  A.  &  E.  27. 


There  are  various  County  Court  Rules  all  pointing 
to  the  tribunal  which  is  to  try  Admiral^  causes 
being  either  a  judg^  alone  or  a  judge  assisted  by 
assessors. 

Jo$eph  Walton,  Q.C.  and  Horridge  for  respon- 
dents.— ^The  Court  of  Appeal  has  just  decided 
that  the  Act  of  1888  applies  to  Admiralty  causes  -. 

The  Delano,  71  L.  T.  Bcp.  544. 
This  supports 

The  Eden,  66  L.  T.  Bep.  387:  7  Asp.  Mar.  Liw 

C«s.  174:  (1892)  P.  67; 
The  Hero,  65   L.  T.  Bep.  499 ;   7  Asp.  Mar.  Lav 
81 ;  (1891)  P.  294. 

Where  the  Act  of  1888  does  not  alter  the  Act  of 
1868  the  latter  stands.  [The  Peksidext.— 
Is  there  anything  in  the  County  (courts  Acts 
which   shows    that    a    judge    ever   sits    Tvith    a 

J'nry    and    assessors  ?     The    Employeirs'    Liabi- 
ity    Act    1880    gives    you    assessors    or    jury, 
but    not    both.      Bruce,    J. —  Your    ar^umeiit 
18  that,  though  there  are  two  kinds  of  procedni« 
available,   still    the  provision    for  a  jury   is   to 
prevail  ?]     Yes.    As  to  the  point  of  convenience, 
why  should  not  a  judge  sit  with  both?     The 
judge  in  the  Admiralty  Court  finds  facta,  and  has 
skilled  opinion  to  help  him;  why  cannot  the  jury 
find  facts  ?    Asseson  are  merely  impartial  experts 
to  help  the  court.    By  sect  10  of  the  Act  of  186^ 
Admiralty  causes  are  to  be  heard  and  determined 
as  ordinary  civil  causes  are.    Rule  77  of  the  Hales 
of  1869  is  headed  "  Common  Law  Rules."     The 
other  side  would  say  that  all  common  law  rales 
apply  to  Admiralty  except  this  one — of  a  jury  by 
right.    The  option  of  a  party  asking  for  a  juiy 
must  pre^'ail  over  a  party  demanding  assessors 
even  under  the  Act  of  1868.    [Becce,  J. — Was 
not  the  procedure  of  judge  and  assessors  as  op- 
posed to  judge  and  jury  afundamental  distinction 
of  Admiralty  and  common  law  P]     What  are  re- 
garded as  fundamental  matten  in  Admiralty  in 
the  High  Court  are  not  so  in  County  Courts.    Take 
the  case  of  the  arrest  of  a  ship.    Agun  the  County 
Court  has  no  preliminary  act  and  no  pleadings. 
[Beuce,  J. — Tne  reason  for  limiting  the  arrest  of 
a  ship  in  County  Courts  was  inconvenience  and 
the  absence  of  necessity  for  detaining  a  ship  for 
small  claims.]    Tbe  County  Courts  and  Admiralty 
Jurisdiction  Amendment  Act  1869,  sect.  2.  sub- 
sect.  (1)  gave  County  Courts  a  jurisdiction  as  to 
charter-dirties  and    bills   of    ladii^,   which  the 
Admiralty  Court  did  not  possess.    The  provision 
for  mercantile  assessore  was  meant  to  give  juris- 
diction to  try  business  other  than  that  given  bv 
the  1868  Act  on  the  Admiralty  side.    The  fact 
that  the  court  may,  at  the  discretion  of  the  judge, 
appoint  assessors  on  the  application  of  either 
party  does  not  take  away  the  right  to  a  juiy.    If 
under  the  Act  of  1868  my  right  to  a  jury  U 
doubtful,  under  the  Act  of  1888  it  is  clear. 
Sir  Walter  PhiUimore  in  reply. 

Cur.  adv.  rult. 

Dec.  4. — The  Peesident. — ^In  this  case  a  ques- 
tion arises  as  to  the  mode  of  trial,  in  a  Count; 
Court,  of  a  cause  of  collision,  within  the  Admiralty 
jurisdiction  of  the  court.  It  is  whether,  where 
one  party  asks  for  a  jury  and  one  party  asks  for 
assessore,  the  trial  should  be  by  a  judge  and  jury, 
by  a  judge  and  assessore,  or  by  a  judge,  jury,  and 
assessore.  The  learned  judge  of  the  County  Coar 
has  decided  in  favour  of  the  t-hird  of  these  mode 
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of  trial,  Eind,  accordingly,  he  has  expressed  no 
opinion  as  between  the  other  two.  The  question 
tarns  on  the  construction  of  the  County  Courts 
Admiialtj  Jurisdiction  Act  of  1868  and  the 
County  Courts  Act  of  1888.  By  the  former  of 
these  Acts  jurisdiction  was  given  to  the  County 
Courts  to  tiy  Admiralty  causes,  and  by  the  3rd 
section  of  the  Act  claims  relating  to  salTage, 
towage,  necessaries,  wages,  damage,  and  collision 
were  enumerated  as  Admiralty  causes.  The  effects 
of  sects.  10  and  11  of  the  Act  appears  to  me  to  be  clear, 
so  far  as  is  necessary,  for  the  decision  of  this  case. 
With  regard  to  Admiralty  causes  other  than  causes 
of  salvage,  towage,  or  collision,  the  cause  is  to  be 
heard  and  determined  in  the  same  manner  as 
ordinary  civil  causes  are  heard  and  determined  in 
County  Courts.  I  do  not  think  it  necessary  to 
decide  what  the  phrase  "  ordinary  civil  causes  " 
imports.  We  are  dealing  with  an  Admiralty  cause 
of  collision,  and  with  regard  to  Admiralty  causes 
of  salvage,  towage,  or  collision  the  lode  appears  to 
me  to  be  clearly  laid  down  by  the  worou  of  the 
exception.  In  these  causes,  the  trial  is  to  be  by 
the  judge,  unless  either  party,  or  the  judge,  desire 
there  should  be  assessors,  and  then  it  is  to  be  by  a 
judge  and  assessors.  It  is  clear  that  the  exception 
in  sect.  10  modified  any  right  to  a  jury  which  the 
previous  words  may  be  supposed  to  have  given. 
It  could  modify  such  right  only  in  one  of  two 
ways — that  is  to  say,  by  allowing  assessors  either 
as  an  addition  to,  or  in  substitution  for,  a  jury. 
Now,  I  confess  it  seems  impossible  to  suppose 
that  it  was  intended  by  the  words  of  this  excep- 
tion to  introduce  into  our  judicial  system  trial  by 
a  judge  plus  assessors  plus  a  jury.  The  words  do 
not  appear  to  be  apt  tor  the  purpose,  because  it 
is  the  judge  who  is  to  be  assisted  by  assessors, 
and  he  is  to  be  assisted  by  them  in  the  same  way 
as  the  judge  of  the  High  Court  of  Admiralty  is 
assisted  by  them.  But  I  cannot  for  a  moment 
suppose  that  it  was  intended  by  this  provision  to 
create  so  novel  a  tribunal  as  a  judge,  jury,  and 
assessors.  I  am  not  sure  that  a  jury  and  assessors 
are  not  inconsistent  in  principle,  because  assessors 
exclude  expei-t  evidence,  at  least  in  the  Courts  of 
Admiralty,  and  a  jury  is  bound  to  decide  accord- 
ing to  the  evidence,  so  that  they  must  give  a 
verdict  without  any  evidence  on  the  most  material 
points.  The  only  answer  suggested  to  this  is 
that  the  advice  oi  the  assessors,  which  the  judge 
would,  I  suppose,  convey  to  the  jury,  is  evidence  ; 
but  it  is  not ;  it  is  a  substitute  for  evidence.  I 
am  sure,  however,  that  the  practical  difficulties  in 
trying  a  cause  of  collision  or  salvage  with  a  jury, 
the  sole  judge  of  fact,  woflld  be  great.  I  do  not 
say  the  thing  would  be  impossible,  but  it  implies 
a  novel  system  of  procedure  in  the  conduct  of  such 
a  trial  on  which  tne  Act  is  wholly  silent.  Trial 
by  assessors  has,  I  think,  always  been  regarded  by 
the  Legislature  as  an  alternative  of  tritu  by  jury. 
It  is  so,  I  think,  under  sect.  5  of  the  County  Courte 
Admiralty  Jurisdiction  Amendment  Act  1869  and 
under  sect.  103  of  the  County  Courte  Act  of  1888, 
and  it  is  so,  in  terms,  under  the  6th  section  of  the 
Employers'  Liability  Act  1880  and  the  Rules  of 
the  Supreme  Court:  (Order  XXXVL.  r.  7  (a). 
It  is  not  worth  while  to  further  elaborate  this 
point,  because  it  does  not  appear  that  a  construc- 
tion compelling  a  County  Court  judge  to  sit  with 
a  jury  and  assessors  in  Admiralty  causes  has  ever 
till  tuis  case  been  placed  on  the  Act  of  1868,  and, 
indeed,  it  was  only  faintly,  if  at  all,  suggested 


before  us  that  such  a  construction  could  be  main-, 
tained.  I  think,  therefore,  that  it  follows  that 
the  exception  in  sect.  10  enables  any  party,  or  the 
judge,  in  cases  of  collision,  towage,  or  salvage,  to 
say  that  the  trial  shall  be  by  a  judge  and  assessors ; 
and  so  the  law  stood  from  1868  to  1888.  But  it 
is  said  that  the  language  of  sect.  101  of  the  County 
Courte  Act  of  1888  gives  to  either  party  an  abso- 
lute right  to  a  jury  in  all  actions  other  than  the 
Chancery  cases,  wluch  are  specially  excepted,  and 
that,  therefore,  if,  on  the  view  above  teken,  trial 
by  judge,  jury,  and  assessors  cannot  be  supposed 
to  be  intended,  there  must  at  the  demand  of  a 
party  be  trial  by  judge  and  jury.  I  do  not  think 
it  is  possible  to  say  that  the  term  actions,  as  d^ 
fined  by  sect.  186— that  is  to  say,  ''actions  shall 
include  suite,  and  shall  mean  every  proceeding  in 
the  court  which  may  be  commenced  oy  plaint " — 
does  not  include  Admiralty  causes,  ^r  does  it 
appear  to  me  that  there  are  any  inferences  to  be 
drawn  from  the  rules  which  really  throw  light  on 
the  matter.  It  is  also  an  argument  of  force  that 
the  single  exception  of  certain  Chancery  actions 
appears  to  show  that  the  section  was  intended 
otherwise  to  be  exhaustive.  It  is  further  dear, 
from  the  decision  of  this  court  in  Thg  Eden  (ubi 
sup.)  and  The  Hero  {ubi  tup.],  and  from  the  recent 
decision  of  the  Court  of  Appeal  in  The  Delano  (ubi 
sup.),  that  as  regards  Admiralty  causes  tiie  Ace  of 
1S68,  which  is  not  one  of  those  expresslv  repealed 
by  the  Act  of  1888,  must  be  read  with  it.  Must, 
then,  sect.  101  of  the  Act  of  1888  be  construed  to 
i-epeal  sect.  10  of  the  Act  of  1868  and  to  establish 
a  new  rule  for  the  trial  of  Admiralty  causes  of 
collision,  towage,  and  salvage?  I  do  not  tliink 
that  it  need  be  so  read,  and  I  think  that  the 
exception  in  sect.  10  of  the  former  Act  may  stand 
as  on  exception  to  the  general  provision  of 
sect.  101.  I  agree  that  this  takes  from  sect.  101 
the  general  application  of  which  the  words  in 
themselves  are  capable.  But  I  think  that,  on 
principles  similar  to  those  approved  by  a  majority 
of  their  Lordships  in  the  House  of  Lords,  in  the 
case  of  Cox  v.  Hakes  (63  L.  T.  Rep.  392  ;  15  App. 
Cas.  506),  especially  as  steted  by  Lord  Halsbury,  a 
limitation  ought  to  be  placed  on  the  generality  of 
the  language  of  sect.  101.  In  that  cajse,  although 
the  woras  of  sect.  19  of  the  Judicature  Act  1873 
gave  in  terms  jurisdiction  to  hear  appeals  from 
any  judgment  or  order  of  the  High  Court,  and 
also  made  an  exception  in  certain  cases  afterwards 
mentioned,  it  was  held  that  no  appeal  lay  from  an 
order  of  the  Queen's  Bench  Division  in  a  matter 
of  habeas  corpus.  The  decision  may  be  stated 
generally  to  have  proceeded  on  the  nature  and 
history  of  the  writ  of  habeas  corpus,  and  on  this 
groimd,  that  it  could  not  be  supposed  that  the 
Ziegislature  intended  by  general  words  to  alter 
the  previous  procedure  without  more  specific  pro- 
vision than  is  to  be  found  in  the  Act.  On  similar 
principles  it  appears  to  me  impossible  to  suppose 
that  the  Legislature  intended  that,  whenever  any 
parties  so  desired.  Admiralty  causes  of  collision 
and  salvage  in  County  Courte  should  be  tried  by 
a  jury.  Such  an  enactment  would  have  worked 
a  change  more  complete  than  I  can  believe  would 
have  been  so  carried  out.  It  is  true  that  cases  of 
collision  between  ships  have  in  some  cases  been 
tried  at  common  law  by  juries,  and  it  is  also  true 
that  there  was  a  power  under  the  Act  3  &  4  Vict, 
c.  65  (though  I  believe  only  once  employed),  to 
send  an  issue  from  the  Admiralty  Court  for  trial 
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«by  a  jury,  and  quite  recently  my  learned  brother 
Barnes.  J.  tried  an  Admiralty  cause  of  collision — 
in  which  no  scientific  question  was  involved,  bnt 
the  whole  matter  turned  on  an  alleeed  conspiracy 
— with  a  jury.  But  in  the  Admimty  Court  col- 
lision cases  have,  with  this  exception,  been  invari- 
ably tried  by  a  judge,  and  almost  invariably  by  a 
judge  with  assessors.  It  cannot,  I  think,  have 
been  intended  at  the  option  of  anv  party  to  a 
cause,  not  only  to  bring  in  a  jury,  put  also  (if  I 
am  right  in  thinking  assessors  and  jury  incompa- 
tible) to  oust  the  assessors,  and  thus  provide  tor 
trial  of  Admiralty  collision  cases  in  the  County 
Court  in  a  manner  wholly  different  from  that  in 
force  in  the  High  Court  of  Justice.  The  difficulty 
appears  to  me  to  be  greater  still  as  regards  salvage 
cases.  An  action  for  salvage  services  at  common 
law  proceeds  on  a  quantum  meruit,  and  I  should 
suppose  the  compensation  wonld  be  assessed  on 
the  same  principlea  as  in  any  other  case  of  im- 
plied contract.  But  in  the  Admiralty  court  salvage 
services  are  remunerated  on  principles  of  a  very 
special  kind,  into  which  considerations  of  public 
policy  largely  enter,  and  which  do  not  proceed  on 
any  such  basis  as  that  of  contract  between  the 
parties.  Such  principles  have  never  yet,  so  far  as 
I  know,  been  submitted  to  a  jury,  and  it  would  be 
extremely  difficult,  if  not  impracticable,  to  submit 
them  to  that  tribunal.  It  is,  perhaps,  only  another 
way  of  expressing  the  views  I  have  just  indicated 
to  say  there  is  something  in  the  subject  of  certain 
Admiralty  causes  within  the  meaning  of  the  defi- 
nition clause  of  the  Act  of  1888  (sect.  186)  repug- 
nant to  the  inclusion  of  such  causes  in  the 
"  actions "  referred  to  in  sect.  101  of  that  Act. 
For  these  reasons  I  think  that  in  an  Admiralty 
cause  of  oollision  in  a  Conntv  Court,  if  one  party 
asks  for  a  jury  and  the  other  for  assessors,  the 
trial  must  be  by  judge  and  assessors.  The  judg- 
ment of  the  County  Court  must  accordingly  be 
reversed. 

Bruce,  J. — I  agree  with  the  President,  and 
perhaps  I  might  be  content  to  add  nothing  to  the 
judgment  he  nas  delivered;  but,  as  I  have  arrived 
at  the  same  conclusion  by  a  somewhat  different 
method,  it  is,  I  think,  right  that  I  should  state  my 
reasons  for  concurring  in  his  judgment.  In  order 
to  arrive  at  a  right  conclusion  as  to  the  construc- 
tion of  the  County  Courts  Act  1888  we  must  con- 
sider the  earlier  statutes.  The  Act  of  1868  (31  &  32 
Vict.  c.  71)  conferring  Admiralty  jurisdiction  on 
the  County  Courts  enacts,  by  sect.  10,  that "  in 
an  AdnMralty  cause  in  a  County  Court  the  cause 
shall  be  heard  and  determined  in  like  manner  as 
ordinary  civil  causes  are  now  heard  and  determined 
in  County  Courts ;  save  and  except  in  any  Admi- 
ralty cause  of  salvage,  towage,  or  oollision,  the 
County  Court  judge  diall,  if  he  think  fit,  or  on 
the  request  of  either  party  to  such  cause,  be 
assisted  by  two  nautical  assessors  in  the  same 
way  as  the  judge  of  the  High  Court  of  Admiralty 
is  now  assisted  by  nautical  asBessors."  By  sect.  34 
of  the  same  Act  it  is  enacted  that  the  Act  "  shall 
be  read  as  one  with  so  much  of  the  County  Courts 
Act  1846,  and  the  Acts  amending  or  extending 
the  same,  as  is  now  in  force."  Sent.  69  of  the 
County  Courts  Act  1846  enacts  "  that  the  judge 
of  the  County  Court  shall  be  the  sole  judge  in  all 
actions  brought  in  the  said  court,  and  shall 
determine  all  questions  as  well  of  fact  as  of  law, 
unless  a  junr  shall  be  summoned  as  hereinafter- 
mentioned.''^    Sect.  70  of  the  last-mentioned  Act 


enacts  "  that  in  all  actions  where  the  amonid; 
claimed  shall  exceed  five  pounds  it  shall  be  lawful 
for  the  plaintiff  or  defendant  to  require  a  jvaj  to 
be  summoned  to  try  the  said  action  -,  and  in  all 
actions    where    the    amount    claimed  Eball  not 
exceed  five  pounds  it  shall  be  lawful  for  the  judge, 
in  his  discretion,  on  the  application  of  either- a£ 
the  parties,  to  order  that  such  action  be  tried  br 
a  jury."    The  County  Conrt«  Equitable  Jnrie&- 
tion  Act  (28  &  29  Vict  c.  99)  conferred  on  the 
County  Courts  a  limited  equitable  jurisdiction, 
and  by  that  Act  the  County  Courts  were  nven  all 
the  powers  and  authority  of  ihe  High  Court  of 
Chancery  in  the  suits  or  matters  which  fell  within 
the  equitable  jurisdiction  so  conferred.     It  fd- 
lowed,  therefore,  that,  as  the  Court  of  Ghanceiy 
had  in  certain  cases  the  power  to  summon  a  jmy 
for  the  trial  of  certain  matters,  the  County  Coart, 
in  the  exercise  of  its  equitable  jurisdiction,  had  a 
similar  power ;  but,  as  in  the  Court  of  Chimoeiy, 
the  usual  mode  of  trial  was  by  the  judge  akoe, 
so  also  in  equity  proceedings  in  the  County  Comt 
the  usual  mode  of  trial  was  by  the  judge  alone; 
24  &  25  Vict.  c.  134.  which  in  1868  regidated  the 
proceedings  in  bankruptcy,  conferred  by  sect  3 
upon  the  judge  of  every  County  Court  otiier  Una 
the  Metropolitan  County  Courts  the  jurisdictiwi 
in  bankruptcy  previously  vested  in  the  Commis- 
sioners of  the  District   Courts  of  Bankruptcy, 
And  I  cannot  find  that  any  provision  was  in  force 
at  the  time  for  the  trial  of  bankruptcy  matten 
by  a  judge  and  jury.    There  was,  therefore,  vested 
in  the  County  Courts,  at  the  time  of  the  passing 
of  the  County  Courts  Admiralty  JurisdicticHi  Act 
jurisdiction  to  hear  and  determine  civil  causes  of 
various  kinds.    There  can,  I  think,  be  no  donbt 
that  the  phrase  "  civil  causes  "  is  wide  enough  to 
comprehend  all  the  vEirious  matters  includ^  in 
the  jurisdiction  of  the  County  Courts.     Lord 
Selbome,  C.J.,    in    the   case    of  Green  v.  Lord 
Penzance  (45  L.  T.  Rep.  at  p.  357 ;  16  App.  Cas. 
at  p.  671),  says  of  the  word  "  cause  " :  "  It  is  not » 
tecnnical  word  signifying  one  kind  or  another;  it 
is  causa  juritdictionis,  any  suit,  action,  matter,  or 
other  similar    proceeding   competently    brought 
before  and  litigated  in  a  particular  court."    Wnat 
then  is  the  meaning  of  the  provision  of  sect.  10  of 
the   County  Courts  Admiralty  Jurisdiction  Act 
1868,  which  enacts  that  Admiralty  causes  shall  be 
tried  in  like  manner  as  ordinary  civil  causes  ?    It 
would  be,  I  think,  to  put  a  very  narrow  and 
strained  construction  upon  the  words  "  ordinary 
civil  causes  "  to  hold  that  they  applied  only  to 
common  law  causes ;  they  obviously,  as  it  seems 
to  me,  apply  to  all  the  causes  or  matters  over 
which  the  judge  ordinarily  exercised  jurisdictioB. 
Then,  if  these  words  apply  to  all  classes  of  canses, 
in  what  manner  were  such  causes  heard  and  de- 
termined P    The  "  matmer  "  no  donbt  refers  to  the 
procediire  of  hearing  causes  in  a  summarvwsy 
without  pleadings ;  but  I  think  it  also  refers  to 
the  mode  of  trial,  and,  as  the  mode  of  trial  is  now 
the  matter  to  be  determined,  we  must  consider 
what  was  the  mode  of  trial  common  to  all  classes 
of  cases.    The  only  mode  of  hearing  and  deter- 
mining common  to  all  classes  of  cases  was  the  heai^ 
ing  and  determining  by  the  judge  alone.    In  some 
common  law  actions  a  jury  might  be  demanded 
by  either  of  the  parties,  and,  in  some  canses  on  the 
equity  side,  the  court  in  its  discretion  might  order 
a  trial  by  judge  and  jury.    But,  unless  fecial 
application  was  made  by  either  party,  the  jndge 
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Minaelf  determined  all  matters  bronght  in  the 
court,  and  many  of  the  matters  brought  in  the 
court  conld  not  in  any  case  be  determined  save  by 
the  judse  alone.    £  think,  therefore,  that  where 
in  the  first  part  of  the  section  the  Legislature 
referred  to  the  manner  in  which  ordinary  civil 
causAs  were  then  heard  and  determined  in  Connty 
Goorts,  it  meant  to  refer  to  the  hearing  and  de- 
termining of  causes  by  the  judge  alone.    That 
was  the  ordinary  manner  of  trial ;    it  was  the 
method  by  which  many  causes  could  alone  be 
tried,   and   by  which  all    causes  were  tried  in 
the  absence   of  any  special   application  by  one 
of  the  parties.    But,  for  the  purpose  of  the  ques- 
tion now  before  the  court,  it  is  not,  I  think,  neces- 
sary to  rest  alone  upon  the  earlier  words  of  the 
section.     The  provision  for  the  judge  being  as- 
sisted by  nautical  assessors  is,  as  it  seems  to  me, 
absolntely  inconsistent  with  trial  by  jury.    The 
section  provides  that  the  judge  shaU,  if  he  think 
fit,  or  on  the  request  of  either  party,  be  assisted 
by  nautical  assessors  '*  in  the  same  way  as  the 
ja^e  of  the  High  Court  of  Admiralty  is  now 
assisted  by  nauti^  assessors."    But,  if  the  judge 
is  not  to  determine  the  facts,  it  is  difficult  to 
understand  how  assessors  could  assist  him ;  cer- 
tainly they  could  not  assist  him  in  the  same  way 
as  assessors  assist  the  judge  of  the  Court  of 
Admiralty.     Assessors  could    not  assist  him  in 
charging  the  jury,  because  the  jury  can  only  give 
their  verdict  in  accordance    with   the  evidence 
before  them,  and  I  apprehend  it  would  be  in  con- 
travention of  their  oaths  if  the  juiy  were  to  be 
guided  in   their  verdict  by  the  opinion  of  the 
assessors  on  matters  of  nautical  skul.    Questions 
of  nautical  skill  are  matters  of  fact,  not  of  law, 
and,  if  they  are  to  be  determined  by  a  jury,  are 
matters  upon  which  the  evidence  of  experts  should 
be  received;   bu^  if  these  questions  are  to  be 
determined  by  a  jury  on  the  evidence  of  experts, 
there  can  be  no  advantage  in  having  assessors. 
According  to  the  practice  of  the  Admiralty  Court, 
where  the  judge  is  assisted  by  assessors,  evidence 
is  not  admissible  on  points  in  which  it  is  the 
province  of  the  asseBsora  to  advise  the  court: 
(The  Kirby  HcM,  48  L.  T.  Rep.  797;  5  Asp.  Mar. 
Law  Cas.  90;  8  P.  Div.  at  p.  75.)    One  of  the 
great  advantages  of  the  presence  of  assessors  is 
file  saving  of  expense  and  difficulties  which  almost 
always  arise  upon  the  reception  of  the  conflicting 
evidence  of  experts  on  technical  questions.    For 
these  reasons  I  cannot  resist  the  conclusion  that 
the  Legislature,  when  it  conferred  the  right  to 
have  in  certain  Admiralty  causes  nautical  assessors 
to  assist  the  judge,  intended  the  mode  of  trial  by 
judge  and  assessors  to  exclude  the  mode  of  trial 
by  judge  and  jury.    But,  apart  from  these  reasons, 
some  of  the  matters  to  be  tried  are  from  their 
ysty  nature  unsuitable  for  trial  by  judge  and 

eiry.  It  is  impossible  to  suppose  that  the  Legis- 
tnre  could  have  contemplated  the  trial  of  a  cause 
of  salvage  by  a  judge  and  jury.  What  directions 
would  it  be  possible  for  the  judee  to  give  to  the 
.  jnry  as  to  the  principles  to  zuide  them  in  the 
**ses8nient  of  the  amount  of  the  salvage  award  P 
It  cannot,  I  think,  be  said  that  the  salvage  awwrd 
u  to  be  assessed  upon  the  principle  of  a  qyMwtam 
^^eruii,  because  tne  causes  mentioned  in  the 
County  Courts  Admiralty  Jurisdiction  Act  1868 
Me  spoken  of  as  "Admiralty  causes,"  and 
^veiy  title  of  the  Act  is  "An  Act  for 
oomnring  Admiralty  Jurisdiction."     The  value 


of  the  property  salved,  the  nature  of  the  risk 
incurred,  and  all  the  various  elements  which  have 
been  recognised  as  fit  for  the  consideration  of  the 
court  in  awarding  salvage,  must  be  dealt  with  by 
the  tribunal  which  is  clmrged  with  the  ^xing  of 
the  amount  of  salvage  award,  and  it  seems  to 
me  to  be  incredible  to  suppose  that  Parliament 
could  have  intended  to  remit  such  a  question  to  be 
determined  by  a  jury.  The  County  Courts  Juris- 
diction Act  1868,  s.  26,  provided  that  "  an  appeal 
may  be  made  to  the  High  Court  of  Admiralty  of 
England  from  a  final  decree  or  order  of  a  County 
Court  in  an  Admiralty  cause."  This  right  of 
appeal,  which  still  exists,  is  not  limited  to  matters 
of  law,  but  includes  matters  of  fact.  But  it  would 
be  contrary  to  all  experience  and  principle  to  allow 
an  appeal  from  a  finding  of  a  jury  on  matters  of 
tact.  From  1860  down  to  the  passing  of  the 
Coimty  Courts  Act  1888,  the  practice,  so  far  as  I 
can  ascertain,  was  universal  to  have  Admiralty 
cause?  in  the  County  Courts  tried  before  a  judge 
alone,  or  before  a  judge  assisted  by  nautical 
assessors.  The  question  to  be  decided  is  whether 
the  County  Courts  Act  1888,  which  is  entitled 
"  An  Act  to  consolidate  and  amend  the  County 
Courts  Act,"  operates  to  abrogate  the  practice 
which,  founded  upon  the  Act  of  1868,  regulated 
up  to  1888  the  procedure  in  Admiralty  causes.  I 
may  observe  in  passing  that  I  am  not  prepared  to 
expect  in  an  Act  which  is  substantially  a  consoli- 
dation Act  a  change  of  so  vital  a  character  as 
that  involved  in  the  substitution  of  trial  by  jui-y 
in  the  place  of  trial  by  a  judge  with  or  without 
assessors.  But  the  particular  provisions  of  the 
statute  of  1888  demand  consideration.  The  lOlst 
section  provides  that  in  all  actions  where  the 
amount  claimed  shall  exceed  52.  it  shall  be  lawful 
for  the  plaintifE  or  defendant  to  require  a  jury, 
unless  the  action  is  of  the  nature  of  the  causes  or 
matters  assigned  to  the  Chancery  Division  of  the 
Sigh  Court  of  Justice.  The  word  "  action"  is,  by 
the  interpretation  or  supplementary  section  (186), 
to  mean  "  every  proceeding  in  the  court  which 
may  be  commenced  as  prescribed  by  plaint."  This 
is,  I  think,  wide  enough  to  include  an  Admiralty 
cause.  But  the  supplementary  section  is  intro- 
duced by  a  provision  that  the  words  used  in  the 
statute  shall  have  the  prescribed  meaning,  unless 
there  is  anything  in  the  subject  or  context  re- 
pugnant thereto.  Is,  then,  the  application  of  the 
word  "  actions  "  to  Admiralty  causes  in  the  101st 
section  repugnant  to  the  subject  or  context  ? 
For  the  reasons  I  have  already  given  I  think  it  is. 
I  think,  therefore,  that  the  interpretation  clause 
does  not  apply  to  extend  the  word  "  actions  "  to 
Admiralty  causes,  and  that  the  words  in  the  101st 
section  of  the  Act  of  1888  have  no  more  application 
to  Admiralty  causes  than  had  the  same  words  in 
the  70th  section  of  the  earlier  Act  of  1846,  which 
has  already  been  referred  to.  But  the  same 
result  may,  I  think,  be  arrived  at  in  another  way. 
The  Act  of  1888,  by  sect.  188,  sub-sect.  3,  enacts 
that  "any  enactment  or  document  referring  to 
any  Act  or  enactment  hereby  repealed  shaU  be 
construed  to  refer  to  this  Act,  or  to  the  corre- 
sponding enactment  to  this  Act."  The  34th 
section  of  the  Act  of  1868  enacts,  as  before  stated, 
that  the  Act  of  1868  shall  be  read  as  one  Act  with 
so  much  of  the  County  Courts  Act  1846,  and  the 
Acts  amending  or  ext^ding  the  same.  The  Act 
of  1846  and  all  the  Acts  amending  or  extend- 
ing the  same  referred  to  in  the  Act  of  1^, 
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sect.  34,  are  repealed  by  the  Act  of  1888.  The 
GoQnty  Courts  Admiralty  Jurisdiction  Act  1868 
is  therefore  to  be  read  as  one  with  the  Act  of 
of  1888,  and  as  if  the  Act  of  1888  were  referred  to  in 
the  34th  section  of  the  former  Act.  We  therefore 
find  in  the  earlier  of  the  two  Acts  one  special  pro- 
vision giving  a  complete  rule  as  to  the  manner  of 
hearing  and  determining  "  Admiralty  causes."  and 
in  the  utter  of  the  two  Acts,  which  is  to  be  read 
as  part  of  the  earlier  Act,  a  general  provision  as 
to  the  mode  of  trial  of  "  acdons."  It  would,  I 
think,  be  contrary  to  all  the  recognised  principles 
of  interpretation  to  treat  the  special  provisions  of 
the  earlier  Act  as  repealed  by  the  general  provi- 
sions of  the  later  Act  incorporated  with  it.  It  is 
to  be  observed  that  it  is  not  merely  that  the  two 
Acts  are  to  be  read  as  one ;  but  the  earlier  Act, 
the  Act  of  1868,  is  to  be  read  as  if  it  incorporated 
the  later  Act  of  1888.  It  would  be  doing  violence 
to  the  rules  of  construction  to  hold  that  the  pro- 
visions of  an  Act  which  specially  provides  for  the 
trial  of  Admiralty  causes  by  a  judge,  or  by  a  jud^ 
assisted  by  assessors,  are  to  be  overruled,  and,  in 
many  cases,  rendered  nugatory,  by  a  general 
enactment,  contained  in  the  same  Act,  providing 
for  the  trial  of  "  actions  "  by  a  judge  and  jury 
(see  the  observations  of  Lord  Selbome,  L.C.  in 
Seward  v.  The  Vera  Cr»»,  52  L.  T.  Rep.  at  p.  476; 
5  Asp.  Mar.  Law  Gas.  at  p.  389 ;  10  App.  Oas.  at 
p.  68 ;  54  L.  J.  Adm.  at  p.  13),  and  the  remarks  of 
Lord  Westbnry  in  Ex  parte  St.  Sepulchre  (33  L.  J. 
372.  Ch.)  The  conclusion  at  which  I  have  arrived 
is,  I  think,  not  in  conflict  with  the  decision  of  this 
court  and  the  Court  of  Appeal  in  The  Delano  {ubi 
tup.).  That  decision  was  on  sect.  120  of  the 
County  Courts  Act  1888.  That  section  took  the 
place  of  sect.  6  of  the  County  Courts  Act  1875. 
The  section  was  held  to  apply  to  appeals  in  Admi- 
ralty: {The  Humber,  4S  L.  T.  Bep.  604;  6  Asp. 
Mar.  Law  Cas.  181 ;  9  P.  Div.  12 ;  53  L.  J.  7,  Adm.). 
It  was  held  that  the  appeal  given  br  the  County 
Courts  Act  1875  might  weU  co-exist  with  the 
mode  of  appeal  provided  by  the  County  Courts 
Admiralty  Jurisdiction  Act  1868,  ss.  26  and  27. 
There  was  nothing,  therefore,  inconsistent  in 
holding  that  the  word  "  actions  "  in  sect.  180  of 
the  Act  of  1888  included  all  those  proceedings 
which  were  included  in  the  Act  erf  1875.  The 
decision  was  in  accordance  with  the  established 
practice  and  the  previous  course  of  legislation. 

Appeal  allowed. 

Solicitors    for  the   appellants,    Pritchard    and 
iSon«,  af^ots  for  Bateion,  Warr,  and  Wimshiirat. 

Solicitor  for  the  respondents,  J.  W.  Thoynpson. 


BAXLWAT  ANB  CAVAL  COMMISBIOn* 
COUBT. 

Tuesday,  Nov.  27, 1894. 
(Before  Collins,  J.,  Sir  F.  Peel  and  ViscouNt 

COBHAJt,  Commissioners.) 
Glamorqan  County  Council  (applicants)  v. 
Great     Western      Bailwat      Company 
(resps.).  (a) 

Practice — Coitt — Taxation — Three  eouiuel. 
The  costt  of  more  than  two  counsel  will  not  be 
allowed  upon  taxation  between  party  and  party 

(.a)  Heportcd  bj  W.  H.  H0R8FAIX,  Etq.,  Barrlater-at-Lnw. 


unless  it  can  be  shown  thai  the  qiiesiiont  t*. 
volved  were  of  a  very  eomplieaied  nature,  mi 
thai  it  was  essentially  necessary  for  the  punon 
of  doing  justice  that  three  counsel  shoiM  be 
employed. 

This  was  an  appeal  by  the  respondents  from  tlie 
decision  of  the  registrar  refusing  to  allow  tie 
costs  of  three  counsel  on  taxation  between  partj 
and  party. 

An  application  was  made  by  the  Gilamorgu 
County  Council,  in  which  they  compluned  &t 
the  respondents,  in  monopolising  oert^n  nulwajs 
for  mineral  and  goods  traffic  to  the  exclnsion  of 

Cjenger  and  parcel  traffic,  had  contravened  tlie 
Iway  and  Canal  Traffic  Acts  1854,  1873,  and 
1888,  and  they  applied  to  the  court  for  an  order 
enjoining  the  respondents  to  afford  all  reaBon&ble 
and  proper  faciUties  for  passenger  traffic  upon 
the  railways,  including  proper  and  suffidoit 
accommodation  at  certain  named  places,  and  not 
to  give  any  undue  and  unreasonable  preference  to 
any  description  of  traffic  in  any  respect  whatso- 
ever, and  not  to  offer  any  obstruction  to  the  pnblic 
desirous  of  using  such  railways  for  passenger 
traffic. 

The  application  was  heard  on  the  17th,  IBQi. 
and  19th  April,  before  the  commiBsioners,  who  on 
the  last-mentioned  day  gave  judgment  dismissing 
the  application  with  costs. 

The  respondents  were  I'epreeented  at  the  healing 
bv  Sir  B.  Webster,  Q.C.,  Mr.  Cripps,  Q.C.,  and 
Mr.  Moon. 

Upon  the  taxation  of  the  respondents'  costs  ^ 
registrar  refused  to  allow  the  costs  of  more  than 
two  counsel,  and  gave  the  following  reasons  for 
his  decision :    "  The   defence  to  this  action  was 

Erepared  very  ably,  very  f uUy,  and  very  elaboiatdj 
y  the   solicitor  to  the  railway  conapany.    Tbe 
plans   showing  tlie   alterations  which  would  be 
required  to  adapt  this  mineral  line  to  a  passenger 
line  with  passenger  stations  were  very  minute  and 
very  costly.    But  the  evidence  prepared  by  the 
railway  company  was  confined  within  a  compan- 
tivel^  narrow  compass,  and  was  directed  to  (1)  the 
requirements  of  the  Board  of  Trade  in  respect  <A 
a  passenger  line;   (2)  the  cost  of  such   require- 
ments as  applied  to  the  Ely  Yalley  Line ;  (3)  the 
demand  existing  for  passenger  traffic  facilities  oa 
the  Ely  Valley  Line.    I  am  of  opinion  that  there 
was  nothing  in  the  case  for  the  railway  companv 
as  shown  by  the  prepared  evidence  which  jnsti£d 
three  counsel  being  employed  at  the  trial    There 
remains  the  defence  on  tlie  question  of  law,  mi., 
the  jurisdiction  of  the  Railway  Commissioners  to 
order  the  facilities  asked  for.     The  question  of 
the  jurisdiction  of  the   commissioners  to  order 
facilities  involving  sti-uctural  works  had  alnuij 
been  decided    by  the  Court  of   Appeal  in  Hit 
Hastings  case.    However  intricate  or  important  t 
question  of  law  may  be,  the  court  only  hears 
uie  arguments  of  two  counsel  on  it,  and  therefore 
I  am  opinion  that  the  defence  of  want  of  jniis- 
diction  did  not  justify  the  employment  of  tliiee 
counsel.    There  are  very  few  cases  in  this  oomt 
where  two  counsel  of  the  eminence  employed  can- 
not conduct  a  case  without  being  "  overweighted." 
Where  three  counsel  are  employed  the  burden  d 
the  case  is  almost  invariably  borne  by  two  onlf- 
The  case  of  Kirkwood  v.  Webster  relied  on  in  toe 
objections  was  a  case  of  considerable  complicstioo, 
and  there  were  no  less  than  eight  distinct  chai^get 
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of  fraud  and  misrepresentation  made  by  the 
plaintiff  against  the  defendant." 

From  this  decision  the  present  appeal  was 
brought. 

Ernest  Moon  for  the  respondents. — It  is  sub- 
mitted that  the  decision  of  the  registrar  was 
wrong.  The  case  was  one  in  which  a  reason- 
able and  prudent  man  ac+^^ing  with  ordinary 
prudence  would  not  have  ventured  to  come  into 
court  without  three  counsel.  It  is  necessary 
to  consider  the  importance  of  the  issues  between 
the  parties,  the  ezceptionallr  large  amount  at 
stake,  and  the  complicity  of  the  questions  in- 
volved : 

Kirhiood  V.  Webster,  9  Ch.  Div.  239 ; 
London,  Chatham,  and  Dovtr  Railway  Company  v. 
SouthSoitem  Railway  Company,  60  L.  T.  Bep. 
753. 

The  matter  was  of  great  importance  to  both 
parties ;  if  the  order  aeked  for  had  been  made  the 
cost  to  the  respondents  of  the  necessary  altera- 
tions of  their  Ime  would  have  been  75,0002.,  and 
there  were  difficult  engineering  questions  which 
had  to  be  brought  before  the  court.  There  was 
a  large  body  of  evidence  prepared  which  from  the 
way  the  case  turned  it  was  not  necessary  to  lay 
before  the  court,  and  this  evidence  ought  to  he 
taken  into  consideration  on  taxation :  see  judg- 
ment of  Kekewich,  J.,  in  London,  Chatham, 
and  Dover  Railway  Company  v.  South-JEattem 
Railway  Company  (uhi  sup.).  There  were  also 
important  questions  of  law  which  might  have 
arisen. 

H.  Sutton  for  the  applicants. — The  employment 
of  three  counsel  is  an  unusual  expense,  and  the 
cost  is  not  allowed  on  taxation  between  partv 
and  party  save  in  very  exceptional  cases.  Such 
an  expense  is  not  even  allowed  between  solicitor 
and  client  unless  the  solicitor  has  explained  to 
the  client  that  such  expense  will  or  may  not  be 
allowed  on  taxation  between  party  and  party,  what- 
ever may  be  the  result  of  the  trial : 

Re  Broad  and  Broad,  52  L.  T.  Bep.  888 ;  15  Q.  B. 
Div.  420. 

In  KirkiBood  v.  Webster  (m^i  »wp-)  the  facts  were 
very  complicated,  and  there  were  many  charges 
of  fraud  involved.  The  rule  that  charges  will 
not  be  allowed  for  employing  more  than  two 
counsel  will  only  be  departed  from  in  exceptional 
cases: 

Smith  V.  Buller,  31  L.  T.  Bep.  873  ;  L.  Bep.  19  Eq. 
473. 
The  questions  of  law  had  already  been  decided 
in 

Soiith-Eastem  Raikcay  Company  v.  Railway  Com- 
musionere,  44  L.  T.  Bep.  203 ;  6  Q.  B.  Div.  586. 

Moon  in  reply. 

Collins,  J. — There  were  no  doubt  important 
questions  of  both  law  and  fact  in  this  case,  but  I 
do  not  think  that  they  were  of  a  very  compli- 
cated nature.  There  were  questions  of  some 
commercial  importance,  and  it  has  to  be  decided 
whether  the  facts  bring  the  case  within  the 
previous  decisions  of  the  courts  upon  the  point 
now  raised.  The  registrar  has  a  better  opportimity 
of  going  into  the  matter  than  the  court  has,  as 
he  can  ascertain  what  papers  and  materials  were 
laid  before  counsel.  I  do  not  think  that  the  case 
comes  within  any  of  the  authorities  allowing  the 
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costs  of  three  counsel  on  taxation  between  party 
and  party.  I  find  that  in  Pearce  v.  Lindsay 
(1  De  G.  F.  &  J.  673),  although  only  two  counsel 
were  employed  in  the  court  below,  uiat  the  costs 
of  three  were  allowed  in  the  Court  of  Appeal,  but 
that  was  a  very  complicated  case,  and  there  was  a 
large  mass  of  evidence  and  correspondence  ex- 
tending over  several  years.  Lord  Campbell,  L.C., 
in  delivering  judgment,  says :  "  We  do  not  know 
for  what  reason  not  more  than  two  counsel  were 
then  employed,  nor  what  effect  the  severe  labour 
they  undertook  may  have  produced  upon  them." 
And  Knight  Bruce,  L.J.  says  :  "  I  also  think  the 
counsel  employed  upon  original  heaiing  wera 
overweighted."  I  do  not  think  in  the  present  eajse 
that  coimsel  can  be  said  to  have  been  over- 
weighted. In  Kirkwood  v.  Webster  (9  Ch.  Div.  239) 
the  facts  were  very  different  from  those  in  the 
present  case ;  the  trial  of  that  action  commenced 
on  the  2nd  July  1877,  and  continued  from  day 
to  day  until  the  7th  July,  when  the  plaintiff 
abandoned  his  case,  and  judgment  was  given  for 
the  defendant  with  costs.  Fry,  J.,  in  delivering 
his  judgment,  said :  "  I  think  that  the  case  falls 
within  the  rule  laid  down  by  Turner,  L.J.,  in 
Pearce  v.  Lindsay,  and  that  it  was  essentially 
necessaiy  for  the  purpose  of  doing  justice  that 
three  counsel  should  be  employed.  I  do  not  speak 
of  a  physical  or  a  mathematical  necessity,  but  I 
think  that'  the  case  was  one  in  which  a  reasonable 
and  prudent  man,  acting  with  ordinary  prudence, 
would  not  have  ventured  to  come  into  court 
without  three  counsel.  There  were  no  less  than 
eight  distinct  charges  of  fraud  and  misi'epre- 
sentation  made  by  the  plaintiff  against  the  defen- 
dant. No  less  than  three  contracts  relating  to  no 
less  than  five  patents  were  in  question,  and  other 
patents  entered  into  the  history  of  the  case.  I 
do  not  think  that  it  is  necessary  to  take  into  con- 
sideration whether  all  three  counsel  attend  in 
court  during  the  hearing  of  the  case,  and  if  I 
remember  right  all  three  counsel  did  not  attend 
during  the  whole  of  the  hearing  of  this  case."  In 
order  to  justify  the  employment  of  three  counsel 
the  case  must  come  within  the  rule  laid  down  in 
Pearee  v.  Lindsay  (uhi  sup.),  and  KirTcwood  v. 
Webster  {ubi  sup.),  and  I  think  that  this  case  does 
not  come  within  that  rule.  Kor  does  the  case 
come  within  the  dictum  of  Kekewich,  J.,  in 
London,  Chatham,  and  Dover  Baihoay  Company  v. 
South-Eaatem  Railway  Company  (60  L.  T.  Rep. 
753).  For  these  reasons  I  think  that  the  decision 
of  the  registrar  was  right,  and  that  this  appeal 
must  be  dismissed.  ^^^^  dismissed. 

Solicitors   for    the    applicants,    Cunliffes    and 
Davenport,  for  R.  W.  Williams,  Cardiff. 
Solicitor  for  the  respondents,  R.  R.  Nelson. 
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S^ttjteme  Court  of  |ttlrtcatm. 


COURT   OF   APPEAL. 

Nov.  19  and  24, 1894. 

(Before  Lord  Esheb,  M.R.,  Lopes  and 

RiOBT,  L.JJ.) 

Guilford  v.  Lambeth,  (a) 

APPEAL  FROM  THE  QUEEN'S  BENCH  DITISION. 

Practice — Remitting   action    to    County   Court — 
Action  of  contract — Counter-elaim  for  unliqui- 
dated damage! — Juritdietion  to  remit — County 
Courts  Act  1888  (61  *  52  Vict.  e.  43),  «.  65. 
An  action  of  contract  in  the  High  Court,  in  tchieh 
not  more  than  1001.  is  ctotmea,  may  be  remitted 
to   the    County    Court,  under  sect.  65  of  the 
County  Courts  Act  1888,  though  a  counter-claim, 
for  unliquidated  damages  is  set  up  by  the  de- 
fendant. 
Appeal  of  the  defendant  from  an  order  of  the 
DiTisional  Court  (Hawkine  and  Lawrance,  JJ.). 
affirming  an  order  of  Mathew,  J.  at  chambers: 
(HL.  T:Rep.  266.)(6I 

This  action  was  brought  to  recover  the  sum 
of  322.,  being  the  price  of  a  horse  sold  by  the 
plaintiff  to  the  defendant,  and  the .  writ  was 
specially  indorsed  with  a  claim  for  that  amovmt. 

Upon  an  application  by  the  plaintiff,  the  master 
ordered  the  action  to  be  tned  in  the  County 
Court.  At  that  time  no  defence  had  been 
delivered. 

The  defendant  appealed,  and  before  the  appeal 
waa  heard  delivered  a  defence  and  a  counter- 
claim, claiming  352.  as  damages  for  breach  of  a 
warranty  that  the  horse  was  quiet. 

The  defendant's  appeal  was  dismissed  by 
Mathew,  J.,  at  chambers.  The  attention  of  the 
judge  was  not  called  to  the  fact  that  a  counter- 
claim had  been  delivered. 

The  defendant  appealed,  and  his  appeal  was 
dismissed  by  the  Divisional  Court  (Hawkins  and 
Lawrance,  JJ.). 
The  defendant  appealed. 

W.  E.  Hume  Williams  for  the  appellant. — This 
action  cannot  be  remitted  to  the  County  Court, 
under  sect.  65  of  the  County  Courts  Act  1888. 
because  there  is  a  counter-claim  for  unliquidated 
damages.  The  case  of  Knight  v.  Abbott  (49  L.  T. 
Hep.  94 ;  10  Q.  B.  Div.  11)  decided  that,  under 
sect.  26  of  the  County  Courts  Act  1856  there  was 
no  power  to  remit  an  action  for  unliquidated 
damages  though  a  specified  amount  was  claimed 
on  the  writ ;  and  in  Machay  v.  Bannister  (53  L.  T. 
Hep.  667  ;  16  Q.  B.  Div.  174)  it  was  decided,  upon 
the  same  section,  that  an  action  of  contract  could 
not  be  remitted  if  there  was  a  counter-claim  for 
unliquidated  damages.  The  pi-ovisions  of  sect.  65 
of  the  Act  of  1888  ai-e  practically  identical  with  the 
provisions  of  sect.  26  of  the  earlier  Act,  and  the 
above  cases  show  that  neither  a  claim  nor  a 
counter-claim  for  unliquidated  damages  can  be 
remitted  to  the  Coimty  Court.  When  the  Act  of 
1856  was  passed  counter-claims  were  not  known, 
and,  therefore,  could  not  be  remitted ;    but  in 

(a)  Beporud  by  J.  H.  Wiu.tAMs,  Esq.,  Barrister-at-Law. 

(b)  In  the  hcadnote  to  that  report  the  words  "  has  no 
power  "  are  a  misptint  for  "  baa  note  power."' 


1888,  when  counter-claims  could  be  set  np,  the 
Legislature  still  used  the  same  language  at  in 
1856,  thus  showing  that  they  did  not  intend  to 
include  counter-claims.  It  has  been  held  tlut 
there  is  no  power  to  remit  an  action  for  unliqui- 
dated damages,  under  sect.  66,  though  the  mitis 
indorsed  with  a  claim  for  a  specified  sum : 

Basiett  V.  Tong,  71  L.  T.  Bep.  16;  (1894)2Q.B. 
332. 

That  being  so,  there  mnst  be  still  less  power  to 
remit  a  counter-claim  for  unliquidated  damages. 

Morton    Smith,  for  the  respondent,  was  not 
heard. 

Lord  EsHEB,  M.B.— I  think  that  we  must 
dismiss  this  appeal.  We  mnst  act  upon  the 
simple  words  of  sect.  65  of  the  County  Cooits 
Act  1888  in  their  ordinary  grammatical  consbuc- 
tion.  The  words  of  the  section  are,  "  where  in 
any  action  of  contract  brought  in  the  High 
Court  the  claim  indorsed  on  the  writ  does  not 
exceed  one  hundred  pounds  ...  it  shall  be 
lawful  for  either  party  to  the  aciaon  at  any  time 
...  to  apply  to  a  judge  of  the  High  Court  at 
chambers  to  order  such  action  to  be  tried  in  anj 
court  in  which  the  action  might  have  been  com- 
menced, or  in  any  court  convenient  thereto." 
Those  are  plain  words,  and  this  case  is  predsely 
within  them.  This  is  an  action  of  contract,  and 
the  claim  indorsed  upon  the  writ  is  for  a  liqui- 
dated sum  not  exceeding  lOOZ.  This  case,  there- 
fore, is  within  the  plain  words  of  sect.  65.  and  both 
the  master  and  the  judge  at  chambers  had  juris- 
diction to  send  the  action  to  be  tried  in  tie 
County  Court.  It  has  been  argued  that  this 
power,  which  was  ^ven  to  the  judge  for  the 
benefit  of  suitors,  has  been  taken  away  by  reason 
of  the  defendant  having  put  in  a  defence  with  a 
coimter-claim  for  unliquidated  damages.  If  that 
is'  a  true  contention,  any  counter-claim,  even  for 
a  liquidated  sum  however  small,  or  which  is  really 
a  defence,  would  take  away  this  power  from  the 
judge  at  chambers.  What  words  are  there  in 
sect.  65  which  impose  such  a  limitation  upon  the 
jurisdiction  to  remit  an  action  to  the  County 
Court  ?  I  can  find  no  such  words.  Such  a 
limitation  ought  not  to  be  introduced  into 
sect.  65  unless  there  is  good  reason  for  so  doing. 
It  is  said  that  such  a  reason  is  to  be  found  in  the 
history  of  the  legislation  upon  the  nm,tter.  That 
is  the  last  resort  in  argument,  and  is  about  the 
feeblest  argument  of  all,  and  one  which  cannot  be- 
entertained  if  the  language  of  the  statute  is  plain 
and  clear.  The  history  of  legislation  upon  a 
particular  matter  cannot  explain  the  plain  words 
of  a  statute,  or  give  the  court  authority  to  intro- 
duce words  which  are  not  within  any  words  to  be 
found  in  the  Act.  It  is  clear,  therefore,  to  me 
that  where  an  action,  as  originally  brought,  is 
within  the  terms  of  sect.  65,  there  is  jurisdiction 
to  remit  it  to  a  County  Court  whatever  may  snt)- 
sequently  happen  to  the  action.  Whatever  the 
counter-claim  mav  be,  or  however  large  it  may  be. 
it  is  pleaded  in  the  action,  and  therefore  cannot 
take  away  the  clear  jurisdiction  to  remit  the 
action  which  is  given  by  sect.  65.  An  extreme 
case  was  suggested  in  argument  of  an  action  for 
20Z.  and  a  counter-claim  for  lOCtO?.,  and  it  was 
said  that,  if  this  decision  is  right,  there  would  be 
power  to  send  that  counter-claim  to  the  County 
Court.  There  would,  I  say,  be  jurisdiction  to 
remit  it ;   but  how  would  that  jurisdiction  be 
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exercised  P  If  the  judge  at  chambers  saw  that 
there  was  a  real  counter-claim  for  10002.  he  would 
not  send  that  counter-claim  to  be  tried  in  the 
County  Court.  The  jurisdiction  of  the  judge 
would  not  be  affected,  but  only  the  way  in  which 
that  jurisdiction  would  be  exercised.  In  a  case 
like  this,  where  the  counter-claim  is  really  a 
defence  and  is  a  matter  easy  to  decide  in  the 
County  C!ourt,  a  judge  would  never  hesitate  to 
remit.  That  is  my  decision  upon  the  plain  words 
of  sect.  65.  It  is  said  that  there  are  authorities 
to  the  contrary.  In  Knight  v.  Abbott  (iibi  9up.) 
Field,  J.  said,  speaking  of  sect.  26  of  the  Act  of 
1856,  that  "  sect.  26  is  not  merely  a  permissive, 
but  a  restrictive  enactment."  I  cannot  see  that 
that  is  so.  The  enactment  was  meant  to  be  for 
the  benefit  of  suitors.  Such  is  not  a  restrictive, 
but  a  beneficial,  enactment,  which  ought  to  be 
construed  largely  and  not  narrowly.  Then  the 
case  of  Mackay  v.  Bannitter  (u6i  sup.)  was  cited. 
It  is  indeed  clear  that,  if  that  case  applied  to  this 
statute  and  was  binding  upon  us,  we  should  have 
to  decide  this  case  differently.  The  head-note  to 
that  case  is  as  follows :  "  An  action,  though  for  a 
sum  not  exceeding  50?.,  cannot  be  remitted  under 
19  &  20  Tict.  c.  108,  s.  26,  to  the  County  Court 
for  trial  it  there  is  a  counter-claim  for  unliqui- 
dated damages."  That  case,  however,  is  not 
applicable  to  this  Act  of  Parliament.  If  it  were, 
I  sliould  not  hesitate  to  overmle  it.  That  decision 
is  now,  however,  useless  and  obsolete,  because  it 
was  decided  upon  another  Act  of  Parliament. 
We  may,  therefore,  disregard  it,  and  need  not 
overrule  it.  I  am  of  opinion  that  this  appeal 
must  be  dismissed. 

Lopes,  L.J. — This  action  was  brought  in  the 
High  Court,  and  the  plaintiff  sought  to  recover 
the  sum  of  322.,  the  price  of  a  horse  sold  to  the 
defendant.  A  counter-claim  was  set  up  by  the 
defendant  by  which  he  sought  to  recover  the  sum 
of  352.  as  damages  for  breach  of  warranty  in 
respect  of  the  horse.  Now  it  is  to  be  observed 
that  both  the  claim  and  the  counter-claim  are  for 
sums  within  the  jurisdiction  of  the  County  Court, 
and,  therefore,  this  action  and  the  counter-claim, 
if  brought  in  the  County  Court,  might  have  been 
tried  t£ere.  It  is  contended  that,  because  the 
counter-claam  has  been  set  up  in  the  High  Court, 
there  is  no  jurisdiction  to  remit  the  action  to  be 
tried  in  the  County  Court.  There  are  two  answers 
to  that  contention.  The  first,  and  less  important, 
answer  is  that  when  the  matter  came  before  the 
master  no  counter-claim  had  been  set  up,  and 
therefore,  even  if  the  case  would  not  be  within 
sect.  65  when  the  counter-claim  was  set  up,  it 
cannot  be  said  that  the  master  had  no  jurisdiction 
to  make  the  order.  Another,  and  more  important, 
answer  is  that  sect.  65,  as  I  read  it,  does  not 
exclude  actions  in  which  a  counter-claim  is  set 
up.  The  words  of  sect.  65  are :  "  Where  in  any 
action  of  contract  brought  in  the  High  Court  the 
claim  indorsed  on  the  writ  does  not  exceed  one 
hundred  pounds  ...  it  shall  be  lawful  for 
either  party  to  the  action  at  any  time  ...  to 
apply  to  a  judge  of  the  High  Court  at  chambers 
to  order  such  action  to  be  tried  in  any  court  in 
which  the  action  might  have  been  commenced  or 
in  any  court  convenient  thereto,  and  in  the  hearing 
ot  the  application  the  judge  shall,  unless  there  is 
good  cause  to  the  contrary,  order  such  action  to 
be  tried  accordingly  .  .  .  and  the  action  and 
all  proceedings  therein  shall  be  tried  and  taken  in 


such  court  as  if  the  action  had  been  originally 
commenced  therein."  Here  the  claim  and  counter- 
claim ai-e  both  under  1002.  There  is  nothing  in 
the  words  of  sect.  65  to  exclude  a  counter-claim ; 
on  the  contrary,  the  words  seem  to  include  a 
counter-claim,  because  a  counter-claim  is  a  "  pro- 
ceeding" in  an  action.  But  it  is  said  that,  in 
Mackay  v.  Bannister  (wW  8up.),  a  conti-ary  rule 
was  laid  down.  That  is  true ;  but  that  case  was 
decided,  not  upon  this  Act,  but  upon  the  County 
Courts  Act  1856,  which  was  passed  when  counter- 
claims were  not  known.  That  case  is  distinguish- 
able upon  that  ground,  and  is  no  longer  of  any 
authority.  The  case  of  Bassett  v.  T&ng  {ubi  sup.) 
was  also  cited  where  it  was  held  there  was  no 
power  under  sect.  65  to  remit  an  action  for  unli- 
quidated damages,  even  if  the  writ  were  indorsed 
with  a  claim  for  a  specified  sum.  That  case  does 
not  apply  to  this  case,  where  the  claim  indorsed 
on  the  writ  is  for  a  liquidated  amount.  I  am  of 
opinion,  therefore,  that  the  appeal  must  fail  upon 
both  groirnds. 

BiOBT,  L.J. — I  agree  in  the  decision  upon  the 
words  of  sect.  65  of  the  County  Courts  Act  1888, 
and  will  add  only  a  few  words  upon  the  cases 
which  have  been  cited.  When  Kight  v.  Abbott 
{ubi  sup.)  was  decided  there  was  only  one  kind  of 
indorsement  upon  a  writ  where  a  specified  sum 
could  be  claimed,  and  that  was  a  specially  in- 
dorsed writ  under  the  Common  Law  Procedure 
Act  1852;  but  that  case  is  no  authority  now, 
when  claims  for  unliquidated  demands  can  be 
indorsed  upon  writs  claiming  specified  amounts. 
The  case  of  Mackay  v.  Bannister  {ubi  eiip.)  was 
decided  upon  an  Act  of  Parliament  passed  when 
there  were  no  counter-claims,  and  is,  therefore,  of 
no  authority  upon  the  construction  of  this  Act. 
The  case  of  Bassett  v.  Tong  {ubi  sup.)  has  nothing 
whatever  to  do  with  the  question,  because  the 
claim  there  was  for  unliquidated  damages.  The 
appeal  fails,  and  must  be  dismissed. 

Appeal  dismissed. 

Solicitor  for  tbe'appellant,  H.  B.  Newson. 

Solicitors  for  the  res^ndent,  Pitman  and  Sons, 
for  W.  C.  Lane,  Kettenng. 


Nov.  29,  30,  and  Dee.  1, 1894. 

(Before  Lord  Ebheb,  M.B.,  Lopes  and 

BlQBT,  L.JJ. 

Beid  v.  Wilson  and  Wabd. 

Beid  v.  Wilson  and  Kino.(«) 

appeal  from  the  (queen's  bench  division. 

Lord's  Day  Observance  Act  1781 — Entertainment 
or  amusement  —  "Keeper"  of  hall — Persons 
"  managing  or  conducting "  entertainment  — 
Lord's  Day  Observance  Act  1781  (21  Geo.  3,  o.  49), 
ss.  1  and  2. 

By  sect.  1  of  the  Lord's  Day  Observance  Act  1781, 
the  "keeper"  of  any  house,  room,  or  place,  which 
is  opened  or  v^ed  for  public  entertainment  or 
amusem,ent  on  Sunday,  to  which  persotis  are 
admitted  by  payment,  is  liable  to  forfeit  2001., 
and  the  person  "  managing  or  conducting  such 
entertainment  or  amusement "  is  liable  to  forfeit 
1002. ;  and,  by  sect.  2,  any  person  ivho  shaU 
"  appear,  act,  or  behave  himself  as  master,  or  as 

(a)  fieported  by  J.  H.  WiLUAMS,  Esq.  JS%rriBtor-at-Law. 
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AliA.BA8TBB  AND  OTHKBS  V.  HaSNBSS. 


[Ct.  07  Apf. 


the   per$o»   haoing   the    care,    government,    or 

management  of  any  tueh  house,   Jte.,  §hall  be 

deemed  and  taken  to  be  the  keeper  thereof." 

A  haU,  which  belonged  to  a  company  in  liquidation, 

wae  let  to  a  eociely  for  Sunday  lectures,  which 

the  jury  found  to  be  entertainments  or  amuse- 

menis  in  contravention  of  the  Act.     Wilson,  who 

htxd  been  secretary  of  the  company   before  the 

liquidation,  and  aftervmrds  acted  as  solicitor  to 

the  liquidator,  let  the  hall  to  the  society  for  these 

lectures.    A  licence  for  music  and  dianping  on 

week  days  had  been  granted  to  him  in  respect  of 

the  haU,  but  he  had  no  personal  interest  in  the 

hall.     Ward  and  King  each  acted  as  chairman 

at  one  of  these  lectures ;  each  of  them  introduced 

the  lecturer,  and  then  left  the  platform  and  sat 

am^mgst  the  audience. 

Held  {affirming  the  judgment  of  Mathew,  J.),  that 

Wilson  was  not  the  "  keeper  "  of  the  haU,  and 

that  Ward  and  King  were  not  persons  "  managing 

or  conducting  "  the  entertainment  or  amusement 

within  the  meaning  of  the  Act,  and  that  they 

were  not  liable  to  the  penaUies. 

'This  was   an  appeal  by  the  plaintiff  from  the 

jndf^ent  of  Mathew,  J,  upon  further  consideration 

after  trial  with  a  junr  in  Middlesex  (71  L.  T.  Bep. 

■299). 

The  plaintiff  appealed. 

Sir  R.  E.  Webster,  Q.C.  and  C.  M.  Chapman  for 
•the  appellant. 

Bobson,   Q.C.  and  Corrie    Grant,  for   the    re- 
spondents, were  not  heard. 

Lord  EsHEK,  M.R. — I  have  no  doubt  at  all  wliat 
our  decision  ought  to  be.  This  Act  of  Parliament, 
which  is  a  penal  Act,  ouehtto  be  construed  strictlj 
and  applied  strictly.  Tne  first  question  is  whether 
the  defendant  Wilson  was  the  "  keeper "  of  this 
hall  within  the  meaning  of  sect.  1  oi  the  Lord's 
.Day  Observance  Act  1781.  The  jury  found  that 
what  took  place  was  an  "  entertainment "  within 
the  meaning  of  the  Act.  We  have,  therefore,  to 
see  whether  the  defendant  Wilson  was  the  keeper 
of  this  hall  which  was  to  be  deemed  to  be  a  ais- 
-  orderly  house.  He  had  been  the  secretary  of  the 
company  which  owned  the  hall,  and,  if  the  com- 
pany had  continued  to  exist,  the  company  and 
not  Wilson  would  have  been  the  letter  of  the  hall. 
After  the  company  went  into  liquidation  Wilson 
ceased  to  be  the  secretary,  and  he  did  not  become 
secretary  vmder  the  liquidator,  because  the  liqui- 
dator did  not  so  appoint  him.  He  was  a  solicitor, 
And  appears  to  have  assisted  and  advised  the 
liquidator ;  he  let  the  hall  to  the  Leeds  Sunday 
Lecture  Society  on  behalf  of  the  liquidator.  Even 
if  Wilson  had  himself  let  the  hall,  he  would  not 
have  been  the  "  keeper ''  of  the  hall ;  not  even  if 
he  had  let  it  for  the  very  purpose  of  giving  an 
"  entertainment,"  or  in  such  a  way  that  the  tenant 
might  use  it  for  the  illegal  puipose ;  in  such  cases 
the  tenant  is  the  keeper  of  the  ball.  Therefore 
Wilson  was  in  no  sense  the  "  keeper  "  of  the  hall. 
He  had  got  a  licence  for  music  and  dancing  in 
the  hall,  in  order  that  he  might  be  able  to  use  it 
for  that  purpose  on  days  other  than  Sunday; 
but  that  fact  is  quite  immaterial.  Then  did  he 
"  appear,  act,  or  behave  himself  as  master,  or 
as  the  person  having  the  care,  government,  or 
management "  of  the  hall  so  as  to  be  "  deemed  to 
be  the  keeeper  thereof  "  within  sect.  2  of  the  Act  P 
I  think  no^,  for  he  did  nothing  more  than  let  the 
hall.    The  case  against  him,  therefore,  entirely 


fails.  Then,  as  to  the  other  defendants,  Ward 
and  King.  Ward  was  made  the  chairman  of  the 
meeting,  that  is,  of  the  audience,  but  as  such  he 
had  no  power  to  arrange,  alter,  or  interfere  villi 
the  entertainment.  Even  if  he  had  power  to 
prevent  disorderly  conduct,  that  was  no  part  of 
the  entertainment.  He  was,  therefore,  in  no 
sense  the  person  "  managing  "  or  conducting  saA 
entertainment  or  amusement,  or  acting  as  master 
of  the  ceremonies  "  so  as  to  be  liable  to  a  penalt; 
under  the  Act.  The  same  observations  apply  to 
King,  who  was  chairman  at  the  second  ketare. 
The  plaintiff  has  proceeded  against  ilie  wnmg 
persons,  and  his  appeal  must  be  dismissed. 

Lopes,  L.J. — I  am  of  the  same  opinion.  Tlu» 
is  a  penal  statute,  and  it  is  a  well-esbablished  rale 
that,  in  pi-oceedings  under  such  statntes,  the 
persons  proceeded  against  must  be  clearly  brought 
within  the  description  given  by  the  statute  of 
persons  who  are  table  to  the  ^nalty.  First,  as 
to  the  case  of  the  defendant  Wilson.  It  is  said 
tibat  he  is  liable,  because  he  was  the  " keeper"  of 
the  hall.  In  my  opinion  he  only  let  the  hall  as 
the  agent  of  the  liquidator  of  the  company  which 
was  in  liquidation.  If  Wilson  were  liable,  any 
house  agent  who  let  a  house,  which  was  used  for 
an  entertainment  of  this  kind,  would  be  liable. 
The  lecture  for  which  this  hall  was  let  might  have 
been  as  dull  as  anything  could  posaibly  be ;  and 
Wilson  did  not  faiow  what  the  nature  of  the 
lecture  would  be.  Then  it  is  said  that  the 
other  two  defendants  are  liable  as  the  peisons 
"  managing  or  conducting  such  entertiunment  or 
amusement."  They  were  the  chairmem  only,  and, 
in  my  opinion,  had  nothing  to  do  with  the  enter- 
tainment. The  entertainment  was  in  the  hands 
of  others,  and  the  chairmen  could  not  control  the 
entertainment  in  any  way.  The  Leeds  Sunday 
Lecture  Society  controlled  the  entertainment 
These  defendants  are  not  within  the  statute,  and 
cannot  be  made  liable  to  penalties. 

RioBT,  L.J. — I  am  of  the  same  opinion.  There 
was  not  sufScient  proved  against  the  defendant 
Wilson.  In  such  an  action  as  this  the  plaintiff 
must  prove  conclusively  that  the  case  conies 
within  the  statute.  As  to  the  other  defendants, 
everything  was  disproved  in  their  case.  They 
were  not  managing  or  conducting  the  entertain- 
ment at  all.    The  appeal  fails,  and  must  be  dis- 

"^^^^  Appeal  dismissed. 

Solicitors  for  the  appellant,  Desborough,  Son, 
and  Prichard. 

Solicitors  for  the  respondents,  Dariey  and 
Cumberland,  for  E.  and  M.  WUson,  Leeds. 


Dec.  i  and  5, 1894. 

(Before  Lord  Eshkb,  M.B.,  Lopes  and 

BiGBT,  L.JJ.) 

Alabasteb  and  others  v.  Habness.  (a) 

APPKAIi    FBOM  THE    QUEEN's    BENCH    DITISI05. 

Maintenance — Maintenance  of  suit — Action  for 
libel — Commxm  interest. 

The  defendant  advised  T.  to  bring  an  action  for 
libel  against  the  plaintiff,  and  provided  all  the 
funds  for  carrying  it  on.     The  libel  complained 

(<i)  Beportrd  by  HiMRT  Lkmb  uid  J.  H.  WnxiJJis,  £a<in.> 
Barristen-at-Law. 
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of  UHU  contained  in  an  article  reflecting  upon 

the  character  of  T.,  and  also  upon  the  character 

and  bu»ine»s  of  the  defendant.    In  that  action 

the  preeent  plaintiff  obtained  a  verdict,  hut  was 

unaole  to  recover  any  of  his  costs  from  T. ;  he 

thereupon  sued  the  defmdant  in  this  action  to 

recover  damages  for  maintenance. 

Held  {affirming  the  judgment  of  Hawkins,  J.),  that 

the  defendant  had  no  such  common  interest  in 

the  atiion  for  libel  as  would  justify  his  mainte- 

■aanee  of  that  action,  and  that  he  was,  therefore, 

liable  in  damages. 

This  was  an  appeal  bj  the  defendant  from  the 

judgment  of  HawkinB,  J.,  at  the  trial  without  a 

jurj  in  Middlesex. 

The    facts    are    stated    in    the   judgment  of 
Hawking,  J. 

Lawson  Walton,  Q.G.,  J.  E.  BlmJces,  and  B.  V. 
Bankes,  for  the  pl^tiffs. 

Jelf,    Q.G.   and   F.    Dodd   for  the  defendant 
Harness. 

Aug.  10. — The  following  written  judgment  was 
now  delivered  by 

Hawkins,  J. — This  is  an  action  of  maintenance 
brought  by  the  plaintiffs,  the  proprietors  of  a 
newspaper  called  the  Electrical  Review,  against 
the  defendants  Cornelius  Bennett  Harness  and  the 
Medical  Battery  Company  Limited,  of  which  com- 
pany Mr.  Harness  was,  at  the  times  hereinafter 
mentioned,  the  managing  director.  The  Medical 
Battenr  Company  was  incorporated  for  the  pur- 
pose of  carrying  out  the  treatment  of  diseases  by 
means  of  electric  and  magnetic  appliances.  They 
manufactured  and  dealt  in  the  apparatus  suitable 
for  such  treatment,  and  as  a  part  of  their  esta- 
blishment they  foimded  and  maintained  an  insti- 
tute called  "  The  Electric  and  Zander  Institute," 
with  Mr.  Harness  as  its  head.  In  Jan.  1892  the 
plaintiffs  published  in  the  Electrical  Review  an 
article  by  way  of  protest  against  certain  apparatus, 
contrivances,  and  electric  belts  which  had  been 
publicly  exhibited  by  the  company  at  the  Crystal 
Palace,  as  being  constructed  in  direct  opposition 
to  the  most  elementary  laws  of  electricity,  and  in 
July  and  September  in  the  same  year  the  plaintiffs 
published  other  articles  highly  ^sparaging  to  the 
institute  and  to  Mr.  Harness,  its  president.  In 
respect  of  these  publications  the  Medical  Battery 
Company  brought  their  action  for  libel  against 
the  present  plaintiffs  on  the  23rd  Sept.  1892.  The 
pleadings  in  that  action  were  completed,  but  no 
notice  of  trial  was  ever  given,  and  on  the  28th 
April  1893  it  was  discontinued.  On  that  same  23rd 
Sept.  another  article  appeared  in  the  Electrical 
Review  commenting  in  veiy  strong  and  adverse 
terms  upon  a  report  which  had  recently  been 
written  and  published  by  Dr.  Herbert  Tibbits, 
testifying  to  the  great  value  of  the  institute  and 
the  efficiency  of  its  apparatus  and  appliances,  and 
the  "  Harness  Ulectropathic  Belt,"  and  reflecting 
seriously  upon  the  character  and  conduct  of 
Tibbits  in  connection  with  that  report,  and  also 
upon  the  Zander  Institute  and  its  appliances,  and 
upon  the  conduct  of  Harness  as  its  manager  and 
the  vendor  of  the  belts  bearing  his  name.  In 
respect  of  this  article,  so  far  as  it  reflected  upon 
his  character  and  integrity,  Tibbits  on  the  1st 
Oct.  1892  commenced  an  action  of  libel  in  his  own 
name  only  against  the  now  plaintiffs.  That  action 
came  on  for  trial  before  Mathew,  J.  on  the  15th 
Feb.  1893,  and  resulted  in  a  verdict  for  the  then 


defendants  with  costs.  These  costs  Tibbits  wag 
unable  to  pay,  and  this  action  was  subsequently 
brought  against  the  now  defendants  (hereinafter 
called  merely  Mr.  Harness)  to  recover  them  as 
damages  sustained  by  the  now  plaintiffs  incurred  in 
defraying  the  expenses  of  their  defence  to  Tibbits' 
action,  upon  the  ground  that  the  now  defendants 
unlawfully  mainte,ined  Tibbits  in  bringing  and 
prosecuting  his  action.  I  shall  not  think  it  neces- 
sary, after  the  full  and  exhaustive  judgment  of 
Lord  Coleridge  in  Bradlaugh  v.  Newdigate  (11 
Q.  B.  Div.  2 ;  52  L.  J.  454,  Q.  B.)  to  occupy  much. 
time  in  considering  what  in  law  constitutes  un- 
lawful maintenance,  because  I  do  not  understand 
Mr.  JeU,  who  ai-gued  for  the  defendant  Harness, 
to  deny  that  the  defendant  did  in  fact  maintain 
Tibbits  in  his  suit :  but  he  insisted  that  such 
maintenance  was  not  unlawful  or  actionable,  inas- 
much as  he  had  common  intei-est  with  Tibbits  in. 
bringing  and  prosecuting  it,  or  at  least  honestiy 
believed  on  reasonable  grounds  that  he  had  such- 
interest.  Whether  be  had  such  interest  or  belief, 
is  the  question  I  have  to  determine.  The  main- 
tenance charged  consisted  in  Harness'  suggesting.- 
to  Tibbits  to  commence  his  action,  and  in  employ- 
ing a  solicitor  nominated  by  him  to  issue  tha- 
writ  and  conduct  the  case  at  his,  the  defendant's- 
sole  expense.  Although  there  is  no  real  difficulty 
in  determining  what  amounts  to  maintenance,  th» 
solution  of  the  question,  whether  such  mainte- 
nance is  justifiable  or  not,  will  be  adjusted  by 
directing  attention  to  the  definitions  of  unlawful 
maintenance  to  be  found  in  Coke  upon  Littleton, 
3686,  and  Hawkins'  Pleas  of  the  Crown,  fo.  edit. 
1716,  book  1,  c.  83,  s.  3,  and  two  or  three  other 
sections  from  the  same  book.  Lord  Coke  describes 
maintenance  as  "  when  one  maintains  the  one  side 
without  having  any  part  in  the  thing  in  the  plea 
or  suit."  Hawkins  describes  it  as  ''  when  one 
officiously  meddles  in  a  suit  depending  in  any 
such  court  (t.e.  of  justice)  which  no  way  belongs 
to  him,  by  assisting  either  party  in  money  or 
otherwise  in  the  prosecution  or  defence  of  anv 
such  suit."  (See  also  Radcliffe  v.  Anderson,  EIL 
Bl.  &  Ell.  825.)  In  the  same  book,  at  sect  35, 
is  given  the  principle  upon  which  the  law 
against  maintenance  is  based  :  "  It  seemeth  that 
all  maintenance  is  strictly  prohibited  by  the 
common  law  as  having  a  manifest  tendency  to 
oppression  by  «icouraging  and  assisting  persons 
to  persist  in  suits  which  perhaps  they  would  not 
venture  to  go  on  in  upon  their  own  bottoms ;  and 
therefore  it  is  said  that  all  offenders  of  this  kind 
are  not  only  liable  to  an  action  for  maintenance 
at  the  suit  of  the  party  grieved,  wherein  they 
shall  render  such  damages  as  shall  be  answerable 
to  the  injury  done  to  the  plaintiff,  but  also  that 
they  may  be  indicted  as  offenders  against  public 
justice."  This  principle  is  also  stated  hy  Lord 
Abinger,  C.B.,  in  Prosser  v.  Edmonds  (1  i.  &  C. 
(Exch.)  481,  497)  thus :  "  That  no  encouragement 
should  be  given  to  litigation  by  the  introductioB 
of  parties  to  enforce  those  rights  which  others  are 
not  disposed  to  enforce."  In  considering  when 
and  under  what  circumstances  a  maintainer  can 
be  said  to  have  "  part  in  the  thing  in  the  plea  or 
suit,"  according  to  Lord  Coke,  or  when  tne  de> 
fending  suit  in  some  way  "  belongs  to  him " 
according  to  Hawkins,  some  assistance  may  be 
derived  m>m  a  few  of  the  paragraphs  in  Hawkins' 
Pleas  of  the  Crown  following  lus  definition,  in 
which  are  pointed  out  the  onljr  exemptions  to 
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which  reference  need  here    be  made  from  the 
operation  of  the  general  law.    I  mean  those  ex- 
emptions in  faYonr  of  certain  neighbourly  acte,  of 
acta  of  charity,  and  of  those  who  maintain  suits 
in  which  they  have  a  common  interest.    First,  ob 
to  neighbourly  acts.     In  sect.  9  Hawkins   says, 
"  However  it  seems   clear  that  a  man  is  in  no 
danger  of  being  judged  guilty  of  an  act  of  main- 
tenance for  giving  another  friendly  advice  what 
action  is  proper  for  him  to  bring  for  the  recovery 
of  a  certain  debt,  &c.,  for  it  would  be  extremely 
hard  to  make  such  neighbourly  acts  of  kindness, 
which    seem    rather  commendable  than   blame- 
worthy, to  come  under  the  notion  of  maintenance, 
which  always  seems  to  imply  a  contentious  and 
over  busy  intermeddling  in  other  men's  matters." 
Sect.  24.  But  though  one  neighbour  may  assist 
another  (as  above)  he  "  ought  not  to  give  him  any 
money  towards  carrying  on  his  suit."  As  regards  j  us- 
tification  out  of  charity,  sect.  25  states  it  as  follows : 
"  It  seems  to  be  agreed  that  anyone  may  lawfully 
give  money  to  a  poor  man  to  carry  on  his  suit, 
and  Lord  Abinger,  in  Findon  v.  Parker  (11 M.  &  W. 
682),  says  "  if  a  man  were  to  see  a  poor  person  in 
the  streets  oppressed  and  abused,  and  without  the 
means  of  obtaining  redress,  and  furnished  him 
with  money,  or  employed  an  attorney  to  obtain 
redress  for  his  wrongs,  it  would  require  a  very 
strong  argument  to  convince  me  that  that  man 
could  be  said  to  be  stirring  up  litigation  and 
strife,  and  to  be  guilty  of  the  crime  of  mainte- 
nance."   Sarrit  v.  Bmcoe  (55  L.  T.  Rep.  14 ;  17 
Q.   B.   Div.   504,  C.  A.)  especially  upholds  this 
ground  of  justification.    In  connection  with  this 
ground  of  justification,  I  may  also  call  attention 
to  that  section  which  has  reference  to  attorneys 
taking  up  the  suit  of  poor  persons.   "  It  is  certain," 
says  Hawkins,  "  that  they  ought  not  to  carry  on 
a  cause  for  another  at  their  own  expense  with  a 
promise  never  to  expect  repayment."    So  to  carry 
on  a  suit  upon  the  mere  speculation  of  obtaining 
costs  from  the  defendants  in  the  event  of  success 
cannot,  as  it  seems  to  me,  be  described  as  an  act 
of  charity  within  the  mischief  against  which  the 
law  of  maintenance  is  directed.    It  is  carrying  on 
the  suit,  in    the  subject-matter  of  which    the 
attorney  has  no  interest,  for  the  chance  of  getting 
costs  from  the  other  side.    In  Anderton  v.  Kadcliffe 
(Ell.  Bl.  &  £11.  818)  Erie,  J.  said  that  the  statutes 
relating    to    champerty    were    directed    against 
speculations  by  attorneys  in  suits.    It  was  not, 
however,  and  could  not  be,  seriously  suggested  in 
the  present  case  that  the  maintenance  of  Mr. 
Harness  was  at  all  due  to  neighbourly  action  or 
to  the  impulse  of  a  charitable  spirit.    I  will  not 
dwell  therefore  upon  such  a  justification,  but  will 
proceed  at  once  to  the  consideration  of  the  ques- 
tion whether  Mr.  Harness  had,  or  upon  reasonable 
grounds  believed  that  he  had,  a  common  interest 
with  Dr.  Tibbits  in  the  result  of  his  action.    If 
this  question  is  answered  in  the  aflSrmative,  he  is 
undoubtedly  entitled  to  have  the  verdict  entered 
for  him,  but  not  otherwise.    The  sort  of  interest 
required  to  absolve  a  person  from  a  charge  of 
unlawful    maintenance    is    well    illustrated    by 
Hawkins  in  the  following  sections :  In  sect.  12  it 
is  said :  "  How  far  some  acts  of  this  kind  are  jus- 
tifiable in  respect  of  an  interest  in  '  the  thing  in 
variance'  it  seemeth  to  be  clearly  agreed,    that 
if  a  tenant-in-tail  or  for  life  be  impleaded,  he  in 
remainder  or  reversion  may  lawfully  maintain  the 
defence  of  the  suit  with  his  own  money.    That  if, 


in  an  action  of  trespass  brought  by  or  against  a 
lessee  for  years,  the  inheritance  come  into  ques- 
tion, lessor  may  lawfully  maintain  his  lessee ;  for 
though  the  judgment  which  may  be  given  against 
the  lessee  cannot  bind  his  inheritanoe,  yet  tbe 
verdict  may  be  a  prejudice  to  his  title,  being  given 
on  a  supposal  of  his  not  having  a  good  one." 
So  again,  by  sect.  13,  it  is  said  that  those  who 
have  a  bare  contingency  of  such  an  interest  in 
the  lands  in  question,  which  possibly  may  never 
come  tn  ease,  may  lawfully  maintain  another  in  an 
action  concerning  such  lands.  So  again,  by  sect.  17 
if  the  maintainor  has  but  a  mere  equitable  interest 
in  lands  or  goods  or  even  in  a  ehote  in  aeium. 
So  a  landlord  may  lawfully  sue  in  the  name  of 
his  tenant  to  try  a  right:  (Payne  and  Rogen, 
1  Douglas,  407.)  And  l^tly,  in  sect.  18,  it  is  sud, 
"  also  it  seemeth  to  be  agreed  that  wheresoever 
any  persons  claim  a  common  interest  in  the  same 
thing  as  in  a  way,  churchyard,  or  common,  &C., 
by  the  same  tiUe,  they  may  maintain  one  another 
in  suits  relating  to  the  same."  Many  cases  are 
to  be  found  in  the  books  in  which  persons  have 
been  held  justified  in  contributing  to  the  expenses 
of  suits  brought  or  defended  by  others  with  the 
object  of  defending  or  enforcing  a  conunon  right 
in  which  all  were  interested.  Findon  v.  Parker 
(11  M.  &  W.  675)  is  the  only  one  of  them  I  propose  to 
refer  to  in  detail.  In  that  case  a  number  of  owners 
of  titheable  lands  in  a  certain  pariah  having  let 
their  lands  to  various  tenants,  and  such  owners 
and  tenants  having  received  notice  from  the 
Principal,  Fellows,  &c.,  of  Jesus  College,  Oxford, 
the  tithe  owners,  to  set  out  their  tithes  in  kind, 
held  a  meeting  to  discuss  the  advisability  of 
resisting  any  suit  brought  against  them  or  anjof 
them  to  enforce  obedience  to  these  notices.  The 
ground  of  such  resistance  being  that  such  tithes 
were  not  payable  in  kind,  inasmuch  as  they  were 
covered  by  moduses.  At  the  meeting  it  was  stated 
that  if  one  modus  failed  the  whole  must  fail.  It 
was  then  agreed  that  the  claims  should  be  resisted, 
and  the  expenses  incurred  in  defending  any  le&l 
proceedings,  whicl^  might  be  instituted,  should  be 
borne  by  tiie  owners  in  proportion  to  the  value  of 
their  estates.  This  was  held  not  to  be  mainte- 
nance by  Wightman,  J.  at  Nisi  Prius,  and  after- 
wards by  the  Court  of  Exchequer,  consisting  of 
Lord  Abinger,  Gomey,  B.  and  Bolfe,  B.  In 
giving  his  judgment.  Lord  Abinger  said  as  to  the 
test  of  maintenance  (p.  681) :  "  We  ought  to  see 
whether  there  was  any  ground  on  which  the  parties 
making  tbe  agreement  might  reasonably  suppose 
that  they  had  a  common  interest  in  resisting  the 
claim  of  the  college."  Later  on,  p.  683,  he  added : 
"  I  proceed  upon  ^e  ground  that  there  was  reason- 
able evidence  of  a  common  link  of  interest  nnitiag 
the  proprietors  of  the  lands  in  question  at  the 
time  they  made  the  agreement."  Bolfe,  B.pnt 
the  case  thus :  "  It  appears  that  it  was  stated  at 
the  meeting  that  if  one  modus  failed  the  whde 
must  fail.  That  perhaps  was  wrong ;  but  if  it  was 
the  bond  fide  opimon  of  the  proprietors,  and  thej 
thought  it  was  something  in  the  nature  of  a  fum 
modus,  and  that  it  was  apportioned  in  different 
shares  among  the  land  owners  of  the  district,  and 
that  they  had  a  common  interest  in  it,  and, 
having  formed  that  opinion,  they  entered  into  the 
agreement,  the  only  question  on  these  pleadings 
is,  was  that  or  was  it  not  a  legal  agreement  P  "_  I 
merely  mention  the  following  authorities  (OltMr 
V.  Bakewell  and  others,  Gwillim's  Tithe  Gases,  1381; 
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2  Es^le  on  Tithes,  p.  356;   Stime  v.  Tea,  Jacob's 
•Chancery Reports,  426;  Wildv.Hoh8on,2Yea.  &B. 
105)  as  further  illustrations  of  the  same  principles. 
T  find,  however,  no  case  whatever  in  which  a  person 
baa  been  held  justified  in  maintaining  a  suit  in 
■which   lie  was  not  interested  in  "  the  thing  in 
variance,"  nor  any  in  which    such  a  claim  of 
'Common  interest  as  this  has  been  even  suggested. 
I  have  now  to  ask  myself,  what  is  the  "  thing  in 
the  plea,  or  suit,"  or  the  "  thing  in  variance  "  in 
an  action,  a  common   interest  in  which,  with  a 
plaintLS  or  defendant,  justifies  maintenance  of 
such  action  or  defence  P    Surely  it  must  be  that 
which  the  plaintifE  claims  as  the  subject  matter 
and  object  of  his  action,  that  which  he  will  attain 
as  the   result  of  success  in  it.    Whether  such 
action   be  in  detinue  for  goods,  for  disturbance 
of    a     right    or    any    other   imaginable    right 
•or  grievance ;   and  th6  common  interest  in  such 
subject-matter  must  be  in  the  attainment  of  such 
«nccees.    It  must  be  something  far  beyond  a  mere 
wish  for  the  success  of  the  siut ;  it  must  be  more 
than  a  mere  hope  or  expectancy  that  he  may,  by 
upholding  one  of  the  parties,  do  great  service  to  a 
f  nend,  or  that  he  may  thereby  acquire  such  control 
and  influence  over  its  conduct  that  he  may  turn  it 
to  his  own  advantage.     All  such  hopes  and  expec- 
tancies would  amount  to  nothing  in  the  way  of 
justification  unless  he  had  a  real  interest  in  the 
-snbpect- matter  of  the  suii^  or  "the  thing    in 
variance  "  in  it.    If  such  hopes  or  expectancies, 
without  real  interest  in  the  matter,  would  suffice, 
maintenance  would  soon  become  very  common. 
I  have  used  the  phrases  "  common  interest  in  the 
subject-matter  of  the  suit"  and  "common  inte- 
rest in  the  thing  in  variance  "  for  this  reason,  that 
there  is  a  difference  between  the  "  subject-matter 
■of  the  suit,"  which  means  the  very  thing  to  be 
Tecovered  in  the  action,  and  "  the  thing  in  vari- 
ance."    For  instance,  the  action  may  be  brought 
by  any  person  directly  and  ostensibly  in  respect 
of  the  interference  by  the  defendant  of  a  right  of 
way  or  of  common  in  which  the  maintainer  has  a 
like  interest.     Maintenance  in  such  a  case  would 
be  clearly  justified  because  of  common  interest  in 
the  subject-matter.    Or  the  action  may  be  brought 
to  recover  damages  for  a  grievance ;  lor  instance, 
an  assault  in  which  damages  could  only  be  re- 
covered for  the  treroass  on  the  person  of  the 
plaintiff,  in  which  there  could  be  no  common 
interest,  and  yet  in  the  course  of  the  case  an  issue 
might  be  raised  in  the  determination  of  which 
another  might  have  clearly  a  common  interest  to 
support  or  otherwise.    I  illnstrate  it  thus :  A. 
sues  B.  for  a  common  assault.    B.  pleads  simply 
"  not  guilty."    C.  would  not  be  justified  in  main- 
taining A.'8  action,   because  he  could  have  no 
common  interest  in  it.    But  if  B.  pleaded  a  justi- 
fication that  A.  was  trespassing  upon  his  land, 
and  refused  to  go  off  it,  and  so  he  laid  hands  on 
him  and  put  him  off,  and  to  this  plea  A.  replied 
he  was  on  B.'s  land  exercising  a  right  of  way, 
common  to  himself  and  C,  this  would  be  a  thing 
in  variance,  and  C.  would  clearly  be  justified  in 
maintaining  A.'8  right,  as  being  one  in  which  he 
aad  A.  had  a  common  interest.    Let  me  now  deal 
with  the  present  case.    Ko  doubt  the  article  con- 
taining the  libel  complained  of  by  Dr.  Tibbits 
contained  also  libellous  imputations  upon  the  de- 
fendant Harness  and  his  institution ;  but  the  libels 
upon  the  defendant  Harness  did   not  form  any 
part  of  the  cause  of  action,  nor  was  there  any  issue 


raised  as  to  hia  character  or  conduct.  Harness' 
character,  and  the  worth  of  his  appliances  it  is 
true  might  form  a  prominent  topic  for  counsel  to 
comment  adversely  upon ;  and  he  might  naturally 
feel  deeply  interested,  in  the  sense  of  being  anxious 
to  have  them  met  and  refuted,  and  the  utility 
of  his  belts  and  appliances  established  before 
the  world.  This  is  the  condition  of  many  persons 
not  parties  to  suits,  whose  character  and  actions 
are  unavoidably  made  the  subject  of  very  free 
comment  during  the  progress  of  a  cause ;  but  this 
does  not  constitute  such  a  common  interest  in  the 
suit  as  to  justify  maintenance.  In  Tibbits'  cha- 
racter or  success,  so  far  as  he  was  concerned, 
Harness  had  no  legal  interest,  and  his  own  character 
and  conduct  could  neither  be  judicially  condemned 
nor  justified,  and  any  issues  raising  questions 
touching  them  would  have  been  immaterial.  In 
no  proper  sense,  therefore,  could  the  libel  on 
Mr.  Harness  be  treated  as  the  matter  in  variance 
in  Tibbits'  action.  Tibbits'  character  alone  was 
the  subject-matter  of  the  action,  and  his  right  to 
maintam  his  action  was  the  sole  matter  in  variance. 
Throughout  the  pleadings  in  that  action  the 
inuendoes  were  in  the  statement  of  claim  limited 
to  Dr.  Tibbits,  and  there  is  no  justification,  except 
so  far  as  regards  Tibbits,  and  the  substantial 
defence  was  that,  so  far  as  Tibbits  was  concerned, 
the  article  was  fair  and  bond  fide  comment  and 
criticism  of  a  published  book  and  pamphlet  and 
of  proceedings  of  public  interest,  and  upon 
this  defence  luone  the  verdict  was  for  the  defen- 
dants, the  now  plaintiffs.  I  know  it  may  be  said 
that  it  is  hard  that  when  a  man's  character  is 
attacked  he  should  not  be  allowed  to  support  by 
his  money  the  cause  of  a  man  who  in  defending 
his  own  character  must  of  necessity  to  some 
extent  support  that  of  the  other  who  is  attacked 
with  him.  It  may  be  so.  I  can  only  say,  in  my 
opinion,  to  allow  a  person  to  assist  another  in 
litigation  upon  matters  which  do  not  immediately 
and  directly  concern  him  would  lead  to  more 
strife  and  inconvenience  than  could  possibly 
result  from  the  present  law  that  no  man  may 
intermeddle  to  support  or  defend  a  suit  which,  in 
the  result,  and  by  the  judgment  in  it,  can  finally 
determine  nothing  which  he  desires  to  have  de- 
termined, or  which  is  not  practically  in  issue.  In 
the  present  case,  however,  I  am  pressed  by  no  such 
f  eelmgs  of  hardship.  For  in  the  action  brought  by 
the  Medical  Batteiy  Company  against  Alabaster 
and  others,  to  which  I  referred  at  the  commencement 
of  this  judgment,  the  defendant  Harness  had  a 
full  opportunity  of  completely  vindicating  not  onhr 
the  cnaracter  of  the  company  but  his  own.  ae 
thought  fit,  however,  to  abandon  that  action,  for 
he  discontinued  it  on  the  28th  April  1893,  some 
months  before  Tibbits'  action  was  tried,  preferring 
to  shelter  himself  under  the  wing  of  Dr.  Tibbits. 
And  even  in  Tibbits'  action  he  did  not  do  that 
which  he  might  have  done,  namely,  make  himself 
co-plaintiff  with  Tibbits ;  had  he  done  so  he  would 
have  entitled  himself  to  all  the  advantages  and 
opportunities  of  clearing  his  own  character,  as  he 
would  have  had  had  he  brought  a  separate  action : 
(see  Order  XVI.,  r.  1,  and  Booth  v.  Briscoe,  2 
Q.  B.  Div.  496.)  This  would  have  given  him  a 
common  interest  in  the  action,  which  I  think  he 
had  not  under  the  circumstances.  This  was  not  a 
case  in  which  a  joint  action  by  Tibbits  and  Harness 
could  have  been  maintained.  Had  it  been  so 
perhaps  each  might  have  maintained  the  other. 
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This  was  merelj  an  action  in  which  two  persons 
being  libelled  in  one  article  each  might  separately, 
under  Order  XYl.  hare  i-ecovered  damages  as 
though  he  had  brought  a  separate  action.  But  of 
course,  if  he  had  so  joined  as  plaintiff,  he  would 
have  been  liable  for  costs  in  the  event  of  failure. 
By  actins;  as  he  did,  although  he  made  himself 
liable  for  Tibbits'  costs,  he  took  the  chance  of  any 
advantage  he  might  derive  from  the  action,  but 
saved  himself  from  liability  to  the  defendant  for 
costs  in  the  ordinary  course.  I  know  it  is  not 
necessary  to  establish  conclusively  that  a  joint 
interest  in  the  action  virtually  existed,  and 
that  it  is  BufBcieht  to  justify  the  defendant 
in  maintaining  Tibbits'  agtion  if  on  reason- 
able grounds  he  botui  lide  believed  he  had 
such  interest,  that  is,  that  he  reasonablr  be- 
lieved in  the  existence  of  that  state  of  things 
which  if  true  would  in  law  have  justified  him  m 
maintaining  the  action.  His  erroneous  belief  as 
to  what  in  law  would  justify  him,  and  his  bond 
fide  belief  in  a  state  of  things  which  would  support 
his  erroneous  view  of  the  law,  would  amount  to 
nothing.  I  am  of  opinion  he  had  no  such  bond 
fide  belief ;  that  if  he  had  such  belief,  he  had  no 
reasonable  grounds  for  it ;  that  he  merely  availed 
himself  of  Tibbits'  action  to  save  himself  from 
the  evils  of  liability  for  the  defendants'  costs; 
and  his  conduct  in  all  these  respects  was  unlawful. 
For  all  these  reasons  I  think  the  verdict  ought  to 
be  entered  for  the  plaintiffs  for  the  amount  of  the 
taxed  costs  of  their  defence,  to  be  taxed  as 
between  party  and  party. 

Judgment  for  the  plaintiff  with  eoete. 
The  defendants  appealed. 

Lord  EsHEE,  M.R. — This  is  a  perfectly  clear 
case.  An  action  was  brought  against  Harness  to 
recover  damages  for  the  maintenance  by  him  of 
an  action  brought  bv  Tibbits  against  the  present 
plaintiffs.  Tibbits  Drought  an  action  for  a  libel 
upon  himself.  That  is  a  personal  action  which 
concerns  only  the  man  who  brings  it ;  he  cannot 
recover  damages  for  injuiy  to  anyone  else,  but 
only  for  injury  to  himself.  It  was  proved  clearly 
that  the  action  was  commenced  through  a  meeting 
at  the  office  of  Hai-ness's  solicitor;  and  at  that 
meeting  it  was  arranged  that  the  action  should 
be  brought  by  Tibbits  for  the  libel  upon  Tibbits, 
and  that  the  solicitor  should  be  Mr.  Cridland,  who 
was,  however,  to  act  under  the  ordera  and  direc- 
tions of  Harness's  solicitors,  and  that  Harness 
should  pay  all  the  expenses.  It  was  clearly 
proved,  therefore,  that  Harness  maintained  that 
action.  He  suggested  to  Dr.  Tibbits  to  commence 
the  action  and  employed  a  solicitor,  nominated  by 
himself,  to  issue  the  writ  and  conduct  the  case  at 
his  sole  expense.  That  was  an  action  which  ought, 
according  to  Lord  Loughboi-ough,  upon  principles 
of  public  policy,  to  be  brought  by  the  plaintiff 
upon  his  own  bottom:  {WaUis  v.  Duke  of  Port- 
land, 3  Ves.  494.)  In  this  case  Harness  instigated 
the  bringing  of  an  action  by  Tibbits  and  main- 
tained it,  when  it  ought  to  have  been  brought  by 
Tibbits  upon  his  own  bottom,  and  at  his  own 
expense;  that  action  in  point  of  law  concerned 
Tibbits  only,  and  Harness  could  not  be  a  party 
to  it.  If  the  action  of  Tibbits  were  unsuccessful, 
that  could  not  have  any  legal  effect  of  any  kind 
upon  any  right  of  Harness.  Is,  then,  this  case 
one  in  which  Harness  is  liable  for  maintenance  P 
This  doctrine  of  maintenance  has  been  discussed 


by  Lord  Loughborough ;  it  appears  in  the  Tear 
Books ;  it  has  got  into  all  the  text  books ;  and  in 
recent  times  has  been  elaborately  considered  bj 
Lord  Coleridge  in  Bradlaugh  v.  Neuidigaie 
(ubi  tup.),  and  has  been  considered  in  other  cases. 
It  is  not  a  question  of  moral  right  or  wrong,  or  of 
natural  justice  or  injustice.  I  cannot  see  that, 
apart  from  the  specific  law  upon  the  sobject, 
there  is  any  harm  in  assisting  another  man's 
action.  I  can  see  that  it  may  be  contrary  to  public 
policy,  for  the  courts  may  be  innn&ted  witi 
actions  and  be  blocked,  and  there  may  be  much 
litigation  commenced  by  persons  who  cannot  pay 
the  costs  if  they  fail.  The  foundation  of  this  law 
is,  as  stated  by  Lord  Loughborough,  that,  upon 
grounds  of  public  policy,  a  man  must  litigate 
upon  his  own  bottom.  The  law  of  «iaintenance  is 
really  this,  that  if  a  man  interferes  in  the  suit  of 
another  in  such  a  way  as  to  pay  the  expenses,  he 
is  breaking  the  law  against  maintenance.  From 
the  earliest  times  some  relaxation  of  the  strictness 
of  this  rule  was  allowed,  and  some  particular 
cases  were  specifically  allowed  in  which  such 
interference  was  excused,  though  by  the  strict 
law  a  mEm  would  be  liable  for  maintenance.  One 
exception  was  the  case  of  a  landlord  assiMing  the 
suit  of  his  tenant.  No  matter  what  was  the  reason 
for  such  exceptions,  such  exceptions  were  allowed 
by  the  law.  There  was  also  the  case  where  assist- 
ance was  given  from  charity,  which  was  speci- 
fically allowed  as  an  exception ;  and  there  may  be 
others.  All  the  cases  were  specifically  allowed  as 
exceptions  from  early  times,  and  are  still  so 
allowed.  If,  however,  a  oase  does  not  come  withia 
these  specific  exceptions,  it  must  be  governed  by 
the  strict  letter  of  the  law.  I  will  adopt  here  the 
rule  given  by  Lord  Coleridge,  in  Bradlattgk  v. 
Newdigate  {ubi  aup.),  where  he  says  :  "  But  in  all 
these  cases  the  interest  spoken  of  is  an  actual 
valuable  interest  in  the  result  of  the  suit  itself, 
either  present,  or  contingent,  or  future,  or  the 
interest  which  consanguinity  or  afSaity  to  the 
suitor  give  to  the  man  who  aids  him,  or  the  interest 
arising  from  the  connection  of  the  parties,  e.g.,  as 
master  and  servant,  or  that  which  charity  and 
compassion  give  a  man  in  behalf  of  a  poor  man 
who,  but  for  the  aid  of  his  rich  helper,  could  not 
assert  his  rights,  or  would  be  oppressed  and  over- 
borne in  his  endeavour  to  maintain  them."  The 
case  of  a  person  being  "  overborne  "  is  that  which 
was  put  by  Lord  Abinger,  in  Findon  v.  Parker 
(11  M.  &  W.  675),  as  an  illustration ;  but  I  think 
that  it  has  nevRr  occurred,  and  probably  never 
will  occur.  Admitting,  therefore,  that  the  only 
recognised  exceptions  are  those  which  are  stated 
by  Lord  Coleridge,  and  being  determined  not  to 
increase  those  exceptions,  we  must  hold  that  this 
case  is  not  within  the  exceptions.  This,  then,  is 
as  bad  a  case  of  maintenance  as  can  well  be. 
Because  of  some  fancied  interest  in  the  matttf 
Harness  instigated  the  action,  and  the  action  was 
really  his  action.  Although  I  have  adopted  the 
words  of  Lord  Coleridge,  yet  I  think  that  the 
rule  may  be  equally  well  expressed  by  saying  that 
the  person  must  have  "  an  interest  recognised  by 
law "  in  the  suit  which  he  assists.  This  appeal 
must  be  dismissed. 

Lopes,  L.J. — I  entirely  agree  with  the  judg- 
ment of  Hawkins,  J.,  in  this  case.  The  defends^ 
was  guilty  of  maintenance  of  the  worst  kind 
beyond  aU  question.  It  is  said  that  this  nuiin- 
tenance  was  justifiable.   I  think  that  maintenance 
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has  been  well  defined  by  Lord  Abineer,  in  Prosser 
V.  Edmonds  (1  Y.  &  C.  481),  where  he  says  :  "  No 
enconragement  should  be  given  to  litigation  by 
the  introduction  of  parties  to  enforce  those  rights 
which  others  are  not  disposed  to  enforce.''  In  this 
case  it  is  sought  to  justify  the  maintenance  upon  the 
ground  that  Harness  had  a  common  interest  with 
Tibbits  in  the  action.  In  my  opinion  he  had  no 
such  common  intei'est  as  would  justify  his  inter- 
ference. In  my  judgment,  in  order  to  justify 
snch  interference,  a  man  must  have  some  interest 
which  is  recognised  by  law,  in  "  the  thin^  which 
is  in  variance,"  by  which  I  understand  an  interest 
in  the  subject  matter  of  the  action  then  in  issue 
between  the  parties ;  and,  in  my  opinion,  it  must 
be  a  legal,  and  not  merely  a  sentimental,  interest 
in  the  result  of  the  action  which  is  in  issue 
between  the  parties.  Can  Harness  make  out  that 
he  had  any  such  common  interest  in  this  action  P 
In  my  opinion  he  had  not  any  such  interest. 
There  was  no  question  between  Harness  and  the 
defendants  in  that  action,  and  no  issue  which 
aAected  him.  If  the  law  of  maintenance  is  based 
upon  grounds  of  public  policy,  it  is  impossible  to 
say  that  it  is  not  contrary  to  public  policy  for  a 
man  who  cannot  be  liable  for  costs,  to  be  per- 
mitted to  come  in  and  assist  another  in  an  action 
like  this.  I  can  imagine  nothing  more  contrary 
to  public  policy.  I  only  wish  to  add  that  there 
are  other  exceptions  recognised  by  law,  such  as 
cases  of  consanguinity,  oppression,  charity,  and 
master  and  servant.  These  exceptions  have  been 
introduced  and  are  well  recognised,  but  I  should 
be  sorry  to  see  other  exceptions  engi-afted  upon 
the  rule.  I  agree  that  the  appeal  must  be  dis- 
missed. 

RiGBT,  L.J. — An  action  was  brought  by  Tibbits 
to  recover  damages  for  a  libel,  and  that  action  was 
brought  at  the  instigation  of  Harness.  It  has 
been  ar^ied  that  questions  might  arise  in  that 
action  which  would  affect  Harness,  and  that  it 
would  be  hard  if  he  could  not  protect  himself  in 
that  action.  I  will  not  attempt  to  give  any  defi- 
nition of  maintenance,  because  the  general  rule 
has  been  stated  over  and  over  again  in  the  autho- 
rities. This  case  is  clearly  within  the  general 
rule.  The  difficulty  arises  because  of  the  various 
exceptions  which  have  been  allowed  by  jadicial 
decisions  as  defences  when  the  general  rule  has 
been  violated.  These  exceptions  cannot  be  reduced 
into  any  genei-al  rule.  The  appellant,  however, 
contends  that  there  is  a  general  rule  that  there 
must  be  a  mens  rea  in  every  case,  that  is,  that  it 
must  be  shown  that  the  defendant  in  each  case 
did  what  he  thought  to  be  wrong ;  and  that  he 
has  a  good  defence  if  he  believed  that  he  was  not 
doing  wrong.  I  adopt  the  passages  which  have 
been  read  from  the -judgment  of  Lord  Coleridge, 
merely  introducing  what  I  think  he  meant,  viz., 
that  the  defendant  must  bring  the  case  within 
the  genei-al  rule  as  to  having  a  common  interest, 
or  within  one  of  the  decided  exceptions.  This  is 
a  clear  and  aggi'avated  case  of  maintenance,  and 
not  within  any  of  the  exceptions.  I  doubt  whether, 
in  any  case,  the  man  who  is  himself  the  author  of 
the  litigation,  can  claim  the  benefit  of  any  of  the 
exceptions,  when  his  only  excuse  is  that  a  question 
may  arise  which  will  affect  him. 

Appeal  dismissed. 

Solicitor  for  the  appeUant,  Richard  Furber. 
Solicitors  for  the  respondents,  Leicis  and  Lewis. 
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Conflict  of  laws — Will — Testator  domiciled  in 
England — Land  abroad — Trust  for  sale — Law 
governing  disposition  of  proceeds. 

P.,  who  died  in  1888,   by   his  will  devised  and 
bequeathed  all  his  real  and  personal  estate  to 
trustees  upon  trust  to  seU  and  to  invest  the 
proceeds  in  English  securities  and  pay  the  income 
thereof,  one-fifth  to  his  wife  during  widowhood, 
and  the  remainder  equally  among  his  children 
and  his  brother  and  sister,  and  from  and  after 
the  death  or  second  marriage  of  his  wife  upon 
trtist  for  dU  his  children  and  his  said  brother 
and  sister  in  equal  shares;    but    the   testator 
directed  half  of  each  child's  share  to  be  held  on 
trust  for  such  child  for  life,  vxith  remainder  to 
his  or  her  children  at  twenty-one,  with  gifts  over 
in  case  of  tlie  death  of  any  child  without  issue, 
and  the  whole  of  his  brother's  share  to  be  held 
on  sim,ilar  trusts  for  him,  and  his  children.    And 
the  testator  empowered  his  trustees  to  postpone 
the  sale  and  conversion  of  his  real  and  personal 
estate,  and  to  manage  the  same  until  sale.     The 
trustees  were  appointed  executors.     The  testator 
was  at  the  time  of  his  death  entitled  to  lands  of 
considerable  value   in  Sardinia.     The  trustees 
had  proved  the  will  in  Italy,  and  had  sold  and 
m^)rtgaged  some  of  the  testator's  Sardinian  land 
without  the  purchasers  or   mortgagees  making 
any  objection  to  their  power  to  do  so.    An  action 
had  been  brought  for  the  administration  of  the 
testator's  estate,  and  an  inquiry  ordered  {among 
others)  whether  the  testator's  interest  in  lands 
situate  elsewhere  than  in  England  passed  by  his 
wiU,  and  were   validly   devised  on  the  trusts 
thereof,  and  if  not  who  were  entitled  thereto. 
This  hiquiry  was  referred    to  the  judge.     A 
number  of  conflicting  opinions  of  Italian  advo- 
cates  were  produced    as    to  ttie  effect  of   the 
dispositions  iti  the  vriU  according  to  Italian  law. 
Held,    on    the    evidence,    that    the   trustees  had. 
according  to  Italian  law,  a  valid  power  to  sell 
the  land  and  receive  the  purchase  m^mey ;  that 
this  being  established,   the   distribution  of  the 
proceeds  of  sale  was  governed  by  English  and 
not  by  Italian  law,  and  such  proceeds  must  be 
held  v/pon  the  trusts  of  the  will ;  but  that  the 
distribution  of  the  rents  and  profits  of  the  land 
until  sale  was  governed  by  Italian  law. 
Held,  also,  on  the  evidence,  that  by  Italian  law 
the  gifts  to  the  icidow  and  children  were  good, 
but  the  gifts  over  were  bad,  and  therefore  the 
children  and  the  brother   took  their  shares  in 
the  income  of  the   land  until  sale  absolutely. 
The   children,  hoicever  (except  the  heir-at-law), 
elected  to  take  this  income  also  according  to  the 
trusts  of  the  will. 
Benjamin^   Piekct,  by  his  will  dated  the  5th 
Dec.  1883,  devised  and  bequeathed  all  his  real  and 
personal  estate,  whatsoever  and  wheresoever,  to 
three  trustees  upon  trust  to  sell  and  convert,  and 
to  hold  the  moneys  to  arise  from  such  sale  and 
conversion  upon  trust,  after  payment  of  expenses. 

(o)  Reported  by  J.  B.  Brooke,  Esq.,  Banister-*t-L«w. 
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to  apply  one-tenth  of  all  bis  estate  over  llO.OOOi. 
to  charitable  purposes  at  tbe  discretion  of  the 
trustees  as  therein  mentioned,  and  to  stand 
possessed  of  his  residuary  real  estate  until  con- 
version, and  the  surplus  of  the  said  moneys  and 
all  bis  estate  after  conversion  upon  trust  to  pay 
tbe  income  thereof :  One-fifth  to  bis  wife,  Sarah 
Pieroy,  durinf;  her  life  or  widowhood,  and  the 
remainder  equally  among  all  his  children  and  his 
brother,  Booert  Fiercy,  and  his  sister,  Jane 
Piercy,  in  equal  shares,  and  after  tbe  death  or 
second  marriage  of  his  wife  in  trust  for  all  his 
children  and  bis  said  brother  and  sister  in  equal 
shares  upon  tbe  trusts  following ;  that  was  to  say, 
to  pay  tbe  income  of  tbe  moiety  of  tbe  share  to 
which  any  child  might  be  entitled  to  such  child  for 
life,  and  after  bis  or  her  death  for  all  bis  or  her 
children  who  should  attain  twenty-one,  and  if  any 
child  should  die  without  issue,  the  moiety  to  which 
he  or  she  was  entitled  should  be  divided  equally 
amongst  tbe  testator's  other  children,  and  the 
testator  declared  that  the  share  to  which  bis 
brother,  Robert  Piercy,  was  entitled  should  be 
held  upon  trust  for  him  for  life,  and  after  bis 
death  lor  bis  children,  and  he  declared  that  the 
share  to  which  any  child  of  his  should  be  entitled 
should  absolutely  vest  in  such  child  at  tbe 
testator's  death,  and  that  tbe  share  of  any 
daughter  should  be  for  her  separate  use,  and  ha 
setUed  on  her  marriage,  and  he  gave  bis  trustees 
power,  at  their  discretion,  to  postpone  the  sale  and 
conversion  of  any  part  of  bis  estate,  and  to  manage 
bis  real  estate  until  sale  orconversion,  with  a  special 
power  to  complete  unfinished  contracts,  and  he 
directed  that  all  moneys  to  be  invested  under  bis 
will  should  be  invested  in  any  stocks,  funds,  or 
securities  of  or  guaranteed  by  the  Government  of 
tbe  United  Kingdom,  or  any  British  dependency, 
or  Bank  of  England  stock  or  debenture,  guaranteed 
or  preference  stock  of  any  railway  in  England  or 
Inma  of  a  specified  kind,  or  on  real  or  leasehold 
security  in  England  or  Wales. 

The  testator  died  on  the  24th  March  1888, 
leaving  bis  wife,  tbe  brother  and  sister  mentioned 
in  his  will,  and  nine  children  him  surviving,  of 
whom  three  were  infants  at  the  date  of  his  death, 
but  two  of  these  had  attained  twenty-one  before 
tbe  hearing. 

The  testator  was  an  Englishman,  domiciled  in 
England,  but  he  had  contracted  for  and  con- 
structed certain  railways  in  Sardinia,  and  in 
connection  with  these  railways  and  otherwise  had 
made  extensive  purchases  of  land  in  Sardinia,  and 
was  at  the  time  of  his  death  entitled,  as  absolute 
owner,  to  about  23,000  acres  of  land  there. 

An  originating  summons  for  the  administration 
of  the  testator's  estate  was  taken  out  by  the 
trustees,  and  on  the  21st  Jan.  1889  an  order  was 
made  for  the  usual  accounts  and  inquiries,  includ- 
ing a  special  inquiry : 

10.  What  was  the  testator's  estate  and  interest  in 
lands  situate  elsewhere  than  in  Enf^land,  and  whether 
snoh  lands  passed  by  the  testator's  will  and  were  validly 
devised  on  the  trusts  thereof,  and  if  not,  who  were 
entitled  to  snch  lands  and  for  what  estates  and  interests. 

The  trustees,  who  were  also  executors,  had 
proved  the  will  in  Italy,  bad  been  registered  as 
owners  in  tbe  local  land  registry,  and  had,  with 
the  sanction  of  the  English  court,  sold  portions 
of  the  land  and  boi-rowed  from  tbe  Banca 
Nazionale  a  sum  of  50,000  lire  (20,0001.)  on  tbe 


security  of  part  of  tbe  land  for  the  purpose  of 
paying  tbe  debts  of  the  testator.  These  trans- 
actions had  all  been  carried  through  without  aoj 
objections  being  raised  to  the  title. 

In  1892  the  eldest  son  of  the  testator  raiaed  tlie 
question  whether  the  will  was  good  in  Italian  k«, 
and  claimed  the  land  in  Sardinia. 

The  summons  to  proceed  on  inquiry  No.  10  was 
adjourned  int<o  court,  and  now  came  on  to  be 
beard  upon  evidence  as  to  Italian  law. 

Tbe  testator's  brother  and  sister  bad  both  died 
since  his  death. 

Seventeen  opinions  of  Italian  advocates, 
obtained  by  the  parties,  were  prodnoed,  and  were 
very  conflicting. 

The  sections  of  the  Italian  Code  which  were 
referred  to  in  the  opinions  of  the  different 
advocates,  and  by  the  judge  were  to  the  foUowing 
effect :  —  Preliminary  Code,  Art.  7.  Movable 
property  is  subject  to  tbe  law  of  tbe  nation  of  the 
proprietor,  saving  any  disposition  thereof  contrair 
to  the  law  of  the  oountiy  where  it  is  situated. 
Immovable  property  is  subject  to  tbe  laws  of  the 
place  where  it  is  situated.  Art.  8.  Successions, 
whether  at  law  or  testamentary,  both  as  regards 
tbe  order  of  succession  and  tbe  rights  of  tlie 
successors,  and  tbe  intrinsic  validity  of  the  dis- 
positions, are  regulated  by  tiie  national  law  of  the 
person  from  whom  the  inheritance  comes,  of 
whatever  nature  be  tbe  property  and  wherever  it 
is  situated.  Art.  12.  Notwithstanding  the  pre- 
ceding ai'tides,  the  laws,  acts,  and  decisions  of  a 
foreign  country  cannot  in  any  case,  any  more  than 
private  dispositions  or  agreements,  transgress  the 
prohibitive  laws  of  this  kingdom  concerning 
persons,  property,  or  contracts,  nor  the  laws  which 
relate  in  any  manner  to  public  order  and  good 
morals  {il  btum  costume). 

Code  Civil  899.  Every  disposition  by  which  the 
heir  or  legatee  is  bound  by  any  form  of  expresedon 
to  preserve  (the  property)  and  hand  it  over  to  a 
third  person,  is  a  trust  substitution.  Such  sub- 
stitution is  forbidden. 

900.  The  nullity  of  the  trust  substitntion  does 
not  prejudice  the  validity  of  the  institution  of  the 
heir  or  of  the  legacy ;  but  aU  substitutions,  even 
in  the  first  degree,  are  void. 

Cozens-Hardy,  Q.C.  and  F.  Thompson  for  the 
trustees. 

Sujinfen  Eady,  Q.C.  and  Badcock  for  the  testa- 
toi"'s  younger  children. — We  do  not  raise  any 
objection  to  the  jurisdiction,  but  the  court  will 
consider  whether  it  will  entertain  the  question  at 
all.  Tbe  title  to  foreign  land  is  directly  in 
dispute. 

Cozens-Hardy,  Q.C.  and  Badeock. — ^Tbe  court 
has  jurisdiction :  (Nelsonr.  Bridport,  8  Beav.  547.i 
[North,  J.  referred  to  BaWiyany  v.  Walford. 
65  L.  T.  Rep.  509;  57  L.  T.  Rep.  206;  33  Oh. 
Div.  624;  36  Cb.  Div.  269.]  At  an^f  rate  the 
court  is  bound  to  decide  tbe  question  in  order  to 
deal  with  tbe  money  in  court  arising  from  the  sales. 

North,  J. — I  cannot  refuse  to  hear  the  case. 

Cozens-Hardy,  Q.C.  and  F.  T]u»npa<m  then 
stated  the  facts, 

S.  Hall,  Q.C.  and  St.  John  Gierke  for  the  heir- 
at-law. — We  contend  that  there  is  an  absolnte 
intestacy.  Two  advocates  have  given  a  dear 
opinion  that  all  trusts  are  invalid  by  Italian  law. 
Tlie  court  will  rely  on  that  opinion,  and  will  not 
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itself  oonstrae  the  article  in  the  Code  forbidding 
trust  sabstitntions,  or  assume  that  that  is  the 
only  article  forbidding  tmsts.  If  there  is  an 
inteetacj  we  submit  that  the  heir,  according 
to  English  law,  takes. 

Swinfen  Eady,  Q.C.  and  Badcock  for  the  testa- 
tor's younger  children,  and  for  the  legal  personal 
representatives  of  his  brother  and  sister. — The 
evidence  of  the  greater  number  of  the  advocates 
is  that  it  is  not  all  trusts  which  are  forbidden  by 
Italian  law,  but  trust  substitutions ;  that  is,  where 
one  person  is  instituted  heir,  subject  to  an  obliga- 
tion to  hand  the  property  over  at  some  time  to 
some  other  person.  In  such  a  case  all  are  agreed 
that  the  original  gift  is  good  and  only  the  gift  ever 
bad.  The  only  question  is,  who  in  this  case  are 
the  instituted  heirs.  The  great  majority  of  the 
advocates  agree  that  the  beneficiaries  and  not  the 
trustees  are  the  instituted  heirs.  The  result  is 
that  the  gifts  to  the  children  are  good,  but  the 
gifts  over  of  half  their  shares  to  grandchildren 
and  the  direction  to  settle  the  daughter's  shares 
are  bad.  As  against  the  grandchildren  we  do  not 
d«jy  that  the  children  are  bound  to  elect,  and 
they  elect  to  take  according  to  the  will,  and  that 
the  tmsts  for  the  grandchildren  should  be  carried 
oat 

Sir  A.  Watson,  Q.O.  and  Bolt  for  the  grand- 
children.— ^We  contend  that  the  trusts  are  good 
throughout.  The  trust  for  sale  is  admitted  to  be 
good,  and  when  once  the  propei-ty  is  sold  the 
proceeds  are  personalty,  and  their  disposition  is 
governed  by  English  law.  Italian  law  has  nothing 
more  to  do  with  them. 

P.'M.  WaUert  for  the  testator's  widow. 

S.  Ball,  Q.C.  in  reply.  ^^^  ^^  ^^^^ 

Nov.  6. — North,  J. — ^The  question  to  be  con- 
adered  now  is  as  to  the  operation  of  the  will 
of  the  testator,  Mr.  Benjamin  Piercy,  upon 
certain  IsLnds  in  Sardinia,  which  are  subject  to 
Italian  law.  He  was  a  contractor  in  a  large  way 
of  business,  and  he  had  carried  out  the  construc- 
tion of  railways  in  the  island  of  Sardinia,  and 
had  acquii«d,  more  or  less  in  connection  with  his 
works  there,  considerable  landed  property  in 
Sardinia.  He  was  a  domiciled  Englishman,  and 
made  an  English  will,  which  is  shortly  to  the 
following  effect:  He  devised  all  his  real  and 
personal  estate,  whatsoever  and  wheresoever,  to 
which  he  should  be  beneficially  entitled  at  the 
time  of  bis  death.  It  is  clear  that,  according  to 
English  and  Italian  law,  those  words  of  descrip- 
tion are  sufficient  to  include  land  in  Sardinia, 
assuming  that  the  will  proceeds  to  deal  with  it 
validly  in  other  respects.  He  gives  it  to  three 
tmstees,  whom  he  appoints  executors,  upon  trust 
to  sell  and  to  stand  possessed  of  tJie  proceeds 
upon  trust.  [His  Lordship  stated  fully  the  trusts 
of  the  will,  and  proceeded  :]  Now,  no  question 
of  difficulty  has  been  raised,  or  can  be  raised,  as 
to  carrying  that  out  entirely  with  respect  to  his 
English  property,  and  whatever  property  is  to  be 
deaut  with  according  to  the  law  of  England.  [His 
Lordship  then  stated  the  order  which  had  been 
made,  and  the  inquiry  which  had  been  referred  to 
him,  and  proceeded :]  Thei-e  Ib  no  estate  out  of 
England,  except  this  in  Sardinia,  and  it  is  clear 
that  the  estate  in  Sardinia  was  the  testator's 
own  absolutely,  as  we  should  say,  in  fee  simple, 
and  he  had  power  to  deal  with  it  in  any  way  he 


pleased.  According  to  Italian  law  he  could  make 
a  will  of  it,  and  he  lias  made  a  will  of  it,  and  the 
question  is  to  what  ext^it  it  is  valid.  [His 
Lordship  stated  that  he  was  in  some  difficulty, 
because  of  the  conflict  of  the  opinions  of  advocates 
laid  before  him,  but  that,  as  he  was  asked  by  aU 
parties  to  avoid  if  he  could  obtaining  any  further 
information,  he  was  prepared  to  deal  with  the 
matter  on  the  evidence  before  him,  and  pro- 
ceeded :]  Now,  to  do  that  we  must  look  at  the 
opinions  of  these  various  Italian  advocates,  and 
also  at  the  Italian  law — I  mean  the  written  law, 
the  Code,  so  far  as  it  is  incorporated  in  their 
opinions.  But  the  question  is  one  of  fact,  what 
the  Italian  law  is  on  the  subject,  and  I  must  deal 
with  it  as  a  matter  of  fact,  obtaining  any  infor- 
mation I  can  from  the  opinions  of  those  com- 
petent to  advise  me,  coupled  with  an  examination 
of  the  particular  clauses  of  the  Code  upon  which 
they  rely,  and  which  they  state  as  part  of  the 
grounds  of  the  opinions  which  they  give  with 
respect  to  the  law.  Now,  first  of  all,  the  question 
is  whether  the  will  is  wholly  bad,  and  the 
property  goes  as  in  the  case  of  an  intestacy  P 
If  it  is  not  wholly  bad,  then  the  question  is 
how  far  it  is  good,  and  how  far  effect  can  be 
given  to  it  here  P  [His  Lordship  then  read 
the  sections  of  the  Italian  Code  relating  to  the 
question,  set  out  above,  and  examined  at  length 
the  opinions  of  the  advocates,  and  proceeded :] 
Then  the  question  is,  what  is  the  position  of  the 
matters  as  regards  the  real  estate  in  Sardinia  P 
The  conclusion  I  come  to  is  this:  It  is  not 
necessary  for  me  to  decide  the  question  whether 
the  trustees  take  as  heirs  or  whetiier  they  do  not 
take  as  heirs,  and  the  children,  brother  and  sister, 
do,  because  qvAcunque  via  the  will  is  good.  If 
the  trustees  take  as  heirs  then  everything  behind 
is  trust  substitution,  which  would  not  be  good 
according  to  Italian  law,  but  the  gift  to  the  heirs 
would  remain.  If,  on  the  other  hand,  the  trustees 
are  not  heirs,  but  the  persons  named,  the  children 
and  the  brother  and  sister  are  heirs ;  then,  in  my 
judgment,  according  to  the  preponderating  weight 
of  opinion,  coupled  with  the  evidence  derived 
from  the  acts  that  have  actually  taken  place,  the 
trustees  have,  according  to  Italian  law,  a  clear 
power  to  sell  the  testator's  real  estate  in  Italy 
without  any  interference  on  the  part  of  the 
persons  beneficially  interested  in  the  estate. 
Therefore,  the  direction  by  the  will  to  the  trustees 
to  sell  the  estate  is  perfectly  good  according  to 
the  Italian  law.  Then  the  next  question  is  as  to 
the  application  of  the  proceeds.  With  respect  to 
that,  in  my  opinion  the  will  is  perfectly  good, 
because  the  application  of  the  proceeds  is  not 
in  any  way  inconsistent  with  the  Italian  law. 
The  Italian  law  relates  to  the  land.  The 
Italian  law  settles  how  the  land  is  to  go,  and 
regulates  the  rights  of  the  various  persons 
interested  in  the  land ;  but  when  an  absolute  sale 
has  taken  place,  the  Italian  law  still  applies  to 
the  land  in  the  hands  of  the  then  owner  or 
owners,  and  it  has  nothing  whatever  to  do  with  the 
proceeds  of  sale  after  the  land  has  been  placed  out- 
side the  scope  of  the  will  by  a  disposition,  made 
by  the  trustees,  which  is  valid  according  to 
Italian  law.  Then,  as  regards  the  proceeds  of 
sale,  is  there  anything  in  Italian  law  which 
renders  it  illegal  for  the  testator  to  do  what  he 
has  done  P  The  land  is  no  longer  the  subject  of 
his  disposition,  becaose  the  land  has  become  the 
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property  of  somebody  else.  As  regards  the  dis- 
positions made  by  the  will,  what  the  testator  has 
done  is  to  direct  that  the  proceeds  of  the  land, 
which  is  money  to  be  obtained  by  the  English 
trustees,  is  to  be  received  by  them,  is  to  be 
invested  upon  English  securities,  and  is  then 
to  be  held  upon  the  trusts  declared  by 
an  English  instrument  in  favour  of  English 
beneficiaries.  No  person  says  that  there  is  any- 
thing in  the  Italian  law  in  any  way  forbidding 
that.  There  is  one  observation  made  by  one  of 
the  Italian  advocates  which,  it  was  suggested, 
applies  to  this ;  he  says  that  the  land  is  the  patri- 
mony, and  that  when  the  land  is  sold  the  money, 
that  is  the  proceeds  of  it,  is  stUl  the  patrimony. 
"What  is  the  law  as  to  that  'i  That  depends  alto- 
gether upon  who  the  person  is  to  whom  this 
money  belongs.  "Ho  doubt,  if  that  money  belongs 
to  an  owner  who  is  subject  to  Italian  law,  whatever 
the  Italian  law  says  is  forbidden  about  trusts 
must  be  observed,  and  if  a  person  owning  this 
property  is  subject  to  Italian  law,  and  attempts 
to  create  a  trust  which  the  Italian  law  forbids, 
then,  according  to  Italian  law,  that  trust  would 
be  void.  But  where  thei-e  is  an  English  owner  of 
money  arising  from  land  which  belongs  to  other 
persons  and  is  in  their  hands  subject  to  Italian 
b.w,  there  is  nothing  in  Italian  law  to  make  that 
money  itself  subject  to  Italian  law.  Therefore,  in 
my  opinion,  the  proceeds  of  sale  received  by  the 
trustees  in  pursuance  of  the  valid  exercise  of  the 
power  of  sale,  which  thev  have  according  to  the 
Italian  law,  pajBS  entirely  by  the  will  of  Mr.  Piercy, 
because  it  is  a  disposition  which  is  good  accord- 
ing to  English  law,  and  does  not  contain  anything 
at  variance,  not  merely  with  the  Italian  law  as 
expressed  in  the  Italian  Code,  biit  anything  con- 
ti-ary  to  "  good  custom,"  whatever  that  may  mean, 
because  Italian  law  does  not  profess  to  regulate 
the  dealing  with  English  money  belonging  to  an 
English  owner  and  going  to  English  legatees.  In 
my  opinion,  therefoi-e,  the  trust  for  sale  is  per- 
fectly good,  and  the  application  of  the  proceeds  of 
sale  by  the  will  is  good  also.  Then  the  only 
question  remaining  is  this :  the  trust  has  not  yet 
been  entirely  executed,  and  at  the  present  moment 
a  part  of  the  testator's  Italian  land  remains 
imsold,  and  is,  therefore,  aubjeot  to  the  law  of 
Italy.  The  enjoyment  of  that  land  in  the  mean- 
time, until  it  is  sold,  is  not  in  any  way  aSected 
by  the  valid  trust  for  sale,  which  has  not  yet  been 
executed.  We  must  look,  therefore,  to  the  Italian 
law  to  see  what  the  position  of  matters  is  as 
regards  the  right  to  enjoy  the  land  in  the  mean- 
time before  the  sale  has  actually  taken  place.  I 
will  take  first  the  case  of  the  widow.  It  seems  to 
me  quite  clear  (hat,  according  to  Italian  law,  she 
is  a  usufructuary  in  the  sense  that  a  disposition 
to  her  for  Ufe  is  perfectly  good,  and  that  a  gift  of 
the  property  to  the  children  and  brother  and  sistei-, 
subject  to  that  usufruct,  is  a  good  disposition. 
Then  we  come  to  the  question  of  the  "  trust  sub- 
stitution." As  to  that,  I  come  to  the  conclusion 
that  the  property  is  unconverted  during  that 
limited  period.  The  Italian  law  therefore  applies, 
and  there  can  be  no  "  ti-ust  substitution  "  ;  that 
being  so,  the  attempt  to  settle  the  shares  of  the 
children  and  the  brother  is  not  valid.  As  regards 
the  sister  there  is  no  question,  because  she_  takes 
absolutely  in  any  case.  As  regards  the  children 
to  the  extent  of  one  moiety  of  their  shares,  and  the 
brother  to  the  extent  of  the  whole  of  his  share. 


there  is  an  attempt  to  settle.    Leaving  the  har- 
at-law  (Robert  Charles  Piercy)  out  of  the  caw, 
none  of  the  children  of  the  testator  raise  any 
question.      According  to  the    Italian  law.  tbej 
teke  absolutely,  and  the  trusts  over  are  iseSee- 
tive,  but  all  those  persons  come   here  and  wj, 
"  We  wish  to  give  effect  to  the  testator's  will  m 
this  respect;  we  are  desirous  that    the  income 
of  the  property  until  conversion  shall,  so  far  a& 
our  interests  go,  be  applied  in  the  same  way  a 
our  shares  of  the  income  of  the  proceeds  of  con- 
vereion  directed  by  the  will  would  go  if  the  em- 
version  had  taken  place."    There  is  nothing  what- 
ever, in  my  view,  inltalian  law  to  incapacitate  these 
persons  from  saying,  as  they  do,  that  they  wiah 
their  absolute  shares  to  be  held  on  the  same  tmste 
as  they  would  be  held  if  they  were  income  arisisg 
from  the  proceeds  of  sale  after  conversion  had 
taken  pla<^.     The  heir-at-law,  however,  does  not 
elect  or  waive  any  right  he  may  have,  and  all  I  cu 
say  with  respect  to  his  share  is,  that  it  is  unneces- 
sary for  me  to  decide  the  question  at  present. 
During  the  time  he  is  alive,  of  course,  he  will  be- 
entitled  to  take  the  income  whether  the  trusts  in 
favour  of  his  children  are  good  or  bad,  and  no 
question  between  him  and  his  children  or  any  other 
person  can  possibly  arise.     It  may  be  that  all  the 
land  will  be  sold  during  his  lifetime,  and  the  ques- 
tion will  never  arise  as  between  him  and  his  chiU 
dren  ;  but,  inasmuch  as  it  is  possible  that  he  may       i 
die  while  part  of  the  land  remains  unsold,,  and  the        i 
question  may  arise  between  him  and  his  children.        { 
I  must  say  that  any  directions  I  give  now  are  to  be 
without  prejudice  to  any  question    between  the 
heir-at-law  and  any  person  who  may  claim  upon 
his  death  to  be  entitled  to  one-eleventh  of  the 
income  to  arise  from  the  Italian  property  before 
any  conversion  of  it.     The  question  as  to  tiie^ 
brother's  share  of  the  income  of  the  unsold  land 
must  be  left  open  in  the  same  way. 

Solicitors  :  Field,  Boecoe.  and  Co.,  agents  for 
Evan  if orrta,  Wrexham ;  Crovrdera  and  Vizard  r 
Oodderiy  Son,  and  Holmes. 


Thureday^  Nov.  22,1894:. 

(Before  NoBTH.  J.) 

Be  HvLBERT  AND  Cbowe  (Solicitor^,  (a) 

Practice  —  T<ueation  —  Costt  —  Delivery  o/  bill — 
Covimon  order — BUI  sent  for  other  purpote— 
Draft  hill  of  plaintiff's  costs  sent  to  defendtmft 
solicitor  to  enable  him  to  agree  costs  as  part  of 
compromise  of  action. 

On  the  3rd  Aug.  1894  B.  P.  commenced  an  actio* 
against  W.  P.,  his  son  attd  partner,  for  distcla- 
tion  of  partnership.  Notice  of  motion  for  <r 
receiver  was  given,  but  stood  over  pmdinf 
negotiations  for  a  settlement  until  the  2&4il«f 
A  draft  agreement  for  settlement  was  sent  on  tit 
16th  Aug.  by  the  plaintiff's  solieiiors  to  tke 
defendant's  solicitors,  containing  among  ott«r 
clauses  the  following  :  "  The  cost  of  the  aeJiw 
and  of  this  agreement  and  of  the  notice  ^' 
dissolution  for  the  London  Gazette,  shaU  it 
paid  by  W.  P.  On  the  17th  tke  plaintiff 
solicitors  sent  to  the  defendant's  solicitors  a  draft 
bill  of  costs  for  481.  19».,  with  an  explanateri 
letter  saying  that  they  were  sent  in  order  tM 


(a)  BeporteJ  by  J.  B.  BuJOKE.  Esq.,  Barr!stcr«<-Uir. 
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the  defendunVa  solicitors  might  peruse  them 
before  completion,  atid  the  amount  agreed  upon 
might  be  inserted  in  the  agreement.  Un  the 
21st  Aug.  the  parties  and  their  solicitors  met, 
and  the  agreement  was  signed  by  the  plain- 
tiff and  defendant  with  the  words  "  Such  costs 
being  agreed  at  461."  added  at  the  end  of  the 
draft  clause  set  out  above.  The  action  was 
abandoned  according  to  the  agreement,  and  on 
the  '27th  Aug.  W.  P.  obtained  the  common  order 
to  tax  the  biU  so  delivered.  The  plaintiff's 
solicitors  moved  to  discharge  this  order.  It  was 
alleged  at  the  hearing  of  the  motion  that  the 
amount  was  agreed  under  pressure. 
Held,  that  the  sending  the  bill  under  tlie  circum- 
stances stated  was  not  a  delivery  of  a  bill  within 
the  meaning  of  the  Attorneys  and  Solicitors 
Acts,  and  that,  whatever  might  have  been  W.  P.'s 
rights  to  have  a  bill  delivered  and  taxed  on  a 
special  application,  he  was  not  entitled  to  the 
common  order  to  tax,  and  this  order  mu^t  be 
discharged  with  costs. 

On  the  3rd  Aug.  1894  an  actaon  was  commenced  by 
Robert  Page  against  his  son  and  partner  William 
Page  for  dissolution  of  partnership.  On  the  9th 
Aug.  ao  order  was  made  for  substituted  service 
on  the  defendant,  and  leave  given  to  move  for  a 
receiver  1>efore  the  Vacation  Judge  on  Aug.  15. 
On  that  day  the  motion  by  consent  stood  over 
till  the  22nd  pending  negotiations  for  a  settle- 
ment. The  terms  of  settlement  were  practically 
arranged  on  the  14th  Aug.,  and  one  of  the  terms 
was  that  the  defendant  should  pay  the  plaintiff's 
coats  to  his  solicitoi-s  Messrs.  Hultiert  and  Crowe. 
On  the  15th  Aug.  a  draft  agreement  for  settlement 
was  sent  by  Messrs.  Hulbert  and  Crowe  to  the 
defendant's  solicitoi's,  and  on  the  17th  Messrs. 
Hulbert  and  Crowe  sent  also  a  draft  bill  of  costs 
amounting  to  482.  19s.,  accompanied  by  a  letter 
■containing  the  following  passage : 

As  regards  the  agreement  we  have  had  oar  costs  made 
■ont  and  send  them  to  yon  herewith  so  that  yon  may 
pemse  them  prior  to  the  completion  here  at  12.  We 
most  have  the  amonnt  agreed  npon  inserted  in  the 
agreement,  as  no  provision  is  made  for  taxation  if  the 
parties  differ.  We  have  inserted  in  our  part  at  the 
end  of  olaose  6  the  words :  "  Such  costs  being  agreed 
■at     J." 

The  bill  included  costs  relating  to  a  mortgage 
and  assignment  which  formed  part  of  the  terms 
of  settlement.  The  defendant's  solicitora  wrote 
objecting  to  some  items  in  the  bill,  and  the' 
plaintiff  answered  defending  them  and  offering 
to  take  451. 

On  the  2l8t  Aug.  the  parties  and  their  solicitors 
met,  and  an  agreement  was  signed  by  the  plaintiff 
-and  defendant  for  the  settlement  of  the  action 
which  contained  the  following  clause : 

The  costs  of  the  said  action  and  of  this  agreement, 
and  of  the  notice  of  dissolntion  for  the  London  Oatette 
*hall  be  paid  by  the  said  W.  Page.  The  Raid  action 
■kail,  on  the  signing  hereof,  be  stayed,  and  the  motion 
pending  therein  shall  be  withdrawn.  All  the  said  costs 
to  be  paid  one-half  in  the  fortnight  from  the  date  when 
the  same  shall  be  deUvered  to  him  or  his  solicitors,  and 
one-half  in  a  month  from  that  time,  such  costs  being 
kgned  at  451. 

On  the  27th  Ang.  William  Page  obtained  the 
common  order  to  tax  the  bill  above  mentioned 
>rhich  the  petition  stated  had  been  delivei-ed  on  or 
«l>oiit  the  10th   day  Aug.   1894.      The  petition 


also  stated  that  the  petitioner  had  agreed  to 
pay  the  costs  of  the  said  Robert  Page. 

Messrs.  Hulbert  and  Crowe  gave  notice  of 
motion  to  discharge  this  order ;  the  motion  stood 
over  until  the  Michaelmas  Sittings  and  now  came 
on  for  hearing. 

Pochin  for  the  motion. — The  bill  in  this  case 
was  not  delivered  for  payment  or  taxation,  but 
only  for  pemsal  by  William  Page's  solicitor  in 
order  that  the  amount  mig^t  be  agreed  and  put 
into  the  agreement  for  a  compromise.  Moreover, 
William  Page  was  not  the  party  to  be  charged, 
and  therefoi-e  has  no  right  to  taxation : 

Re  Abbott,  4  L.  T.  Eep.  576. 
Messrs.  Hulbert  and  Crowe  have  never  adopted 
William  Page  as  the  party  to  pay.  Where  tnere 
is  an  agreement  to  compromise  and  the  sum  to 
be  paid  for  costs  is  inserted,  there  can  be  no 
taxation : 

Vincent  v.  Tenner,  1  M.  A  K.  212 ; 

Re  Grundy,  Kenhaw,  and  Co.,  44  L.  T.  Rep.  541 ; 
17  Ch.  Div.  108. 

William  Page  is  either  bound  by  the  agreement, 
or  he  is  a  person  not  liable  to  pay,  and  therefore 
has  no  right  to  tax.  In  any  case  the  existence  of 
this  agreement  was  a  material  fact  which  ought 
to  have  been  mentioned  to  the  court,  and  it  was 
wrong  to  take  the  common  order  as  of  course : 
Re  Holland,  19  Beav.  314. 
Loehnis  for  William  Page. — The  case  falls 
exactly  within  sect.  38  of  the  Attorneys  and 
Solicitors  Act  1843.  William  Page  has  under- 
taken to  pa^  the  costs  whatever  they  may  be 
up  to  the  limit  of  452.,  so  he  has  a  right  to 
have  the  bill  taxed.  There  is  no  agreement 
binding  on  him  as  to  amount.  Such  an  agree- 
ment must  be  signed  by  both  solicitor  and  client : 

Be  Leicii;  Ex  parte  Munro,  35  L.  T.  Bep.  857;  1 

Q.  B.  Div.  724 ; 
Be  Raeen ;  Ex  parte  Pitt,  45  L.  T.  Bep.  742. 

Be  Hartley  (30  Beav.  620)  is  an  express  authority 
that  a  person  who  agrees  to  pay  the  costs  of  his 
opponent  as  part  oi  a  compromise  is  entitled  to 
taxation  :  Vincent\.  Venner  (uftt  sup.)  was  a  case 
where  a  man  agreed  with  the  solicitor  of  another 
that  he  would  pay  his  costs.  In  Be  Newman  (17 
L.  T.  Rep.  128,  130 ;  L.  Rep.  2  Cb.  707,  711)  Sir 
John  Roit  lays  down  that  a  man  agreeing  to  pay 
another's  costs  has  a  right  to  have  them  taxed. 
The  agreement  was  not  a  material  fact,  because 
the  solicitors  could  not  have  used  it  to  protect 
themselves.  They  were  not  parties  to  it,  and  if 
there  was  any  agreement  to  take  a  lump  sum  for 
costs  it  was  by  parol  only  and  wholly  void : 

Re  Ruasell,  Son,  and  Scott,  52  L.  T.  Hep.  794 ;  30 
Ch.Div.  114. 

The  bill  was  delivered  to  William  Page  through 
his  solicitors,  either  as  the  party  to  pay,  or  as 
agent  for  R.  Page,  the  client  originally  liable. 

Pochin  in  reply. 

NoKTH,  J. — I  do  not  think  this  is  a  case  in 
which  the  common  order  to  tax  ought  to  have 
been  obtained.  The  common  order  is  a  very 
useful  and  convenient  one,  but  it  is  clear  that  the 
order  ought  never  to  be  obtained  without  the 
fullest  disclosure  of  all  the  circumstances,  because 
it  is  in  fact  obtained  ex  parte,  and  the  other  party 
has  no  opportunity  of  stating  anything  which  in 
his  view    makes    the    order    improper.    la    the 
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present  case  it  is  impossible  to  say  that  the  order 
of  course  to  tax  this  bill  was  right.  The  appli- 
cant might  perhaps  have  obtained  on  special 
application  an  order  to  have  the  bill  delivered  and 
taxed.  In  mv  opinion  there  has  not  been  any 
delivery  of  the  bill  within  the  meaning  of  the 
Attorneys  and  Solicitors  Acts.  The  (^aft  bUI 
was  sent  for  qnite  another  purpose,  as  appears 
from  the  statement  in  the  letter  sent  with  the  bill, 
and  also  from  the  solicitor's  affidavit.  Itwassentto 
enable  the  defendant  to  agree  with  the  plaintiff 
what  sum  he  should  pay  for  costs  as  part  of  the 
terms  on  which  the  action  was  to  be  compromised. 
It  seems  to  me  that  it  was  a  very  wise  thing  to 
send  it  for  that  purpose.  I  do  not  find  any  trace 
of  a  claim  by  the  solicitors  that  William  Page  was 
liable  to  pay  the  bill  at  the  time  it  was  sent,  and 
it  is  clear  that  they  did  not  intend  to  set  Robert 
Page  free.  Under  those  circumstances  the  parties 
met  toother  and  the  amount  of  costs  was  agreed 
and  paid  to  Robert  Page.  It  was  suggested  that 
the  payment  was  made  imder  pressure ;  but  the 
question  of  pressure  cannot  arise  on  this  motion, 
for  it  certainly  could  not  give  the  defendant  a  right 
to  the  common  order.  The  order  must  thereK)re 
be  discharged  and  the  defendant  must  pay  the 
costs. 

Solicitors  :   Hulbert  and  Crowe,  O.  B.  Brovme 
and  Co. 


Oct.  26  and  Nov.  13,  1894. 

(Before  Kekkwicb,  J.) 

Be  Bendy  ;  Wallis  v.  Bendy,  (a) 

Marriage  lettlement — Covenant  to  settle  vnfe's 
other  or  after-acquired  property  —  Property 
exerted  from  settlement  —  Sale  and  purchase 
by  wife  d/uring  coverture  —  Accumulations  of 
income. 

By  an  anie-nuptial  uttkment  it  was  declared  thai 
if  the  wife  should  at  the  time  of  the  marriage, 
or  at  any  time  during  the  coverture,  become 
entitled  to  any  property  {other  than  property 
speeijieaUy  settled),  "  except  any  property  of 
or  to  which  she  is  at  the  present  time  pos- 
sessed or  entitled,"  it  should  be  settled  upon 
the  trusts  of  the  settlement.  At  the  tim,e 
of  the  marriage,  in  addition  to  her  property 
speeifically  settled,  the  wife  possessed  an  un- 
divided moiety  of  a  leasehold  house  and  seven 
shares  in  a  limited  company.  Dtiring  the  cover, 
ture  she  sold  the  moiety  and  the  seven  shares. 
With  the  proceeds  slie  bought  certain  debentures 
and  a  leasehold  house.  The  full  price  of  the 
debentures  she  made  up  out  of  accumulations 
of  separate  income.  The  fuU  price  of  the  lease- 
hold house  she  made  up  out  of  such  accumula- 
tions, and  by  means  of  a  loan  from  her  bankers. 
Part  of  this  loan  was  subsequently  repaid  by 
the  wife  and  her  husband. 

Held,  upon  the  construction  of  the  settlement,  that 
the  moiety  of  the  leasehold  house  and  tJie  seven 
shares  in  the  limited  company  were  excluded 
from  the  operation  of  the  covenant  to  settle  other 
or  after-acquired  property  ;  but 

Held,  that  the  debentures  purchased  with  the  pro- 
ceeds of  sale  of  the  moiety  of  the  leasehold 
house,  and  with  accumulations  of  separate 
income,  were  within  the  covenant ;  and 

(a)  Beported  by  C.  F,  Duncan,  Esq..  B«rriat«r-at-Law. 


Held,  that  the  leasehold  house  was  the  abioltk 
property  of  the  vrife,  but  subject  to  a  charge  in 
favour  of  the  trustees  of  the  settlement  of  tie 
amount  provided  out  of  the  sale  of  the  wm 
shares,  and  out  of  accumulations  of  separate 
income,  including  any  moneys  eonirSruied  &} 
the  wife  towards  repayment  of  the  batiker'i 
loan. 

Lewis  V.  Madocks  (8  Ves.  150 ;  17  Ves.  48)  disenssei. 

By  an  ante-nuptial  settlement,  dated  the  24tli 
June  1890,  made  upon  the  marriage  of  W.  Bendy 
and  Sarah  Wallis,  afterwards  Bendy,  property 
of  the  intended  wife  was  settled  upon  trust  fortlte 
intended  wife  for  life  for  her  separate  use,  ud 
after  her  death  for  the  intended  husband  and 
children  as  therein  set  out,  and  it  was  covenanted, 
agreed,  and  declared  by  and  between  the  parties 
thereto  (the  intended  husband,  wife,  and  the 
trustees  of  the  settlement)  that, "if  the  said  Sarah 
Wallis  shall  at  the  time  of  the  said  now  intended 
marriage  be,  or  if  at  any  time  during  the  Bsid 
now  intended  coverture  she  shall  become  seised, 
possessed,  or  entitled  of  or  to  any  real  or  persoiul 
property  (other  than  the  property  hereby  specifi- 
cally settled),  or  any  estate  or  interest  whatsoerer 
in  possession,  reversion,  remainder,  or  expectancy, 
except  any  property  of  or  to  which  she  is  at  the 
present  tune  possessed  or  entitled  .  .  .  ,sll 
of  which  excepted  property  it  is  hereby  declared 
shall  be  and  remain  the  absolute  property  of  ilie 
said  Sarah  Wallis.  .  .  .  then  and  so  often  u  i 
the  same  shall  happen,  all  such  real  and  personal 
property,  except  as  aforesaid,  shall,  at  the  cost  of 
the  trust  estate,  be  forthwith  assured  or  trans- 
ferred to  the  tmstees"  upon  the  tmsts  of  the 
settlement  as  therein  set  out.  At  the  time  of  the 
marriage,  in  addition  to  her  property  specifi(»Ur 
settled,  Mrs.  Bendy  possessed  an  undivided  moiety 
of  a  leasehold  house,  and  seven  shares  in  the 
Standard  Bank  of  South  Africa.  During  the 
coverture  she  sold  her  moiety  of  the  leasehdd 
house,  and  invested  the  proceeds  of  sale  in  the 

gurohase  of  certain  debentui'es  of  Wallis  and  Ca 
limited,  the  full  price  of  the  debentures  being 
made  up  out  of  accumulations  of  separate  income 
During  the  coverture  Mrs.  Bendy  also  sold  the 
seven  shares  of  the  South  African  Bank,  and  in- 
vested the  proceeds  of  sale  in  the  purchase  d 
a  leasehold  house.  No.  18,  Gloucester-road,  Fine- 
bury  Park,  making  up  the  price  with  aocnmnla- 
tions  of  separate  income  and  by  borrowing  from 
her  bankers.  Some  of  this  borrowed  money  »« 
afterwards  repaid  to  the  bankers  by  Mrs.  Bendr 
and  her  husband.  Mrs.  Bendy  died  on  the  ITtii 
Mai-ch  1894,  and  letters  of  administration  were 
granted  to  her  husband.  There  was  one  child  d 
the  marris^,  an  infant.  This  was  an  originating 
summons  by  the  trustees  of  the  settlement,  te 
which  the  husband  and  child  were  made  defen- 
dants. It  asked  {inter  alia)  whether  the  debentures 
of  Wallis  and  Co.  Limited  and  the  leasehold 
house.  No.  18,  Gloucester-road,  were  within  the 
operation  of  the  coverture  to  settle  other  or  after- 
acquired  property  contained  in  the  above  settfe- 
ment. 

Stokes  for  the  plaintiffs,  the  trustees. 

G.  N.  Trollope  for  the  defendant,  the  inft* 
child  of  the  marriage. — As  soon  as  the  wife' 
separate  property  was  invested  and  converted  in*' 
capital  it  became  "  after-acquired "  property' 
although  it  was  not  so  before.     The  present  casf 
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is  covered  by  LevnB  v.  Madochs  (8  Ves.  150  and 
17  Yes.  48).  He  also  cited 
Be  Turean,  40  Ch.  Div.  5. 
Warmington,  Q.C.  and  T.  D.  Munns  for  the 
defendant,  the  husband. — In  Lewis  v.  Madocks, 
income  was  held  not  to  be  bound,  not  as  distin- 
guished from  capital,  but  on  the  ground  of 
expediency.  It  is  contrary  to  the  principles  of 
equity  to  say  the  wife  could  not  deal  with  her  own 
property,  and  that  by  so  doing  she  must  be  held  to 
nave  cut  down  her  own  right  to  the  property,  which 
is  to  "  be  and  remain  her  absolute  property." 

Cur.  adv.  vult. 

Nov.  13. — Kbkewich,  J. — On  the  conclusion  of 
the  argument  I  expressed  the  opinion  that  the 
exception  from  the  covenant  to  settle  property  of 
the  wife  other  than  that  specified  must  oe  con- 
8trued_  to  comprise,  that  is  to  exclude  from  the 
operation  of  the  covenant,  property  to  which  the 
wife  was  entitled  at  the  dato  of  the  settlement. 
There  is  obviously  some  blunder,  and  the  result 
may  or  may  not  be  what  was  intended,  but  I  can 
put  no  other  construction  on  the  words.  There - 
lore,  what  belonged  to  the  wife  at  the  date  of  the 
marriage,  not  being  specifically  comprised  in  the 
settlement,  remained  here  unaffected  by  the  cove- 
nant. Daring  the  coverture  she  received  income 
for  her  separate  use,  and  whatever  was  so  received 
remained  separate  estate,  that  is  to  say,  the  pro- 
perty of  the  wife  independent  of  marital  control, 
in  whatever  form  it  might  from  time  to  time  be 
found.  This  proposition  vraa  not  impugned  in 
argument,  and  therefore  no  authority  was  cited  for 
it,  out  authorities  could  be  forthcoming  if  required. 
The  question  which  I  have  to  decide  is,  whether 
the  property  thus  excepted  from  the  covenant  and 
the  savings  of  separate  estate  have  to  any  and 
what  extent  been  made  subject  to  the  covenant  by 
subsequent  dealings  therewith  on  the  part  of  the 
lady.  It  is  one  of  novelty  and  difficulty.  It  may 
fairly  be  said  to  be  one  of  novelty,  notwithstand- 
ing the  case  of  Lewis  v.  Madocks  (uhi  sup.),  for, 
althouj^h  that  case  states  and  proceeds  on  a  princi- 
ple with,  which  I  will  deal  presently,  it  is  in  many 
respecto  different  from  this.  The  essential  differ- 
ence consists  in  the  fact  that  in  Lewis  v.  Madocks 
(ubi  sup.)  there  was  a  covenant  by  a  man  to  settle 
all  his  property  at  any  time  coming  to  him,  which 
would  include  his  means  of  supporting  his  wife, 
so  as  from  one  point  of  view  to  amount  to  an 
absurdity,  whereas  here  the  covenant  binds  only 
the  property  of  a  married  woman,  the  settlement 
of  whicn  is  not  open  to  a  similar  objection,  and 
which  has  always  been  regarded  as  the  appropriate 
subject  of  a  covenant  of  this  character.  Not- 
withstanding my  trust  in  the  industry  of  counsel, 
I  hoped  that  further  researeh  would  disclose  some 
•'ase  giving  instruction  by  comment  or  otherwise 
lespecting  Lewis  v.  Madocks  (tibi  sup.).  I  have 
found  many  in  which  it  was  cited,  including  Re 
Turean  {ubi  sup.),  to  which  reference  was  made  in 
argument,  but  in  none  is  there  any  comment  on 
the  principle  of  Lewis  v.  Madocks  (ubi  sup.) 
which  I  am  asked  to  apply  here,  and  I  am 
equally  without  any  expression  of  assent  to  or 
dissent  from  it.  The  principle  of  Levris  v. 
Madocks  (ubi  sup. !,  so  far  as  it  is  necessary  to  con- 
wder  it  for  the  present  purpose,  seems  to  be  this, 
that  although  a  covenant  to  settle  other  or  after- 
acquired  property  (I  use  a  somewhat  vague  phi-ase, 
but  one  which  will  readily  be   imderet(x>d    by 


lawyers)  must  be  reasonably  construed,  and, 
therefore,  vrill  not  be  held  to  include  such  pro- 
perty a«  cannot  be  included  without  defeating 
the  paramount  object  of  the  settlement,  such  as 
income  required  for  household  or  other  expenses, 
or,  as  in  tliis  case,  money  which  vraa  obviously 
intended  to  be  retained  or  expended  at  pleasure, 
yet  if  it  is  once  so  invested  as  to  indicate  per- 
manent intention  on  the  part  of  the  owner  to 
convert  it  into  capital,  that  is  to  say,  to  change  it 
from  property  which  is  income  into  property  which 
yields  income,  then  it  may  reasonably  and  pro- 
perly be  held  to  be  subject  to  the  covenant, 
provided,  of  course,  that  the  words  of  the  covenant 
are  sufficiently  large  to  cover  it.  It  would  be 
impertinent  of  me  to  criticise  the  decision  of  the 
Lord  Chancellor  in  Lewis  v.  Madocks  (ubi  sup.), 
but  I  may  venture  to  say  that  this  has  the  douole 
advantage  of  giving  an  intelligent  meaning  to  a 
covenant,  which  might  otherwise  have  no  legal 
meaning  at  aU,  and  of  being  also  consistent  with 
the  ordinary  habits  of  pru<tent  men  and  women. 
Whatever  questions  may  arise  on  matters  of 
detail,  there  is  no  great  difficulty  in  applying  this 
principle  to  the  covenant  under  consideration, 
relating,  as  it  does,  to  the  property  of  Mrs.  Bendy 
other  than  that  specifically  comprised  in  the 
marriage  settlement.  It  was  not  intended  that 
such  property  should  be  subject  as  it  then  stood 
to  the  covenant.  It  was  intended  that  Mrs.  Bendy 
or  her  husband  in  her  right  should  be  at  liberty 
to  deal  with  it  as  property  unaffected  by  settle- 
ment. This  property,  consisting  of  two  items — 
first,  an  undivided  moiety  of  a  leasehold  house ; 
and  secondly,  seven  shares  in  the  Standard  Bank 
of  South  Africa — was  sold  by  Mrs.  Bendy,  and 
the  proceeds  of  sale  were  received  by  her.  She 
has  invested  these  proceeds  of  sale  together  with 
other  money  in  the  purchase  of  certein  deben- 
tures of  Wallis  and  Co.  Limited  and  a  leasehold 
house.  No.  18,  Gloucester-road.  As  regards  the 
debentures,  the  price  appears  to  have  been  pro- 
vided to  a  large  extent  by  the  proceeds  of  sale  of 
the  leasehold  house  belonging  to  her  at  the  date 
of  the  settlement,  and  the  balance  came  out  of 
accumulations  of  separate  income.  If  I  correctly 
understand  the  principles  of  Lewis  v.  Madocks 
(ubi  sup.)  this  was  such  an  acquisition  of  property 
as  to  bring  the  property  so  acquired  within 
the  covenant  in  the  marriage  settlement,  and 
it  thereupon  became  subject  to  the  trusts  of 
that  settlement.  The  position  of  the  second  pro- 
perty is  not  quite  so  simple.  The  lady  provided 
a  considerable  portion  of  the  purchase  money 
of  18,  Gloucester-road,  out  of  the  proceeds  of  sate 
of  the  shares  in  the  Standard  Bank  of  South 
Africa,  and  some  more  from  accumulations  of 
separate  estate.  To  that  extent  what  I  have  just 
said  respecting  the  debentures  is  directly  ap- 
plicable, but  these  sources  were  not  sufficient  to 
provide  the  entire  purchase  money,  and  it  seems 
that  the  balance  was  borrowed  by  the  lady  from 
her  bankers.  The  ciitsumstances  in  Lewis  v. 
Madocks  (ubi  sup.)  were  sufficiently  similar  to 
enable  me  to  take  that  case  as  a  guide  here  also. 
I  think  that  the  house  must  be  regarded  as 
belonging  to  the  lady,  that  is,  as  now  forming 
part  of  her  estate,  but  subject  to  a  charge  in 
favour  of  the  trustees  of  the  settlement  for  the 
amount  which  I  hold  to  have  been  devoted  by  her 
act  to  the  settlement.  It  seems  that  the  borrowed 
money  was  afterwards  repaid,  but,  as  at  present 
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advised,  I  am  not  sure  to  what  extent  it  was 
repaid  by  her,  and  to  what  extent  by  her  hnsband  ; 
and,  if  this  cannot  be  cleared  up  by  affidavit 
(which  probably  it  can  1}e).  there  must  be  an 
inquiry  to  ascertain  the  amount  for  which  the 
trustees  of  the  settlement  are  entitled  to  a  charge. 
I  hold  that  charge  to  include  any  moneys  contri- 
buted by  the  lady  towards  payment  of  the  loan, 
but  not  moneys  contributed  by  the  husband.  All 
the  difficulties  have  been  occasioned  by  the  frame 
of  the  settlement,  on  which  I  will  make  no  further 
comment,  and  the  suramons  is  naturally  enough 
that  of  the  trustees,  who  require  the  assistance  of 
the  court.  In  these  circumstances,  I  think  that 
all  the  costs  as  between  solicitor  and  client  ought 
to  be  paid  out  of  the  money  which  comes  to  the 
trust^  of  the  settlement. 

Solicitors  for  the  plaintiffs,  Dod,  Longitafe, 
Son,  and  Fenwiek. 

Solicitors  for  the  defendants,  Munni  and 
Longden. 


Dec.  1  and  3, 1894. 
(Before  Romek,  J.) 
Bolton  v.  Curre.  (a) 
Trustee — Breach  of  trust- -Equitable   mortgage — 
Consent  of   tenants  for  life — Married    {ooman 
restrained  from  anticipating — Assignee  of  life 
interest — Replacement  of  trust  funds — Impound- 
ing   life    interests    of   beneficiaries — Equities — 
Trustee  Act  1888  (51  <t-  52   Viet.  c.  59),  s.  6— 
Trustee  Act  1893  (56  &  57  Viet.  e.  53),  ».  45. 
The  effect  of  the  Trustee  Act  1888  is  )iot  to  curtail 
the  previously  existing  rights   and  remedies  of 
trustees,  but  to  enlarge  the  power  of  the  court. 
The  equity,  therefore,  of  trustees  to  impound  the 
life  interest  of  a  beneficiary  who  has  instigated 
a  breach  of  trutt  exists  as  much  since  the  Trustee 
Act  1888  <u  before,  and  will,  in  a  proper  case,  be 
enforced  by  the  court  as  against  the  assignee  for 
value  of  the  life  interest   of   such  beneficiary. 
But  where  a  married  woman,  entitled  for  her 
separate  use  for  life,  with  a  restraint  on  antici- 
pation, has,  at  the  instigation  of  her  husband, 
consented  in  writing  to  what  she  believed  to  be  a 
mere    change  of  investment,  but  which  was,  in 
fact,  a  breach  of  trust,  the  Court  will  not,  in  the 
exercise  of  its  judicial    discretion,  order    the 
removal  of  the  restraint  on  nnticipaiion.  in  order 
that  the  trtistees  may  impound  her  life  interest 
to  indemnify  themselves  for  replacing  the  trust 
funds. 
Ricketts  v.  Bicketts  (64  L.  T.  Rep.  263)  explained. 
Action  brought  to  compel  the  i-eplacement  of 
a  sum  of    4000/.   Great    Western  Railway   Five 
per   Cent.   Rentcharge    Stock,   which    had  been 
sold  in  breach  of  trust  by  the  trustees  of   the 
mai-riage  settlement  of  Neptune  William  Blood 
and  Constance  Rebecca  Blood,  and  advanced  to 
N.  W.  Blood ;  and  also  to  have  the  moneys  expended 
in  so  replacing  the  stock  recouped  by  impounding 
the  life  estates  of   Mr.  and  Mrs.   Blood.     The 
plaintiff  was  Richard  Gieorge  Ireland  Bolton,  the 
legal  personal  representative  of  Geor;^  Thomas 
Lyndon    Bolton,  one    of    the    trustees   of    the 
marriage  settlement  of  Mr.  and  Mrs.  Blood.     The 
defendants  were  William  Edward  Carue   Curre 
and  Hugh  Rosindell  Peake  (the  sui-viving  trustees 

(a)  Brported  bj  O.  Macan.  Enq. ,  Barriater-at-Law. 


of  Mr.  and  Mrs.  Blood's  settlement),  the  said 
Neptune  William  Blood  and  Constance  Rebecca 
Blood,  Catherine  Jane  Staddert  (an  assignee 
of  Mr.  Blood's  life  interest),  and  Edmund 
Maglin  Blood,  an  infant.  By  the  marriage  settle- 
ment of  Mr.  and  Mrs.  Blood,  dated  the  25Ui  Jnly 
1877,  a  sum  of  5(H.M)?..  carrying  interest  at  5  pw 
cent.,  was  brought  into  settlement  by  Mr.  Bkiod. 
This  S'KWZ.  was  secured  to  the  trustees  of  the 
settlement  by  a  mortgage  dated  the  25th  July 
1877.  by  which  Mr.  Blood  mortgaged  to  them 
certain  real  property  in  Ireland.  He  retained  the 
life  interest  in  this  sum.  Mrs.  Blood  brought 
into  settlement  a  legacy  of  5tN>0/..  payable  unoer 
her  father's  will,  and  certain  other  reversionary 
shares  and  interests  under  the  will  of  one  John 
King.  Under  the  trusts  of  this  settlement  the 
income  of  the  husband's  fortune  was  to  be  paid 
to  him  during  his  life,  and,  after  his  death,  to  hi« 
wife  during  ner  life.  The  income  of  the  wife's 
fortune  was  to  be  paid  to  her  during  her  life,  for 
her  separate  use,  without  power  of  anticipation, 
and  after  her  death  to  her  husband  during  his 
life,  or  imtil  forfeiture  of  his  interest  by  alienation 
or  otherwise,  as  therein  mentioned;  and  there 
were  the  usual  trusts,  after  the  death  of  the 
survivor  of  the  husband  and  wife.  The  invest- 
ment clause  in  the  settlement  contained  .inter 
alia)  power  to  invest  upon  mortgage  of  real 
pi-operty  in  Ireland,  but  there  was  no  power  to 
invest  on  equitable  or  second  mortgagee.  The 
legacy  of  5000Z.,  brought  into  settlement  by  Mrs. 
Blood,  was  transferred  to  the  trustees  in  the 
equivalent  sum  in  consols,  which  consols  were 
afterwards  sold  by  the  trustees,  and  the  proceeds 
laid  out  in  the  purchase  in  their  names  of  4O0U2. 
Great  Western  Railway  Five  per  Cent.  Bent- 
charge  Stock.  In  1885  Mr.  Blood  was  in  pecuniary 
difficulties,  and  i-equested  the  trustees  to  sell  the 
said  4U0O2.  stock,  and  advance  the  proceeds  to  him 
upon  the  security  of  an  equitable  mortgage  of  his 
said  estates  in  Ireland.  These  estates  were 
already  subject  to  a  jointure  rentcharge  of  2(W/.  li 
year,  and  four  other  mortgages  amounting  to 
about  lO.OOOZ.  The  trustees  accordingly  sold  the 
44)002.  stock,  and  advanced  the  proceeds,  amoimt- 
ing  to  5372Z.  17*.  6<i.,  to  Mr.  Blood,  on  the  security 
of  a  mortgage,  dated  the  23rd  Maivh  1885.  of  hii 
Irish  estates.  No  charge  on  Mr.  Blood's  life 
estate  in  the  5000Z.  was  taken  by  the  trustees, 
although  Mr.  Blood  offered  at  the  time  to  give 
them  that  additional  security.  It  was  alleged  in 
the  statement  of  claim  that  this  advance  to  Mr. 
Blood  was  made  at  the  request  of  Mr.  and  Mrs. 
Blood,  and  that  both  of  them  knew  that  it  was  a 
breach  of  trust.  But  in  her  examination  in  the 
box  Mrs.  Blood  stated  that  she  merely  gave  her 
written  consent  to  what  she  understood  was  to  b* 
a  change  of  investment,  and  that  she  was  never 
told  that  it  was  a  breach  of  trust.  Mrs.  Blood 
joined  in  the  mortgage  of  the  23rd  Maich 
1885  for  the  purpose  of  releasing,  so  far  as 
she  could,  her  life  interest  under  a  voluntary 
settlement  of  the  12th  Sept.  1883.  made  in 
her  favour  by  Mr.  Blood:  but  this  volun. 
tary  settlement  was  void  as  against  mortgagees. 
The  market  value  of  the  40002.  stock  had  gone  np 
considerably  since  the  sale  by  the  trustees.  By  an 
indenture  of  the  12th  Aug.  1893,  made  between 
the  defendant,  Mr.  Blood,  and  the  defendant, 
Catherine  Jane  Studdert,  in  consideration  of 
15002.,  Mr.  Blood  assigned  to  C.  J.  Studdert  to 
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life  interest  under  the  marriaee  settlement  in  the 
mortgage  debt  of  50002.  brought  by  him  into  settle- 
ment. The  defendant,  C.  J.  Studdert,  had  notice  of 
the  mortga^  of  1877  for  5000{.  and  of  the  mort- 
gage of  the  23rd  March  1885 ;  and  on  inquiries  being 
made  on  behalf  of  Mrs.  Studdert,  it  was  stated  that 
there  were  no  incumbrances  on  Mr.  Blood's  life 
interest,  except  one  for  500{.  which  would  be  paid 
off.  Upon  a  motion  on  behalf  of  the  plaintiff, 
an  order  was  made  on  the  23rd  June  1893  bj 
Stirling,  J.  that  the  plaintiff  and  the  other  trustees 
should  pay  into  court  respectively  one  third  of 
the  Great  Western  stock,  and  that  a  receiver  of 
the  rents  of  the  Irish  estates  should  be  appointed, 
with  directions  to  keep  down  the  interest  on  the 
mortgaf^es  created  by  Mr.  Blood,  prior  to  the 
mortgage  of  the  23rd  March  1885,  and  to  pay  the 
surplus  of  the  rents,  and  also  interest  on  Mrs. 
Studdert's  mortgage  into  court.  The  plaintiff 
and  the  other  two  trustees  paid  into  court  the  sum 
of  6372i.  17«.  6d.  in  equal  shai-es  of  1790J.  19«.  2d., 
as  representing  the  proceeds  of  sale  of  the  Great 
Western  stock. 

The  plaintiff  now  claimed  a  declaration  that  he 
was  entitled  to  a  lien  on  the  life  and  other 
interests  of  Mr.  Blood,  under  the  settlement, 
for  all  moneys  expended  in  replacing  the  sum 
of  40002.  stock,  and  that  such  uen  had  priority 
over  any  claim  by  the  defendant,  G.  J.  Studdert, 
as  assignee  of  Mr.  Blood.  He  also  claimed  an 
order  impounding  the  life  interest  of  Mrs.  Blood 
under  tne  settlement,  by  way  of  indemnity  to 
the  trustees  in  respect  of  the  sums  required  to 
replace  the  40002.  stock ;  and  that  they  were 
also  entitled  to  a  charee  upon  the  mortgage  of  the 
23rd  March  1885,  for  uie  same  purpose. 

NevSIe,  Q.G.  and  Frank  Wright  for  the  plain- 
tiff.— It  is  a  question  whether  the  trustees  snould 
replace  the  same  amount  of  stock  at  the  price  of 
the  present  day,  or  at  the  price  when  it  was  sold. 
But  whichever  it  is,  we  claim  to  be  recouped  out 
of  Mr.  Blood's  life  estate  and  also  out  of  that  of 
Hrs.  Blood.  Both  of  them  consented  to  the 
transaction,  and  executed  the  mortgage  by  which 
it  was  carried  out.  The  right  of  the  trustees 
arises  under  sect.  45  of  the  Trustee  Act  of  1893, 
which  is  practically  identical  in  terms  with  sect.  6 
of  the  Act  of  1888.  The  tenants  for  life  have 
benefited  all  this  time  from  the  increased  income 
derived  from  the  beach  of  trust,  and  are  therefore 
boimd  to  recoup  the  trustees  : 

Raiy  v.  Ridehalgh,  25  L.  T.  Bep.  0.  S.  19 ;  7  De 
a.  M.  AG.  104; 

Doering  v.  Doering,  42  Ch.  Div.  203. 

Mr.  Blood  naving  instigated  the  breach  of  tmat, 
we  are  clearly  entitled  as  against  him  to  ike  order 
asked  for,  and  his  assignee  can  be  in  no  better 
I  position.  As  to  Mrs.  Blood's  position,  she  desired 
'  w  help  her  husband  in  his  difSculties  and  knew 
wliat  was  being  done : 

Re  Bomertet ;  Somerset  v.  Eari  Poulett,  69  L.  T. 

Bep.  744  ;  (1894)  1  Ch.  231 ; 
Ch^h  T.  Eughei,  66  L.  T.  Bep.  760 ;  (1892)  3  Ch. 
105. 

It  is  true  that  in  the  last  case  Kekewioh,  J.,  at 
p.  107,  in  referring  to  the  case  of  Sideetti  v. 
BidietU  (64  L.  T.  Rep.  263),  observed  that  in  that 
case  "  Mr.  Justice  Homer  thought  it  right  not  to 

S've  the  trustee  the  benefit  of  the  indemnity,  and 
tought  so  generally  upon  the  ground  that  he 
must  be  taken  to  have  been  aware  that  he  was 
VoL  LXXI.,  1888»«. 


committing  a  breach  of  trust."  [BoHBB,  J. — It 
is  a  judicial  discretion  to  be  exercised,  having 
regard  to  the  circumstances  of  each  case.  Here 
Mrs.  Blood  appears  to  have  merely  consented,  and 
not  to  have  l»Ben  the  direct  instigating  party,  as 
in  Griffith  v.  Hughe*  (ubi  sup.).'] 

J.  B.  Brooke,  for  W.  E.  G.  Gurre  and  H.  R. 
Peake. — It  is  for  the  court  to  say  whether  the 
stock  is  to  be  replaced  by  the  trustees  at  its 
present  price.  [Romeb,  J. — That  is  a  question 
for  the  representatives  of  the  infant  defendant.] 

J.  F.  H.  Bethell  for  the  infant  defendant,  £.  M, 
Blood. — It  is,  undoubtedly,  for  the  benefit  of  th&  - 
infant  that  the  Great   Western  Stock  should  be  - 
replaced  at  its  present  price,  since  the  stock  has 
gone  up  considerably.    I  therefore  ask  for  that 
to  be  done. 

J.  S.  Butcher  for  Mr.  and  Mrs.  Blood. — Mrs; 
Blood,  having  taken  no  active  part  whatever  in 
the  transaction   of   March  1886,  beyond  giving  ■ 
her  foi-mal  consent  to  the  change  of  investment, 
the  court,  in  its  discretion,  will  not  order  her  life 
interest  to  be  impounded  at  the  instance  of  the 
trustees.    They  were  bound  to  protect  her,  as  she 
was  restrained  from  anticipatmg,  and  have  no 
equity  now  to  recoup   themselves.      Bichett*  v. 
Bieketti  (M  L.  T.  Rep.  263)  was  a  much  stronger 
case  than  this,  and  yet  the  married  woman's  afe 
interest  was  not  impounded,  altihoagh  there  she  - 
had  been  one  of  the  instigating  puties  to  the- 
breach  of  trust.    There  are  other  oases  on  the 
subject : 

Sawyer  v.  Sawyer,  52  L.  T.  Bep.  292 ;  28  Ch.  Div. 
595. 

As  to  the  case  against  Mr.  Blood's  life  interest,, 
it  is  for  the  assignee  to  resist  that. 

Henr^  FellowB  for  Mrs.  Studdert. — This  is  the  - 
first  action,  since  the  passing  of  the  Trustees  Act 
of  1888,  where  trustees  have  sought  an  indemnity 
as  against  the  assignee  of  a  life  interest.  I  submit 
first,  that  the  trustees'  rights  of  indemnity,  as 
against  beneficiaries,  are  now  statutory  only, 
under  the  Act  of  1893,  and  not  equitable  as  before. 
It  follows  that  the  pre-existing  law  as  to  the  right 
of  indemnity  to  trustees  has  been  superseded 
since  the  passing  of  the  Trustee  Act  1888,  s.  6,. 
and  that  section  has  been  practically  re-enacted 
in  the  Trustee  Act  1893,  s.  46.  Therefore,  as  no- 
order  of  the  court  was  made  impounding  the- 
life  interest  before  the  assignment  of  it  to  Mrs. 
Studdert,  she  is  now  absolutely  entitled  as  against 
any  claim  by  the  trustees.  The  statutory  right 
only  comes  into  existence  when  the  order  im- 
pounding is  made.  [Rombb,  J.  —  Do  you  say 
that  the  whole  of  the  old  law  is  swept  away? 
The  section  (sect.  45  of  the  Act  of  1893)  says  the 
"  court  may."  Does  that  take  away  all  other 
riffhts  P]  I  submit  that  is  the  effect  of  it.  I 
rely  upon  the  judgment  of  Lindley,  L.J.  in  Be 
Somerset ;  Somerset  v.  Earl  Poulett  (69  L.  T. 
Rep.  744;  (1894)  1  Gh.  231).  I  also  refer  to  the 
of 


Be  Knapman;    Knapman  v.   Wnfard,  45   L.    T. 

Bep.  102  ;  18  Ch  Div.  300  ; 
Priddy  v.  Bote,  3  Mer.  86  ; 
Woodyatt  v.  OreiUy,  8  Sim.  180. 
The  assignee  of  this  life  interest  takes  it  free  from 
any    existing  equity.    Secondly,  I  submit   that 
Mrs.  Studdert  is  not  a   beneficiary    within    the_, 
meaning  of  the  section  in  the  Trustee  Act ;  »r ' 
■  lyitized  by  v^  ^ 
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even,  if  she  was,  the  court  will  not,  in  the  exercise 
of  its  judicial  discretion,  impound  this  life 
interest.  Lastly,  neither  under  the  old,  nor  the 
present  law,  ai-e  trustees  entitled  to  any  equitT  or 
lien  such  as  is  claimed  here,  where  they  have  lent 
trust  money  to  a  beneficiaiy,  and  hare  deliberately 
taken  from  him  a  substantial  independent  security, 
outside  the  settlement  altogether.  The  real 
substance  of  the  transaction  appears  from  the 
correspondence,  and  no  right  to  any  equity  was 
there  asserted  on  the  part  of  the  trustees.  They 
were  secured  at  the  time  when  the  53722.  was 
advanced,  and  they  also  declined  to  take  the 
additional  security  of  his  life  estate  offered  by 
Mr.  Blood;  and  they  must  be  taken  to  have 
waived  or  abandoned  any  equity  which  they  may 
have  had.  Thus  at  the  time  of  the  advance  to 
Mr.  Blood  there  was  no  right,  or  lien,  or  equity 
which  the  trustees  could  enforce.  [Romeb,  J. 
— If  the  beneficiaries  had  brought  an  action,  you 
would  have  had  no  answer  to  it.]  That  may  be 
so,  but  Mrs.  Studdert  was  not  fully  informed  of 
the  facts  by  the  trustees,  or  their  solicitor,  as 
appears  from  the  correspondence. 

Neville,  Q.C.  in  reply. 

BoMEB,  J. — ^I  will  first  deal  with  the  claim 
against  the  life  interest  of  Mr.  Blood,  now  assigned 
to  Mrs.  Studdert.  Mr.  Blood  instigated  the  breach 
of  trust  in  question,  and  he  received  the  money 
advanced  in  pursuance  of  it,  and  became  debtor  to 
the  estate  in  respect  of  that  money.  The  trustees' 
right  to  have  his  life  estate  impounded  under 
these  circumstances  would  be  clear  if  he  had  still 
retained  that  interest.  It  is  also,  I  think,  clear, 
and  indeed  this  has  not  been  challenged,  that  as 
the  law  stood  prior  to  the  passing  of  the  Trustee 
Act  of  1888  the  equity  of  the  trustees  and  of  the 
other  beneficiaries,  against  Mr.  Blood's  life  inte- 
i«8t  would  aSect  that  interest  in  the  hands  of 
Mrs.  Studdert,  as  she  purchased  it  subsequently  to 
the  breach  of  trust  and  the  borrowing  of  the 
money.  I  am  saying  this  apart  from  a  special 
contention  made  on  the  part  of  Mrs.  Studdert, 
which  I  will  allude  to  in  a  moment.  But  it  is  now 
stated,  on  her  behalf  that  sect.  6  of  the  Trustee 
Act  of  1888,  which  was  substantially  repeated  by 
sect.  45  of  the  Trustee  Act  1893,  has  altered  the 
law.  It  is  contended  that  now  the  whole  of 
the  law  as  to  the  impounding  of  interests  to  in- 
demnify trustees  is  contained  in  those  sections, 
and  that  the  formerly  existing  law  upon  the  sub- 
ject was  put  an  end  to  by  the  Act  of  1888,  unless 
it  was  re-enacted  by  sect.  6.  And  it  is  further 
stated  that  by  that  section,  and  the  corresponding 
section  of  the  Act  of  1893,  the  impounding  is  put 
absolutely  in  the  disci-etion  of  the  court,  and  tnat 
the  interest  of  a  beneficiary  is  not  affected  by  any 
equity  in  favour  of  the  trustees  until  the  court 
orders  the  impounding,  and  that  therefore  Mrs. 
Studdert  is  entitled  to  hold  her  piuxshased  interest 
free  from  any  claim  of  the  trustees,  as  she  bought 
the  interest  before  any  order  of  the  court  was 
obtained.  I  think  this  contention  cannot  be  sus- 
tained. In  my  opinion,  sect.  6  of  the  Act  of  1888 
was  intended  to  enlarge  the  power  of  the  court  as 
to  the  indemnifying  of  trust^s,  and  to  give  greater 
relief  to  trustees,  and  was  not  intended,  and  did 
not  operate,  to  curtail  the  previously  existing 
rights  and  remedies  of  trustees,  or  to  alter  the  law 
except  by  giving  greater  power  to  the  court.  The 
discretion  given  to  the  court  by  sect.  6  as  to 


whether  it  will  impound  or  not  is  a  jndicialdisctc- 
tion,  and  if,  prior  to  the  passing  of  that  Act,  tlie 
court  wotdd  in  a  proper  case  enforce  the  eqnitj 
of  the  trustee  and  impound  the  interest  d 
a  beneficiary  in  the  hands  of  an  assignee, 
then  the  court  would  be  bound  to  do  the 
same  in  a  similar  case  after  the  Act.  The 
equity  of  the  trustees  existed  as  much  asoe 
the  Act  as  before,  and  if  the  court  thought  fit  in  & 
proper  case  to  enforce  that  equity  by  imponndisg. 
it  will  equally,  since  the  Act  "  tuink  fit "  (follow- 
ing the  words  of  the  section),  to  enforce  the 
equity  in  a  similar  case  and  impound.  This  deaJi 
with  the  main  contention  raised  on  Mrs.  Studderf  b 
behalf.  But  then  there  is  a  special  defence  also 
raised  for  her  that  in  some  way  the  equity  against 
Mr.  Blood's  interest  that  I  have  mentioned  iras 
waived  or  lost,  because  the  trustees  did  not  take, 
as  an  additional  security  for  the  loan  to  him,  an 
express  charge  on  his  life  estate,  and  offered 
originally  on  Mr.  Blood's  behalf.  I  do  not  follov 
that.  I  do  not  think  that  the  not  taking  of  the 
express  charge  amounted,  or  could  be  treated  as 
amounting,  to  an  abandonment  of  the  right  to 
enforce  the  equity.  Why  the  exprexs  charge  was 
not  g^ven  was  probably  because  it  was  not  thonght 
right  that  ibe  life  interest  should  be  at  once 
hampered,  and  payments  to  Mr.  Blood  stopped, 
as  might  have  happened  if  the  express  cham 
had  been  given.  .Ajid  because  I  think  that  at  the 
time  of  the  advance  it  was  not  understood, 
though  it  ought  to  have  been  understood  by  the 
parties  to  the  transaction,  that  a  breach  of  trost 
was  being  committed,  I  hold  that  there  was  no 
intention  to  abandon,  and  no  abandoning  of  the 
equity  I  have  referred  to.  Kor  do  I  see  that  the 
plaintiff,  or  the  other  trustees,  have  lost  thwr 
rights  because  of  any  answers  to  the  applications 
by  Mrs.  Studdert's  solicitor  when  she  was  con- 
templating her  piuxihase.  No  untrue  statement 
or  unfair  conduct  on  the  part  of  the  trustees  is 
proved.  And  I  do  not  think  that  the  trustees  aie 
estopped  by  that  correspondence  from  now  ris- 
ing their  present  claim.  The  trustees  would 
have  had  the  right  to  impound  Mr.  Blood's  life 
interest  to  make  good  his  debt,  and  I  do  not 
think  that  they  have  lost  their  rights  because 
they  have  acted  properly,  and  first  replaced 
the  money  which,  it  turns  out,  ought  not  to 
have  been  advanced.  Besides,  Mrs.  Studdert 
is  in  this  position,  that,  when  she  bought  ihJi 
life  interest,  she  knew  of  the  mortgage  which 
had  been  made  by  Mr.  Blood,  and  that  he  was  » 
debtor  in  respect  of  the  money  which  he  had 
borrowed,  and  in  law  she  was  bound  to  have 
had  knowledge  of  the  equities  which  arose  undo' 
those  circumstances,  although  I  have  no  doubt 
that,  as  a  matter  of  fact,  it  did  not  occur,  eithv 
to  her  or  to  her  advisers,  to  consider  that  any 
such  equity  would,  or  was  likely  to  arise.  For 
these  reasons  I  hold  that  the  trustees'  right  to 
have  the  interest  of  Mr.  Blood  impounded  is 
established,  and  that  life  interest  must  be 
impounded  accordingly.  I  have  nfiit  to  o<«- 
sider  the  life  interest  of  Mrs.  Blood,  which 
she  is  restrained  from  anticipating.  Now,  that 
lady  has  done  nothing  in  the  matter  of  the 
breach  of  trust  but  consent  in  writing  to  the 
change  of  investment.  She  did  not  instagate  the 
change,  or,  in  fact,  know  that  the  new  investment 
was  a  breach  of  trust ;  and  the  trustees  had  no 
direct  communication  with  her  on  the  sabjec^ 
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and  certainly  ihey  did  not  explain  to  her  that  the 
prox>08ed  new  investment  was  a  breach  of  trust,  or 
was  improper  in  any  way.  Under  these  circum- 
stances, in  the  exercise  of  my  judicial  discretion, 
I  shall  not  order  the  removal  of  the  restraint  on 
.anticipation  in  order  that  the  trustees  may  im- 
pound her  life  interest.  I  desire  to  say  a  word 
about  my  decision  in  the  case  of  Bieketts  v. 
Biclcetts  (64  L.  T.  Sep.  263),  which  appears  to 
have  been  misunderstood.  I  did  not  intend  to 
lay  down,  and  I  did  not  in  fact  lay  down  in  that 
case,  any  general  rule  that  a  trustee  who  knowingly 
-committed  a  breach  of  trust  could  never  have  his 
beneficiary's  interest  impounded.  What  I  con- 
sidered in  that  case  was,  that  one  of  the  facts  to 
be  borne  in  mind  by  the  court,  when  asked  to 
«xercise  its  discretion,  is  whether  the  breach  of 
tmst  was  committed  by  the  trustee  knowingly, 
and  in  that  case,  seeing  that  the  trustee  acted 
knowingly,  and  having  regard  to  the  other  circum- 
stances of  the  case,  I  refused  to  remove  the  re- 
striction on  anticipation  on  the  married  woman's 
interest  in  order  to  give  a  secnri^  to  the  trustee. 
And  I  repeat  what  I  said  then :  It  is  the  duty  of 
a  trustee  to  protect  a  married  woman  against 
herself  when  she,  as  a  beneficiary  i-estrained  from 
anticipating,  asks -him  to  commit  a  breach  of 
trust.  And  I  do  not  think  a  trustee  ought  to  be 
allowed  to  deliberately  commit  a  breach  of  trust 
at  the  i-equest,  or  with  the  consent  of  such  a  bene- 
ficiary, in  the  hope  and  expectation  that  the  court 
will  afterwards  assist  him  by  removing  the  re- 
straint on  anticipation,  and  so  give  him  a  security 
for  his  breach  of  trust,  which  at  the  time  he  had 
no  right  to  look  to.  The  restraint  on  anticipation 
would  be  practically  rendered  inoperative  if  the 
trustee  could  be  certain  that,  when  he  disregarded 
it  and  committed  a  breach  of  trust,  he  could  be 
put  by  the  court  in  the  same  position  as  though 
the  restraint  had  never  existed.  For  these  rea  sons 
I  dismiss  the  application  of  the  trustee  to  impound 
Mrs.  Blood's  life  interest,  and  I  think  that  so  far 
as  Mrs.  Blood's  costs  have  been  increased  by  the 
claim  to  impoimd  her  life  interest  they  must  be 
paid  by  the  plfiintifE.  I  will  make  no  order  as  to 
Mrs.  Studdert's  costs,  as  it  is  a  very  hard  case. 
Mr.  Blood  must  pay  the  plaintiffs  costs  so  far  as 
relief  is  sought  against  him  personally.  When 
the  fund  is  impounded  I  shall  not  allow  the  two 
-other  trustees  to  take  out  their  shares  unless  they 
also  consent  to  bear  their  share  of  the  costs. 
I  think  the  order  should  take  this  form : 
Declare  that  the  trustees,  having  made  good 
the  Great  Western  Stock,  are  entitled  to  retain 
the  mortgage  securities  to  recoup  them  so  far 
as  they  will  extend ;  then  declare  the  right  to 
impound  Mr.  Blood's  life  interest  to  make  good 
the  deficiency,  such  deficiency  not  exceeding,  as  it 
clearly  will  not  exceed,  the  5372Z.  which  Mr.  Blood 
received.  In  that  way  the  trustees  will  be  fully 
recouped.  There  will  be  liberty  to  apply  to  the 
court  by  any  party  to  have  the  securities  realised. 

Solicitors  for  the  plaintiff,  Patergons,  Snoic, 
Sloxam,  and  Kinder,  for  Wilson,  Wright,  and 
WiUons,  Preston. 

Solicitors  for  the  defendants,  Booty  and  Bay- 
hffet ;  Latley  and  Hart ;  Hugh  Wluirion. 


Nov.  7,  8,  and  9, 1894, 

(Before  Boheb,  J.) 

Kibble  v.  Faibthobne.  (a) 

Statutes  of  Limitation — Mortgage  to  building 
society  —  Subsequent  equitable  mortgages  — 
Priority — First  mortgage  paid  off  and  mortgage 
deed  given  up  to  mortgagor  with  statutory 
receipt  indorsed — No  principal  or  interest  ever 
paid  or  oAsknowledgment  given  to  second  mort- 
gagee— Bight  to  land  extinguished — Action  by 
third  mortgagee  to  enforce  his  security — 3  &  4 
WiU.  4,  e.  27,  «.  34—37  &  38  Viet.  c.  67,  s.  8. 

The  first  dtfendatft,  who  had  mortgaged  certain  ' 
hereditaments  to  a  building  society,  subsequently 
in  Sept.  1874  gave  a  mortgage  in  the  form 
of  a  first  mortgage  of  the  same  property  to  P. 
to  secure  a  sum  of  money  advanced  out  of  funds 
belonging  to  P.  as  a  trustee  for  the  other  defen- 
dants, who  were  the  wife  and  children  of  the 
first  defendant. 

In  1877  the  mortgagor  gave  an  equitable  mortgage 
on  the  same  property  to  a  bank.  The  principal 
and  interest  secured  by  the  first  mortgage  to  the 
building  society  having  all  been  paid  off,  the 
society  in  May  1886  gave  up  the  mortgage  deed 
to  the  mortgagor  with  me  statutory  receipt 
indorsed  on  it.  In  1890  the  plaintiff,  having 
paid  off  to  the  bank  the  sum  owing  them  on  their 
equitable  mortgage,  received  from  them  the  title 
deeds  they  had  held,  and  from  the  mortgagor  a 
deed  purporting  to  be  a  first  inortgage  on  the 
same  property.  P.  died  in  1890.  and  in  June 
1893  ^18  executor  executed  to  the  defendants,  P.'s 
three  cestuis  que  trust,  a  conveyance  of  the  same 
property  under  the  mortgage  of  1874 ;  but  it 
appeared  by  the  recitals  that  no  principal  or 
interest  had  ever  been  paid  under  that  inortgage, 
and  it  appeared  ai  the  trial  that  no  acknowledg- 
ment of  the  mortgagee's  title  had  ever  been  given 
until  after  the  expiration  of  the  statutory  period- 
The  mortgagor  had  been  in  possession  through- 
out. 

The  plaintiff  brought  an  action  to  enforce  his 
mortgage  against  the  land  ojui  the  mortgagor, 
and  auo  against  the  three  other  defendants  who 
claimed,  under  the  mortgage  to  P.  in  1874,  to  be 
entitled  to  a  charge  on  tlie  land  in  priority  to 
the  plaintiff. 

Held,  that,  the  mortgagor  having  been  in  possession 
of  the  property  throughout,  P.  [or  those  claiming 
under  him)  could  at  any  time  before  the  com- 
pletion of  the  statutory  period,  notwithstanding 
the  existence,  during  the  earlier  part  of  such 
period  of  a  prior  legal  mortgage,  have  brought  a 
foreclosure  action,  and  such  an  action  being  an 
action  to  recover  land  within  the  meaning  of  the 
earlier  provisions  of  the  Act  of  3  &  4;  Wul.  4, 
c.  27,  the  case  consequently  fell  within  the  scope 
of  sect.  34  of  that  Act ; 

And  Held  accordingly,  that  (under  that  section)  the 
statutory  period  having  expired  without  any 
payment  of  principal  or  interest  having  bee» 
made,  or  any  acknowledgment  of  the  mort- 
gagee's title  given,  not  only  was  the  mort- 
gagee's remedy  against  the  land  barred ;  but  his 
interest  in  it  was  extinguished  (and  could  noi 
therefore  be  revived  by  a  subsequent  acknowledg- 
ment by  the  mortgagor),  and  that  upon  srieh 
extinguishment  the  legal  estate  vested  in  the  mart- 
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gagor,atulfrom  him  pwued  to  (he  plaintiff  under 
the  $ubiequent  deede. 
This  action  waa  brought  by  Thomas  Kibble 
atjaiiiBt  Edward  Falkener  Fairthome,  Caroline 
Fairthome  (his  wife),  and  Edward  Fairthome,  and 
Frederick  Fairthome  (their  eons).  princiiMlly 
with  the  object  of  determining  the  priorities 
between  different  mortgagees  in  reroectof  certain 
hereditaments  in  the  pariah  of  St.  James, 
BracUej,  m  the  oonntj  of  Northampton. 

On  the  4th  April  1862  the  said  hereditaments 
were  conveTed  to  the  defendant  £.  F.  Fairthome 
in  fee  simple,  and  he  remained  in  possession  of 
them  from  that  time  down  to  the  date  of  the 
trial. 

On  the  4th  Not.  1864  the  said  E.  F.  Fairthome 
mortgaged  the  premises  to  the  trustees  of  the 
Oxford  and  Abingdon  Permanent  Benefit  Building 
Society  to  secure  an  advance  of  1000{.  made  by 
tiiem  to  him  out  of  the  funds  of  the  society  in 
respect  of  his  ten  shares  therein  according  to  the 
rules  of  such  society,  whereby  the  said  defendant 
had  to  make,  in  fourteen  years,  168  equal  monthly 
payments  of  91.  12s.  4d.  each,  and  it  was  provided 
that,  when  all  the  said  instalinents  had  been  paid, 
a  receipt  or  acknowledgment  should  be  indorsed 
on  the  deed. 

On  the  3rd  Sept.  1874  the  defendant  E.  F. 
Fairthome  couTcyed  the  mortgaged  premises  to 
the  use  of  Thomas  Pain  in  fee  simple,  to  secure 
repayment  of  7002.  and  interest  at  4^  per  cent, 
per  annum,  which  sum  of  7002.  formed  part  of  the 
personal  estate  bequeathed  by  Eliza  Pain  (who 
died  in  1869)  in  certain  proportions  for  the 
separate  use  of  the  defendant  Caroline  Fairthome, 
and  for  tiie  benefit  of  the  defendants  Edward 
Fairthome  and  Frederick  Fairthome. 

In  1877  the  defendant  E.  F.  Fairthome,  who 
was  a  customer  of  the  Bucks  and  Oxon  Union 
Bank  at  Banbury,  and  indebted  to  them,  gave 
them  an  equitable  mortgage  on  the  same  premises 
as  security  for  his  overdraft ;  and  (according  to 
the  plaintiff's  statement)  the  said  defendant  then 
deposited  the  title  deeds  with  the  said  bank ;  but 
this  was  disputed. 

The  last  of  the  instalments  payable  under  the 
mortgage  deed  of  the  4th  Nov  1864  was  not  paid 
till  1886,  and  the  trustees  of  the  building  society 
then  indorsed  upon  their  mortgage  deed  the  usual 
statutory  receipt  for  the  mortgage  money,  and 
delivered  it  up  with  any  title  deeds  held  by  them 
in  respect  oi  the  said  mortgage  to  the  said 
defendant. 

On  the  19th  May  1881  the  mortgage  deed  of 
the  3rd  Sept.  1874  was  handed  over  by  the  trustee 
in  bankruptcy  of  Thomas  Pain,  either  (as  the 
plaintiff  alleged)  to  the  defendant  E.  F.  Fair- 
thome, or  (as  that  defendant  alleged)  to  the  other 
defendants  Caroline  Fairthome,  Edward  Fair- 
thome, and  Frederick  Fairthome,  who  were  the 
parties  beneficially  entitled  to  the  money  secured 
by  such  mortgage. 
Thomas  Pam  died  in  1890. 
In  the  same  year  the  plaintiff  paid  to  the  said 
bank  the  sum  of  12002.  (being  the  amount  of  the 
defendant  E.  P.  Fairthome's  overdraft  with 
them),  and  received  from  them  the  tide  deeds 
which  the  last-named  defendant  had  at  some  time 
deposited  with  them  as  security  for  his  overdraft, 
and  of  which  deeds  the  plaintiff  had  ever  since 
retained  possession. 


On  the  12th  May  1892  the  same  defendant  gave 
the  plaintiff  what  purported  to  be  a  legal  mort- 
gage of  the  premises. 

The  interest  having  been  irr^nlarly  paid,  the 
plaintiff  on  the  18th  Jan.  1893  served  notice  on 
E.  F.  Fairthome  calling  in  the  principal  money, 
but  it  had  never  been  paid,  althoneh  in  July  18^ 
the  plaintiff  recovered  judgment  for  it,  together 
with  an  arrear  of  interest,  against  the  same  defen- 
dant. 

Thomas  Pain's  sole  proving  executor  was  J'ohn 
Weldon  Symington,  and  on  the  3rd  June  1893  he 
transferred  the  mortgage  debt  and  interest  tmder 
the  mortgage  of  the  3rd  Sept.  1874  and  oonTeyed 
the  mort^ged  premises  to  the  defendants  Caroline 
Fairthome,  Edward  Fairthome,  and  Frederick 
Furthome  in  fee  simple,  but  it  appeared  by  the 
recitals  in  the  conveyance  that  no  interest  had 
ever  been  paid  under  Thomas  Pain's  mortf^age 
down  to  the  time  of  the  trial,  and  that  no  part  of 
the  principal  had  been  paid  off. 

On  the  1st  Aug.  Iw3  the  plaintiff  issued  an 
ori^nating  summons  against  the  defendant  £.  F. 
Fairthome  for  the  usual  mortgage  aoooonts, 
appointment  of  a  receiver,  foreclosure  or  salev  and 
possession  of  the  premises  included  in  the  mort- 
gage security  of  the  12th  May  1892,  whereupon 
tiie  defendant  Edward  Fairthome  filed  an  affidavit 
in  opposition  to  the  said  summons,  claiming  that 
he,  his  motiier  the  defendant  Caroline  Fairthoi-ne, 
and  his  brother  the  defendant  Frederick  Fair- 
thome, held  a  mortgage  of  the  mortgaged 
premises  for  7002.  and  interest,  in  priority  to  the 
plaintiff's  mortga^. 

The  plaintiff,  in  view  of  these  questions  of 
priority  having  arisen,  subsequently  discontinued 
the  originating  summons. 

On  the  5th  Jan.  1894  the  plaintiff  took  a 
conveyance  from  the  said  bank  of  the  legal  estate 
in  the  mortgaged  premises,  on  the  assumption 
that  it  had  vested  in  the  bank  by  virtue  of  the 
statutory  receipt  indorsed  on  the  original  mort- 
gage to  the  building  society. 

On  the  27th  Nov.  1893  the  plaintiff  commenced 
this  action,  contending  (tnfer  alia)  that,  by  the 
negligence  of  the  said  Thomas  Fain  under  whom 
they  claimed  and  of  themselves,  in  allowing  tibe 
tiUe  deeds  of  the  mortgaged  promises  to  ranain 
(as  he  alleged  they  had  £>ne)  in  the  possession  of 
the  defendant  E.  F.  Fairthome,  the  defendants 
C.  Fairthome,  E.  Fairthome,  and  F.  Fairthome 
had  lost  any  priority  they  might  otherwise  have 
had  over  the  plaintis's  security,  and  must  accord- 
ingly be  postponed  thereto. 

He   claimed   (1)    a   declaration   that  he  was 
entitled  to  a    first    charge    on    the    mortgaged 
premises    comprised     in    the  mortgage    of    the 
l2th    Ma^    1892,    for   the    sum    of    12002.    and 
interest,  m  priority  to  the  mortgage  or  charee, 
if  any,  of  the  defendants  C.  Fairthome,  E.  Fair- 
thome, and  F.  Fairthome;  (2)  a  declaration  that 
the  legal  estate  in.  the  mortgaged  premises  was 
Tested  in  him,  or  (in  the  alternative)  a  direction 
to  the  defendants  to  convey  it  to  him ;  (3)  reooveiy 
of  the  tiUe  deeds  in  the  possession  of  the  defen- 
dants ;  (4)  an  account  of  what  was  due  to  him  as 
mortgagee  for  principal,  interest,  and  costs,  and 
foreclosure  or  sale ;  (5)  a  receiver ;  and  (6)  posses- 
sion. 

By  his  defence  the  defendant  E.  F.  Fairthome 
denied  that  either  in  1877,  or  at  any  time  daring 
the  currency  of  the  mortgage  tQ^e  boiling 
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society,  had  he  deposited  with  the  said  Bucks  and 
Ozon  Union  Bank  any  of  the  title  deeds  of  the 
mortgaged  property,  and  alleeed  that  he  only 
deposited  such  title  deeds  with  Oie  said  bank  after 
the  trustees  of  the  building  society  had  given 
them  up  to  him  in  1886,  upon  payment  of  the  last 
instalment  due  to  ihem  under  their  morteage. 

The  other  defendants  denied  that  either  the 
eaid  Thos.  Pain,  or  they  themselves,  had  been 
negligent  in  allowing  the  title  deeds  of  the  mort- 
gaged premises  to  remain  in  the  possession  of  the 
defendant  E.  F.  Fairthome,  and  alleged  that  the 
stud  T.  Pain  believed  the  said  deeds  were  in  the 
possession  of  the  building  society. 

The  defendant  E.  F.  Fairthome  was  a  solicitor, 
and  had  sometimes  acted  as  such  for  the  plaintitE. 

The  defendants  C.  Fairthome,  E.  Fairthome, 
and  F.  Fairthome  had  at  the  time  of  the  trial 
resided  for  more  than  twenty  years  with  the 
defendant  E.  F.  Fairthome,  upon  the  mortgaged 
premises.  No  acknowledgment  by  the  mortgagor 
had  ever  been  given  of  the  title  of  the  mortgagee 
under  Pain's  mortgage,  until  1893,  which  was 
after  the  expiration  of  the  statutory  period. 

The  action  was  heard  before  Bomer,  J.,  on  the 
7th,  8th,  and  9th  Nov.  1894. 

Quring  the  trial  it  was  agreed  that  the  judg- 
ment of  the  learned  judge  should  be  accepted 
without  appeal. 

OstoaM,  Q.O.  and  John  Henderson  for  the 
plaintiff. — ^No  interest  and  no  part  of  theprincipal 
was  ever  paid  under  the  mortgage  to  Fain,  and 
no  acknowledgment  ever  given,  and  therefore, 
under  the  Statutes  of  Limitation,  all  the  mort- 
gagee's rights  had  ceased  to  exist  before  the  date 
of  the  transfer  by  Pain's  executors  to  the  defend- 
ants G.  Fairthome,  E.  Fairthome,  and  F.  Fair- 
thome : 

Daickiru  v.  Lord  Penrhyn,  36  L.  T.  Bep.  680 ; 
37  L.  T.  Bep.  80;  39  L.  T.  Bep.  583  ;  6  Ch.  Div. 
318;  4App.  Cas.  SI. 

Those  defendants  can  be  in  no  better  position 
than  their  transferor,  or  than  Fain  himself. 
Sect.  8  of  37  &  38  Vict.  c.  57,  which  is  to  be  read 
with  3  &  4  Will.  4,  c.  27,  s.  34,  extinguishes  the  right 
to  the  money  secured  bv  the  mortgage  after  the 
lapse  of  twelve  years  from  the  date  when  the 
right  to  payment  accrued,  or  when  the  last  pay- 
ment of  principal  or  interest  was  made,  or  an 
acknowledgment  given  in  writing,  and  does  not 
merely  bar  the  remedy.  That  applies  to  a  mort- 
gage just  as  much  as  to  any  other  right  in  land. 
There  was  no  acknowledgment  till  1893,  which 
was  too  late.  An  acknowledgment  after  the  lapse 
of  the  statutory  period  cannot  reinstate  the  title 
which  has  been  extinguished : 

Re  Alison ;  Johmon  t.  Moumey,  40  L.  T.  Bep.  234-5 ; 
11  Ch.  Div.  285,  at  p.  295; 

Sander*  v.  Sanden,  45  L.  T.  Bep.  637;  19  Ch. 
Div.  373,  379. 

^Rie  statutory  period  expired  in  1887.  The  mort- 
gagees' title  b^g  barred,  the  legal  estate  became 
vested  in  the  moi^^gor : 

Bands  to  Thompson,  48  L.  T.  Bep.  210;  22  Ch. 
Div.  614. 

It  f oUowB  that,  as  soon  as  the  statutory  period  had 
expired,  not  only  did  Pain  lose  his  right  to  the 
money,  but  his  title  as  mortgagee,  or  that  of  those 
elaiiuuig  under  him  as  mortgagees,  was  ex- 
'uignished,  and  the  legal  estate  became  vested  in 
the  mortgagor,  and  is  therefore  now  in  the  plain- 


tiff. If  a  trustee  is  guilty  of  negligence  his  cestui 
qite  tnist  is  in  no  better  position : 

Lloyd's  Banking  Company  v.  Jones,  52  L.  T.  Bep. 
468;  29Ch.  Div.  221. 

This  is  an  issue  between  two  equitable  mortgagees, 
and  the  plaintiff  has  the  best  right  to  call  for  the 
legal  estate : 

Layard  v.  Mavd,  16  L.  T.  Bep.  618 ;  L.  Bep.  4 

Eq.  397  ; 
National  Provincial  Bank  of  England  v.  Jackson, 

55  L.  T.  Bep.  458 :  33  Ch.  Div.  1  ; 
Union  Bank  of  London  v.  Kent,  59  L.  T.  Bep.  714, 

717;  39  Ch.  Div.  238,  at  p.  245  ; 
Farrand  v.  Yorkshire  Banking  Company,  60  L.  T. 
Bep.  669;  40  Ch.  Div.  182. 
E.  Manley  Smith  for  the  defendant  E.  F.  Fair- 
thome. 

Neville,  Q.C.  and  8.  Diekineon  for  the  other 
defendants.  —  The  deeds  remained  with  the 
building  society,  and  were  not  deposited  with  the 
bank  till  1886.  The  effect  of  the  statutory  receipt 
on  the  building  society's  mortgage  was  to  vest  the 
legal  estate  in  those  claiming  under  Pain,  and 
those  defendants,  therefore,  have  priority  over  the 
plaintiff : 

Hosting  v.  Smith,  59  L.  T.  Bep.  565 ;  13  App.  Caa. 
582. 
Even  supposing  that  (contrary  to  the  evidence) 
there  was  a  mortgage  given  to  the  bank,  it  was  not 
given  till  1877,  while  ours  was  in  1874.  There- 
fore we  have  the  better  equity,  if  there  was 
nothing  else  to  displace  it.  The  plaintiff  says  it 
is  displaced  by  our  negligence  in  not  making 
inquiries  as  to  where  the  deeds  were,  and  that, 
consequently,  we  must  be  taken  to  have  known 
where  they  were.  But  a  second  mortgagee  ought 
not  to  be  treated  as  negligent  fer  not  inquiring  as 
to  the  whereaboute  of  deeds,  which  ought  to  have 
been  in  the  hands  of  the  first  mortgagee.  There- 
fore Pain  was  not  negligent.  Such  an  omission  is 
not,  at  any  rate,  negligence  sufficient  to  forfeit 
priority : 

Northtm  Counties  of  England  Fire  Insurance  Com- 
pany V.  Whipp,  51  L.  T.  Bep.  806 ;  26  Ch.  Div. 
482. 
Lloyd's  Banking  Company  v.  Jones  (vbi  tup.) 
is  an  entirely  different  case.  There  the  trustee 
made  no  inquiry  at  aU.  When  a  man  gets 
a  possessory  title  under  the  earlier  sections  of 
the  statute  3  &  4  Will.  4,  it  is  as  good  as  a 
conveyance  to  him.  A  subsequent  acknow- 
ledgment wUl  not  re- vest  the  estate.  But  the 
present  case  comes  under  a  different  section — 
that  is,  under  sect.  40,  which  provides  that  a 
mortgage  debt  charged  on  land  shall  not  be 
recovered  but  within  twenty  years,  unless,  in  the 
meantime,  part  of  the  principal  money,  or  some 
interest,  has  been  paid,  or  some  acknowledgment 
of  the  right  thereto  given  in  writing.  That  has 
never  been  held  to  give  the  mortgagor  any  right 
he  does  not  otherwise  possess.  Sect.  8  is  the 
con'esponding  section  of  the  Act  of  1874.  The 
cases  cited  for  the  plaintiff  are  under  different 
sections  of  these  two  Acta,  which  sections  do  not 
touch  the  present  question.  Sect.  42  of  the 
former  Act  has  been  held  to  bar  only  the  remedy, 
and  prevent  the  recovery  of  the  money,  but  not  to 
extinguish  the  right  to  the  land,  and  in  terms  the 
form  of  bar  in  sect.  40  is  the  same  as  that  in 
sect.  42.  That  being  so,  a  subsequent  acknowledg- 
ment gets  rid  of  the  bar  altogether,  and  revives 
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the  rights  of  the  mortgagee.  [Osteald,  Q.C. 
referred  to  Harloek  v.  AMerry  (46  L.  T.  Rep. 
356;  19  Ch.  Div.  539).  Romkb,  J.— That  case 
shows  that  a  foreclosure  action  is  an  action  for  the 
reooTery  of  land,  and  accordingly  falls  under 
sects.  2  and  24  of  3  &  4  Will.  4,  c.  27,  and  under 
the  supplementary  Act  of  7  Will.  4  &  1  Vict, 
c.  28,  and  not  within  sect.  40  of  the  former  Act. 
A  foreclosure  action  would  in  this  case  have  been 
the  appropriate  remedy  of  the  mortgagee  under 
the  mortgage  of  1874.  That  being  so,  both  the 
remedy  against  the  money  and  the  right  against 
the  land  are  gone  after  twelve  years,  under  sect.  8 
of  the  Act  of  1874 :  Sutton  v.  Sutton,  4S  L.  T. 
Be^.  95;  22  Gh.  Div.  511.1  But  time  did  not 
begin  to  run  here  against  the  mortgagee  till  the 
building  society  was  paid  off  in  1886.  [Bomeb,  J. 
— He  might  have  brought  a  foreclosure  action  any 
time  after  the  day  fixed  for  redemption  had  gone 
by.]  The  plaintiff  was  not  in  possession,  and 
cannot,  therefore,  set  up  the  statutes. 

BoKEB,  J. — On  this  point  I  cannot  say  I  feel 
any  doubt.    A  mortgagee  has  two  remedies :  one 
against  the   land  charged ;  and  the   other,  the 
personal  claim,  against  the  mortgagor  in  i-espect 
of  moneys  borrowed.    Now,  with  regard  to  these 
two  remedies,  there  ai'e  in  the  Statutes  of  Limita- 
tion two  distinct  sets  of  provisions.    Taking  the 
Act  of  3  &  4  Will.  4,  c.  27,  it  will  be  seen  that 
there  are  two  sets  of  provisions,  one  of  which 
deals  with  the  rights  against  the  land,  and  the 
other  with  the  personal  rights  against  the  mort- 
gagor in  respect  of  the  debt.    Now  these  two  sets 
of  provisions  stand  on  an  entirely  different  footing. 
With  regard  to  the  rights  against  the  land,  which 
are  dealt  with  by  the  earlier  provisions  of  the 
statute,  it  is  provided  that,  when  the  statutory 
period  of  limitation  has  expired,  not  only  is  the 
remedy  against  the  land  barred,  but  the  mort- 
gagee's interest  in  the  land  is  extinguished.     The 
second  set  of  provisions,  which  deal  with  the  rights 
against  the  mortgagor  personally  in  respect  of  the 
mortgage  debt,  stsmd  on  a  different  footing.     In 
the  latter  case,  only  the  remedy  is  barred  when 
the  statutory  time  has  expired ;  the  debt  itself  is 
not  extinguished.     Now  in  the  present  case  it  is 
admitted,  and  it  is  established  before  me,  that  the 
mortgagee    had    for    more    than    the    statutory 
period  received  no  interest  in  respect  of  the  mort- 
gage debt,  that  no  part  payment  in  respect  of  the 
principal  had  been  made,  and  that  no  acknow- 
ledgment under  the  statute  had  been  given.    That 
being  so,  not  only  was  the  remedy  of  the  mort- 
gagee against  the  land  gone,  but  the  charge  itself 
on  the  land  was  extinguished.    It  follows  that,  so 
far  as  the  plaintiff  is  concerned,  this  mortgagee 
has  no  claim  to  the  land,  and  certainly  cannot  set 
up  that  he  has  a  charge  on  the  land  in  priority  to 
the  plaintiff.     A  suggestion  was  put  forward  on 
behalf  of  the  defendants  to  the  effect  that,  in  this 
case,  that  state  of  things    did    not  come  into 
operation,  because  there  was  a  prior  outstanding 
legal  mortgage  in  existence  till  some  time  in  1886. 
But  the  le^  mortgagees  under  that  mortgage 
were  never  in  possession  of  the  land.     The  mort- 
gagor was  in  possession  of  the  mortgaged  property 
throughont,  and  the  equitable  mortgagee  repre- 
sented by  these  defendants  was  in  a  position  to 
have  taken  proceedings  against  the  land  at  any 
time  during  the  statutory  period.    For  example, 
he  could  have  brought  an  action  for  foreclosure, 
and  a  foreclosure  action  has  been  decided  in  many 


cases  to  be  not  a  personal  action,  bnt  to  he  an 
action  against  the  land  within  the  meaning  of 
the  earlier  provisionB  as  to  remedies  against  tin 
land  which  I  have  mentioned  as  existuig  in  the 
statute  3  &  4  Will.  4,  c.  27.  Consequently,  as 
between  the  mortgagor  and  the  mortgEigee  ckim- 
ing  under  the  mortg^age  of  1874,  the  statatoiy 
period  had  begun  to  run  a^inst  the  mortgagee 
from  the  last  payment  of  interest,  which  in  this 
case  was  from  the  date  fixed  by  that  deed  for  tbe 
redemptjon  of  the  mortgaged  property ;  and  the 
mortgagee,  who  could  nave  taken  proceedings, 
and  who  had  a  right  to  take  proceedings  against 
this  mortgagor  during  the  whole  of  that  period, 
for  the  reasons  I  have  indicated,  barred  his  remedy 
against  the  land,  and  not  only  that,  but  his  charge 
as  well.  For  these  reasons,  I  hold  that  the  defen- 
dants' charge  no  longer  exists,  and  that  the 
plaintiff  is  entitled  to  the  relief  he  claims  a& 
against  these  defendants.  I  am  satisfied  also, 
by  what  I  have  heard,  that  the  legal  estate 
is  vested  in  the  plaintiff  under  his  mortgage, 
and  there  must  therefore  be  a  declaration  to  that 
effect. 

Solicitor  for  the  plaintiff,  T.  A.  Jonei,  for 
Stockton  and  Sons.  Banbury. 

Solicitors  for  the  defendants,  Hiekin,  Smith, 
and  Capel-Cure,  for  E.  F.  Fairtkome,  Brackley. 


QUEEN'S  BENGH  DIVISION. 

Thursday,  Nov.  22, 1894. 

(Before  Weight  and  Collins,  JJ.) 

MoRANT  (Surveyor  of  Taxes)  (app.)  v.  The  Wheal 

Grenville  Mining  Gohpant  (resps.).  (a) 

Income  tax — "  Cost-boole"  mines — Capital^ 
Capital  expenditure —  Whether  there  can  be 
capital  in  such  mines —  Cost  of  sinking  netr 
shaft — Right  to  deduct  cost — Income  Tax  Act 
1842  (5*6  Viet.  e.  35),  s.  100,  sched.  D.,  r.  3. 

Commissioners  of  Inland  Revenue  having  deeidtd 
that  in  the  ease  of  cost-book  mines,  and  tinder 
the  Stannaries  Acts,  there  was  no  such  thing  as 
capital,  and  that  there  could  be  no  profit  m 
working  such  a  mine  until  every  expendHurt 
had  been  met,  and  that  therefore  the  cost  of 
sinking  a  new  shaft  was  not  capital  expenditure, 
but  working  expenditure,  and  could  be  deducted 
in  assessing  the  annual  profits  for  income  tax 
purposes  : 

Held,  that  the  Commissioners  were  wrong  in  their 
finding  thai  in  such  mines  there  comd  be  no 
capital  ;  that  in  this  respect  there  was  no 
difference  between  a  cost-book  mine  and  any 
other  mine,  and  that  the  questio}i  whether  the 
cost  of  sinking  the  shaft  was  capital  expenditure 
or  working  expenditure,  or  partly  the  one  and 
partly  the  other,  was  a  question  of  fact  to  he 
decided  on  the  circumstances  of  the  cote. 

Appeal  by  Income  Tax  Commissioners  acting  for 
the  division  of  East  Penrith  in  the  County  of 
Cornwall.  The  Wheal  Grenville  Mining  Company 
appealed  to  the  commissioners  against  an  assess- 
ment of  10,1531.  to  income  tax  under  schednle 
D.,  and  they  claimed  a  deduction  of  1614/.  for  the 
year  ended  the  5th  April  1890,  and  9235t  for 
the  year  1890-91  in  respect  of  sums  expended  in 
sinking  a  new  shaft,  and  in  providing  tiie  neces- 

(a)  Reported  by  W.  W.Obb,  Esq.,  Butlster-at-L*w. 
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MoRANT  (app.)  V.  Wheal  Gsbntilus  MmiNa  Company  (respe.).        [Q.B.  Div. 

gaiT  machineiy  and  in  erecting  the  necessary 
buildings  in  connection  therewith. 

Wheal  Grenyille  is  a  tin  mine  within  the 
Stannaries  of  Cornwall,  and  is  worked  bv  a 
company  of  shareholders,  or,  as  they  are  called  in 
Cornwall,  "  adventm-ers,"  under  the  cost-book 
principle,  and  is  divided  into  6000  shares.  A  cost- 
book  company  is  practically  a  common  law 
partnership,  the  shareholders  as  between  them- 
aelres  participating  in  profits  and  losses  according 
to  the  number  of  shares  held  by  them  respectively, 
but,  as  regards  creditors  of  the  company,  each 
shareholder  is  liable  for  the  whole  debts  of  the 
concern.  There  is  no  capital  as  such,  and  no 
capital  account  is  kept.  If  the  expenditure 
exceeds  the  receipts,  that  is,  if  there  is  a  loss  on 
the  working,  a  call  of  so  much  per  share  as  may 
be  necessary  to  meet  it-is  made  to  cover  it ;  if,  on 
the  other  hand  the  current  receipts  exceed  the 
expenses,  that  is,  if  there  is  a  profit,  it  is  divided 
pro  rata  by  the  declaration  of  a  dividend  of  so 
much  a  share.  Such  profits  are  never  applied  as 
a  percentage  dividend  upon  any  stated  capital. 

Cost-book  mines  have  hitherto  been  assessed  on 
a  five  years'  average  of  ascertained  profits,  unless 
a  reduction  is  claimed  under  sect.  133  of  the 
Income  Tax  Act  1842. 

The  shareholders  in  the  Wheal  Grenville  mine, 
in  order  to  its  better  development,  resolved  to 
erect  an  additional  engine  and  to  sink  a  neV  shaft. 
In  the  ordinary  course  inacost-bookmine  dividends 
would  have  been  suspended,  and  calls  would  have 
been  made  from  time  to  time  to  meet  the  cost 
until  the  work  was  completed.  Instead  of  this  the 
shareholders  obtained  an  estimate  of  the  amount 
Ukely  to  be  required  (15,00OZ.)  and  made  a  call  at 
once  to  meet  it — the  old  part  of  the  mine  being 
worked  as  before  and  the  profit  divided  as  it 
accrued. 

It  was  now  sought  by  the  company  to  bring 
80  much  of  the  amount  raised  by  the  call  as  has 
been  expended  into  the  five  years'  average.  In 
the  assessment  of  this  and  other  mines  conducted 
on  the  cost-book  principle  no  claim  or  allowance 
has  been  allowed  for  depreciation  of  machinery, 
&o.,  but  these  mines  have  been  assessed  on  the 
basis  of  ascertained  profits  and  loss,  and  the  com- 
missioners could  not  see  how  a  fair  and  proper 
division  as  between  capital  and  revenue  could  be 
arrived  at,  or  on  what  principle  claims  for 
depreciation  could  be  dealt  with. 

The  company  maintained  that  the  outlay  was  a 
necessary  expenditure  incurred  in  working  the 
mine ;  that,  if  this  expenditure  were  not  incurred, 
the  mine  would  fail,  and  that  this  outlay  did  not 
differ  in  character  from  the  necessary  costs 
incurred  in  working  the  other  portions  of  the 
mine ;  that  the  sinking  of  a  new  shaft  was  not  a 
rare  occurrence  in  working  Cornish  mines ;  that, 
as  a  rule,  such  expenditure  was  included  in  the 
accounts  along  with  the  other  expenditure,  and 
that  if  this  mme  had  done  so  the  outlay  would 
probably  have  been  allowed;  that  because,  for 
certain  purposes,  the  mine  was  showing  the 
expenditure  separately,  that  was  no  reason  why  it 
should  not  be  treated  as  part  of  the  ordinary 
working  expenses ;  and,  further,  that  the  fact  of 
one  large  call  being  made,  instead  of  several  small 
ones,  does  not  alter  the  case.  The  company  also 
stated  that  a  considerable  amount  out  of  the 
moneys  raised  by  the  call  has  been  expended  in 
ordinary  working  expenses,  and  that  from  these 


workings  tin  has  been  extracted,  the  price  of 
which  has  gone  into  profit  and  loss  account,  so 
that  it  would  be  very  difficult,  if  not  impossible, 
to  separate  the  capitel  from  the  other  accounts. 

The  surveyor  contended  that  this  expenditure 
was  mainly  an  expenditure  of  capital,  and  as  such 
could  not  be  deducted  from  the  profits  (5  &  6  Vict, 
c.  35,  s.  100,  sched.  D.,  r.  3),  and  he  cited  the  case 
of  the  Coliness  Iron  Company  v.  Black  (45  L.  T. 
Rep.  145  ;  6  App.  Cas.  315)  in  support  of  his  con- 
tention. He  number  stated  that,  although  no 
capital  account  was  kept  in  cost-book  mines,  still 
that  did  not  make  capital  non-existent,  and  the 
peculiar  method  of  keeping  the  accounte  could  not 
ovenide  the  Act  of  Parliament,  which  forbade 
the  deduction  of  any  sums  employed  as  capital. 

The  commissioners  allowed  the  appeal,  being  of 
opinion  that,  in  the  case  of  cost-bcxxk  mines,  and 
under  the  Stannaries  Acts,  there  was  no  such 
thing  as  capital,  and  that  there  could  be  no  profit 
in  working  a  cost-book  mine  until  every  expendi- 
ture had  been  met. 

The  assessment  was  accordingly  reduced  to 
7983Z.,  and  the  surveyor  appealed. 

Lockwood,  Q,C.  (S.-G.)  and  Danchwerts  for  the 
surveyor  of  taxes. 

Pollard  for  the  company. 

The  arguments  were  similar  to  those  used 
before  the  commissioners,  and  the  cases  of  the- 
CoUness  Iron  Company  v.  Black  (45  L.  T.  Rep. 
145 ;  6  App.  Cas.  315)  and  Addie  and  Sons  v. 
Solicitor  of  Inland  Revenue  (12  Scot.  L.  Rep.  274 ; 
1  Tax.  Cas.  1)  were  referred  to. 

Weight,  J. — In  this  case  the  commissioners 
have  found  that  in  the  case  of  cost-book  mines  and 
under  the  Stannaries  Acts  there  was  no  such  thing 
as  capital,  and  that  there  could  be  no  profit  in 
working  a  cost-book  mine  until  every  expenditure 
had  fii-st  been  met.  It  seems  to  me  that  they  are 
clearly  wrong  in  that  finding.  There  is  no  differ- 
ence between  a  cost-book  mine  and  any  other 
mine.  Under  the  Income  Tax  Act  1842,  s.  60, 
sched.  A.,  r.  3  (2),  mines  are  to  be  assessed  for  the 
purposes  of  this  taxation  on  the  average  profite  of 
the  five  preceding  years,  and  sect.  159  says  that 
no  deductions  are  to  be  allowed  except  such  as  are 
specified  in  the  Act,  and  sect.  100  (sched.  D.,  r.  3) 
says  that  no  sum  shall  be  deducted  or  set  against 
profits  or  gains  for  (amongst  other  things) 
'•  repairs,"  "  nor  for  aaj  sum  employed  or  inten&d 
to  be  employed  as  capital  in  such  ti-ade,  manufac- 
ture, adventure,  or  concern,  nor  for  any  capital 
employed  in  improvement  of  premises  occupied 
for  the  purposes  of  such  trade,  manufacture, 
adventure,  or  concern."  Even  without  that  rule 
of  sched.  D.  it  seems  to  me  that  whatever  is 
really  capital  cannot  be  deducted  before  arriving 
at  the  amount  that  is  to  be  treated  as  profit. 
Then  the  Coltne»s  case  (ubi  sup.)  clearly  estab- 
lishes that  the  mine  owner  cannot  deduct  for 
expenditure  in  the  nature  of  capital  expenditure 
incurred  in  former  years,  although  the  value  of 
that  expenditure  may  have  been  exhausted  in  the 
process  of  making  the  profite  within  the  period  of 
assessment.  Then  in  Addie'a  case  {ubi  sup.) 
the  court,  in  giving  their  judgment,  appear  to  me 
to  lay  it  down  that  the  same  rule  applies  to  capital 
expended  within  the  year  of  assessment,  and  the 
real  question  is :  Is  the  expenditure  in  respect  of 
which  a  deduction  is  sought  to  be  made  capital  or 
not  ?    That  must,  or  may  to  a  great  extent,  be  a 
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qneation  of  fact.  One  can  yery  well  imagine  casea 
of  mines  where  the  minerals  ulj  at  shallow  depths 
and  where  it  was  necessary  to  open  them  out 
frequentlT  by  shallow  shafts,  and,  in  such  cases, 
it  well  might  be  that  the  sinking  of  shafts  would 
be  proper^  treated  as  part  of  the  ordinary  work- 
ing expenditure.  On  the  other  hand,  there  might 
be  cases,  sach  as  I  suppose  the  present  is,  where  a 
large  area  of  ffronna.  nas  been  worked  from  one 
shut,  and  it  is  apprehended  that  it  will  soon 
become  impossible  to  work  any  further  from  that 
shaft,  and  a  new  mine,  so  to  speak,  must  be 
opened  by  a  new  shaft  altogether.  That,  I  appre- 
hend, is  this  case ;  but  Mr.  Pollard  says  it  is  not, 
and  that  he  is  prepared  with  an  affidavit  to 
prove  that  it  is  not.  As  I  understand,  he  is  pre- 
pared to  show  that  the  works  for  which  this 
expenditure  was  incurred  were  in  theory,  at  any 
rate,  works  which  conduced  to  the  making  of  the 
profit  in  the  period  of  assessment ;  and,  if  so,  I 
think  he  ought  to  be  allowed  to  raise  that  point  as 
a  question  of  the  quantum  of  assessment.  The 
case  may  go  back  for  that  purpose,  as  also  on  the 
question  of  whether  in  point  of  fact  in  this 
particular  mine  the  sinking  of  a  new  shaft,  such 
as  this  is,  would  be  so  frequently  and  ordinarily 
neoessaiy  as  to  be  part  of  the  ordinary  working 
expenditure,  and  whether,  but  for  such  expendi- 
ture, the  mine  would  have  been  shut  down  within 
the  period  of  assessment. 

Collins,  J. — I  am  of  the  same  opinion.  I 
think  the  n>ecial  way  in  which  cost-book  mines 
keep  their  books  and  raise  their  money,  which 
they  spend  for  the  purposes  of  their  adventure, 
can  make  no  difference  whatever  in  the  question 
of  what  is  the  real  nature  of  expenditure  in  a 
given  case.  Is  it  capital  expen£ture,  or  is  it 
working  expenses  P  That  is  the  point  which  the 
commissioners  appear  to  have  decided  in  this 
case,  and  that  is  the  point  that  they  appear  to 
have  raised  for  our  opinion.  I  have  no  hesitation 
in  saying  that  I  think  that  their  view  on  that 
part  of  Uie  case  was  wrong.  As  to  the  facts  of 
the  case,  I  think,  having  regard  to  the  reservation 
of  opinion  of  Lord  Gauns  and  Lord  Blackburn 
in  the  Coltneai  case  (ubi  lup.),  it  is  desirable  that 
tiie  case  should  go  back,  in  order  that  the  facts  as 
to  what  was  accomplished  by  the  sinking  .of  this 
shaft,  and  what  was  intended  to  be  accomplished 
by  it,  should  be  more  specifically  found.  It  seems 
to  me  that,  on  the  auutority  of  Addie's  case  {ubi 
tup.),  prima  facie,  expenditure  in  sinking  a  shaft 
would  be  capital  expenditure,  and  one  uierefore 
which  could  not  form  the  subject-matter  of  deduc- 
tion in  assessing  the  annnaf  value ;  but  I  agree 
with  what  my  learned  brother  has  said,  that  it  is 
possible  to  conceive  cases  in  which  the  making  of 
a  shaft,  having  r^ard  to  the  lie  of  the  minerals 
and  the  very  small  length  of  the  shaft,  might  be 
described  as  working  expenditure.  It  must  be  a 
question  of  fact  whether  that  is  so  in  a  given 
case.  I  think,  therefore,  that  this  case  ought 
to  go  back  in  order  that  these  facta  may  be 
ascertiuned. 

Appeal  allowed  with  costs  ;  ease  to  go  hack  to 
the  Commissioners  to  find  the  actual  facts 
as  to  the  expenditure. 

Solicitor  for  the  Crown,  The  Solicitor  of  Inland 
JRevenue. 

Solicitors  for  the  respondents,  Bobbins,  Billing, 
and  Co.,  for  i^anteU  and  Thomas,  Camborne. 


Thursday,  Nov.  22, 1894. 

(Before  Wright  and  Golukb,  JJ.) 

Lord  Mobttn  (app.)   v.    Lohdon  (Surveyor  of 
Taxes)  (reap.),  (a) 

Income  tax  —  Fines  for  renewals  of  leeues  — 
Temporary  depom't  in  bank  producing  interest— 
"Produettve  capital"  —  Exemption  of  such 
temporary  deposits  from  assessment — Income 
Tax  Act  1842  (5  £  6  Vict.  e.  35),  *.  60,  eched.  A., 
r.  2,  head  5. 

The  Income  Tax  Act  1842  («.  60,  sehed.  A.,  r.  3 
(5)  renders  chargeable  fines  received  in  con- 
sideration of  any  demise  of  lands,  subject  to  the 
proviso  that,  in  ease  the  party  chargeable  shall 
prove  to  the  satisfaction  of  the  eommitsumen 
that  such  fines  have  been  applied  cu  produeUve 
capital  on  which  a  profit  nas  arisen,  othermse 
ctCargeable  under  the  Act  for  the  year  of  assess- 
ment, the  commissioners  may  diteharge  tkt 
amount  so  applied  from  the  profiia  ZioUe  U> 
assessment. 

Held,  that  a  temporary  deposit  in  a  bank  of  fines 
received  for  renewau  of  leases,  producing  interest 
for  the  year  of  assessment,  it  not  an  a^^ieation 
of  such  fines  as  "productive  capital  on  whith  a 
profit  MS  arisen "  within  the  meaning  of  the 
proviso,  and  that  such  temporary  deposits  an 
therefore  not  exemptfrom  assessment. 

Case  stated  by  Income  Tax  Gommissionera  left 
the  division  of  Conway  in  the  county  of  Carnarvon. 
The  appellant  appealed  against  an  assessmest 
under  schedule  A.  in  reapeat  of  fines  nude 
according  to  the  provisions  of  the  Income  Tax 
Act  1842  (5  &  6  Vict.  o.  35),  s.  60,  ached.  A, 
r.  2,  head  5. 

The  section  provides  that  amongst  tlie  matteit 
made  chargeable  thereby  shall  be  included : 

All  fines  received  in  ocmaideration  of  any  demitacf 
bmdi  or  tenements  (not  being  parod  of  a  maiiflr  at 
royalty  demisable  by  the  onstom  tiieieof)  on  the  amoaiit 
so  received  within  the  year  preoedingr  by,  or  on  aaoaant 
of,  the  party  ;  provided  that  in  case  the  party  chargeable 
shall  prove  to  the  satisfaction  of  the  oommisaioners  that 
snoh  fines  or  any  part  thereof  have  been  ^>plied  u 
productive  capital  on  which  a  profit  has  arisen  or  will 
arise  otherwise  chartreable  nnder  this  Act,  for  the  ;«sr 
in  which  the  assessment  shall  be  made,  it  shall  b« 
lawful  for  the  said  commissioners  to  discharge  the 
amount  so  applied  from  the  profits  liable  to  asseesmeDt 
nnder  this  rule. 

During  the  year  1890-1891,  the  appellant.  Lord 
Mostyn,  who  is  tenant  for  life  under  the  will  of 
his  late  father  of  certain  freehold  property  which 
is  let  upon  leases  which  are  renewable  npcn 
payment  by  the  lessees  of  certain  prescrioed 
fines,  as  such  tenant  for  life  granted  renewals  of 
certain  leases,  and  upon  such  renewals  received,  sa 
agent  for  the  trustees  of  the  will,  fines  amounting 
to  17952.  from  the  lessees,  of  which  a  portion 
amounting  to  9062.  was  placed  upon  deposit  at  the 
London  and  Westminster  Bank  in  the  names  <i 
the  trustees,  and  remained  on  such  deposit  until 
the  end  of  the  financial  year  en^g  in  April  1^ 

Interest  on  some  of  such  deposits,  together  with 
other  deposits,  was  paid  to  the  trustees  by  the 
bank  up  to  April  1S91,  amounting  to  442.,  upon 
which  Lord  Mostyn  ag^«ed  to  pay  income  Ui; 
but  he  contended  tha^  as  the  fines  in  questioo, 
amoonting  to  9062.,  had  been  so  placed  on  depoat. 

(•)  BsporMd  bj  W.  W.  Obb,  Ks((.,  BsRlatsr«»jA«- 


Digitized  by 


Google 


Peb.  2,  1895.] 

THE  LAW  TIMES.                           [Vd.  LXXI.-761 

Q.B.  Bit.] 

LoBD  HosTTN  (app.)  «.  LoKDOir  (Surveyor  of  Taxes)  (reap.).           [Q^.  DiT. 

producing  (the  said  amount  of)  interest  for  tlie 
year  of  assessment,  the  said  fines  had  been  applied 
as  productive  capital,  on  which  a  profit  had  arisen 
otherwise  chargeable  under  the  Income  Tax  Acts 
within  the  operation  and  effect  of  the  proviso  to 
the  above  section  of  the  Act  of  1842,  and  tiiat  the 
eommissioners  should,  in  accordance  with  such 
proviso,  discharge  the  amount  so  applied  from 
the  profits  liable  to  assessment. 

The  appellant  stated  at  the  hearing  that,  under 
the  will,  aJl  fines  on  renewals  of  leases  should, 
after  payment  of  debts  and  reduction  of  mort- 
gages, be  invested  or  expended  in  the  purchase  of 
^eehold,  copyhold,  or  leasehold  property,  and  that 
tlie  tenant  for  life  therefore  received  and  must 
apply  such  fines  as  capital,  and  had  no  power  to 
appropriate  them  to  his  own  use,  or  in  any  way 
utilise  them  as  income. 

The  fines  are  placed  in  the  banlc  temporarily  on 
deposit  as  received,  and  remain  there  until  required 
for  permanent  investment. 

It  was  contended  by  the  surveyor  of  taxes  that 
the  placing  of  money  in  a  bank  on  deposit  was 
not  an  application  as  productive  capital  within 
the  meaning  of  the  Act,  the  appellaiit  having 
admitted  tlmt  the  money  was  only  placed  in  the 
bank  temporarily  until  such  time  as  it  was 
required  for  permanent  investment. 

The  commissioners  were  of  opinion  that  the 
assessment  should  be  confirmed,  and  they  con- 
firmed the  same  accordingly. 

The  question  for  the  opinion  of  the  court  is, 
whether  the  respective  amounts  placed  on  deposit 
as  stated  have  been  applied  as  productive  capital 
on  which  a  profit  has  arisen  otherwise  chargeable 
under  the  Income  Tax  Acts,  within  the  meaning 
of  the  proviso. 

P<Mard  for  the  appellant. — The  fines  received 
here  are  not  received  by  the  appellant  in  such  a 
manner  as  to  make  him  chargeable.  The  Sth 
sub-section  applies  to  fines  received  "by  or  on 
account  of  the  party ;"  but  the  case  states  that 
tiiese  fines  are  not  received  by  the  appellaat  for 
his  own  use,  but  are  received  by  him  for  the 
trustees,  and  are  lodged  in  the  bank  not  in  his 
own  name,  but  in  the  name  of  the  trustees,  and, 
therefore,  they  are  not  fines  received  "by  or  on 
account  of  the  party."  The  first  point,  therefore, 
is  that  the  appellant  is  not  chargeable  at  all,  and 
tbis  is  further  shown  by  the  words  used  after- 
wards, "  by  the  party  chargeable."  It  is  the 
trustees  who  are  assessable  here,  if  any  persons 
are  assessable,  as  they  are  the  persons  on  whose 
account  the  fines  are  received.  But  even  if  the 
appellant  is  assessable  in  respect  of  fines  under 
the  earlier  part  of  the  section,  with  regard  to  these 
fines  he  clearly  comes  within  the  exemption  in 
the  proviso.  The  proviso  itself  defines  what  is  an 
application  as  productive  capital,  and  it  defines  it 
as  an  application  as  productive  capital  on  which  a 
profit  has  arisen  chargeable  under  this  Act.  The 
placing  of  this  9062.  in  the  bank  is  an  application 
of  the  sum  as  productive  capital,  because  on  that 
implication  of  the  money  a  profit,  namely  the 
-441.  interest,  has  arisen,  on  which  the  appellant 
has  already  paid  income  tax  under  the  Act. 
We  therefore  come  within  the  very  words  of 
the  proviso,  otherwise  we  should  be  taxed  twice 
withm  the  same  year  of  assessment,  as  the 
Grown  asks  us  to  pay  not  only  on  the  9062.  placed 
in  the  bank,  but  also  on  the  interest  whicn  this 


sum  has  produced.  If  this  is  capital  it  has  been 
applied  in  such  a  way  as  to  make  it  productive 
capital  within  the  meaning  of  the  proviso,  and  it 
is  therefore  exempt. 

Lockvjood,  Q.C.  (S-G.)  {Bandkwerta  with  him) 
for  the  Crown.  —  The  only  question  for  con- 
sideration here  is,  whether  this  sum  has  been 
applied  as  productive  capital  within  the  proviso. 
If  the  contention  for  the  appellant  is  correct,  then 
it  would  follow  that  sums  received  in  this  manner 
have  only  to  be  lent — and  this  is  nothing  more 
than  a  loan — ^to  some  other  person,  it  may  be 
for  a  single  day  only,  and  then  the  person  so 
lending  it  would  thereby  exempt  it  from  the 
operation  of  the  statute.  That  would  be  an 
absurd  proposition,  but  it  is  the  logical  result  of 
the  appellant's  contention.  There  is  no  decision 
on  the  point,  and  there  is  no  similar  statute  to 
help  us  in  construing  the  present  one.  I 
submit  that  the  meaning  of  the  proviso  is  that 
there  must  be  an  investment  of  the  money  in  pro- 
perty, and  that  the  money  so  invested  must  result 
m  a  profit.  But  in  this  case  there  is  a  mere  tem- 
porary user  of  the  money,  and  it  is  not  an  applica- 
tion of  the  money  as  productive  capital  when  it  is 
lent  to  the  bank,  although  at  interest ;  but  if  it  is 
used  (say)  in  the  improvement  of  a  farm,  then  it  is 
productive  capital.  It  is  not  open  to  the  appel- 
lant to  say  that  this  deposit  with  the  bank  brings 
the  transaction  within  the  provisions  of  the 
Act  because  at  some  future  time  the  money 
may  be  used  as  is  prescribed  in  the  exemption. 
[WsiOHT,  J. — The  words  of  the  proviso  are,  " it 
shall  be  lawful  for  the  commissioners  to  discharge 
the  amount ; ''  that  would  seem  to  show  that  the 
commissioners  have  a  discretion  in  the  matter.} 
Application  as  productive  capital  is  an  applica- 
tion of  capital  which  calls  into  existence  or  creates 
some  additional  property :  something  in  excess  of 
what  existed  before.  The  lending  of  money  to  A., 
B.,  or  C.  is  not  an  application  as  productive 
capital,  as  it  does  not  produce  anjrthing ;  it 
merely  transfers  the  money  to  some  other  person 
who  may  apply  it  for  productive  purposes.  The 
application  contemplated  is  an  immediate  applica- 
tion as  productive  c'apital.  The  money  must  be 
applied  by  the  person  directly,  and  it  must  result 
in  profit  to  the  person  who  is  called  on  to  apply 
it.  Any  other  construction  would  lead  to  an 
absui-d  result  that  a  person  has  only  to  lend  money 
for  a  day,  and  then  the  proviso  would  apply,  and 
the  sum  be  exempted  from  liability.  That  is  all 
that  has  been  done  here,  as  the  money  was  placed 
on  deposit  in  the  bank  temporarily.  It  is  clear 
that  what  the  statute  meant  was,  that  these  fines 
should  be  applied  for  increasing  the  value  of  the 
property  leased. 
Pollard  in  reply. 

Wkioht,  J. — On  the  question  in  this  case  I 
think  that  this  appeal  fails.  I  very  much  doubt 
whether  the  provision  of  the  rule  in  question — 
sect.  60,  sched.  A.,  r.  2  (5) — does  more  than  give 
the  commissioners  a  discretionary  power ;  discre- 
tionary on  the  facts  and  discretionary  as  to  how 
far  they  will  act  on  their  findings.  But  I  do  not 
think  ifis  necessary  to  decide  that  further  than 
this,  that  in  my  judgment,  even  if  the  commis- 
sioners were  wrong,  1  do  not  think  that  they  are 
iMfally  obliged  to  allow  the  whole  of  the  amount 
which  may  have  been  applied  as  productive 
capitaL     The  general  ground  upon  which  I  think 
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the  case  ouf^ht  to  be  decided  is  this  :  The  words  of 
the  proviso  are  these,  ''provided  that  in  case  the 
party  chargeable  shall  prove  to  the  satisfaction  of 
the  oommiasionerB  that  such  fines  or  any  part 
have  been  applied  as  productive  capital  on  which  a 
profit  has  arisen,  &c.  I  think  those  words,  read 
fairly  according  to  the  ordinary  use  of  language, 
imply  something  more  than  a  mere  temporary 
deposit  at  a  bank.  The  first  word  of  importance 
is  the  word  "  applied."  I  cannot  help  thinking 
that  the  section  means  by  the  word  "  applied " 
something  more  than  a  temporary  deposit — a 
deposit  found  to  be  temporary,  and  therefore  found 
to  De  not  yet  applied,  but  held  in  suspense  for  the 
purpose  of  future  application.  Then,  again,  I 
hardly  think  that  a  temporary  deposit  at  a  btink 
can  be  regarded  as  an  application  of  productive 
capital.  I  think  the  word  "  capital "  itself  rather 
pomts  to  something  which  is  to  be  in  its  applica- 
tion a  source  of  income  not  merely  by  way  of  loan. 
I  do  not  know  how  to  express  it  better ;  the  con- 
tention may  be  too  refined,  but  it  seems  to  me  that 
we  should  not  expect  such  language  to  be  need 
with  reference  to  a  temporary  deposit  at  a  bank. 
Then,  again,  I  think  the  word  " productive"  is  not 
properly  applied  in  this  context  and  in  this  section 
to  that  kmd  of  productiveness  which  money  on 
deposit  at  a  bank  has.  I  think,  on  the  whole,  that 
the  word  "  applied  "  appears  to  be  the  one  which 
is  most  inconsistent  with  the  appellant's  construc- 
tion. I  think,  therefore,  that  it  is  not  made  out 
that  the  j^roviso  applies  to  this  case,  and  that  the 
appeal  fails. 

Collins,  J. — ^I  am  of  the  same  opinion.  I  must 
admit  that  I  find  it  absolutely  impossible  to  define 
what  the  Legislature  did  intend  by  this  provision. 
I  am,  however,  able  to  come  to  a  pretty  clear  con- 
clusion that  they  could  not  have  meant  to  include 
a  temporary  deposit  in  a  bank  as  coming  under 
the  designation  of  money  "  applied  as  productive 
capital  on  which  a  profit  has  arisen."  I  think  at 
least  there  must  be  some  element  of  permanence 
about  the  application,  and  that  where  money  is 
merely  held  in  suspense,  as  has  been  said — which 
indicates  that  the  person  placing  it  there  has  not 
himself  made  uj>  nis  mind  that  he  is  going  to 
invest  or  apply  it — where  it  is  merely  held  in 
suspense  until  he  has  made  up  his  mind  how  be  is 
going  to  deal  with  it,  I  do  not  think  that  can  in 
any  sense  1^  said  to  be  "  applied  as  productive 
capital."     For  these  reasons  I  agree  that  this 

appeal  fails.  .         ,  , .  , 

"^^  Appeal  di8m.i88ed. 

Solicitors  for  the  appellant,  Hulberts  and 
Hustey. 

Solicitor  for  the  Crown,  The  Solicitor  of  Inland 
Revenue. 


Tuesday,  Dee.  4, 1894. 
(Before  WRiaHT,  J.) 
Gill  and  othees  v.  Edouin.(o) 
Nuisance — Adjoining    oteners — Damage    5y   over- 
floip  of  rain-water — Ordinary  user  of  premises 
— Provision  for  escape   of  water  for  common 
benefit — Liability  of  adjoining  owner. 
An  fincovered  area  belonging  to  the  defendant  and 
inclosed  on  two  sides  by  his  premises,  on  another 
side  by  the  plaintiff's  hotue,  and  on  the  fourth 
(a)  BeportM  bjr  W.  W.  0«R,  Esq.,  BuTiBt«vi»-Law! 


tide  by  another  houte,  vm*  covered  by  the  defen- 
dant with  a  flat  roof,  in  one  comer  of  which  tea* 
a  guUy  or  hole  for  the  escape  of  rain-teater  fron 
the  adjoining  roofs.  The  plaintiff  had  the  right 
of  discharging  rain-water  from  hit  roof  on  to 
this  flat  ro€f,  and  thenee  the  water  escaped 
through  the  gvJly  down  another  pipe  into  the 
area,  and  so  into  the  defendant's  dmin.  The 
defendant  had  not  in  fact  attended  to  or  deanted 
the  roof  or  guUy,  ana  no  complaint  of  their  con- 
dition had  been  made  to  him,  and  there  teas  no 
access  to  the  roof  from  his  premises.  In  conse- 
quence of  an  oMtrucfton  of  the  vuAUh  of  the 
gully  the  rain-water  accumulated  on  the  flat  rocf, 
leaked  into  the  plaintiffs  premises,  and  damaged 
the  same. 
Held,  that,  in  the  absence  of  negligence,  the  defen- 
dant was  not  liable  for  the  damage,  on  the 
ground  that  he  did  no  more  than  was  ordinary 
and  reasonable  in  conducting  his  ovm  rain-water 
from  the  roof  to  the  gully,  and  also  upon  the 
ground  that  the  provision  of  the  gully  was  for 
the  common  benefit. 

FuBTHEK  consideration  by  Wright,  J.,  in  an 
action  tried  by  him  without  a  jory,  the  claim 
being  for  damages  from  nuisance  by  water  from 
the  defendant's  premises  overflowing  on  to  the 
plaintiff's  premises,  and  for  an  injunction. 

The  plaintiff  Gill,  whs  the  proprietor  of  a  news- 
paper, which  he  published  at  No.  170,  Strand,  and 
the  other  plaintiffs  were  the  lessees  and  occupiers 
of  the  premises  No.  170,  Strand.  The  defendant 
was  the  lessee  and  occupier  of  the  Strand  Theatre, 
adjoining  No.  170,  Strand. 

The  following  statement  of  the  facts  is  taken 
from  the  written  jndgment  of  the  learned 
judge : 

Prior  to  the  year  1882  there  existed  at  the  rear 
of  the  Strand  Theatre  a  small  area  open  to  the 
sky,  inclosed  on  two  sides  by  the  buildings  of  the 
theati-e,  on  another  aide  by  the  plaintiff's  house, 
on  the  fourth  side  by  the  house  of  a  Mr.  Swan- 
borough.  The  soil  of  the  area  belonged  to  the 
defendant's  predecessor  in  title,  but  the  plaintiffs 
and  Mr.  Swanborough  each  had  the  rignt  of  dis- 
charging rain-water  from  their  adjoining  roofs 
down  gutter  pipes  fixed  to  their  respective  walls, 
into  a  gully  in  the  floor  of  the  area,  and  so  into  & 
drain  or  sewer  belonging  to  the  defendant. 

In  1882  the  defendant's  predecessor  proceeded 
to  cover  the  area  with  a  flat  roof.  A  dispute  arose 
with  the  plaintiffs,  who  alleged  obstruction  of 
lights,  and  the  dispute  was  settled  by  a  deed  of 
compromise  dated  Nov.  1882,  whereby  the  plain- 
tiffs consented  to  the  obstruction  of  certain  of 
their  rights,  obtaining  in  return  a  right  to  the 
exclusive  use  of  the  area  for  a  height  of  seven 
feet  from  its  floor.  The  defendant's  predecessor 
thereupon  completed  the  covering  in  of  the  area. 
In  so  doing  it  does  not  appear  that  he  interfered 
in  any  way  with  the  arrangements  as  to  rain- 
water, except  that  he  provided  for  its  escape  into 
a  gully  or  hole  in  one  comer  of  the  new  roof,  and 
so  down  a  pipe  into  the  same  drain  as  before: 
The  roof  of  the  area  at  the  place  in  question  then 
became,  so  to  speak,  a  tank  of  a  few  square  feet 
area,  and  a  foot  or  more  from  each  of  those 
premises,  and  the  water  so  discharged  escaped 
down  the  gully  or  hole  into  the  accustomed  diauu 

There  was  some  evidence  that  the  gully  or  bote 
was  inconveniently  placed,  but  there  was  no  eri- 
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dence  sufficient  to  establisb  negligent  or  improper 
construction.  The  pipes  which  bring  the  rain- 
water from  the  roofs  of  those  premises  are  of 
different  diameters,  the  pipe  from  the  defendant's 
roofs  being  smaller  than  either  of  the  other  pipes, 
but,  according  to  the  evidence  and  photographs, 
other  rain-water  of  unknown  quantity  from  the 
defendant's  roofs  would  reach  the  gullj  without 
passing  through  any  pipes.  There  is  no  access  to 
the  roof  in  question  from  either  the  plaintiffs'  or 
the  defendant's  premises  except  through  windows 
and  with  the  help  of  a  ladder.  There  is  con- 
venient access  from  Swanborough's  premises  by  a 
door.  The  roof  in  question  was  in  fact  used  by 
Swanborough,  apparently  with  the  defendant's 
acquiescence,  to  keep  a  few  flower  pots,  &c.,  upon. 
It  had  not,  according  to  the  evidence,  been  cleansed 
or  attended  to  by  the  defendant  since  1882.  It 
had  from  time  to  time  since  1882  been  cleansed 
by  the  defendant's  porter  at  the  request  of  and 
for  the  benefit  of  Swanborough,  who  had  paid  the 
defendant's  porter  for  cleaning  it.  Shortly  before 
the  date  of  the  occasion  which  gave  rise  to  this 
action  the  defendant's  porter  had,  at  Swan- 
borough's  request,  and  for  payment  by  him,  gone 
on  to  the  roof  to  remove  an  obstruction  to  the 
escape  of  rain-water,  and  had  found  an  accumula- 
tion of  about  three  gallons  caused  by  a  stoppage 
of  the  g:ully  by  some  paper  and  a  stick.  The  roof 
and  any  accumulation  of  water  upon  it  could  be 
seen  from  the  plaintiffs'  windows  and  from  Swan- 
borough's  premises,  but  not  without  intentional 
observation  from  the  defendant's  premises. 

No  complaint  of  the  condition  of  the  roof  or 
gully  had  ever  been  made  to  the  defendant,  or  his 
servant,  except  as  before  mentioned. 

On  the  ni^t  of  the  17th  Oct.  rain  fell,  not  in 
any  extraordmaiy  quantity.  On  the  morning  of  the 
18th  water  was  found  leaking  into  the  plaintiffs' 
premises  through  a  window,  flie  bottom  of  which 
adjoined  the  roof  in  question,  and  it  was  found 
that  water  had  accumulated  on  the  roof,  and  had 
filled  the  sort  of  tank  f  onned  by  the  roof  there. 
The  accumulation  was  the  result  of  an  obstruc- 
tion of  the  mouth  of  the  gully  by  paper  or  other 
substances.  Damage  was  done  to  the  plaintiffs' 
goods  to  an  extent  which  the  learned  judge  assessed 
at  30i.,  and  the  question  was  whether  the  defendant 
is  liable  to  the  plaintiffs  for  this  damage. 

F.  B.  T.  Badcliffe  for  the  plaintiffs. 
H.  G.  Farrant  for  the  defendant. 

Dee.  4. — Wright,  J.  read  the  following  judg- 
ment : — [His  Lordship  stated  the  facts  as  set  out 
and  proceeded :  J  :  I  apprehend  that  the  prima  facie 
rule  governing  the  case  is  to  be  gathered  from 
R\dands  V.  Fletcher  (19  L.  T.  Rep.  220  ;  L.  Bep. 
3  H.  of  L.  330),  Hurdman  v.  The  North-Eattern, 
Bailway  Company  (38  L.  T.  Bep.  339;  SC.P.Div. 
168),  Anderson  v.  Oppenheimer  (5  Q.  B.  Div.  602), 
Broder  v.  Saillard  (2  Ch.  Div.  692),  Humphreys  v. 
Cousins  (36  L.  T.  Rep.  180 ;  2  C.  P.  Div.  239),  and 
18,  that  an  occupier  of  land  has  prima  facie  an 
absolute  proprietary  right  not  to  have  his  premises 
invaded  by  injurious  matter  coming  from  his 
neighbour's  land,  otherwise  than  in  the  coarse  of 
nature,  without  i-eference  to  wilfulness  or  negli- 
gence. This  primd  facie  right,  however,  is  subject 
to  qualifications  or  exceptions.  One  of  them  may 
he,  ^  that  the  defendant  may  excuse  himself  by 
^ying  that  the  damage  resulted  from  the  act  or 
It  of  some  third  person.    A  second  is  recog- 


nised in  Bylands  v.  Fletcher  (uM  tup.),  and  is  that, 
where  a  man  uses  his  land  in  the  ordinary  and 
reasonable  manner  of  use,  and  damage  happens 
to  his  neighbour  without  wilfulness  or  negligence, 
no  action  lies.    A  third  is  where,  althougn  tiie 
defendant  has  brought  the  injurious  matter  upon 
his  land,  and  therefore  is  not  within  the  second 
exception,  yet  the  plaintiff  has  consented  to  what 
the  defendant  did.    For  example,  if  the  plaintiff 
consented    to   the    defendant    collecting    water 
on  the   defendant's  land,  the  defendant  is  not 
liable    for    the    consequences    in    the    absence 
of   negligence;    and   this  doctrine   is  extended 
by  Bramwell,  B.,  in  Carstairt  v.  Taylor  (L.  Bep. 
6  Ex.  217),    to   the   case  where  the  collection 
of   the  water  or    other  cause  of    damage    was. 
for   the   common   benefit.     A  fourth  exception 
has   been    made    in    Boss  v.  Fedden   (26   L.   T. 
Rep.  966 ;  L.  Bep.  7  Q.  B.  661),  where  the  plain, 
tiff  had  taken  a  floor  in  a  house,  and  it  was  held 
that  he  took   the  premises    as   they  were,   and 
subject  to  the  ordinary  risks  arising  from  the  use 
of  the  rest  of  the  house  as  it  stood,  and  conse- 
quently could  not  recover  against  the  occupier  of 
an  upper  floor  for  damage  done  by  water  escaping- 
from  a  closet  on  the  defendant's  floor,  there  being 
no  negligence  on  the  defendant's  pajrt :  (compare 
Anderson  v.  Oppenheimer  {ubi  sup.)     There  may 
be  some  other  exceptions.    In  the  present  case  I 
think  that,  in  the  absence  of  negligence,  the  defen- 
dant is  within  both  the  second  and  the  third 
exceptions.    He  did  no  moi-e  than  what  was  ordi- 
nary and  reasonable  in  conducting  his  own  water 
from  the  roof  to  the  gully,  and  the  provision  of 
the  gully  at  the  place  wnere  it  was  was  for  the  com- 
mon benefit  and  impliedly,  and  I  should  also  infer 
actually,  attended  to  by  the  plaintiffs.    The  de- 
fendant, therefore,  is  not  liable  unless  upon  proof 
of  negligence  causing  the  damage,  and  I  see  no 
sufficient  e^adence  of  such  negligence.    The  only 
negligence  which  can  be  suggested  is  the  omission 
to  examine  the  gutter.    It  did  not  appear  that 
the  defendant  ever  did  examine  or  cleanse  it.  But 
no  previous  trouble  had  occurred  to  his  know- 
ledge, nor  had  there  been  anything  to  call  the 
defendant's  attention  to  the  matter.    I  am  not 
prepai-ed  to  say  as  a  matter  of  law,  or  as  a 
matter  of  fact,  in  the   absence  of   express  evi- 
dence, that  a  periodical  inspection  ought  to  have 
been  made,  or  that,  if  it  had  been  made,  it  would, 
have  prevented  this  occurrence.   For  these  reasona 
I  think  that  there  must  be  judgment  for  the 
defendant  with  costs. 

Judgment  for  the  defendant  with  costs. 
SoUcitors  for  the  plaintiffs,  Powell  and  Ooodale, 
Solicitor  for  the  defendant,  B.  W.  Bobinson. 


Nov.  22  and  23, 1894. 
(Before  Wbioht  and  Collis,  JJ.) 
Sweetmeat  Automatic  Delitebt  Company 
Limited  v.  Cohmissionebs  of  Inland  Be- 

VENTJB. 

Jones  v.  Same,  (a) 

Bevenue — Stamp  duty — Stamp  Act  1891  (54  &  SS 
Vict.  c.  39) — '•  Bond,  covenant,  or  instriimeiU  of 
any  kind  whatsoever  " — "  Secwrity  " — "  Lease  or 
tack." 

In  the  first  case,  the  appellants  entered  into  an 

(a)  Beported  by  W.  H.  HOBSFALL.  Esq.,  Barrlster-ikULaw. 
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agreement  to  pay  a  yearly  rent  of  30001., payable 

giMiWerly,  to  a  railway  company  for  the  right  of 

placing  a  specified  number  of  their  maehinee  in 

the  etatione  of  the  railway  company.    Either  the 

appeUanti  or  the  railway  company  were  to  be  at 

Iwerty  to  put  an  end  to  the  agreement  by  three 

ntonthe'  notice  in  writing. 

Jn  the  second  case,  the  appellant,  a  theatrical  and 

muMcal  agent,  entered  into  an  agreement  by 

which  a  telaahone  company  agreed  to  establish 

and  maintain  for  her  tislephonic  communication 

from  her  head  office  to  her  branch  offiices,  and  to 

a  large  number  of  theatres,  hotels,  and  other 

places.      The  appellant  covenanted   to  pay   by 

quarterly  instalments  the  annttal  sum  0/ 111.  Ss. 

per  line,  the  minimum  amount  to  be  payable 

\eing  calculated  on  the  rent  of  forty-five  lines, 

being  5062.  5«.  per  annum.     The  agreement  was 

to  be  in  force  for  ten  years,  and  thereafter  from 

year  to  year  determinable  by  either  party  on 

three  months'  notice. 

Held,  that  neither  of  these  instruments  was  a  lease 

or  tack,  but  that  they  were  securities  for  the 

payment  of  sums  of  money  at  stated  penodefor 

an  indefinite  period,  and  were  therefore  charge^ 

able  with  stamp  duty  at  the  rate  of  2s.  6d.  for 

every  52.  payable  by  the   appellants    in   eaefc 

ease. 

Thebk  were  two  cases  stated  by  the  Gommiasioner 

of  Inland  Berenne,  pursuant  to  sect.  13  of  the 

Stamp  Act  1891  (54  &  55  Yict.  c.  39). 

The  Stamp  Act  1891  provides : 

Seot.  1.  From  and  after  the  oommenoement  of  thU 

Act  the  itamp  dnties  to  be  ohartred  for  the  use  of  Her 

Majesty  upon  the  UTeral  inatroments  ipeoiSed  in  the 

Firat  Sohedole  to  thit  Aot  shall  be  the  MTeral  duties  is 

the  said  sohednle  speoified. 

fint  SeKedule. — Stamp  dutiei  on  instrumentt. 

Bond,  ooyenant,  or  inatniment  of  an;  kind  whatsoever, 
(1)  Being  the  only,  or  principal,  or  primary  secority  for 
any  annuity  [except  npon  the  ori^al  creation  thereof 
by  way  of  salis  or  security,  and  except  a  superannuation 
annnity],  or  for  any  sum  or  sums  of  money  at  stated 
periods,  not  being  interest  for  any  principal  sum  saonred 
by  a  dnly  stamped  instmment,  nor  rent  reserTCd  by  a 
leaae  or  tack  : 

For  a  definite  and  certain  period,  so  that  the  total 
amount  to  be  ultimately  payable  can  be  aaoertained,  the 
same  ad  valorem  duty  aa  a  bond  or  covenant  for  anch 
total  amount. 

For  the  term  of  life  or  any  other  indefinite  period — for 
every  51.  and  also  for  any  fractional  part  of  St.  of  the 
annnity  or  sum  periodically  payable,  is.  6d. 

Thk  Sweetmbat  Automatic  Dblivest  Com- 
pany Limited  v.  The  Commissioners  of 
Inland  Revenue. 

1.  On  the  30th  May  1894  an  inBtnunent  was 
presented  on  behalf  of  the  Sweetmeat  Automatic 
Delivery  Company  Limited  (hereinafter  called 
the  appellants)  to  the  Commissioners  of  Inland 
Bevenue  under  the  provisions  of  seot.  12  of  the 
Stamp  Act  1891  (54  &  55  Vict.  c.  39)  for  the 
opinion^  of  the  commisssioners  as  to  the  stamp 
duty  with  which  the  instrument  was  charge- 
able. 

2.  The  instrument  is  dated  the  28th  May  1894, 
and  is  an  agreement  under  seal  made  and  entered 
into  between  the  Great  Western  Railway  Com- 
pany (hereinafter  called  "the  company")  of  the 
one  part  and  the  appellants  of  the  other  part. 

3.  By  clause  1  of  the  agreement  the  company 


agreed  daring  the  continuance  of  the  agreement 
to  permit  the  appellants  to  place  and  maintain: 
first,  at  stations  (not  in  any  case  exceeding  300 
stations)  on  the  Great  Western  Bailway  from 
time  to  time  agreed  upon  between  the  oompany 
and  the  appellants  a  sweetmeat  automatic  dehveiy 
machine,  or  sweetmeat  automatic  deliveiT  ma- 
chines with  columns  for  cigarettes  and  matches 
at  such  stations  only  as  have  not  for  the  time 
being  any  accommodation  provided  for  refresh- 
ment ;  and  secondly,  at  stations  (not  exceeding 
in  any  case  150  stations)  on  the  Great  Western 
Railway  from  time  to  time  agreed  upon  between 
the  company  and  the  appellants,  an  antomatie 
weighing  machine  or  automatic  weighing  machines 
(not  in  any  case  exceeding  the  total  number  of 
175  machines). 

4.  By  clause  2  of  the  agreement  the  appellants 
nndertoolc  to  pay  to  the  company  in  respect  of 
the  privileges  thereby  granted  the  clear  yeariy 
rent  of  30001.,  to  be  paid  in  advance  by  equtu 
Quarterly  payments  on  the  tova  usual  quarter- 
oays,  the  first  of  which  quarterly  payments  was 
to  be  made  on  the  25th  March  1894,  upon  whidi 
day  the  agreement  should  come  into  force. 

5.  Clause  12  of  the  agreement  contained  a  pro- 
vision enabling  either  Uie  company  or  the  appel- 
lants to  determine  the  agreement  by  giving  to 
the  other  three  calendu'  months'  notice  in  writing 
expiring  at  any  time. 

o.  The  commiasioners  were  of  opinion  that  the 
instrument  was  the  only  or  principal  or  piimaiy  se- 
curity for  the  sum  of  SOOOZ.,  payable  annoally  for 
an  indefinite  period  by  four  equal  quarterly  pay- 
ments, that  such  sum  was  neither  interest  for  any 
principal  sum  secured  by  a  duly  stamped  instru- 
ment, nor  rent  reserved  by  a  lease  or  tack,  and 
that  the  instrument  was  chargeable  with  stamp 
duty  under  the  head  "  Bond,  covenant,  or  instru- 
ment of  any  kind  whatsoever."  in  the  First 
Schedule  to  the  Stamp  Act  1891  with  the  duty  of 
752.,  being  the  ad  valorem  duty  of  2s.  Gd.  for  every 
52.  of  the  30002.,  the  sum  periodically  payable  by 
the  appellants  to  the  company.  They  assessed 
the  duty  thereon  accordingly,  and  the  instrument 
has  been  stamped  in  confoi-mity  with  the  assess- 
ment. 

The  questions  for  the  opinion  of  the  court 
are:  (1)  Whether  the  instrument  is  chai^geablr 
with  the  du^  of  752.  in  accordance  with  the 
assessment  of  the  commissioners  ?  (2)  If  not^ 
with  what  duty  the  insti-ument  is  chargeable  ? 

Ralph  Bankes  (with  him  J.  E.  Bankes)  for  the 
appellants. — It  is  submitted  that  the  decision  of 
the  commissioners  was  wrong,  and  that  this  in- 
strument was  a  lease  within  the  meaning  of  the 
Stamp  Act  1891,  and  should  have  been  stamped 
as  such.  It  has  been  held  that  an  agreement 
similar  to  this  creates  a  tenancy,  and  it  is  there- 
fore a  lease : 

Taylor  v.  Overieers  of  Pendleton,  57  L.  T.  Bep.  530 ; 
19  Q.  B.  Div.  288. 
It  is  admitted  that  in  some  respects  these  machines 
occupy  a  similar  position  to  that  of  bookstaUs  st 
a  railway  station,  with  reference  to  which  it  has 
been  held  that  the  keeper  of  a  bookstall  had  no 
exclusive  occupation  of  any  portion  of  the  pls^ 
form  so  as  to  render  them  liable  to  be  rated  in 
respect  of  it : 

Smith  V.  LanAfth  AMtnment  CommiUee,  48  L  T. 
Bep.  57  i  10  Q.  B.  Div.  329. 
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Jones  v.  Cohuibsiohxbs  or  Ihlahd  Rktsntte. 

[Q.B.  DiT. 

If  this  is  not  a  lease  it  is  onl j  an  agreement  : 

ConMrvator$  of  River  Thames  t.  Commitiionen  of 
Inland  Bevenite,  56  L.  T.  Bep.  198  ;  18  Q.  B. 
Div.  279. 

The  instmment  is  not  a  aecnritj  within  the 
meanings  of  the  Act  so  as  to  be  stamped  with  this 
duty. 

Loeku>ood,8.-Q.  (with  him  SirB.  T.  Beid,  A..G. 
and  Danekwertt)  for  the  respondents. — The  deci- 
sion in  Con»erv(Uors  of  River  Thames  y.  Commit- 
aioners  of  Itdand  Revenue  {ubi  sup.)  turned  npon 
the  constraction  of  theThames  Conservancy  Acts, 
and  it  is  not  in  point  in  the  present  case.  This 
instrument  is  tinder  seal,  and  in  the  second  clause 
contains  a  covenant  on  the  part  of  the  appellants. 
In  the  schedule  of  the  Stamp  Act  1891  a  covenant 
comes  under  the  same  heacUng  as  bond,  and  this 
instrament  is  therefore  rightly  stamped  as  such, 
being  the  only  or  principal  or  primary  security : 

lAmmer  Aiphalte  Paving  Company  Limited  v.  Com- 
miisionera  of  Inland  Revenue,  26  L.  T.  Bep.  633  ; 
li.  Bep.  7  Ex.  211. 

Jones  v.  Thb  Comkibsionekb  of  Inlaitd 
Bbtenfe. 

1.  On  the  16th  July  1894  an  instrament  was 
presented  on  behalf  of  Fanny  Bebecca  Jones, 
cariying  on  business  under  the  style  or  firm  of 
Keith,  ±*row8e,  and  Go.  (hereinafter  called  the 
appellajit)  to  the  Oommissioners  of  Inland  Be- 
venne,  under  the  provisions  of  sect.  12  of  the 
Stamp  Act  1891  (54  &  55  Yict.  c.  39)  for  the 
opinion  of  the  commissioners  as  to  the  stamp 
duty  with  which  the  instrument  was  chargeable. 

2.  The  instrument  is  an  agreement  under  seal 
for  supplying  telephonic  communication,  and  is 
dated  the  1st  July  1894  It  is  made  between  the 
National  Telephone  Company  Limited  (hereinafter 
called  "the  company")  of  the  one  i)art  and  the 
appellant  of  the  other  part. 

3.  The  instrument  contains  recitals  that  the 
appellant  was  desirous  of  establishing  telephonic 
communication  from  her  head  office.  No.  48, 
Cheapside,  to  her  London  branches,  and  also  to 
Tarions  theatres,  hotels,  and  other  places,  such 
telephonic  communication  being  by  means  of 
meteUio  circuits,  and  including  telephone  instru- 
ments at  the  head  and  branch  offices,  and  that 
the  company  had  agreed  to  supply  the  means  of 
such  telephonic  communication,  and  to  maintain 
the  same  upon  the  terms  and  conditions  provided 
by  the  instrument. 

4.  By  clause  1  of  the  instrument  the  company 
undertook  to  erect  and  maintain  in  good  working 
order  the  telephonic  lines  and  apparatus. 

5.  By  clause  2  the  appellant  covenanted  to  pay 
by  quarterly  instalments  in  advance  to  the  com- 
pany for  the  use  of  the  telephonic  lines  and 
apparatus  and  for  the  telephonic  communication 
the  annual  sum  of  IIZ.  5s.  per  line  (the  minimum 
amount  to  be  payable  being  calculated  on  the 
rent  of  forty-five  lines,  that  is,  506Z.  58.  per 
annum. 

6.  By  clause  3  it  was  provided  that  the  agree- 
ment should  continue  for  a  term  of  ten  years,  and 
thereafter  from  year  to  year  determinable  by 
cither  party  giving  to  the  other  not  less  than 
three  months'  previous  notice  in  writing. 

7.  By  clause  11  power  is  given  to  the  company 
to  determine  the  agreement,  if  the  quarterly  pay- 
ments thereunder  would  at  any  time  be  in  arrear 


for  one  calendar  month,  without  prejn^ce  to  thdr 
right  to  recover  such  arrears,  and  the  company 
is  entitled  in  such  case  to  recover  as  liqui^ted 
damans,  and  not  by  way  of  penalty,  a  sum  equal 
to  the  whole  sum  which  would  have  become  pay- 
able between  such  determination,  and  the  expira- 
tion of  the  agreement  up  to,  but  not  exceeding,  a 
maximum  of  2000L 

8.  By  clause  16  provision  is  made  for  connecting^ 
other  places  with  the  appellant's  head  of&ce  at 
the  rate  thereinbefore  mentioned. 

9.  The  oommissioners  were  of  opinion  that  the 
instmment  was  the  only  or  principal  or  primary 
security  for  the  sum  of  5062.  5s.  pajrable  fl.minn.11y 
for  an  indefinite  period  by  quarterly  payments, 
that  such  sum  was  neither  interest  for  any  prin- 
cipal sum  secured  by  a  duly  stamped  instrument 
nor  rent  reserved  by  a  lease  or  tack,  and  that  the 
instrument  was  chargeable  with  stamp  duty  under 
the  head  "  Bond,  covenant,  or  instrument  of  any 
kind  whatsoever"  in  the  First  Schedule  of  the 
Stamp  Act  1891  with  the  duty  of  121. 15*.,  being- 
the  ad  valorem  duty  of  2«.  6d.  for  every  52.,  and 
any  fractional  part  of  5!.,  of  the  5062.  5a.,  the  sum 
annually  payable  by  the  appellant  to  the  company, 
and  with  the  duty  of  lOs.  in  respect  of  the  un- 
certain sums  payable,  or  which  may  become  pay- 
able, over  and  above  the  5062.  5s.  per  annum. 
They  assessed  the  duly  thereon  accordingly,  and 
the  instrument  has  been  stamped  in  conformity 
with  the  assessment. 

The  questions  for  the  opinion  of  the  court 
are:  (1)  Whether  the  instrument  is  chargeable 
with  the  duties  of  122,  15«.  and  lOs.  in  accordance 
with  the  assessment  of  the  commissioners  P  (2) 
If  not,  with  what  duty  the  instrument  is  charge- 
able P 

Oore  Brovme  for  the  appellant. — This  document 
is  a  lease  or  tack.  [Collins,  J. — Can  there  be  a 
lease  of  anything  except  lands,  tenements,  and 
hereditaments P]  Yes;  there  may  be  a  lease  of 
an  easement : 

Heiumartih  v.  "Brandling,  3  Swans.  99 ; 
Otbvm  V.  Wise,  7  C.  4  P.  761. 

This  is  not  a  bond,  covenant,  or  instrument,  being 
the  only  or  principal  or  primary  security  for  an 
annuity.  Those  words  are  not  to  be  construed 
literally,  or  they  would  include  any  document  in 
which  a  person  undertook  to  pay  money  in  more 
than  one  instalment : 

Mounsey  v.  Stephenson,  7  B.  4  C.  403. 

nawikwtrU  (with  him  Sir  B.  T.  Beid,  A.-G.  and 
Lockwood,  S.-Q.)  for  the  respondents. — This  i» 
clearly  not  a  lease,  and  there  is  no  rent  reserved 
within  the  ordinary  meanins  of  those  words.  If  it 
is  held  to  be  a  lease,  every  hire  and  purchase  agree- 
ment would  have  to  be  treated  as  a  lease.  The 
decision  in  Limm^r  Asphalte  Company  Limited  v. 
Commissioners  of  Inland  Revenue  (2o  L.  T.  Bep. 
633 ;  L.  Bep.  7  Ex.  211)  is  conslusive  on  the  other 
point. 

Wkiqht,  J. — ^I  will  first  give  my  judgment  in 
the  case  that  was  last  argued  before  us.  Th» 
question  in  that  case  arises  on  a  document  by 
which  the  National  Telephone  Company  agrees 
to  put  a  musical  s^^t  in  telephonic  communica- 
tion with  a  number  of  her  hranoh  offices  and 
other  places.  It  is  a  document  executed  under 
seal,  and  the  appellant  is  therein  called  "the 
lessee,"  but  there  is  nothing  else  in  the  document 
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-which  purporte  expressly  to  treat  it  as  a  lease. 
The  telephone  company  undertook  to  establish 
and  TTiMTifjtiTi  the  telephonic  communication,  and 
the  appellant  agreed  to  pay  the  annual  sum  of 
112.  58.  per  line,  the  minimum  amount  to  be  pay- 
able being  5062.  5s.  per  annum.  This  agreement 
was  to  continue  in  force  for  ten  years,  and  there- 
after from  year  to  year,  determmable  by  either 
party  giving  to  the  other  not  less  than  three 
months'  previous  notice  in  writing.  We  hare, 
therefore,  an  agreement  under  seal  containing  a 
covenant  by  the  so-called  lessee  to  pay  the  mlni- 
mum  annuEil  sum  of  5062.  58..  and  we  have  to  con- 
sider the  provisions  of  the  Stamp  Act  1891  with 
reference  to  such  a  document.  It  appears  to  me 
that  if,  instead  of  being  a  covenant  to  pay  by  in- 
stalments the  5002.  over  ten  years,  it  had  been  a 
covenant  to  pay  50002.,  thai  it  would  have  been 
within  that  part  of  the  schedule  which  is  found 
under  the  heading,  "  Mortgage,  bond,  debenture, 
covenant,"  and  it  would  have  been  a  covenant, 
"  being  the  only  or  principal  or  primary  security 
for  the  payment  or  repayment  of  money."  I 
think  that  that  is  to  be  clearly  inferred  from  the 
judgment  of  the  court  in  Limmer  Asphalte  Paving 
Company  Limited  v.  Comm,isti<mer$  of  Inland 
Revenue  (26  L.  T.  Rep.  633 ;  L.  Rep.  7  Ex.  211). 
But  this  covenant  is  not  one  for  the  payment  of 
a  capital  sum,  but  for  the  payment  of  5002.  at 
quarterly  periods  in  each  year,  and,  therefore, 
it  does  not  fall  directly  within  the  heading 
"  Moi-tgage,  <fec.,"  to  which  I  have  referred.  Then 
there  is  the  heading,  "  Bond,  covenant,  or  instru- 
ment of  any  kind  whatsoever,"  which  appears  to 
deal  expressly  with  cases  which  would  be  within 
the  heading  "  Mortgage,  Sus.,"  if  the  sum  payable 
were  to  be  paid  in  one  amount,  but  which  are  not 
within  it  because  the  sum  is  to  be  paid  in  instal- 
ments at  stated  periods.  The  heading,  "Bond, 
■covenant,  or  instrument "  appears  to  lay  down 
the  rule  that,  if  the  instalments  are  payable  for  a 
definite  and  certain  period,  so  that  the  total  amount 
payable  can  be  ascertained,  then  the  duty  is  to  be 
assessed  according  to  the  heading  "  Mortgage, 
&c.,"  and  is  to  be  at  the  rate  of  2s.  6d.  per  cent. ; 
but  if  the  payments  are  to  extend  over  an 
indefinite  period,  the  Legislature  has  assumed 
that  the  duration  of  that  period  will  be  twenty 
years,  and  has  fixed  the  duty  at  the  rate  of 
28.  6(2.  for  every  52.  of  the  sum  payable.  I  think 
that  j>rt>na  facie  the  commissioners  were  right  in 
requiring  this  document  to  be  stamped  at  the 
latter  rate.  In  my  opinion  the  same  interpreta- 
tion must  be  put  upon  the  word  "  security  "  in 
each  of  these  headings,  and  I  think  that  the  court 
took  that  view  in  the  Limmer  A$phalte  Company 
Limited  v.  Com^missioners  of  Inland  Revenue  («bf 
tup.).  Even  if  we  are  not  bound  by  that  decision 
here,  I  think  that  the  word  "  security,"  as  used  in 
this  schedule,  does  not  mean  some  obligation 
which  is  auxiliary  to  some  other  obligation ;  but 
means  an  obligation  created  by  any  instrument. 
It  was  also  contended  on  behalf  of  the  appellant 
that  this  was  a  case  of  rent  being  reserved  by  a 
"  lease  or  tack,"  in  which  case  the  duty  would  be 
much  lower ;  but  I  do  not  think  that  that  argu- 
ment is  well  founded.  This  instrument  is  i-eally 
not  like  a  lease  at  all,  and,  even  assuming  that 
the  appellant  was  to  have  the  exclusive  use  of  the 
■wires,  _  the  provision  as  to  the  payments  to  be 
made  is  not  to  my  mind  like  a  provision  for  rent 
properly  so  called.    The  payment  is  to  be  made 


not  merely  for  the  occupation  of  the  wires  smd 
instruments,  but  for  services  to  be  rendered  by 
the  telephone  company  and  expenses  paid  by  tliem 
in  laying  down  and  maintaitiing  the  wires,  and 
for  the  use  of  the  company's  patents.  It  wonld 
be  a  misnomer  to  say  that  that  was  rent  intended 
to  be  reserved  by  a  lease  at  all.  1  also  think  that 
the  words  "  lease  or  tack,"  as  used  in  the  Stamp 
Act  refer  to  a  lease  or  tack  of  land  and  tenements. 
For  these  reasons  I  think  that  judgment  must  be 
given  for  the  Crown.  In  the  Sweetmeat  Avio- 
fnatic  Delivery  Company  v.  Comm,isaumen  aj 
Inland  Revenue  there  was  an  agreement  between 
the  appellants  and  a  railway  company  by  which 
the  appellants  were  permitted  to  place  and  main- 
tain some  of  their  machines  at  the  stations  of  the 
railway  company.  We  are  bound  by  authority  to 
hold  that  this  document  was  not  a  lease.  On  all 
other  points  this  case  is  determined  by  some  of 
the  considerations  which  have  determined  my 
judgment  in  the  other  case,  and  I  think  that  the 
document  was  a  security  for  the  payment  of 
money  for  an  indefinite  period.  The  only  diffle- 
rence  in  this  case  is  that  the  sum  payable  is 
definitely  fixed,  so  that  there  is  no  di£Sculty  as  to 
the  amount  to  be  paid.  Judgment  mnst  also  be 
for  the  Crown  in  this  case. 

Collins,  J. — I  am  of  the  same  opinion  in  both 
cases.  The  points  made  are  common  to  both 
cases ;  but  there  is  more  colour  for  suggesting  in 
the  case  last  argued  before  us  that  the  document 
was  a  lease.     It  was  contended  that,  taking  all  the 

E revisions  of  the  agreement  together,  there  was  a 
jase  of  the  thing  demised — viz.,  the  instruments, 
and  also  a  lease  of  the  right  to  use  certain  wires, 
which  wires  were  also  demised.  But,  on  con- 
sidering the  prcMrisions  of  the  Stamp  Act,  it  seems 
to  me  that  the  Legislature  intendeii  to  deal  only 
with  leases  or  tacks  of  lands  and  hereditaments, 
and  that  sects.  75-78  cannot  be  fairly  construed 
aa  applying  to  anything  except  a  lease  in  the 
proper  sense  of  the  term — ^that  is,  a  lease  of  lands, 
tenements,  and  hereditaments.  A  number  of 
instances  of  leases  are  dealt  with  in  those  sections, 
and  none  of  them  refer  to  anything  except  such 
subject  matters.  I  do  not  thmk  that  a  lease  of 
chattels  is  contemplated  in  the  statute,  so  that  rent 
reserved  by  a  lease  or  tack  of  chattels  can  be  said 
to  embrace  such  an  annual  payment  as  is  agreed 
to  be  paid  for  the  chattels  in  this  case.  It  seems 
to  me  that  the  decision  in  Limmer  Asphalte  Com- 
pany Limited  v.  Commissioners  of  Inland  ReveHue 
(26  L.  T.  Rep.  633;  L.  Rep.  7  Ex.  211)  covers  Oie 
other  point  which  was  argued  before  us— tiZh 
upon  the  heading  '•  Bond,  covenant,  or  instrument 
of  any  kind  whatsoever,  being  the  only  or  prin- 
cipal or  primary  security  for  any  annuity  or  for 
any  sum  or  sums  of  money  at  stated  periods,  &c" 
I  was  a  good  deal  pressed  as  to  whether  the  word 
"  security "  did  not  really  refer  to  something  in 
its  nature  collateral,  something  that  secured  s 
right  already  acquired  under  some  other  instra- 
ment  or  power.  Under  the  next  clause,  where  the 
amount  is  payable  "  for  a  definite  and  certain 
period  so  that  the  total  amount  to  be  ultimately 
payable  can  be  ascei-tained,"  the  duty  payable  is 
"  the  same  ad  valorem,  duty  as  a  bond  or  covenant 
for  such  total  amount."  We  are  thus  referred  to 
the  heading,  "  Mortgage,  bond,  debenture,  cove- 
nant," and  we  there  find  that  the  same  ad  calorem 
duty  is  charged.  That  shows  that  the  word 
"  secmity  "  must  have  the  same  meaning  in  both 
.--.igitized  by  v 
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'cases.  Under  the  latter  heading  it  is  clear  that  a 
primary  security  is  referred  to,  and  the  word  is  not 
used  in  any  collateral  or  auxiliary  sense.  I  think  that 
the  exception  in  the  heading,  "  Bond,  covenant^  or 
instrament  of  any  kind  whatsoerer,"  emphasises 
that  argument,  hecanse  it  begins  by  deahng  with 
an.  instrument  "  being  the  onlv  or  principal  or 
primary  security  for  any  annuity,"  and  then  in 
the  case  of  an  annuity  it  excepts  out  of  that  the 
instrument  originally  creating  the  annuity,  thereby 
indicating  that  but  for  that  exception  it  would 
have  been  embraced  within  the  provision  dealing 
with  the  principal  or  primary  security  for  any 
annuity,  that  is  to  say,  that  the  instrument 
creating  the  annuity,  but  for  the  exception,  would 
be  such  a  security  as  is  dealt  with  in  the  section. 
Having  excepted  the  instrument  ci-eating  the 
annuity  only,  it  goes  on  to  deal  with  '  instruments 
being  the  principal  or  primary  security  "for 
any  sum  or  sums  of  money  at  stated  periods," 
and  that  clearly  must  refer  to  the  instrument 
which  creates  the  obligation  to  pay  those  sums. 
It  seems  to  me,  thei-efore,  to  be  clear  that  the 
instrument  creating  the  obligation  may  be  a 
security  within  the  meaning  of  that  part  of  the 
Act.  In  this  case  we  have  a  term  of  ten  years, 
subject,  no  doubt,  to  determination,  with  a  right 
and  expectation  apparently  that  that  term  will  be 
«xtended  by  an  interest  from  year  to  year  after 
its  expiration.  That  makes  the  term,  it  seems  to 
me,  indefinite,  and  therefore  lets  in  the  scale  of 
assessment  which  the  commissioners  have  adopted. 
That  deteianines  the  case  which  was  last  argued 
before  us.  In  the  first  case  the  two  points 
raised  were  that  the  document  was,  first,  a  lease, 
•or,  secondly  a  "  security  "  of  the  nature  contended 
for  in  the  other  case.  I  think  that  there  can  be 
no  question  that  it  was  not  a  lease,  as  the  point 
was  clearly  decided  in  Smith  v.  Lambeth  Assess- 
ment Co7nmittee  (48  L.  T.  Rep.  57 ;  10  Q.  B.  Div. 
329).  I  do  not  think  that  it  was  a  security  of  a 
collateral  or  auxUiary  kind  for  the  reasons  I  have 
given  when  dealing  with  the  other  case.  There- 
fore the  appeals  in  both  these  cases  must  be 
dismissed. 

Judgment  for  the  Croum  in  both  cases. 

Solioitoi-s  for  the  appellants,  the  Sweetmeat 
Automatic  Deliveiy  Company  Limited,  Stephens 
and  Stephens. 

Solicitors  for  the  appellant,  Jones,  Beyroux, 
Phillips,  and  Golding. 

Solicitor  for  the  respondent.  Solicitor  of  Inland 
Revenue. 


Dec.  11  and  13. 1894. 

(Before  Pollock,  B.  and  Grantham,  J.) 

HAMiioin>  (app.)  V.   PuLSPORD  (resp.).  (a). 

Shop  Hours  Act  1892  (55  &  56  Viet.  c.  62),  ss,  3, 
4,  5 — Offence  created — Penalty  omitted. 

The  Shop  Hours  Act  1892  enacts  by  sect.  3,  that  no 
young  person  shall  be  employed  in  or  about  a 
shopfor  a  longer  period  than  seventy-four  hours, 
induding  meal  times,  in  any  one  toeek ;  by  sect.  4, 
that  in  every  shop  in  which  a  young  person  is 
employed  a  notice  shall  be  kept  exhibited  by  the 
employer  in  a  conspicuous  place  referring  to  the 
provisions  of  this  Act,  and  stating  the  number  of 
hours  in  the  week  during  which  a  young  person 
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may  lawfully  be  employed  in  that  shop  ;  and  by 
sect.  5,  that  where  any  young  person  is  employed 
in  or  about  a  shop  contrary  to  the  provisions  of 
this  Act,  the  employer  shall  be  liable  to  a  fine  not 
exceeding  one  pound  for  each  person  so  employed. 
Held,  that  the  respondent  was  not  liable  to  a  fine 
under  sect.  5  for  having  employed  a  young  person 
in  a  shop  in  which  the  notice  required  by  sect.  4 
was  not  kept  exhibited. 

Case  stated  by  justices. 

At  a  petty  sessions  holden  at  the  court  of 
summary  jurisdiction,  Victoria-road,  Aston,  in 
and  for  the  division  of  Aston,  in  the  County  of 
Warwick,  on  the  2l8t  Sept.  1894,  an  information 
preferred  by  Jesse  Hammond  (hel^inafter  called 
the  appellant),  against  Francis  Pulsford  (herein- 
after called  the  rsspondent),  under  sect.  4  of  the 
Shop  Hours  Act  1892,  charging  that  he,  the  said 
Francis  Pulsford,  on  the  13th  Sept.  1894,  at  No.  6, 
Barker-street,  Aston,  did  employ  Florrie  Lamp- 
rell  (a  young  person  within  the  meaning  of  the 
Shop  Hours  Act  1892)  in  or  about  a  shop  there 
beine,  contrary  to  the  provisions  of  the  said  Act, 
to  wit,  that  he,  the  said  Francis  Pulsford,  did 
employ  the  said  Florrie  Lamprell  in  or  about  the 
said  shop,  in  which  shop  a  notice  refening  to  the 
provisions  of  the  said  Act,  and  stating  the  num- 
ber of  hours  in  the  week  during  whicn  a  young 
person  might  lawfully  be  employed  in  that  shop, 
was  not  kept  exhibited  by  the  said  Francis  Puls- 
ford, the  employer  of  such  young  person,  in  a 
conspicuous  place,  was  heard  and  determined  by 
the  said  justices,  and  upon  such  hearing  the 
information  against  the  respondent  was  dismissed. 

The  appellant  being  dissatisfied  with  the 
decision  of  the  said  justices,  they,  in  compliance 
with  the  application  of  the  appellant,  stated  this 
case  for  the  opinion  of  this  court. 

On  the  hearing  of  the  information,  it  was 
proved  that  the  respondent  did  employ  a  young 
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>n  within  the  meaning  of  the  Shop  B 
1892,  and  that  the  notice  required  to  be  exhibited 
by  sect.  4  of  the  Act  was  not  exhibited  in  the 
shop  of  the  respondent.  It  was  contended  on 
behalf  of  the  appellant  that  sects.  4  and  5  of  the 
Shop  Hours  Act  1892  should  be  read  together, 
and  that,  although  no  penalty  was  specially  pro- 
vided in  case  default  was  made  in  exnibiting  the 
notice  under  sect.  4,  still  the  penalty  enacted 
in  sect.  5  was  to  be  read  and  made  applicable 
to  neglect  of  the  provisions  of  sect.  4,  where  a 
young  person  was  employed. 

The  justices  were  of  opinion  that  the  informa- 
tion charged  the  respondent  with  committing  an 
offence  under  sect.  4  of  the  Act,  and  that  no 
penalty  being  provided  for  the  contravention  of 
this  section,  thev  could  not  convict  the  respondent, 
and  they,  therefore,  dismissed  the  information. 

Pritchett  (with  him  Evans  AusHn)  for  the 
appellant. — It  is  submitted  that  the  decision  of 
the  justices  was  wrong.  It  was  contended  that 
there  was  no  penaltv  imposed  by  the  Act  upon  an 
employer  for  not  exhibiting  the  notice  required  by 
sect.  4.  But  a  person  employing  a  young  person 
without  exhibiting  a  notice  employs  such  person 
contrary  to  the  provisions  of  the  Act,  within  the 
meaning  of  sect.  5,  and  is,  therefore,  liable  to  a 
fine  of  11.  [Grantham,  J. — If  he  employed 
several  persons  he  would  be  liable  to  a  fine  of  12. 
for  each  person  so  employed,  although  they  had 
not  been  employed   for  an   illegal   namlser  of 
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boon.]  Yea.  A  rimilar  notice  is  reanired  by  the 
Factory  and  Workshop  Act  1878  (41  Vict  c.  16, 
B.  78)  to  be  exhibited  in  factories  and  workshops, 
and  the  occupier  of  the  factory  or  workshop  who 
necleots  to  do  so  is  liable  to  a  fine.  [Grantham,  J. 
— The  fine  in  the  case  of  a  factory  or  workshop  is 
only  40<.,  whereas,  if  your  contention  is  right,  in 
the  case  of  a  shop  it  is  12.]  Sect.  88  of  the  rkcborr 
and  Workshop  Act,  which  is  incorporated  with 
this  Act,  provides  a  restraint  on  cumulative  fines, 
so  that  an  employer  would  not  be  fined  in  respect 
of  each  person  employed  because  he  had  omitted 
to  exhibit  the  necessary  notice. 

The  respondent  did  not  appear. 

Dee.  13. — ^Pollock,  B.— This  was  a  case  stated 
by  the  justices  of  the  county  of  Warwick  in  order 
to  obtam  the  opinion  of  this  court  upon  a  point 
of  law  which  arose  before  them.  The  respondent 
was  summoned  before  them  in  order  that  he 
might  be  declared  liable  to  a  penalty  for  having  a 
young  person  in  his  employment  without  having 
the  notice  required  by  thelSnop  Hours  Act  1892  ex- 
hibited on  his  premises.  The  justices  thought  that 
it  was  beyond  doubt  that  the  notice  was  required 
by  the  statute,  but  that  the  absence  of  the  notice 
did  not  make  the  respondent  liable  to  a  peualty. 
The  Shop  Hours  Act  1892  (55  &  56  Y ict.  c.  62)  was 
passed  to  amend  the  law  relating  to  the  emplor- 
ment  of  young  persons  in  shops,  and  in 
furtherance  of  tiie  scheme  of  the  Acts  relating  to 
factories.  It  enacts  by  sect.  3  that  no  young 
person  shall  be  employed  in  or  about  a  shop  for 
more  than  seventy-four  hours  in  any  one  week,  and 
by  sect.  4  that  a  notice  shall  be  exhibited  by  the 
employer  referring  to  the  provisions  of  the  Act, 
and  stating  the*  number  of  hours  in  the  week 
daring  which  a  young  person  may  be  lawfully 
employed  in  that  shop.  Then  sect.  5  provides 
that  where  any  young  person  is  employed  in  or 
about  a  shop  contrary  to  the  provisions  of  the 
Act,  the  employer  shall  be  liable  to  a  fine  of  It. 
for  each  person  so  employed.  On  behalf  of  the 
appellant  it  has  been  ai^ed  that  a  penalty  had 
been  incurred  by  the  respondent  because  he  had 
employed  a  young  person  contraiy  to  the  pro- 
visions of  the  Act,  VIZ.,  contrary  to  the  provisions 
of  sect.  4,  because  he  had  omitted  to  exhibit  the 
notice  required  by  that  section.  If  he  had  been 
summoned  for  contravening  the  provisions  of 
sect.  3,  and  the  facts  proved  uiat  he  had  employed 
a  young  person  for  more  than  the  legal  number 
of  hours,  the  emplover  would  be  clearfy  liable  to 
a  fine,  for  then  the  young  person  would  be 
emplOTed  contrary  to  the  provisions  of  the  Act. 
But  I  think  it  would  be  wrong  to  hold  that  a 
young  person  was  employed  contrary  to  the  pro- 
visions of  the  Act  because  the  notice  required  by 
sect.  4  had  not  been  exhibited.  If  the  contention 
of  the  appellant  were  right  it  would  be  a  great 
hardship  on  the  employer,  for  he  would  be  liable 
to  a  fine  of  12.  for  each  person  employed,  and  the 
amount  of  the  penalty  would  depend  on  the 
number  of  persons  whom  he  employed.  This 
seems  to  me  to' be  a  strong  reason  for  presuming 
that  the  Legislature  did  not  intend  to  mclude  in 
sect.  5  such  cases  as  the  present.  In  the  Factory 
and  Workshop  Act  1878  there  is  a  provision  that 
a  notice  shall  be  affixed  in  the  factory  or  work- 
shop, and  there  is  an  express  enactment  in 
sect.  78  that  the  occupier  of  the  factory  or  work- 
shop   who    contravenes   that  provision  shall  be 


liable  to  a  fine  of  40*.  But  under  sect.  4  of  tht 
Shop  Hours  Act  there  is  no  provision  as  to  a  fine, 
and  sect.  5  does  not  deal  with  the  case  inqnestian. 
The  justices  were  of  opinion  that  no  penalty  was 

frovided  for  oontravenins  the  provision  of  sect  4. 
think  that  they  were  right  in  that  opinion,  and 
that  this  appeal  must  therefore  be  dismissed. 

Gbantbam,  J. — I  am  of  the  same  opinion.  By 
the  Factory  and  Workshop  Act  1878  proviaon 
was  made  to  protect  young  persons  against  being 
employed  for  an  excessive  number  of  hours,  and 
it  prescribed  the  number  of  hours  during  which 
they  were  allowed  to  work.  In  order  that  they 
might  know  what  those  hours  were,  the  emplover 
was  required,  by  sect.  78,  to  affix  a  notice  to  the 
premises,  setting  forth  the  provisions  of  the  Act, 
and  if  he  omitted  to  do  so  he  became  liable  to  a 
fine  not  exceeding  40s.  There  is,  therefore,  in 
that  section  one  offence  specified,  and  one  fine  in 
respect  of  that  offence.  There  has  sinoe  been 
passed  the  Shop  Hours  Act  1892,  to  protect  young 
persons  working  in  shops,  and  in  that  Act  the 
draftsman,  for  the  sake  of  brevity  or  for  some 
other  reason,  has  not  followed  the  wording  in  the 
section  in  the  Factory 'and  Workshop  Act  1878. 
He  has  divided  the  provisions  as  to  employing 
young  persons  for  an  illegal  number  of  hoars  into 
two  sections,  and  between  those  two  sections  he 
has  placed  one  requiring  a  notice  as  to  the  hours 
to  be  exhibited  on  the  premises.  If  he  intended 
to  make  the  employer  liable  to  the  same  penalty 
in  each  case  he  has  failed  to  do  so.  The  whole 
object  of  the  Act  was  to  prevent  young  persons 
being  emploved  more  than  seventy-four  hours  iu 
any  one  week.  I  do  not  think  it  could  have  been 
intended  that  an  employer  should  be  fined  IL 
for  each  person  employed  because  he  omitted  to 
exhibit  the  notice;  the  penalty  for  that  offence 
has  been  omitted.  Sects.  3  and  5  deal  with  the 
offence  of  employing  for  an  illegal  number  of 
hours,  and  provide  the  penalty  for  that  offence. 
It  seems  to  me  to  be  a  catut  omittus,  and  no  doubt 
it  was  intended  that  the  penalty  should  be  the 
same  imder  this  Act  as  under  the  Factory  and 
Workshop  Act  1878.  I  think,  therefore,  that  the 
justices  were  right,  and  that  this  appeal  must  be 

Appeal  ditmigted. 

Solicitors  for  tiie  appellant.  Field,  Boseoe,  and 
Co.,  for  Field  and  8on»,  Leamington. 


Tuetday,  Dee.  18, 1894. 

(Before  Wills  and  Weight,  J  J.) 

Smabt  and  Son  (apps.)  r.  Watts  (resp.).  (a) 

MargariAe — Marking  eates  and  wrapper* — Sui- 
itanee  told  as  hutier  —  Purehate  for  purpose  o^ 
analysis — Admission  by  setter  that  svhttanes 
was  margaririe — Analyst*  condition  precedent  to 
prosecution — Margarine  Act  1887  (50  <t  51  Viet 
e.  29)— Sale  of  Food  and  Drugs  Act  1875  (38i39 
Viet.  c.  63). 

The  Margarine  Act  1887  protndes  by  ted.  6  fkd 
every  person  selling  margarine  by  retail,  save  i» 
a  package  duly  branded  or  dwraiM  tnarhed,  shall 
in  every  case  deliver  the  same  to  the  purchaser  w 
or  with  a  paper  wrapper,  on  which  shall  he 
printed  in  capital  letters  "  margar%$ie ; "  and  if 

(a)  Beported  by  W.  H.  BoasrAU.,  Esq.,  B«iTt*ter-«t-I«v. 
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sect.  12,  that  all  proceedings  under  the  Act  shall, 
save  as  expressly  varied  by  this  Act,  be  the  same 
as  prescribed  hy  tlie  Sale  of  Food  and  Drugs 
Act  1875. 

The  Sale  of  Food  and  Drugs  Act  1875  provides 
that  an  inspector  may  obtain  samples  of  food 
and  drugs,  and  if  he  suspect  the  same  to  have 
been  sola  to  him  contrary  to  the  provisions  of 
the  Act,  he  shall  submit  the  same  to  be  analysed, 
and  shall  rwtify  to  the  seller  his  intention  to 
have  the  same  analysed.  If  it  appears  from  the 
certificate  of  the  analyst  that  an  offence  against 
souie  one  of  the  provisions  of  the  Act  has  been 
committed,  ih^  person  causing  the  analysis  to  be 
made  may  take  proceedings  for  the  recovery  of 
the  penalty  therein  imposed. 

Held,  that  it  was  a  condition  precedent  to  the  right 
of  a  purchaser  to  take  proceedings  for  a  penalty 
under  the  above  Acts  that  he  should  obtain  a 
certificate  from  the  analyst,  and  that  this  applied 
even  in  the  ease  where  a  person  admitted  that  he 
had  sold  margarine  contrary  to  the  provisions  of 
the  Margarine  Act  1887. 

Cask  stated  by  two  justices. 

At  a  petty  sessions  holden  at  Edgware  on 
the  4th  July  1894,  the  respondent  in  the  pre- 
sent case  pi-eferred  two  complaints  against  the 
present  appellants  under  sect.  6  of  the  Margarine 
Act  1887,  as  foUows :  (1)  That  on  the  18th 
Jane  1894  the  appellants  exposed  for  sale  by 
retail  margarine,  without  having  attached  to 
each  parcel  thereof,  so  exposed  in  such  manner 
as  to  be  clearly  visible  to  the  purchaser,  a  label 
marked  or  printed  in  capital  letters,  not  less  than 
a  quarter  of  an  inch  square  "  margarine ,-"  and 
(2)  that  at  the  same  time  and  place  the  appellants 
sold  matvai-ine  by  retail  without  delivering  the 
same  to  the  purchaser  in  or  with  a  paper  wrapper 
on  which  was  printed  in  capital  letters,  not  less 
than  a  qnai-ter  of  an  inch  square  "  margarine." 

The  two  complaints  were  heard  together,  and 
the  respondent  gave  evidence  as  follows : 

I  am  inspector  under  the  Food  and  Bmgs  Act  to  the 
Middlesex  County  Connoil.  On  the  18th  June  last  I 
called  at  the  defendants'  shop  at  Hendon,  provision 
dealers.  I  saw  butter  exposed  for  sale  on  the  counter. 
Mrs.  Skillman  came  to  serve  me.  I  asked  for  a  quarter 
of  a  pound  of  this  butter,  pointing  to  butter  on  which 
was  a  label  "  8."  She  served  me  and  I  paid  2d.  for  it. 
I  produce  the  article  as  served  to  me.  The  i>aper 
wrapper  is  plain  paper.  No  designation  of  what  it  is,  is 
on  the  paper,  or  on  the  article.  The  butter  was  on  a  tab 
turned  upside  down  on  the  counter.  I  told  her  who  I 
was,  the  inspector  under  the  Food  and  Drugs  Act,  and 
called  her  attention  to  the  label.  She  said :  "  This  is 
not  butter,  it  is  margarine."  I  called  her  attention  to 
the  label,  and  to  its  being  served  in  plain  paper.  She 
said  she  was  serving  temporarily  as  the  manager  was 
out.  I  asked  her  if  she  had  changed  the  label,  she  said 
"  No."  I  said  I  should  take  proceedings.  She  sent  for 
Mr.  Skillman,  the  manager.  He  said  it  was  margarine, 
that  he  had  a  stamp  for  it,  but  he  did  not  think  it  was 
■officient. 

In  crosB-examination :  I  did  not  give  them  notice  that 
^  vn  purchased  for  analysis.  I  have  not  submitted  it 
tor  astdysls  because  Mr.  Skillman  told  me  it  was 
■nargarine.  After  the  purchase  I  did  not  think  it  was 
necessary  to  go  to  that  expense.  The  tub  had  the  word 
"'^'Sarine  on  it,  bat  it  was  upside  down  and  not 
readable. 

Ifo  evidence  was  offered  by  the  appellants,  but 
it  was  contended  on  their  behalf  (1)  That  the 
statements  of  Mrs.  Skillman,  and  the  mana^r, 


Mr.  Skillman,  that  the  article  sold  was  margarine 
wei'e  not  made  in  the  presence  or  hearing  of  the 
appellants,  and  consequently  were  not  admissible 
as  evidence,  and,  therefore,  that  there  was  no 
evidence  that  the  article  sold  was  margarine. 
(2)  That  the  proceedings  under  the  Mai-garine 
Act  1887,  sect.  12,  should  be  the  same  as  those 

Prescribed  by  the  sale  of  Food  and  Drugs  Act 
875  (38  &  39  Vict.  c.  63),  that  under  sect.  14  of 
that  Act  the  purchaser  should  have  notified  his 
intention  to  have  the  article  analvsed,  and  should 
have  divided  it  into  three  parts  leaving  one  such 
part  with  the  seller  or  his  agent.  TLat  under 
sects.  20  &  21  of  the  Sale  of  Food  and  Drugs  Act 
the  complainant  should  have  had  one  portion  of 
the  article  analysed,  and  should  have  produced  the 
certificate  of  the  analyst  as  to  the  result  of  such 
analysis.  That  such  notification,  division,  and 
analysis  were  conditions  precedent  to  a  prosecu- 
tion, and  that  the  same  not  having  been  made  the 
prosecution  must  fail. 

The  justices  convicted  the  appellants  and 
imposed  a  fine. 

The  question  for  the  opinion  of  the  court  is, 
whether  the  justices  were  justified  in  point  of  law 
under  the  cii-cum  stances  in  convicting  the  appel- 
lants. 

Bonsey  for  the  appellants. — It  is  submitted  that 
the  justices  were  wror.g  in  convicting  the  appel- 
lants. The  respondent  did  not  comply  with  the 
requirements  of  the  Sale  of  Food  and  Drugs  Act 
1875,  in  not  leaving  a  part  of  the  substance  with 
the  appellants'  manager,  and  in  not  submitting 
it  to  the  public  analyst.  He  ought  to  have 
warned  the  appellants'  manager  that  he  was  going 
to  send  the  sample  to  the  public  analyst : 

Borne*  v.  Chipp,  38  L.  T.  Eep.  570  ;  3  Er.  Div.  176. 

It  is  a  condition  precedent  to  the  right  to 
recover  the  penalty  that  the  respondent  himself 
"shotlld  have  complied  with  the  i-equirements  of 
the  Act : 

Parsotu  V.  Birmingham  Dairy  Cotnpany,  9  Q.  B. 
Div.  172. 

The  principle  in  those  cases  applies  to  proceed- 
ings under  the  Margarine  Act  1887. 

/.  C.  Earle  for  the  respondent. — There  was 
ample  evidence  that  an  offence  against  the  Act 
had  been  committed  both  in  the  admissions  of  the 
appellants'  manager  and  in  the  appearance  of  the 
substance  which  was  produced  in  ^e  court  below. 
It  would  be  a  very  unnecessary  expense  to  have 
an  analysis,  when  it  was  admitted  that  the 
substance  was  margarine.  The  quality  of  the 
substance  is  not  material,  and,  as  it  was  margarine, 
it  must  be  served  in  a  certain  way.  [Weight,  J. 
— But  sect.  20  of  the  Sale  of  Food  and  Drufis 
Act  1875  provides  that  proceedings  are  to  be 
taken  only  on  the  result  of  the  amalysis.]  If  that 
be  so,  it  must  be  admitted  that  we  have  not 
complied  with  that  requirement. 

Wills,  J. — I  regret  that  we  have  to  come  to 
the  conclusion  in  this  case  that  the  conviction 
must  be  quashed,  but  it  seems  to  me  that  from  the 
language  of  the  Act  we  have  no  alternative.  I 
think  that  sect.  8  of  the  Mai-garine  Act  1887  does 
not  apply  to  this  transaction.  But  by  sect.  12  of 
that  Act,  certain  provisions  of  the  Sale  of  Food 
and  Drugs  Act  1875  are  expressly  incorpoi'ated 
with  that  Act,  and  those  provisions  have  not  been 
complied  with  in  the  present  case.    |fo  doubt  this 
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will  entiul  a  ^^ood  deal  of  what  appears  to  be 
needless  expense,  and  I  regret  that  this  should 
be  so,  but  we  cannot  orerrule  the  words  of  the 
Act  of  Parliament. 

Weight,  J. — I  am  of  the  same  opinion. 

Conviction  quathed. 

Solicitors  for  the  appellants,  ^ere  and  Beck. 
Solicitor  for  the  respondent,  S.  NiehoUon. 


Nov.  8  and  12,  1894. 

(Before  Bbuce,  J.) 

Bbown  v.  Law.  (a) 
Warranty — Warranty  given  in  error  to  another's 
agent — Damage  — Might  of  principal  to  sue  the 
warrantor. 

The  plaintiffs  entered  into  a  eontraet  toith  the 
defendant  to  supply  the  defendant's  ship,  then 
at  Newcastle,  New  South  Wales,  vnth  coot.  The 
plaintiffs  sent  a  telegram  from  London  to  fheir 
nouse  in  Newcastle,  New  South  Wales,  with 
instructions  as  to  drawing  upon  the  defendantfor 
the  price  of  the  coal.  The  telegram  contained  a 
code  word  "joumee  "  which  meant  "  after  this 
vessel  is  loaded  owners  order  her  to  proceed  to 
B."  By  a  mistake  in  the  transmission  of 
the  telegram,  the  code  word  "jounce "  was 
substituted  for  "joumee."  "  Jounce "  meant 
an  order  to  proceed  to  C.  The  plaint^s'  house 
in  Newcastle  informed  the  m,aster  of  the  ship  of 
the  instructions  they  had  received.  The  master 
doubted  the  accuracy  of  the  instructions,  and  the 
plaintiffs'  house  gave  him  a  letter  confirming  the 
contents  of  the  telegram.  The  master  accordingly 
proceeded  with  the  ship  to  C.  The  result  of  the 
ship's  going  to  C.  instead  of  to  B.  was  a  loss  to 
the  defendant,  for  which  the  defendant  eountir- 
claimed  against  the  plaintiffs  in  an  action  by 
the  plaintiffs  for  theprice  of  the  coal.  The  jury 
found  that  the  master  acted  reasonably  under  the 
circumstances. 

Held,  that  the  tetter  given  by  the  plaintiffs  to  the 
master,  though  a  wai^anty  to  the  master  was 
not  a  warranty  on  which  the  defendant  could 
sue  the  plaintiffs  ;  that  on  the  finding  of  the  jury 
the  defendant  had  no  right  of  action  against  the 
master,  and  could  not  therefore  claim  to  sue  the 
plaintiffs  in  order  to  avoid  a  multiplicity  of 
actions;  that  the  plaintiffs  had  not  by  the 
giving  of  the  letter  constituted  the  master  their 
agent. 

FuBTHEB  CONSIDERATION  of  an  action  tried 
before  Bruce,  J.  and  a  special  jury. 

The  plaintiffs'  claim  was  for  490Z.  lO*  for  the 
price  of  coal  supplied  to  the  defendant's  ship 
Dumbartonshire. 

By  his  defence  the  defendant  admitted  the 
plaintiifs'  claim  subject  to  his  counter-claim, 
'fhe  defendant  counter-claimed  for  ii-iUl.  12d.  4d. 
being  the  amount  of  damages  after  giving  credit 
for  the  amount  claimed,  incurred  by  him  through 
certain  instructions  alleged  to  have  been  given  by 
the  plaintiffs  to  the  master  of  the  defendant's 
ship,  negligently,  and  wrongfully,  and  without  any 
antnority  or  request  from  the  defendant. 

The  facts  of  the  case  and  the  arguments  of 
counsel  are  fully  set  out  in  the  judgment. 

(a)  Reponed  by  F.  O.  Eobisbo.n,  Em..  B«Tl«ter-»t-L»w. 


Lawson  Walton.  Q.G.  and  HoUams  for  the  plain- 
tiffs. 
Bigham,  Q.G.  and  Leek  for  the  defendant. 

Cur.  adv.  mdt. 

Nov.  12. — Bbuce.  J.  read  the  followine  judg- 
ment : — In  this  action  the  plaintiffs  sue  for 
4902  lOs.,  the  price  of  1000  tons  of  coal  supplied  to 
the  defendant's  ship  Dumbartonshire.  The  de- 
fendant admitted  this  claim,  but  he  set  up  in 
answer  a  counter-claim  in  which  it  was  alleged 
that  the  plaintiffs  wrongfully  and  negligently, 
and  without  the  authority  of  the  defendant, 
informed  the  master  of  the  Dumbartonshire  that 
they  had  his  master's  instructions  to  order  him 
to  proceed  to  Callao,  and  the  master  of  the  ship 
in  consequence  sailed  to  Callao  instead  of  to 
Rangoon,  and  the  defendant  alleges  that  by 
reason  of  the  ship  sailing  to  Calloa  instead  of  to 
Rangoon  he  has  incurred  a  loss  of  8161.  The 
question  to  be  determined  is  whether  the  facts 
proved  are  such  as  to  entitle  the  defendant  to 
sustain  his  counter-claim.  The  defendant's  ship 
was  at  Newcastle,  New  South  Wales,  in  November 
1892.  The  plaintiffs  are  merchants  carrying  cm 
basiness  in  London  and  at  Newcastle.  New  South 
Wales.  The  defendant  entered  into  a  contract 
with  the  plaintiffs  in  London  for  the  supply  by 
them  to  his  ship  at  Newcastle  of  1000  tons  of  coal 
at  lOs.  per  ton.  It  was  a  term  of  the  contract 
that  the  expense  of  cable  instructions  should  be 
paid  by  the  plaintiffs.  The  defendant  had 
arranged  for  the  ship  to  proceed  to  Rangoon  to 
take  in  there  a  cargo  of  rice.  On  the  8ui  Nov. 
the  defendant  telegraphed  to  the  ship's  agent  at 
Newcastle  telling  him  to  take  on  board  1(mO  tons 
of  coal  from  the  plaintiffs,  and  to  despatch  the 
ship  when  coaled  to  Rangoon.  On  the  same  day 
the  plaintiffs  telegi-aphed  to  their  Newcastle  house 
telling  them  to  supply  the  coal  to  the  ship.  On 
the  12th  Nov.  the  plaintiffs  sent  to  their  New- 
castle house  another  telegram  telling  them  to 
draw  upon  the  owners,  at  sixty  days,  for  the  price 
of  the  coal.  This  telegram  was  a  code  telegram, 
and  as  despatched  it  contained  the  code  word 
"  joumee  "  which  meant,  "  after  this  vessel  is 
loaded  owners  or  chartei-era  order  her  to  proceed 
to  Rangoon."  In  transmisraon  the  code  word 
"  jounce,"  by  some  unexplained  mistake,  was 
substituted  for  "joumee,"  and  "  jounce  "  meant 
"  owners  order  vessel  to  proceed  to  Callao."  On 
the  lith  Nov.  the  plaintiffs' house  at  Newcastle 
informed  the  master  that  they  had  received  orders 
from  his  owners  through  their  London  house 
requesting  them  to  order  him  to  proceed  to 
Callao  when  loaded.  The  master  was  somewhat 
incredulous,  and  a  discussion  took  place  between 
the  ship's  agent,  the  master,  and  the  plaintiffs'  re- 
presentative at  Newcastle.  In  the  result,  on  the 
18th  Nov.,  theplaintiffs  gave  themasterthe  follow-, 
ing  letter :  "  For  your  satisfaction  we  beg  to  oonfirm 
our  verbal  instructions  respecting  draft  against- 
your  cargo  and  destination.  They  came  from 
your  owners,  and  were  conveyed  to  us-  in  a  cable- 
gram, which  arrived  on  the  I3th  inst,  from  our 
London  house.  In  it  we  were  instructed  to  limit 
the  quantity  supplied  your  ship  to  1000  tons,  and, 
after  loading,  to  dispateh  you  for  Callao,  we 
taking  your  draft  for  cost  on  your  owners,  Messrs. 
T.  Law  and  Co.  This  letter  will  be  a  sufBcient 
guarantiee  for  your  proceeding  on  yoor  voyage,  as 
we  understand  your  only  diflSculty4ies  in  absence 
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of  any  direct  commanication  on  the  point  from 
Messrs.  Law  and  Co.  We  wish  you  a  pleasant 
voyage.  (Signed  by  the  plaintiffs.)"  The  giving 
of  this  letter  satisfied  the  master,  and,  in  reliance 
upon  it,  he  was  induced  to  saU,  and  did  sail  when 
iMided  from  Newcastle  to  Callao.  The  jury,  in 
answer  to  the  questions  put  to  them  by  me,  nave 
found  that  the  plaintiffs  warranted  to  the  master 
that  they  had  received  orders  from  the  defendant 
that  the  ship  should  proceed  to  Callao,  that  the 
master  was  induced  by  such  warranty  to  so  to 
Callao,  and  that  the  master  acted  reasonably  in 
going  to  Callao  without  further  communication 
with  the  defendant.  No  doubt  the  defendant  has 
suffered  considerable  loss  by  the  mistake  in  the 
telegram,  and  the  question  I  am  to  decide  is 
whether  in  the  circumstances  the  plaintiffs  can  be 
made  liable  for  the  loss.  There  is  no  evidence  of 
any  negligence  on  the  part  of  the  plaintiffs.  Had 
the  telegram  been  delivered  as  they  despatched  it 
no  difficulty  would  have  arisen,  but  it  is  sought  to 
make  the  plaintiffs  liable  on  the  ground  that  the 
letter  of  the  18th  Nov.  amounts  to  a  warranty,  on 
which  the  defendant  can  sue.  It  amounted  to  a 
warranty  to  the  master  of  the  ship,  but  what 
privity  of  contract  is  there  between  the  plaintiffs 
and  defendant  P  Counsel  for  the  defen&nt  con- 
tended that  the  letter  was  given  to  the  master  as 
the  agent  for  the  owner  of  the  ship,  and  was 
intended  to  operate,  and  did  operate,  as  a  warranty 
to  the  owners.  But  I  cannot  put  that  construction 
upon  it.  I  think  that,  on  the  face  of  it,  it  appears 
clearly  to  be  nothing  more  than  a  warranty  to  the 
master  to  protect  him  against  his  owners,  in  case 
it  should  turn  out  that  the  order  to  go  to  Callao 
did  not  come  from  his  owners.  The  letter,  I  think, 
only  amounts  to  this :  Tou,  the  master,  entertain 
a  doubt  whether  the  orders  we,  the  merahants, 
have  received  came  from  your  owners,  we  warrant 
that  they  do ;  if  you  act  upon  these  orders,  we 
agree  to  protect  you  against  any  loss  you  may 
sustain  by  so  doing.  I  am  of  opinion  that  the 
master  is  the  only  person  who  can  sue  upon 
that  letter.  Then  it  was  said,  but  if  the 
master  could  sue,  why  are  the  owneft^  to 
go  through  the  idle  form  of  bringing  an 
action  against  him,  and  then  leaving  him  to 
sue  the  plaintiffs.  But,  on  the  facts,  I  am 
not  satisfied  that  the  defendant  could  recover 
against  the  master  the  loss  caused  by  reason  of 
the  vessel  being  taken  to  Callao  instead  of  Ran- 
goon. The  dut^  of  a  master  of  a  ship  is  to  use 
all  reasonable  diligence  in  the  management  of  the 
ship  under  his  charge.  In  a  foreign  port  he  must 
often  be  placed  in  circumstances  of  <Ufficulty,  and 
all  that  can  be  required  of  him  is  that  he  should 
act  with  reasonable  care  and  prudence.  The  jury 
have  found  that  the  master  in  the  emergency  in 
which  he  was  placed  acted  as  a  reasonable  man 
would  have  acted.  I  cannot,  therefore,  see  that 
any  action  for  breach  of  duty  can  be  maintained 
against  him,  and  therefore  the  argument  founded 
upon  the  inconvenience  arising  from  multiplicity 
of  actions  does  not  arise.  There  was  another 
point  raised  by  Mr.  Bigham  which  demands  con- 
sideration. He  said  that  the  plaintiffs  had  under- 
taken, without  any  authority  from  the  defendant, 
the  owner,  to  give  orders  as  to  the  destination  of 
the  ship.  That,  he  said,  amounted  to  an  exercise 
of  dominion  over  the  ship,  and  that  the  plaintiffs, 
by  giving  orders,  had  made  the  master  their 
agent,  and  so  have  become  answerable  for  his 


acts.  I  caimot  assent  to  the  proposition  that  the 
plaintiffs  exercised  any  domLoion  over  the  ship,  or 
made  the  master  their  agent.  They  gave  him  a 
message  which  turned  out  to  be  a  mistaken 
message,  but  he  was  free  to  act  upon  it  or  not. 
The  whole  conduct  of  the  parties  shows  that  the 
plaintiffs  considered  the  master  as  the  ship  owner's 
agent,  and  intended  that  he  should  act  only  upon 
orders  given  by  the  owner.  It  m  ay  be,  on  the  autho- 
rity of  Firbank's  Executort  v.  Humphreys  (56  L.  T. 
Rep.  36 ;  18  Q.  B.  Div.  54),  which  was  cited  by 
Mr.  Bigham,  that,  even  if  the  plaintiffs  had  not 
given  any  express  warranty  to  the  master,  on, 
implied  warranty  would  have  arisen  from  the 
circumstance  that  they  induced  him  to  act  upon 
an  assertion  which  is  not  true  in  fact.  But  the 
defendant  was  not  induced  to  do  anything  by 
reason  of  the  representation  made  by  the  plain- 
tiffs, and  I  do  not  think  that  any  implied  warranty 
to  defendant  can  be  said  to  arise  from  the  state- 

Sient  made  in  good  faith  by  the  plaintiffs  to  the 
efendant's  master.  I  must  hold  that  the 
counter-claim  cannot  be  maintained.  I  give 
judgment  for  the  plaintiffs  on  the  claim  and 
counter-claim. 

Judgment  for  the  plainiiffe  on  the  claim  and 
counter-claim. 
Solicitors    for    the   pladntiffo,    HoUams,    Son, 
Coward,  and  Hawskley. 
SoUcitors  for  the  defendant,  Loioless  and  Go. 


Nov.  2,  3,  and  19, 1894. 
(Before  Wright  and  Collins,  JJ.) 

Attobnby-Geneeal  (on  the  relation  of  the 
Local  Board  of  the  Brownhills  District)  ANp 
THE  Local  Boabd  of  the  Beownhillb 
DisTBicT  V.  The  Conduit  Collieby  Com- 
pany, (a) 

Highway  —  Subsiderioe  through  working  of  mines 
— Rauioay  crossing  highway  on  level- — Mainte- 
nance of  level  by  construction  of  embankment — 
Obstruction  of  highway  —  Right  of  highway 
authority  to  recover  nominal  damages  from,  mine 
owner — Highways  and  Locomotives  {Amendment} 
Act  1878  (41  <fc  42  Vict.  c.  77),  s.  27. 

The  plaintiffs  were  the  sanitary  authority  for  the 
B.  district,  and  as  such  were  surveyors  of  high- 
ways within  the  district,  and  responsible  for  the 
maintenance  and  repair  of  highways.  By 
reason  of  the  workiyig  of  the  defendants'  mine» 
the  turfaee  of  a  highway  toithin  the  plaintiffs' 
district,  together  with  the  adjoining  land,  had 
been  caused  to  siibside ;  but  no  injury  had  been 
done  by  the  subsidence  to  the  surface  of  the  high- 
way. The  highway  had  previously  to  the  subai- 
dence  been  crossed  on  the  level  by  a  railway.  As 
the  highway  subsided  the  railway  company  placed 
baUast  underneath  the  railway,  so  as  to  maintain 
it  at  the  original  level,  with  the  result  that  an 
embankment  ten  feet  high  was  formed  across  the 
highway  rendering  it  impassable.  The  highway 
was  a  public  carriage-way  at  and  before  the  time 
when  the  railway  was  constructed:  The  special 
Act  under  which  the  railway  was  constructed  did 
not  autliorise  the  company  to  make  a  level  cross- 
ing at  the  place  in  question ;  but  the  Act  con- 
tained a  general  power  to  the  company  to  make 

(a)  Beported  by  F.  O.  BoBiNSON,  Esq..  BurtstoMtt-Lair.  .dM 
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and  maintain  the  railway  on  the  levelt  thoion  on 
the  deposited  plan*. 

Held,  thai  the  obstruction  was  caused  by  the  railway 
company,  and  not  by  the  defendants. 

Per  Collint,  J.  (Wright,  J.  dissenting) :  An  action 
for  nominal  damages  for  subsidence  would  lie  at 
the  suit -of  an  ordinary  dwner  of  land  without 
proof  cf  special  damage  ;  the  plaintiffs,  as  high- 
tcay  authority  had  the  same  rights  as  an  ordinary 
owner  of  land,  and  were,  therefore,  entitled  to 
judgment  against  the  defendants  for  twminal 
damage*. 

Motion  by  the  plaintiffs  for  judgment  on  the 
pleadings,  and  on  facts  admitted  hy  the  plaintiffs 
and  defendants,  and  on  the  raport  of  a  referee. 
The  facts  of  the  case  were  as  follows  :  - 
The  defendants  were  mine-owners,  and  worked 
certain  mines  known  as  the  Conduit  Colliery  at 
Brownhills  in  the  county  of  Stafford.  By  reason 
of  the  working  of  the  defendants'  mines  a  high- 
way called  Lion  Lane,  together  with  the  adjoining 
land,  had  been  caused  to  subside,  but  the  surface 
of  Lion  Lane  had  in  no  way  been  injured  by  the 
subsidence,  and  bad  continued  to  be  on  the  same 
level  as  the  land  adjoining  it  on  either  side. 
The  defendants  had  worked  their  mines  in  a 
manner  proper  and  necessary  for  the  beneficial 
working  thereof,  and  according  to  the  usual 
manner  of  working  such  mines  in  the  district. 
It  was  alleged  in  the  statement  of  claim,  and  not 
denied  by  the  defendants,  that  Lion  Lane  was  a 
highway,  and  was  situate  within  the  district  of 
which  the  Local  Boai-d  of  the  Brownhills  District 
(the  plaintiffs  and  relators)  was  the  urban  autho- 
rity, and  that  the  local  board,  as  surveyors  of 
highways  within  the  district,  was  liable  for  the 
maintenance  and  repair  of  Lion  Lane  at  the  spot 
in  question. 

In  1854  a  railway  was  constructed  by  the  London 
and  North- Western  Railway  Company,  which 
crossed  Lion  Lane  on  the  level.  The  special  Act 
(17  Vict.  c.  liii.),  under  which  the  railway  was 
constructed  did  not  authorise  a  level  crossmg  in 
Lion  Lane ;  but  the  Act  contained  a  general  power 
authorising  the  undertakers  to  make  and  maintain 
the  railway  on  the  levels  shown  on  the  plans.  In 
order  to  protect  the  railway  from  damage  by  the 
subsidence  of  the  surface  of  Lion  Lane,  the  rail- 
way company  from  time  to  time  caused  ballast  to 
be  placed  underneath  the  rails  so  as  to  maintain 
them  at  their  original  level,  with  the  result  that 
in  the  course  of  time  an  embankment  was  formed 
across  Lion  Lane  of  the  height  of  ten  feet  above 
the  adjacent  pai  t  of  the  lane  whereby  it  was  ren- 
dered impassable.  If  the  i-ailway  company  had 
not  put  up  this  embankment  the  surface  of  the 
lane  at  the  place  in  question  would  have  sunk 
with  and  continued  to  oe  upon  the  same  level  as 
the  adjacent  part  of  the  lane,  and  there  would 
have  been  no  obstruction  or  impediment  to  the 
traffic  passing  along  the  lane. 

A  referee  had  found  as  a  fact  that  Lion  Lane 
was  an  ancient  highway  and  carriage  way  before 
and  at  the  time  when  the  railway  was  constructed. 
The  plaintiffs  claimed :  (1)  an  injunction  to 
restiuin  the  defendants  from  causing  a  nuisance 
upon  the  highway  above-mentioned,  by  letting 
down  or  otherwise  injuiing  the  surface  of  the 
same  through  mining  opei-ations,  and  so  rendering 
thesameimpassable  to  the  public;  (2)  an  injunction 
to  restrain  the  defendants  from  causing  damage  to 


the  highway  by  letting  down  or  otherwise  injorii^; 
the  surface  of  the  same,  so  as  to  oblige  the 
relators  to  incur  extra  expenditure  in  repiuring 
the  same ;  (3)  14002.  as  damages,  that  being  the 
estimated  cost  of  making  the  road  passable  by 
construction  of  a  subway  underneath  the  railway. 
(4)  costs. 

The  defendants,  by  their  defence,  pleaded  that 
the  obstruction  had  been  caused  by  the  wrongful 
acts  of  the  railway  company  and  not  by  the 
defendants,  and  alternatively  that,  under  the  pro- 
visions of  an  inolosure  award,  they  were  reUeved 
from  liability  for  any  subsidence  of  the  ix>ad.  As 
no  decision  was  given  by  the  court  on  the  latter 
plea  it  becomes  unnecessary  to  refer  to  it  more 
fuUy. 

The  Highways  and  Locomotive  (Amendmenti 
Act  1878  enacts : 

Sect.  27.  NotrnthBtanding  anything  contained  in 
sect.  68  of  the  PubUo  Health  Act  1848,  or  in  sect.  149 
of  the  Public  Health  Act  1875,  all  mines  and  mineral* 
of  any  description  whatsoever  nnder  any  distnmpiked 
road  or  highway  which  has  or  shall  become  vested  in 
an  urban  sanitary  authority  by  virtue  of  the  said  aectiooE 
or  either  of  them,  shall  belong  to  the  person  who  would 
be  entitled  thereto  in  case  snch  road  or  highway  had  not 
become  so  vested,  and  the  person  entitled  to  any  such 
mine  or  minerals  shall  have  the  same  powers  of  working 
and  of  getting  the  same  or  other  minnals  as  if  the  road 
or  highway  had  i)ot  become  vested  in  the  urban  sanitary 
authority,  but  so,  nevertheless,  that  in  such  working  and 
getting  no  damage  shall  be  done  to  the  road  or  highway. 

Jelf  Q.C.  and  Disturnal  for  the  plaintiffs. 

Moulton,  Q.C.  and  M'Intyre  for  the  defendants. 

Cur.  adv.  vult. 

Nov.  19. — Wright,  J.  read  the  foUowing  judg- 
ment :  —  This    is    a    motion    for    judgment    on 
admissions  and  on  the  report  of  a  referee.     The 
relators  are  a  local  board,  In  whose  district  is  a 
road  called  Lion  Lane,  across  which  the  London 
and     North- Western    Railway    Company    about 
1854  carried  a  railway  on  the  level  in  the  ordinary 
way,  but  so  far  as  at  present  appears  without  any 
specific  authority.     At  some  subsequent  time  the 
defendants  worked  their  coal  in  the  usual  and 
proper  manner  under  and  in  the  neighbourhood  of 
Lion  Lane,  with   the  result  that  a  gradual   and 
uniform  subsidence  of  a  large  area  of   ground 
occurred  and  altered  the  level  of  the  road  and  of 
the  railway,  together  with  the  rest  of  the  sur- 
rounding land.     There  is  no  admission  or  finding 
that  any  actual   damage  has  been  done  to  the 
roadway  itself  by  ti^is  subsidence,  or  that  it  has 
thereby  been  rendered  less  convenient  in  itself,  or 
that  the  highway  board  has  been  or  was  put  to 
any  expense.     But  what  had  happened  was  this : 
The  rnilway  company,  from  time  to  time,  as  the 
country  and  their  line  gradually  subsided,  have 
placed  ballast  under  their  rails  so  as  to  maintain 
the  original  level  of  the  line,  with  the  ultimate 
result  that  in  place  of  a  level  crossing  there  is 
now  an  embankment  some  ten  feet  high  barring 
the  use  of  the  lane.    The  selators  claim  that  the 
lane  is  vested  in  them  as  the  urban  sanitaiy 
authority,   and    they  bring  this  action  for  the 
purpose  of  obtaining  some  remedy  against  the 
colliery  company.    In  the  first  place,  they  claim 
an  injunction   to  restrain   the  defendants  from 
causing    further    subsidence ;    this   part  of  the 
claim  is  enough  to  say  that  there  is  no  admisaon 
or  finding  that  farther  subsidence  is  likely  to 
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occur  -withont  further  ■working  or  that  fvirther 
working  is  intended,  and  we  cannot  on  the  mate- 
rials before  ua  draw  any  such  inference.  The  only 
other  claim  ie  for  1400Z.  as  the  cost  of  "  making  the 
road  passable  by  the  construction  of  a  subway  under- 
neath the  railway  :  "  as  to  this  it  may  be  enough  to 
say  that  no  auch-erpenditure  has  been  incurred  or 
is  to  be  incurred  by  the  plaintiffs ;  nor  probably 
have  the  plaintiffs  any  power  to  construct  such  a 
subway  unless  by  the  consent  of  the  railway  com- 
pany. The  real  object  of  the  action  is  to  obtain 
as  damages  auch  a  sum  as  will  provide  funds  for 
the  construction  of  a  subway.  The  defendants 
are  not  under  any  such  liability  to  the  relators. 
It  is  not  the  defendants  who  have  placed  or  who 
maintain  the  obstruction.  The  remedy,  if  any, 
is  against  the  railway  company,  l^ey  have 
special  statutory  power  to  make  a  pi-oper  subway ; 
and,  assuming  that  the  lane  was  dedicated  to  the 
public  before  the  construction  of  the  railway,  it 
may  be  that,  on  the  doctrine  applied  in  the  cases  of 
Oeddis  V.  Froprietoaa  of  the  Bann  Reservoir  (3  App. 
Gas.  430)  and  Oliver  v.  The  North-Eastem  Railway 
Company  (L.  Bep.  9  Q.  B.  409),  they  can  be  com- 
pelled to  abate  the  nuisance,  or,  indeed,  that 
apart  from  that  doctrine  they  are  liable  to  indict- 
ment. But  although  the  action  fails  so  far  as 
regards  its  only  substantial  objects,  it  was  sug- 
gested in  argument  that  the  relators  are  entitled 
to  nominal  damages  and  costs  of  action,  on  the 
grounds  that  the  soil  of  the  highway  is  vested  in 
them  by  the  Public  Health  Act,  and  that  any 
alteration  of  the  level  is  an  infringement  on  their 
proprietary  right.  I  doubt  whether,  assuming 
the  highway  to  be  repairable  by  the  inhabitants 
at  large  and  therefore  vested  in  the  board,  the 
decision  in  Coverdale  v.  Charlton  (40  Xj.  T.  Bep. 
88 ;  4  Q.  B.  Div.  104)  is  applicable  so  as  to  give  a 
right  of  action  where  there  is  no  real  damage ;  out  it 
is  not  necessary  to  decide  that  important  question, 
in  relation  to  which  Smith  v.  Thackerah  (14  L.  T. 
Rep.  761 ;  L.  Rep.  1  0.  P.  564)  may  have  to  be  con- 
sidered. The  defendants  claim  to  be  entitled  under 
the  provisions  of  an  inclosure  award,  as  against  the 
surface  owners,  to  let  down  the  surface  by  proper 
mining,  and  if  they  are  so  entitled,  then  it  ap- 
pears to  me  that  the  provisions  of  the  Highway 
Act  1878,  sect.  27,  control  the  operation  of  the 
Public  Health  Act ;  and,  in  my  opinion,  under 
that  section  no  action  could  be  maintained  except 
for  actual  damage.  It  may  even  be  arguable 
that  the  Dudley  Canal  Company  v.  QrazehrooJc 
(1  B.  &  Ad.  59),  and  not  Knowles  v.  Lancashire 
anA  Torktkire  Bailway  Company  (61  L.  T.  Hep. 
91 ;  14  App.  Cas.  248),  applies,  and  that  negligent 
or  improper  working  must  be  shown.  But  it 
seems  to  me  that  the  case  comes  before  us  in  a 
way  which  does  not  enable  ua  to  deal  satisfactorily 
with  these  questions.  The  attention  of  the  parties 
has  never  been  directed  even  to  the  initial  ques- 
tion whether  Lion  Lane  is  a  highway  repairable  by 
the  inhabitants  at  large.  It  is  said  to  be  doubtfm 
whether  it  was  a  highway  at  all  in  1854.  But, 
imlees  it  was  a  pubuc  highway  before  1835,  it 
cannot  have  become  a  highway  repairable  by  the 
inhabitants  at  large,  unless  by  virtue  of  the  pro- 
ceedings prescribed  by  the  Highway  Act  1885,  or 
the  Public  Health  Act,  and  no  auch  proceedings 
are  alleged.  Nor  are  there  any  admissions  or 
findings  which  enable  na  to  say  whether  the  defen- 
dants nave  not,  under  the  inclosure  award,  a  right 
as  against  the  surface-owners  to  let  down  the 


surface.  It  seems  to  be  admitted  that  they  have, 
unless  the  soil  of  the  roadway  is  to  be  taken  to 
be  excepted  ;  but  it  is  at  least  arguable  that  they 
have  the  same  rights  in  respect  ox  the  roadway  as 
in  respect  of  the  adjoining  lands,  subject  to  the 
provisions  of  the  Public  Health  Act  as  altered  by 
the  Highway  Act  1878.  The  attention  of  the 
parties  not  having  been  dii'ected  to  these  points, 
and  the  admissions  and  findings  not  being  suflS- 
cient  to  enable  us  to  come  to  any  satisfactoi-y  con- 
clusion upon  these  points,  and  the  relators  having 
clearly  failed  on  the  only  real  point,  I  think  the 
motion  for  judgment  must  be  dismissed,  leaving 
it  open  to  either  of  the  parties  to  bi-ing  the  case 
on  for  trial,  if  they  think  it  worth  whUe,  on  the 
question  of  nominal  damage. 

Collins,  J.  read  the  following  judgment: — ^In 
this  case  the  plaintiffa,  a  local  authority  in  whom 
a  highway  (being  as  I  assume,  for  the  defendants 
did  not  dispute  it,  a  highway  repairable  by  the 
inhabitants)  is  vested  under  the  Public  Health 
Act,  seek  to  recover  damages  from  the  defendants, 
who  are  mine-owners,  for  the  withdrawal  by  them 
of  vertical  and  lateral  support  which  has  had  the 
effect  of  letting  down  the  highway  to  the  extent 
of  about  ten  feet.  The  subsidence  of  the  highway 
is  part  of  a  general  subsidence  of  a  large  tract  of 
country  brought  about  by  the  defendaiits'  work- 
ings, and  no  inconvenience  would  be  caused  to  the 
public,  and  no  expense  to  the  plaintiffs,  but  for 
the  tact  that  a  railway  citissed  the  highway  at  its 
original  level,  and  while  the  highway  has  been 
allowed  to  subside  the  railway  has  oeen  maintained 
at  ita  old  level.  The  consequence  is,  that  the 
railway  now  'crosses  the  road  on  a  solid  wall  or 
embankment  ten  feet  high  forming  an  absolute 
bar  to  the  passage  of  traffic.  Before  beginning 
the  workings  which  caused  the  subsidence,  the 
mine-owners  gave  to  the  railway  company  notice 
pursuant  to  the  Railways  Clauses  Act ;  out  the 
latter  declined  to  purchase,  preferring  to  bear  the 
expense  of  auch  works  as  should  be  necessary  in 
order  to  maintain  the  line  at  its  old  level.  This 
case  comes  before  us  upon  admissions  and  upon 
the  finding  of  a  referee,  and  it  is  found  as  a  fact 
that  the  road  in  question  was  an  ancient  highway 
and  public  can-iage-way  at  the  date  when  the 
railway  was  made,  and  though  this  admission  in 
no  way  binds  the  railway  company,  the  rights  of 
the  parties  to  this  action  must  be  ascertained  on 
the  oasis  of  such  being  the  fact.  There  is  no 
special  pi-ovision  whatever  in  the  railway  com- 
pany's Act  providing  for  the  crossing  of  this  road. 
There  is  merely  a  general  power  authorising  the 
undertakers  to  make  and  maintain  the  railway  in 
the  lines  and  at  the  levels  shown  on  the  plans, 
and  it  is  admitted  that  the  rails  are  now  at  the 
level  shown  on  such  plans.  The  plaintiffs  contend 
that  they  can  recover  from  the  mine-owner  the 
estimated  cost  of  making  a  subway  under  the 
railway  as  part  of  the  damages  flowing  from  the 
subsidence  Drought  about  by  his  acts.  The  mere 
statement  of  this  proposition  seems  to  carry  with 
it  its  refutation.  In  what  sense  can  the  railway 
embankment  be  said  to  be  caused  by  or  legally 
consequent  upon  the  subaidence  P  On  the  assump- 
tion tnat  the  road  was  a  public  highway,  the 
railway  company  had  no  right  to  cross  it  other- 
wise than  as  provided  by  sect.  46  of  the  Railways 
Clauses  Act ;  that  is  to  say,  over  or  under  it  if  it 
was  a  can-iage-way,  or  with  the  consent  of  justices 
on  a  level  if  it  was  not  a  carriage-way';  but  iii 
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took  no  power  to  obstruct  the  road  by  erecting  a 
-wall  across  it.  It  was  argued  that  the  railway 
hare  a  right  to  maintain  their  line  at  the  original 
level,  and  bo  they  have  ;  but  this  conld  not  justify 
them  committing  a  nuisance  by  obstructing  the 
highway,  nor  can  the  defendant«  be  made  respon- 
sible for  the  independent  wrong  of  the  railway 
company.  Suppose  after  the  Bill  had  passed  and 
before  the  railway  was  built  the  road  had  sunk, 
would  the  railway  company  have  been  justified  in 
buUding  a  solid  wall  across  itP  If  not,  what 
-difference  can  it  make  that  the  wall  has  been 
built  by  degrees  and  not  all  at  once  ?  I  am  clearly 
of  opinion,  therefore,  that  the  defendants  cannot 
be  made  responsible  for  the  costs  of  removing  the 
obstruction  placed  on  the  road  by  the  railway 
company.  These  considei-ations  suffice  to  deter- 
mine the  real  question  in  the  action  against  the 
plaintiffs ;  but  it  was  contended  by  Mr.  Moulton 
that  the  plaintiffs,  being  only  owners  evh  modo  of 
the  surface  of  the  highway,  cannot  maintain  an 
action  even  for  nominal  damages  ;  as  but  for  the 
-existence  of  the  railway  the  subsidence  has  caused 
them  and  will  cause  them  no  pecuniair  loss,  nor 
in  any  way  interfere  with  their  user  oi  the  road 
under  their  various  powers.  It  seems  to  me, 
however,  that  to  take  this  view  would  be  to  adopt 
the  contention  that  was  rejected  in  Coverdah  v. 
CharUm  (40  L.  T.  Rep.  88 ;  4  Q.  B.  Div.  104). 
In  that  case  it  was  held  that  the  local  auUiarity 
took  such  an  interest  in  the  soil  of  the  road  as  to 
enable  them  to  confer  a  right  upon  a  grantee  to 
maintain  trespass.  I  think  the  limitations  placed 
upon  their  interest  in  air  above  the  surface  in  the 
subsequent  case  of  Wandstoorth  Board  of  Works  v. 
United  Kingdom  Tel^hone  Company  (51  L.  T.  Rep. 
148;  13  Q.  B.  Dir.  9(H),  and  upon  the  duration  of 
their  interest  in  Bolh  v.  The  Vestry  of  St.  George's, 
Southioark  (43  L.  T.  Rep.  140 ;  14  Ch.  Div.  785), 
in  no  way  modify  the  effect  of  the  former  decision 
as  to  their  right  in  the  soil  of  the  street  itself. 
Those  cases  seem  to  me  clearly  to  establish  that  a 
property  as  distinguished  from  an  easement  in 
that  wluch  constitutes  the  street  is  vested  in  the 
authority,  and  I  think  it  would  be  to  put  an 
anomalous  limitation  upon  ownership  to  hold  that 
the  persons  in  whom  such  property  is  vested 
«annot  maintain  an  action  for  an  invasion 
of  their  proprietary  rights  on  proof  of  a  sub- 
stantial subsidence  such  as  I  think  is  shown  in 
this  case,  even  though  unaccompanied  by  proved 
pecuniary  damage.  "I  think,"  says  Brett.  L.J. 
n  Coverdale  v.  Charlton  (4  Q.  B.  Div.  at  p.  121), 
that  the  local  board  had  to  a  certain  depth  of 
the  land  and  to  the  whole  of  the  surface  the  ordi- 
nary rights  of  proprietors."  Mr.  Moulton  did  not 
contend  that  an  ordinary  owner  would  not  have 
this  right,  nor  did  he  suggest  that  there  were  any 
special  limitations  in  this  case  placed  on  the  rights 
of  the  owner  of  the  surface  unless  they  were  to  be 
found  in  the  provisions  of  the  Inclosui-e  Act 
refeiTed  to  in  the  admissions,  as  to  which,  how- 
ever, he  did  not  contest  the  authority  of  Beufield- 
side  Local  Board  v.  Consett  Iron  Company  (38 
L.  T.  Rep.  530 ;  3  Ex.  Div.  54) ;  but  in  consequence 
of  an  observation  from  the  bench,  the  point  was 
raised  and  disinissed,  and  as  the  plaintiffs'  rights 
are  certainly  not  higher  than  those  of  a  private 
owner  it  is  neoessaiT-  to  decide  it.  I  have  no 
doubt  whatever  that  such  an  action  would  lie 
without  proof  of  pecuniary  loss.  I  think  the 
principle  at  the  root  of  the  matter  is,  "  that  the 


owner  is  entitled  to  the  support  of  the  adjoining 
land  for  his  own  land  in  its  natural  state  unaffected 
by  any  act  done  in  the  neighbouring  land "  (see 
per  Willes,  J.,  delivering  the  judgment  of  the 
Exchequer   Chamber,    in  Bonami  v.   Backhouse, 
£U.  Bl.  &  EU.  622,  at  p.  657),  and  that  as  soon  as  the 
condition  of  the  plaintiffs'  land  has  been  in  fact 
changed  to  a  substantial  extent  by  the  withdrawal 
of  lateral  support,  the  plaintiff  haa  sustained  an 
injuria  for  which  he  may  maintain    an    action 
without  proof  of  pecuniary  loss.     In  the  same 
case  Willes,  J.  compares  the  right  to  that  in  the 
flow  of  a  natural  river — a  right  which  is  nnqnes- 
tionably  invaded  where  a  sensible  alteration  has 
been  produced    in  the  character  of    the  water 
where   it    passes    the    plaintiffs'  land,   although 
there  is  no  money  damage  :  (see  Orm«rod  t.  Tm- 
morden  Joint  Stock  Mitt  Company   lAmited,  11 
Q.  B.  Div.  155;  Crossley  v.  lAghtowler,  L.  Rep.  2 
Ch.  478).     That  such  is  the  true  principle,  t.e., 
that  it  is  the  subsidence  and  not  the  pecuniary 
loss  which  grounds  the  cause  of  action  is,  1  think, 
apparent    from   those   decisions   which    establish 
that,  on  proof,  that  the  weight  of  a  newly-erected 
house  has  not  contributed  to  the  subsidence,  its 
value  may  be  recovered  by  way  of  damage  conse- 
quent on  the  original  injury  in  an  action  against 
the   adjoining    owner  who    has    withdrawn    the 
support  of  the  adjacent  land :  {Brown  y.  Bobixu,  4 
H.  &  N.  186 ;  Earner  v.  KnowUs,  6  H.  &  N.  454.) 
In  these  cases  the  fall  of  the  house  itself  conld 
give  no  cause  of  action,  for  there  was  no  right  to 
have  it  supported  ;  therefore,  an  injuria  giving  a 
right  of  action  had  to  be  shown  before  the  conae- 
quential  damage  by  reason  of  the  falling  house 
could  be  clumea ;  and  such  an  injuria  was  shown 
on  proof  that  the  unincumbered  soil  would  have 
subsided  although  no  pecuniary  damage,  even  to 
the  extent  of  a  farthing,  was  suggested  or  proved 
had  not  the  house  been  there.     The  judgments  in 
Mitchell  V.  Darley  Main   Colliery  Company  (52 
L.  T.  Rep.  675  ;  14  Q.  B.  Div.  125;  11  App.  Cas. 
127),  which  it  was  suggested  countenancied  the 
contrary  view,  seem  to  me  to  be  entirely  opposed 
to  it.      In  the    Court  of    Appeal    Lord    fisher 
throughout  treats  the  subsidence  itself  as  the 
cause  of  action,  ai^d  Bowen  and  Fry,  L.J  J.  both 
express  their  preferment  for  that  view.    In  the 
House  of  Lords  nothing  to  the  contrary  of  this  is 
raised  by  any  of  the  learned  lords,  and  it  is  for- 
mulated in  most  distinct  terms  by  Lord   Fitz- 
gerald in  four  propositions  of  which  the  first  and 
fouith  are  as  follows :  1.  The  owner  of  the  surface 
has  a  natural  and  legal  right  to  the  undisturbed 
enjoyment  of  that  surface  in  the  absence  of  any 
bindmg  agreement  to  the  contrary.    4.  Where  in 
consequence  of  (the  owner  of  the  minerals)  not 
lea^dag  or  providing   sufficient  supports,  a  dis- 
turbance of   the   surface  takes  place,   that  dis- 
turbance   is    an    invasion    of    the  right  of   the 
owner  of  the  surface  and  constitutes  his  cause 
of  action.    I  do  not  think  the  words  of  Lord 
Cranworth,  in  Baelihouse  v.  Bonomi  (9  H.  of  L. 
Cas.  5(X})  in  any  way  conflict  with  this  view.    He 
says  (p.  112),  "his  (i.e.,  the  plaintiff's)  right  is  a 
right  to  the  ordinaiT  enjoyment  of  his  l^d.  and 
till  that  ordinaiy  enjoyment  is  interfered  with  he 
has  nothing  of  which  to  complain."    I  think  he 
merely  means    thut   there    must   be  some  real 
sensible  intei'fcreuce  with  the  land,  and  that  he 
did  not  mean  to  suggest  that  the  ordinary  enjoy- 
ment of  the  land  was  not  interfered  with  wherever 
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the  dama^  caused  by  Bnch  interference  was  not 
measurable  in  money.     He  is  merely  excluding 
as  causes  of  action  interference  so  slight  as  to 
come   upder  the  rule   de  miniviis.      No    doubt 
learned  judges  have  not  always  used  the  words 
damage  and  injuiy  in  their  strictest  technical 
sense   in   dealing  with   such  questions.      It  was 
fi'equently  quite  unnecessary  to  do  so,  as  there 
was  pecuniary  damage  as  well  as  injury.    Another 
source   of   some  confusion   is   that   damage  not 
measurable  in  money  has  been  treated  as  equi- 
valent to  a  physical  alteration   so   small   as   to 
amount  to  nothing  in  contemplation  of  law,  an 
observation  which  may  perhaps  explain  Stnith  v. 
Thaeherah  (14  L.  T.  Eep.  761 ;  L.  Bep.  1  0.  P. 
564),-  which  is  the  only  case,  so  far  as  I  know, 
which  might  seem  to  throw  doubt  on  the  principle 
which  I  nave  stated.     The  report,  too,  of  that 
case  in  35  L.  J.  276,  C.  P.,  g^ves  more  ground  for 
supposing  that  the  weight  of  the  buildings  may 
have    contributed    to    the    subsidence:    see    the 
judgment  of  Byles,  J.  and  the  arguments  of  de- 
fenc^t's  counsel.    On  the  whole,  I  am  clearly  of 
(pinion  that  an  ordinary  owner  could  maintain  an 
action  for  nominal  damages  on  the  facts  in  this 
case,  and,  as  I  have  already  said,  I  think  the  local 
authority  stands  in  no  worse  position  subject  to 
another   point  which  was  not  indeed  taken  by 
counsel,  but  which  was  raised  during  the  argu- 
ment, and  must  be  decided,  viz.,  the  effect  of 
sect  27  of  the  Highway  Act  1878,  which  permits 
the  mine-owner  to  mine  just  as  he  might  do  if  the 
road  had  not  become  vested  in  the  auUiority,  "but 
80,  nevertheless,  that  in  such  working  or  getting 
no  damage  shall  be  done  to  the  road  or  highway. 
Road  or  nighway  in  this  connection  cannot  mean 
the  right  of  passage  only  as  distinguished  from 
that  which  constitutes  the ,  street,  and  I  do  not 
think  the  word  damage  is  used   to   denote  only 
damage  measurable  in  money,  or  that  the  section 
was  intended  to  give  the  miner  larger  rights  against 
a  local  authority  than  he  would  nave  nad  against 
any  other  owner  of  the  surface  only,  so  as  to  debar 
the  former  from  suing  without  showing  pecuniary 
loss  where  the  latter  might  sue  for  the  injuria 
only.      The    argument   which    might    be    urged 
against  the  view  which  I  have  taken,  based  on  the 
absence  of  any  provision  for  compensation  to  the 
mine  owner  is  to  some  extent  met  by  the  observa- 
tions of  Brett,  M.R.,  in  Coverdale  v.  Charlton  {ubi 
»up.),  and  when  it  is  remembered  that  the  origin 
of  highways  is  dedication  which  is  prima  facie  a 
renunciation  by  the  grantor  of  the  right  to  dero- 
gate from  his  grant  by  interfering  witia  the  enjoy- 
ment ot  the  highway,  the  alleged  injustice  could 
hardly  in  most  cases  amount  to  a  real  grievance. 
As  against   the  adjoining  mine -owner,  in    the 
absence  of  some  contract  between  him  and  the 
dedicating  owner,  there  is  no  alteration  of  rights, 
and   therefore  nothing    to   compensate.       What 
would  be  the  position  of  the  local  authority,  if  at 
the  time  of  the  dedication  there  were  rights  sub- 
sisting for  third  x>ersons  against  the  grantor,  it  is 
not  necessary  to  determine  as  there  is  no  sugges- 
tion that  any  such  rights  existed  in  this  case, 
lastly  remains  the  claim  for  an  injunction.     Upon 
this  part  of  the  case  I  think  the  plaintiffs  have 
not  made  out  such  a  case  of  probable  continuance 
by  the  defendants  of  workings  likely  to  afEect  the 
highway  as  to  warrant  us  in  granting  an  injunc- 
tion.    In  the  i-esult  I  think  the  plaintiffs  ai-e 
entitled   to    judgment    with    nominal    damages 


against  the  defendants,  but,  as  they  have  failed 
in  the  real  claim  in  the  action,  I  think  it  should 
be  without  costs.  Moticmdi^issed. 

Solicitors  for  plaintiffs.  Frith  Needham,  for 
StanUy  and  Jackson,  Walsall. 

Solicitors  for  defendants.  Smiles,  OUard,  and 
Yates,  for  Duignan  and  Elliot,  WalsalL 


QUEEN'S  BENCH   DIVISION,   IN   BANK- 
EUPTCT. 
Nov.  16  and  19, 1894. 
(Before  Williams,  J.) 
ScoBiE  V.  Collins,  (o) 
Bankruptcy — Mortgage — Landlord  and    tenant — 
Death  of  mortgagor — Possession  and  payment  of 
interest  by  his  heir-at-law. 
A  mortgagor,  who  was  tenant  at  wUl  to  his  mort- 
gagee under  an  attornment  clause  in  the  mart- 
gage,  died  intestate,  and  his  heir-at-law  entered 
into  possession,  and  paid  interest  on  the  mortgage 
debt,  receiving  receipts  as  for  interest  and  not  rent. 
The  interest  being  in  arrear  the  mortgagees  dis- 
trained ;    the  trustee  in  bankruptcy  of  the  heir 
brought  an  action  for.  illegal  distress. 
Held,  that  the  original  tenancy  was  put  an  end  to 
by   the  death  of  the  mortgagor ;    that   a  new 
tenancy  had  not  been  created  between  the  heir- 
at-law  and  the  mortgagees ;  that,  therefore,  the 
distress  was  illegal. 
Semble,  that,  had  the  original  tenancy  continited, 
the  attornment  clause  would,  in  so  far  as  it  gave 
■  a  right  of  distress,  have  been  void  a*  a  bul  of 

sale. 
This  was  an  action  by  the  trustee  in  bankruptcy 
of  T.  P.  Pymber,  to  recover  damages  against  the 
defendant  for  an  improper  distraint  upon    his 
goods. 

In  the  year  1860  Thomas  Pymber  borrowed 
f  ]y>m  Mr.  A.  Hancocks  the  sum  of  10,000Z.  at  5  per 
cent,  interest,  reducible  to  4  per  cent,  on  punctoal 
payment. 

In  the  mortgage  deed  there  was  the  following 
attornment  clause : 

And  the  aaid  Thomas  Pymber  doth  hereby  attorn  and 
ag^ree  to  become  tenant  to  the  said  Arthnr  Annesley 
Hanoocks,  of  the  aaid  estate,  messuagfe,  or  tenement, 
and  farm  cottages,  or  tenements,  lands,  hereditaments, 
and  premises,  hereby  released  at  the  yearly  rent  of  5001., 
to  be  paid  and  payable  by  two  equal  half-yearly  pay- 
ments on  the  26th  day  of  September  and  the  15th  day  of 
March  in  every  year  whilst  he  shall  be  permitted  to 
remain  tenant  of  such  estate,  messuage,  or  tenement, 
and  farm  oottaf^e  or  tenements,  lands,  hereditaments, 
and  premises.  And  the  said  Thomas  Pymber  hath  this 
day  paid  into  the  hands  of  the  said  A.  A.  Hancocks  the 
Bom  of  1«.  upon  snch  attiimment  and  on  account  of 
the  accruing  rent. 

The  interest  on  the  mortgage  debt  was  paid 
regularly  every  half-year  by  Thomas  Pymber 
during  his  Ufe. 

On  the  14th  Oct.  1863,  by  a  marriage  settlement 
the  mortgagee  assigned  over  the  mortgage  to  the 
defendants  as  trustees  upon  trust  to  pay  the 
interest  on  the  lU.OOOZ.  to  himself  for  ufe,  and 
after  his  death  to  his  intended  wife  for  her  life, 
and  after  the  death  of  the  survivor  for  the  issue 
of  the  said  intended  marriage. 

(-»  Beported  by  Waltkb  B.  Yl.nu,  Esq.,  Banlster-at-Law. 

Digitized  by ' 


Google 


776-Vol.  Lixi.] 

THE  LAW  TIMES 

[Feb.  2, 1995. 

In  Bane.] 

Be  Marsh  ;  Ex  parte  Th«  Boasd  of  Tkase. 

[Is  BASt 

In  1888  Thomas  Pymber  died  intestate,  leaying 
an  only  son  Thomas  "Philip  Pymber. 

The  son  took  possession  of  nis  deceased  father's 
household  effects,  farming  stock,  &c.,  without 
obtaining  letters  of  administration,  and  as  heir- 
at-law  entered  into  possession  of  the  estate,  and 
farmed  it  for  his  own  use,  and  kept  down  the 
interest  on  the  mortgage  debt. 

The  receipts  were  made  out  as  for  interest  and 
not  for  rent. 

Thomas  Philip  Pymber  was  adjudged  bankrupt 
on  the  30tfa  Nov.  1893  and  on  the  6th  Dec.  the 
plaintiff  was  appointed  tiiistee. 

On  the  26th  Sept.  1893  there  was  due  from 
Thomas  Philip  Pymber  one  half-year's  interest 
upon  the  principal  sum,  secured  on  the  mortgage 
made  between  Thomas  Pymber  and  Arthur  A. 
Hancocks. 

In  October  the  trustees  under  the  marriage 
settlement  levied  a  distress  on  the  estate  to  recover 
the  above  half-year's  interest  as  rent,  claiming  to 
do  BO  as  landlords  under  the  attornment  clause. 

The  trustee  in  bankruptcy  commenced  an  action 
against  the  defendants  for  an  improper  distress. 

The  case  was  tried  before  Williams,  J. 

Bosanquet,  Q,.C  and  Patey  for  the  plaintiff . — 
The  plaintiff  is  entitled  to  a  verdict.  The  attorn- 
ment clause  could  only  create  the  relationship  of 
landlord  and  tenant  at  will  between  the  original 
mortgagor  and  the  mortgagee.  That,  however, 
was  a  personal  relationship  which  terminated  by 
the  death  of  the  mortgagor  in  1888 : 

Turner  v.  Barnet,  2  B.  &  S.  435. 
There  is  no  evidence  that  a  new  tenancy  was 
created  here.  The  son  paid  400/.  a  year  as  inte- 
rest and  not  rent ;  there  was  nothing  done  which 
was  consistent  only  with  the  creation  of  a  new 
tenancy: 

Doe  V.  Roci,  4  M.  4  Gr.  30. 

A.  T.  Lawrence  (Prance  with  him)  for  the  defen- 
dants.—There  was  a  tenancy  between  the  mort- 
gagor and  mortgagee,  the  son  went  on  paying 
interest  from  1888  to  1893  really  as  rent;  this 
would  be  sufBcient  evidence  of  a  new  tenancy. 
The  tenancy  created  by  the  attornment  clause  was 
a  yearly  tenancy,  and  this  vested  in  the  son  as 
adininistrator  de  'son  tort  of  his  father : 

Re  Threlfalls    Ex  parte    Tlie  Queen't  Society,   42 
L.  T.  Bep.  596 :  16  Ch.  Div.  274. 

Boaanquet  in  reply. 

Williams,  J. — This  was  an  action  of  trespass, 
and  the  question  raised  was  whether  the  defendants 
had  a  right  to  distrain  as  they  did.  The  defen- 
dants, by  their  statement  of  defence,  relv  upon  an 
attornment  clause  contained  in  an  indenture  of 
mortgage  dated  the  26th  March  1881,  and  the 
relationship  of  landlord  and  tenant  arising  there- 
under. The  defendants  cannot,  strictly  speaking, 
rely  on  this  attoiTiment  and  consequent  tenancy. 
The  original  moi-tgagor  who  attorned  is  dead,  and 
the  tenancy  at  will  founded  upon  the  attornment 
clause  came  to  an  end  with  his  death :  ( Turner  v. 
Barnei.)  Had  the  tenancy  continued  the  attorn- 
ment clause,  in  so  far  as  it  gave  a  right  of  distress, 
would  have  been  void  as  a  bill  of  sale,  on  the 
authority  of  Mumford  v.  Collier  (25  Q.  B.  Div. 
279).  The  defence  must  be  based  on  a  new 
tenancy  arising  on  the  occupation  of  the  moi-t- 
agor's  son.  which  commenced  in  1888.  I  do  not 
now  that  the  defence  as  drawn  really  raises  the 
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defence  founded  upon  this  new  tenancy ;  but  I 
think  I  ought  to  treat  the  defence  as  amended,  so 
as   to   raise    the    defence    founded  on  this  iie* 
tenancy.     This  being  done,  the  question  is  whether 
there  is  evidence  of  a  new  tenancy  at  wiU  under 
which  the  bankrupt  became  tenant  of  the  moit- 
eagee.    There  is  no  doubt  that  tiie  occupation  bj 
the  bankrupt  was  an  occupation  connected  with 
the  mortgage,  because  that  which  the  bankmpt 
paid  was  called  in  the  receipts,  interest ;  but  am  1 
entitled  to  hold  that  the  interest  so  paid  bj  a 
person  who  never  attorned  tenant  was  paid  as  rent? 
In  West  v.  Fritche  (3  Ex.  216)  the  interest  was  not 
paid  as  rent ;  but  the  court  held  there  was  a  tenancy. 
That  decision  was   based  entirely  on  occupation 
by  one  who  had  executed  a  deed  containing  an 
attornment  clause.    Here  the  suggested  tenancy 
was  by  one  who  has  not  executed  any  attornment 
clause,  and  who  had  merely  occupied  and  paid 
interest  as  mortgagor  in  possession     A  mort- 
gagor in  possession  is  not  necessarily  more  than 
a    tenant   at   sufferance.     Occupation   and  pay- 
ment of  interest  not  connected  with  the  mort- 
gage is  not  necessarily  referable  to  a  tenancy  other 
than  a  tenancy  at  sufferance.    I  think  it  is  tole- 
rably clear  that  the  occupation  of  Mr.  Pymber 
here  was  to  his  knowledge  subject  to  the  rights  of 
the  mortgagee.    I  am  afraid  1  cannot  find  that 
he   ever  attorned   tenant,  or  that  the  evidence 
shows  that  he  knew  he  was  tenant.     It  is  unfor- 
tunate that  the  receipts  were  not  given  as  for  rent. 
but  only  given  for  interest.     My  judgment  must 
be  for  the  plaintiff  for  the  amount  that  the  goods 
realised  at  the  sale  less  certain  deductions.    1 
have  no  reason  to  doubt  that  the  trustee  woold 
have  had  to  realise  the  goods  by  sale,  or  that 
he  would  have  realised  by  a  sale  more  than  was 

Judgment  for  plaintiff. 

Solicitor  for  the  plaintiff.  A,  Hunt. 
Solicitors     for    the    defendant.    Gissing  and 
Skelton,  for  F.  H.  Adams,  Upton  Bishop. 


Tuetday,  Nov.  27, 1894. 
(Before  Williams,  J.) 
Be  Maksh  ;  Ex  parte  The  Board  of  Trade.  (o-I 
Bankruptcy — Smail  bankruptcy — Motions  by  truf- 
tee  di»m,issed  with  costs — Trustee's  costs  payable 
out  of  the  estate — Three-fifths  of  the  costs  only- 
Bankruptcy  Bules  1886,  r.  112. 
Motions     made     by    the     trustee     in    a    small 
bankruptcy  against  creditors,  to  have  paymetUs 
made    to  them  by  the  debtor  declared  void  « 
fraudulent  preferences  were  disrnissed  with  coslt. 
but  the  trustee  was  alloioed  to  recoup  himself  ott 
of  the  estate  :  (Bankruptcy  Bules  1886,  r.  112.! 
Held,  that  the  trustee  was  only  entitled  to  the  lowr 
scale  of  costs  out  of  the  estate,  namely,  three-fijlli^ 
of  the  charges  ordinarily  allowed,  disbwrsentent^        I 
being  added,  and  not  to  his  costs  in  full. 
This  was  a  small  bankruptcy.    The  trustee  is 
bankruptcy    of    the    debtor  had   made  motions 
against  creditoi-s  to  have  declared  void  as  fraudu- 
lent preferences  payments  made  by  them  to  the 
debtor.    'The  motions  were  dismissed  with  costfc, 
but  the  trustee  was  allowed  to  recoup  himself  his 
costs  out  of  the  estate. 

(a)  Beport«d  by  Walter  B.  Yates,  Eaq,,  R«ni9t«r-at-La' 
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The  registrar  of  the  County  Court  at  Hudders- 
field  on  texation  allowed  the  trustee  his  full  costs 
out  of  the  estate  without  deduction. 

The  Board  of  Trade  objected,  and  required  the 
taxation  to  be  reviewed  under  rule  124  (1)  of  the 
Bankruptcy  Rules  1886  by  a  taxing  master  of  the 
High  Court.  The  taxing  master  allowed  the 
truBtee  only  three-fifths  of  the  costs  out  of  the 
estate  under  the  provisions  of  rule  112  of  the 
Bankruptcy  Rules  1886. 

This  was  an  application  to  the  court  to  review 
that  taxation. 

B.  W.  Bamett  in  support  of  the  application. — 
The  decision  of  the  registrar  was  i^ht  and  that  of 
the  taxing  master  was  wrong.  The  trustee  has 
had  to  pay  his  opponent's  costs  in  full,  and  he  is 
entitled  to  recoup  himself  in  full  from  the  estate. 
The  case  is  governed  by 

Re  Dowson;  Ex  parte  Jaynet,  59  L.  T.  Bep.  446  ; 
21  Q.  B.  Div.  417. 

These  costs  were  "  costs  which  are  in  the  discre- 
tion of  the  courts"  and  which  only  come  to  be 
paid  out  of  the  estate  In  consequence  of  the  court 
exercising  its  discretion  in  a  particular  way.  The 
trustee  has  had  to  pay  these  costs,  and,  inasmuch 
as  he  was  allowed  to  recoup  himself  out  of  the 
estate,  he  ought  to  have  what  he  has  actually 
paid.  The  County  Court  judge  said  the  trustee 
would  have  failed  in  his  duty  had  he  not  brought 
the  motions,  and  he  specifuly  allowed  his  costs 
out  of  the  estate.  The  case  of  Be  Proctor  (65 
L.  T.  Rep.  348 ;  (1891)  2  Q.  B.  433)  is  quite  dif- 
ferent.  In  that  case  the  trustee  applied  to  dis- 
claim leaseholds,  and  the  court  held  that  the 
costs  of  his  application  were  costs  of  a  proceeding 
nnder  the  Act  which  as  a  general  rule  were  pay- 
able out  of  the  estate,  and  must  be  therefore  taxed 
on  the  lower  scale. 

M.Maekenzie. — The  decision  of  the  taxing  mastei- 
was  correct.  The  applicant  is  only  entitled  to 
have  three-fifths  of  his  costs  out  of  the  estate,  as 
the  requirements  of  rule  112  are  complete ;  this 
was  a  small  bankruptcy,  and  the  costs  were  "  pay- 
able out  of  the  estate."  A  trustee  is  only  allowed 
his  proper  costs  if  no  remuneration  is  voted  him : 

Seot  72  of  the  Bankruptcy  Act  1886  ; 

Sect  15  of  the  Bankruptcy  Act  1890 ; 

Re  PooUy  ;  Ex  parte  Harper,  20  Ch.  Div.  685. 

The  case  of  Be  Dowson  decides  that,  when  a  trustee 
takes  proceedings,  he  must  pay  if  the  order  is 
against  him  the  full  taxed  costs  to  his  opponent ; 
and  that  case  is  distinguished  in  Be  Proctor, 
where  the  same  judge  says  that  rule  112  applies 
where  "  a  solicitor  who  under  the  Act  or  rules  is 
doing  something  for  the  benefit  of  the  estate 
which  will  give  him  a  right  to  have  his  costs  paid 
out  of  the  estate,"  and  the  fact  that  the  court  has 
a  discretion  to  disallow  costs  which  otherwise 
would  be  payable  out  of  the  estate  does  not  prevent 
the  application  of  the  rule. 

Williams,  J. — I  am  afraid  I  must  put  a  very 
impracticable  meaning  on  this  rule,  &r  I  must 
support  the  decision  of  the  taxing  master,  which 
I  00  with  considerable  regret,  as  I  feel  that  what 
I  am  doii^  is  not  serving  really  any  useful 
purpose.  Here  are  the  words  of  rule  112  (2) : 
"  Subject  to  the  provisions  of  No.  1  of  the  scale 
of  costs,  where  the  estimated  assets  of  the  debtor 
do  not  exceed  the  sum  of  three  hundred  poUnda. 
a  lower  scale  of  solicitors'  costs  shall  be  allowed 


in  all  proceedings  under  the  Act  in  which  costs 
are  payable  out  of  the  estate,  namely,  thi-ee-fif  ths 
of  the  charges  ordinarily  allowed,  disbursements 
being  added;  and  if  in  error  any  charges  have 
been  allowed  or  paid  on  the  higher  scale,  and  the 
gross  proceeds  of  the  assets  shall  be  ascertained 
not  to  exceed  three  hundred  pounds,  the  excess 
shall  be  disallowed,  and  if  paid,  shall  be  repaid  to 
the  trustee."  I  very  much  doubt  if  it  was  intended 
that  that  rule  should  apply  at  all  to  litigious  pro- 
ceedings; but  at  the  same  time  I  do  not  feel  jus- 
tified, m  the  face  of  the  decision  of  Cave,  J.  in  Be 
Proctor,  in  so  deciding ;  and,  if  I  cannot  do  so,  it 
would  seem  that  all  the  requirements  necessary 
to  bring  this  case  within  the  rule  are  here.  The 
assets  do  not  exceed  3002.,  and  this  is  a  proceeding 
under  the  Act,  and  unless  litigious  proceedings 
are  excluded  I  do  not  see  how  I  can  do  otherwise 
than  hold  that  the  rule  applies.  I  hope  someone 
will  take  the  steps  necessary  to  have  this  set  right. 
I  do  not  like  to  criticise  the  rules ;  but  it  would 
appear  that  according  to  the  judgment  of  Cave, 
J.  in  Be  Dowson,  the  trustee,  if  he  succeeds,  will 
get  full  costs  from  the  respondent;  but  it  is  obvious 
that  all  he  is  entitled  to  from  the  unsuccessful 
respondent  is  an  indemnity,  he  cannot  in  honesty 
be  entitled  to  burden  his  unsuccessful  opponent 
with  more  than  he  will  have  to  pay  himself. 
It  is  not,  because  you  are  administering  an  estate, 
whether  of  a  bankrupt  or  a  deceased  person,  that 
you  can  overlook  the  elementary  rules  of  morality. 
It  is  common  honesty  that  a  man  who  recovers 
nnder  an  indemnity  should  not  recover  in  excess 
of  his  loss,  in  excess  of  what  he  will  have  to  pay. 
But  if  the  law  remains  as  now,  the  trustee  when 
he  succeeds  will  recover  the  full  amount  of  costs 
as  between  party  and  party,  although  if  he  loses 
he  can  only  charge  the  estate  with  the  reduced 
amount.  To  make  the  matter  clear,  suppose  an 
order  is  made  for  costs  against  a  respondent, 
and  suppose  the  unsuccessful  i-espondent  is 
impecunious  and  cannot  pay,  the  costs  may  be 
taxed  on  the  higher  scale,  and,  under  these  cir- 
cumstances, as  uie  impecunious  respondent  can- 
not pay,  the  solicitor  would  have  a  right  to  come 
upon  the  estate,  and  will  then,  get  a  less  amount 
than  he  had  attempted  to  get  and  would  have  got 
from  the  respondent  if  he  had  been  able  to  recover 
it.  I  do  hope  that  this  matter  may  be  put  right. 
The  fact  is,  it  is  as  much  to  the  advantage  of  the 
estate  as  it  is  to  the  advantage  of  anybody,  that 
in  litigioua.business  the  scale  of  costs  for  a  solicitor 
should  be  the  same,  whether  he  is  going  to  charge 
his  client  the  estate,  or  whether  he  is  going  to 
charge  the  unsuccessful  opponent  in  the  litiga- 

''■  'Application  dismissed. 

Solicitor  for  the  applicant,  A.  O.  FouUces. 
Solicitor  for  the  respondent,  The  Solicitor  to  the 
Board  of  Trade. 
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Tuesday,  Dee.  4, 1894. 
(Before  Williams,  J.) 
Be  Ghapkan  ;  Ex  parte  Clark,  (a) 
Bankmptey — AdminutraHon  of  deceased's  estate — 
Colts  of   adminiiiraiion  —  "  Teetamentary  ex- 
pentet" — Payable  in  fall — Bankruptcy  Act  1883 
^46  *  47  Vict.  c.  52),  s.  123. 
By  sect.  125  (7)  of  the  Bankruptcy  Act  1883,  "  In  the 
admiuittration  of  the  property  of  the  deceased 
debtor  under  an  order  of  administration    .     .    . 
nny  claim  by  the  legal  personal  representative  of 
the  deceased  debtor  to  payment  of  the  proper 
funeral  and  testamentary  expenses  incurred  by 
him   in  and  about   the  debtor's  estate    .     .     . 
shall  he  deemed  a  preferential  debt  under  the 
order  and  be  payable  infuU." 
The  words  "  testamentary  expenses  "  incbide  the 
costs  incurred  by  an  executrix  in  connection  with 
an  action  brought  to  administer  the  deceased's 
estate  by  creditors,  and  are  payable  in  full  out 
of  the  estate. 
This  was  an  application  for  costs. 

J.  B.  Chapman,  by  his  will,  appointed  his  wife 
as  execntrix,  and  on  his  death  an  action  was  com- 
menced against  the  executrix  in  the  Chancery 
Division  by  the  creditors  to  hare  his  estate  ad- 
ministered. 

Subsequently,  all  matters  having  been  referred 
to  the  Bankruptcy  Court,  the  executrix  lodged  an 
account  of  her  dealings  with  the  estate  according 
to  the  proTisions  of  rale  278  of  the  Bankruptcy 
Bules  1886. 

The  executrix  became  bankrupt,  and  a  trustee 
was  appointed. 

The  present  application  was  by  her  for  an  order 
that  the  costs  of  herself  and  those  of  the  plaintiff 
in  the  administration  action,  including  all  costs 
incurred  about  the  administration  of  the  deceased's 
(J.  B.  Chapman)  estate  might  be  taxed  and  paid 
in  full  out  of  the  estate. 

The  question  for  the  opinion  of  the  court  was, 
whether  such  costs  were  "  testamentary  expenses" 
within  the  meaning  of  sect.  125  of  the  Bank- 
ruptcy Act  1883,  and  therefore  payable  in  full. 

Stokes  for  the  executor. — Harloe  v.  Harloe  (33 
L.  T.  Bep.  247 ;  20  Eq.  471)  shows  that  "  testa- 
mentaiy  expenses"  include  the  costs  of  an  admi- 
nistration action.  She  carried  in  an  account,  but 
there  is  no  proTision  for  these  costs. 

F.  C.  Willis  tor  ike  trustee  in  bankruptcy  of  the 
«xecntrix. 

Williams,  J. — I  order  that  the  costs  of  the 
plaintiff  and  defendant  be  taxed  and  paid  out  of 
the  estate  in  full,  togetlier  with  the  costs  of  this 
application. 

Solicitor  for  the  applicant,  George  Clark. 
Solicitors  for  the  trustee,  Chreen  and  Green. 


Friday,  Dec.  14, 1894. 

(Before  WILLIAMS  and  Wbioht,  JJ.) 

Be  Waitb;  Ex  parte  Bentlet's  Yorkshibe 

Breweries,  (a) 
Bankruptcy — Act  of  bankruptcy — Notice   of  sus- 
pension   of  payment  —  Bankruptcy    Act    1883 
(46  &  47  Vict.  e.  52),  s.  4  (h). 
By  the  Bankruptcy  Act  1883,  «.  4,  a  debtor  commits 
(a)  Beported  by  Waltee  B.  YlTU,  Esq.    Barristor-ftt-Law. 


an  act  of  bankruptcy  (h.)  if  he  gives  noHee  fe 
any  of  his  creditors  that  he  has  suspended,  or 
that  he  is  ahout  to  suspend,  payment  of  hit 
debU. 
A  debtor's  solicitor  wrote  to  the  creditors,  "  I  )uitt 
been  consulted  by  Mr.  J.B.  W.     .    .    .    atil 
find  that  his  affairs  are  in  so  com.plieated  a  tisii 
that  it  is  only  right  his  creditors  should  be  calid 
together  to  deetde  whether  the  serious  Ion  U 
them  in  baiikruptey  can  be  avoided.    I  tker^on 
respectfully  request  your  attendance  at  a  meefiaf 
of  ereditcrs  to  be  held   at    .     .     .    wfcen  lai 
where  a  staiemeHt  of  affairs  xciU  be  stAnulted." 
Held,  that    this  letter  was  a  notice    within  tk 
meaning  of  sect.  4,  and  therefore  an  act  of  htni- 
ruptcy   on   which  a  receiving  order  shonld  it 
made. 
This  was  an  appeal  by  the  petitioning  crediton 
from  the  refusal  of  the  registrar  of  the  Toiksliire 
County  Court,  to  make  a  receiving  order  agsinst 
the  debtor 

On  the  3rd  May  1894  a  petition  waa  presented 
by  the  Yorkshire  Breweries  Company  agMMt  th* 
debtor,  the  alleged  act  of  bankruptcy  being  Hat 
the  debtor  had  issued  to  his  creditors  a  notice 
that  be  was  about  to  suspend  payment  of  Us 
debts. 
Ifuir  Mackenzie,  for  the  appellant,  dted 
Crook  V.  MoHey,  65  h.  T.  Bep.  389 ;  (1891)  A-  C 

316; 
Re  Simonsen  ;  Ex  parte  BaU,  70  L.  T.  Bep.  32; 
Be  Lamb,  55  L.T.  Bep.  817. 
The  debtor  did  not  api>ear,  and  was  not  re^ 
sented. 

Williams,    J. — ^I   am   of    opinion   that  ^ 
receiving  order  ought  to  be  made  in  this  csue.  I 
am  not  acting  upon  either  of  the  recent  deciriom 
of  my  own  to  which  my  attention  has  been  dia^ii. 
but  I  am  acting  on  the  principles  laid  down  in 
Be  Lan:i3>  and  Crook  v.  Morley.    No  doubt  after 
this  section  first  appeared  in  the  Bankruptcy  Ad 
there  were  decisions  going  to  show  that  nothing 
could  be  a  notice  of  suspension  which  was  not 
given  formally  and  deliberately,  and  complied  a 
form  with  the  very  words  of  the  section,  bat  i 
that  was  the   intention  of  the  earlier  dedsiMJ 
these  cases  have  been  departed  from,  and  tie 
rule  now  is    that    provided    that  the  notiee « 
an  unqualified  notice,  and  not  merely  that  the 
debtor  will  or  proposes  to  do  something  upon  the 
happening  of  an  event  which  has  not  arrived,  hnt 
is  that  which  he  intends  to  do  independently » 
the  happening  of  any  future  event,  then,  if  "* 
notice  is  one  from  which  an  ordinary^  busine* 
man  would  infer  such  an  unqualified  intention 
the  notice  is  within  the  section.    Such  b«ng  t» 
rule,  one  has  to  see  whether  this  is  such  an  noj 
qualified  notice.    I  do  not  mean,  and  I  ^^   ^ 
mean,  that  it  is  impossible  that  a  debtor  should 
give  a  notice  through  an  accountant ;  but  I  do  B»y 
that,  when  a  debtor  calls  in  an  accountant  » 
advise  him,  and  in  the  result  addresses  a  n^"* . 
all  his  creditors  inviting  them  to  consider  what » 
best  to  be  done,  it  requires  very  littie  to  make  on* 
read  such  a  notice  as  a  notice  of  suspenac*  « 
payment.    Then,  if  you  have  words  which  «m 
be  read  into  such  a  notice  by  commercial  mea.  » 
is  plain  that,  when  a  debtor  says  it  is  right  that  W 
creditors  should  be  called  together,  he  most "'''? 
that  he  is  not  in  a  position  to  make  paym^^ 
(ai  Reported  by  W1.LTU  R  Ti.TXS,  E»q.,  BantotB*'-^* 
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he  miiBt  snspend,  and  the  only  question  is  will 
the  creditors  meet  it  by  a  scheme,  or  allow  him 

°^  P    y-     Meceiving  order  made. 

Solicitors  for  the  appellant,  Scott  Laweon. 


PROBATE,  DIVORCE,  AND  ADMIRALTY 

DIVISION. 

DIVOECE    BUSINESS. 

Nirv.  5  and  15,  1894. 

(Before  the  Pbesident  (Sir  P.  H.  Jeune.) 

Taskeb  v.  Taskeb.  (a) 

Ejuband  and  toife  —  JeweUery  given  during 
marriage — Paraphernalia  —  Married  Women's 
Property  Act  1882  (45  A  46  Viet.  c.  75),  «.  17— 
Husband's  claim  dismissed. 

The  husband  and  wife,  who  were  married  in  1888, 
lived  together  tiU  1893,  when  the  husband  filed 
a  petition  for  divorce  against  his  wife.  During 
the  time  they  lived  together,  he  at  various 
times  presented  his  unfe  with  jewellery  of  the 
value  of  over  8000i.  Some  of  the  articles  were 
given  about  Christmas  time  and  the  anniversaries 
of  the  wif^s  birthday,  and  more  than  one  article 
of  considerable  value  was  given  "  as  a  peace-offer- 
ing" after  quarrels  between  husband  and  wife. 

Upon  a  summons  by  the  htisband  under  sect.  17  of 
the  Married  Wom,en's  Property  Act  1882  ; 

Eeld,  that  the  jewellery  in  question  did  not 
constitute  paraphernalia,  hut  was  the  absolute 
property  of  the  wife. 

This  was  an  appeal  from  chambers  where  the 
President  bad  upheld  the  report  of  the  registrar 
made  upon  an  inqtdiT'  iinaer  sect.  17  of  the 
Married  Women's  Property  Act  1882  (45  &  46 
Vict.  c.  75),  and  had  dismisBed  a  summons  by  the 
husband  calling  upon  the  wife  to  hand  over  to 
him  certain  jewels  which  he  alleged  to  be 
paraphernalia,  and  not  her  absolute  property. 

The  value  of  the  jewels  originally  in  dispute  was 
over  9000i.,  but  this  was  reduced  to  about  8000Z.  by 
the  withdrawal  of  the  husband's  claim  to  a  certain 
portion  of  the  jewels  which  had  been  presented  to 
the  wife  before  marriage. 

The  parties  were  married  in  Nor.  1888,  and  the 
property  now  in  question  was  given  to  the  wife  at 
various  times  between  that  date  and  the  final 
separation  of  the  parties  in  1893,  after  which  the 
husband  instituted  divorce  proceedings  in  this 
conrt.    Those  proceedings  were  now  pending. 

The  wife  stated  that  her  husband's  income  was 
40,0002.  a  year,  and,  although  this  was  said  to  be 
an  exaggerated  estimate,  he  was  admitted  to  be  a 
man  of  very  large  means. 

The  only  witnesses  before  the  registrar  were 
the  husband  and  wife,  and  their  evidence  was  in 
complete  conflict.  On  the  one  hand,  the  husband 
swore  that  he  had  used  expressions  to  his  wife  in 
ngard  to  the  jewels,  deany  indicating  to  her  at 
the  times  of  presentation  that  the  articles  were  to 
remain  his  property,  and  were  only  to  be  used  by 
her  for  her  personal  adornment  so  long  as  she 
remained  his  wife.  The  wife,  on  the  other  hand, 
denied  upon  oath  that  any  such  expressions  were 
osed  by  her  husband  at  any  time. 

The  registrar  reported  that,  from  the  demeanonr 

(<)Beported  b7B.D1nu.ZT  Obazeb&OOK,  Esq.,  Barrister-at-Law. 


of  the  wife,  he  preferred  to  rely  upon  her  evidence 
rather  than  on  that  given  by  the  nusband,  and  he 
considered  that  she  was  corroborated  by  the 
following  circumstances: — (1)  That,  notwith- 
standing the  evidence  given  by  him  to  the 
contrary,  the  husband  had  never,  till  the  divorce 
proceemngs  were  threatened,  given  his  wife  to 
understand  that  the  jewels  were  only  lent  to  her 
for  her  use;  (2)  that  the  jewels  presented  after 
marriage  were  handed  to  the  wife  in  the  same 
manner,  and,  in  efPect,  with  the  same  words,  as 
those  given  before  marriage ;  (3)  that  the  jewels 
were  ^ways  in  her  possession,  and,  when  the 
parties  went  abroad,  were,  with  the  knowledge 
and  approval  of  the  husband, '  deposited  in  the 
wife's  name  at  a  bank ;  (4)  that  some  of  the 
articles  were  purchased  about  Christmas  time, 
and  some  others  at  the  time  of  her  birthday 
anniversaries,  thus  tending  to  confirm  her  state- 
ment that  these  articles  were  Christmas  or 
birthday  presents ;  (5)  that  the  cases  containing 
the  ai-ticles  were  aU  marked  with  the  wife's 
initials — of  her  maiden  name  before  marriage, 
and  of  her  married  name  after  marriage — and 
this  waa  done,  in  every  case,  by  the  husband's 
orders. 

Ujfon  the  report  being  brought  before  the 
President,  in  chambers,  he  intimated  that  he  saw 
no  reason  why  he  should  differ  from  the  view 
taken  by  the  registrar  on  the  facte,  this  being  a 
ca«e  in  which  so  much  depended  on  the  demeanour 
of  the  witnesses,  whom  tne  re»^strar  had  had  an 
opportunity  of  seeing.  He  also  agreed  with  the 
registrar  that  the  circumstances  above  mentioned 
tended  to  corroborate  the  wife's  account,  which 
was  farther  substantiated  by  the  fact  that  a 
portion  of  the  jewels  in  question,  of  considerable 
value,  were  given  as  what  were  termed  "  peaoe- 
ofPerings,"  upon  occasions  when  differences 
between  the  husband  and  wife  had  arisen  and 
Iv^en  dispelled. 

Another  point  taken  in  chj.mbers  and  relied  on 
in  court  was  that,  allowing  that  the  jewels  were 
presented  by  the  husband  to  his  wife,  they  were 
given  as  paraphernalia,  and  that,  thCTefore,  the 
husband  could  alien  or  reclaim  them. 

The  President  (in  chambers)  declined  to  accede 
to  this  view,  and  dismissed  the  summons. 

The  husband  appealed. 

Inderwick,  Q.C.  and  Priestley  for  the  appellant. 
— Before  the  Married  Women's  Property  Act 
1882,  presents  made  by  a  husband  to  his  wife 
before  marriage  became,  upon  marriage,  the  pro- 
perty of  the  husband.  Since  that  Act,  presents 
given  to  a  wife  before  marriage  remain  her 
absolute  property  on  the  marriage.  On  the  other 
hand,  family  jewels  and  heirlooms  never  became 
the  absolute  property  of  a  wife ;  she  had  merely 
the  right  to  wear  them  if  she  chose  to  do  so.  In 
another  category  are  to  be  placed  presents  made 
to  a  wife  by  third  parties,  either  before  or  during 
marriage.  The  old  law  appears  to  have  been,  that 
presents  made  to  the  wife  before  marriage  by 
third  parties,  with  the  knowledge  and  assent  of 
the  husband,  became  the  absolute  property  of  the 
wife,  if  she  survived  him  and  he  had  not  disposed 
of  them  during  his  life  ;  presents  made  to  a  wife 
by  third  parties  during  her  marriage,  with  the 
knowledge  and  assent  of  the  husband,  became 
the  absolute  property  of  the  wife,  if  she  survived 
him  and  they  had  not  been  disposed^  of.    Before 
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the  Act,  jewelleiy  given  by  a  husband  to  his  wife 
in  order  that  she  might  nse  the  articles  for  the 
adornment  of  her  person  before  the  world  became 
the  qualified  property  of  the  wife,  and  was  con- 
sidered as  paraphernalia.  They  did  not  stand  on 
the  same  footing  as  any  other  class  of  property 
known  to  the  law.  The  husband  during  the 
marriage  could,  if  he  thought  proper,  recall  those 
gifts,  and  his  creditors  could,  if  necessary,  have 
recourse  to  them ;  but  if  that  were  not  done 
during  the  marriage,  then,  without  any  further 
form  of  gift  or  proceeding,  they,  on  the  husband's 
death,  became  the  absolute  property  of  his  wife ; 
subject,  however,  to  the  condition  that,  if  the 
estate  left  bv  the  husband  proved  insufficient  to 
satisfy  his  debts,  IJie  creditors  of  the  husband  could 
have  recourse  to  the  jewellery  in  order  to  satisfy 
their  just  claims : 


Oraham  v.  Londonderry,  3  Atk.  392,  and 

cited; 
Beymore  v.  Tretilian,  lb.  358. 


there 


Now,  the  Married  Women's  Property  Act  puts 
the  parties  in  this  position,  that  it  is  not  necessary 
to  go  through  the  process  of  declaring  gifts  to  be 
the  separate  property  of  the  wife  if  the  donor  so 
intend;  they  become  her  property  by  the  mere 
delivery  of  the  chattels.  But  there  is  nothing  in 
the  Act  affecting  this  particular  question ;  there 
is  nothing  in  it  which  says  that  jewels  given  to 
the  wife  Dy  the  husband  for  the  purpose  of  her 
personal  adornment  during  the  marriage  are  not 
to  be  held  by  her  merely  upon  the  restricted 
ownership  attaching  to  paraphernalia.  The  ques- 
tion in  every  case  must  still  be,  was  this  a  gift  of 
paraphemaua,  or  was  it  a  gift  out  and  out  ?  It 
IS  a  question  of  fact.  [The  Peebident. — I  suppose 
that  a  husband  may  still  make  presents  to  his  wife 
as  paraphernalia.] 

fVUliamt  V.  Mereier,  47  L.  T.  Eep.  140 ;  9  Q.  B. 

Div.  337  i  10  App.  Cm.  1 ; 
Jervoue  v.  Jervoite,  17  Beav.  at  p.  570 ; 
Re  Jamie$on  :  Ex  parte  Pannell,  60  L.  T.  Bep.  159  ; 

6  MomU,  24  -, 
Re  Playtr ;  Ex  parte  Harvey,  53  L.  T.  Eep.  768  ; 

15  Q.  B.  Div.  682  ; 
Re  Vaneittarti  Ez  parte  Brotcn  r.  Vaniittart,   67 

L.  T.  Bep.  592  ;  (1893)  1  Q.  B.  Div.  181. 

[The  President. — This  is  not  the  first  time 
that  the  diamond  necklace  case  has  been  quoted 
to  me,  but  I  confess  I  cannot  quite  understand  it. 
To  Bay  broadly  that  when  a  man  makes  a  gift  of 
diamonds  to  his  wife  he  makes  a  settlement  upon 
her,  is  to  say  something  that  I  cannot  understand.] 
The  test  to  be  applied  in  order  to  find  out  whether 
the  articles  given  constitute  paraphernalia  or  are 
a  gift  out  and  out  is  the  old  test,  namely,  whether 
they  were  given  for  the  personal  adornment  of 
the  wife's  person.  Where  a  man  gives  jewels  to 
his  wife,  and  says  nothing  whatever  about  them, 
they  would  be  paraphernalia,  even  if  given  on  her 
birthday.  [The  Pbksident. — Then  cannot  a 
man  make  a  present  of  jewellery  to  his  wife  out 
and  out  P  The  point  that  is  pressing  on  my  mind 
is  whether,  where  there  is  a  present  without  any- 
thing being  said,  the  gift  can  be  held  to  be  para- 
phernalia, or,  whether  it  is  not  a  gift  out  and  out.] 
The  question  is,  now  that  the  parties  are  placed 
to  each  other  in  different  relations  to  those  which 
they  occupied  at  the  times  when  the  gifts  were 
made,  whether  the  presents  should  be  held  to  be 
gifts  out  and  out.    The  value  is  large,  even  look- 


ing to  the  income  of  the  parties.  Where  lup 
quantities  of  jewels  are  handed  by  a  husband  to 
his  wife,  this  can  be  only  that  they  should  be  in 
the  condition  in  which  they  are  handed  to  her, 
and  in  order  that  they  may  be  worn  by  her  fid 
wife.  The  intention  to  oe  gathered  is  to  be 
gathered  very  much  from  what  passes  at  the  time 
of  handing  them  over,  but  also  very  much  from 
the  kind,  quantity,  and  value  of  the  jewels  them- 
selves. 

WhateUy  for  the  respondent. — ^The  original 
claim  put  forward  by  the  husband  comprised  not 
merely  articles  given  to  his  wife  during  the 
marriage,  but  articles  given  to  her  before  marriage. 
As  the  law  stood  in  the  time  of  Lord  Hardwicke, 
a  man  could  give  to  his  wife  jewels  for  her  sepa- 
rate use.  Prima  facie,  at  that  period,  the  whole  o£ 
a  wife's  property  belonged  to  her  husband  from 
the  date  of  their  marriage  ;  but,  even  then,  there 
was  no  difficulty  in  ulw,  provided  that  the 
eridenoe  of  his  intention  were  clear,  in  a  husband 
giving  jewels  to  his  wife  absolutely.  Ifow,  how- 
ever, the  old  state  of  the  law  has  been  entiielT 
altered  by  the  provisions  of  the  Harried  Women  s 
Property  Act  1882.  By  sect.  1  all  property  whidi 
a  wife  acquires  she  is  entitled  to  hold  as  if  she 
were  a  feme  sole,  and  she  is  exactly  like  a/ene 
sole  for  putposes  of  acquiring  property.  The  i(de 
question,  therefore,  is  whether  she  has  in  &ct 
acquired  it.  The  presumption  is  altered ;  it  n«w 
is  that  the  property  held  by  the  wife  belonjp  to 
her  for  her  separate  use,  and  she  is  to  hold  it  in 
all  respects  as  if  she  were  a/eme  sole.  Where  ^ 
find  words  of  gift,  and  nothing  else,  the  presump- 
tion is  that  the  wife  holds  the  property  for  her 
separate  use,  the  former  presumption  which  arose 
under  the  old  law  being  entirely  gone: 
(McQueen's  Husband  and  Wife,  114.)  The  case  al 
Be  Vansitlart  (ubi  sup.)  is  a  strong  authority  in 
favour  of  the  wife.  At  all  times,  oy  the  use  of 
apt  words,  an  absolute  gift  might  be  made  by  a 
husband  to  a  wife ;  but,  whereas  under  the  old 
law  the  onus  was  upon  the  wife,  it  now  lies  upcffl 
the  husband  to  show  that  the  gift  is  not  absolstb 
the  husband  and  wife  being  no  longer  one,  but 
two  persons,  for  purposes  of  property.  T^ 
former  law  as  to  the  unity  of  husband  and  wife 
for  purposes  of  property  is  now  oomplet^ 
altered.  In  Re  March ;  Mander  v.  Harris  {iS  L  T. 
Bep.  168;  24  Gh.  Div.  222),  the  decision  of  tlie 
court  below  was  reversed  in  the  Court  of  Appeal 
(51  L.  T.  Bep.  380;  27  Ch.  Div.  lt>6;  32  wlE. 
941)  because  the  will  in  question  had  been  made 
before  the  Married  Women's  Property  Act  The 
right  of  the  husband  or  wife  was  alwavB  a  queato 
of  fact.  The  registrar  was  quite  right  in  iq)oit- 
ing  as  he  did,  and  the  order  in  chambers  dismisaiBg 
the  husband's  summons  should  be  upheld. 

C*r.  adv.  mU. 

Nov.  15.— The  President.— In  this  case  a  cWa 
was  made  by  the  husband,  the  petitioner  in  a 
divorce  suit,  for  jewels  of  oonsiderahle  vahfe 
against  his  wife,  under  sect.  17  of  the  Maned 
Women's  Property  Act  1882.  The  claim  WM» 
f  erred  to  the  registrar,  and  I  had  his  report  beto* 
me.  It  appears  from  that  document,  and  fw» 
figures  supplied  to  me  on  the  arguments,  that  tw 
value  of  the  jewels  originally  in  dispute  ws 
9319Z.  5».,  but  that  as  to  a  portion  of  those  jewel* 
worth  1163J.  5«.,  the  claim  of  the  hnsbandw* 
withdrawn,  for  the  reason,  as  to  almost  all  <s 
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them,  that  they  were  presents  before  marriage. 
The  learned  registrar  states  that  it  was  said,  but 
not  proved,  that  the  husband's  income  was  about 
'40,000{.  a  year.  I  was  told  that  this  was  an  exag- 
geration, but  that  undoubtedly  he  is  a  man  of 
urge  means.  Before  the  registrar  the  husband 
contended  that  the  jewels  were  his  absolute  pro- 
perty, and  that  he  only  allowed  his  wife  to  use 
them.  The  wife,  on  the  other  hand,  maintained 
that  the  jewels  were  given  to  her  absolutely. 
The  only  witnesses  were  the  husband  and  the 
wife,  and  there  can  be  no  doubt  that  their  evi- 
dence was  in  complete  contradiction.  He  alleg^ 
that  he  had  used  expressions  to  his  wife  about  the 
jewels  clearly  indicating  that  they  were  to  remain 
nis  pnH)erty,  all  of  which  the  wife  denied.  The 
leamea  registrar  has  stated  that  from  the  de- 
meanour of  the  wife  he  considered  her  evidence 
was  to  be  relied  upon  rather  than  that  of  the 
husband,  and  he  thought  that  she  was  corrobo- 
rated by  the  circumstajiceB.  [The  learned  Judge 
read  the  circumstances  mentioned  in  the  report, 
and  continued :]  I  see  no  reason  to  differ  from 
the  learned  registrar  on  the  question  of  fact.  It 
-vas  a  case  in  which  much  depended  on  the  de- 
meanour of  the  witnesses,  whom  the  registrar  had 
the  opportunity  of  seeing.  I  also  agree  with  the 
registrar  that  the  circumstances  mentioned  by 
him  corroborate  the  wife's  account,  and  I  may  add 
that  it  appears  further  to  have  been  proved  that  a 
portion  of  the  jewels  in  question,  of  considerable 
value,  were  given  as  what  were  termed  peace-ofEer- 
in^,  on  occasions  when  differences  between  the 
husband  and  wife  had  arisen  and  been  dispelled. 
Before  me,  however,  at  chambers,  another  point 
was  taken  as  an  alternative  to  that  submitted  to 
the  registrar,  and  this  point  was  wholly,  or  almost 
wholly,  relied  on  before  me  in  court.  It  was  said 
that,  admitting  that  these  jewels  were  given  by 
the  husband  to  the  wife,  they  were  given  as  para- 
phernalia, and  that  so  the  husband  could  alien, 
and  can  reclaim  them.  The  effect  of  a  divorce 
was  not  suggested,  but  I  should  suppose  that,  on 
divorce,  a  wife  would  lose  her  right  to  parapher- 
nalia. The  law  of  paraphernalia  and  the  practice 
of  constituting  paraphernalia  are  unfamiliar,  if 
not  antiquated.  But,  no  doubt,  before  the 
Married  Women's  Property  Act  1882,  if  a  hus- 
band expressly  indicated  his  intention  to  make  a 
gift  of  paraphernalia,  he  could  do  so,  and,  even  if 
he  had  never  heard  of  paraphernalia,  but  the 
intention  were  made  manifest  that  the  jewels 
were  given  to  the  wife  not  absolutely,  but  for  her 
use  as  a  wife,  this  peculiar  kind  of  property  might 
be  created.  But  I  think  that  in  some  way,  eii^er 
from  the  use  of  apt  words,  or  by  inference  from 
the  facts  of  the  case,  it  must  have  been  shown 
that  the  intenticn  was  not  to  make  a  present  of 
jewels,  as  of  any  other  article  not  of  peraonal  use, 
in  the  ordinary  sense,  which  would  formerly  have 
created  a  trust  for  sepai-ate  use  and  would  now 
vest  the  property  in  the  wife,  but  to  hand  over 
the  jewelleiy  only  for  the  wife's  decoration  so  long 
as  the  husband,  during  his  lifetime,  chose  she 
should  be  so  adorned.  It  was  suggested  to  me 
that  the  Married  Women's  Property  Act  1882 
abolished  paraphernalia.  I  do  not  think  that  Act 
affects  a  gift  of  paraphernalia,  although  the  best 
writers  may  have  taken  a  different  view  :  (see 
Macqueen's  Husband  and  Wife,  115 ;  Lush. 
Husband  and  Wife,  41.)  The  creation  of  para- 
phernalia did  not  imply,  nor  was  it  dependent  on. 


the  legal  identity  which,  for  most  purposes, 
existed  between  husband  and  wife  before  that 
Act,  and  which  it  so  largely  modified.  The 
question,  therefore,  whether  any  gift  was  a  gift  of 
paraphernalia  is  to  be  determined  now  on  the 
same  principles  as  before  that  Act.  In  the  case 
of  Graham  v.  Londonderry  (3  Atk.  392)  a  question 
arose  before  Lord  Hardwicke  as  to  various  articles 
given  to  Lady  Londonderry.  Some  of  them  were 
given  to  her  "by  her  father-in-law,  Giovemor  Pitt, 
before  her  marriage,  some  by  the  Regent  of 
France  during  her  marriage  with  Lord  London- 
derry. All  these  were  held  to  be  gifts  to  her 
separate  use,  as  being  given  by  strangers  to  the 
coverture.  Lord  Hardwicke  further  referred  to 
several  cases  in  which  gifts  of  jewels  and  other 
pixjperty  to  a  wife  by  a  husband  were  held 
to  be  gifts  to  her  separate  use.  But  with  i-egard 
to  the  diamonds  in  a  necklace  given  by  Lord  to 
Lady  Londonderry,  Lord  Hardwicke  said  :  "  This 
is  not  to  be  considered  as  a  gift  merely  to  the 
separate  use  of  the  wife.  I  have,  indeed,  admitted 
that  a  husband  may  make  such  gifts,  but  where 
he  expressly  gave  any  things  to  a  wife  which  were 
to  be  worn  as  ornaments  of  her  person  only, 
they  are  to  be  considered  merely  as  paraphernalia, 
and  it  would  be  of  bad  consequence  to  consider 
them  as  otherwise ;  for,  if  they  were  looked  upon  as 
a  gift  to  her  separate  use,  she  might  dispose  of 
them  absolutely,  which  would  be  contrary  to  his 
intention."  It  was  not,  indeed,  in  that  case  neces- 
sary to  decide  whether  the  jewels  were  an  absolute 
gift  or  paraphernalia,  because,  in  either  case,  as 
Lord  Hardwicke  points  out,  the  plaintiff.  Lady 
Londonderry's  second  husband,  was  entitled  to 
them.  But  it  is,  I  think,  to  be  observed  that, 
although  we  do  not  know  what  the  evidence  before 
Lord  Hardwicke  was,  by  the  words  "when  he 
expressly  gives  anything  to  a  wife  to  be  worn  as 
ornaments  of  her  person  only,"  his  Lordship  would 
seem  to  be  referring  to  some  words  or  act  show- 
ing the  husband's  intention,  and  to  indicate  that 
some  proof  of  the  kind  is  necessary.  In  the  case 
of  Northey  v.  Northey  (2  Atk.  77),  previously 
decided  by  Lord  Hardwicke,  there  was  evidence 
which  pointed  to  a  gift  of  paraphernalia,  because 
it  would  seem  that  the  husDand  himself  kept  the 
jewels  and  only  sometimes  permitted  his  wife  to 
wear  them.  ]m  the  case  of  Jereoise  v.  Jervoise 
(17  Beav.  566)  the  husband  bequeathed  to  his  wife 
the  use  during  her  life  of  all  his  jewels,  and  an 
annuity,  as  well  as  some  other  property.  There 
were  certain  family  jewels  which  the  wife  had 
worn ;  some  pearl  ornaments  had  been  given  to  her 
by  her  husband's  aunt ;  and  her  husband  had  given 
her  two  diamond  bracelets.  It  was  held  that  the 
family  jewels  did  not  pass  to  the  wife,  either  to  her 
separate  use  or  as  paraphernalia.  It  would  appear, 
therefore,  that,  as  the  mil  could  opei-ate  on  them,  it 
was  not  material  whether  the  pearls  and  bracelets 
belonged  to  the  wife  to  her  separate  use  or  as 
pai-aphemalia.  It  was,  however,  no  doubt  decided 
that  both  the  peai-ls  and  the  diamond  bracelets 
were  paraphernalia.  With  regard  to  the  pearls,  I 
feel  a  difficulty  in  reconciling  the  decision  of  the 
learned  judge  on  what  was,  as  I  have  said,  not  a 
material  pomt,  with  the  rule  laid  down  by  Lord 
Hardwicke,  that  articles  cannot  be  paraphernalia 
which  come  from  a  stranger  to  the  coverture. 
But,  as  regai-ds  the  bracelets,  there  was  evidence 
on  which  it  might  well  be  held  that  they  were 
paraphernalia.    They    were   not_^iven    hy    the 
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husband  on  any  particular  occasion,  but  were 
rather  given  to  be  worn,  as  they  were,  with  the 
family  jewels,  though  not  necessai-ilv  to  become 
themselves  family  jewels,  and  one  bnicelet  was 

S'ven  to  match  the  other.  "  The  husband,"  the 
aster  of  the  Rolls  said,  "  evidently  bought  them 
for  the  purpose  of  adoi-ning  his  wife."  In  the 
present  case  the  evidence  seems  to  me  to  point  to 
a  different  conclusion.  Clearly,  most,  if  not  all, 
the  jewels  were  Christmas  or  birthday  presents, 
or  mere  peace-ofEerin^s  in  the  sense  I  have 
referred  to.  Jewelleiy  liable  at  any  moment  to  be 
reclaimed  would  not  make  a  very  graceful  or 
grateful  offering ;  and  I  see  nothing  to  show  that 
tlie  husband  intended  to  impress  the  character 
of  paraphernalia  on  his  ^fts.  The  case  of  Re 
Vansittart  (67  L.  T.  Rep.  5i>2 ;  (1893)  1  Q.  B.  181) 
was  referred  to  by  counsel  for  the  husband,  as 
showing  the  legal  effect  of  a  gift  of  jewels  from  a 
husband  to  a  wife.  In  that  case  it  was  held  that 
such  a  gift  was  a  settlement  within  sect.  47  of  the 
Bankruptcy  Act  IHSJ,  on  the  ground  that  the 
donor  contemplated  the  retention  by  his  wife  of 
the  present  that  he  gave  her.  But  the  inference 
which  I  draw  from  that  case  is  the  reverse  of  that 
suggested  to  me.  It  may  well  be  that  a  voluntarr 
settlement,  voidable  by  creditors,  was  created, 
because  the  jewels  were  given,  not  as  some  small 
sums  might  be  given  for  immediate  expenditure, 
but  to  constitute  a  permanent  possession  of  the 
wife.  But  the  jewels  became  the  property  of  the 
wife,  and,  no  doubt,  she  could  have  given  a  good 
title  had  she  sold  them.  And,  therefore,  the 
inference  drawn  by  the  learned  judge  frjm  the 
facts,  which,  as  to  the  occasions  of  the  gifts,  were 
very  like  those  in  the  present  case,  was  not  that 
the  wife  took  the  jewels  as  paraphernalia,  but 
rather  as  settled  to  her  separate  use.  Indeed,  it 
does  not  seem  to  have  occurred  to  any  one  to 
think  of  paraphernalia  in  connection  with  that 
case,  though  such  a  view  would  have  been  conclu- 
sive in  favour  of  the  creditors.  I  think,  therefore, 
that  the  jewels  in  this  case  belong  to  the  wife,  and 
that  the  husband's  claim  fails. 

Summon*  dismissed  with  costs. 

Ektlicitors  for  the  husband,  Hawks,  Stokes,  and 
JdcKewan. 
Solicitors  for  the  wife,  Elliot  and  Hutchitison. 


Nov.  8, 9,  and  21, 1894 

(Before  the  President  (Sir  F.  H.  Jeune.) 

Churchward  ».  Churchward  and  Hollidat 
(the  Queen's  Proctor  showing  cause),  (a) 

Divorce  —  Collusion  —  Collusive  arrangements 
brought  before  the  court  at  the  hearing — Decree 
nisi — Papers  sent  to  Queen's  Proctor — Interven- 
tion— Decree  rescinded — Costs. 

Collusion  between  the  parties  to  a  divorce  suit, 
even  where  all  the  facts  in  relation  to  the 
collusive  arrangement  are  brought  before  the 
court  at  the  hearing  of  the  petition,  is  sufficient 
ground  for  rescinding  the  decree  nisi  then 
pronounced  ;  for,  where  the  parties  are  acting  in 
concert  in  presenting  and  prosecuting  the  suit,  the 
court  is  not  able  to  act  with  certainty  that  it  has  all 
the  circumstances  before  it  when  pronouncing  a 

(«)  Beporled  by  H.  DtKLEY  Qbazibbook,  Esq.,  Boniater-at-LaT. 


decree.  If  the  initiation  of  a  suit  be  procurti, 
and  its  conduct  provided  for  by  agreement,  this 
constitutes  collusion,  although  a  finger  eamiot 
be  placed  on  any  specific  fact  ax  hatnng  been 
falsely  dealt  with  or  withheld.  The  court, 
on  public  grounds,  should  be  able  to  rely  m 
t?ie  protection  afforded  by  the  parties  being 
presumably  at  arm's  length  the  one  from  the 
other,  and,  even  where  the  petitioner  has, 
apart  from  the  question  of  collusion,  an  indis- 
putable ground  for  petitioning  the  court  to 
dissolve  his  marriage,  and  where  his  object  in 
entering  into  arrangements  with  hit  adulterotu 
wife  is  shotcn  to  have  been  substantially  to 
benefit  their  child ;  yet  the  court  will,  upon  the 
intervention  of  the  Queen's  Proctor,  rescind  the 
decree  upon  the  ground  of  the  eoUunon  tolunr- 
tarily  disclosed  by  the  petitioner  at  the  heariag 
of  the  petition. 

The  meaning  to  be  attached  to  eollueion  tn  20  £  21 
Vict.  c.  85,  «.  30,  and  in  23  *  24  Vict.  e.  144.  ».  7, 
is  the  same,  namely,  '•  acting  in  concert,''''  and  it 
is  not  necessary  for  the  Queens  Proctor,  inter- 
vening under  the  later  Act,  to  show,  after  he  has 
once  proved  collusion,  that  the  decree' niei  which 
has  been  obtained  was,  apart  from  the  quettion 
of  collusion,  in  fact  obtained  "  contrary  to  the 
justice  of  the  case."  The  intention  of  the  Legis- 
lature, in  sect.  30  of  the  Divorce  Act  1857.  teas  to 
continue  the  practice  of  the  Souse  of  Lords  in 
regard  to  Divorce  Bills. 

In  view,  'however,  of  the  fact  fhat  substantially  all 
the  matters  relied  on  upon  the  intervention  were 
brought  to  the  knowledge  of  the  judge  at  He 
hearing  of  the  petition. 

The  Court,  in  rescinding  the  decree,  made  no  order 
as  to  costs. 

This  was  the  hearing  of  an  intervention  by  the 
Queen's  Proctor  upon  the  ground  of  collusion. 

Inderwick,  Q.C.   and  Guy  Stephenson   for  the 
Queen's  Proctor. 

Lawson  'Walton,  Q.C.  and  B.  H.  Pritchard  for 

the  petitioner.  Cur.adv.vulL 

Nov.  21. — The  President. — From  the  evidence 
before  me  I  draw  the  following  conclnsions : — 1. 
That  the  respondent  and  co-respondent  are  guilty 
of  adulteiT.  2.  That  the  petitioner  did  not  connive 
at  such  adulteiy.  3.  That  there  was  no  collusion 
to  present  to  the  court  false  facts  in  proof  of 
adultery.  4.  That  the  petition  was  presented  ia 
accordance  with,  and  in  consequence  of,  the  agree- 
ment come  to  between  the  parties.  By  this,  I 
mean  that  the  petitioner  would  have  been  contait 
with  a  separation,  could  he  so  have  obtained  the 
pecimiary  settlement  he  sought:  and  he  would 
not  have  presented  the  petition,  if  he  could  not 
have  secured  himself  against  the  risk  of  diverting 
his  wife's  property  fi-om  his  child.  It  was  strongly 
urged  on  me  that  the  petitioner  would,  in  anv 
case,  have  presented  a  petition  for  a  divorce,  and 
that  the  unwillingness  exhibited  to  the  respon- 
dent's solicitor  was  a  justifiable  strata^m  to 
secure  a  favourable  settlement.  I  cannot  accept 
this  view.  5.  That  it  was,  in  fact,  part  of  the 
agreement  that  the  wife  and  co-respondent  should 
not  defend  the  suit.  6.  That  it  was  not  shown 
that  there  were  any  specific  facts  material  to 
defence  or  recrimination  which  might  have  been 
brought  forward  by  the  wife.  But  it  appears  to 
me  impossible  to  say  that  it  wa«  proved  that 
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there  were  no  material  facts  which  she  could  have 
brought  forward  by  way  of  defence  or  recrimina- 
tion. The  petitioner,  the  petitioner's  solicitors, 
and  the  respondent's  solicitors  denied  that  they 
knew  of  any  such  facts,  but  such  statements  do 
not  appear  to  be  conclusive  on  the  point.  The 
question  is,  whether,  under  these  circumstances, 
the  petitioner  should  be  held  disentitled  to  a 
divorce  by  reason  of  collusion  with  the  respondent. 
It  was  contended  for  the  petitioner  tnat  the 
collusion  necessary  to  be  shown  was  that  described 
in  the  latter  part  of  sect.  7  of  the  Matrimonial 
Causes  Act  1860,  as  "  collusion  for  the  purpose  of 
obtaining  a  divorce  contrary  to  the  justice  of  the 
case,"  and  his  counsel  drew  a  distinction  between 
each  collusion  and  that  referred  to  in  sect.  30  of 
the  Act  of  1857.  It  is,  however,  to  be  observed 
that  the  intervention  of  the  Queen's  Proctor  is 
not  under  the  latter,  but  under  the  earlier,  part  of 
sect.  7,  where  the  phrase  is  simply  "  collusion." 
Sut  the  point  is  not  very  malarial,  because,  as  an 
alternative,  it  was  urged- — and  this  is,  indeed,  the 
real  gist  of  his  argument  —  that  all  collusion 
meant  "  collusion  for  the  purpose  of  obtaining  a 
divorce  contrary  to  the  justice  of  the  case,"  in  a 
eense,  presently  to  be  mentioned,  which  counsel 
ascribed  to  the  words.  Whatever  be  the  meaning 
of  collusion,  I  cannot  doubt  that  it  bears  the  same 
meaning  in  sect.  30  of  the  Act  of  1857  and  in 
both  parts  of  sect.  7  of  the  Act  of  1860.  It  seems 
to  be  impossible  to  suppose  that  a  totally  different 
sense  is  to  be  assigned  to  the  collusion  which 
■vitiates  a  claim  for  divorce  if  discovered  by  the 
judge  at  the  trial,  before  a  decree  nisi  is  pro- 
nounced, and  that  brought  to  his  knowledge  by 
the  Queen's  Proctor  before  or  after  such  decree. 
The  contest  raised  in  this  case  as  to  the  meaning 
of  collusion  proceeds  on  clear  lines.  On  the  one 
band,  it  is  urged  that  collusion  is  agreement, 
either,  on  the  positive  side,  to  put  forward  true 
facts  in  support  of  a  false  case,  or  false  facts  in 
support  of  a  true  case ;  or,  on  the  negative  side, 
to  suppress  facts  which  would  prevent,  or  tend  to 
prevent,  the  court  granting  a  divorce.  It  was 
insisted  that,  in  a  suit- against  a  wife,  unless  it  be 
shown  that  the  petitioner's  charge  of  adultery 
was,  in  fact,  unfounded,  or  was  supported  by  false 
evidence,  in  that  material  facts  in  support  of 
defence  or  reciimination  were  concealed,  there  was 
no  collusion.  On  the  other  hand,  it  was  main- 
tained that  collusion  has  a  wider  scope ;  and  that 
if  there  be  an  agreement  to  prosecute  a  suit  which 
induces  the  petitioner  to  prosecute  it,  and, 
<)  fortiori,  if  such  agreement  contain  terms  pro- 
viding for  the  petitioner's  costs,  and  providing 
that  the  case  shall  not  be  defended  and  damages 
not  asked,  that  is  collusion,  even  though  it  be  not 
shown  that  adultery  was  not,  in  fact,  committed 
or  any  false  facts  put  forward  to  prove  it.  and 
though  no  specific  facts  adverse  to  the  success  of 
the  claim  for  divorce  are  shown  to  have  been  con- 
cealed. There  would  seem,  therefore^  to  be  four 
questions  that  may  be  asked.  First,  is  it  collusion 
to  procure  the  initiation  and  prosecution  of  a 
suit,  and  ai'range  the  mode  and  terms  of  its  con- 
duct, by  agreement,  though  there  be  no  express 
stipulation  that  there  shall  be  no  defence  and  no 
specific  ground  for  suspicion  that  a  false  case 
is  put  forward  or  material  facts  concealed  ? 
Secondly,  does  the  addition  of  a  term  that  there 
shall  be  no  defence  render  the  agreement  coUn- 
sive  ?     Thirdly,  is  it  collusion  when,  besides  such 


an  agreement,  there  is  ground  for  suspicion  that 
material  facts  may  be  concealed  P  Or,  fourthly,  is 
there  collusion  only  when  it  is  shown  that,  in 
consequence  of  such  agreement,  false  matter  has 
been  introduced  into  the  case  or  material  facts 
suppressed?  In  support  of  the  more  limited  view 
of  the  nature  of  collusion,  reliance  is  placed  on 
definitions  which,  at  various  times,  and  with  more 
or  less  authority,  have  been  given  of  collusion. 
Mr.  Macqueen  in  his  book  on  Marriage  and 
Divorce  (2nd  edition,  p.  67)  summarises  the 
matter  thus :  "  According  to  the  authorities 
there  appear  to  be  two  kinds  of  collusion — first, 
where  the  parties  put  forward  false  facts  to  form 
the  basis  of  the  judgment;  secondly,  where  the 
parties  put  forward  facts  which  are  true,  but 
which  have  been  corruptly  and  fraudulently  pre- 
concerted to  form  the  basis  of  the  judgment." 
This  definition  is,  however,  obviously  incomplete 
in  omitting  the  suppression  of  material  facts  of 
defence  or  i-ecrimination  as  one  kind  of  collusion, 
and  it  therefore  shuts  out  the  further  considera- 
tion which  arises — if  it  be  admitted  that  such 
suppression  does  constitute  collusion  —  namely, 
whether  it  must  be  shown  that  material  facts 
were,  in  fact,  concealed.  It  is  remarkable  that 
the  learned  author  goes  on  to  mention  Chim.m's 
case  in  the  House  of  Lords,  without  apparently 
noticing,  as  I  shall  presently  remark,  what  an 
extension  of  collusion  that  case  appears  to  afford. 
In  Crewe  v.  Crewe  (8  Hagg.  Eccl.  123,  129)  Lord 
Stowell  said:  "Collusion  may  exist  without 
connivance,  but  connivance  is  (generally)  collusion 
for  a  particular  purpose.  Collusion,  as  applied 
to  this  subject,  is  an  agreement  between  the 
parties  for  one  to  commit,  or  appear  to  commit, 
an  act  of  adultery,  in  order  that  the  other  may 
obtain  a  remedy  at  law  as  for  a  real  injury. 
Real  injury  there  is  none,  where  there  is  a  common 
agreement  between  the  paities  to  effect  their 
object  by  fraud  in  a  court  of  justice.  If  such 
conduct  were  permissible,  it  would  authorise 
parties  to  violate  their  marriage  vow,  and  would 
encourage  profligate  and  dissolute  manners.  The 
law,,  therefore,  requires  that  there  should  be  no 
co-operation  Tor  such  a  purpose,  and  does  not 
grant  a  j^medy  where  the  adultery  is  committed 
with  any  such  view.  It  is  a  fraud  difficult  of 
proof,  since  the  agreement  may  be  known  to  no 
one  but  the  two  p^ies  in  the  cause,  who,  alone, 
may  be  concerned  in  it,  for  the  adulterer  may  be 
ignorant  of  the  understanding.  However,  it  is  no 
decisive  proof  of  collusion  that,  after  the  adultery 
has  been  committed,  both  parties  desire  a  separa- 
tion ;  it  would  be  hard  that  the  husband  should 
not  be  released  because  the  offending  wife  equally 
wishes  it.  She  may  have  honest  or  dishonest 
reasons,  innocent  or  profligate;  an  aversion  to 
live  with  the  man  she  has  injured,  a  desire  to  live 
imcontrolled  or  to  fly  into  the  arms  of  the 
adulterer;  it  would  be  unjast  that  the  husband 
should  depend  upon  her  inclinations  for  his 
release ;  he  has  a  right  to  it.  It  has  often  been 
said,  and  with  peculiar  injustice,  that,  although 
the  original  adultery  was  not  collusive,  yet  the 
proceedings  in  these  courts  lead  ultimately  to 
collusion  in  the  conduct  of  the  cause ;  because,  as 
the  suit  is  between  the  suffering  and  the  offending 
party,  the  latter  frequently  prays  a  sentence 
which  she  does  not  wish  to  obtain.  On  a  little 
considei-ation,  however,  it  wiU  be  seen  that  this 
arises  from  a  wise  provision  of  law:  the  Canon 
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directs  that  a  diTorce  shall  not  go  upon  the  mere 
confession  of  the  party  ;  the  wife,  therefore,  must 
give  a  negative  issue  (indeed,  the  court  is  almost 
bound  to  reject  an  affirmative  issue,  since  it  is 
necessary,  by  the  Canon,  that  evidence  should  be 
produced^;  she  must  deny  her  guilt,  and  her 
prayer  must  be  according  to  her  denial.  But  this 
18  mere  style  and  form.  If  the  court  sees  a  fair 
case  made  out,  what  may  be  the  inclination  of  the 
wife,  be  it  corrupt  or  honest,  is  of  little  import- 
ance; the  question  is  whether  the  husband  has 
received  a  real  injury,  and  bona  fide  seeks  relief." 
I  thinlc  that  in  this  passage  Lord  Stowell  was 
considering,  as  indeed  he  says,  only  the  view  of 
the  matter  applicable  to  the  case  before  him.  It 
is,  no  doubt,  collusion  where  there  is  an  agreement 
between  the  parties  for  one  to  commit,  or  appear 
to  commit,  an  act  of  adultery,  in  order  that  the 
other  may  obtain  a  remedy  at  law,  as  for  a  real 
injoiy.  But,  there  again,  is  omitted,  because 
in  that  case  not  relevant,  the  kind  of  collusion 
which  results  from  suppression.  It  is  to  be 
observed,  however,  how  carefully  Lord  Stowell 
limits  the  case  in  which  he  excludes  collusion  to 
that  of  a  mere  desire  of  both  parties  to  obtain  a 
separation,  and  does  not  deal  with  the  results  of 
such  a  common  desire  leading  to  an  agreement 
relative  to  the  suit,  still  less  those  of  the  desire  on 
the  part  of  the  husband  being  induced  by  ex- 
traneous considerations  offered  by  the  wife ;  and 
it  is  to  be  further  observed,  that  Lord  Stowell 
insists  that  the  husband  must  have  received  a 
real  and  boru'i  fide  injurv.  This  leaves  open  the 
question  :  in  what  cases  is  relief  sought  bond  fide  f 
Great  reliance  was  placed  by  Mr.  Walton  on  the 
definitions  of  collusion  given  by  Dr.  Lushington 
and  the  Lord  Advocate  for  Scotland  b^ore 
the  Select  Committee  of  the  House  of  Lords 
in  1844,  appended  to  the  Report  of  the  Royal 
Commission  appointed  in  1850.  I  therefore  refer 
to  them,  though  thfiy  are  extra-judicial  opinions. 
Dr.  Lushington  said  (Report,  p.  47) :  "  190.  A 
question  was  put  to  me'  as  to  collusion.  Now  I 
beg  leave  to  observe  that,  in  the  sense  in  which  it 
is  used  in  Doctors'  Commons,  it  does  not  mean 
even  consent  or  facility,  where  there  is  just  cause 
for  the  husband  prosecuting  the  suit,  or  vice  vergd ; 
but  it  is  permitting  a  false  case  to  be  substan- 
tiated, or  keeping  back  a  just  defence.  It  may  be 
a  question  whether  this  rule  of  collusion  extends 
to  cases  where  recrimination,  though  practicable, 
is  not  resorted  to.  191.  Do  you  mean,  by  saying 
"where  recrimination  is  practicable  and  is  not 
resorted  to,"  that  the  collusion  consists  in  the 
abstaining  from  recrimination  P — Tes ;  but  I  do 
not  say  that  so  doing  has  been  deemed  to  be 
collusion  in  the  legal  sense  of  the  term.    .    .    . 

194.  Then,  do  you  understand  that  wherever 
there  is  a  case  where  the  fact  of  adultery,  cruelty, 
and  so  foi-th  exists,  provided  that  the  fact  is  not 
gob  up  for  the  purpose  of  the  proceeding,  ic  would 
not  be  a  case  oi  collusion,  though  the  parties  were 
in  collusion  as  to  the  proceeding  in  court  ? — 
Certainly,  we  should  not  call  it  collusion  ;  on  the 
contrary,  the  expressions  which  have  fallen  from 
the  learned  judges  have  been  these,  and  I  think 
they  are  founded  on  truth  :  '  If  the  wife  has  already 
committed  the  ^-eatest  possible  offence  against  the 
husband  by  violating  his  bed,  why  should  she  add 
to  it  by  increasing  the  expense  of  the  i^medy  ? ' 

195.  Are  you  not  aware  that,  to  a  certain  degree, 
the  same  principle  holds  with  divorce  Bills,  for 


that,  if  the  wife  does  not  make  any  defence,  wbid 
is  the  case  with  a  great  majority  of  those  Bilk,  it 
is  reckoned  no  pi-oof  of  collusion? — (^otaiolj. 
196.  And  BO,  if  the  paramour  makes  no  defence  to 
the  action,  and  lets  judgment  go  by  defaiilt,  it  is 
no  proof  of  collusion  ?— <)ertaiiuy."  It  is,  I  think, 
obvious  that  Dr.  Lushington  chiefly  desired  to 
insist  that  the  mere  abstention  from  defence  did        | 
not  constitute  collusion,  and  that  the  case  was  not 
presented  to  his  mind  of  an  agreement  between 
the  parties,  providing  for  the  bringing  of  a  mit 
and  for  the  terms  on  which  it  was  to  be  oondacted. 
including  a  stipulation  that  there  should  be  na 
defence,  and  of  the  inference  to  be  drawn  from 
Bach  an  agreement.      The    following   questions 
were  put  to  the  Lord  Advocate  for  Scotland,  and 
answers  given  by  him,  p.  63:  "93.  Woulditbec»lln- 
sion  if  the  partv  had  actually  committed  adultei; 
without  any  collusion,  and  if  then  the  other  paitj 
and  the  adulterous  party  were  collnding  together 
to  get  a  divorce  ? — That  is,  I  believe,  an  interpre- 
tation pretty   generally  put  upon  it.    My  ovn 
impression  is  that  such  is  not  the  true  meaning  o{ 
collusion.    I  mean,  that  if  a  jnst  cause  for  a       ; 
divorce  exists  without  collusion,   and,  that  the       i 
party  wronged  seeks    to    have    the    remedy  of 
divorce,  and  is  entiUed  to  it,  I  doubt  whether  the 
circumstance  that  the  other  party  has  no  objection, 
or  is  well  pleased,  would  be  such  collusion  as  to 

greclude  the  remedy.  94.  So  that,  if  adultery 
ad  really  been  committed,  not  for  the  purpose  of 
getting  a  divorce,  but  independenUy  of  that  it 
would  be  no  collusion  such  as  to  bar  the  remedj, 
if  the  parties  entered  into  a  sort  of  plan  for 
getting  a  divorce  grounded  upon  that  adiutny  ■— 
I  think  that,  according  to  the  original  meaning  of 
collusion,  it  would  not  be  so ;  but,  if  you  were  to 
examine  them  very  strictly  as  to  whether  thev  had 
any  collusion  in  bringing  the  suit,  what  would  be 
the  effect  of  the  parties  admitting  that  they  kne* 
of  the  suit  being  intended  to  be  brought,  and  that 
they  had  no  objection  to  it,  but  that,  on  the 
contrary,  they  had  allowed  the  writ  to  be  served, 
and  dispensed  with  the  time  and  afforded  other 
facilities,  I  cannot  say."  It  is  clear  that  the  Lord 
Advocate  expressly  abstained  from  pronouncing 
an  opinion  on  circumstances  in  some  respects 
similar  to  those  in  the  present  case.  It  should, 
however,  be  added  that  a  little  later  he  expressed 
the  view  that  the  mere  circumstance  of  people 
going  to  Scotland  to  be  divorced,  as  they  might 
go  to  be  married,  would  not  constitute  a  divorce. 
It  is  not  necessary  to  say  more  on  that  point  than 
that  the  mere  agreement  to  do  what  is  necessary 
to  give  jurisdiction  falls  far  short  of  the  agree- 
ment in  this  case.  Mr.  Walton  further  relied  on 
the  expressions  used  by  Lord  Chelmsford  inShait 
v.  GoiOd  (18  L.  T.  Rep.  833;  L.  Rep.  2  B.  A  L 
App.  55,  77),  which  are,  no  doubt,  of  great  weight 
though  they  were  not  necessary  for  the  decision  of 
the  case.  They  were  as  follows  -.  "  But  whatevff 
opinion  may  be  ultimately  entertained  as  to  the 
extent  of  the  power  of  the  Scotch  courts  to 
dissolve  English  marriages,  the  validity  of  the 
divorce  of  tie  appellants'  mother  from  Buxton 
cannot  be  admitted,  if  it  was  obtained  by  concert 
or  collusion.  It  was  argued  for  the  appellants 
that  the  only  collusion  which  can  affect  tte 
validity  of  a  dSvorce  is  where  there  are  concert  and 
connivance  in  the  acts  upon  which  the  deciw 
proceeds,  and  that,  if  a  just  cause  of  diroice 
exists  without  collusion,  any  arrangement  to  bring 
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the  faicts  before  a  court  of  competent  jurisdiction, 
however  purchased  or  obtained,  is  unobjectionable. 
I  quite  agree  that  if  the  agreement  in  this  case 
had  been  that  Buxton  Bhomd  bring  himself  within 
the  reach  of  the  Scotch  court,  so  as  to  enable  his 
wife  to  institute  a  suit  for  a  divorce,  to  be  deter- 
mined upon  the  merits,  although  it  was  stipulated 
tiiat  he  was  to  receive  a  sum  of  money  when  the 
divorce  was  obtained,  this  would  not  amount  to 
collusion.  But  the  arrangement  between  the 
parties  was  of  a  different  duiracter.  In  order  to 
make  it  possible  for  the  contemplated  marriage 
between  the  father  and  mother  of  the  appellants 
to  take  place,  the  previous  dissolution  of  the 
marriage  with  Buxton  was  absolutely  necessary. 
Shaw,  iiierefore,  who  was  intent  upon  attaining 
his  object,  stipulated  that  Buxton  should  be  paid 
a  sum  of  money  in  case  he  was  divorced,  and  re- 
strained him  from  attempting  to  defeat  the  pro- 
ceedings by  imposing  upon  him  the  forfeiture  of 
the  money  in  case  he  should  '  by  himself,  or  by 
any  one  through  him,  fpve  iiuormation  which 
should  be  prejudicial  to  the  divorce.'  Such  an 
agreement  as  tiiis  appears  to  me  to  come  within 
the  very  words  of  the  oath  de  calv/mnia,  which 
was  required  to  be  taken  by  Mrs.  Buxton,  by 
which  she  swore  '  that  there  had  been  no  concert 
or  collusion  between  her  and  the  defender,  or  her 
friends  or  agents,  in  raising  the  action  in  order  to 
obtain  a  divorce  against  him  ;  nor  did  she  know, 
believe,  or  suspect  that  there  had  been  any  con- 
cert or  agreement  between  any  other  person  on 
her  behalf  and  the  said  defender  or  any  other 
person  on  his  behalf,  with  the  view  or  for  the  pur- 
pose of  obtaining  such  divorce.'  It  is  impossible 
to  doubt  that  the  disclosure  to  the  court  of  the 
agreement  between  the  parties  upon  which  the 
action  was  raised  might  have  been  prejudicial  to 
the  divorce,  and  Buxton  would  have  run  the  risk 
of  forfeiting  the  money  he  was  to  receive  if  he 
had  given  information  about  it."  It  would  appear, 
therrfore,  to  have  been  Lord  Chelmsford's  opinion 
— first,  that  the  agreement  by  a  respondent  to 
come  within  Scotch  jurisdiction  for  the  purpose 
of  a  divorce  being  obtained  against  him,  although 
accompanied  by  a  stipulation  that  he  should 
receive  a  certain  sum  when  the  divorce  was  ob- 
tained, did  not  constitute  collusion  ;  and,  secondly, 
that  the  addition  of  a  term  that  he  should  forfeit 
the  money  if  he  gave  information  prejudicial  to 
the  divorce  did  amount  to  coUusion,  because  the 
disclosure  to  the  court  of  the  agreement  might 
have  beeif  prejudicial  to  the  divorce.  Lord  West- 
bury  also  (vbi  8up.,  p.  87)  was  of  opinion  that  tbe 
decree  was  oollosively  obtained,  but  did  not  state 
on  what  grounds  that  opinion  was  based.  An 
agreement  to  come  withm  the  jurisdiction  in 
order  that  the  suit  might  be  brought  would,  no 
doubt,  not  constitute  collusion.  I  venture,  with 
all  respect,  to  think  that  an  agreement  that  the 
respondent  should  be  paid  if  the  suit  succeeded 
was  at  least  open  to  considerable  doubt,  and  this 
must,  it  appears  to  me,  have,  in  truth,  been  Lord 
Chelmsford's  view,  because  he  thought  it  collusion 
to  agree,  in  effect,  to  conceal  those  stipulations, 
as  their  disclosure  might  be  prejudicial  to^the 
divorce.  But  is  not  the  agreement  in  this  case 
substantially  of  the  same  character  as  that  which 
Lords  Chelmsford  and  Westbury  condemned? 
Is  not  an  agreement  not  to  defend  tantamount  in 
effect  to  an  agreement  not  to  disclose  anything 
prejudicial  to  the  divoree  P  Although  the  present 
ToL  LZZI.,  1839. 


petitioner  prudently  and  properly  revealed  his 
agreement  with  the  respondent,  it  is  clear  that 
the  respondent  placed  it,  by  agreement,  out  of  her 
power  to  make  such  a  disclosure,  and,  if  so,  that 
agreement  became,  Uke  the  agreement  in  Shaw  v. 
Gould  (ubi  8u]p.),  collusion.  It  was  pressed 
strongly  on  me  that,  in  the  case  of  Sunt  v.  Hunt 
and  Wright  (the  Queen's  Proctor  showing  cause), 
(39  L.  T.  Rep.  45 ;  47  L.  J.  N.  S.  22,  P.  &  M.)  Lord 
Hannen  lent  the  weight  of  his  authority  to  the 
narrower  view  of  collusion.  In  that  case  it  was 
alleged  that  the  petitioner  had  been  guilty  of 
conduct  conducing  to  his  wife's  adultery,  and  that 
he  induced  her  to  refrain  from  defending  the  suit 
by  promising  not  to  press  for  costs  against  the 
co-respondent.  It  would  appear  that  the  jury 
thought  that  these  allegations  were  well  founded. 
If  so,  there  was,  beyond  question,  a  collusive 
agreement  to  conceal  facts  not  only  material  but 
conclusive.  No  doubt,  however,  the  president  is 
reported  to  have  said,  in  summing  up  to  the  jury: 
"  Now,  collusion  is  tins — if  a  pai-ty  to  a  suit  of 
this  kind,  by  agreement  with  the  others,  procui-es 
the  withdrawsJ  fi-om  the  notice  of  the  court  of 
facts  which  are  relevant  to  the  charge  which  is  - 
imputed  to  him  or  her,  that  is  collusion.*'  And, 
later  on :  "  Were  these  facts  that  were  pertinent 
and  material,  and  such  as  ought  properly  to  have 
been  submitted  to  a  court  or  jury  to  enable  them, 
to  determine  one  or  other  of  the  charges  againsl; 
the  petitioner — of  course  that  will  depend  on  the 
answer  you  give  to  the  first  two  questions  I  here- 
put  to  you — namely,  was  his  conduct  such  as. 
conduced  to  his  wife's  adultery  ?  Did  he  habitu- 
ally use  foul  and  indecent  language  to  her  P  "  It 
should,  I  think,  be  added  that,  in  suggesting  the 
cases  in  which  there  would,  or  would  not,  be  col- 
lusion, Lord  Hannen  appears  to  have  put,  as  the 
test,  whether  the  husband  did,  or  did  not,  feel  that 
the  motives  for  the  concealment  which  he  stipu- 
lated for  were  relevant  to  the  charge  made  against 
him.  It  would,  no  doubt,  appear  nom  portions  of 
his  summing  up  that  Lord  Hannen  regarded  proof 
that  material,  nay,  even  decisive,  facts  were  con- 
cealed by  agreement,  as  necessary  to  make  out- 
collusion.  But  it  must  be  remembered  that,  being- 
addressed  to  a  jury,  it  was  not  necessary,  or  indeed 
desirable,  for  him  to  do  more  than  state  as  much 
law  as  covered  the  case  in  hand  ;  and  I  think  that 
the  view  of  Lord  Hannen,  expressed  in  bis  sum- 
ming up,  ought  not  to  be  put  higher  than  this, 
that,  where  the  main  evidence  of  collusion  is  an 
agreement  not  to  defend,  in  order  to  find  collusion 
you  must  see  that  it  was  intended  to  conceal 
material  facts.  It  would  appear,  from  the  case  of 
Bacon  V.  Bacon  and  Ashby  (the  Queen's  Pi-octor 
showing  cause)  (25  W.  B..  560),  decided  shoi-tly 
before  Hunt  v.  Hunt  (ubi  gup.),  that  Lord  Hannen 
considered  that  agreement  between  the  parties  to 
withheld  relevant  evidence  was  one  form  only  of 
collusion;  and  also  that  the  evidence  need  be 
relevant  only,  and  not  decisive.  The  latter  point 
is  now  established  by  the  decision  of  the  Court  of 
Appeal  in  Butler  v.  Butler  (62  L.  T.  Rep.  344 ;  15 
P.  Div.  66),  which  I  recently  followed  in  Bogen  ▼. 
Rogers  (the  Queen's  Proctor  showing  cause)- (-^0 
L.  T.  Rep.  699 ;  (1894)  P.  161).  Giving,  therefox-e, 
full  weight  to  the  case  of  Hunt  v.  Hunt  {ubi  sup.), 
it  does  not  appear  to  me  to  conclude  a  case  such 
as  the  present,  where,  apart  from  any  agreement 
not  to  defend,  there  is  so  much  more.  It  is  now 
necessary  to  consider  the  authorities  relied  on  by 
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ihe  Queen's  Proctor.  They  begin  with  deoisions 
of  the  House  of  Lords  before  the  Act  of  1857.  It 
was  contended  before  me  that  these  decisions  are 
not  binding  on  this  court.  I  am  clear,  however, 
that  they  ai-e  authorities  of  the  greatest  weight. 
In  Shaw  t.  Gould  (uhi  sup.)  Lorid  Westbury  (at 
p.  84)  said :  "  In  England,  since  the  Reformation, 
marriage,  being  no  longer  a  sacrament,  has 
always,  in  theory  of  law,  been  dissoluble  for 
adultery  in  the  wife,  and  for  incestuous  adultery 
and  other  crimes  by  the  husband ;  but,  until  the 
recent  Divorce  Act,  this  law  was  administered  by 
Parliament  alone,  and  although  the  decision  of 
Parliament  was  in  the  form  of  an  Act  or  privi- 
legium,  and  not  of  a  judicial  decree,  yet  the  Act 
was  granted  upon  evidence  proving  that  the  case 
came  within  the  scope  of  certain  established  rules. 
This  proceeding  was  in  spirit  a  judicial,  though  in 
form  a  legislative.  Act.  The  justice  of  divorce  was 
recognised,  but  no  forensic  tribunal  was  intrusted 
with  the  power  of  applying  the  remedy.  But  the 
law  and  practice  of  Parliament  were  well  known, 
and,  in  fact,  this  House  acted  as  a  court  of  justice." 
It  may  be  added  that  those  decisions  of  the  House 
of  Lords  have  been  repeatedly  recognised  as 
authorities,  and,  notably  so,  by  this  court  in  a  case 
I  shall  presently  mention.  By  its  Standing  Order 
of  the  28th  March  1798,  No.  142  (Macqueen  on 
the  Appellate  Jurisdiction  of  the  House  of  Lords, 
528,  791),  the  House  of  Lords  imposed  on  itself 
the  duty  of  inquiring  "  whether  there  has  or  has 
not  been  any  collusion,  directly  or  indirectly,  on 
his  (the  petitioner's)  part,  relative  to  any  act  of 
adultery  that  may  have  been  committed  by  his 
wife ;  or  whether  there  be  any  collusion,  directly 
or  indirectly,  between  him  and  his  wife,  or  any 
other  person  or  persons,  touching  the  said  bill  of 
divorce,  or  touchingany  proceedings  or  sentence  of 
divorce  had  in  the  Ecclesiastical  Court  at  his  suit ; 
or  touching  any  action  at  law  which  may  have  been 
brought  by  such  petitioner  against  any  person 
for  criminal  conversation  with  the  petitioner's 
wife  .  .  .  ."  There  can,  I  think,  be  no  doubt 
that  the  provisions  as  to  collusion  in  the  Act  of 
1867  (20  &  21  "Vict.  c.  85)  were  intended  to  continue 
the  practice  of  the  House  of  Lords  in  divorce  cases. 
It  is  therefore  all  important  to  see  what  the  House 
of  Lords  considered  collusion  to  be.  In  Chiaim's 
case  (Macqueen,  p.  582)  it  appeared  that  the  costs 
of  the  plaintiff  in  the  action  for  crim.  eon.  were 
paid  by  the  respondent's  father,  and  also  that  in 
the  Ecclesiastical  Court  no  witnesses  were  called 
for  the  wife.  The  report  states  (p.  583):  "The 
adultery  was  clearly  proved ;  but  the  appearances 
of  collusion  were  too  gross  and  palpable  to  admit 
of  being  overlooked  or  explained."  Now,  it  can- 
not possibly  be  said  that  in  that  case  it  was  shown 
that  any  specific  mateidal  facts  were  concealed ; 
and  it  is  expressly  stated  that  the  adultery  was 
proved.  It  seems  to  me,  therefore,  that  no 
collusion  is  possible,  except  that  the  House  of 
Lords  considered  collusion  to  be  made  out  fiv)m 
the  fact  that  the  parties  in  the  conduct  of  the  pro- 
ceedings were  acting  in  concert.  No  doubt  the 
inference  was  that  where  such  concert  existed  it 
was  impossible  to  be  sure  that  all  the  truth  was 
presented  ;  but  the  point  is,  that  proof  of  concert 
in  the  conduct  of  the  proceedings  was  held  suffi- 
cient to  engender  such  a  doubt.  In  Edwards' 
case  (Macqueen,  p.  583)  the  report  states  :  "  The 
evidence  of  adultery  in  this  case  was  clear ;  but  a 
bond  signed  by  Captain  Edwards  was  produced. 


dated  the  10th  Dec.  1778,  securing  payment  A 
452.  a  year  to  his  wife ;   who,  on  the  other  hand, 
'  conditioned,  on  her  part,  that  she  and  all  those 
who  were  or  might  become  concraned  for  her  in 
her  defence  to  the  said  Thomas  Edwards  obtaiii- 
ing  a  divorce  would  not  give  any  unneceBSirj 
dday  in  the  proceeding  thereof,  bat  in  all  tiiiogt 
con»)rm  herself  and  uiemaelves  so  as  to  biing 
the  said  suit  and  proceedings  to  as  speedy  an  issue 
as  possible ;  yet,  nevertheless,  not  so  as  to  we&cen 
anv  real  defence  that  the  said  Judith  might  be 
able    to  make  to  the  said  proceedings  or  the 
said  Thomas  Edwards  obtaining  his  said  divorce.''' 
The  Bill,  after  coimsel  had  been  heard  as  to  tlie 
effect  of  this  document,  was  rejected ;  and  it  was 
so  treated,  therefore,  merely  as  proof  that  the 
parties  had  afreed  there  should  be  no  defence, 
and  this  single  fact  was  considered  to  ^tablisii 
collusion.     In  Oeorge't  case  (Macqueen,  661)  Uioe 
were  circumstances  connected  with  a  prior  sepan- 
tion  between  the  parties  as  to  which  the  House 
was  clearly  not  satisfied ;  but,  besides  this,  great 
stress  was  laid  on  the  fact  that  there  had  been  a 
contract  between  the  parties  with  respect  to  the 
verdict    in    the    common    law    court     Beyond 
doubt  this  fact  was  considered  of  great  weight; 
but  it  would  have  been  of  no  weight  nad  it  n(^in 
the  judgment  of  the  House,  by  itself  gone  far,  if 
not  the  whole  way,  to  establish  collusion.    I  now 
turn  to  the  decisions  in  this  court.     In  the  case 
of  Midgley  (falsely  called  Wood)  v.  Wood  (30  L.  J. 
57,  P.  &  M.),  which  was  a  case  of  nullity  by  reason 
of  the  imdue  publication  of  banns.  Sir  Cresswell 
Cress  well  expressed  his  opinion  that  in  a  suit  for 
dissolution  by  reason  of  adultery  it  would  be 
collusion  if  the  parties  were  to  concur  in  getting 
up  evidence  of  the  case,  though  the  case  were  a 
tnie  one.    The  learned  Judge  Ordinary  suggested 
that  there  might  be  a  dist^ction  in  this  respect 
in  the   case  of  a  suit  for  nullity,   where  both 
parties    might   institute  the  suit  on  the  same 
grounds ;  and  this  appears  to  me  to  show  that 
the    view  of   Sir  Cresswell    Cresswell  was  that 
collusion  existed  where  one  party,  contrary  to  his 
or  her  apparent   interest,  was    found   acting  in 
concert  with  the  other,  in  matters  material  to  the 
.  suit.     The  case  of  Lloyd  v.  Llcyd  and  Chichester 
(1  L.  T.  Hep.  335 ;  30  L.  J.  97,  P.  &  M.),  decided 
by  the  full  court,  consisting  of  Cresswell,  J-0- 
Wightman,    J.,  and    Byles,    J.,    presents   fad* 
bearing   very  close  resemblance  to  those  in  the 
present  case.    The  adultery  of  the  respondent, 
who  had  left  her  husband  and  was  living*  with  the 
co-respondent,  was   unquestionable.    The   court 
held    that    it    did  not   find    that  the    husband 
connived  at,  or  was  accessory  to,  the  adultery ! 
nor  was  any  matrimonial  misconduct  imputed  t» 
him.     But  it  was  discovered  by  the  court  that  the 
petitioner  had  received  money  from  the  wife]* 
father  to  induce  him  to  proceed  with  the  saiit 
(there  being  ground  to  think  that  he  fancied  that 
a  dissolution  of  the  marriage  would  cause  him  to 
lose  a  reversionary  interest  under  a  settlement); 
that  his  costs  in  the  action  for  crim.  eo».  were 
provided  by  the  wife's  father ;  that  neither  costs 
nor  damages  were  to  be  demanded  against  the 
co-respondent ;  and  that  the  wife's  fattier  and  tte 
co-respondent  assisted  in  getting  up  the  evidoioe. 
The  court,  referring  to  Chigim't  case  («W  *»p-)- 
held  that  the  appearance  of  collusion  was  too 
gross  and  palpable  for  any  court  to  overteok  it 
The  material  uemeats  in  tiiat  cue,  namely,  that 
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the  petitioner  received  consideration  to  prosecute 
the  suit,  and  had  his  costs  secured,  are  present 
here.  It  is  true  that,  in  that  case,  the  parties 
acted  together  to  get  up  the  evidence,  whereas,  in 
this  case,  that  was  not  done  because  it  was 
unnecessary.  But  the  material  point  is,  that,  in 
that  case  no  more  than  in  this,  was  it  suggested 
that  BUT  false  facts  were  put  forward,  or  any 
material  facts  concealed.  The  utmost  that  can 
be  said  is  that  the  court  had  before  it  parties,  not 
independent,  but  acting  throughout  in  concert; 
and  the  principle  to  be  gathered  from  that  case 
appears  to  be  that,  under  such  circumstances,  the 
court  is  forced  to  believe  that  it  is  being  misled, 
or,  at  any  rate,  that  it  can  feel  no  assurance  that 
it  is  not.  In  the  face  of  these  two  cases,  I  think 
it  impossible  to  say  that  in  Jessop  v.  Jessop 
(4  L.  T.  Rep.  308  ;  2  Sw.  &  Tr.  301),  decided 
shortly  after,  in  1861,  Sir  CressweU  Cresswell 
intended  to  limit  collusion  to  cases  in  which  the 
agreement  was  to  keep  back  evidence  of  a  good 
answer,  or  to  set  up  a  false  case ;  nor  do  I  think 
that  the  words  he  used  in  his  summing-up  to  the 
jury  beai'  such  a  meaning.  In  Gethin  v.  Gethin 
(the  Queen's  Proctor  intervening)  (5  L.  T.  Rep. 
721 ;  2  Sw.  &  Tr.  560),  decided  later  in  1861, 1  am 
inclhied  to  think  that  Sir  Cresswell  CressweU 
intended  to  express  an  opinion  that,  if  it  were 
shown  that  a  husband  who  was  i-espondent 
withdrew  charges  against  his  wife  and  made  no 
defence,  not  acting  independently  but  in  pursu- 
ance of  an  agreement,  that  would  constitute 
collusion.  It  is  true,  however,  that  in  that  case 
there  was  ground  for  suggesting  that  the  wife 
had  been  guilty  of  adultery,  though  the  jury 
found  she  had  not ;  but  it  cannot  be  said  that 
there  was  any  concealment  of  the  case  of  adul- 
tery, because  the  husband  had,  in  fact,  previously 
filed  and  abandoned  a  petition.  But  I  am  not 
sure  that  the  case  leads  to  any  clear  conclusion ; 
neither  do  I  attach  much  importance  to  the  case 
of  Harria  v.  Harris  and  Lambert  (31  L.  J.  160,  P. 
&  M.),  in  which  it  appeared  that  the  respondent 
had  assisted  the  petitioner's  case  by  facilitating 
proof  of  identification,  and  Sir  Cresswell  Cress- 
well said  :  "  Such  communications  are  always 
dangerous,  and  cannot  fail  to  excite  some 
suspicion  of  collusion.  I  took  time  to  examine 
the  evidence,  and  I  see  no  reason  to  believe 
that  the  paiiies  were  acting  in  collusion." 
I  will  only  say  that  I  do  not  think  that  that  case 
in  any  way  inUitates  against  the  view  more  fully 
expressed  by  Sir  Cresswell  Cresswell  in  other 
cases  I  have  mentioned.  Probably  the  learned 
judge  thought  that  the  concert  between  the 
parties  was  not  upon  a  matter  sufficiently  material 
to  the  suit  to  amount  to  collusion.  The  case  of 
Barnes  v.  Barnes  and  Grimwade  (the  Queen's 
Proctor  showing  cause)  (17  L.  T.  Rep.  268 ; 
L.  Rep.  1  P.  &  D.  605),  decided  in  1867  by  Lord 
Penzance,  is  not  so  strong  an  authority  as  Lloyd 
V.  Lloyd  and  Chichester  {ubi  sup.),  because  in 
Barnes  v.  Barnes  and  Grimwade  the  husband 
induced  his  wife,  for  a  consideration,  not  to 
opx>OBe;  but  there  were,  no  doubt,  some  facts 
brought  to  light  which,  if  disclosed  to  the  court, 
night  have  induced  it  to  refuse  the  decree.  Still, 
the  words  of  Lord  Penzance  appear  to  me  to 
indicate  that  his  view  of  collusion  did  not  differ 
from  that  of  Sir  Cresswell  Cresswell.  His  Loi'd- 
ship  said  (at  p.  507) :  "  I  am  of  opinion  that, 
although  the  petitioner  was  reckless  in  his  con- 


duct, and  careless  whether  his  wife  committed 
adultery  or  not,  the  evidence  does  not  go  so  far  as 
to  establish  actual  connivance.  But  he  certainly 
exposed  his  wife  to  temptation,  to  which  no  wife 
ought  to  be  exposed  by  her  husband,  and  was 
guilty  of  neglect  and  misconduct  conducing  to 
tiie  adultery.  With  regard  to  collusion,  I  agree 
with  the  learned  counsel  that  the  mere  fact  of  his 
having  given  her  money,  both  before  and  after  the 
institution  of  the  suit,  does  not  prove  collusion. 
I  see  no  impropriety  in  a  husband  making  his  wife 
a  reasonable  aUowance  whilst  a  suit  is  pending,  in 
order  to  save  the  expense  of  an  application  to  the 
court  for  alimony.  If  that  evidence  stood  alon& 
I  should  hold  that  it  is  not  sufficient  to  prove  the 
charge  of  collusion ;  but  the  evidence  goes  much 
further.  It  amounted  in  substance  to  this — that 
the  petitioner  said  to  the  respondent, '  If  you  do- 
not  oppose,  I  shall  get  a  divorce  cheaper  than  if 
you  do ;  therefore  keep  quiet,  and  I  will  give  you 
some  money  when  the  decree  is  obtained,  and  I 
will  do  no  harm  to  the  co-respondent.'  If  that  is 
not  collusion  I  do  not  know  what  is.  It  is  said 
that  she  had  no  defence  to  offer,  and  it  certainly 
seems  that  she  had  not,  as  far  as  hei-  own  adultery 
is  concerned.  But  if  she  had  brought  to  the 
knowledge  of  the  court  the  facts  which  have  now 
been  proved,  as  to  the  petitioner's  conduct  in 
exposing  her  to  temptation,  it  would  have  been  a 
grave  question  whether  the  court  would  have 
granted  a  decree.  For  these  reasons,  I  think  that 
the  Queen's  Proctor  has  proved  the  allegation 
that  material  facts  have  oeen  suppressed.  I 
think  that  the  charge  of  collusion  is  also  esta- 
blished. The  petition  must  therefore  be  dis- 
missed." That  judgment,  taken  as  a  whole, 
seems  to  me  to  show  that  from  the  agreement  not 
to  defend,  if  it  had  stood  alone,  he  would  have 
inferred  collusion.  On  the  whole,  it  appears  to 
me  that  the  authority  of  the  House  of  Lords  (as 
shown  by  its  practice)  and  of  Sir  CressweU  Cress- 
weU, is  decidedly  in  favour  of  the  position  that, 
if  tiie  initiation  of  a  suit  be  procured,  and  its 
conduct  (especially  if  abstention  from  defence  be  a 
term)  provided  for  by  agreement,  that  constitutes 
coUusioh,  although  no  one  can  put  his  finger  on 
any  fact  falsely  dealt  with  or  withheld ;  and  I  do 
not  think  that  the  authority  of  Lord  StoweU,  Dr. 
Lushington,  Lord  Penzance,  or  Sir  James  Hannen 
can  be  invoked  in  favour  of  a  contrary  opinion. 
It  must  always  be  remembered  that,  in  matri- 
monial proceedings,  this  court  has  imposed  upon 
it,  by  its  previous  practice  and  by  the  provisions 
of  the  Act  of  1857,  the  pecuUar  duty  of  ascertain- 
ing for  itself,  so  far  as  it  can,  whether  in  any  case 
there  exist  bars,  absolute  or  discretionary,  to  the 
petitioner's  claim.  I  am  not,  thei-efore,  prepared 
to  say  that  the  reason  underlying  what  I  think  is 
the  effect  of  the  decisions  of  the  House  of  Lords 
and  of  the  Acts  of  1857  and  1860  may  not  be 
that,  when  the  parties  to  a  suit  are  acting  in 
complete  concert,  the  court  is  deprived  of  that 
security  for  eliciting  the  whole  truth,  which  is 
afforded  by  the  contest  of  opposing  interests,  and 
is  rendered  unable  to  pronounce  a  decree  of 
dissolution  of  marriage  with  sufficient  confidence 
in  its  justice.  If  this  be  so,  the  expression  in 
sect.  7  of  the  Act  of  1860,  "  collusion  for  obtain- 
ing a  divoi-ce  contrary  to  the  justice  of  the  case," 
may  be  underatood  to  indicate  that,  by  such  an 
agreement,  justice  is  imperiUed ;  but,  not  to 
require  that  it  must  be  affirmatively  shown  that, 
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having  regard  onlj  to  the  matrimonial  conduct  of 
the  parties,  justice  will  not  be,  or  has  not  been, 
done.  No  doubt  the  protection  to  the  court, 
afforded  bj  the  mutual  watchfulness  of  hostile 
parties,  often  does  not  exist,  because  the  petitioner 
and  the  respondent  may,  independently  of  each 
other,  be  of  the  same  mind.  Against  results  of 
that  unanimity  no  l^slation  can  guard.  But  it 
may  well  be  worth  while  to  prevent  the  parties  to 
a  suit  from  binding  themselves  by  an  agreement 
which,  if  there  be  anything  to  hide,  renders  it 
obligatory  on  both  of  tnem  to  keep  the  veil  drawn. 
At  least,  if  a  petitioner  makes  the  institution  of 
hia  suit  and  its  proceedings  a  matter  of  bargain, 
stifling  defence  and  recrimination  by  a  covenant 
of  silence,  he  cannot  wonder  if  the  court  decline 
to  be  satisfied  that  it  has  before  it  all  the  material 
facts.  Such  a  petitioner  has  mistaken  his  posi- 
tion. Pacem.  ei  duellum  mitcuit.  He  appears 
before  the  court  in  the  character  of  an  injured 
husband  asking  relief  from  an  intolerable  wrong ; 
but  if,  at  the  same  time,  he  is  acting  in  concert 
with  the  authors  of  the  wrong,  and  is  subjecting 
his  rights  to  pecuniary  stipulations,  he  raises 
more  than  a  doubt  whether,  in  the  words  of  Lord 
Stowell,  he  has  received  a  real  injury  and  bond  fide 
seeks  relief.  In  the  present  case,  being  of  opinion, 
as  I  hava  said,  that  the  initiation  of  the  suit 
was  procured,  and  its  results  as  to  costs  and 
damages  were  settled,  by  agreement,  I  must 
hold  that  there  was  collusion.  If  it  be  necessarr, 
in  order  to  constitute  collusion,  that  there  should 
be  a  compact  not  to  defend,  that  also  was  present 
in  this  instance.  Further,  if  it  be  needful. that 
suspicion  of  the  concealment  of  some  facts  be 
entertained,  I  entertain  suspicion  (I  do  not  wish 
to  say  more)  as  to  the  facts  in  regard  to  the 
husband's  conduct,  from  the  expressions  used  by 
the  wife  in  her  letters.  But  I  do  not  think  it  has 
been,  nor,  in  my  opinion,  need  it  be  shown,  that 
any  specific  facts  of  a  material  character  exist 
which  might  have  been  brought  before  the  court. 
I  was  much  pressed  by  counsel  with  the  hardship 
.  on  the  petitioner  of  dismissing  his  petition  and  of 
rendering  the  agreement  of  no  effect.  But  I 
cannot  assent  to  that  view.  As  regards  freedom 
from  an  adulterous  wife,  if  the  petitioner  desires 
that,  for  its  own  sake,  I  see  nothing  to  prevent 
his  filing  a  petition  without  agreement  with  her. 
As  regards  the  obtaining  of  pecuniary  advantage, 
for  himself  or  hia  child,  I  must  say  tuat  a  divorce 
suit  ought  not,  in  my  judgment,  to  be  made  the 
stipulated  price  of  any  pecuniary  consideration. 
The  intervention  of  the  Queen's  Proctor  must, 
therefore,  succeed,  but  there  will  be  no  order  as  to 
costs.  I  was  pressed  to  say  that  the  disclosure  of 
the  agreement  at  the  trial  negatived  collusion.  I 
cannot  follow  that  suggestion.  Confession  is 
not  a  defence ;  nor  is  disclosure  a  proof  of 
innocence.  But  I  think  that  the  conduct  of 
the  petitioner,  in  making  this  disclosure,  entitles 
him  to  favourable  consideration  as  to  costs. 

Decree  nisi  rescinded.     No  order  at  to  costs. 
Solicitors  for  the  petitioner,  King,  Wigg,  and 
Co. ;  The  Queen's  Proctor. 
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creditors — Application  for  appointment  of  re- 
ceiver— Equitable  ereeution — Married  WomaCt 
Property  Act  1882  (45  <&  46  Viet.  e.  75),  *.  19. 

A  married  woman  was  enUtled  as  tenant  for  life  to 
the  income  of  real  estate,  with  a  restraint  m 
antieipaiion ;  and  on  the  29th  Sept.  1894  eertais 
rent  became  due  to  her.  Creditors  who  had 
obtained  judgment  against  the  married  mmm 
on  the  1st  Oct.,  took  out  a  summons  on  thefdUaa- 
ing  day  asking  for  the  appointment  of  a  reeetwr 
of  the  rent  by  way  of  equitable  execution.  Tke 
rent  had  not  come  to  the  hands  of  the  nutnied 
woman,  being  either  in  the  possession  cf  her 
trustees,  or  remaining  unpaid  by  the  tenants  of 
the  property.  On  the  1st  Nov.  the  summoM 
came  before  the  Divisional  Court  (Wright  and 
Collins,  JJ.),  who  decided  that  the  restraiTU  m 
anticipation  attached  to  the  overdue  rent,  mtd 
therefore  refused  to  appoint  a  receiver. 

The  judgment  creditors  appeaJed. 

Held,  that  the  judgment  creditors  were  net  ent^d 
to  equitable  execution  over  rents  of  propertif  of 
which  the  married  woman  was  tenant  for '  Ufe 
without  povjer  of  anticipation,  even  though  swk 
rents  were  due  and  payable  to  her  before  Oie  date 
of  the  judgment  sought  to  be  enforced. 

Hood-Barrs  v.  Cathcart  No.  2  (70  L.  T.  B«p. 
865  ;  (1894)  2  Q.  B.  559,  567),  and  Hood-Bam 
V.  Cathcart  {Ct.  of  4pp.,  23rd  July  1894,  «»: 
reported)  considered  and  applied. 

Decision  of  the  Divisional  Court  affirmed. 

The  facts  of  the  ca^e  sufficiently  appear  from  the 
head-note. 

Robert  Wallace.  Q.C.  for  the  appellant.— The 
question  raised  by  this  appeal  is  wnether  certain 
arrears  of  rent  in  the  hands  of  the  trustees  of 
a  married  woman,  or  still  unpaid  by  her  tenanU, 
not  having  actually  reached  the  hands  of  the 
married  woman,  can  be  taken  in  execntioD,  or 
whether  the  arrears  are  affected  by  the  restraint 
on  anticipation.  In  Sood-Barrs  v.  Caihtarl 
No.  1  (70  L.  T.  Rep.  862 ;  (1894)  2  Q.  B.  569)  it 
was  decided  that,  where  a  married  woman  i»i 
separate  estate  restrained  from  anticipation,  the 
Married  Women's  Property  Act  1868  did  not 
enable  a  judgment  to  be  enforced  against  arrM» 
of  income,  to  which  the  restraint  applied,  aocraisg 
due  after  the  date  of  the  judgment,  either  by  the 
appointment  of  a  receiver,  by  sequestration,  by  a 
charging  order,  or  by  any  kind  of  process.  Bot 
the  point  was  expressly  left  open  whether  the 
restraint  was  applicable  to  arrears  of  income  doe 
and  payable  before  the  date  of  the  jud^ent 
sought  to  be  enforced.  In  the  judgment  m  the 
second  case  of  Hood-Barrs  v.  Cathcart  (70  L.  T. 
Rep.  865 ;    (1894)   2  Q.  B.  567)  the  point  vas 

(aj  Baported  by  E.  A.  Scbatchlbt,  Baq.,  BarrUter.«t-L>w. 
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Aot  touched  upon,  for  it  was  uimecessarj  for  the 
decision  of  the  court.  The  decision  vraa  only  as 
regarded  arrears  of  income  accruing  due  after 
the  date  of  the  judgment.  There  is  no  reported 
case  in  which  it  has  been  held  that  resti-aint  on 
anticipation  remains  under  such  circumstances  as 
the  present.  On  the  contrary,  there  are  several 
eases  where  it  has  been  expressly  decided  that  the 
restraint  is  gone  the  moment  the  arrears  became 
due: 

Claydon  t.  Finch,  28  L.  T.  Bep.  101 ;  L.  Bep.  15 
Eq.  266 ; 

FUxgibbon  r.  Blake,  3  Ir.  Bep.  Ch.  328 ; 

Hyde  v.  Byde,  59  L.  T.  Bep.  529 ;  13  Prob.  Div. 
166, 171 ; 

Cat  T.  Bennett,  64  L.  T.  Bep.  380  ;  (1891)  1  Cb. 
617,625; 

Hutbert  and  Crowe  v.  Cathcarf,  unreported. 

It  is  true  that  in  an  unreported  case  of  Hood- 
Barrs  v.  Gathcart  (Ct.  of  App.,  23rd  July  1894)  the 
question  was  determined  the  other  way,, but  that 
case  waa  not  argued  by  counsel.  The  parties 
appeared  in  person,  and  ihe  decision  proceeded  on 
the  ground  that  the  court  had  previously  dealt  with 
the  question.  But  Lord  Esher,  M.B.  was  under 
a  misapprehension  in  saying  that  the  point  had 
been  previously  decided.  It  never  was  previously 
decided ;  it  was  a  mere  obiter  dictum. 

B.  Definite  (with  him  Barling),  for  the  respon- 
dent, contra. 

Wallace,  Q.O.  replied. 

LiNDLET,  L.J. — I  confess  that,  but  for  the 
decisions  which  have  been  referred  to,  viz.,  the 
unreported  case  of  Kood-Bam  v.  Cathcart,  and 
what  Kay,  L.J.  said  in  the  reported  case  of  Hood- 
Bears  V.  Cathcart  (70  L.  T.  Bep.  866 ;  (1894)  2 
Q.  B.  567,  570),  I  should  have  thought  that  the 
restraint  on  anticipation  was  over  the  moment 
that  the  money  settled  to  the  married  woman's 
separate  use  had  become  due  and  payable  to  her. 
That  was  my  impression,  founded  upon  what  one 
Kay  call  tradition.  Moi-eover,  on  looking  into 
the  cases,  I  think  that  there  is  considerable 
authority  in  support  of  that  view.  There  is  not 
only  Claydon  v.  Finch  (28  L.  T.  Bep.  101 ;  L.  Bep. 
15  Eq.  266),  but  there  is  an  Irish  case  of  some 
importance  too,  i.e.,  Fitzgibbon  v.  BlaJce  (3  Ir.  Bep. 
Oh.  328).  That  likewise  was  the  view  which  was 
present  to  the  minds  of  all  of  us  when  we  decided 
Cox  V.  Bennett  (64  L.  T.  Bep.  380;  (1891)  1  Oh. 
617.  626).  Hyde  v.  Hyde  (59  L.  T.  Bep.  529; 
13  Prob.  Div.  166)  is  another  of  the  same  line 
of  cases,  and  so  also  is  Hulbert  and  Crowe  v. 
CcUheart  (unreported).  But  it  will  never  do  for 
one  division  of  this  conrt  to  decide  one  thing 
one  day,  and  the  other  division  to  decide  another 
thint;  another  day.  That  will  not  do  at  all. 
Nobody  would  know  how  to  advise  his  clients, 
and  nobody  would  know  how  to  act.  I  think  I 
cannot,  having  regard  to  the  two  decisions  to 
which  I  at  first  aUuded,  do  otherwise  than  follow 
them ;  and  this  case,  if  it  is  to  be  upset,  must 
be  upset  by  the  House  of  Lords.  I  think,  there- 
fore, that  the  appeal  must  fail,  and  fail  in  the 
usual  way.  I  hope  we  shall  get  some  decision 
that  wiU  remove  all  the  clouds  and  difficulties 
about  this  question.  The  fact  is,  that  when  the 
Married  Women's  Property  Act  1882  was  passed, 
the  operation  of  restraint  upon  anticipation  was 
not  fuUy  considered.  It  worked  very  well  when 
the  whole  thing  was  under  the  control  of   the 


Ooort  of  Chancery,  but  when  it  partly  is  and 
partly  is  not,  it  does  not  work  at  all.  The 
appeal  will  be  dismissed  with  costs,  both  here 
and  in  thecourt  below. 

Smith,  L.J. — This  is  an  application  by  certain 
creditors,  who  have  recovered  a  judgment  against 
a  married  woman.  I  suppose  that  the  judgment 
was  signed  and  entered  m  the  form  in  Scott  v. 
Morley  (57  L.  T.  Bep.  919;  20  Q.  B.  Div.  120). 
Assuming  that  that  was  so,  the  creditors  got 
that  judgment  on  the  1st  Oct.  1894,  and  it  must 
be  taken,  for  the  purposes  of  this  question,  that, 
at  that  time  certain  tenants  of  the  married 
woman  owed  her  the  rents  which  became  due  cm 
the  29th  Sept.  The  tenants  had  not  paid  her 
those  rents,  and  the  same  were  still  in  their  hands. 
The  creditors  went  first  to  chambers,  then  to  the 
Divisional  Oonrt,  and  they  have  now  come  to  this 
conrt.  They  ask  that  a  receiver  may  be  appointed 
of  those  rents,  because  they  say  that  the  fetter  of 
anticipation  went  the  moment  those  rents  became 
dtje  on  the  29th  Sept.,  and  that,  therefore,  the 
moneys  were  due  to  the  married  woman  released 
from  the  fetter  of  anticipation  at  the  date  of  the 
judgment  of  the  Ist  Oct.  1894.  Now,  is  that  so  r* 
There  are  several  cases  of  Hood-Barrs  v.  Caiheart. 
First  of  all  there  is  the  case  of  Hood-Barrs  v.  Cath- 
eaH  (70  L.  T.  Bep.  862 ;  (1894)  2  Q.  B.  559),  in 
which  the  judgment  of  the  Court  of  Appeal  waa 
delivered  by  Lord  Davey,  then  Davey,  L.J.  That 
case  does  not  touch  the  present  point  at  all,  and 
there  is  no  statement  in  that  case  which  is 
applicable  to  the  question  now  in  hand.  But  in 
the  second  case — or  what  I  may  call  the  second 
case — of  Hood-Barrs  v.  Cathcart  (70  L.  T.  Bep. 
865 ;  (1894)  2  Q.  B.  567),  although  it  is  in  reality 
by  no  mtons  the  second  case,  the  judgment 
of  the  Court  of  Appeal  was  delivered  by  Kay,  L.J. 
I  cannot  read  the  judgment  which  was  then 
delivered,  and  to  which  I  was  a  party,  without 
coming  to  the  conclusion  that  this  court  did  hold 
then  uiat  where  a  manied  woman  is  restrained 
from  anticipation  by  a  deed  in  the  ordinary  form 
(which  is  set  out  by  Kay,  L.J.  in  his  judgment), 
until  the  money  comes  into  the  hands  of  the 
married  woman  it  is  not  free  money,  and  it  is  not 
unfettered  from  the  restraint  on  anticipation.  That 
we  held  that  in  that  case  in  my  judgment  is 
beyond  all  doubt.  Mr.  Wallace  to-day  says  it  was 
not  necessary  to  the  decision  of  that  case,  and  I 
think  he  is  well  founded  in  that.  I  do  not  think  it 
was  necessary  to  the  decision,  but  that  we  actually 
decided  it  I  cannot  have  a  doubt.  Mr.  Wallace 
then  says  that  it  was  not  only  not  necessary  to  the 
decision  of  that  case,  but  that  it  was  contrary  to 
three  cases  in  the  Court  of  Appeal.  The  three  cases 
he  named  are  Cox  v.  Bennett  (64  L.  T.  Bep.  380 ; 
(1891)  1  Ch.  617).  Hyde  v.  Hyde  (59  L.  T.  Bep.  629 ; 
13  Prob.  Div.  166),  and  Hulbert  and  Crowe  v. 
Cathcart  (unreported).  With  regard  to  Hulbert 
and  Crowe  v.  Cathcart,  I  will  dismiss  that  Case  at 
once,  because  that  was  a  case  in  which  I  have  been 
informed  there  was  no  argument.  Orders  had 
been  made  in  this  litigation  between  Mrs.  Cath- 
cart and  Mr.  Hood-Barrs — I  do  not  know  about 
Messrs.  Hulbert  and  Crowe — without  ai-gument, 
which,  when  they  came  to  be  investigated,  were 
found  to  have  been  made  by  mistake.  But  when 
Mr.  Wallace  says  that  C(ai  v.  Bennett  (ubi  «up.) 
and  Hyde  v.  Hyde  (u&t  sitp.)  were  decided  con- 
trary to  what  we  decided  in  Hood-Barrs  v.  Caih^ 
cart  (u&t  sup.),  I  wish  to  point  this  out :  Kay,  L.J. 
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ma  himeelf  a  party  to  Cox  t.  Benrtett  {vhi  tup.), 
and  he  himself,  in  nia  judgment  in  Hood-Barrt  v. 
Caiheart  (ubi  su^.),  deals  with  Cox  v.  Bennett  {wbi 
aixp.),  and  also  with  Hyde  v.  Hyde  (ubt  fup.),  and 
comes  to  the  conclusion — with  which  all  the  court 
agreed — ^that,  until  the  money  got  into  the  actual 
hands  of  the  married  woman,  for  which  she  could 
give  a  receipt  herself,  it  was  not  nnfettered,  and 
was  not  free  money,  This  point  did  come  up 
again  on  the  23rd  July  1894,  in  another  case  of 
Hood-Bam  y.  Catheart  (unreported),  which  one 
may  call  the  fourth  action  of  Hood-Bam  v.  Cath- 
eart {vhi  »u.p.).  There  again  Kay,  L.J.  affirmed 
what  I  have  already  been  pointing  out  had  been 
held  in  the  Court  of  Appeal.  It  seems  to  me 
impossible,  therefore,  now  for  us  to  aay  that  that 
is  bad  law,  and  that  the  law  which  was  said  to 
have  been  laid  down  in  the  prior  cases,  and  which 
were  dealt  with  in  Hood-Bam  v.  Catheart  (ubi 
tup.),  is  also  bad  law.  I  think  we  should  be  stulti- 
^ng  ourselves  if  we  were  to  say  that  a  receiver- 
ship order  ought  to  be  made  in  the  present  case. 
In  my  opinion  it  ought  not.  I  think,  therefore, 
that  tie  appeal  fails.  ^^^^  dismissed. 

Solicitors  for  the  appellants,  Indermaur  and 
Brown,  agents  for  Fillers  and  Pershouse,  Bristol. 

Solicitors  for  the  respondent,  Hood-Barrs  and 
Co.  I 


Tuesday.  Dec.  4, 1894. 
(Before  Linslby  and  Smith,  L.JJ.) 
Norton  v.  The  Counties  CoNSERYATiyE  Per- 
manent Benefit  Building  Society,  (a) 

APPEAL  FBOM  THE  QUEEN'b  BENCH  DIVISION. 

Building    society — Dispute    between   society    and 
unadvanced  shareholder — Arbitration — Appoint- 
ment of  arbitrators  after  commencement  of  ocHon 
by  member — Staying  proceedings — Jurudietion 
—Building  Societies  ActlS7i  (37  .638  Viet.  c.  42), 
8. 16,  sub-sect.  9,  «.  34 
Where  the  rules  of  a  building  society,  incorporated 
under  the  Building  Societies  Act  1874,  provide 
for  the  settlement  of  disputes  between  the  society 
and  any  of  its  members  by  reference  to  arbitra- 
tion pursuront  to   sect.   16,  sub-sect.  9,  of  that 
statuU,  the  fact  that  some  of  the  full  body  of 
arbitrators  are  appointed  after  the  commsnce- 
menl  of  an  ctction  by  an  unadvanced  shareholder 
against  the  society  in  respect  of  a  dispute  does 
not  give  the  court  jurisdiction  to  entertain  the 
proceedings. 
Christie    v.    The  Northern  Counties  Permanent 
Benefit  Building  Society   (61  L.  T.  Bep.  796  ; 
43  Ch.  Div.  62)  overruled. 
Decision  of  Day,  J.  affirmed. 
On  the  18th  Dec.  1880  the  above-named  building 
society    was    incorporated    under    the    Building 
Societies  Act  1874. 

The  plaintiff,  Mrs.  Emily  Norton,  was  entitled 
to  the  following  shares  in  the  society :  (1)  Sixteen 
fully-paid  up  50/.  shares  in  the  capital  stock  ;  (2) 
four  shares  of  502.  each  in  the  capital  stock.  Class 
3 ;  (3)  twenty-four  certificates  of  52.  each  in  the 
Investment  Fimd  No.  2. 

On  the  18th  Sept.  1894  the  plaintiff  issued  a 
writ  against  the  society  by  which  she  claimed 
11202.  payable  in  respect  of  the  aboye-mentioned 

(o)  Reported  by  E.  A.  SCBATcnLEY,  Enq.,  Bwrlater-at-Law. 


shares  and  certificates,  alleging  that  the  neeeseaiy 
notice  of  withdrawal  had  beisn  given  and  had 
expired. 

On  the  24th  Oct.  1894  the  defendant  aoci^ 
took  out  a  summons  for  an  order  that  all  proceed- 
ings in  the  action  might  be  stayed  and  all  diepntes 
between  the  plaintiff  and  the  defendant  societr  be- 
referred  to  arbitration  pursuant  to  role  77  of  thft 
rules  of  the  society,  and  that  the  plaintiiF  might 
be  ordered  to  pay  to  the  defendant  society  the 
costs  of  the  action  and  of  the  application. 

Bule  77  of  the  defendant  society  was  in  tiie 
following  terms  : 

Disputes  shall  be  settled  by  reference  to  arbitntaon. 
Five  arbitrators  shall  be  elected  by  the  board  of  ditectnn, 
bnt  none  of  the  arbifarators  shall  be  beneficially  inteKsted 
directly  or  indirectly  in  the  funds  of  the  societiy,  ani 
in  each  case  of  dispute  the  names  of  the  arbitrators  shall 
be  written  on  pieces  of  paper  and  placed  in  a  box,  ud 
the  three  whoee  names  are  first  drawn  by  the  complaiiuiifr 
party,  or  by  some  one  appointed  by  such  party,  shall  be 
arbitrators  to  decide  the  matter  in  difference,  vhose 
decision  shall  be  final  and  binding  on  all  parties.  In 
case  of  a  vacancy  or  vacancies  in  the  of&ce  of  arbitiata, 
another  shall  be  elected  by  the  board  of  directors. 

Payment  had  been  refused  by  the  defendant 
society  on  the  ground  that  there  were  other 
members  entitled  to  be  paid  in  priority  to  the 
plaintiff,  and  that  there  were  not  funds  in  hand 
applicable  at  present  under  the  rules  of  the 
society  to  discharge  the  liability  to  the  plaintiff. 

The  rules  of  the  society  relating  to  withdrawals 
provided  as  follows : 

67.  Any  person  who  shall  have  been  a  member  of  the 
society  for  six  months,  and  shall  not  have  received  any 
advance  out  of  the  funds  of  the  society,  and  whose 
subscriptions  and  fines  are  not  in  arrear,  shall  be  at 
liberty  to  withdraw  from  the  society  npon  giving  the 
society  one  month's  previous  notice  in  writing  of  his 
intention.  The  amounts  receivable  by  members  on  with- 
drawal will  be  those  contained  in  Table  A.  schedoled  te 
these  rules,  but  subject,  nevertheless,  to  any  payments 
or  deductions  as  may  be  determined  by  the  directon. 
Payment  of  withdrawals  shall  be  made  aeoording' 
to  the  priority  of  the  receipt  of  the  notice  of  withdrawal 
by  the  society. 

68.  The  directors  shall  have  full  power  from  time  to 
lime  to  limit  the  number  of  shares  that  shall  be  with, 
drawn  in  any  one  month,  and  to  limit  the  withdrawal* 
so  that  they  shall  not  exceed  one-half  of  the  monthly 
income  from  share  subscriptions,  and  all  previous  applica- 
tions for  advances  shall  have  priority  over  notices  of 
withdrawal. 

Shortly  after  the  incorporation  of  the  sodetj, 
viz.,  on  the  22nd  Jan.  1881,  five  arbitrators  )aA 
been  duly  appointed  pursuant  to  rule  77. 

At  the  date  of  the  issue  of  the  plaintifrs  writ 
the  number  of  arbitrators  had,  by  death  and  other 
causes,  been  reduced  to  three,  and  that  number 
had  remained  until  the  29th  Nov.  1894,  when,  at 
a  meeting  of  the  boai-d  of  dii-ectors,  it  was  resolved 
that,  owing  to  the  number  of  arbitrators  having 
been  reduced  to  three,  and  as  rule  77  required  five 
to  be  appointed,  two  additional  arbitrators  should 
be  appointed. 

The  master  adjourned  the  defendant  society's 
summons  to  the  judge  (Day,  J.),  and  on  tie 
12th  Nov.  1894  his  Lordship,  sitting  at  chambers, 
made  an  order  in  the  tei'ms  of  the  summons. 

From  that  decision  the  plaintiff  by  leave  now 
appealed. 

E.  Morten  and  E.  Shorit  for  the  appellant— ^At 
the  date  of  the  issue  of  the  writ  in  this  actiw 
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there  were  only  three  arbitrators,  and,  therefore, 
no  tribnnal  existed  capable  of  deciding  the  dispute 
"between  the  parties  as  provided  by  sect.  34  of  the 
Snilding  Societies  Act  1874  and  the  rules  of  the 
society.  When  a  dispute  has  once  arisen  it  is  too 
late  for  the  society,  being  parties  to  the  dispute, 
themselves  to  appoint  arbitrators.  Consequently, 
it  was  not  competent  for  the  directors  in  the  present 
case,  after  the  action  was  commenced,  to  appoint 
arbitiutors  to  be  judges  in  their  case ;  and,  as  the 
tribunal  provided  under  the  statute  failed,  the 
BGgh  Court  has  jurisdiction  to  entertain  these 
proceedings : 

ChristU  V.  The  Northern  Countiee  Permanent 
Benefit  Building  Society,  61  L.  T.  Eep.  796; 
43  Ch.  DiT.  62". 

Tindal  Atkinson  for  the  respondent  society. — 
Building  societies  have  been  legislated  for  by 
several  statutes,  and  the  whole  course  of  the  legisla- 
tion with  regard  to  such  societies  has  been  to  oust 
the  jurisdiction  of  the  High  Court  in  a  case  of 
a  dispute  between  an  unadvanced  shareholder  and 
his  society  (see  10  Geo.  4,  c.  56 ;  6  &  7  Will.  4, 
«.  32 ;  37  &  38  Vict.  c.  42).  That  has  been  the 
view  taken  by  the  courts  in  the  following  cases  : 
^y'right    v.    TTia     Monarch    Investment    Building 

Society,  5  Ch.  Div.  726  ; 
Hack  V.  The  London  Provident  Building  Society, 

48  L.  T.  Eep.  247  ;  23  Ch.  Div.  103 ; 
The  Municipal   Permanent   Inveetment    Building 
Society  v.  Kent,  61  L.  T.  Eep.  6  ;  9  App.  Cas.  260. 

E.  Shortt  in  reply.  —  What  the  Legislature 
intended  was  that  there  should  be  a  full  body 
of  arbitrators  always  in  existence.  Inasmuch 
as  in  the  present  case  there  was  no  competent 
tribunal  at  the  date  of  Day,  J.'s  order,  the  appel- 
lant was  entitled  to  fall  back  ujjon  her  common 
law  rights  and  to  bring  her  action. 

LlJTDLET,  L.J.^This  is  an  appeal  from  an 
order  of  Day,  J.,  which  directs  that  all  proceedings 
in  this  action  be  stayed,  and  all  disputes  between 
the  plaintiff  and  the  defendants  be  referred  to 
arbitration  pursuant'to  rule  77  of  the  rules  of  the 
Counties  Conservative  Building  Society.  The 
action  was  brought  by  an  unadvanced  share- 
holder who  had  given  notice  of  withdrawal  of  her 
shares,  her  claim  being  for  1120Z.  made  up  of  three 
sums  of  800J.,  200«.,  and  120Z.,  as  stated  in  the 
indorsement  on  the  writ,  and  aU  the  money 
claimed  from  the  society  was  claimed  by  her  as  a 
member  of  the  society.  At  the  date  of  the  writ, 
which  was  the  18th  Sept.  1894,  the  society  was 
governed  by  rules,  one  of  which  stated  that 
disputes  between  the  society  and  its  members 
should  be  settled  by  reference  to  arbitration. 
According  to  that  rule  <  there  should  have  been 
five  arbitrators,  of  whom  the  three  whose  names 
were  first  drawn  were  to  act  on  each  particular 
occasion,  and  in  case  of  vacancies  the  board  of 
directors  were  to  have  power  to  fill  up  the 
places.  It  appears  that  originally  there  were  five 
arbitrators  appointed,  but  two  of  them  had  died 
or  retired,  and  at  the  date  of  the  writ  there  were 
only  three.  It  appears  also  that,  while  that  was 
so.  the  defendants  took  out  a  summons  on  the 
24th  Oct.  1894  asking  that  all  proceedings  in  the 
action  might  be  stayed,  and  all  disputes  between 
the  plaintiff  and  the  defendants  referred  to  arbitra- 
tion pursuant  to  rule  77,  and  on  the  12th  Nov. 
the  order  which  I  have  read  was  made.  Two  new 
arbitrators    were    shortly  afterwards  appointed. 


making  the  total  number  up  to  five;  but  that 
was  done  after  Day,  J.  had  made  the  order  which 
is  appealed  from.  The  appeal  is  based  upon 
the  ground  that  there  was  no  arbitration  tribunal 
capable  of  determining  the  dispute  between  the 
parties  at  the  date  of  we  writ,  and  that  it  was  not 
competent  to  the  society  to  appoint  arbitrators 
subsequent  to  that  writ,  and  reliance  was  placed  on 
the  decision  of  North,  J.iu  Christie  v.  The  Northern 
Counties  Permanent  BenM  Building  Society 
(61  L.  T.  Rep.  796  ;  43  Ch.  Div.  62).  This  society 
is  governed  by  the  provisions  of  the  Building 
Societies  Act  1874,  which  are  famOar  to  most  of  us. 
The  Act  has  been  judicially  construed  in  several 
decisions,  and  I  cannot  read  Wright  v.  The 
Monarch  Investment  Building  Society  (5  Ch.  Div. 
726),  The  Municipal  Permanent  Investment  Build- 
ing Sodetyy.  Kent  (51  L.  T.  Hep.  6 ;  9  ApP-  ^^^ 
260),  and  Hack  v.  The  London  Provident  Building 
Society  (48  L.  T.  Rep.  247 ;  23  Oh.  Div.  103), 
without  seeing  that  the  construction  which  we  are 
asked  to  put  upon  the  Act  would  be  inconsistent 
with  its  general  scope,  which  is  that  parties  under 
such  circumstances  as  the  present  should  not  come 
to  the  High  Court  at  all  to  settle  their  disputes. 
There  are  various  modes  provided  by  the  Act 
for  settling  disputes.  Sect.  16,  sub-sect.  9,  enacts 
that  the  rules  of  every  society  shall  set  forth 
"  whether  disputes  between  the  society  and  any  of  its 
members,  or  any  person  claiming  by  or  tlux)ugh 
any  member,  or  under  the  rules,  shall  be  settled 
by  reference  to  the  court " — the  court  there  being 
the  County  Court  (see  sect.  4) — "  or  to  the  i-egis- 
tror  or  to  arbitration."  Here  the  rules  state  that 
disputes  are  to  be  settled  by  reference  to  arbitra- 
tion. The  decisions  to  which  I  have  just  referred 
establish  that  whei-e  the  rules  do  state  that 
there  is  to  be  a  reference  to  arbitration,  that  is  the 
only  tribnnal  capable  of  settling  disputes.  The 
cases  above  mentioned  would  be  precisely  in  point 
here,  if  at  the  time  the  writ  was  issued  there  had 
been  five  arbitrators.  But  it  is  said  that,  there 
not  beiag  five  then,  an  action  in  the  High 
Court  would  lie.  North,  J.  took  that  view 
in  Christie  v.  The  Northern  Counties  Permanent 
Benefit  Building  Society  {ubi  sup.)  on  which  the 
appellant  now  relies.  But  I  do  not  find  that  the 
learned  judge's  attention  was  called  to  the 
authorities  to  which  I  have  referred  (a),  and  there 
seem  to  me  to  be  two  passages  in  his  judgment 
which  are  open  to  criticism.  At  the  bottom  of 
p.  68  of  43  Ch.  Div.  he  says  :  "  At  the  time  when 
the  writ  was  issued  the  dispute  could  not  be 
settled  by  arbitration,  because  there  were  no 
arbitrators  to  whom  it  could  be  referred,  and  it  is 
impossible  for  me  to  say  that  it  was  not  open  to 
the  plaintiff  to  issue  a  writ,  for,  if  that  were  bo, 
the  omission  of  the  society  to  appoint  arbitrators 
would  deprive  him  of  any  remedy  at  aU.  In  my 
opinion,  therefore,  the  plaintiff  was  perfectly 
justified  in  commencing  his  action."  I  confess  I 
cannot  see  that.  I  think  it  is  a  mistake.  The 
remedy  would  be  by  way  of  mandamus  to  compel 
the  society  to  appoint  arbitrators.  Then  he  goes 
on  to  say  this:   "In  my  opinion  the  tribunal 

(a)  Althongh  that  appears  to  be  so  from  the  report 
of  the  cose  in  43  Ch.  Div.  62,  where  the  argmnents  seem 
to  have  been  prinoipalty  directed  to  other  points,  yet  in 
the  report  in  the  Law  Times  it  will  be  found  that  those 
anthoritieii  were  in  fact  cited  :  (eee  61  Ii.  T.  Bep.  796, 
797.). — BbpobTeb. 


Digitized  by  CjOOQ  IC 


792— Vol.  Lxxi.] 


THE   LAW  TIMES. 


[Feb.  9.  ISBS. 


App.]   Nobton  v.  Gountibb  Gonsbbyatitk  Pbbmaniht  Bebbfit  BuiiJ>iNa  Societt.  [Apf. 


contemplated  by  the  rule  to  decide  a  dispute 
between  a  member  and  the  society  is  to  consist  of 
three  persons,  to  be  elected  by  lot  ont  of  the 
standing  body  of  arbitrators  at  the  time,  and  it 
is  not  open  to  the  society,  after  the  dispate  has 
arisen,  to  proceed  to  nominate  the  persons,  three 
of  whom  are  to  be  the  judges  of  the  dispute." 
Then  he  says  that  he  sees  no  reason  for  doubting 
that  the  persons  appointed  were  honest  and  im- 
partial men,  but  that  still  they  may  have  been 
selected  because  of  their  known  views  on  the 
subject.  North,  J.  appears  to  have  thought  that 
it  was  not  fair,  after  the  dispute  had  arisen,  for 
the  society  to  appoint  its  own  tribunal.  Let  us 
see  how  that  stands.  It  is  clear,  from  the  corre- 
spondence in  the  present  case,  that  the  quarrel 
had  been  in  existence  for  some  time.  We  put  it 
to  counsel  whether  any  objection  could  have 
been  made  if  the  two  new  arbitrators  had  been 
appointed  just  before  the  writ  was  issued.  "What 
magic  is  there  in  the  actual  date  of  appointment  ? 
As  a  matter  of  principle  there  is  nothing  in 
it.  It  does  not  matter  whether  the  tribunal  is 
appointed  a  day  or  two  sooner  or  later.  Of  course, 
if  there  is  anything  improper  in  the  appointment, 
that  is  another  question.  When  once  we  get  hold 
of  the  principle  on  which  the  Act  is  based,  namely, 
that  the  High  Court  is  not  intended  to  interfere 
in  these  disputes,  but  the  tribunal  nominated  by 
the  society's  rules  is,  then  the  decision  arrived  at 
by  North,  J.  cannot  be  suppoi-ted.  The  proper 
course  was,  instead  of  commencing  an  action,  to 
apply  for  a  mandamtit  calling  upon  the  society 
to  appoint  the  necessary  arbitrators.  In  my 
opinion  the  appeal  fails,  and  must  be  dismissed 
with  costs. 

Smith,  L.J. — I  am  entirely  of  the  same  opinion. 
I^is  Lordship  stated  the  facts  and  continued :] 
The  first  point  taken  on  behalf  6f  the  respondents, 
who  have  obtained  a  stay  of  proceedings  in  this 
action,  was  that  by  the  Building  Societies  Act 
1874 — by  which  the  court  and  the  society  and  its 
members  are  bound — it  is  in  effect  provided  that 
no  action  in  the  High  Court  Rhall  be  brought  in  a 
case  like  the  present  against  the  society  by  a 
member,  and  sects.  16  and  34  were  referred  to  on 
that  point.  In  my  opinion  it  is  settled  that  this 
is  so  by  the  decision  of  the  House  of  Lords  in 
jPA«_  municipal  Permanent  Investment  Building 
Society  v.  Kent  {ubi  sup.),  in  which  it  was 
expressly  held  that  no  action  could  be  brought  in 
tte  High  Court  against  a  building  society  by  one 
at  its  members  in  such  a  case  as  this.  In  that 
case  Lord  Blackburn  and  Lord  Watson  held  that 
Wright  V.  The  Monarch  Investment  Building 
Society  (ubi  tup.),  decided  by  Sir  Geoi-ge  Jessef, 
M.B.,  and  Hacle  v.  The  London  Provident  Building 
Society  (ubi  sup.),  decided  by  Sir  George  Jessel 
and  Lindley,  L.J.,  were  rightly  decided,  and  they 
approved  both  cases,  and  they  held  that  an 
action  could  not  be  maintained  in  the  High 
Court  by  a  member  like  the  appellant  against 
a  society  which  is  subject  to  the  Building 
Societies  Act  1874.  Now,  that  being  the  law,  the 
defendants  shortly  after  tie  writ  was  issued  made 
an  application  for  a  stay  of  proceedings  on  that 
ground.  The  answer  set  up  by  the  plaintiff  was 
that,  although  it  had  been  decided  in  those  cases 
that  the  jurisdiction  of  the  High  Court  was 
ousted  by  the  substitution  of  another  tribunal, 
both  those  cases  were  always  subject  to  this,  that 
there  must  be  some  tribunal,  other  than  the  High 


Court,  to  which  the  plaintiff  can  go ;  that  ia  to  say,  a 

tribunal  as  provided  by  the  rules  of  the  society.  But 
here  the  plaintiff  had  no  such  tribunal,  because  at 
the  time  when  the  writ  was  issued  the  tribanal 
provided  by  the  rules  of  the  society  did  not  exist. 
Now  sect.  16,  sub-sect.  9,  of  the  Building  Soc^ties 
Act  of  1874  requires  the  rules  to  state  whether 
disputes  shall  be  settled  by  the  County  Conrt  or 
by  the  registrar,  or  by  reference  to  arbitration : 
and  then  sect.  34  says  that  where  the  rules  direct 
disputes  to  be  referred  to  arbitration,   arbitra- 
tors  shall  be   named  and  elected,  of    whom    a 
certain   number,  not   less   than  three,   shall   be 
chosen  by  ballot  to  act  in  each  case  of  dispate. 
The  rules  of  the  society  in  this  case  reqaire  the 
existence  of  five  ;  but,  at  the  time  of  iEsoing  the 
writ,  there  were,  as  a  matter  of  fact,  not  five,  bat 
only  three,  and  one  of  them,  as  alleged  by  comiael, 
was  a  very  inefficient  one.    It  is  said  that,  there 
being  thus  no  proper  tribunal  to  which  the  plain- 
tiff could  resort,  and  the  society  having  no  power 
to  fill  up  the  number  of  arbitrators  to  five  after 
the  writ  was  issued,  the  plaintiff  was  entitled,  to 
come  to  the  High  Court.      The  case  of  Christie  t. 
The     Northern     Counties     Permanent     Benefit 
Building  Society  (uibi  sup.)  was  relied  on,  where  it 
was  no  doubt  held  that  there  was  no  power  to  fill 
up    the    requisite    number  after  the    writ    was 
issued.      But  the  point  which  has  been  argued 
before  us  was  apparentlv  not  argued  before  the 
court  in  that  case,  viz.,  that  the  intention  of  the 
Act  was  to  prevent  an  action  in  the  High  Conrt 
at  all  by  an  un;idvanced  member  against   the 
society.    I  do  not  agree  with  what  North,  J.  s&id 
in  that  case,  and  I  am  not  certain  that,  if  the  caae 
had  been  argued  before  him  as  it  has  been  argned 
before  us,  he  would  have  arrived  at  the  conclusion 
he  did.     The  main  point  argned  before  him  was 
whether  or  not  a  member  was  bound  by  the  new 
rules  of  the  society.    It  seems  to  me,  looking  at 
the  statute  and  the  decisions  culminating  in  that 
of  the  House  of  Lords  in  The  MunicipM  Perma- 
nent Investment   Building  Society   v.   Kent   (ubi 
sup.),  that  if  a  sufficient  arbitration  tribunal  was 
not  in  existence,  the  plaintiff's  duty  was  to  come 
to  the    court  for  a  mandamus,  to  compel   the 
society  to  have  the  proper  number  filled  up.     It 
is  conceded  here,  and  so  also  it  must  have  been 
before  North,  J.,  that  if  the  vacancies  had  been 
filled  up  by  the  society  a  day  before  the  writ  was 
issued,  even  though  they  knew  what  the  question 
pending  between  them  and  the  member  was,  it 
would  have  been  sufficient,  but  if  a  day  after  the 
writ   it  would  not.      It  cannot,  however,  in  my 
opinion,  make  any  difference  whether  this   was 
done  a  day  before  or  a  day  after  the  writ  was 
issued.     The  order  of  Day,  J.   must,   therefore, 
stand,  and  the  appeal  must  be  dismissed   with 

costs.  J         ,  ,.      .      , 

Appeal  dxamiised. 

Solicitors:  for  the  appellant.  Smith,  Fawdon,  and 
Low,  agents  for  Becke  and  Oreen,  Northampton. 

Solicitors:  for  the  respondent  society.  Ford, 
Lloyd,  Bartlett,  and  Michelmare. 
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Thb  C0KPOKA.T10N  OF  Bbadford  v.  Pickles. 


[Ot.  of  App. 


Oct.  29,  30,  and  Dee.  10, 1894. 

(Before   the   Lobd    Ghancellob    (Herschell), 
LiNDLET  and  Smith,  L.JJ.) 

The  Gobfobation  of  Bbasfobd  v.  Pickles,  (a) 

APPEAL  FKOH  THE  CHANCBBT  DIVISION. 

Water — Subterranean  mrings — Interference  with 
fiow)  of  water — Tunnel  for  draining  rfiine — Mala 
fides — Indirect  motive — Workt  undertdken  for 
purpose  of  extorting  compensation. 

The  plaintiffs  were  ovmers  ofwaterworJes,purehaged 
■  by  them,  from  a  company  which  had  coTutructed 
the  waterworles  under  the  powers  of  a  special  Act 
authorising  the  company  to  take  the  water  from, 
certain  specified  springs.  Sect.  49  prohibited 
any  person  other  than  the  company  from,  divert- 
■ing,  cdtering,  or  appropriating,  in  any  other 
manner  than  by  taw  they  might  be  legally 
entitled,  any  of  the  waters  supplying  or  flowing 
from  the  springs,  or  from  sinking  any  well  or 
pit,  or  doing  any  act,  matter,  or  thing  whereby 
the  loaters  of  the  springs  might  be  drawn  off  or 
diminished  xn  quantity.  There  was  no  provision 
for  compensating  landowners  whose  rights  might 
be  affected  by  the  section.  The  company  had 
■appropriated  the  water  of  the  springs,  and  the 
plaintiffs  continued  to  do  so. 
The  defendant,  who  owned  land  adjoining  the 
springs,  proposed  to  construct,  on  his  own  land, 
an  underground  drift  or  tunnel,  the  effect  of 
which  would  be  seriously  to  dim,inish,  if  not  to 
cut  off  entirely,  the  flow  of  water  at  the  springs. 
Sis  professed  object  was  to  drain  some  beds  of 
stone  lying  under  his  land,  so  thai  he  might  be 
able  to  work  them.  The  evidence  showed,  how- 
ever, thai  he  was  not  acting  bon&  fide,  and  that 
his  real  object  was  to  force  the  plaintiffs  to  com-' 
pensate  him. 
Seld  (reversing  the  decision  of  North,  J.  (ante,  p. 
319),  that  what  tlie  defendant  proposed  to  do 
wotdd  not  be  in  breach  of  his  legal  rights,  and 
that  therefore  no  injunction  eovJd  be  granted  to 
restrain  him.  But  held  (affirming  the  decision 
cf  North,  J.),  that,  even  if  the  defendant  were 
actuated  by  a  maliciou*  or  improper  motive,  he 
could  not  be  interfered  vrith. 
Appeal  bj  the  defendant  from  a  decision  of 
North,  J.  {ante,  p.  319). 

Everitt,  Q.G.  and  Tindal  Atkinson,  Q.C.  (with 
ihem  Butcher)  for  the  appellant. — The  private 
Act  of  1854  contains  no  provision  for  compen- 
sating landowners  whose  rights  may  be  affected 
by  sect.  49.  A  private  Act  of  Parliament  ou^ht 
to  be  construed  very  strictly  where  no  provision 
is  made  for  compensating  persons  injuriously 
affected  by  the  exercise  of  its  powers.  Prima 
facie  snch  on  Act  is  not  intended  to  aSect  any 
rights  of  property  or  any  other  common  law  right 
of  a  landowner  whose  land  is  not  taken  by  the 
undertakers  and  who  is  not  compensated  in  any 
way  for  the  abridgment  of  his  rights.  The  old 
authorities  are  summed  up  in  a  case  which  shows 
the  principle  of  compensation : 

London  and  North-Wettem  Railway  Company  v. 
Evans,  67  L.  T.  Bep.  630 ;  (1893)  1  Ch.  16. 

Sect.  234  of  the  Act  of  1842,  and  sect.  49  of  the 
Act  of  1854,  only  impose  penalties  for  the  purpose 
ot  protecting  the  land  which  the  undertakers 
«»ve  acquii-ed  and  the  springs  of  water  upon  it. 

'    W  Bqnrud  by  £.  A.  ScaiTCBLir,  Esq.,  B«rriMer-«t-Law. 


The  sections  apply  only  to  some  act  illegally  done 
upon  the  plaintiffs'  own  land.  They  do  not  affect 
the  rights  of  outside  landowners.  Sect.  4^  of  the 
Act  of  1854  is  a  re-enactment  of  sect.  234.  If  the 
construction  put  upon  the  statutes  by  the  plain- 
tiffs is  the  right  one,  then  there  is  a  provision  in 
the  Acts  for  every  other  kind  of  compensation 
than  that  claimed  by  the  defendant  in  the  present 
case.  The  construction  which  the  defendant 
asks  the  court  to  put  upon  the  statutes  is  that 
which  makes  them  consistent  and  pi-eserves  the 
rights  which  exist  in  every  other  case  where  water 
is  concerned.  The  defendant  has  some  water  on 
his  land,  and,  if  the  plaintiffs  require  it,  thev  must 
pay  for  it.  They  have  let  the  time  go  by  for 
purchasing  compulsorily,  and  now  they  can  only 

Surchase  by  consent.  If  the  water  formerly 
owed  in  a  defined  channel,  it  was  an  artificial 
channel,  not  a  natural  one.  In  the  case  of  Orand 
Junction  Canal  Company  v.  Shugar  (24  L.  T. 
Bep.  402;  L.  Rep.  6  Gh.  App.  483)  the  court 
found  that  the  d^endant  was  drawing  off  water 
from  a  defined  channel.  There  is  nothing  to 
prevent  a  landowner  from  interfering  with  under, 
ground  percolating  water  on  his  own  land,  which 
afterwai-ds  at  some  distance  finds  ite  way  to  the 
surface,  and  then  flows  in  a  defined  channel 
through  his  neighbour's  land.  As  long  as  the 
water  is  merely  percolating  under  the  defendant's 
land  he  has  a  right  to  drain  it  away.  That  is  all 
that  the  defendant  is  doing,  and  it  occurs  at  a 
place  more  than  200  yards  distent  from  the 
plaintiffs'  watering-place.  N'orth,  J.  found  that 
the  defendant  was  guilty  of  m^la  fides,  but  the 
defendant  denies  that.  The  learned  judge  went 
out  of  his  way  to  decide  that  question  of  mala 
fides.  It  was  not  necessary  for  the  detei-mination 
of  this  case.  A  landowner  has  a  right  to  dig  on 
his  own  land,  and  is  entitled  to  do  what  he  pleases 
on  bis  own  land,  provided  that  be  does  not  inter- 
fere with  water  flowing  in  a  defined  natural 
channel : 

C\a»emore  v.  Richard»,  7  H.  of  L.  Cm.  349,  366, 
876,  388. 

He  has  a  right  to  appropriate  percolating  water 
before  it  reaches  a  defined  channel,  even  though 
the  effect  of  his  so  doing  may  be  to  diminish  the 
flow  of  water  in  that  channel. 

CotensSardg,  Q.G.  and  B.  Eyre  (with  them 
C  M.  Atkinson)  for  the  respondents. — We  submit 
that  North,  J.  was  right  on  the  construction  of 
these  stetrites ;  but,  apart  from  the  statutes,  we 
say  that  what  the  defendant  proposes  to  do  by 
means  of  his  intended  drift  or  tunnel  will  be  in 
violation  of  the  plaintiffs'  common  law  right, 
and  that,  therefore,  the  injunction  was  properly 
granted.  ■  Whatever  the  righto  of  a  landowner 
may  be  to  underground  water,  percolating  under 
his  land,  but  nox  in  any  defined  channel,  he  has 
no  right  to  appropriate  it  except  for  his  own 
bond  fide  purposes.  The  defendant's  scheme  is 
not  a  bond  fide  one,  but  it  was  put  forward  with  the 
intention  of  compelling  the  plaintiffs  to  purchase 
the  defendant's  land  or  to  compensate  him.  When 
the  Act  of  1842  was  passed,  Chasemore  v.  Richards 
(7  H.  of  L.  Gas.  349)  had  not  been  decided.  In 
fact,  it  was  not  decided  till  1859.  Nor  was  Acton 
V.  BlundeU  (12  M.  &  W.  324)  decided  until  1843. 
The  law  was  in  an  unsettled  and  imcertain  steto 
until  the  decision  in  Acton  v.  BlundeU,  (ubi  sup.). 
Before  the  passing  of  the  private  Act  of  1854  tha 
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Waterworks  Clauses  Act  1847  came  into  opera- 
tion, sect.  14  of  whicli  would  be  meaningless  if 
the  defendant's  contention  is  rieht.  That  section 
covers  all  illegal  acts.  The  right  to  underground 
water  is  limited  to  this  extent,  that  it  can  only  be 
taken  so  long  as  the  taking  of  it  does  not  arise 
£rom  malicious  motiTes :  , 

Smith  T.  fennel,  7  C.  B.  515,  564. 
[The  LoBD  Chakcellob. — That  case  must  be 
considered,  having  regard  to  Fletcher  v.  Bylandi, 
19  L.  T.  Rep.  220 ;  L.  Rep.  3  E.  &  I.  App.  330]. 
Yes;  no  doubt,  for  the  maxim  8ie  uiere  tuo  ut 
alienum  ncn  hedas  applies.  Subterranean  water 
stands  on  a  peculiar  footing.  There  is  no  right 
to  it  until  it  18  actually  appropriated.  [The  Lobd 
Ghancbllob. — According  to  the  maxim  Cujru 
est  solum  ejus  est  usque  ad  ccelum  et  ad  inferos,  all 
the  water  under  a  landowner's  soil  belongs  to 
him.]  He  may  hare  a  right  to  appropriate  the 
water  for  his  own  legitimate  purposes.  But  there 
IB  no  property  in  de  water,  and  the  landowner 
cannot  take  it  maliciously.  For  instance,  a 
landowner  has  a  right  to  drain  his  land  for 
agricultural  or  other  bona  fide  purposes,  but  not 
lor  profit : 

Ravstron  v.  Taylor,  11  Eioh.  369,  378. 
A  nuisance  by  noise,  if  done  maliciously,  may  be 
restrained.    So  a  reasonable  use  may  be  made  by 
a  landowner  of  the  water  under  his  land,  but  not 
a  malicious  use : 

Oaunt  V.  Fynney,  27  L.  T.  Eep.  569;   L.   Eep. 
8  Ch.  App.  8,  12. 
The  doctrine  established  by  that  authority  was. 
acted  upon  by  Noi'th,  J.  in  tiie  recent  case  of 

Ckrittie  v.  Davey,  (1893)  1  Ch.  316. 
A  person  who  sustains  injury  from  the  execution 
of  works  authorised  by  a  statute  is  not,  generally 
speaking,  entitled  to  compensation,  unless  the 
injury  sustained  is  such  as,  had  the  works  not 
been  authorised  by  the  statute,  would  have  given 
the  claimant  a  right  of  action : 

New  River  Company  v.  Johnson,  2  Ell.  &  EU.  435. 
iWt«.  Q.C.  replied.  Cur.adv.vuU. 

Dec.  10, 1894. — The  following  written  judgments 
were  delivered : — 

The  LoBD  ChanceIiLOB  (Herschell).  —  The 
rights  of  the  parties  which  are  in  issue  in  this 
action  depend  mainly  upon  what  is  the  true  con- 
struction of  sect.  49  of  the  Bradford  Waterworks 
Act  1854.  The  acts,  or  threatened  acts,  of  the 
defendant  on  which  the  plaintiffs  base  their  claim 
to  relief  were  doqe  by  him  upon  his  own  land,  and 
it  is  practically  admitted  that,  apart  from  one 
point  made  by  the  counsel  for  the  plaintiffs,  these 
were  acts  in  respect  of  which  they  would  have  no 
legal  right  to  redress,  unless  such  a  right  be 
conferred  on  them  by  the  enactitnent  to  which  I 
have  alluded.  The  point  I  refer  to  is  that, 
inasmuch  as  the  defendant's  intention  was  (it  was 
alleged)  not  to  benefit  himself,  but  maliciously  to 
injure  the  plaintiffs,  they  had  at  common  law  a 
right  to  relief.  I  will  d^  with  this  point  at  a 
later  stage,  and  will  assume  for  the  present  that 
the  defendant  is  not  infrinsnng  any  rights  of  the 
plaintiffs  at  common  law.  The  argument  on  their 
behalf  then  necessarily  involves  the  proposition 
that  the  defendant's  rights  in  relation  to  his 
pr«>perty  have  been  curtailed  by  the  enactment  on 
which    they    rely.     This  being    bo,  it    becomes 


essential  to  consider  the  nature  of  that  l^islation. 
By  an  Act  of  1854  the  then  existing  Bradford 
Waterworks  Company  was  dissolved,  and  a  new 
company  incorporated  under  the  same  title, 
having  the  same  objects,  but  designed  to  serve  a 
more  extended  area.  By  this  Act  the  rights  and 
powers  of  the  old  company  were  vested  in.  the  new 
one,  and  the  provisions  which  had  been  inserted  in. 
the  earlier  Act  for  their  benefit  and  protecticD. 
were  re-enacted.  Sect.  49  of  the  Act  of  1854  was. 
a  repetition,  with  merely  verbal  alterations,  of  tlie 
provisions  of  sect.  234  of  the  Bradford  Water- 
works Act  1842.  That  Act  incorporated  a  com- 
pany to  be  called  the  Bradford  Waterwoirks 
Company.  It  was  a  trading  company,  formed  for 
the  purpose  of  making  profit,  although  the  profits. 
were  by  its  Act  limited,  practically  speakinjr,  to 
10  per  cent,  interest  on  the  capital  invested.  The- 
first  half  of  the  Act  contains  prorisions  regulating 
the  rights  of  the  company  and  its  members ;  then. 
foUow  clauses  relating  to  the  compulsory  purchaae 
of  land  and  the  mode  of  assessing  oompaisataon. 
Sect.  232  empowers  the  company  to  enter  apon. 
anv  lands  or  waters  mentioned  in  the  book  of 
reference,  making  satisfaction  to  all  persona 
interested  in  any  land  or  water  used  for  the 
purposes  of  the  Act.  Sect.  233  makes  it  lawfol 
for  the  company  to  divert  and  take  "  the  spring 
and  streams  of  water  called '  Many  Wells,'  arisizig- 
or  flowing  in  and  through  a  cerbun  farm,  landa, 
and  grounds  called  Trooper,  or  Many  Wells  tana." 
Then  foUows  the  section  which  has  to  be  construed. 
Having  regard  to  the  nature  of  the  Act  and  its 
provisions  generally,  I  think  there  is  a  atrcHi^ 
presumption  that  the  section  in  question  was  not 
intended  to  interfere  with  the  rights  of  any  peraon. 
without  compensation.  The  language  of  the  Act 
is  presumably  that  of  those  who  promoted  it,  and 
there  would  be  nothing  to  bring  its  provisions  tO' 
the  notice  of  any  person  whose  lands  or  rights- 
were  not  mentioned  in  the  plan  and  book  of  refer- 
ence. It  was  urged  that  the  Act  recites  that  a 
supply  of  pure  water  would  be  of  advantage  to  the 
town  of  Bradford.  This,  no  doubt,  was  a  justifi- 
cation for  conferring  the  power  of  taking  the- 
property  of  private  persons  by  oompulsian,  even. 
though  it  were  on  the  terms  of  making  compensa- 
tion. But  the  undertaking  was  constituted  with 
the  view  of  making  profit,  and  it  would  not  be 
in  accordance  with  the  ordinary  course  of  l^pslation. 
to  take  away  without  compensation  the  private 
rights  of  individuals  for  the  benefit  of  the  under- 
takers, or  even  for  the  benefit  of  the  inhabitants, 
of  Bradford.  It  was  indeed  urged  that,  in  view 
of  the  situation  and  character  of  the  defendant's 
land,  it  would  not  interfere  with  any  rights  which 
he  could  profitably  use  if  he  were  restruned  froia 
any  act  on  his  land  which  could  diminish  the 
quantity  of  water  issuing  from  the  Many  Wdla 
springs,  and  that  for  this  i-eason  the  Legislatore 
might  have  been  willing  to  permit  a  limitation  of 
his  legal  rights  without  compensation.  I  think  it 
would  be  somewhat  extravagant  to  suppose  that 
any  such  matter  vras  in  the  contemplation  of  the 
Legislature.  There  would  be  notiiing  to  brin^c 
before  them  the  facts  necessary  for  forming  an 
opinion  on  the  point,  and  it  is  clear  that,  if  tiie 
argument  of  the  plaintiffs  be  well  founded,  any 
operation  on  the  defendant's  land,  or  the  land  tiE 
any  other  proprietor,  which  sensibly  diminished 
the  water  flowing  from  the    springs  would   be 

I  prohibited,  whatever  the  nature  of  the  aperaikat, 
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«uid^  at  whatever  distance  from  the  plaintiffs' 
boundary.  I  am  certainly  not  prepared  to  say 
ihat  the  plaintiffs'  contention,  if  sustained,  could 
Tiot  possibly  affect  the  rights  of  the  defendant  or 
other  ^rsone ;  and  the  evidence  in  the  present 
■case,  with  ite  conflict  on  both  matters  of  fact  and 
intention,  shows  at  what  peril  of  litigation, 
-dependent  largely  on  expert  evidence,  the  adjoin- 
ing proprietors  would  undertake  operations  which 
landowners  generally  may  carry  out,  subject  to  no 
control  but  their  own  ju<j{pnent  of  what  would  be 
-expedient  or  advantageons.  No  doubt,  if  the 
language  of  the  enactment  reasonably  admits  only 
of  a  construction  which  would  involve  the  conse- 
quence that  individuals  were  deprived  of  their 
rights  without  compensation,  effect  must  be  given 
lo  it  notwithstanding  the  presumption  that  there 
may  be  against  the  Legislature  so  enacting ;  but 
if,  on  the  other  hand,  it  is  capable  of  a  construc- 
tion which  would  avoid  such  a  consequence,  I 
have  no  hesitation  in  saying  that  this  is  the  con- 
struction to  be  adopted.  All  these  obsei-vations 
jipply  equally  to  sect.  49  of  the  later  Act,  which 
is  now  in  force.  Notwithstanding  some  sugges- 
tions to  the  contrary,  I  think  it  clear  that  the 
construction  of  the  two  sections  must  be  the  same. 
Before  examining  the  terms  of  the  critical  section, 
I  will  state  very  briefly  the  circumstances  which 
have  given  rise  to  the  litigation.  The  Many 
Wells  springs  issue  from  the  hillside  a  short 
distance  within  the  plaintiffs'  boundary,  the 
defendant  being  the  owner  of  adjoining  land 
higher  np  the  hill.  He  was  proceeding  to  sink 
certain  shafts  upon  his  land  and  to  make  a  drift, 
with  th.e  alleged  object  of  unwatering  his  property, 
with  tlie  view  of  working  the  stone  which  was 
«aid  to  exist  at  some  distaince  beneath  the  surface 
of  his  property.  The  plainidffs  aJleged  that  the 
water  which  percolated  through  the  sm-face  of  the 
-defendant's  land  was  confined  within  it  by  faults 
'which  i-an  through  his  land,  at  some  distance 
from  one  another,  in  a  more  or  less  parallel 
-direction,  and  which  thus  made  the  defendant's 
land  a  natural  reservoir,  where  the  waters  were 
■collected  which  emerged  from  the  hillside  upon 
the  plaintiffs'  land  at  Many  Wells  springs.  The 
plaintiffs  maintained  that  the  effect  of  the 
defendant's  operations  would  be  to  collect  and 
•divert  the  water  before  it  found  its  way  to  the 
l>laintiff8'  land,  and  thus  to  diminish  seriously  the 
volume  of  water  issuing  at  the  spring;  they 
therefore  sought  an  injunction  to  restrain  the 
defendant  from  proceeding  with  his  intended 
works,  I  pass  now  to  an  examination  of  the 
terms  of  the  section  in  question.  I  mav  say  at 
the  outset  that  it  is  very  ill-drawn,  and  that  it  is 
Hot  possible,  in  my  opinion,  to  put  on  it  any 
-construction  _  which  is  altogether  satisfactory. 
The  main  object  of  the  section,  as  it  seems  to  me, 
■was  to  impose  a  special  penalty  on  the  illegal 
■diversion  of  the  company's  waters,  in  addition  to 
any  relief  which  the  common  law  would  afford 
for  such  a  wrongful  act.  That  this  was  the 
primary  object  is,  I  think,  indicated  by  the  earlier 
■words  of  the  section,  which  render  it  unlawful  for 
«ny  person  other  than  the  company  to  divert, 
•Iter,  or  appropriate  in  any  other  manner  than  by 
law  they  ma^  "  be  legally  entitled,"  any  of  the 
■waters  supplying  or  flowing  from  the  Many  Wells 
streams  and  springs.  It  is  obvious  that  this 
provision  creates  no  new  duty,  inasmuch  as  it 
**»erre8  any  legal  title  to  interfere  with  the  water 


supplying  or  flowing  from  the  springs.  In  my 
opinion  its  insertion  was  merely  introductory  to  the 
later  part  of  the  section,  which  imposed  a  special 
penalty  for  illegal  interference  with  them.  This 
is,  I  think,  an  explanation  which  removes  the 
difficulty  felt  by  North,  J.,  who  said  that  it  made 
nonsense  of  the  section  to  suppose  that  it  enacted 
that  a  man  was  not  to  do  certain  specified  things, 
except  BO  far  as  he  might  lawfully  do  them. '  He 
found  a  way  out  of  the  difficulty  which  he  felt  by 
concluding  that  the  opening  provision  was 
intended  to  preserve  as  against  the  waterworks 
company  such  rights  over  the  waters  in  question 
as  an  upper  riparian  proprietor  has  against  a 
lower  riparian  proprietor  in  an  open  stream.  For 
the  reasons  I  have  given  I  do  no^  feel  the  difficulty 
by  which  the  learned  judge  was  pressed,  and  I 
cannot  find  in  the  language  of  the  section  any 
.justification  for  limiting  the  operation  of  the 
words  to  the  case  to  which  he  thought  it  applied. 
It  seems  to  me  to  cover  every  act  wnich  a  person 
was  legally  entitled  to  do,  the  effect  of  which 
would  be  to  divert,  alter,  or  appropriate  any  of 
the  waters  supplyiiig  the  sti«ams.  The  language 
is,  in  my  opinion,  just  as  applicable  to  percomting 
water  as  to  water  flowing  in  a  defined  channel 
above  ground.  The  plaintiffs  were  not  able  to 
rely  on  this  part  of  the  section,  inasmuch  as  they 
were  at  once  confronted  with  the  difficulty  that 
the  defendant  alleged  that  he  was  legally  entitled 
to  deal  in  any  way  he  pleased  on  his  land  with 
the  water  percolating  therein.  They  rested  their 
case  upon  the  enactment  of  the  section  which 
follows  the  one  I  have  quoted,  and  which  provides 
that  it  shall  not  be  lawful "  to  sink  any  well  or 
pit,  or  do  any  act,  matter,  or  thing  whereby  the 
waters  of  the  said  springs  might  be  drawn  off  or 
diminished  in  quantity. '  And  they  pointed  out 
that  in  this  part  of  the  section  the  right  to  do  all 
acte  which  x>ersons  were  legally  entitled  to  do  was 
not  reserved.  Upon  this  two  questions  arise: 
(1)  Is  the  reservation  of  existing  legal  righte  to 
be  regai-ded  as  applying  to  these  acts  as  wdl  as  to 
those  to  which  the  earlier  part  of  the  section 
refers  ?  And  (2)  Does  the  appropriation  or  diver- 
sion of  percolating  water,  before  it  reaches  the 
springs,  come  within  the  prohibition?  It  must  be 
admitted  that  there  is  great  difficulty,  as  a  matter 
of  grammatical  construction,  in  reading  the 
reservation  into  that  part  of  the  section  now  under 
consideration,  strange  as  it  might  seem  that  the 
Legislature  should  have  preserved  existing  rights 
in  tiie  one  case  and  not  in  the  other.  But,  if 
effect  were  given  to  the  contention  of  the  plaintiffs 
that  the  waters  supplying  the  springs  were 
included  in  the  words  "waters  of  tiae  said 
springs,"  so  that  the  diversion  or  appropriation  of 
percouiting  water  before  it  reached  the  springs 
would  be  within  the  latter  part  of  the  enactment, 
this  absurdity  is  involved — that  the  reservation 
of  existing  legal  righte  in  the  earlier  part  o^  the 
section  is  rendered  absolutely  nugatory,  for 
diverting  or  appropriating  the  percolating  water 
would  necessarily  be  doing  an  act  or  thing 
whereby  the  waters  of  the  springs  might  be 
diminished.  It  is  to  be  observed  that,  whereas  in 
the  earlier  part  of  the  section  the  words  used  are 
"  the  water  supplying  or  flowing  from  the 
springs,"  in  the  later  part  the  words  used  are  "the 
waters  ot  the  said  springs."  Now,  it  would 
certainly  not  be  in  accordance  with  sound  canons 
of  conswictaon  to  attribute  to  the  later  wor~ 
-igitized  by  VjO- 
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different  meaning  from  that  borne  by  the  former, 
inasmuch  as  it  would  be  difficult  to  suggest  a 
reason  for  the  change,  unless  some  changed  mean- 
ing were  intended.  The  springs  are  described  as 
"  arising  or  flowing  in  and  through  Many  Wells 
Farm."  It  is  certainly  not  unnatural  to  say  that 
water  which  is  percolating  in  the  adjoining  land, 
and  which  never  reaches  the  spring  thus  described 
as  "  arising  "  in  the  farm,  is  not  "  water  of  the 
spring,"  and  it  seems  to  me  to  be  a  possible 
construction  of  the  provision  under  discussion  to 
confine  it  to  water  wnich  has  formed  a  part  of  the 
spring.  Mera  interferense  with  water  percolating 
on  adjoining  lands  which  prevented  that  percolat- 
ing water  from  forming  part  of  the  spring  might 
in  that  case  not  improperly  be  said  to  be  outside 
the  enactment.  It  may,  indeed,  be  asked  why, 
even  on  this  construction,  the  Legislature  should 
be  supposed  to  have  reserved  existing  legal  rights 
in  the  earlier  and  not  in  the  later  part  of  the 
section  P  The  answer  may  be  that,  at  the  time 
when  the  Act  of  1842  was  passed,  the  case  of 
Aeton  \.  Blwndell  (12  M.  &  W.  324)  had  not 
been  decided,  and  it  may  have  been  thought 
that,  whilst  a  legal  right  existed  to  intercept 
percolating  water  before  it  reached  a  spring,  there 
waa  no  right  by  abstracting  percolating  water  to 
drain  off  or  diminish  the  quantity  of  water  flow- 
ing in  a  defined  channel.  And  there  would  cer- 
tainly be  in  general  no  ri^ht  to  divert,  alter,  or 
appropriate  waters  "flowing  from"  the  Many 
WeUs  springs  so  as  to  diminish  its  quantity.  I 
fre6ly  admit  that  the  construction  which  I  have 
indicated  is  not  absolutely  satisfactory  and  does 
not  solve  all  the  difficulties.  But,  in  view  of  the 
considerations  to  which  I  have  called  attention,  it 
ps  the  best  solution  that  can  be  arrived 


at,  and  the  one  most  in  accordance  with  the  prin- 
ciples which  ought  to  guide  in  the  construction  of 
an  Act  such  as  that  with  which  we  have  to  deal. 
But,  if  it  be  not  admissible,  the  only  alternative, 
as  it  seems  to  me,  is  to  read  the  words  which 
reserve  existing  rights  as  applicable  to  both  limbs 
of  the  section.  To  prevent  the  absurdity  and 
inconsistency  which  would  otherwise  result,  one 
or  other  of  these  alteiTiatives  must,  I  think,  be 
adopted,  and  for  the  purposes  of  this  case  it 
matters  not  which.  I  notice  one  argument  of  the 
learned  counsel  for  the  plaintiffs  to  show  that  I 
have  not  overlooked  it.  They  urged  that,  inas- 
much as,  when  the  Act  of  1854  was  passed,  the 
water  was  carried  from  the  springs  in  pipes  to 
Bradford,  the  sinking  of  a  well  or  pit  could  not 
draw  off  or  diminish  the  "  water  of  the  springs," 
unless  those  words  included  the  water  percolating 
in  the  defendant's  lands  adjoining  the  springs, 
and  that,  therefore,  the  construction  of  those 
words  which  I  have  suggested  was  inadmissible. 
I  have  already  said  that  I  think  it  would  not  be 
right  under  the  circumstances  to  attribute  to 
sect.  49  of  the  Act  of  1854  any  different  meaning 
from  that  to  be  put  upon  the  corresponding 
section  of  the  Act  of  1842.  But,  besides  this, 
when  it  is  remembered  that  the  clause  was 
inserted  at  the  instance  of  the  promoters  of  a 
local  and  personal  Act  for  their  protection,  and 
that  they  would  naturally  employ  the  broadest 
and  most  general  words,  so  as  to  be  sure  that  no 
case  intended  to  be  covered  was  omitted,  I  think 
it  would  be  wrong  to  admit,  as  an  argument  for 
putting  a  consti-uction  upon  the  enactment  which 
would  prejudice  the  rights  of  third  parties,  thai 


some  of  the  words  employed  could  not  in  fact 
otherwise  be  operative.  There  remains  the  point 
to  which  I  adverted — ^viz.,  the  argument  tbat^ 
even  if  the  defendant  is  not  otherwise  infiisgin? 
any  rights  of  the  plaintiffs,  he  may  be  restra^iea 
from  a  malicious  exercise  of  his  legal  rights,  his 
design  being  to  initu-e  the  plaintLCs,  and  not  to 
benefit  himself.  There  is  the  high  authority  of 
Lord  Wensleydale  for  stating  that  this  prindple 
has  not  found  a  place  in  our  law.  No  case  hu 
been  cited  where  relief  has  been  given  hy  the 
courts  on  any  such  ground.  It  could  hardly  he 
asserted  that  this  was  because  no  person  had  ever 
thus  exercised  his  legal  rights  to  tne  prejudice  of 
his  neighbour.  But  it  is  enough  to  say  on  the 
present  occasion  that,  even  if  the  proposition  con- 
tended for  were  established,  I  do  not  think  the 
plaintiffs  have  shown  that  the  present  case  &ll8 
within  it.  It  is  suggested  that  the  defendanfi 
object  is,  by  the  exercise  of  his  rights,  so  to  affect 
the  supply  which  the  plaintiffs  receive  of  the  water 
percolating  through  the  land  as  to  compel  them 
to  purchase  the  land,  or  Kome  right  wnich  will 
secure  the  unintemipted  flow  of  the  water  to  the 
springs.  If  this  be  his  object  (which  I  will 
assume  for  the  purpose  of  my  judgment),  I  do 
not  think  it  can  be  regarded  as  malicious.  He 
would  say,  "  The  water  which  at  any  time  is 
percolating  in  my  land  is,  so  long  as  it  remains  in 
my  land,  as  much  mine  as  any  part  of  the  «&, 
and,  if  the  conformation  of  my  land  be  such  that 
it  acts  as  a  natural  reservoir,  there  is  no  reason 
why  I  should  not  take  advantage  of  that,  so  as  to 
secui-e  a  benefit  to  myself,  if  my  neighbours  aie 
desirous  of  reaping  the  advantage  of  this  natoral 
reservoir  in  the  land  which  adjoins  their  own."  I 
think,  therefore,  that  the  judgment  of  North,  J. 
should  be  reversed  and  the  action  be  dismissed 
with  costs,  and  that  the  appellant  should  have  tlie 
costs  of  the  appeal. 

LiNDLET,  L.J. — The  plaintiffs  in  this  case  are 
{inter  alia)  a  waterworks  company,  and  they  want 
water.    The  defendant  is  the  owner  of  some  land, 
which  is  full  of  water  which  he  does  not  want 
This  water  supplies  some  wells  which  belong  to 
the  plaintiffs,  and  if  cut  off  by  the  defendant 
will  materially  diminish    the    water   which  the 
plaintiffs  will  be  able  to  pump.    The  defendant 
says  to  the  plaintiffs,  "  If  you  want  me  to  supply 
you  with  water,  you  must  pay  me  for  it ;  and  if 
you  will  not  pay  me  what  I  want,  you  shall  not 
have  water  from  my  land,  and  I  will  cut  it  off." 
The  defendant  and  the  plaintiffs  being  unable  to 
come  to  terms,  the  defendant  has  begun  to  con- 
struct works  which,  if  completed,  will  cnt_ofE,or 
at    all    events    greatly  diminish,  the   plaintiib' 
supply.      The   plaintiffs    thereupon   bring  tiiis 
action,  and  apply  for  an  injunction,  which  North, 
J.  has  granted.     The  defendant  has  appealed, 
and  this  court  has  now  to  decide  whether  the 
injunction  can  be  maintained  or  not.    I  entirely 
concur  in  the  view  taken  by  North.  J.  of  the 
conduct  of  the  defendant.    He  does  not  want  the 
water  himself,  nor  does  he  want  to  get  rid  of  it 
in  order  the  -better  to  work  his  own  land.    He 
simply  wants  to  force  the  plaintiffs  to  buy  his 
land,  or  the  water  coming  from  it,  at  his  own 
price,  regardless  of  the  interests  of  other  peap6 
who  will  be  seriously  inconvenienced  if  the  defei^ 
dant  cuts  off  the  supply.    But  North,  J.  held,  and 
in  my  opinion  rightly  held,  that  these  oiroum- 
stances  are  not  enough  to  justify  the  conit  in 
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interfering  with  the  defendant.  The  only  question 
a  court  of  law  or  equity  can  consider  is,  whether 
the  defendant  has  a  right  to  do  what  he  threatens 
and  intends  to  do.  If  he  has  he  cannot  be  inter- 
fered with,  however  selfish,  vexatious,  or  even 
malicious,  liis  conduct  may  be  :  (see  Chaaemore  v. 
Biehards,  7  H.  of  L.  Gas.  349.)  This  is  not  one  of 
those  cases  in  which  an  improper  object  or  motive 
makes  an  otherwise  lawful  act  actionable.  It  is 
not  like  libel  or  malicious  prosecution,  or  what 
are  called  frauds  on  powers.  Apart  fiom  special 
legislation,  the  right  of  the  defendant  to  drain  hia 
own  land  by  getting  rid  of  all  the  water  which 

rx>]ates  into  and  through  it  underground  cannot 
denied  (see  Chateinore  v.  Sichards,  ubi  sup., 
and  Aetmi  v.  Blundell,  12  M.  &.  W.  324),  and  this 
is  all  that  he  is  doing.    He  is  not  diverting  any 
defined  stream.    If,  as  the  plaintiffs  say,  he  is  not 
entitled  to  do  what  he  intends  to  do,  it  must  be 
by  reason  of  some  special  legislation,  and  not  by 
reason  of  the  ordinary  law  of  this  oountrr.    The 
plaintiffs  rely  on  certain  Acts    of    Parliament, 
which  confer  upon  them  special  rights  in  order  to 
enable  them  to  supply  the  town  of  Bradford  with 
water,  and  the  plaintiffs  contend  that  these  Acts 
restrict  the  ordinary  rights  of  the  defendant  to 
drain  his  own  property.    It  is  necessarr,  there- 
fore, to  examine  these  Acts,  and  see  whether  they 
do  or  do  not  go  as  far  as  the  plaintiffs  contend. 
I  have  come  to  the  conclusion  that  they  do  not. 
The  statute  now  in  force,  and  on  which  the  case 
really  tnms,  is  the  Bradford  Corporation  Water- 
works Act  1854  (17  &  18  Vict.  c.  cxxiv.),  which 
repealed  and  replaced  an  earlier  special  Act  of 
184.2  (6  Vict.  sees.  2,  c.  vi.).  This  Act  incorporated 
the  Bradford  Waterworks  Company  in  order  to 
supply  Bradford  with  water.    I  have  looked  in 
vain  tkrough   these  Acts  for  any  provision  for 
compensating  the  defendant  or  ms  predecessors 
in  title   for  any  interference  with  their  rights 
where  their  land  is  not  taken  and  is  not  injuriously 
affected  by  the  execution  of  the  works  which  the 
plaintiffs  or  their  predecessors  were  authorised  to 
construct.     The  only  compensation  clauses  which 
I  can  find  are  sect.  170  of  the  Act  of  1842,  and 
sect.   68    of    the    Lands    Clauses    Consolidation 
Act  1845  and  sect.  12  of  the  Waterworks  Clauses 
Consolidation  Act  1847,  both  of  which  are  incor- 
porated   into    the    plaintiffs'  Act    of    1854  (see 
sect.  3).     There  are  clauses  in  the  Act  of  1842 
for  compensating  certain  persons  therein  named 
(tjg.  Mrs.  Fen-and :  see  sect.  275  et  $eq.).     But 
I   can   find   no    clause    either    in    the    Act    of 
1842,  or  in  the  Act  of  1854,  or  in   the    Acts 
incorporated  with  it,  for  compensating  the  defen- 
dant for    any  restriction  on    his    common  law 
rights,  or  for  paying  him  for  water  diuwn  from 
his  land  into  tne  phuntiffs'  wells  by  the  plaintiffs' 
pumping  operations.    The  absence  of  all  provision 
for  such  compensation  is  very  material  when  we 
have  to  construe  an  obscure  clause  which  is  said  to 
curtail  the    defendant's    ordinary  rights.      The 
particular  section  on  which  the  plaintiffs  rely  is 
sect.   49    of    the    Act    of    1854,  which   is   in 
effect  a  re-enactment  of  sect.  234  of  the  Act  of 
1842.    The  sect.  49  is  ill-drawn,  bat  it  is  a  penal 
section  inflicting  a  heavy  penalty,  of  not  more 
than  5Z.  a  day,  on  any  person  who  unlawfully 
mterferes  with  the  supply  of  water  to  which  the 
oomjiany  is  entitled ;  out  in  my  opinion  it  does  not 
Kstrict  the  common  law  rights  of  persons  owning 
land  nert  to  or  in  the  neighbourhood  of  the  plain- 


tiffs' own  lands  and  wells.  There  are  undoubtedly 
words  in  the  section  which  might  be  construed 
so  an  to  prohibit  neighbouring  landowners  from 
exercising  their  common  law  rights  of  sinking 
wells  or  pits  on  their  own  land;  but  the  early 
part  of  the  section  plainly  shows  that  it  was  not 
intended  to  restrict  their  rights  to  divert,  alter, 
or  appropriate  the  waters  supplying  or  flowing 
from  the  streams  and  wells ;  and  the  language  is 
too  obscure  to  prevent  them  from  doing  so  by 
sinking  wells  or  pits,  provided  only  they  do  no 
more  than  by  common  law  they  are  entitled  to  do. 
In  the  clause  commencing  "  U  any  person  shall 
illegally  divert,  &c.,  or  sink,  &c.,  or  shall  do  any  such 
act,  &c."  the  word  "  illegally  "  is  in  my  opinion  used 
in  the  same  sense  throughout,  i.e.,  illegally  having 
regard  to  what  can  be  lawfully  done  irrespectively 
of  that  particular  section.  This  is  the  plain 
meaning  of  the  word  so  far  as  it  refers  to  divert- 
ing, altering,  or  appropriating  water,  and  I  see 
no  sufficient  ground  for  holding  that  the  word  has 
a  different  meaning  when  referred  to  sinking  wells 
or  pits  or  doing  other  acts,  &c.,  whereby  the 
waters  referred  to  are  drawn  off  or  diminished  in 
quantity.  The  section  is  badly  worded ;  but,  in 
the  absence  of  all  provision  for  compensation,  I 
cannot  hold  that  the  section  itself  prohibits  a 
neighbouring  landowner  from  sinking  a  pit  or 
well  on  his  own  land,  although  the  effect  may  be 
to  deprive  the  plaintiffs  of  a  supply  of  water 
which  they  would  otherwise  have.  It  was  con- 
tended that,  as  the  Waterworks  Clauses  Consoli- 
dation Act  1847  (10  &11  Vict.  c.  17)  is  incorporated, 
with  the  Act  of  1854,  and  as  the  Waterworks 
Clauses  Consolidation  Act  1847  by  sect.  14  imposes, 
penalties  on  wrong-doers,  the  insertion  of  sect.  48  of 
the  Act  of  1854  snows  that  something  moi«  was 
meant  than  to  inflict  penalties  for  doing  what  was 
wrong  at  common  law.  I  do  not,  however,  feel  con- 
vinced by  this  argument.  Sect.  49  of  the  Act  of  1854 
is  a  mere  repetition  of  sect  234  of  the  Act  of  1842,. 
which  was  prior  in  point  of  date  to  the  Water- 
works Clauses  Consolidation  Act.  The  preserva- 
tion of  this  section  is  probably  due  to  a  desire  on 
the  part  of  the  corporation  to  keep  the  old  section 
in  their  special  Act,  so  as  not  to  lose  any  protec- 
tion  it  might  give  beyond  that  afforded  by  sect. 
14  of  the  Waterworks  Clauses  Consolidation  Act, 
which  was  made  applicable  to  all  companies  whose 
special  Acts  might  incorporate  its  provisions. 
The  fact  that  sect.  234  of  the  Act  of  1842  is 
retained  in  the  Act  of  1854  is  not  however,  in  my 
opinion,  sufficient  to  justify  the  inference  that 
Parliament  intended  to  alter  the  effect  of  the  old 
section  and  to  give  to  the  Bradford  Corporation 
greater  rights  as  against  neighbouring  landowners 
than  the  old  waterworks  company  had  under 
their  Act  in  which  the  section  first  appeared. 
For  these  i-easons  I  am  relnctantiy  driven  to  the 
conclusion  that  the  defendant  is  not  exceeding 
his  legal  rights ;  and  that  the  appeal  must  be 
allowed,  and  the  action  against  him  must  be  dis- 
missed with  costs  in  the  usual  way. 

Smith,  L.J. — The  decision  in  this  case  dei>ends 
principally  upon  the  true  construction  of  sect.  40 
of  the  Act  of  1854  (17  &  18  Vict.  c.  cxxiv.},  which 
Act  repealed  and  by  sect.  49  in  substance  re- 
enacted  sect.  234  of  an  Act  of  1842  (5  Vict.  c.  vi.), 
which  was  an  Act  for  the  better  supplying  with 
water  the  town  and  neighbourhood  of  Bra^dford. 
North,  J.  arrived  at  the  conclusion  that  the  works 
which  the  defendant  was  executing,  and  a^aioat 
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whidi  the  injtuaction  has  been  obtained  hj  the 
plamtifFs,  were  deliberately  planned  by  him  for 
the  ^urpoee  of  intercepting  tbe  water  which  had 
previoasly  issued  from  the  Many  Wells  springs 
belonginK  to  the  plaintiffs,  and  that  the  desired 
remit  would  be  thereby  accomplished ;  and  that 
what  the  defendant  was  doing  was  not  in  order 
that  he  might  be  enabled  to  work  his  stone,  as  he 
pat  forward  in  evidence,  but  in  order  that  the 
plaintifFs  might  be  driven  to  buy  him  out  at  the 
price  he  himself  might  value  his  interest  at. 
These  findings  are  well  warranted  by  the  evidence. 
It  appears  that  the  defendant,  to  bring  this  about, 
is  intercepting  the  subterranean  wat«r  percolating 
under  his  own  land  before  its  arrival  by  natnnu 

Savitation  at  the  land  of  the  plaintiffs,  where  the 
any  Wells  springs  are  situated.  But,  in  con- 
'Sidenng  the  true  construction  of  the  section,  the 
motive  of  the  defendant  is  immaterial,  and  it 
must  be  interpreted  as  if  the  defendant  was 
inking  a  well  upon  his  own  land  for  his  own 
Intimate  purposes.  No  question  of  tapping  or 
diverting  a  defined  stream  arises  upon  the  mcts 

S roved  in  the  present  case,  and  it  cannot  be  now 
isputed  at  common  law,  apart  from  the  point  as 
to  the  defendant's  motive,  which  I  will  deal  with 
hereafter ;  he  is  within  his  rights  in  doing  what  he 
is  doing,  unless  sect.  419  forbids  it.  The  law  upon 
this  subject  was  definitively  settled  in  the  year 
1858  in  the  House  of  Lords  in  the  case  of  Chase- 
inore  v.  Richards  (itM  «up.),  where  the  question 
arose  as  to  the  right  of  an  owner  of  land  to  sink 
a  well  upon  his  own  premises,  and  thereby  absti-act 
the  subterranean  water  percolating  and  oozing 
through  his  soil,  which  water,  by  the  natural  force 
•of  gravity,  would  have  found  its  way  into  springs 
which  fed  the  river  Wandle,  the  flow  of  which  the 
plaintiff  in  the  action  had  enjoyed  for  upwards  of 
sixty  years.  It  was  held,  first,  that  the  landowner 
was  entitled,  upon  his  own  land,  to  sink  a  well, 
and  thereby  take  and  appropriate  the  nnder> 
ground  percolating  water,  even  though  the  result 
was  to  cuminish  the  waters  of  the  Wandle,  which 
had  been  so  long  enjoyed  by  the  plaintiff ;  and, 
secondly,  that  he  oonla  do  so,  even  although  he 
did  it  not  for  his  own  use,  but  to  enable  him  to 
supply  a  whole  town  with  water.  Lord  Wensley- 
dale,  though  agreeing  that  the  landowner  had  a 
right  to  smk  a  well  and  appropriate  the  perco- 
lating underground  water,  doubted  the  legauty  of 
his  abstracting  it  for  the  use  of  a  large  district  in 
the  neighbourhood  uncoimected  with  his. own 
estate,  applying  the  maxim,  Sic  utere  tiu>  ut 
aUvnum  non  l^dai,  and  thought  that  the  land- 
owner could  only  exercise  his  right  in  a  reason- 
able manner.  But  this  view  found  no  favour 
either  with  the  judges  who  were  called  in  to 
advise  the  House,  or  with  the  noble  lords  who 
deliTered  judgment  upon  the  case.  No  reasons 
were  given  why  the  maxim  was  inapplicable,  and 
it  appears  to  me  that  it  may  have  been  so  held 
upon  the  ground  that  an  adjacent  landowner  had 
no  property  in  or  right  to  subterranean  perco- 
lating water  until  it  arrives  underneath  his  soil, 
and  that  therefore  no  property  or  right  of  his 
is  injured  by  the  abstraction  of  the  percolating 
water  before  it  arrives  under  his  land.  It  is  not 
the  case  of  a  natural  stream,  flowing  either 
above  or  below  the  surface  in  a  definite  channel, 
to  which  an  adjacent  owner  has  a  right  ex  jure 
natmne.  The  Act  of  1842,  in  its  preamble,  recites 
that  the  inhabitants  of  the  town  of  Bradford  and 


its  neighbourhood  were  then  very  inadeqnaidj 
supplied  with  water,  and  that  a  mifficiatt  and 
constant  supply  of   pure  and  wholesome  water 
would  be  of  great  advantage  to  the  inhalntuiia, 
and  that  it  was  ascertained  that  such  a  sopplj 
could  be  obtained,  and  that  several  persons  were 
willing  at  their  own  expense  to  make  and  Buun- 
tain  the  necessary  works  for  affording  such  sop^. 
And  by  sect.  1  it  was  enacted  that  a  compinjr 
should  be  established  for  that  purpose,  and  by 
subsequent  sections  powers  were  given  to  tbe 
persons  incorporated  to  purchase  Ismds,  and  also 
the  Many  Wells  springs.    It  was  stated  in  evi- 
dence by  Mr.  Grott  that  the  Many  Wells  sprini^ 
at  the  time  when  the  oompanr  purchased  wa 
and    set   up  its  works,   constituted    the  entire 
supply  of  water  for  the  town  of  Bradford.    Now, 
sect.   49   of    the    Act   of    1854    is    unquestion- 
ably,   amongst    other    things,    a  penal  section, 
for  powers  are  thereby  given  to  the  proposed 
company  to  recover  penxutiea  not  exceeding  U. 
per  diem,  against  any  person  contravening  tbe 
enactments  of  that  section,  in  addition  to  any 
damages  the  company  might  sustain  by  reason  m 
their  supply  of  water  bemg  thereby  diminisbed. 
And  the  real  point  in  this  case  is  whether,  when  a 
person  is  doing  what  at  common  law  he  is  entitied 
to  do  upon  his  own  land,  he  is  or  is  not  acting  in 
contravention  of  the  section,  for  I  apprehend, 
although  a  penalty  is  given,  that  would  not  of 
itself  be  an  answer  to  an  application  for  an  injunc- 
tion to  restrain  him  from  acting  contrary  to  tbe 
section.      There  are  no  provisions  in  the  Act  for 
compensating  a  person  in  the  position  of  the 
defendant  if  lie  is,  as  the  plaintiffs  now  argue,  to 
be  deprived  of  the  right  ot  dealing  with  and  nsdng 
the  percolating  water  as  he  desires,  and  which, 
apart  from  the  section,  the  law  allows  him  to  do. 
Before  I  come  to  the  section  there  appear  to  me  to 
be  two  considerations  worthy  of  notice.     On  the 
one  hand,  the  object  of  the  Legislature  was  to 
procure  pure  water  for  Bradford ;  and  on  the  other, 
that  the  Act  has  not  provided  any  compensation 
for  the  rights  it  is  s^d  to  have  taken  away  from 
the  defendant.      Bearing  this  in  mind,  what  does 
this  section  enact  P    In  the  first  place,  the  section 
does  not  forbid  a  person  diverting,  altering,  or 
appropriating  any  of  the  waters  supplying  or  flow- 
ing from  the  Many  WeUs  springs  in  any  manner 
as  by  law  he  was  then  entitled  to  do,  but,  on  tbe 
contrary,  this  is  expressly  permitted  by  the  section. 
This,  as  far  as  it  goes,  is  in  derogation  of  the  snppiy 
of  pure  water  to  Bradford.    If  tto  section  bad 
stopped  here,  there  would  have  been  no  difficnlty, 
and  there  was  no  need  of  providing  oompensatjon 
to  anyone,  for  what  a  person  was  entitled  oy  lawto 
do,  as  to  diverting,  altering,  or  appropriating  water 
supplying  or  flowing  from  the  Mtuiy  Wells  springs 
before  the  Act  passed,  he  was  entitled  to  do  after. 
But  the  section  goes  further,  and  enacts  that  it 
shall  not  be  lawful  for  any  person  (other  than  the 
company)  "  to  sink  any  well  or  pit,  or  do  any  act 
matter,  or  thing  whereby  the  waters  of  the  aaid 
springs  might  be  drained  off  or  diminished  in 
quantity."  It  is  said  that  the  reservation  in  hmar 
of  the  right  to  water  of  individuals  existing  by  law 
when  the  Act  was  passed,  though  reaored  to 
persons  mentioned  in  the  first  limb  of  this  section, 
is  not  reserved  in  this  second  limb,  and  that  the 
second  limb  contains  an  absolute  prohibition  froni 
doing  any  act,  matter,  or  thing  whereby  the  waters 
of  the  springs  might  be  drawn  j^  or  diminished  in 
,.,itizedby  VnO^' 
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quantity.    I  agree  that,  upon  first  reading  this 
badly-drafted  section,  it  would  appear  to  be  so ; 
bat,  upon  consideration,  I  cannot  so  read  it.  I  can- 
not see  that  the  language  of  the  section  is  sneh  as 
to  compel  me  to  hold  (enacting  as  it  undoubtedly 
does)  that  a  person  is  entitled  after  the  Act  was 
passed  to  divert,  alter,  or  appropriate  any  of  the 
waters  supplying  or  flowing  from  the  Many  Wells 
springs  as  me  law  then  entitled  him  to  do,  no 
matter  to  what  extent,  without  being  liable  to  a 
penalty  ;  that  the  same  section  also  enacts  that  he 
is  not  entitled  after  the  Act  was  passed  to  do  any 
act,  matter,  or  thing,  such  as  sinking  any  well  or 
pit,  whereby  the  waters  of  the  springs  mieht  be 
drawn  off  or  diminished  In  quantity,  and  if  he  did 
so  was  to  be  liable  to  a  penalty.     This  reading  of 
the  two  limbs  of  the  section  appears  to  me  to  be 
meaoinglesB,  viz.,  that  a  person,  after  the  passing 
of  the  Actt  might  divert  the  waters  supplymg  the 
springs  to  any  extent  if  be  was  then  entitled  by 
law  to  do  so,  and  yet  at  the  same  time  he  was 
absolutely  forbidden  from  doing  any  act  whereby 
the  waters  of  the  springs  might  be  diminished  in 
quantity.    In  my  opinion  the  true  reading  of  the 
section  is  not  this,  but  is  as  follows :  The  paren- 
thems  "in  any  other  laanner  than  by  law  they  may 
be  l^ially  entitled  "  is  to  be  read  after  the  words 
"  other  than  the  company,"  and  before  the  words 
"to  divert."    This  will   make  the  section  intel- 
Ugible,  and  will  prohibit  a  ^rson  doing  what  the 
law  then  did  not  permit  him  to  do,  wnereby  the 
compan^s  supply  of  water  is  diminished,  and 
render  him  liable  to  a  penalty  if  he  does  so,  and 
also  allow  him  to  do  what  the  law  then  permitted 
without  being  liable  to  a  penalty,  and  this  will 
account  for  the  fact  of  there  being  no  provision  as 
to  compensation  in  the  Act  to  meet  a  case  like 
that  of  the  defendant's,  for  upon  the  reading  none 
is  required.    North,  J.  considered  that  this  made 
nonsense  of  the  section,  for  he  says  it  makes  the 
section  enact  that  a  man  is  not  to  do  certain 
specified  things,  except  so  far  as  he  may  lawfully 
do  them.    But  the  learned  judge  omitted,  I  think, 
to  notice  what  I  take  to  be  the  paramount  object 
of  the  section — ^viz.,  the  imposition  of  a  penalty  in 
favour  of  the  company.  And  why  is  it  nonsense  to 
I  enact  that,  if  a  man  does  certain  specified  things 
which  the  law  does  not  permit,  he  shall  be  liable  to 
a  penalty  P  and,  what  is  more,  the  first  limb  of  the 
section    undoubtedly    does   enact  that  he    may 
not  do  certain  specified  things  except  so  far  as  by 
law  he  may  be  legally  entitied.     For  these  reasons 
I  think  that  what  the  defendant  has  been  doing, 
and  is  proposing  to  do,  is  not  in  breach  of  the 
section.  It  was  next  said,  on  behalf  of  the  corpora- 
tion, that,  suppose  this  to  be  so,  yet  at  common  law 
the  defendant  was  not  entitled  to  take  and  appro- 
priate water  percolating  under  his  land  if  he  did 
so  with  the  malicious  intent  of  injuring  his  neigh- 
bour, and  that  the  findings  of  North,  J.  amounted 
to  such  a  malicious  intent.    I  do  not  think  that 
they  do,  for  an  intent  by  one  to  coerce  another  to 
purchase  his  land,  even  at  his  own  price,  cannot, 
as  it  seems  to  me,  be  held  to  be  a  malicious  intent 
to  injure  the  other ;   it  is  in  reality  an  intent  to 
benefit  himself.    But  even  if  this  were  otherwise, 
such  a  doctrine  has  no  place  in  the  common  law 
of  England.     The  observations  of  Maule,  J.  in 
Anion  V.  Blundell  (12  M.  &  W.  324),  again  repeated 
in  that  case  in  the  Exchequer  ChaJia  Mr  (at  p.  353), 
'*we  dted  in  support  of  the  proposition.    But  it 
ftppeatB  to  me  tnat>  at  any  rate  as  far  as  this  court 


is  concerned,  the  passage  in  Lord  Wensleydale's 
judgment  in  the  House  of  Lords  in  Chasemore  v. 
Bichards  (7  H.  of  L.  Cas.  348,  at  p.  388)  is  decisive. 
He  says :  "  The  civil  law  deems  an  act,  otherwise 
lawful  in  itself,  illegal  if  done  with  a  malicious 
intuit  of  injuring  a  neighbour,  animo  vieino 
nocendi.  The  same  principle  is  adopted  in  the 
laws  of  Scotland,  where  an  otherwise  lawful  act  ist 
forbidden,  '  if  done  in  semulationem  vicini,'  but^ 
this  principle  has  not  found  a  place  in  our  law."' 
In  my  judgment,  by  the  common  law  of  England, 
a  man  may  deal  with  his  own  in  any  way  he- 
pleases,  irrespective  of  what  his  motive  may  be,  so 
long  as  he  transgresses  no  statute,  no  contract,  or 
the  maxim  above  referred  to.  For  these  reasons 
it  appears  to  me  that  what  the  defendant  is  doing 
is  not  contrary  to  either  the  statute  or  the  common 
law  of  England,  and,  consequentiy,  the  plaintiffs 
are  not  entitied  to  an  injunction.  This  appeal 
must,  therefore,  be  allowed,  and  the  action  dis- 
missed with  costs  here  and  below. 

Appeal  dUoioed. 

Solicitors:  for  the  appellant,  UUithome,  Currey, 
and  ViUiers,  agents  for  W.  and  0.  Burr  and  Co., 
Eeighle^;  for  the  respondents,  Cann  and  Bon, 
agents  for  W.  T.  McGovoen,  Bradford. 


Monday,  Bee.  17, 1894. 

(Before    Lord   Halbbubt,    Lindlbt   and 

Smith,  L.J  J.) 

Be  Shobtbidoe  (a  Person  of  unsound  mind).(a) 

OBIOINAL  application    TO   THK    COUKT  SITTING 
IN   LUNACY. 

lyunocy — Practice — Settlement — Lunatic    tenant 
for  life — Appointment  of  new  trustees — Exercise 
of  power  on  behalf  of  lunatic — Vesting  order — 
Jurisdiction — Lunacy  Act  1890  (53  &  54    Vict, 
c.  5),  s.  116,  sub-sects.  1,  2,  3,  sects.  128, 129. 
Where  a  person  of  unsound  mind,  but  not  so  found 
by  inquisition,  was  tenanifor  life  under  a  settle- 
m,ent  of  a  sum  of  consols,  and  at  such  had  power 
to  appoint  new  trustees  of  the  settlement,  and  an 
order  was  made  by  a  master  in  lunacy  authoris- 
ing the  sister  of  the  tenant  for  life  to  exercise  on 
her  behalf  the  power  of  appointment  by  appoint- 
ing two  persons  named  as  new    trustees,  and 
directing  that  upon  their  appointm,ent  tlie  right 
to  call  for  a  transfer  of  the  consols  should  vest 
in   them,  the    Court    held  that    the  order  was 
correct ;  but  that  in  sim,ilar  cases  arising  in  the 
future  the  Bank  of  England  should  have  for  their 
guidance  some  kind  of  certificate  by  the  master 
of  the  execution  of  the  deed  of  appointment. 
Re  Bowmer  (S  De  0.  A  J.  658)  foUowed. 
Bt  an  indenture,  dated  the  8th  Feb.  1864,  bein^  a 
settiement  made  prior  to  the  marriage  of  Lomsa 
Jane  Shortridge  (then  Louisa  Jane  Stoyle)  certain 
trust  funds,  including  a  sum  of  Three  per  Cent. 
Bank  Annuities,  were  assigned  to  Richard  Bower- 
man  Bulley,   Isaiah  Cann  Radford,  and    John 
Nicolas  Hutchens  upon  certain  trusts  under  which 
Mrs.  Shortridge  took  the  first  life  interest;  and 
she  was  thereby  empowered  in  the  usual  terms 
to  appoint  new  trustees  in  the  place  of  the  said 
trustees. 

All  the  said  trustees  were  now  dead,  and  Mrs. 
Shortridge,  having  become  of  unsound  mind, 
though  not  so  found    by  inquisition,  and    her 

(a)  Beported  by  E.  A.  BcBATCHLiT,  Esq.,  Barrliter^t-Lkw. 
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hnsband  being  also  dead,  am  application  was  made 
in  lunacy  by  Selina  Jane  Stoyle,  the  nster  of 
Mrs.  Shortridge,  on  Tarions  points  concerning  the 
estate  of  Mrs.  Shortridge. 

Upon  that  application  an  order  vas  made  br 
one  of  the  masters  in  InnMsy  on  the  19th  March 
1894,  whereby  it  was  (infer  alia)  ordered  that 
8elina  Jane  Stoyle  shonld  be  authorised,  in  the 
name  and  on  the  behalf  of  Mrs.  Shortridge,  to 
exercise  the  power  of  appointing  new  trustees 
Tested  in  Mrs.  Shortri^re  by  her  marriage  settle- 
ment by  appointing  Kllery  Arthur  Bennett  and 
Sedley  WoUerstan  as  new  trustees  of  such  settle- 
ment in  the  place  of  the  deceased  trustees,  and  to 
do  and  execute  such  acts,  deeds,  and  instruments 
as  might  be  necessarr  and  proper,  and  as  the 
masters  in  lunacy  should  approve  of :  and,  further, 
that  upon  the  appointment  of  the  said  new 
trustees,  they  should  be  and  were  thereby  ap- 
pointed to  oall  for  a  transfer  into  their  joint' 
names  of  the  sum  of  consols  then  standing  in  the 
books  of  the  Bank  of  England  in  the  joint  names 
jot  the  deceased  trustees,  and  to  receive  the 
dividends  accrued  and  to  aocme  thereon  until 
such  transfer ;  and  that  the  consols,  when  trans- 
ferred, should  be  held  and  applied  by  them  upon 
and  according  to  the  subsisting  trusts  of  the 
■ettlement. 

In  pursuance  of  that  order,  Selina  Jane  Stoyle, 
by  an  indenture  dated  the  16th  April  1894, 
appointed  the  said  new  trustees  in  the  place  of 
the  deceased  trustees. 

The  order  of  the  19th  March  1894  was  duly 
served  on  the  Bank  of  England,  together  with  the 
indenture  of  the  16th  April  1894,  but  the  bank 
refused  to  act  on  it,  upon  the  ground  (infer  alia) 
that  the  above-stated  provisions  ought  to  have 
been  the  subject  of  separate  orders,  the  first 
authorising  S^na  Jane  Stoyle  to  appoint  the  new 
trustees,  and  the  second  vesting  in  tne  new  trustees 
by  name  the  right  to  call  for  a  transfer  of  the 
consols,  so  that  tlie  bank  might  have  an  order 
which  they  could  act  upon  witnout  being  obliged 
themselves  to  look  into  the  deed  of  appointment 
in  order  to  see  the  effect  of  it  and  to  ascertain 
tjiat  it  had  been  duly  executed.  The  bank  also 
objected  that  there  was  no  jurisdiction  under  the 
Lunacy  Acts  to  make  the  order,  because  the  power 
of  appointing  new  trustees  was  neither  a  beneficial 
nor  a  fiduciary  power,  but  a  ministerial  power  only. 

Selina  Jane  Stoyle  accordingly  now  applied  to 
this  court  sitting  in  lunacy,  that  the  order  of  the 
19th  March  1894  as  above  set  forth  might  stand 
and  be  passed  and  entered,  and  that  the  Bank  of 
England  might  be  ordered  to  act  upon  it,  and 
give  full  effect  thereto. 

A.  W.  Boteden  for  the  applicant. — The  objec- 
tions of  the  Bank  of  England  to  the  order 
made  in  this  case  are  not  well  founded,  having 
regard  to  the  Lunacy  Act  1890,  sects.  116  (2),  128, 
12S.  In  the  case  of  jRe  Oarrod  (a  lunatic)  (54  L.  T. 
Bep.  291;  31  Ch.  Div.  164)  it  was  held,  under 
circumstances  similar  to  those  in  the  present  case, 
that  the  only  proper  application  in  lunacy  was  to 
ask  for  an  order  authorising  the  committee  of  a 
lunatic  to  consent  on  her  behalf  to  an  appointment 
of  new  trustees  pursuant  to  a  power  contained  in  a 
will.  Sect.  129  of  the  Lunacy  Act  1890  foUows 
exactly  sect.  138  of  the  Lunacy  Regulation  Act 
1853  (16  &  17  Vict.  c.  70).  Sect.  128  of  the  Act 
of  1890  corresponds  to  sect.  137  of  the  Act  of 


1853.  Under  sect.  138  of  the  Act  of  1853,  Uk 
case  of  JZ«  Soiomcr  (3  De  Gr.  &  J.  658)  was  deddsd, 
and  that  I  submit  is  an  abeolnte  precedent  fortlw 
order  made  here.  I  say  that  two  orders  were  not 
necessary,  and  that  the  lunatic's  estate  ought  not 
to  be  put  to  the  expense  of  two  orders.  Inasiiradi 
as  the  bank  hare  tne  indemnity  given  by  sectSSS 
of  the  Act  of  1890,  there  can  be  no  doubt  thai 
they  are  perfectly  safe.  It  is  only  a  question  of 
their  book-keeping.  I  submit,  theraore,  thit 
their  objections  are  unreasonable,  and  ought  not 
to  be  allowed  to  prevail 

Latham,  Q.G.  for  the  respondents,  the  Bank  of 
England. — Ever  since  the  Act  of  1853  it  has  been 
tlie  praotioe  of  the  bank  to  require  two  orders  in 
such  a  case  as  this.  Other  persons  are  conoenied 
besides  those  mentioned  in  the  order,  and  the 
court  has  always  commended  objections  made  in 
the  interests  of  the  public.  The  case  of  £e 
Bowmer  (ubi  avp.)  was  a  very  peculiar  one,  and  I 
suggest  that  there  must  have  been  some  mistake  in 
the  order  made.  It  is  possible  that  the  benefiduy 
was  also  a  trustee,  but  that  fact  does  not  appear 
from  the  report  [Lindlkt,  L.J. — You  will  hsTe 
some  difBcolty  in  persuading  me  that  so  carefnl  a 
judge  as  Turner,  L.J.  made*  a  mistake.  The  regis- 
trar informs  me  that  the  order  made  in  Be  Botcmer 
was  under  sect.  136  of  the  Act  of  1853,  not  under 
sect.  137  as  stated  in  the  report]  Then  I  say  that 
the  order  ou^t  to  have  been  intituled  in  the 
matter  of  the  Trustee  Act  1893,  the  case  not  being 
provided  for  by  the  Lunacy  Act  1890,  the  lunslic 
not  having  the  power  as  a  trustee,  nor  yet  for  her 
own  benefit.  [tUnoden. — In  Be  Skeatt't  aettlemenl ; 
Skeati  y.  Evans (61  L.T.  Bep.  SOO;  42  Ch.  Div.  522). 
Kay,  J.  decided  that  a  power  of  appointing  new 
trustees  was  a  fiduciary  power.  That  case  raised 
the  exact  point  whether  the  x>ower  to  appoint  new 
trustees  was  fiduciary  or  not.]  The  Court  of 
Appeal  has  held  that  a  County  Court  judge  has 
no  jurisdiction  to  make  an  order  directing  that 
stock  standing  In  the  name  of  a  lunatic  whose 
property  is  of  less  value  than  200Z.,  be  transferred 
to  a  person  appointed  by  him  under  sect  132  of 
the  Lunacy  Act  1890  : 

Re  Noyca ;  Hilleary  v.  Noyce,  66  L.  T.  Bep.  331 ; 
(1892)  1  Q.  B.  642. 

No  reply  was  called  for. 

Lord  Halsbust. — I  am  of  opinion  that  thia 
order  is  correct  and  that  the  objeclions  of  the 
Bank  of  England  ought  not  to  prevail.     We  have 
the  precedent  of  Be  Boiomer  (ubi  swp.)  in  1859, 
whicn,  when  it  is  looked  into  and  explained,  seema 
to  me  entirely  to  embrace  this  case,  because  the 
somewhat  hypercritical  objection  upon  the  wordsd 
the  128th  section  of  the  Lunacy  Act  1890,  that  tbia 
power  is  vested  in  the  lunatic  in  the  character  of 
trustee  or  guardian,  is  abundantly  satisfied  ^tfae 
decision  of  Kay,  J.  in  Be  Skeats ;  SleeaU  v.  Bta** 
(ubi  s-up.).   That  view  has  also  been  adopted  by  the 
Lords  Justices  sitting  in  lunacy  in  tne  case  of 
Be  Blake  (1887)  W.  N.  173).    Therefore,  I  think 
that  the  128th  section  does  apply.    When  one  haa 
the  128th  section  applying  to  this  case,  then  it 
appears  to  me  that  tne  129th  section  also  applies- 
The  whole  scheme  of  the  129th  section  was  that, 
instead  of  having  to  go,  first,  to  one  branch  of  the 
court  and  then  to  another — or,  as  I  have  besid 
remarked  elsewhere,  sending  the  suitor  as  a  aort 
of  shuttlecock  between  the  battledores  of  different 
courts — tiie  order  should  be  made  by  one  court, 
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;and  L  think  ihat  the  129th  section  was  intended  to 
do  that.  If  yon  construe  the  words  "  the  order  " 
as  meaning  not  only  the  order,  but  the  appoint- 
meni^  and  what  is  done  under  the  order,  I  think 
that  the  129th  section  was  intended  in  a  com- 
pendious form  to  get  rid  of  all  the  circumlocution 
und  to  get  the  thing  done  under  one  j)iece  of 
parchment,  and  to  give  the  power  to  the  judge  in 
lunacy  to  do  everjuiiag  necessary  for  the  benefit 
«f  the  lunatic,  and  not  to  multiply  different  steps 
whereby  costs  and  every  inconvenience  were 
moltipaed.  I  think  that  we  ought  to  construe  the 
129th  section  as  embracing  not  only  the  order  but 
everything  under  it.  That  is  what  was  intended 
to  be  done  by  this  order,  and  that,  I  think,  is 
right.  One  point,  and  one  only,  has  made  an 
impression  on  me,  and  that  is  this :  It  does  seem 
nmreasonable  that,  where  the  deed  is  brought  to 
the  bank,  it  should  be  the  duty  of  the  bank's  clerk 
to  verify  the  nxecution  of  the  deed,  or  the  genuine- 
ness of  the  person  supposed  to  execute  it.  And  I 
think  that  in  future  it  would  be  as  well  that  some 
certificate  should  be  brought  with  the  deed  so  as 
to  justify  the  bank,  and  assist  them  ui  keeping 
the  books  correctly.  That,  however,  was  not  the 
objection  made.  In  future,  if  it  is  thought  right, 
I  have  no  doubt  some  communication  wiU  be  made 
by  the  master.  For  myself,  I  am  satisfied  that  the 
order  as  drawn  up  is  right,  and  I  think  that  the 
objections  to  it  ought  not  to  prevail. 

LiNDLET,  L.J. — I  think  that  the  objection  that 
this  order  is  uUra  vires  is  untenable  upon  the  con- 
struclioiii  of  the  sections  of  the  Lunacy  Act  of 
1890.  ISTo  doubt,  when  sect.  116,  which  is  one  of 
the  most  beneficial  sections,  was  introduced,  it 
was  foreseen  that  there  would  be  very  great 
<lifficnlty  and  expense  in  making  orders  under  that 
section  if  parties  had  to  go  before  both  the  High 
Court  of  Chancery  and  before  the  judge  under 
the  lunacy  jurisdiction.  I  cannot  help  thinking 
that  one  of  the  main  objects  of  this  section  was 
to  invest  the  judge  in  lunacy  with  power  to  mAke 
orders  in  lunacy,  appointing  new  trustees,  and 
that  that  was  more  or  less  skilfully  incorpoi-ated 
in  the  Act  of  1890.  I  do  not  know  that  they  are 
incorpoi-ated  quite  so  skilfully  as  they  might  have 
been,  but  I  am  satisfied  that,  under  sect.  116, 
'Sub-sect.  2,  and  sects.  128  and  129,  there  is  ample 
power  to  make  the  order  which  is  said  to  be 
vUra  vires.  That  a  person  who  has  a  power  ot 
appointing  trustees  is  within  sect.  128  has  been 
decided  more  than  once.  As  I  understand  it, 
that  decision  was  arrived  at  in  1859  in  the  case  of 
£e  Bowmer  {uhi  tuip.)  by  one  of  the  most  cautious 
and  experienced  judges  who  ever  sat,  who  we 
know  looked  after  the  accaracy  of  these  orders 
most  vigilantly.  That  has  been  followed  more  or 
less  ever  since.  We  are  asked  to  say  that  that  is 
aQ  wrong.  I  decline  to  do  so.  Moreover,  Cotton, 
L.J..  in  Re  Blake  (1887)  W.  N.  173),  referred  to  in 
«n  anonymous  case  of  He  X.  (71  L.  T.  Rep.  139  ; 
(1894)  2  Ch.  415),  held  that  such  a  person  did 
■come  within  the  Lunacy  Regulation  Act  1853. 
Then  there  is  the  decision  of  Kay,  L,J.  (then 
£ay,  J.)  in  the  case  of  Be  Skeats  (ubi  sup.),  to  the 
effect  that  the  power  of  appointing  new  trustees 
is  a  fiduciary  power.  I  have  no  doubt  about  it 
myself,  and  when  we  put  that  to  Mr.  Latham,  and 
'suggested  that  such  a  person  must  come  within 
the  terms  of  the  section,  he  suggested  that  the 
power  was  vested  in  the  trustee  in  some  minis- 
terial character.    I  decline  to  accept  that  sugges- 


tion. Then  it  is  said  that,  apart  from  that,  the 
order  is  wrong  because  it  is  not  in  two  parts. 
That  appears  to  me  not  to  be  supported  by  any 
sound  reason.  Nothing  is  more  common  than  for 
orders  to  be  made  that  upon  such  a  thing  happen- 
ing such  a  thing  shall  follow.  So  far  as  that 
objection  goes,  I  think  it  is  untenable.  No  doubt 
it  is  desirable  for  the  Bank  of  England  to  have 
what  they  call  "  clean  orders,"  and  there  is  some 
sense  in  it,  and  it  is  desirable  that  our  orders 
should  not  trammel  the  business  of  the  bank,  who 
have  enormous  duties  to  discharge.  If  they  had 
.  suggested  that  they  were  not  satisfied  that  the 
particular  deed  had  been  executed,  if  they  had 
raised  that  point,  I  cannot  help  thinking  that 
there  would  nave  been  good  sense  in  it.  But, 
instead  of  that,  they  say,  "Your  order  is  all 
wrong,"  and  they  want  to  force  the  court  to  draw 
up  its  orders  in  a  way  that  suits  them.  I  protest 
against  that.  I  thank  them  for  pointing  out  any 
sbp  which  makes  the  order  wrong,  but  when  the 
order  is  right  it  is  for  the  bank  to  obejr  it.  I  will 
speak  to  the  master  and  get  what  I  think  will  be 
convenient,  namely,  that  there  should  be  some- 
thing put  in  the  order,  or  some  kind  of  certificate, 
which  will  be  better  than  the  letter  of  the  solici- 
tor, to  show  that  that  is  the  deed  on  which  the 
bank  have  to  act.  I  think  that  they  are  entitled 
to  that,  but  that  is  not  what  they  wanted.  They 
wanted  to  put  the  lunatic's  estate  to  the  expense 
and  trouble  of  getting  what  they  call  a  clean 
order.  I  protest  altogether  against  that.  It  ia 
the  bank's  business  to  obey  the  order. 

Smith,  L.J. — ^I  am  of  opinion  that  this  order  is 
a  valid  order,  and  that  the  objections  to  it  on  the 
.ground  that  it  is  ultra  vires  are  ill-founded,  for 
the  reasons  given  by  Lord  Halsbuiy  and  Lindley, 
L.J.  I  only  want  to  say  one  word  about  that 
case  of  Be  Noyce ;  HiUeary  v.  Noyce  (66  L.  T. 
Hep.  331 ;  (1892)  1  Q.  B.  642),  to  the  decision  in 
which  I  was  a  party.  That  case  has  nothing  to 
do  with  the  point  argued  to-day.  All  that  case 
decided  was,  that  Mr.  Prentice,  sitting  as  a  County 
Court  judge,  having  made  a  vesting  order,  pur- 
porting to  act  under  sect.  133  of  the  Lunacy  Act 
1890,  Uiat  order  was  wrong.  The  Bank  of  Eng- 
land objected  to  that  order,  and  said  that  the 
County  Court  judge  had  no  power  to  make  a 
vesting  order  at  ^,  because  the  power  of  the 
County  Court  judge  was  prescribed  by  sect.  132, 
and  anything  outside  it  the  County  Court  judge 
had  no  jurisdiction  to  deal  with  in  lunacy.  We 
decided  that,  and  the  Court  of  Appeal  upheld  us. 
No  point  was  taken  in  that  case  as  to  the  juris- 
diction of  the  judge  in  lunacy  under  sects.  128 
and  129  of  the  Lunacy  Act  1890.  Therefore,  it 
seems  to  me,  though  that  case  was  cited  as  being 
a  binding  authority  on  this  court,  it  has  nothing 
to  do  with  the  case  we  are  now  deciding. 

Solicitors  for  the  applicant.  Burr,  Oribhle, 
Bunton,  and  Co. 

Solicitors  for  the  respondents,  Freshfields  and 
Williams. 
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Tuesday,  Nov.  13, 1894. 

(Befoi-e  Lord  Eshes.  M.B.,  Lopsb  and 
Smith,  L.JJ.) 

Gbainqeb  and  Son  v.  Gouqr.  (a) 
appeal  pbom  the  queen's  bench  division. 

Bevenue — Income  tax— Trade  exereiaed  in  Enaland 
by  foreigner  reeident  abroad —  Chargeable  in 
name  of  agent — LiabUily  of  agetU — Income  Tax 
Act  1842  (5  <&  6  Viet.  e.  35).  m.  41  and  44— 
Income  Tax  Act  1853  (16  A  17  Viet.  e.  34),  s.  2, 
»ehed.D. 

The  Income  Tax  Act  1853,  sect.  2,  sehed.  D.,  imposes 
the  tax  upon  "profits  or  gains  arising  or 
accruing  to  any  person  whatever,  whetJier  a 
subject  of  Her  Majesty  or  not,  although  not 
resident  in  the  United  Kingdom,  from  any  pro- 
fession, trade,  vocation,  or  employment  exercised 
in  the  United  Kingdom ;  "  and  the  Income  Tax 
Act  1842  provides  by  sect.  41,  that  "  any  person 
not  resident  in  Oreat  Britain,  whether  a  subject 
of  Her  Majesty  or  not,  shall  be  chargeable  in  the 
name  of  any  factor,  agent,  or  receiver  having  the 
receipt  of  any  profits  or  gains  in  the  like  manner 
and  to  the  like  amaurU  as  would  be  charged  if 
such  person  trere  resident  in  Oreat  Britain,  and 
in  the  actual  receipt  thereof." 

The  appellants  acted  as  agents  in  England  for  R., 
a  foreign  wine  merchant  resident  and  carrying 
on  business  abroad,  and  it  was  held  that  R. 
exercised  his  trade  in  England.  Payments 
were  collected  by  the  appellants  for  R.,  and  they 
gave  receipts  for  and  on  his  behalf;  customers 
often  made  payments  direct  to  R. ;  the  appel- 
lants tent  R.,  CM  cheques  and  hills  made  payable 
to  him ;  in  cash  they  received  just  sumnent  t» 
pay  their  commission  and  expenses.  An  assess- 
ment to  the  income  tax,  of  30002.,  was  made 
thus ;  "  L.  Roederer  .  .  .  tn  the  name  of 
Qrainger  and  Son  {the  appellants),  agents." 

Held  (ajgirming  the  decision  of  the  Queen's  Bench 
Division),  that  a  foreigner  exercising  his  trade 
within  the  United  Kingdom  can  be  assessed, 
under  sect.  41  of  the  Income  Tax  Act  1842,  in  the 
natne  of  his  agent  whether  siteh  agent  does  or 
does  not  receive  the  profits  or  gains,  and  that 
the  assessment  was  properly  maie. 

This  was  an  appeal  by  Grainger  and  Son  from 

the  decision    oi    the    Queen's    Bench    Division 

(Mathew  and  CaTe,  JJ.)  upon  a  case  stated  by 

the  Income  Tax  Commissioners. 

Special  Case. 

At  a  meeting  of  the  Commissioners  for  the 
General  Purposes  of  the  Income  Tax  Acts  for  the 
City  of  London,  held  at  the  Guildhall-buildings 
in  the  said  city,  on  Thursday,  the  17th  Feb.  1887, 
Messrs.  Grainger  and  Son  appealed  on  their  own 
behalf  against  assessments  for  each  of  the  years 
1884,  1885,  and  1886  of  3000J.  made  as  follows : 
"  Louis  Roederer  of  Rheims,  champagne  shipper, 
in  the  name  of  Grainger  and  Son,  agents,  108, 
Fenchurch  -  street,"  under  the  circumstances 
following : 

Mr.  Louis  Roederer  is  a  wine  merchant  and 
chamragne  shipper,  whose  chief  place  of  business 
is  at  Rheims,  in  the  Republic  of  France,  and  who 
has  for  many  years  shipped  large  quantities  of 
champagne  to  England  in  the  course  of  his 
business. 


(a)  Beported  bj  J.  H.  WiLUAM,  Ek).,  BuTiater-»t-L»w. 


The  appellants,  Messrs.  Grain^o-  and  Son,  tn 
wine  merchants  carrying  on  business  at  Na  lUS, 
Fenchurch-street,  in  the  city  of  LcmdcHi,  and  aie 
the  London  agents  of  the  said  Louis  EoedcRr. 
They  also  carry  on  there  an  extenaiTe  bnaneas  of 
their  own  as  wine  merchants. 

The  appellants  are  agents  in  Great  Britain  for 
the  sale  of  L.  Roederer's  wine,  and  they  app(n]it 
other  persons  in  towns  other  than  Lon^  a» 
sub-agents.  The  business  transacted  by  MesBre. 
Grainier  on  behalf  of  Mr.  Roederer  nag  bees 
carried  on  in  England  for  many  years,  and  is  Tciy 
extensive.  The  orders  are  sought  in  the  name  m 
Louis  Roederer,  and  when  reoeiTod  are  traas- 
mitted  by  the  appellants  to  Louis  Roederer  st 
Rheims,  and  he  exercises  his  discretion  as  to 
executing  the  said  orders.  In  every  instance  h« 
forwards  the  wine  direct  to  the  customer  in 
England  free  on  board  at  Rheims,  and  at  tlie 
lattor's  risk  and  expense.  The  wine  is  invoiced 
by  Louis  Roederer  to  the  customer  in  Lom> 
Roederer's  name  as  vendor.  No  other  wines  sat 
sent  to  this  oountry  except  those  ordered  throo^li 
the  appellants  as  aforesaid.  The  amounts  doe  in 
respect  of  the  wine  so  sold  are  collected  by 
Messrs.  Grainger  and  Son  at  108,  Fenchuidi- 
street  aforesaid  on  behalf  of  L.  Roederer,  and 
receipts  are  given  for  and  on  his  behalf ;  but  the 
customers  f  i-equently  remit  the  amount  of  their 
invoices  direct  to  L.  Roederer,  as  hereinafter 
mentioned.  The  appeUants  are  entitled  to  t 
commission  upon  all  orders  received  from  Great 
Britain,  if  executed,  and  have  no  other  inteie«t 
in  the  sale.  L.  Roederer  has  re^stered  a  series 
of  trade  marks  in  Great  Britain,  as  appears  by  v 
print  of  the  Trade  Marks  Journal  annexed  to  and 
forming  part  of  this  case.  L.  Roederer  keeps  a 
large  stocK  of  wine  at  Rheims  especially  for  sale 
in  Great  Britain,  and  known  as  "  reserve "  for 
Great  Britain ;  but  neither  he  nor  the  appellants 
for  his  account  keep  any  of  this  stock  in 
England. 

In  case  of  default  in  payment  by  any  cnstomo'. 
proceedings  are  taken  in  the  English  courts  in 
the  name  of  L.  Roederer,  and  proof  in  bank- 
ruptcy is  made  in  L.  Roederer's  name  against 
any  Mukmpt  debtor. 

The  appellants,  Messrs.  Grainger  and  Soo, 
receive  monOT — ^that  is  to  say,  cash  from  the 
purchasers  of  wine  here  on  account  of  the  said 
L.  Roederer — but  the  money  so  received  some- 
times, but  rarely,  exceeds  the  commission  due  to 
the  said  appellants,  and  then  only  to  a  com- 
paratively small  amount.  They,  on  his  bebalt 
occasionally  incur  and  pay  for  him  other  charges 
which  absorb  such  excess.  The  said  L.  Roederer 
usually  draws  on  his  customers  in  England 
direct. 

In  addition  to  the  said  cash  the  said  appellants, 
Messrs.  Grainger  and  Sen,  receive  English  and 
for^gn  drafts  and  cheques  on  English  banks  and 
on  French  houses  payable  to  the  said  L.  Boedeier 
in  respect  of  onlers  fulfilled  by  the  said  L 
Roederer,  and  forward  the  same  to  their  pn&* 
cipal,  who  sends  receipts  to  lus  casfanMrs 
therefor. 

It  appeared  from  the  course  of  business  tiiat 
the  said  Messrs.  Grainger  and  Son  axe  paid  tha'' 
commission  by  a  per  contra  acoonnt  in  their 
ledger,  in  which  the  amounts  received  by  them  » 
account  of  the  said  L.  Roederar  ai<e  setoff  s^*^ 
the  amount  due  to  them  for  oommiaeion.   I^ 
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appellants  had  paid  the  income  tax  on  the  said 
commiasion. 

The  appellants,  Messrs.  Grainger  and  Son,  on 
their  own  behalf  and  not  on  benalf  of  the  said 
L.  Boederer,  contended  upon  the  above-mentioned 
facts :  That  Lonis  Boederer  was  not  a  person 
ezeixsiaing  a  trade  within  the  United  Kingdom 
either  in  the  terms  of  Bohedule  D.  of  16  &  17  Vict, 
c.  34  alone,  or  read  with  sect.  41  of  5  &  6  Yict. 
«.  35.  That  the  appellants  were  not  agents  within 
the  terms  of  sect.  41  of  5  &  6  Yict.  c.  35,  and  they 
«laimed  that  the  assessment  shotdd  be  discharged, 
or  that  their  names  should  be  erased  therefrom. 

The  Commissioners  of  Taxes  were  of  opinion 
that  the  said  assessment  was  rightly  made  and 
confirmed  the  same  accordingly. 

The  said  appellants,  Messrs.  Grainger  and  Son 
thereupon,  on  their  own  behalf,  expressed  their 
dissatisfaction  with  the  determination  of  the 
commissioners  as  being  erroneous  in  point  of  law, 
and  duly  requested  them  to  state  and  sign  a  case 
for  the  opinion  of  the  High  Court  of  Justice 
thereon,  which  we  have  stated  and  do  now  sign 
accordingly. 

When  uie  matter  came  before  the  Queen's 
Bench  Division  the  case  was  sent  back  to  the 
Commissioners  to  state  further  facts,  and  the 
following  additional  facts  were  found  and  stated. 

AlCBNBKEKTS   OF  SpECIAI.   Ca8E. 

That  the  said  L.  Boederer  exercises  and  carries 
on  the  trade  or  business  of  a  wine  merchant  in 
Great  Britain,  except  so  far  as  the  facts  stated  in 
the  case,  and  in  this  amendment,  prove  a 
different  conclusion  in  point  of  law. 

That  offers  and  proposals  for  the  purchase  of 
wine  are  not  only  received  by  Messrs.  Grainger 
and  Son  in  England,  but  orders  are  sought  oy 
them  as  agents  on  behalf  of  L.  Boederer  as  their 
principal. 

That  snch  orders  are  given  by  customera  to 
Kessrs.  Grainger  and  Son  and  received  by  them, 
but  the  appellants  allege  that  the  said  L. 
Boederer,  in  his  arrangements  with  them  as  his 
agents,  bad  reserved  a  right  to  reject  any 
particular  order.  In  the  opinion  of  the  commis- 
sioners, this  right  is  in  fact  intended  to  protect 
the  said  Li.  Boederer  in  cases  where  there  is  doubt 
as  to  the  pecuniary  position  of  the  customer 
giving  the  order.  No  special  notice  is  given  to 
the  customers  of  the  above-mentioned  right 
reserved. 

In  the  Post  OfBoe  London  Directory,  under  the 
head  "Trades,"  is  inserted  the  foUowii^: — 
"  Boederer,  Louis,  Bheims,  champa^e  merchant 
(Grainger  and  Son  agents),  21  Mincing'lane, 
ii.C. :  " — which  has  been  inserted  by  the  authority 
and  with  the  knowledge  of  the  appellants.  The 
appellants  admitted  that  it  was  well  known  that 
Boederer's  English  agents  were  the  appellants,  at 
whose  office  orders  would  always  be  received,  and 
that  Boederer  does  an  extensive  trade  in  the 
United  Kingdom,  and  has  done  so  for  many 
years,  and  has  habitually  made  contracts  in  the 
'Dauner  described  in  the  original  case. 

The  commissioners  find  that  the  wine  is  sold  to 
the  customers  as  it  lies  "  in  Bheims  cellar"  or 
**Pris  en  Cave."  Where  wine  is  sold,  the 
customer  pays  the  cost  of  packing  and  carriage 
tioin  the  cellars  and  takes  all  risk.  The  packing 
^d  arranging  for  transit  is,  however,  actually 
performed  by  persons  employed  by  L.  Boederer, 


and  the  customer  is  chained  by  L.  Boederer  with 
a  sum  in  respect  of  such  work  under  the  designa> 
tion  "  Pour  emballage,  &c.,"        ' 

The  invoices  of  the  wine  are  made  out  and  sent 
by  L.  Boederer  to  the  appellants,  who  in  their 
turn  forward  same  to  the  customer.  A  form  of 
the  invoice  is  hereto  annexed. 

The  commissioners  find  that  the  direct  pay- 
ments to  L.  Boederer,  by  cheques  or  drafts  to  his 
order,  are  more  frequent  than  payments  made 
through  Messrs.  Grainger  and  Son,  and  that  in 
addition  to  cash,  some  cheques  on  behalf  of  L. 
Boederer  are  paid  to  and  cashed  by  Messrs. 
Grainger  and  Son.  The  receipts  for  all  money 
paid  either  to  L.  Boederer,  or  through  Messrs. 
Grainger  and  Son,  are  sent  by  L.  Boederer  to  the 
customers  direct,  and  a  form  of  receipt  is  hereto 
annexed  and  forms  part  of  this  case. 

The  appellants,  Messrs.  Grainger  and  Son, 
produced  the  circulars  and  documents  hereto 
annexed  as  specimens  indicative  of  the  manner 
and  style  of  business  transacted  by  them  on 
behalf  of  their  principal  L.  Boederer. 

Except  so  far  as  any  statement  made  in  the 
original  case  herein  is  modified  or  added  to  by 
the  amendments  herein,  we  confirm  the  said  case 
and  find  further  as  stated  herein. 

The  Income  Tax  Act  1842  (5  &  6  Yict.  o.  35) 
provides : 

Seot.  41.  And  be  it  enacted,  that  the  tmstee,  guardian, 
tutor,  ouzator,  or  eommittee  of  ttay  person,  being  an 
infant,  or  married  woman,  lonatio,  idiot,  or  ioaane,  and 
having  the  direction,  control,  or  management  of  the 
property  or  oonoem  of  snoh  infant,  married  woman, 
lonatic,  idiot,  or  insane  person,  whether  snoh  infant, 
married  woman,  lonatio,  idiot,  or  insane  person  shall 
reside  in  Great  Britain  or  not,  shall  be  chargeable  to  the 
said  duties  in  like  manner  and  to  the  same  amoont  as 
would  be  charged  if  snoh  infant  were  of  full  age,  or  snoh 
marriod  woman  were  sole,  or  such  Innatio,  idiot,  or 
insane  person  were  capable  of  acting  for  himself ;  and 
any  person  not  resident  in  Great  Britain,  whether  a 
subject  of  Her  Majesty  or  not,  shall  be  chargeable  in  the 
name  of  such  tmstee,  guardian,  tutor,  onrator,  or  com- 
mittee, or  of  any  factor,  agent,  or  receiver  having  the 
receipt  of  any  profits  or  gains  arising  as  herein  men- 
tioned, and  belonging  to  such  person  in  the  like  manner 
and  to  the  like  amount  as  would  be  charged  if  sooh 
person  were  resident  in  Great  Britain,  and  in  the  actoal 
receipt  thereof ;  and  every  such  trustee,  guardian,  tutor, 
curator,  committee,  agent  or  reoeiver,  shall  be  answer- 
able for  the  doing  of  all  such  acts,  matters  and  things 
as  shall  be  required  to  be  done  by  virtue  of  this  Act  in 
order  to  the  assessing  of  any  such  person  to  the  duties 
granted  by  this  Act,  and  paying  the  same. 

Sect.  44.  And  be  it  enacted,  that  where  any  person 
being  trustee,  agent,  factor  or  reoeiver,  guardian,  tutor, 
curator,  or  committee  of  or  for  any  person,  shall  be 
assessed  under  this  Act  in  respect  of  such  person,  or 
where  any  chamberlain,  tieasnrer,  olerk,  or  other  officer 
of  any  corporation,  company,  fraternity,  or  society  shall 
be  so  assessed  in  respect  of  such  corporation,  company, 
batemity,  or  society  as  afozeeaid,  it  shall  be  lawful  for 
every  such  person  who  shall  be  so  assessed,  by  and  out 
of  the  money  which  shall  come  to  his  hands  as  such 
trustee,  agent,  factor  or  reoeiver,  guardian,  tutor,  com- 
mittee, or  curator  as  aforesaid,  or  as  such  chamberlain, 
treasurer,  clerk,  or  other  officer,  to  retain  so  maoh  and 
snch  part  thereof  from  time  to  time  as  shall  be  sufficient 
to  pay  such  assessment ;  and  every  such  trustee,  agent, 
factor,  or  receiver,  guardian,  tator,  eommittee,  or  curator, 
chamberlain,  treasurer,  clerk,  or  other  officer,  shall  be 
and  Is  hereby  indemnified  against  every  person,  corpora- 
tion, company,  fraternity,  or  society  wluitsoever,  for-  aU 
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paymraU  which  he  shall  make  in  pozsiuuioe  and  b7 
Tirtae  of  thii  Act. 

The  Income  Tax  Act  1853  (16  &  17  Vict.  c.  3i) 
provides : 

Sect.  2,  Sched.  D.  And  for  and  in  reRpect  of  the 
annual  profits  or  gfaina  anBing  or  aecraini;  to  any  person 
whatever,  whether  a  snbject  of  Her  Majesty  or  not, 
althoogfh  not  resident  within  the  United  Kingdom,  from 
any  property  whatever  in  the  United  Kingdom,  or  any 
profession,  trade,  employment,  or  vocation  eieroised 
within  the  United  Kingdom,  and  to  be  charged  for  every 
twenty  shillings  of  the  annoal  amount  of  snch  profits 
and  gains. 

The  SiviBional  Court  (Mathew  and  Cave,  JJ.) 
confirmed  the  assessment  and  dismissed  the 
appeal. 

Orainger  and  Son  appealed. 

Fyke,  Q.C.  and  R.  Bray  for  the  appellants. — 
Boederer,  a  person  not  resident  in  the  United 
Kingdom,  and  not  a  subject  of  Her  Majestr,  was 
not  exercising  a  trade  or  employment  within  the 
meaning  of  sect.  2,  sched.  D.,  of  the  Income  Tax 
Act  185i3  (16  &  17  Yict.  c.  34).  This  assessment 
npon  him,  in  the  name  of  his  agents,  could  not, 
therefore,  be  made  under  sect.  41  of  the  Income 
Tax  Act  1842  (5  &  6  Yict.  c.  35).  It  appears  that 
the  course  of  business  was  that  all  contracts 
were  really  made  in  France  by  Roederer  himself ; 
Grainger  and  Son  only  obtained  orders  which 
Boederer  might,  or  might  not,  accept ;  all  goods 
were  sent  direct  by  Boraerer  f  nom  France  to  the 
customers  at  their  risk  and  expense.  The 
business,  therefore,  was  entirely  carried  on  in 
France.  Upon  these  facts  this  case  is  distin- 
guishable from 

Werle  y.  Cotguhoun,  58  L.  T.  Bop.  756 ;  20  Q.  B. 

Div.  753; 
The  London  Bani  of  Merieo  and  South  America  v. 

Apthorpe,  65  L.  T.  Bep.  601 ;  (1891)  2  Q.  B.  Div. 

378. 
In  Grant  v.  Anderson  and  Co.  (66  L.  T.  Bep.  79 ; 
(1892)  1  Q.  B.  Div.  108)  it  was  held  that  manufac- 
turers in  Glasgow,  who  only  employed  an  agent 
in  England  to  obtain  orders  on  commission,  did 
not  carry  on  business  in  England.  That  decision 
applies  precisely  to  the  present  case.  If  Roederer 
was  exercising  a  trade  within  the  United 
Kingdom,  Gramger  and  Son  were  not  his  agents, 
withm  the  meaning  of  sect.  41  of  the  Income  Tax 
Act  18  i2,  and  the  assessment  was  wrongly  made 
upon  them.  The  words  of  sect.  41  are  "  shall  be 
chargeable  in  the  name  of  .  .  .  any  factor, 
agent,  or  receiver  having  the  receipt  of  any 
profits  or  gains."  That  means  that  such  an  agent 
must  be  a  person  who  is  entitled,  by  the  terms  of 
his  agency,  to  receive  the  profits  and  gains  in  this 
conntiT.  The  provisions  of  sect.  44  make  this 
clear,  for  by  that  section  the  agent  is  authorised 
to  deduct  any  tax,  which  he  may  be  obliged  to 
pay  for  his  principal,  from  the  pi-ofits  and  gains 
which  he  receives.  It  would  be  a  great  hardship 
to  make  the  agent  liable  to  pay  if  he  had  not  a 
right  to  receive  the  profits  and  gains.  At  any 
rate  the  agent  must  be  one  who  does  in  fact 
receive  the  profits,  and  in  this  case  the  appellants 
received  only  enough  to  pay  their  commission 
and  exjienses,  receiving,  therefore,  no  profits  for 
their  principal  out  of  which  the  tax  could  be  paid. 
Sir  R.  T.  Reid,  A.-G.  and  DanchtoerU  for  the 
respondent.  [They  were  called  upon  to  argue  only 
the     second    pomt,    whether    the     assessment 


could  be  made  upon  the  appellants.]    BoedeRr 
being  liable  to  the  tax,  he  himself  oould  be  made 
to  pay  if  he  could  be  got  at.    Sect.  41  of  the  Act 
of  1842  was  passed  for  the  pnrpoee  of  meeting 
cases  where  such  persons  could    not  be  got  at 
personally,  and  merely  provides  a  machinetyfor 
collecting    the  revenue    throngh    persons   other 
than  those  primarily  liable.    Under  that  sectknt 
the  agent  of  any  foreigner  is  liable  to  be  assessed 
and  to  have  to  pay  the  tax  for  which  his  principal 
is  liable.    All  the  tax  due  from  the  principal  can 
be  i-ecovered  from  the  agent  and  not  a  part  onlj. 
If  any    person  chooses  to  become  agent  for  a 
foreigner    he   must  either  secure    that  he  nil 
be   reimbursed   any  tax   he  may   have  to  par, 
or  he  must  take  the  risk.     The  words,  in  sect.  4L 
"having    the  receipt  of    any  profits  or  gsin^'' 
apply  only  to  the  word  "  receiver,"  immeai&telT 
preceding,  and  not  to  the  words  "  factor,  afent, 
An  agent  is  liable  whether  he  receives  profits  or 
not.    Sect.  41  does  not  alter  the  incidence  of  tai&- 
tioD,  but  only  enables  the  Crown  to  compel  an 
agent  to  pay  the  tax  due  from  his  prinapal : 
TiichUr  v.  Apthorpe,  52  L.  T.  Bep.  814. 
R.  Bray  replied. 

Lord  EsHEK,  M.R. — I  am  of  opinion  that  this 
appeal  must  be  dismissed.    There  are  two  ques- 
tions which  arise  for  determination.     M.  Boederer 
is  one  of   the  greatest  champagne  growers  in 
Europe;  he  has  an  enormous  business,  a  great 
part  of  which  is  undoubtedly  carried  on  in  France, 
at  Rheims,  but  he  also  sells  a  very  large  qnantitj 
of  champagne  in  England.    How  does  he  deal 
with  England?    He  appoints  an  agent  in  Eng- 
land.   What  is  that  asent  appoint^  for  ?    It  u 
suggested  that  M.  Roederer  does  not  carry  on  any 
business  in   England,  but  that  he  appoints  an 
agent  to  carry  on  his  business.     That  does  not 
seem  to  me  to  be  a  business-like  view  of  the 
matter.      One  would  think    that    the   agent  is 
appointed  to  carry  on  the  business  of  M.  Boederer, 
and  that  business  is  the  selling  of  his  champagne 
in  England.    That  champagne  is  not  casually  sold 
in  England,  but  the  sale  is  a  regular  organised 
part  of  his  business.     The  appellants,  Messrs. 
Grainger  and  Son,  are  apx>ointed  as  his  agents 
to  look  after  that  business.    "Wliat  they  have  to 
do  is  to  manage  the  sale  of  M.  Boederer's  cham- 
pagne in  Enehmd,  and  they  are  the  only  agents 
here  responsible  to  him,  but  have  authority  to 
appoint  sub-agents.     All  that   is   in  order  that 
they    may    advertise   his    champagne,   and  get 
orders  to  be  transmitted  to  him  in  France.   Is 
not  that  the  real  substantial  basis  of  the  busines 
which  he  carries  on  in  England  P    The  cnstomeis 
are  in  England ;  the  wine  is  sent  to  England,  and 
sold  in  England,  to  be  drunk  there.    Now,  «e 
have   held    already  that   the  question  whether, 
under  this  Act  of  Parliament,  a  person  resident 
abroad   is    exercising  his    trade  or  business  in 
England  is  a  question  of  fact  depending  on  tlie 
circumstances  of  each  particular  case,  the  meia- 
ing  of  which  is  that  it  cannot  be  said  that  because 
a  person  is  carrying  on  one  business  in  Englasd. 
therefore  whatever  he  does  in  England  is  a  bua- 
ness.     We  have  also  said  that  it  is  not  possible  to 
give  an  exhaustive  definition  of  what  is,  and  »»» 
18  not,  the  carrying  on  of  a  business  in  this  coun- 
try.   As  to  the  fiJst  question,  therefore,  whether 
IL  Roederer  does  carry  on  or  exercise  a  businMB 
in  this  conntiy,  it  must  be  determined  ujxw  ue 

Digitized  by  LjOOQ  IC 


Feb.  9,  1895.] 


THE  LAW  TIMES. 


[Vol.  Lxxi.— 805 


Ct.  of  App.] 


GSAINOEB   AND   SoN   V.  GOXTGH. 


[Ot.  of  App. 


facts  ot  this  case.  There  can  be  no  doubt  but 
that  he  does  carry  on  a  business,  i.e.,  the  business 
of  a  wine  merchant,  whose  business  it  is  to  sell 
wine.  Then,  does  he  exercise  that  trade  or  busi- 
ness of  selling  wine  in  England?  T  think  that 
he  does,  though  it  is  not  necessaiy  that  anything 
should  be  sold  in  E^land  for  a  foreigner  to 
exercise  his  trade  in  England.  A  manufacturer 
might  exercise  his  trade  here  without  selline 
a  single  thing.  The  only  definition  which  1 
can  give  is  uiat,  in  such  cases,  it  must  be 
considered  whether  England  is  made  a  sub- 
stantial basis  of  the  business,  so  that  the 
business  could  not  be  carried  on,  in  the  w^  in 
which  it  is  carried  on,  without  England.  Here, 
this  business  of  selling  champagne  in  England 
has  become  a  business  by  reason  of  its  magnitude, 
and  it  cannot  be  carried  on  without  making 
England  its  basis.  This  country  is  the  basis  of 
the  business,  because  the  people  who  live  here 
want  to  drink  the  wine  here,  and  M.  Boederer 
would  not  be  carrying  on  this  business  if  England 
did  not  exist.  I  have  no  doubt,  therefore,  but 
that  M.  Hoederer  carries  on  the  business  of  a 
wine  merchant  in  En^nd.  That  being  so,  it 
is  admitted  that  M.  Boederer  can  be  assessed 
to  the  income  tax  in  England,  and  the  amount 
of  profits  which  he  makes  here,  and  upon  which 
he  must  pay  income  tax,  is  to  be  settled  by  the 
Income  Tax  Commissioners.  Then  comes  the 
next  question,  as  to  the  position  of  Messrs. 
Grainger  and  Son.  They  do  not  carry  on  the 
business  of  wine  merchants  in  England  in 
respect  of  M.  Roederer's  cham^gne,  but  they 
are  agents  of  M.  Boederer.  M.  Boederer  carries 
on  the  business  of  a  wine  merchant  in  this 
country,  and  Messrs.  Grainger  and  Son  are 
appointed  his  agents  in  respect  of  that  business. 
It  is  argued  that,  though  they  are  appointed 
his  agents  for  the  purpose  of  helping  nim  to 
carry  on  that  business  in  England,  and  to  make 
his  profits  in  England,  yet  they  are  not  agents 
cha^eable  under  sect.  41  of  the  Income  Tax 
Act  1842.  That  depends  upon  the  terms  of  the 
Act.  It  is  intended  to  get  the  tax  fi-om  the 
person  primarily  liable  to  be  assessed,  and,  in 
such  a  case  as  this,  to  get  it  from  him  through 
his  agent.  M.  Boederer  is  assessed  and  made 
liable  to  pay  under  sect.  2,  sched.  D,  of  the  Act 
of  1853,  and  sect.  41  of  the  Act  of  1842  is  mere 
machinery  to  enable  the  tax  collector  to  get 
payment.  Now,  how  far  has  the  Legislature 
gone  in  making  the  agent  liable  to  pay  P  The 
agent  is  not  the  person  making  the  profit,  and 
yet,  according  to  sect.  44  of  the  Act  of  1842,  he 
can  be  assessed.  When  it  appears,  by  sect.  44, 
that  any  person  being  an  agent  can  be  assessed, 
it  is  obvious  that  he  is  to  oe  assessed  in  order 
that  he  may  be  made  to  pay,  and  one  would 
expect  to  find  that,  being  assessed,  he  would  be 
bound  to  pay.  Then  what  kind  of  an  agent  can 
be  assessed  under  sect.  44  P  That  we  find  pro- 
vided in  sect.  41.  The  beginning  of  sect.  41 
seems  to  me  to  indicate  the  person  who  would 
be  ultimately  liable,  but  the  latter  part  of 
the  section  provides  that  "  any  person  not 
resident  in  the  United  Kingdom,  whether  a 
subject  of  Her  Majesty  or  not,  shtdl  be  charge- 
able in  the  name  of  any  factor,  agent,  or 
receiver."  I  will  pause  there  and  observe  that 
such  person  is  to  be  chargeable  at  all  events,  and 
is  to  be  chargeable  in  the  name  of  his  agent,  and 


the  meaning  of  that  is,  looking  at  sect.  44,  that  he 
is  to  be  charged  by  assessing  his  agent.  I  think 
that  he  is  assessed  himself,  but  that,  when  not 
resident  in  this  country,  he  is  made  liable  by 
assessing  his  agent.  What  kind  of  agent  P  The 
words  of  sect.  41  are :  "  Any  factor,  agent,  or 
receiver  having  the  receipt  of  any  profits  or  gains." 
With  regard  to  the  word  "  factor,"  I  thiuK  it  is 
used  in  its  legal  sense,  that  is,  an  agent  of  a 
particular  kind  who  is  possessed  of  the  goods  of 
his  principal  so  that  they  appear  to  be  his  own. 
In  such  a  case  the  words  "  having  the  receipt  of 
any  profits  or  gains  "  are  not  wanted  in  the  sense 
suggested  by  the  appellants,  viz.,  having  a  right 
to  receive,  as  he  has  a-  right  to  receive  by  reason 
of  his  employment.  If  those  words  are  not 
wanted  for  the  word  "  factor,"  why  should  they 
be  carried  beyond  the  word  "  receiver "  and  be 
applied  to  the  word  "  agent  ?"  If  those  words  are  not 
carried  back  to  the  word  "  factor,"  it  seems  to  me  to 
be  impossible  to  construe  them  otherwise  than  as 
applying  only  to  the  last  word  "factor."  The 
word  "  receiver  "  implies  that  the  person  may  not 
be  an  agent  of  a  principal  at  all.  A  receiver 
appointed  by  the  court  is  not  the  agent  of  any 
person,  but  of  the  court,  and  it  is  m  order  to 
exclude  that  class  of  receiver,  and  to  include  only 
a  receiver  appointed  by  a  principal,  that  the  words 
"  having  the  receipt  of  any  profits  or  gains  "  are 
used.  The  Legislature,  theref oi-e,  is  dealing,  not 
only  with  an  agent  who  is  called  a  factor,  or  with 
an  agent  who  is  well  known  by  that  designation, 
but  also  with  another  kind  of  agent  who  is  not 
ordinarily  called  an  agent,  that  is,  a  person 
appointed  by  a  foreigner  to  receive  the  profits  or 
gains  of  the  business  carried  on  in  England. 
Therefore,  it  is  not  necessary,  in  order  to  make 
the  agent  liable  under  sects  41  and  44,  that  he 
should  be  more  than  an  agent  of  the  foreigner  to 
conduct  the  business  which  the  foreigner  carries 
on  in  England.  Now,  if  that  be  so,  for  what  is 
that  agent  liable  P  Sect.  41  says  that  "  every  such, 
agent  shall  be  answerable  for  the  doing  of  all  such 
acts,  matters,  and  things  as  shall  be  required  to 
be  done  by  virtue  of  this  Act  in  order  to  the 
assessing  of  any  such  person  to  the  duties  granted 
by  this  Act  and  paying  the  same."  Those  words 
mean  that  the  agent  shall  be  answerable  for  the 
doing  of  the  things  to  complete  the  assessment 
and  for  paying  the  amount,  and  make  him  liable 
to  pay  the  amount  for  which  his  principal  is  pro- 
perly assessed  and  for  which  he  also,  in  order  to 
get  at  his  principal,  is,  according  to  sect,  44,  to  be 
assessed.  The  result  is  that  the  person  really  and 
ultimately  assessed  is  the  foreigner,  but  that  the 
agent,  for  the  purpose  of  collecting  the  tax,  is  to 
be  treated  as  if  he  were  assessed.  That  makes  all 
the  sections  consistent  one  with  another,  and  none 
of  the  cases  which  have  been  cited  are  in  the  least 
conti-ary  to  what  I  have  said.  If  Messrs,  Grainger 
and  Son  are  agente  to  conduct  the  business 
carried  on  in  England,  they  are  to  be  treated  as 
liable  to  be  assessed,  and  they  are  so  treated  by 
being  assessed,  so  to  speak,  together  with  their 
principal  in  the  form  stated  in  the  special  case ; 
and  when  they  are  so  assessed  they  are  answer* 
able  to  the  Crown  for  the  amount  properly 
assessed  in  respect  of  the  business  carried  on  by 
their  principal  in  England.  The  appeal  fails  and 
must  be  dismissed. 

Lopes,  L,J. — I  have  not  much  to  add  upon 
these  two  questions,  because  the  matter  has  been 
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gone  into  eo  fully  by  the  Master  of  the  BoUb. 
The  first  question  which  is  raised  is  whether 
M.  Roederer  exercises  a  trade  within  the  United 
Xinedom.  Now  it  seems  to  me  perfectly  clear 
that  he  does.  He  has  appointed  Messrs.  Orainger 
and  Son  as  his  head  agents  in  England.  If  they 
are  not  appointed  for  the  purpose  of  carrying  on 
the  trade  oi  L.  Roederer,  I  scarcely  know  how  it 
can  be  said  that  they  are  appointed  tor  any 
sood  and  substantial  reason.  Not  only  that. 
But  there  are  also  a  number  of  sub-agents, 
appointed  in  different  parts  of  the  country. 
The  head-agent,  and  all  these  sub-agents,  canyass 
and  seek  for  orders.  Orders  are  obtained ;  some 
are  sent  to  Messrs.  Grainger  and  Son  in  London, 
and  some  are  sent  direct  to  M.  Roederer  at 
Rheims  :  and  in  the  result  the  goods  are  supplied 
in  answer  to  those  orders,  and  to  a  very  large 
amount.  In  such  circumstances  to  say  that 
M.  Roederer  was  not  exercising  his  trade  in 
England  seems  to  me  to  be  impossible.  I  know  no 
better  definition  of  what  carrying  on  a  trade  in 
this  country  is,  than  that  which  was  given  by  the 
Master  of  the  Rolls  (then  Brett,  L.J.)  in  the  case 
of  Erischten  v.  Last  (46  L.  T.  Rep.  703 ;  8  Q.  B. 
Div.  414).  where  he  says  this;  "The  only  thing 
which  we  have  to  decide  is  whether,  upon  the 
facts  of  this  case,  this  company  carry  on  a  profit- 
«aminK  trade  in  this  country.  I  should  say 
that,  wherever  profitable  contracts  are  habitually 
made  in  England,  by  or  for  foreigners,  with 
persons  in  England  because  they  are  in  England, 
to  do  something  for  or  supply  something  to  those 
persons,  such  foreigners  are  exercising  a  profit- 
able trade  in  England,  even  though  everything 
to  be  done  by  them  in  order  to  fulfil  the  contracts  is 
done  abroad."  Now  I  think  that,  in  this  case, 
■eve^  word  of  that  description  is  answered.  A 
profitable  trade  is  carried  on  in  this  country; 
contracts  are  habitually  made  in  this  country, 
and  they  are  made  for  a  foreigner ;  the  contracts 
are  made  with  persons  in  this  country,  and  goods 
are  supplied  to  the  persons  by  whom  the  orders 
are  given.  I  say,  therefore,  that  beyond  all 
question  M.  Roederer  is  exercising  a  trade  within 
the  United  Kingdom.  Then  there  is  another 
question.  It  is  said  that,  even  if  M.  Roederer 
is  exeixiising  a  trade  in  with  the  United  Kingdom, 
Messrs.  Grainger  and  Son  are  not  agents  within 
the  meaning  of  sect.  41  of  the  Income  Tax  Act 
1842.  In  my  opinion  they  clearly  are  such 
agents.  My  view  of  sects.  41  and  44,  is  that 
the  object  the  Legislature  had  in  view  was 
to  enable  the  commissioners  to  recover  the 
tax.  In  this  case  M.  Roederer  is  a  foreigner 
living^  abroad,  though  he  exercises  a  trade 
in  this  country.  There  is  no  way  in  which 
the  commissioners  can  reach  him  personally.  It 
is  necessary,  therefore,  that  some  means  should 
be  devised  of  getting  the  tax  upon  his  profits,  and 
that  is  done  in  these  sections.  In  these  sections 
the  agent  is  made  assessable  and  chargeable,  and 
the  income  tax  is  to  be  paid  by  him.  fi  is  argued, 
however,  that,  looking  at  the  latter  part  of 
sect,  41,  Messrs.  Grainger  and  Son  are  not  agents 
within  the  meaning  of  the  section,  because  they 
are  not  in  receipt  of  profits  or  gains.  Now  I  do 
not  read  the  words  "  in  receipt  of  any  profits  or 
gains  "  as  applying  to  the  words  "  factor  or  agent," 
and  I  think  that  they  apply  only  to  the  word 
immediately  before  them,  viz.,  "receiver."  A 
factor  or  agent  would,  in  the  ordinary  course. 


receive  the  profits  or  gains,  but  a  receiver  migtt 
not  do  BO.  I  think  that  those  words  are  intro- 
duced for  the  purpose  of  bringing  witiun  the 
ambit  of  sect.  41  a  caae  which  might  not  be 
brought  within  it  by  the  words  "  factor  or  agesiL'' 
I  come,  therefore,  to  the  conclusion  that  K 
Roederer  did  exercise  a  trade  within  the  United 
Kingdom,  and  that  his  agents,  Messrs.  Grainger 
and  Son,  are  properly  assessed.  It  is  true  ^at 
M.  Roederer  is  assessed,  but  he  is  assessed  m  tlie 
name  of  Messrs.  Grainger  and  Son,  and  I  come  to 
the  conclusion  that  the  income  tax  is  properlj 
recoverable  from  them.  It  is  urged  that  that 
would  be  very  hard,  because  it  may  be  that  thej 
would  have  to  pay  the  tax  out  of  their  own  money. 
I  do  not  see  that  there  is  much  danger  of  tiut 
hardship  arising ;  as  a  rale  agents  are  well  aUe 
to  take  care  of  themselves.  There  is  also  a  pn>- 
vision  in  sect.  44  that,  if  the  agent  has  in  hia 
hands  money  belonging  to  the  principal,  he  nay 
set  that  off  against  any  income  tax  which  he  bag 
paid.  Again,  if  an  t^nt  thinks  that  there  is  saj 
chance  of  his  not  being  repaid  any  money  he  naj 
pay  in  respect  of  income  tax,  it  is  always  open  to 
him  to  take  an  indemnity  from  his  principals. 
All  that,  however,  has  nothing  to  do  with  onr 
decision  as  to  the  law.  I  may  add,  with  r^ard 
to  the  words  "  in  receipt  of  any  profits  otr  gains," 
that,  even  if  those  words  apply  to  "  any  factor  or 
agent,"  they  would  not  afFoid  any  answer  in  the 
present  case,  because  beyond  all  question  there 
were,  in  this  case,  profits  which  came  to  the  hands 
of  Messrs.  Grainger  and  Son.  It  may  wdl  be 
that  there  was  an  amount  due  to  them  for  com- 
mission, which  more  than  covered  any  money  which 
came  to  their  hands  on  behalf  of  their  principal; 
but  that  fact  would  not  in  any  way  prevent  large 
profits  being  made  by  M.  Roedei«r.  I  tluni, 
therefore,  that  this  appeal  must  be  dismissed. 

Smith,  L.J. — ^In  ttiis  case  an  assessment  has 
been  made  upon  "  L.  Roederer  of  Rheims,  cham- 
pagne shipper,  in  the  name  of  Grainger  and  Son, 
agents,  108,  Fenchuroh-street,"  and  the  quesiim 
is  whether,  on  the  facts  of  this  case,  that  is  a  good 
assessment  or  not.    The  first  point  taken  is  that 
M.  Roederer  does  not  exercise  a  trade  within  the 
United  Kingdom.    Schedule  D.  of  sect  2  of  the 
Income  Tax  Act  1853,  as  I  read  it,  imposes  the 
tax  on  persons  whether  resident  in  the  United 
Kingdom  or  not  because  it  says  the  duty  shall  be 
charged  for  and  in  respect  of  the  aTiTing.1  profits  or 
gains  arising  or  accrumg  to  any  person  irfiaterer 
whetJier  a  suoject  of  Her  Majesty  or  not,  although 
not  resident  within  the  United  Kingdom  irm 
any  profession,  trade,  employmentv  or  vocation 
exercised   within   the    Umted   Kingdom.    Nov, 
though  M.  Roederer  resides  abroad,  u  he  eserdses 
a  trade  within  the  United  Kingdom,  it  seems  to 
me   perfectly  maaifeat   that   he   comes   within 
schedule  D.  of  sect.  2  of  the  Income  Tax  Act 
1853.     The    first   point   is,    does    M.   Roederer 
exercise  a  trade  within  the  United   Kingdom-' 
Now  I  quite  agree  with  what  has  been  said  in  tJie 
cases  to  which  we  have  been  referred  by  the 
learned  judges  who  decided  those  cases,  that  wheat 
you  are  considering  whether  or  not  a  person 
exercises  a  trade  within  the  United  Kingdom, 
that  is  a  question  of  fact,  and  must  depend  on  the 
different  circumstances  which  arise  in  the  difenn^ 
cases.      For  instance,  in  the  case  of  Werit  t. 
Colquhoun  (tibi  sttp.),  the  facta  were  held  there  to 
constitute  ^e  exercising  of  a  trade  wiljiin  the 
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United  Kingdom  W  Messrs.  Werle.  Other  cases 
wue  cited  by  Mr.  Fyke,  among  them  the  London 
Bank  of  Mexico  r.  Apthorpe  (ubi  sup.),  and  then 
said  Mr.  Fyle,  because  in  this  case  there  are  not 
all  the  facta  fotmd  in  those  cases,  therefore  in  this 
case  M.  Roederer  does  not  exercise  his  trade 
within  the  United  Kingdom.  I  do  not  adopt 
that  argument  at  all.  The  question  is,  upon  the 
facts  of  this  case,  does  M.  JRoederer,  or  does  he 
not,  exercise  his  trade  within  the  United  Kingdom. 
Kow  I  will  read  two  or  three  paragraphs  in  this 
special  case,  and  then  ask  a  question.  It  is  found 
here  "  that  the  appellants  (that  is  Messrs. 
Grainger)  are  agents  m  Great  Britain  for  the 
sale  of  L.  Boederer's  wine."  It  seems  to  me  that 
out  facit  per  alium  fount  per  se ;  and  that  M. 
Boederer  is  carrying  on  the  trade  of  wine  merchant 
in  this  country.  Messrs-  Grainger  are  agents  in 
Great  Britain  for  the  sale  of  M.  Boederer's  wine, 
and  they  appoint  (that  is  Messrs.  Grainger 
appoint)  other  persons  in  towns  other  than 
Ijondon  as  sub-agents.  What  is  the  business 
transacted  by  Messrs.  Grainger  on  behalf  of  M. 
Boederer  P  It  is  the  buuness  of  wine  merchants 
in  this  country  (carried  on  by  the  agents)  which 
has  been  carried  on  in  England  for  many  years, 
and  is  very  extensive.  It  is  no  isolated  business 
carried  on  through  an  agent  in  this  oountiy, 
bat  a  business  which  has  been  carried  on  for 
many  years  by  an  agent  in  this  country  and  in 
a  very  extensive  way.  The  only  other  paragraph 
which  I  will  read,  and  which  seems  to  me  of 
importasice  is  this,  That  in  the  Post  Office  London 
Directory,  and  which  it  was  held  had  been  inserted 
by  the  authority  and  with  the  knowledge 
of  Messrs.  Grainger,  there  was  this  entry, 
"  Boederer,  Louis,  champagne  shipper,  Grainger 
and  Sons  agents,  21,  Mincing-lane,  E.G."  In 
the  face  of  these  facts,  I  have  to  ask  myself  this 
question,  does  or  does  not  M.  Boederer  carry  on 
tne  business  of  a  wine  merchant — exercise  the 
trade  of  wine  merchant — in  the  United  King- 
dom? I  say  that,  apart  from  what  has  be^ 
Baid  in  any  other  case,  I  have  no  difficulty  in 
holding  that  in  the  present  case.  But  it  is  said 
vou  ought  not  to  hold  that  in  the  present  case, 
Decause  this  court,  in  the  case  of  Grant  v.  Ander- 
aon  (u&i  »up.)  have  held,  under  some  of  the  rules 
and  orders,  that,  looking  to  the  facts  of  that  case, 
the  man  in  that  case  md  not  carry  on  business 
in  this  country,  but  cairied  on  business  in  Scot- 
land. I  wish  to  say  that  that  case  was  not 
decided  on  this  Income  Tax  Act  at  all.  I  would 
adopt  what  was  said  by  Cotton,  L.J.  in  the  case 
of  Erichten  t.  La»t  {vin,  eup.)  where  this  very 
argument  was  pressed  on  the  court.  In  that  case 
the  learned  judge  said  :  "  However  true  that  may 
be  as  regards  the  meaning  of  the  words  '  carry  on 
or  exercise  business '  in  some  Acts  of  Parliament, 
it  is  not  the  true  interpretation  of  those  words 
in  this  Act  of  Parliament,  where  the  object  is  not 
to  see  where  a  company  is  to  be  sued,  but  what  duty 
it  is  to  pay  in  this  country."  I  am  clearly  of 
<npiiiion  upon  the  facts  of  this  case  that 
M.  Boederer  has  exercised  his  trade  as  a  wine 
merchant  by  an  agent  in  this  country.  Now  we 
oome  to  the  other  section,  which  has  been  referred 
to,  sect.  41.  What  is  the  meaning  of  sect.  41  of 
the  Act  of  1842,  and  the  group  of  sections  which 
follow  itp  In  my  judgment,  having  Had  our 
attention  called  to  those  sections,  the  meaning  of 
those  sections  is  this :    We  have  got  in  ached.  D. 


of  sect.  2  of  the  Act  of  1853,  a  power  to  tax  M. 
Boederer,  who  is  resident  outside  the  jurisdic- 
tion, for  a  trade  carried  on  within  the  jurisdic- 
tion. The  Legislature  provides  that,  there  not 
being  any  effective  remedy  against  M.  Boederer 
who  is  residing  abroad,  by  sects.  41-44  of  Hhe  Act 
of  1842,  if  he  has  an  agent  in  this  country,  then, 
as  in  the  present  case,  M.  Boederer  can  be 
assessed  in  the  name  of  the  agent,  and  the  agent 
is  to  pay  for  M.  Boederer  so  that  the  Crown  shall 
not  go  without  the  duty.  That  is  the  meaning, 
I  think,  of  those  sections.  But  it  is  said  that, 
although  that  may  be  the  meaning  of  those 
sections  and  they  may  be  the  machinery,  still  the 
second  part  of  sect  41  is  confined  to  an  agent 
having  the  receipt  of  profits  or  gains.  At  on» 
time  I  was  rather  impressed  with  that  idea,  bqt  I 
am  quite  certain  now  that  I  was  wrong  in  the 
first  instance.  I  wiU  read  the  last  paragraph  of 
this  section,  "Any  person  not  resident  in  the 
United  Kingdom,  whether  a  subject  of  Hep 
Majesty  or  not,  shall  be  chargeable  in  the  name 
of  any  factor,  agent,  or  receiver  having  the  receipt 
of  any  profits  or  gains."  In  my  view,  when  we 
read  those  words  reddendo  singula  singulis,  the 
words  "  having  the  receipt  of  any  profits  or  gains  " 
ai-e  applicable  only  to  any  "  receiver  "  and  not  to 
any  "  factor "  or  "  agent  of  the  person  resident) 
abroad.  So  this  point,  even  if  the  facts  sustained 
it,  could  not  avail  the  appeUants  in  the  present 
case ;  but,  as  has  already  been  pointed  out,  the  f  act» 
would  not  support  it  because  the  facts  in  this 
case  clearly  show  that  some  moneys  have  beea 
received  by  Messrs.  Grainger  in  this  county,  and 
therefore  that  contention  cannot  prevail.  I  think 
that  the  appeal  must  be  dismisseo. 

Appeal  dismissed. 

Solicitors  for  the  appellants,  Irvine,  Hodges, 
and  Borrowman. 

Solicitor  for  the  respondent,  The  Solicitor  of 
Inland  Revenue. 


Nov.  13  and  15,  1894. 

(Before  Lord  Esher,  M.B.,  Lopes  and 

Smith,  L.JJ.) 

The  Attoenbt-Geneeal  v.  Wobkali..  (a) 

APPEAL    FBOM    THE    QDEEN's    BENCH    DITISIOIT. 

Revenue  —  Duties  on  personal  estate  —  Gift  — 
Beservation  of  benefit  to  donor  —  Customs  and 
Inland  Revenue  Act  1881  (44  <fc  45  Viet.  e.  12), 
g.  38  —  Customs  and  Inlawl  Revenue  Act  1889 
(52  <fi  53  Vict.  e.  7),  «.  11. 

The  Customs  and  Inland  Revenue  Act  1881,  hy 
sect.  38,  imposes  a  duty  upon  the  personal 
property  therein  described,  ana  the  Custom,s  and 
Inland  Revenue  Act  1889,  by  sect.  11,  sub-sect.  1, 
includes  voithin  the  description  of  property  in 
the  earlier  Act  "property  taken  under  any  gift, 
whenever  made,  of  which  property  bona  fide 
possession  and  enjoyment  shall  not  have  been 
assuToed  by  the  donee  imn^ediately  upon  the 
gift,  and  thenceforward  retained  to  the  entire 
exclusion  of  the  donor  or  of  any  benefit  to  him 
by  contract  or  otherwise." 

The  sum  of  23,000Z.  was  due  to  A.  upon  a  mortgage 
of  land,  and  he  had  obtained  a  decree  for  fore- 
closure which  had  not  become  absolute.  A  deed 
was  executed,  by  which  the  mortgagors  conveyed 

(a)  Boportad  by  J.  H.  Wiluams,  E»q.,  Buxi«ter-M-L«w, 
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the  equity  of  redemption  to  A.'i  son  in  eon- 
tideration  of  6001.,  and  A.  conveyed  the  legal 
estate  to  hit  son  and  released  the  mortgage  debt, 
and  his  son  covenanted  to  pay  A.  an  annuity  of 
7502.  The  annuity  toas  paid  for  some  years 
until  the  death  of  A. 
Held  {affirming  the  decision  of  the  Queen's  Bench 
Division),  that  this  was  a  gift  of  personal  pro- 
perty within  sect.  11,  sub-sect.  1,  of  the  Customs 
and  Inland  Bevenue  Act  1889,  and  that,  upon 
the  death  of  A.,  his  son  was  liable  to  pay  the 
duty  imposed  by  the  Act  of  1881. 

This  was  an  appeal  by  the  defendant  from  the 
jadgment  of  the  Diyisional  Court  (Mathew  and 
Care,  JJ.)  upon  the  trial  of  an  English  informa- 
tion. 

The  information  contiuned  the  following 
statement  of  facts : — 

Bj  an  indenture  made  in  1886,  between 
James  Worrall,  the  father  of  the  defendant, 
of  the  first  part,  Marj  Shield,  of  the  second 
part,  Bobert  Shield,  of  the  third  part,  and 
the  defendant,  of  the  fourth  part,  recitin);  that 
the  hereditaments  mentioned  in  the  indenture 
had  been  mortgaged  to  James  Worrall  for 
26,1502.,  of  which  sum  23,925{.  remained  due  and 
owing,  and  that  the  defendant  had  agreed  to  pur- 
chase from  Bobert  Shield  the  said  hereditaments 
for  24,5002.,  and  that  James  Worrall  had  agreed 
to  join  in  the  oonveyance  for  the  purpose  of 
releasing  the  premises  from  the  mortgage  debt 
in  consideration  of  the  covenant  on  the  part  of 
the  defendant  thereinafter  contained,  in  con- 
sideration of  5252.  paid  by  the  defendant  to  Mary 
Shield,  and  in  further  consideration  of  the 
coTenant  on  the  part  of  the  defendant  therein- 
after contained,  such  covenant  beine  accepted  by 
James  Worrall  in  satisfaction  of  his  mortgage 
debt  of  23,9252.,  from  which  he  thereby  released 
Mary  and  Bobert  Shield  and  the  defendant,  the 
hereditaments  were  conveyed  to  the  defendant  in 
fee  simple  discharged  from  the  mortgage.  The 
defendant  covenanted  with  James  Worrall  to  pay 
to  him  during  his  life  or  to  bis  assigns  the  yearly 
snm  of  7352.  half-yearly. 

The  transaction  carried  out  by  the  inden- 
ture, between  James  Worrall  and  the  defendant, 
was  one  of  gift  and  not  of  purchase,  and  James 
Worrall  thereby  gave  to  the  defendant  the  mort- 
gage debt  belonging  to  him,  reserving  a  benefit 
by  way  of  contract  to  the  extent  of  the  annuity  of 
!7352.  during  his  life,  and  the  defendant  acquired 
and  retained  possession  of  the  subject-matter  of 
such  gift  accordingly. 

James  Worrall  died  in  1890,  and  a  claim  was 
made  against  the  defendant  for  account  stamp 
duty  on  the  above  sum  of  23,9252.,  under  the 
provisions  of  the  Customs  and  Inland  Bevenue 
Act  1881  (44  Vict.  c.  12),  s.  38,  sub-sect.  2  (a),  as 
extended  by  the  Customs  and  Inland  Bevenue 
Act  1889  (52  Vict.  c.  7),  s.  11,  sub-sect.  1.  A  claim 
was  also  made  for  estate  duty  under  the  pro- 
visions of  sect.  5,  sub- sects.  2,  i,  5  of  the  Act  of 
1889. 

The  defendant  refused  to  pay  either  the  account 
duty  or  the  estate  duty,  and  also  refused  to  pay 
succession  duty  if  account  duty  was  not  payable, 
under  16  &  17  Vict.  c.  51,  s.  7,  on  a  succession 
equal  in  annual  value  to  the  said  sum  of  7352. 

The  answer  of  the  defendant  admitted  the 
indenture.    He  alleged  that  the  transaction  was 


one  of  purchase  and  not  of  gift  He  smd  ilut  be 
had  taken  possession  of  the  hereditaments,  and 
had  paid  the  annuity  during  his  father's  life.  He 
admitted  that  he  refused  to  pay  account  dutj  or 
estate  duty,  but  denied  that  he  refused,  od  the 
assumption  that  account  duty  was  not  pav&ble. 
to  pay  succession  duty,  under  sect.  7  of  16  &  IT 
Vict.  c.  51,  on  a  succession  equal  in  annual  viloe 
to  the  sum  of  7352.;  and  said  that,  althoogk 
denying  liability,  he  was  willing  to  pay  Ench 
succession  duty  if  the  claims  for  account  duty  and 
estate  duty  were  waived. 

Before  this  transaction  was  carried  out,  Jamei 
Worrall  had  obtained  a  decree  for  foreclosoie, 
which  had  not  yet  become  absolute. 

The  Customs  and  Inland  Bevenue  Act  ISSl 
(44  Vict.  c.  12)  provides : 

Seot.  38  (1.).  Stamp  daties  at  the  like  rates  u  ire  bj 
tluB  Act  chared  on  affidavita  and  inventoriea  ahill  be 
chared  and  paid  on  acoonnte  delivered  of  the  penooai 
or  moveable  property  to  be  inoladed  therain  aooordin; 
to  the  value  thereof. 

(2.)  The  personal  or  moveable  propeorty  to  be  indaded 
in  an  aoconnt  shall  be  property  of  the  following  deacrip- 
tions,  viz. : — 

(a.)  Any  property  taken  as  a  donatio  mortii  antl 
made  by  any  person  dying  on  or  after  the  first  d^  tf 
Jane  one  tjionsand  eight  hondred  and   eighty-one,  «        | 
taken  under  a  volontary  disposition,  made  by  any  person        I 
BO  dying,  purporting  to  operate  as  an  immediate  gift 
inter  vivos,  whether  by  way  of  transfer,  delivoy,  dedan- 
tion  of  trnst,  or  otherwise,  which  shall  not  bare  b«B        { 
bond  fide  made  three  months  before  the  death  of  the 
deoeaeed. 

(e.)  Any  property  passing  under  any  past  or  fatoie 
voluntary  settlement  made  by  any  person  dying  on  or 
after  snoh  day  by  deed  or  any  other  settlement  sot 
taking  eSeot  as  a  will,  whereby  an  interest  in  mch 
property  for  life  or  any  other  period  determinable  bf 
reference  to  death  is  reserved,  either  ezpresaly  or  b^ 
implication,  to  the  settlor,  or  whereby  the  settlor  nsf 
have  reserved  to  himself  the  right,  by  the  exeieiM  d 
any  power,  to  restore  to  himself,  or  to  reolaim  the 
absolute  interest  in  snoh  property. 

The  Customs  and  Inland  Bevenue  Act  1889 
(52  Vict.  c.  7)  provides : 

Sect.  11  (1).  Sub-seotion  two  of  section  thirty-«g)it  of 
the  Customs  and  Inland  Bevenue  Aot  1881  is  bert)? 
amended,  as  follows : 

The  description  of  property  marked  (a)  shall  be  iml 
as  if  the  word  twelve  were  substituted  for  the  word 
three  therein,  and  the  said  description  of  property  sbtll 
include  property  taken  under  any  gift,  whenerer  nude, 
of  which  property  bond  ^e  possession  and  enjoyment 
shall  not  have  been  assumed  by  ihe  donee  immediately 
upon  the  gift  and  thenceforward  retained,  to  the  entin 
exclusion  of  the  donor,  or  of  any  benefit  to  him,  if 
contract  or  otherwise. 

The  Divisional  Court  (Mathew  and  Cave,  JJ) 
gave  jadgment,  in  favour  of  the  Crown,  that  toe 
defendant  was  liable  to  pay  account  duty. 

The  defendant  appealed. 

E.  W.  Byrne,  Q.O.  and  iri22e«  ChUty  for  ^ 
appellant. — If  this  was  a  gift  at  all,  it  wss  s  gin 
01  real  property  and  not  a  gift  of _  versanti 
property,  and  is,  therefore,  not  within  tie 
Customs  and  Inland  Bevenue  Act  1881,  whia 
applies  to  personal  property  only.  The  only 
thing  which  passed  from  the  father  to  the  eoA 
and  can  be  said  to  have  been  g^ven,  was  the  1»m 
itself.  That  is  the  transaction  carried  out  by  the 
deed,  whereby  the  land  is  conveyed  to  tlie  sm. 
Secondly,  this  was  not  a  gift  ^t  all  It  the  fc«w 
yitizedbyCnOOgle 
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gave  the  mortgage  debt  to  the  son,  the  son  gave 
an  annuity  in  exchange  for  it,  and  that  was  a 
substantial  consideration.  That  cannot  be  called 
a  gift  for  which  a  substantial  consideration  is 
given.  Thirdly,  this  was  not  a  gift  within  the 
meaning  of  the  Acts,  which  are  aimed  at  gifts 
which  are  not  reaJly  gifts  because  the  donor 
retains  a  part  for  himself.  Here  the  covenant  to 
pay  theannuity  was  a  wholly  independent  covenant, 
though  contained  in  the  same  deed,  and  was  not  a 
chaise  upon,  or  a  reservation  out  of,  the  property 
given.  The  words  at  the  end  of  sect.  11,  sub- 
sect.  1  of  the  Act  of  1889  relate  only  to  a  benefit 
arising  out  of  the  subject-matter  of  the  gift,  and 
mean  that  the  donor  must  be  excluded  from  any 
benefit  arising  out  of  the  property  in  question. 
If  this  case  is  within  the  Acts,  tnen  every  sale  by 
an  alleged  donor  at  an  under- value  is  within  the 
Acts,  and  so  is  any  case  where  the  donee  gives 
any  consideration.    They  referred  to 

Attomey-Oeneral  v.  Smith,  68  L.  T.  Bep.  6;  (1893) 
1  Q.  B.  239. 

Sir  B.  T.  Beid  (A.-Q.)  and  Vaughan  Hawkins  for 
the  respondent. — The  two  Acts  were  passed  for 
the  purpose  of  fortifying  the  laws  which  impose 
duty  upon  succession  to  personal  estate,  and  to 
prevent  evasions  of  probate  duty.  They  ought  to 
De  so  construed  as  to  effect  that  object.  The 
meaning  of  the  words  at  the  end  of  sect.  11,  sub- 
sect.  1  of  the  Act  of  1889  is  that  the  donor  must 
have  been  entirely  excluded  from  any  benefit  at 
all  from  the  transaction,  and  not  necessarily  from 
any  benefit  out  of  the  property  given.  The 
STibatance  of  this  transaction  was,  that  the  son 
bought  the  equity  of  redemption  from  the  mort- 
gagor, and  the  father  gave  him  the  mortgage 
debt  in  exchange  for  the  annuity.  There  was  a 
gift  of  personal  property,  and  a  benefit  i-eserved  to 
the  donor  in  the  transaction. 

Byrne,  Q.C.  replied. 

Lord  EsHEB,  M.B. — The  first  question  which 
we  have  to  determine  is,  what  was  in  truth  and 
substance  the  real  transaction  in  this  case.  In 
my  opinion  the  best  way  to  find  that  out  is  to 
consider  the  matter  as  if  there  were  no  deeds  at 
all.  Looking,  then,  at  the  facts  of  the  case,  the 
transaction  appears  to  have  been  as  follows :  The 
father  had  lent  a  sum  of  23,900L  upon  a  mortgage 
of  land.  The  mortgagors  retained  the  equity  of 
redemption,  and  the  mortgagee  bad  only  the 
security  of  the  land.  The  mortgagee  had  a  right 
to  claim  foreclosure  if  he  were  not  repaid,  and  so 
to  get  the  land  absolutely  as  hie  own.  He  had  a 
son,  and  either  wished  to  benefit  him  or  to  get  rid 
of  the  burden  of  the  land  by  transferring  it  to 
him.  He,  therefore,  resolved  to  give  to  ms  son 
that  debt  of  23,900Z.  He  could  not  give  the 
money  because  he  had  not  got  it.  As  to  the  land, 
he  had  only  a  right  to  a  foreclosure  absolute  if 
he  were  not  paid.  His  rights,  therefore,  were 
personal  property.  It  was  arranged  that  he  should 
give  the  money  to  his  son,  and  that  his  son  should 
Buy  the  equity  of  i-edemption.  The  father,  how- 
ever, wanted  to  have  an  annuity  equal  tx)  about 
three  per  cent,  on  the  money,  and  the  son  agreed 
to  give  him  an  annuity  of  736J.  The  whole  of 
that  arrangement  was  carried  out  by  a  deed.  The 
equity  of  redemption  was  conveyed  by  the  mort- 
pSors  to  the  son,  and  the  father  conveyed  the 
Mnl  estate  to  the  son  and  released  the  mortgage 
debt;  the  son  covenanted  to  pay  his  father  an 


annuity  of  735Z.  Now  the  law  is  that  we  are  to 
look  at  the  truth  and  substance  of  the  transaction. 
That  being  so,  does  this  case  come  within  sect.  11 
of  the  Customs  and  Inland  Revenue  Act  1881  ? 
Personal  property  only  is  within  the  earlier  Act 
of  1881.  Then  sect.  11  of  the  later  Act  provides 
that  "property  taken  under  any  gift,  whenever 
made,  of  whicn  property  bond  fide  possession  and 
enjoyment  shall  not  have  been  assumed  by  the 
donee  immediately  upon  the  gift  and  thence- 
forward retained  to  the  entire  exclusion  of  the 
donor,  or  of  any  benefit  to  him  by  contract  or 
otherwise,"  shall  be  liable  to  duty  under  the  Act 
of  1881.  There  was  then  in  this  case  a  gift  of 
personal  property  from  the  father  to  the  son; 
and,  in  my  opinion,  there  was  not  an  exclusion  of 
the  father  from  all  "  benefit  to  him  by  contract 
or  otherwise."  There  was  this  contract  by  which 
the  son  was  to  pay  the  annuity  of  735Z.  to  the 
father.  This  case,  therefore,  is  within  the  statute, 
and  this  property  is  liable  to  probate  duty.  The 
appeal  fails  and  must  be  dismissed. 

LoPBS,  L.J. — I  am  of  the  same  opinion.  It  is 
perfectly  clear  that  in  questions  of  this  kind  the 
court  must  look  at  the  substance  and  not  at  the 
form  of  the  transaction.  In  this  case  I  think  that, 
whether  we  look  at  the  substance  or  at  the  form 
of  the  transaction,  the  Crown  must  succeed. 
Three  questions  have  been  raised.  The  first 
question  is  whether  this  was  a  gift  at  all.  It  is 
said  that  it  was  not,  because  of  the  covenant  to 
pay  the  annuity.  It  appears  to  me  to  be  none  the 
less  a  gift  because  there  was  this  covenant  to  pay 
an  annuity.  It  was  still  a  gift.  The  second 
question  is  whether  this  was  a  gift  of  personal 
property.  The  appellant  contends  that,  if  this 
was  a  gift  at  all,  it  was  a  gift  of  real  property.  It 
is  essential  to  consider  the  facts  as  they  existed 
at  the  date  of  the  deed,  in  order  to  determine 
whether  this  was  a  gift  of  personal  property  or 
not.  Under  the  circumstances  of  the  case  it  is 
impossible  to  say  that  the  father  gave  the  land  to 
his  son.  The  land  was  not  his  to  give.  He  gave 
the  mortgage  debt  to  his  son,  and  the  gift  was, 
therefore,  one  of  personal  property.  If  the  father 
had  not  made  this  deed,  and  had  died  before  the 
foreclosure  was  made  absolute,  his  executors  would 
have  been  entitled  to  this  money,  and  that  shows 
that  this  was  personal  property.  The  third  ques- 
tion is  whether  this  was  a  gift  within  the  terms 
of  sect.  38  of  the  Act  of  1881  and  sect.  11  of 
the  Act  of  1889.  Sect.  38  of  the  earlier  Act 
provides  that  duty  shall  be  payable  on  personal 
property,  which  shall  include  "  any  property 
under  any  past  or  future  voluntary  settle- 
ment made  .  .  .  and  not  taking  effect  as  a, 
will,  whereby  an  interest  in  such  property  for  life 
or  any  other  period  determinable  by  reference  to 
death  is  reserved  either  expressly  or  by  implica- 
tion to  the  settlor,  or  whereby  the  settlor  may 
have  i<e8erved  to  himself  the  right,  by  the  exercise 
of  any  power,  to  restore  to  himself  or  to  reclaim 
the  absolute  interest  in  such  pi-operty."  That  was 
passed  to  prevent  evasions  of  probate  duty.  Under 
that  section  the  reservation  to  the  donor  must 
have  been  a  reservation  out  of  the  property  giv^i. 
Then  sect.  11  of  the  later  Act  was  passed  to 
remedy  that  defect,  and  it  provides  that  sect.  38  of 
the  Act  of  1881  shall  be  amended  so  as  to  include 
"property  taken  under  any  gift,  whenever  made, 
of  wmch  property  bond  fide  possession  and  enjoy- 
ment shaJl  not  nave  been  assumed  by  the  donee 
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immediately  upon  the  t(ift  and  thenceforward 
retained,  to  the  entire  exclusion  of  the  donor  or  of 
any  benefit  to  him  by  contract  or  otherwise." 
TJnder  Beet.  11,  therefore,  it  ie  no  longer  neceasarf 
that  the  reservation  or  benefit  to  the  donor  should 
be  out  of  the  property  nven.  In  the  present  case 
is  it  possible  to  say  that  no  benefit  has  been 
reserved  to  the  donor  ?  It  is  clear  to  me  that 
there  is  reserved  such  a  benefit  as  is  contemplated 
by  sect.  11.  The  judgment  of  the  Divisional 
Court  was  right  and  must  be  affirmed. 

Smith,  L.J. — This  appeal  must  be  dismissed. 
The  question  raised  is,  whether  the  appellant  is 
liable  to  pay  probate  duty  upon  certain  property. 
The  answer  to  that  question  depends,  first,  iipon 
whether  this  property  is  personalty  or  realty.  I  am  ' 
satisfied  that  the  Divisional  Court  rightly  decided 
that  it  was  personalty.  The  transaction  was  as 
follows:  The  father  had  lent  23,900?.  upon  the 
security  of  a  mortgage  of  land,  and  had  obtained 
a  foreclosure  decree  which  had  not  become 
absolute.  Then  the  land  was  conveyed  to  the 
son  by  the  deed  which  has  been  considered.  I  am 
of  opinion,  therefore,  that  that  which  passed 
from  the  father  to  the  son  was  personal  property. 
Then  it  was  contended  that  this  was  not  a  ^t  at 
all  within  the  meaning  of  the  Act,  because  con- 
sidei-ation  was  given,  and  there  cannot  be  a  gift 
if  consideration  is  given.  I  think,  however,  that 
sect.  11  of  the  Act  of  1889  contemplates  gifts  for 
which  a  consideration  may  have  been  given.  Then 
it  is  said  that,  even  if  this  were  a  gift  of  personal 
property,  yet  no  benefit  was  reserved  to  the  donor 
out  of  the  property  itself,  and  that,  therefore,  this 
gift  was  not  within  sect.  11.  I  do  not  so  read 
sect.  11.  The  words  of  the  section  are,  "Property 
taken  under  any  ^t,  whenever  made,  of  which 
property  botu'i  fide  possession  and  enjoyment  shall 
not  have  been  assumed  by  the  donee  immediately 
upon  the  gift,  and  thenceforward  retained  to  the 
entire  exclusion  of  the  donor,  or  of  any  benefit  to 
him  by  contract  or  otherwise."  lliese  words 
were,  I  think,  expressly  intended  to  enlarge  the 
effect  of  sect.  ;J8  of  the  Act  of  1881,  and  to  include 
the  reservation  of  a  benefit  of  this  kind.  The 
appeal  must  be  dismissed.       ^^„j  ji^^i^^d. 

Solicitors  for  the  appellant,  Byrne  and 
Blakigton. 

Solicitor  for  the  respondent.  The  Solicitor  of 
Inland  Bei-enue. 


Monday,  Dec.  3,  1894. 

(Before  Lord  Esher,  M.B.,  Lopeb  and 

BlOBT,  L.JJ.) 

BUBT  AND  OTHEBS  t'.  BuLL  AND  ANOTHEB.  (a) 

APPEAL  FBOU  THE  QTTEEN'S  BENCH  DIVISION. 

llcccivcr  and  manager — Receiver    and   manager 

appointed  by  court — Liability  vpon  contracts. 
A  receiver  and  manager  of  a  business,  appointed 
by  the  court,  is  personally  liable  upon  contracts 
made  in  the  course  of  carrying  on  the  business, 
vnless  such  contracts  were  made  upon  the  terms 
tltat  he  should  not  be  personally  liable. 
This  was  an  appeal  by  the  defendants  from  the 
judgment  of  Mathew,  J.,  at  the  trial  without  a 
juij  in  Middlesex. 
This  was  an  action  by  the  plaintiffs  to  recover 

(a)Brported  toy  1.  H.  WlLUAMS,  K»q.,  BMTlater«t-Lsw. 


from  the  defendants  the  price  of  goods  sold  al 
delivered. 

A  company,  called  Joseph  Bull  and  Co. 
Limited,  carried  on  business  as  builders  ud 
contractors.  In  an  action  in  the  Chancery  JAn- 
sion,  brought  against  the  company  by  the  ddioi- 
tnre-bolders  of  the  ociupany,  the  defendants.  Boll 
and  Ward,  were  appointed  by  the  court  to  be 
receivers  and  manaeiers,  to  carry  on  the  bumseH 
of  the  company.  Fart  of  the  business  of  the 
company  consisted  of  two  uncompleted  oontncte 
for  Duilding  schools. 

f  For  the  purpose  of  completane  these  omtractt 
the  defendants  ordered  from  the  plaintiff  the 
goods  for  the  price  of  which  this  action  vu 
brought.  The  order  was  in  writing  and  purported 
to  bo  given  "  For  Joseph  BuU  and  Co.  Limited." 
and  was  signed  "E.  C.  Bull— B.  J.  Waii 
receivers  and  managers." 

At  the  trial  before  Mathew,  J.,  without  a  jorx. 
the  defendants  contended  that  they  were  net 
personally  liable,  and  that  the  plaintiffs  could 
look  only  to  the  assete  of  the  company  for  pay- 
ment. The  learned  judge  gave  judgment  for  the 
plaintiffs. 

The  defendants  appealed. 

FarweU,  Q.C.  and  Seven  for  the  appellant  BnIL 
— It  is  a  question  of  fact  in  each  case  whether  the 
receiver  and  manager  has  made  himself  personally 
liable  upon  contracts  made  in  carrying  on  the 
business.     If  he  simply  contracte  as  receiver  and 
manager  of  the  business,  he  is  not  personally 
liable  any  more  than  airy  other  agent  who  con- 
tracte for  a  principal.    Here  the  defendants  ai« 
clearly  not  liable,  oecause  the  order  wbn  ginn 
"for  Joseph  Bull  and  Co.  Limited,"  and  ns 
signed  by  them  as  "receivers  and  managers.' 
The  business  was  carried  on  by  the  defendants 
for  and  on  behalf  of  the  company  for  the  benefit 
of    the  debenture-holders,  and  they  cannot  be 
made  personally  liable    unless    they  have  ocm- 
tractedsoto  be.    In  Redpath  v.  Wigg  (11  LT. 
Rep.  764 ;   L.  Hep.  1  Ex.  335)  it  was  held  that  an 
inspector  under  a  creditors'  deed,  who  signed  an 
order  for  goods  "for  0.  J.  M.   and  Co."  (the 
debtors),  was  not  personally  liable.     The  case  ct 
executors  or  trustees  who  cany  on  a  business  is 
quite  different,  for  the  estete  is  vested  in  them. 
and  they  are  the  owners  of  the  business  wJiich  thejr 
carry  on.    In  Story  on  Agency,  s.  287,  it  is  stated 
thus :  "  Other  cases  may  exist,  in  which  it  is  well 
known  to  both  of  the  contracting   parties  that 
there  exists  no  authority  in  the  agent  to  bind 
other  persons  for  whom  he  is  acting,  or  that  there 
is  no  other  responsible  principal ;   and  yet  the 
other  contracting  party  may  be  content  to  deal 
with  the  agent,  not  upon  his  peiaonal  credit  or 
personal  resxKjnsibility,  but  in  the  perfect  faith 
and  confidence  that  such  contracting  party  vill  be 
repaid  and  indemnified  by  the  persons  who  feel 
the  same  interest  iu  the  subject-matter  of  the 
contract."    There  is  no  authority  expressly  in 
point,  but  in  Ou>en  y.  Cronk  (not  yet  reported)  a 
receiver  and  manager  appointed  by  trustees  under 
a  debenture  trust  deed  was  held  not  to  be  per- 
sonally liable.     rLoPES,  L.J.  referred  to  Sarjai^ 
V.  Bead  (1  Ch.  Div.  600)  and  Taylor  v.  Neate,  «• 
L.  T.  Bep.  179 ;  39  Ch.  Div.  538.] 

Ufjohn  for  the  appellant  Ward. 

Lawion  WaUon,  Q.C.  and  C.  A.  Bui»M  for  the 
respond^ite. 
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Lord  EsHEB,  M.B. — This  action  was  tried  by 
Matbew,  J.  without  a  jury,  and  was  brought  to 
recover   the  price   of  goods  sold  and  delivered. 
The  goods  were  timber  supplied  for  the  business 
of  a  builder.     The  building  business  had  passed 
out  of  the  hands  of  Joseph  Bull  and  Co.  Limited 
to    this     extent:    the    Chancery    Division    had 
appointed  managers  and  receivers  of  the  business 
at  the  enit  of  debenture-holders.       What  is  the 
meaning   and    effect   of  such    an  appointment  P 
The   Chancery  Division  has  taken  the  manage- 
ment  of    the   business  into  its  own  hands,  and 
has  appointed  managers  of  the- business.    What 
then,    is    the  position  of  such  managers?     Are 
they  aeents  of  the  company  ?    If  they  are,  they 
must  obtain  and  act  under  the  directions  of  the 
court.       They  are  not  the  agents   of   the  com- 
pany,  which   cannot  control  or   dismiss  them. 
HTdther  the  companj^  nor  the  debenture-holders 
can  control  or  dismiss  them  or  give  them  orders 
as  to  the  carrying  on  of  the  business.    They  can 
only   make  suggestions  to  Ithe  court  that  the 
managei-s  are  not  doing  the  best  that  can  be  done 
in  their  interests,  and  ask  the  court  to  discharge 
them.     When  one  person  is  in   such   a   relation 
as  that  to  another  person,  he  is  the  agent  of  that 
other   person.    The  manager,   thereiore,   is  the 
agent  of   the   court.    That  being  so,  would  the 
court  make  itself  responsible  P  that  is  impossible. 
What  then,  must  the  court  do  ?    It  is  inevitable 
that  it  should  so  appoint  its  agent,  that  he  shall 
carry  on  the  business  on  his  own  responsibility. 
One    wonld    therefore    expect,   and   oe    almost 
certain,  that  the  rule  of  the  court  would  be  that, 
if  a  manager  is  appointed,  the  court  is  not  to  be 
hable.     The   court  cannot  be  liable.     In  such 
circumstances   the  manager   must  order  goods, 
Ac.,  upon  his  own  responsibility,  if  he  does  give 
any  orders.    Whether  he   is  bound  to  give  any 
orders  at  all,  is  a  question  which  it  is  not  now 
necessary    to     determine.    It     seems     to    me, 
therefore,  to  follow,  as  an  inevitable  consequence 
from  the  position,  that  the  manager  must  make 
himself  personally  liable.    What  Jessel,  M.B.  said 
in  Sargant  v.  Read  (ubi  sup.)  shows  that  he  was 
of  that  opinion,  and  that  the  rule  was  well  known 
and  did  not  recjuire  to  be  proved.    So  also  what 
Chitty,  J.  said  in  Taylor  v.  Neate   {ubi    «wp.)  is 
to  the  same  effect,  that  when  a  court  appoints  a 
manager,    it    knows   that  he   must    make    sub- 
contracts  which  can  pledge  no  credit  but  his  own. 
Thai^  in  my  opinion,  is  the  position  of  a  manager 
appointed  by  the  Chancery  Division.    When  the 
question  has  to  be  determined  as  to  the  liability 
of  the  manager  under  a  contract  with  another 
person,  if  that  person  has  contracted  upon  other 
terms,  he  cannot  then,  of  course,  turn  roimd  and 
say  that  the  manager  is  personaUv  liable.    If  the 
manager  tells  the  person  with  whom  he  is  con- 
tracting that  he  is  a  manager,  and  gives  his  order 
expressly  upon  terms  which  are  not  the  ordinary 
terms,  but  upon  the  terms  that  such  person  is  to 
he  paid  only  out  of  the  fimds  if  there  are  any,  then 
such   person   cannot    say   that  the  manager  is 
personally  liable.    There  may  be,  therefore,  cases 
m  which    ordei-s    are    accepted    not    upon    the 
personal    credit    of    the    manager.      If,    how- 
ever, no    such    special    stipulations    are    made, 
and  orders  are  given  by  the  manager  simply  as 
manager,  then  the  inference  is  that  the  maifager 
w  personally  liable.    If  that  were  not  so,   the 
consequences  would  be  most  serious;  no  trades- 


man could  deal  with  a  manager  without  making, 
inquiry  as  to  the  existence  and  extent  of  the  fund 
and  the  number  of  creditors  ;  so  also  in  the  case 
of  workmen  and  servants  in  respect  of  their  wages. 
Those  considerations  show  that  the  contention  is 
absurd.  That  being  so,  in  this  case  we  have  to 
look  at  the  order  which  was  given,  and  at  what 
took  place,  and  not  to  consider  the  use  of  the 
words  "  receivers  and  managers."  The  defendants 
could  not  be  the  agents  of  the  company,  because 
they  were  not  appointed  by  the  company.  They 
signed  as  "  receivers  and  managers,  but  that  is 
omv  a  legal  term  showing  the  persons,  who  dealt 
with  them  what  their  position  was,  namely,  that 
of  receivers  and  managers  appointed  by  the 
court,  and  that  they  were  dealing  on  the  ci-edit  of 
the  receivers  and  managers.  The  question  is  one 
of  fact  in  every  case,  because  special  circumstance^ 
may  take  any  pai'ticulai'  case  out  of  the  general 
rule.  In  this  case  it  has  been  found  that  the 
transaction  came  within  the  ordinary  rule.  That 
decision  was  right,  and  the  appeal  must  be 
dismissed. 

Lopes,  L.J. — The  learned  judge  at  the  trial 
found  that  the  defendants,  who  were  receivers 
and  managers  appointed  by  the  court,  wei'e 
personally  liable.  The  question  is  one  of  fact, 
and  must  always  be  so  in  every  case.  The 
question  is,  upon  whose  credit  were  the  goods 
supplied?  It  is  said  that  the  defendants  were 
only  agents.  Whose  agents  were  theyp  It  is 
suggested  that  they  were  the  agents  of  the 
company,  but  that  could  not  be.  In  my  opinion, 
it  is  impossible  to  contend  that  the  defendants 
wei'e  the  agente  of  anybody.  The  sole  control  of 
the  business,  subject  to  the  jurisdiction  of  the 
court,  was  vested  in  the  defendante.  In  my 
opinion,  the  goods  were  supplied  upon  the  credit 
of  the  defendants.  They  gave  the  orders,  as 
receivers  and  managers,  to  the  plaintiffs,  who 
knew  what  the  position  was.  It  is  said  that  it  is 
hard  upon  the  defendants  to  make  them  per- 
sonally liable.  They  can,  however,  protect  them- 
selves. If  there  are  not  sufficient  assete,  they 
need  not  ^ve  orders  at  all,  or  they  may  give 
orders  in  such  express  ■  terms  as  to  avoid  any 
personal  liability  at  all.  I  am  of  opinion  that 
they  intended  to  incur  personal  liability.  The 
judgment  of  Mathew,  J.  was  right,  and  must  be 
affirmed. 

BiGBY.  L.J. — This  was  an  action  to  recover  the 
price  of  goods  sold  and  delivered.  The  order 
given  for  Uie  goods  was  in  the  following  form, 
which  is  probably  the  form  usually  used  by  a 
receiver  and  manager :  "  For  Joseph  Bull  and  Go. 
Limited."  (Signed)  "E.  C.  Bull,  R.  J.  Ward, 
receivers  and  managers."  It  appears  to  me  that 
the  use  of  the  words  "  receivers  and  managers,"  if 
this  had  been  a  transaction  between  strangera, 
was  enough  to  put  persons  upon  inquiry  as  to  the 
real  position  of  the  party  ordering  the  goods.  In 
the  case  cited,  it  appeared  that  the  person  giving 
the  order  acted  on  behalf  of  a  principal,  ux  this 
case  they  were  not  agente  of  any  person  or  com- 
pany, but  had  been  appointed  by  a  judge  of  the 
Chancery  Division,  in  an  action  by  debenture- 
holders,  in  order  to  do  what  was  supposed  to  be 
for  their  benefit,  that  is,  to  carry  on  the  existing 
business  of  Joseph  BuU  and  Co.  Limited.  It  was 
promised  that  a  fund  would  be  provided,  and  the 
defendante  undertook  the  office  of  receivers  and 
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mAnagera.      When  a  receiTer    and   manager  is 
appointed  by  the  court,  it  is  not  intended  to  pat 
forward  an  officer  of  the  court  to  carry  on  a 
bnsineBs,  involyint;  the  making  of  contracts,  in 
such  a  way  as  to  deceive  the  public  into  a  belief 
that  someone  else  is  personally  liable.     There 
may  be  special  cases,  which  must  be  very  special 
cases,  in  which  a  receiver  and  manager  appointed 
hj  the  court  mi^ht  be  ordered  not  to  deal  with 
third  persons  without  telling  them  that  be  would 
not  lie  personally  liable.     I  am  not,  however, 
aware  of  any  such  case  having  occurred.    In  the 
ordinary  course  of  the   business   of   the  court, 
when  a  manager    is    appointed   to   carry  on  a 
business,  it  is  always  int«ided  that  the  manager 
shall  be  so  appointed  as  to  appear  to  carry  on  the 
business  as  a  person  who  is  personally  responsible, 
except  when  he  clearly  stipulates  to  the  contrary 
with  the  persons  with  whom  he  deals,  and  that  he 
shall  looV  to  the  assets  for   indemnity.    It  is 
imposable  for  the  public  to  know  for  whose  benefit 
the  bumness  is  being  carried  on,  and  they  must 
look  to  the  manager  as  being  liable.    I  do  not  say 
that  it  is  the  dnty  of  such  an  officer  of  the  court 
to  incur  heavy  expenses,  but  it  most  be  his  duty 
to  undertake  the  ordinary  responsibilities  of  such 
a  buriness  as  he  has  been  appointed  to  carry  on. 
I  do  not  say  that  he  may  not,  in  any  case,  come 
to  the  court  and  ask  to  be  relieved  from  such 
duties.      He  cannot,  however,   get    rid  of  such 
liabilities  by  simply  stating  that  he  is  a  receiver 
and  manager.    I  think  that,  as  soon  as  it  appears 
that  he  has  no  principal,  it  is  to  be  implied  that 
when  he  makes  a  contract  it  binds  him  personally. 
I  am    not    surprised    that    there  is  not    much 
authority   upon    this    question.      Beoeivers  and 
managers  have  often  been  held  to  be  personally 
liable,  and  this  has  been  looked  upon  as  well 
settled  law.    I  am  of  opinion  that  such  a  receiver 
and  manager  is  not  appointed  upon  the  model  of 
an  agent  who  has  no  principal,  but  upon  the 
modd  of  individuals  in  a  fiduciary  capacity  who 
carry  on  a  business  for  the  benefit  of  others,  such 
as  executors  and  trastees,  who  are  prima  facie 
responsible  to  the  outside  world.     That  being  the 
model,  I  think  that  the  coui-t,  when  it  appoints  a 
receiver  and  manager,  intends  that  he  shall  be  in 
the  position  of  being  personally  responsible.     The 
court  never  intended  to  create  a  position  where 
their  officer  would  carry  on  a  business  for  the 
liabilities  of  which  no  one  would  be  personally 
responsible.     In  the  cases  which  have  been  cited 
the  learned  judges  recognised  the  well'established 
rule  that  receivers  and  managers  are  personidly 

*■  Appeal  ditmissed. 

Solicitor  for  the  appellant  Bull,  W.  J.  Hastings 
Bull. 

Solicitors  for  the  appellant  Ward,  Ward,  Perhs, 
and  McKay. 

Solicitors  for  the  respondents,  Trinder  and 
Capron. 
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Friday,  Dee.  7,  1894. 

(Before  Lord  Ebhek,  M.B.,  Lofes  and 
RiOBT,  L.JJ.) 

Re  Isaacson  ;  Ex  parte  Mason,  (a) 

APPEAL  IN  BANEBUFTCT. 

Bill  of  sale — Assignment  of  chattel — Attignweti 
of  hiring  agreement  of  the  chattel  in  same  ittd 
—  Assignment  of  chattel  void  —  Validitfj  o/ 
assignmeni  of  hiring  agreem,ent — BiRt  of  Self 
Acts  1878  (41  £  42  Viet.  e.  31),  and  1882  (45  i  46 
Vict.  e.  43). 

The  debtor  had  let  a  piano  under  a  hirt-pwrAsK 
agreement;  subsequently,  hy  loay  of  security  far 
the  payment  of  m/mey,  he  assigned  by  deed  "  aS 
thatptano  OTid  also  an  agreernent  for  hin  iatti 
.  .  .  and  made  between  .  .  .  reloHaj  is 
the  said  piano,  and  the  full  benefit  and  adtn- 
tage  thereof."  This  deed  teas  not  reguierti 
under  the  BiUs  of  Sale  Acts,  and  the  tnulet  it 
banhntptey  nu>vedfor  a  declaration  that  it  mu 
null  and  void. 

Held  {affirming  the  decision  of  the  Queen's  Bauk 
Division),  that  the  deed  was  not  void,  inastnttk 
as  it  contained  a  valid  assignment  of  a  chow  in 
action,  which  teas  distinct  and  separate  from  He 
assignment  of  the  jnano. 

Appeal  of  tiie  trustee  in  bankrupt  from  the 
judgment  of  the  Divisional  Court  (Williams  and 
Kennedy,  JJ.)  affirming  the  judgment  of  the 
County  Court  judge  (71  L.  T.  Bep.  583). 

The  debtor  was  a  dealer  in  musical  instmmaits, 
and  he  let  out  pianos  upon  hire-purchase  agree- 
ments, which  were  in  the  following  form  -. 

Thin  agreement  made  the  .  .  .  between  Beitru 
laaacKon  of  .  .  .  (hereinafter  called  ihe  owner)  of 
the  one  part  and  .  .  .  (hereinafter  called  the  biier) 
of  the  other  part.  Witneaaeth  that  the  owner  agreea  it 
the  Teqneat  of  the  hirer  to  let  on  hire  to  the  hirer  > 
pianoforte.  No.  .  .  .  ,  and  in  conaideistion  thenof 
the  hirer  agrees  as  follows: 

To  pay  to  the  owner  on  the  ...  a  rent  or  lot 
instalment  of  S{.  and  1(.  on  the  5th  of  each  ncoeediii; 
month. 

To  keep  and  preserve  the  said  instmment  firom  iajuT 
(dama^  by  fire  inolnded). 

To  keep  the  said  inetrunent  in  the  hirer's  own  custoo.v 
at  the  above-named  address,  and  not  to  remove  the  uaj 
(or  permit  or  suffer  the  same  to  be  removed)  wiflioo 
the  owner's  previous  consent  in  writing.  ___j 

That  if  the  hirer  do  not  dnly  perform  this  "P*"^ 
the  owner  may  (without  prejudice  to  his  rights  ib>°b 
this  agreement)  terminate  the  hiring  and  retake  pcsaef- 
tion  of  the  said  instmment ;  and  for  that  pnrpoee  1«»" 
and  licenoe  is  given  to  the  owner  (or  agent  and  senu* 
or  any  other  person  employed  by  the  owner)  toenterMf 
premises  occupied  by  the  hirer  or  of  which  the  '''''''' 
tenant,  to  retake  posaession  ot  the  said  instrm™ 
without  being  liable  to  any  snit,  action,  indiotmeBt^ 
other  proceeding  by  the  hirer  or  anyone  daiffling  B"" 
the  said  hirer.  ^^ 

That  if  the  hiring  should  be  tenmnated  by  *•«>  ff 
(under  clause  A.  below),  and  the  said  instrameiit  » 
returned  to  the  owner,  the  hirer  shall  remain  ^''J^ 
the  owner  for  arrears  of  hire,  np  to  the  date  of  sot" 
return,  and  shall  not  upon  any  grounds  *^'*'? , 
entitled  to  any  allowance,  credit,  retnm,  or  set-off  '» 
payments  previously  made. 

The  owner  agrees :                                                 . 
That  the  hirer  may  terminate  the  hiring  bj  deliTeWI 
up  to  the  owner  the  sud  instmment.  

(•)  Beported  by  J.  H.'  Wnxuxs,  Esq.,  B«n««»*'*"' 
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If  the  hirer  shall  panotoally  paj  the  fnll  sam  of  631. 
by  Si.  at  date  of  aif^inj;  and  by  monthly  inBtalmenta  of 
li.  ID  advance  as  aforesaid,  the  said  instrument  shall 
become  the  sole  and  absolate  property  of  the  hirer. 

Unless  and  nntil  the  full  snm  of  631.  be  paid  the  said 
instroment  shall  be  and  continue  to  be  the  sole  property 
of  the  owner. 

By  way  of  security  for  the  payment  of  money 
lie  assigned  a  piano,  so  let  out,  and  the  benefit  of 
the  agreement,  by  a  deed  in  the  following  terms  : 

This  indenture  made  the  .  .  .  between  B.  Isaac- 
son of  ...  of  the  one  part,  and  Edward  Bishop  of 
...  of  the  other  part,  witnesaeth  that,  in  considera- 
tion of  211.  (the  receipt  whereof  the  said  B.  leaaoson 
doth  hereby  acknowledge),  he,  the  said  B.  Isaacson,  as 
beneficial  owner,  doth  hereby  assign  unto  the  said 
Edward  Bishop,  his  executors,  administrators,  and 
assigns,  all  that  the  piano  numbered  .  .  .  and  also 
an  agreement  for  hire,  dated  the  .  .  ,  and  made 
between  .  .  .  ot  the  one  part,  and  the  said  B. 
Isaacson  of  the  other  part,  relating  to  the  said  piano,  and 
the  full  benefit  and  advantage  thereof,  to  hold  the  same 
unto  the  said  Edward  Bishop,  his  executors,  adminis- 
trators, and  assigns  absolutely.  And  the  said  B.  Isaacson 
doth  hereby  covenant  with  the  said  Edward  Bishop  that 
he,  the  said  B.  Isaacson,  will  not  do  or  knowingly  suffer 
anything  whereby  the  said  E.  Bishop,  his  executors, 
administrators,  or  assigns,  may  be  prevented  from 
receiving  all  moneys  payable  under  the  said  agreement, 
and  the  said  B.  Isaacson  hereby  covenants  with  the  said 
£.  Bishop  that  the  sum  of  271.  ISs.  remains  owing  under 
the  within  written  agreement. 

This  document  was  not  registered  as  a  bill  of 
sale. 

The  trustee  in  bankruptcy  applied,  by  motion 
in  the  County  Court,  for  a  declaration  that  the 
deed  of  assignment  was  null  and  void,  under  the 
EiUs  of  Sale  Acts  1878  and  1882,  because  it  was 
not  registered,  and  was  not  in  the  prescribed 
form. 

The  Comity  Court  judge  refused  to  make  the 
declaration  which  was  asked  for,  upon  the  ground 
that  the  deed  of  assignment  was  not  void  imder 
the  Acts  so  far  as  it  was  an  assignment  of  the 
"  hire-purchase  "  agreement. 

Upon  appeal  this  decision  was  afBrmed  by  the 
Queen's  Bench  Division  (Williams  and  Kennedy, 
JJ.)  sitting  in  Bankruptcy  (71  L.  T.  Bep.  583). 

The  trustee  appealed. 

Mmilton,  Q.C.  and  F.  Cooper  Willis  for  the 
appellant. — This  assignment  is  the  assignment 
ot  a  chattel,  and  is  therefore  void  under  the  Bills 
of  Sale  Acts,  because  it  is  not  in  the  statutory 
form  and  is  not  registered.  It  must  be  wholly 
■void,  because  that  part  which  purports  to  be  an 
assignment  of  the  hire-purchase  agreement  is 
inseparable  from  the  assignment  of  the  piano. 
This  was  in  substance  and  reality  onl^  an  assign- 
ment of  the  piano  burdened  by  the  hire-purchase 
agreement  and  subject  to  it.  The  assignment  of 
the  agreement,  if  it  can  operate  at  ail,  passes 
lights  of  property  in  the  piano  which  are  the  same 
rights  as  pass  by  the  assignment  of  the  piano  itself. 
The  two  things  are  so  mixed  up  together,  that  the 
rights  of  property  and  the  rights  under  the 
flgi^eement  cannot  De  separated.  Apart  from  the 
"assignment  of  the  piano,  it  is  impossible  to  say 
what  rights  can  pass  to  the  assignee  of  the  a^ee- 
ment.  The  right  to  enter  and  seize  the  piano 
upon  default  in  payment  of  the  instalments 
«M>not  pass  to  the  assignee  : 

Se  Davis  ;  Ex  parte  Bawlingt,  60  L.  T.  Rep.  157 ; 
22  Q.  B.  Div.  193. 


If,  upon  the  face  of  the  deed,  it  is  impossible  to 
clearly  separate  the  part  which  is  admitted  to  be 
void  from  that  which  is  said  to  be  valid,  then  the 
whole  deed  is  void.  Upon  that  ground  the 
present  case  is  distinguishable  from 

Be  Burdett ;  Ex  parte  Byrne,  58  L.  T.  Bep.  708  ; 
20  Q.  B.  Div.  310  ; 

Cochrane  v.  EntwittU,  62  L.  T.  Bep.  852;  25 
Q.  B.  Div.  116. 
Herbert  Beed,  Q.C.  and  Johnston  Watson  for 
the  respondent. — The  two  cases  of  Re  Burdett  ; 
Ex  parte  Byrne  {vbi  sup.)  and  Cochrane  v. 
Entwistle  {uhi  9up.)  decide  clearly  that  a  deed, 
which  assigns  personal  chattels  which  are  within 
the  Bills  of  Sale  Acts,  and  also  other  property 
which  is  not  within  those  Acts,  if  it  is  void  as  a 
bill  of  sale,  is  void  only  as  to  the  personal  chattels 
comprised  therein,  and  is  not  void  so  far  as  it  is 
an  assignment  of  other  property.  In  this  case 
the  County  Court  judge  only  decided  that  the 
deed  was  not  wholly  void,  and  left  undecided  all 
questions  as  to  the  rights  of  the  trustee  in  respect 
of  the  piano.  This  deed  assigns  the  piano,  and 
also  assigns  a  chose  in  action,  that  is,  the  hire- 
purchase  agreement.  In  fact,  the  main  thing 
assigned  is  the  chose  in  action.  If  this  deed 
assigns  a  chose  m  action  as  well  as  a  personal 
chattel,  which  is  within  the  Bills  of  Sale  Acts,  it 
cannot  be  declared  wholly  void.  If  the  part 
which  assigns  the  piano  is  struck  oat,  the  rest  of 
the  deed  will  be  good  and  valid.  [They  were 
stopped  by  the  Court.] 

MouUon.,  Q.C.  replied. 

Lord  EsHES,  M.R. — In  this  indenture  of 
assignment,  which  is  called  a  bill  of  sale,  there  is 
an  assignment  of  a  piano.  What  is  meant  by 
assigning  a  piano  ?  It  is  an  assignment  of  t^e 
property  in  the  piano — that  is,  of  all  the  pro- 
prietary rights  in  the  piano.  In  this  indenture 
there  is  also  included  an  agreement  of  hire.  If 
that  agreement  related  only  to  proprietary  rights, 
the  assignment  of  it  would  pass  nothing  more ; 
but  if  the  agi-eement  contains  stipulations,  which 
are  not  proprietary  rights  but  contractual  rights, 
then  the  assignment  of  the  agreement  passes 
something  more.  If,  therefore,  the  agreement 
includes  not  merely  proprietary  rights,  but  other 
and  further  contractual  rights,  this  assignment  is 
not  a  mere  assignment  of  property.  Then  arises 
the  question  whether  the  provisions  of  the  Bills  of 
Sale  Acts  can  be  applied  to  the  proprietary  rights 
and  not  to  the  contract  containing  other  rights. 
If  the  contract  had  been  assigned  by  a  separate 
deed,  it  is  clear  that  it  would  not  hare  been  void 
under  the  Bills  of  Sale  Acts.  That  being  so,  are 
there  not,  in  fact,  separate  assignments  P  Can  it 
be  said  that  two  things,  which  are  quite  different, 
are  inseparable  ?  I  (£}  not  think  so.  Here  there 
are  assignments  of  different  rights,  with  different 
remedies,  and  the  Bills  of  Sale  Acts  do  not  apply 
to  one.  I  think  that  the  case  of  Cochrane  v. 
Entunstte  (ubi  sup.)  is  decisive  of  the  point.  It 
was  held  in  that  case  that  if  a  document  assigns 
property,  and  also  something  else,  the  two  things 
can  be  separated.  That  is  the  effect  of  the  judg- 
ment of  Fry  and  Lopes,  L. JJ.  in  that  case.  Fry, 
L.J.,  speaking  of  a  bill  of  sale  which  comprised 
chattels  personal  and  chattels  real,  said :  "  The  one 
applies  to  personal  chattels  only ;  the  other  applies 
to  personal  chattels  and  also  to  chattels  real. 
Consequently,  the  bill  of  sale  is    .    .    .    void  as 
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regards  the  personal  ohattols."  That  is  conclnsive 
of  this  case,  and  the  appeal  must  be  dismissed. 

Lopes,  L.J. — In  order  to  determine  whether 
there  is  one  thing  to  which  the  Bills  of  Sale  Acts 
do  apjply,  and  another  thing  to  which  those  Acta 
do  not  apply,  we  must  look  at  the  indenture  itself. 
I  think  that  two  distinct  things  are  dealt  with  in 
this  indenture  :  the  one  is  the  piano  and  right  of 
property  in  it,  and  the  other  is  the  contractual 
righto,  that  is  a  chose  in  action.  The  best  test  to 
show  that  that  is  so,  is  that  the  piano  might  haye 
been  assigned  to  A.  upon  one  day,  and  the  agree- 
ment might  have  been  assigned  to  B.  upon  another 
day  by  another  deed.  It  is,  therefore,  clear  that 
these  are  matters  which  may  be  separated  in  such 
a  way  that  the  Bills  of  Sale  Acts  will  apply  to  the 
one  but  not  to  the  other.  It  has  been  held  that  a 
document  which  is  bad  as  to  part,  but  good  as  to 
another  jwrt,  is  not  entirely  void  by  the  Acts ; 
but  in  such  case  the  one  part  must  be  so  described 
as  to  be  separable  from  the  other.  I  agree  that 
this  appeal  must  falL 

RiQBT,  L.J. — In  this  case  no  question  is  raised 

as  to  the  hiring  agreement  being  a  bill  of  sale. 

The  real  question  is  as  to  the  validity  of  the 

assignment  of  the  hiring  agreement.    By  reason 

of  the  Bills  of  Sale  Acto,  uie  indenture  is  not  an 

effectual  asngnment  of  the  property  in  the  piano. 

We  have  to  say  whether,  the  instrument  oeing 

null  and  void  as  to  the  assignment  of  the  piano, 

we  can  separate  that  part  which  relates  to  the 

luring  agreement  from  the  other  part  which  is 

void.    I  think  that  we  can,  in  the  same  way  as 

was  done  in  Cochrane  v.  Enhcistle  (ii&t  awp.),  by 

striking  out  that  part  which  assigns  the  piano. 

There  is  a  clear  and  distinct  severance  between 

the  two  parte  of  the  deed.         .        ,  , .     .      , 
^  Appeal  dtsmttMd. 

Solicitor  for  the  appellant,  Sugden. 
Solicitor  for  the  respondent,  MatkeU. 
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Smith  v.  Wallace,  (a) 

Vendor  and  purehater — Specific  performance — 
Betciteion  of  contract — Condiiion  empowering 
vendor  to  rescind  if  purchaser  insists  on  requist- 
tion  or  objection — Furehaser  kept  in  suspense  as 
to  rescission  while  vendor  negotiating  with  alter- 
native purchaser. 

A  vendor  is  in  every  case  bound  to  exert  himself  in 
good  faith  and  with  due  diligence,  so  that  the 
contract  may,  so  far  as  he  is  concerned,  be  carried 
out  at  the  date  fixed  for  completion,  and  if  he 
has  shown  want  of  good  faith  and  of  dite  dili- 
gence, he  cannot  properly  say  that  at  the  date 
fixed  for  completion  he  was  able,  ready,  and 
willing  to  carry  out  the  contract  on  his  part.  The 
purchaser  is  entitled  to  say  that  the  vendor 
cannot  play  fast  and  loose  with  the  contract  and 
yet  hold  the  purchaser  bound;  for,  even  where 
time  cannot  be  said  strictly  to  be  of  the  essence  of 
the  contract,  a  vendor  cannot  be  allowed  wilfully 
and  for  his  own  purposes  outside  the  contract,  to 

(a)  Beported  bf  B.  H.  Dbane,  Esq.,  B«rrlater-at-Law. 


prevent  completion  on  the  day  fixed,  and  thai) 
say  that  the  delay  was  not  euenHal,  and  ttoi  W 
ought  to  he  alUneed  to  complete  at  SHck  Uier 
time  as  may  be  convenient  to  him. 

In  Jan.  1894  the  defendant  he^  agreed  to  teU  ati 
the  plaintiff  to  purchase  certain  hereditanenU, 
the  24dh  march  being  the  date  fixed  for  compU- 
tion,  the  purchaser  paying  a  deposit,  aui  the 
agreement  providing  that,  if  the  purchaser  ikmid 
take  any  objection  or  make  any  requitiiionvihiek 
the  vendor  should  he  unable  or  nnwiUijtg  i» 
remove  or  comply  with,  and  the  purchaser  skmi 
not  withdraw  the  same  urithin  seven  days  afler 
being  required  so  to  do,  the  vendor  migU  bf 
notice  in  vmting,  and  notwithstanding  any  inter, 
mediate  negotiations,  rescind  the  agreement  Tkt 
purchaser  having  made  certain  requitiliims,  tte 
vendor  wrote  giving  him  forvMl  notice  thai  Or 
vendor  was  unwiUing  to  comply  thereicith,  and 
requiring  the  purchaser  to  v/ithdraw  them.  Tie 
purchaser  refused  to  wiOtdfraw  the  i-egvtniioM, 
and  the  vendor  did  not  (hereupon  at  onee  retdtii 
the  contract  as  he  might  have  done,  but  ie^  tie 
purchaser  in  suspense  while  negotiating  wdk  on 
aJiemative  purchaser,  and  more  than  onee  asln»j 
the  first  purchaser  for  further  delay.  On  tti 
19th  March  the  latter  wrote  rescinding  the  cat- 
tract,  and  asking  for  the  return  of  his  depopt. 
He  had  previously  written  asking  if  the  temior 
wag  going  to  rescind  or  not,  and,  ■Q  not,  requiriaj 
him  to  proceed.  The  vendor  tttU  tried  to  te»- 
porise ;  out,  the  day  fiwedfor  eompleiion  hamf 
passed,  the  purehmer  commenced  this  aeticmfsr 
the  return  of  hie  deposit,  the  defendant  eoKMbr- 
elaimingfor  specific  performance  .- 

Held,  that  the  vendor  was  hound  to  exercise  iit 
right  of  rescission  fairly,  and  was  not  entitled  h 
keep  the  purchaser  in  ignorance  whether  nuA 
right  was  to  be  exercised  or  not,  especially  vAt» 
the  time  fixed  for  completion  was  close  at  ha%i, 
and  that  accordingly  the  purchaser  was  enlUld, 
at  the  time  he  commenced  the  acfton,  to  treat  tie 
contract  as  rescinded,  that  the  deposit  must  it 
returned  uiith  interest  from  the  date  of  the  vrii, 
and  the  counter-claim,  must  he  dismissed,  tie 
defendant  paying  the  costs  of  both  action  asi 
counter-claim. 

The  plaintifE  was  William  Somervail  Smith,  and 
the  defendant  John  Martin  Wallace. 

The  action  was  brought  for  the  return  of  tk 
deposit  money  which  the  plaintiff  had  paid  to  tlie 
defendant  as  the  vendor  of  certain  property,  on 
an  agreement  for  sale,  and  for  other  relief,  mi^fl' 
the  following  circuxnBtances : 

By  an  agreement  dated  the  19th  Jan.  18M. 
between  the  defendant  as  vendor  and  the  plaintif 
as  purchaser,  it  was  agreed  that  the  venior 
should  sell  and  the  purchaser  should  purcbaK  >t 
the  price  of  13,5001.,  the  land,  buildings,  righto. 
easements,  and  property  specified  in  the  fin* 
schedule  thereto,  as  the  same  were  held  under  0» 
indenture  of  lease  and  the  other  indentiu« 
therein  also  specified,  and  together  with  the  fi»* 
plant  and  machinery  speci^ed  in  the  second 
schedule  thereto,  and  the  loose  chattels  and  efict* 
specified  in  the  third  schedule  thereto. 

It  was  provided  that  a  deposit  of  1350/.  W  ** 
be  paid  by  the  purchaser.  . 

Clause  3  provided  that,  if  the  purchaser  shonM 
take  any  objection  or  make  any  reqnisi''* 
whether  in  respect  of  the  matters  aforesaid  (t*""? 
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matters  of  title)  or  in  respect  of  the  conveyance 
or  otherwise,  which  the  vendor  should  be  unable 
or  unwilling  to  remove  or  comply  with,  and  should 
~not  withdraw  the  same  within  seven  days  after 
1>eii^  required  so  to  do,  the  vendor  might  by 
notice  in  writing  delivered  to  the  purchaser  or  his 
solicitor,  and  notwithstanding  any  intermediate 
Tepresentation,  negotiation,  or  litigation,  rescind 
this  agreement,  and  the  purchaser  shall  thereupon 
return  all  abstracts  and  papers  which  might  have 
Tbeen  delivered  to  him  or  to  his  solicitor  t)y  or  on 
behalf  of  the  vendor,  and  should  not  make  any 
claim  on  the  vendor  for  costs  or  otherwise. 

Clause  7  provided  that, 

Shonld  it  appear  tb&t  any  of  the  plant  or  maohinery 
mentioned  in  <^e  eecond  schedule  did  not  pass  to  and 
are  not  vested  in  the  vendor  by  reason  of  the  same  not 
being  fiztnres,  and  not  passing  by  virtue  of  the  convey- 
ance of  the  land,  this  shall  not  annul  the  sale ;  but, 
nnlesB  the  vendor  shall  forthwith  on  demand  replace 
-the  plant  or  machinery  in  the  said  schedule  which  did 
sot  pass  to  him,  with  plant  or  machinery  of  a  similar 
«haiacter  and  not  less  value,  and  if  need  be  fix  the  same, 
an  allowance  or  compensation  shall  be  made  to  the 
purchaser  in  his  purchase  money,  equal  to  the  amount 
of  the  cost  (less  10  per  cent,  for  wear  and  tear)  of 
replacing  such  plant  or  machinery  with  new  plant  or 
xnaohinery  of  a  similar  character,  together  with  the  cost 
{if  an;)  of  fixing  such  new  plant  or  machinery,  and  any 
dispute  or  difference  between  the  vendor  and  the  pur- 
chaser as  to  the  amount  of  such  cost  or  the  charaicter 
of  the  phmt  or  maohinery  supplied  by  the  vendor,  or  to 
be  supplied  under  this  clause,  shall  be  referred  to  the 
arbitnttion  of  a  surveyor  to  be  agreed  on  between  the 
parties,  or  in  default  of  agreement,  to  be  nominated  by 
the  President  of  the  Institute  of  Surveyors.  Provided, 
nevertheless,  that  if  the  amount  of  the  allowance  or 
compensation  to  be  mode  hereunder  by  the  vendor  as 
aforesaid,  or  the  cost  of  applying  machinery  or  plant 
pursuant  to  this  clause  shall  exceed  5001.,  then  and  in 
such  case  the  vendor  shall  be  entitled  to  rescind  the 
sale  upon  the  like  terms  as  if  the  pnrchaser  had  insisted 
upon  a  requisition  with  which  the  vendor  was  unable  or 
unwilling  to  comply. 

By  clause  13  the  balance  of  the  purchase  money 
was  to  be  paid,  and  the  purchase  to  be  completed, 
on  the  24tn  March  following. 

The  property  to  be  sold  consisted  of  certain 
leasehold  hereditaments  and  building,  known  as 
the  Artillery  Cement  Works,  situate  in  the  parish 
of  Dartford,  Kent,  and  the  right  of  using  certain 
tram  lines.  The  machineiy  and  plant  comprised  in 
the  second  schedule  was  trade  machinery,  and  the 
chattels  and  effects  in  the  third  schedule  consisted 
of  certain  loose  plant  upon  the  leasehold  works. 

It  appeared  that  the  lease  under  which  the 
hereditaments  were  held  was  of  a  somewhat 
onerous  nature,  and  contained  a  covenant  by  the 
lessee  to  take  from  the  lessors  300  tons  of  chalk 
every  week. 

Upon  the  execution  of  the  agreement  the  plain- 
tiff paid  the  defendant  the  sum  of  13502.  as  a 
deposit,  and,  having  received  the  abstract  of  title, 
made  certain  requisitions  on  it,  and  particularly 
as  to  the  title  to  the  trade  machinery,  as  to 
which  he  had,  shortly  after  the  execution  of  the 
agreement,  been  served  with  a  formal  notice  on 
behalf  of  the  legal  personal  representative  of  one 
J.  H.  East  that  the  whole  of  such  machinery  had 
been  assigned  to  him,  and  that  he  was  about  to 
bring  an  action  to  recover  it. 

Aner  aome  correspondence  between  the  parties 
on  this  subject,  |,the  plaintiff  on  the  20th  Feb., 


and  again  on  the  5th  March  1874,  asked  the 
defendant  to  give  him  an  indemnity  in  the  event 
of  the  purchaM  being  completed. 

In  reply  the  defendant's  solicitors  wrote : 

As  the  day  for  completion  is  fast  approaching,  we 
regret  that  we  oannot  allow  this  matter  to  remain  in  its 
present  position,  and  have,  therefore,  to  give  yon  notioe 
that  the  vendor  is  unwilling  to  remove  or  comply  with, 
and  calls  u^n  yoD  to  withdraw  your  requisitions  or 
objections. 

The  requisitions  or  objections  referred  to  in- 
cluded those  respecting  the  title  to  the  trade 
machinery. 

On  the  9th  March  following  the  plaintiff's 
solicitors  wrote  in  reply  to  the  defendant's 
solicitors : 

We  claim  under  clanse  7  of  the  contract  ^hat  your 
clients  should  replace  such  machinery,  or  allow  compen- 
sation in  respect  of  it.  We  are  assured  that  to  do  iSim 
would  cost  oonsiderably  more  than  5001.,  and  we  there- 
fore see  no  advantage  in  withdrawing  other  requisitions 
unless  your  client  is  prepared  to  replace  or  make  full 
compensation  for  the  machinery  and  plant  to  which  he 
has  no  title. 

It  appeared  that  at  this  time  the  defendant's 
solicitors  were  negotiating  with  Messrs.  Emanuel 
and  Simmonds  for  the  side  of  the  propertv  to  a 
client  of  theirs  in  case  the  contract  witn'the 
plaintiff  should  be  rescinded. 

On  the  15th  March  the  plaintiffs  solicitors 
wrote  to  the  defendant's  solicitors : 

Having  regard  to  the  formal  notice  sent  by  yon  to  us 
dated  the  7th  March,  in  which  you  called  upon  us  to 
withdraw  certain  requisitions  therein  mentioned,  and 
which  requisitions  have  not  been  withdrawn,  we  shall 
feel  obliged  by  your  informing  us  whether  in  consequence 
of  such  non-withdrawal  it  is  your  client's  intention  to 
rescind  the  contract.  If  not,  we  have  to  ask  you  forth- 
with to  proceed  to  arrange  with  us  as  to  our  client's 
claim  under  clanse  7,  so  that  we  may  proceed  to  get 
ready  for  completion,  which  it  is  of  course  useless  for  ua 
to  do,  while  we  are  in  doubt  as  to  your  client's  intentions 
as  to  the  rescission  of  the  contract.  We  have  to-day 
received  a  formal  notice  from  Mr.  East's  solicitors, 
Messrs.  Wilkins,  Blytb,  and  Co.,  giving  us  notioe  of 
their  client's  claim  to  the  maohinery  specified  in 
schedule  2.  Your  reply  in  the  course  of  the  day  would 
greatly  oblige. 

The  defendant's  solicitors  replied  on  the  15th 
March  as  follows : 

We  have  received  your  letters  of  the  9th  inst.  and  of 
to-day,  and  the  questions  you  raise  are  of  considerable 
moment.  Until  we  have  considered  the  matter  a  little 
more  fully  we  cannot  write  you  definitely :  but  I  hope  to 
do  so  before  the  end  of  the  week. 

On  the  16th  March  the  plaintiff's  solicitors 
wrote: 

We  ore  in  receipt  of  your  letter  of  yesterday's  date, 
and  rely  on  hearing  from  you  definitely  on  or  before  to- 
morrow as  promised.  The  course  pursued  by  the  vendor 
has  placed  our  client  in  a  very  awkward  position.  The 
pnrchaser  could  of  course  only  infer  from  your  letter  of 
the  7th  inst.  that  if  the  requisitions  therein  referred  to 
were  not  withdrawn  withm  seven  days,  the  contract 
would  be  rescinded.  The  requisitions  have  not  been 
withdrawn,  but  you  now  appear  doubtful  whether  your 
notioe  to  withdraw  them  was  ever  intended  to  be  acted 
upon,  and  necessarily  our  client  is  in  the  dark  on  the 
matter.  He  has  naturally  assumed  until  receipt  of  your 
letter  this  morning,  that  your  clients  did  intend  to 
rescind  if  the  requisitions  were  not  withdrawn,  and  that 
in  short  your  letter  of  the  7th  inst.  was  serious.    We, 
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too,  have  acted  on  the  aune  amramption.  If,  howeTer, 
this  was  a  mistake,  and  oompletion  is  to  take  plaoe, 
there  is  the  question  o{  oar  client's  claim  under  clause  7 
of  the  contraot  to  be  dealt  with  before  we  can  prepare 
conveyance,  and,  in  addition  to  this,  all  our  outstanding 
requisitions  remain  to  be  satisfied.  Under  these  circum- 
stanoes,  and  with  a  view  to  terminate  the  present  in- 
tolerable condition  of  affairs,  and  to  put  our  client  in  a 
proper  position  and  prevent  the  possibility  of  further 
deli^,  we  now  call  upon  you,  as  solicitors  fo^  the  vendor, 
either  to  give  ua  notice  of  rescission  of  the  oontraot, 
and  repay  deposit,  or  forthwith  to  satisfy  all  our  out- 
standing requisitions,  and  inform  us  whether  your  client 
proposes  to  deal  with  onr  client's  claim  under  clause  7 
by  replacing  with  fresh  machinery  and  plant  the 
inaohinery  and  plant  to  which  no  title  has  been  shown, 
or  to  have  the  same  valued,  and  to  pay  or  allow  the 
amount  of  such  valuation  in  accordance  with  the  terms 
of  the  contract,  and,  in  the  Utter  alternative,  who  yon 
propose  should  aot  aa  surveyor.  Failing  oompliajice 
with  onr  requirements  onr  client  will  take  prompt 
action  in  the  matter.  In  the  event  of  your  satisfying 
OUT  requiiements,  our  client  will  of  course  object  to  pay 
interest  and  outgoings  in  respect  of  the  purchase  money 
and  property  respectively  daring  the  period  of  delay  in 
completion  which  must  neoessarily  take  plaoe,  being  the 
result,  aa  our  client  will  insist,  of  the  wilful  default  of 
yours. 

On  the  17th  March  the  defendant's  solicitors 
replied: 

We  have  your  letter  of  yesterday,  and  regret  its 
tone.  Your  clients  have  raised  very  great  difficulties  in 
this  case,  and  during  the  last  few  days  we  have  been 
seeking  the  means  of  avoiding  any  litigation  on  the 
matter.  We  are  fully  aware  of  what  has  prompted  yon 
to  take  your  present  course,  bat  cannot  advise  our  clients 
to  accept  the  statement  of  law  upon  which  your  requi- 
sitions and  final  objection  are  placed.  Oor  clients  have 
now  to  decide  whether  they  will  hold  the  purchaser  to 
hia  bargain  or  not,  and  we  hoped  to  have  been  able  to 
give  you  their  decision  to-day.  We  regret,  however, 
that  we  shall  not  be  able  to  write  you  finally  until 
Monday  or  Tuesday  next,  which  is  not  unreasonable 
when  the  large  sam  involved,  and  the  importance  of  the 
issues  between  us  are  taken  into  consideration.  If  the 
bank  ultimately  decide  to  go  on  with  the  sale,  we  are 
sure  you  will  not  find  us  unreasonable  with  regard  to 
the  other  matters  you  mention  in  your  letter.  .  .  . 
We  regret  the  awkward  position  in  which  your  client 
finds  himself  placed,  and  can  assure  yon  that  oars  is  in 
a  no  less  unfortunate  position.  We  have  every  hope, 
however,  of  finally  settling  the  matter  within  the  time 
named. 

On  the  19th  March  the  plaintiff's  solicitors 
again  wrote : 

Kot  having  heard  from  you  definitely  as  promised  by 
Saturday  last,  the  17th  inst.,  onr  client  considers  the 
contraot  at  an  end,  and  he  has  accordingly  made  other 
arrangements.  Kindly  forward  us  cheque  for  the 
deposit  1350!. 

On  the  2l8t  they  again  wrote : 

We  ore  surprised  to  have  received  no  answer  to  our 
letter  of  the  19th  inst.,  and  not  to  have  heard  from  you 
finally  as  promised  by  your  letter  of  the  17th  inst. 
Under  these  circumstances  we  must  ask  you  to  let  us  have 
the  deposit  to-morrow ;  otherwise  our  instructions  are 
to  issue  writ. 

On  the  2lBt  March  the  defendant's  solicitors 
wrote: 

We  are  sorry  that  we  are  not  yet  able  to  write  yon 
finally  on  this  matter.  The  directors  of  the  bank  meet 
to-morrow,  and  a  decision  will  doubtless  be  come  to. 
We  hope  afterwards  to  be  in  a  position  either  to  write 
to  yon,  or  to  call  upon  yon. 


On  the  22nd  March  the  defendant's  goliciton 
wrote  again : 

We  have  your  letter  of  yesterday,  and  have  ben 
instmoted  by  the  bank  to  see  yon  witii  a  view  to  otmiiif 
to  some  arrangement  if  possible. 

An  interview  took  place,  bnt  nothing  came  of  it 

On  the  29th  March  (the  date  for  completion 
being  then  passed)  the  plaintiffs  solicitors  wrote: 

As  your  clients  have  not  thoaj^ht  fit  to  repay  to  aa 
client  the  deposit  herein,  or  to  give  any  definite  eUte- 
ment  whatever  as  to  the  course  they  intend  to  psinu, 
oiu'  client  has  determined  not  to  wait  any  longer  before 
taking  steps  to  recover  the  amount  of  the  deposit  of 
13501. 

The  plaintiff  commenced  this  action  on  the  29tb 
March  1894.  He  alleged  in  his  statement  of 
claim  that  he  had  entered  into  the  agreement  to 
purchase  the  above-mentioned  premises  for  Ae 
purpose  of  selling  them  with  the  plant  and 
machinery  to  certain  persons  who  were  desiroog 
of  purchasing  the  same,  that  they  might  be 
worked  by  a  limited  company  which  such  persons 
were  about  to  register,  and  that  in  furtherance  of 
such  objects  the  plaintiff  had  entered  into  divert 
subsidiary  agreements  for  registering  the  said 
company  at  once,  and  otherwise  in  connection 
therewith,  including  an  agreement  with  a  gua- 
rantee society  for  guaranteeing  the  principal  and 
interest  on  certain  mortgage  debentures  to  be 
issued  by  the  company  when  formed,  and  that  tor 
these  reasons  it  was  of  great  importance  to  the 
plaintiff  to  have  the  purchase  completed  upon  the 
day  fixed  therefor.  He  further  alleged  that  the 
defendant  was  well  aware  of  the  aforesaid  position 
of  affairs,  and  consequently  time  was  in  fact  of 
the  essence  of  the  contract. 

The  plaintiff  claimed:  (1)  repayment  of  the 
1350Z.  and  interest ;  (2)  payment  of  his  eipens« 
of  investigating  the  title;  (3)  a  lien,  and  other 
i-elief. 

The  defendant  denied  most  of  the  plaintiffs 
allegations,  and  said  that  the  claim  of  Enfts 
representatives  to  the  trade  machinery  was  aa 
unsustainable  and  unreal  claim.  He  also  alleged 
that  the  plaintiff  entered  into  the  agreement  for 
sale  with  full  knowledge  and  after  disclosure  by 
the  defendant  of  the  objections  to  title  relied  on 
by  the  plaintiff. 

The  defendant  coimter-claimed  for  specific  per- 
formance of  the  agreement  without  compensation. 
or,  in  the  alternative,  with  compensation,  and  for 
other  relief. 

The  case  was  argued  before  Romer,  J.  on  tae 
19th  and  20th  Nov.  1894. 

Neville,  Q.C.  and  B.  F.  Norton  for  the  plaintilt. 
—A  vendor  has  no  right  to  keep  a  purchageriB 
suspense  while  the  vendor  is  negotiating  »ith 
another  purchaser. 

Hophinton,  Q.C.  and  Sargant  for  the  defends^ 
— The  correspondence,  which  went  on  after  "» 
expiration  of  seven  days  from  the  defendant*  | 
letter  of  the  7th  March,  shows  that  neither  pM^ 
regarded  the  contract  as  i-escinded.  The  defan 
dant  was  anxious  to  avoid  litigation,  and,  ^n* 
that  view,  was  endeavouring  to  find  a  purchaser 
who  would  relieve  the  plaintiff,  the  originaJ  par- 
chaser,  of  hie  bargain.  No  injury  was  done  to 
the  plaintiff  by  such  endeavours.  Time  was  w» 
of  the  essence  of  the  contract  here : 

Patrici  V.  Xilner,  86  L.  T.  Bep.  738  ;  2  C.  P.  Wr. 
342. 
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Upon  the  authorities,  in  order  to  entitle  the  pur- 
chaser to  rescission,  there  must  be  either  an 
absolute  refusal  by  the  vendor  to  complete,  or  else 
an  act  done  which  puts  it  out  of  his  power  to 
complete.  The  contract  hei-e  was  not  put  an  end 
to  unless  there  was  either  on  absolute  refusal  hj 
the  vendor  to  complete,  or  a  binding  contract 
witii  someone  else. 

Neville,  Q.C.  in  reply. 

Cur.  adv.  vult. 

Dee.  3. — Bomeb,  J. — ^In  this  case  I  think  the 
plaintiff  is  entitled  to  relief,  having  regard  to  the 
conduct  on  the  side  of  the  defendant  in  relation 
to  the  contract  which  I  am  about  to  describe; 
and  this  renders  it  unnecessary  for  me  to  consider 
the  other  points  raised  by  the  plaintiff.  That 
conduct,  in  my  opinion,  was  not  proper  or  fair, 
and  entitled  the  plaintiff,  when  he  issued  his  writ, 
to  treat  the  contract  as  rescinded,  and  to  have  the 
deposit  returned  to  him.  At  the  beginning  of  the 
correspondence,  to  which  I  shall  refer,  the  plain- 
tiff as  purchaser  had  made  certain  requisitions  on 
title,  which  I  need  not  go  into  beyond  saying  that 
they  raised  serious  and  substantial  questions,  and 
the  time  fixed  for  completion  (the  24th  March) 
was  fast  approaching.  On  the  7th  March  the 
defendant's  solicitors  wrote  to  the  plaintiff's  soli- 
citors, and  gave  formal  notice,  nnder  clause  3  of 
the  conti-act,  that  the  vendor  was  unwilling  to 
remove  or  comply  with,  and  calling  upon  the  pur- 
chaser to  withdraw,  the  requisitions  in  question. 
On  the  9th  a  reply  is  sent,  in  substance  refusing 
to  withdraw  the  requisitions,  and  at  the  expira- 
tion of  the  seven  days  mentioned  in  clause  3, 
the  vendor  was  in  the  position  of  being 
able  by  giving  formal  notice  to  determine  the 
contract.  The  purchaser  under  the  circumstances 
naturally  supposed  that  such  a  notice  would  be 
promptly  sent,  and  the  vendor's  power  to  rescind 
be  speedily  exercised.  That  power  was  a  for- 
midaole  weapon  in  the  vendor's  nands,  and  he  was 
bound  to  exercise  the  rights  given  to  him  by 
clause  3  fairly,  and  to  determine  promptly  whether 
he  would  exercise  the  power  or  not.  He  was  not 
entitled  to  take  advantage  of  his  position,  and  to 
leave  the  purchaser  in  ignorance  whether  the 
contract  was  to  be  treated  as  rescinded  or  not. 
He  certainly  was  not  entitled  intentionally  to 
delay  decidiiig  whether  the  contract  was  to  be 
gone  on  with  or  not,  and  still  less  was  he  entitled 
to  use  that  delay  for  his  own  purposes  in  trying 
to  effect  another  and  more  beneficial  contract 
with  a  third  pei-son  for  sale  of  the  property  to 
that  third  person.  I  need  not  point  out  the  hard- 
ship upon  the  purchaser  of  allowing  the  vendor  to 
play  foBt  and  loose  with  him  in  such  a  matter. 
The  purchaser  would  not  know  whether  he  was  to 
get  ready  for  completion  or  not — whether  his 
requimtions  would  be  further  answered,  or  how 
they  were  to  be  dealt  with,  or  what  step  he  should 
take,  and  this  at  a  time  when  the  day  fixed  for 
completion  was  close  at  hand,  and  he  might  be 
held  liable  under  the  contract  to  pay  interest  on 
his  purchase  money  if  the  contract  was  not  com- 
pleted on  the  day  fixed.  Now,  what  did  the 
vendor  do  in  this  case  ?  The  correspondence 
speaks  for  itself,  and  I  need  only  specially  refer 
to  the  most  important  of  the  letters.  Substan- 
tially, what  he  did  wis  this  (and  of  course  in 
speaking  of  the  vendor  I  am  referring  to  what  he 
did  by  the  solicitor  who  attended  to  this  matter 
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on  behalf  of  the  firm  who  acted  as  the  defen- 
dant's solicitoi's  and  agente) :  the  vendor  inten> 
tionally  delayed  informing  the  purchaser  whether 
the  contract  was  to  go  on  or  not,  and  he  used  the 
delay  to  try  and  effect  a  more  or  equally  bene- 
ficial contract  with  a  client  of  Messrs.  Emanuel 
and  Simmonds  for  sale  of  the  property  to  that 
client.  I  infer  that  it  was  intended  on  behalf  of 
the  vendor,  it  he  could  effect  such  new  contract, 
to  exercise  his  power  and  rescind  the  contract 
with  the  plaintiff!  And  I  fear  it  was  also  intended 
on  his  behalf,  if  such  new  contract  could  not  be 
finally  made,  to  turn  round  and  say  to  the  plain- 
tiff that  the  vendor  always  contemplated  carrying 
out  the  contract,  and  that  therefore  the  old  con- 
tract was  still  binding.  In  fact,  he  tried  to  play 
fast  and  loose  with  the  plaintiff.  The  plaintiff 
was  not  made  aware  of  what  the  defendant  waar 
doing  with  respect  to  the  client  of  Messrs. 
Emanuel  and  Simmonds ;  but  the  defendant 
cannot  obtain  any  advantage  because  he  concealed 
what  he  was  doing  from  the  plaintiff.  The 
plaintiff,  fortunately  tor  him,  notwiuistanding  the- 
concealment,  apparently  could  see  he  was  being 
trifled  with,  and  the  sevfin  days  having  expired, 
he,  on  the  15th,  wrote  a  very  proper  letter  asking- 
the  vendor  whether  he  was  going  to  rescind  the 
contract  or  not,  and  if  he  was  not,  then  to  proceed 
with  the  plaintiff's  requisitions.  Now,  even  before 
the  expiration  of  the  seven  days,  namely,  as  early 
as  the  9tb,  the  defendant's  solicitor  had  been 
negotiating  with  Messrs.  Emanuel  and  Simmonds 
for  a  sale  of  the  property  to  their  client,  and  on 
the  15th  he  had  sent  to  them  a  draft  form  of 
contract  for  their  client  to  accept,  and  stated  in 
his  letter  of  that  date  that  on  certain  terms  the 
vendor  would  be  willing  to  sell  the  property  to  the 
client  in  the  event  of  tne  vendor  being  entitied  to 
determine  the  existing  contract,  an  event  which 
of  course  happened  at  the  end  of  the  seven  days ; 
and  on  the  same  day  (the  15th),  as  the  negotiations 
were  still  proceeding  with  Emanuel  and  Simmonds, 
the  vendor's  solicitor  replied  to  the  letter  of  the 
purchaser's  solicitors  of  the  9th,  by  asking  for  a 
delay  to  the  end  of  the  week,  as  if  for  the  purpose 
of  further  considering  the  purchaser's  requisitions ; 
but,  in  reality  (as  I  conclude)  for  the  purpose  of 
arranging  a  binding  contract  with  Emanuel  and 
Simmonds'  client.  The  purchaser's  solicitors 
write  again  on  the  16th,  pointing  out  the  embar- 
rassing position  in  which  their  ment  was  placed, 
and  stating  that  they  relied  on  hearing  from  the 
vendor's  solicitor  definitely  by  the  following  day, 
as  promised.  On  the  17tn  the  vendor's  soucitor 
urges  Emanuel  and  Simmonds  to  complete  the 
agreement  with  their  client  the  following  Monday 
or  Tuesday,  and  on  the  same  day  he  writes  to  the 
purchaser's  solicitors,  asking  for  time,  and  steting 
Be  will  write  finally  on  the  following  Monday  or 
Tuesday  whether  the  contract  is  to  go  on  or  not— 
clearly  a  letter  written  for  the  purpose  of  getting 
time  to  arrange  with  Emanuel  and  Simmonds. 
The  new  contract  with  Emanuel  and  Simmonds' 
client  cannot,  however,  be  finally  arranged  as 
soon  as  expected  by  the  vendor's  solicitor,  and  on 
the  19th  the  purchaser's  solicitors,  tired  of  being 
longer  trifled  with,  write  to  rescind  the  contract 
and  demand  back  the  deposit.  Now,  I  need  not 
pause  to  consider  what  would  have  been  the 
position  if  even  then  the  vendor  had  promptly  re- 
plied by  saying  the  contract  was  to  go  on  ;  for  the 
matter  does  not  rest  there.     The  vendor  still 


Digitized  by  LjOOQ  IC 


81&-Vol.  LXXIJ 


THE  LAW  TIMES. 


[F«b.M,lK. 


Ok.  Dit.]  Assess.  Com.  of  Holtvtell  Union  «.  Halktk  Dist.  Mines  Dbain.  Co.  [H.orL 


delajB  giving  a  decision  while  he  proaecTites  the 
negotiations  with  Emanuel  and  Simmonds,  and' 
on  the  2l8t  the  purchaser's  solicitors  write  sajing 
that,  as  they  have  not  heard  finally  from   the 
vendor  as  promised  by  the  letter  of  the  17th,  they 
must  issue  a  writ.    Still  only  dilatoiy  letters  are 
sent  to  the  purchaser  by  the  vendor's  solicitors, 
and  the  day  fixed  for  completion  comes  and  goes, 
and  the  vendor  is  not  on  that  day  determine  or 
prepared  to  regard  the  contract  as  one  that  is  to 
be  carried  out,  and  is  not  ready  to  complete.     On 
the  29th  the  writ  in  this  action  is  issued,  and  then, 
as  the  negotiations  with  Emanuel  and  Simmonds 
had  not  resulted  in  a  binding  contract  with  their 
client,  on  the  30th  March  the  vendor's  solicitor 
writes  a  letter  suggesting  an  arrangement  with 
the  ^nrohaser,  and  trying  to  treat  the  contract  as 
still  in  force — a  position  which  the  purchaser  natu- 
rally refuses  to  accept.    It  appears  to  me  that, 
nnder  these  circumstances,  at  the  date  of  the 
writ  the  defendant  was  not  entitled  to  treat  his 
contract  with  the  plaintiff  as  still  in  force,  and 
that  to  allow  him  to  do  so  would  be  to  lend  the 
sanction  of  the  court   to  tricky  dealing   on  his 
part.     How  can  he  be  heard  to  say  that  he  re- 
garded his  contract  with  the  plaintiff  as  binding 
at  the  time  when  he  was  offering  and  endeavouring 
behind  the  back  of  the  plaintiff  to  sell  the  same 
property  to  another  person  P    Moreover,  through 
the  wilful  default  of  the  vendor,  the  contract 
oonld  not  be  completed  at  the  time  fixed  for  <x>m- 

fletion;  and,  though  in  this  case  time  could  not 
e  said  within  the  authorities  strictly  to  be  of  tiie 
essence  of  the  contract,  yet  I  think  even  in  such  a 
case  a  vendor  cannot  be  allowed  wilfully  and  for 
his  own  purposes  outside  the  contract  to  prevent 
completion  on  the  day  fixed,  and  then  to  say  that 
the  delay  was  not  essential,  and  that  he  ought  to 
be  allowed  to  complete  at  such  later  time  as  might 
be  convenient  to  him.    I  think  a  vendor  is  in  every 
case  bound  to  exert  himself  in  good  faith  and 
with  due  diligence,  so  that  the  contract  may  so 
far  as  he  is  concerned  be  carried  out  at  the  day 
fixed  for  completion.    And  if  he  has  shown  (as  I 
think  the  vendor  has  shown  here)  want  of  good 
faith  and  of  due  diligence,  he  cannot  properly  say 
that  at  the  date  fixed  for  completion  ne  was  able, 
i-eady,  and  willing  to  carry  out  the  contract  on  his 
part.    It  is  said  that  in  this  case  what  the  plaintiff 
was  entitled  to  do  when  the  defendant  refused  or 
neglected  to  say  whether  he  would  determine  the 
contract  or  go  on  with  it,  was  to  wait  a  reasonable 
time  and  then  say  that  the  contract  could  not  be 
rescinded.    No  doubt  the  plaintiff  had  that  right ; 
bat,  under  the  circumstajiceB  of  this  case,  was 
that  his  only  right  ?  For  the  reasons  herein  stated, 
I  think  not.    I  think  he  was  also  entitled  to  say 
that  the  defendant  could  not  on  his  side  play  fast 
and  loose  with  the  contract,  and  yet  hold  the 
plaintiff  bound  on  his  part.     If  the  plaintiff  had 
been  informed  (and  he  is  not  in  a  worse  position 
than  he  would  have  been  had  he  been  informed) 
of  what  was  going  on — of  the  defendant  offering 
the  property  for  raJe  elsewhere,  and  intending  to 
send  the  formal  notice  to  rescind,  if  anch  other 
sale  could  be   effected,  then  he  would,  in  my 
opinion,  also  be  entitled  to  say  (as  he  did)  that  the 
contract  was  no  longer  binding  on  him,  and  the 
deposit  must  be  returned.     The  defendant  could 
not  be  in  a  better  position  than  if  he  had  promptly 
sent  the  notice  to  rescind  which  in  fairness  he 
ought  to  have  sent  when  he  began  to  try  and  sell 


the  proper(7  away  from  the  plaintiff.  I  Vtai, 
therefore,  that  the  deposit  must  be  Tetutnedto 
the  plaintiff,  and  the  counter-claim  diamiBad, 
and  the  defendant  must  pay  the  costs  of  the  xtion 
and  counter-claim.  But  I  do  not  think  tliedefai- 
dant  ought  to  be  put  in  a  worse  poffltion  ilus  if 
he  had  sent  the  notice  to  rescind ;  and  I  thenfore 
only  order  the  defendant  to  pay  interest  on  tlit 
deposit  at  4  per  cent,  as  from  the  date  of  tlie  wiit 
and  I  make  no  further  order  in  favonr  of  the 
plaintiff  as  to  payment  of  his  expenaei,  or  as  to  a 
lien  on  the  property ;  and  the  plaintiff  mnst  lebui 
to  the  vendor  all  abstracts  and  papers  ddivwd 
to  him  or  his  solicitora  by,  or  on  behalf  of,  the 
vendor. 

Solicitors  for  the  plaintiff,  WiUcinton,  S(ndiU, 
and  Wilkinson. 

Solicitors  for  the  defendant,  Paines,  Blyfk,iai 
Huxtable. 


fiotat  of  i^orHs* 

Nov.  19,  20,  22.  and  Dee.  17, 1894. 
(Before  the  LoBD  Chancellob  (Herschell),Loid8 

Macnaqhten  and  Davet.) 
Assessment  Committee  of  Hoi.twell  ITnoH 

AND    CHUBCffWAEDENS,    &C.,    OF   NoETHOPf. 

Halkyn  District  Mines  Dbainage  Co>- 

PANT. 

Assessment  Committee  of  Holtwell  Ukios 
AND  Chcbchwabdens,  &c.,  OP  Halkth  f. 
Halkyn  District  Mines  Dbainage  Cox- 
pant,  (o) 

ON  APPEAL  FBOM  THE  COUBT  OF  APPEAL  15 
ENGLAND. 

Poor  rate  —  Liability  to  rate  —  TunTuk  o»i 
drainage  works — Exclusive  occupation — Si*- 
rnent — Halkyn  District  Mines  Drainage  M 
1875  (38  Vict.  c.  Iviii.). 

Land  may  be  occupied  for  the  purpose  of  and  i« 
conneetton  with  the  enjoyment  of  an  easemai 
in  such  a  manner  as  to  inake  the  occupier  Hahk 
to  be  rated. 

Exclusive  occupation  for  the  purpose  of  nrfi«f 
does  not  mean  that  no  other  person  has  any  riyW 
on  the  property,  if  such  joint  occupation  is  ni- 
ordinate  and  subject  to  the  regulation  and  eoninl 
of  the  person  rated. 

By  a  private  Act  the  respondents  were  empoaerei 
to  purchase  or  lease  a  tunnel  and  an  open  etit  or 
watercourse,whieh  a  landoumer  had  made  for  ikt 
purpose  of  draining  mines  on  his  land,  or  «» 
easement  or  right  of  drainage  through  the  latu- 

By  a  subsequent  deed  the  landoumer  ca»r«yei  fo 
{he  respondents  the  right  to  use  the  tunndt  o"* 
watercourse,  and  to  extend  them,  reserviMOf 
7nineraZg,  and  tlie  right  to  use  (he  ivm/mt  in 
searching  for  minerals,  and  the  use  of  eeriaw 
shafts,  vnth  a  covenant  to  permit  him  to  go  daf* 
and  ineasure  the  tunnels  and  shafts.  The  'yV'''. 
dents  put  iron  tubbing  and  brick  arches  inpii^ 
of  the  tunnel,  and  allowed  a  tramway  to  beuii 
down  in  it. 
Held  (reversing  the  judgment  of  the  court  bde»\ 
that  the  respondent  had  such  an  oeeupaHi*  ^ 
the  tunnel  and  watercourse  as  to  make  tt«* 
liable  to  be  rated  in  respect  thereof. 

(a)  Beported  bj  C.  E.  ItUJiMS,  Eiq.,  Barristar«>-I'*- 
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These  were  twa  consolidated  appeals  from  a 
jn%ment  of  the  Court  of  Appeal  (Lord  Esher, 
M.B.,  Lopes  and  Ear,  L.JJ.).  reported  in  69  L.  T. 
Bep.  705,  who  had  reversed  a  decision  of  the 
Qneen's  Bench  Division  (Mathewand  Collins,  J  J.), 
reported  in  69  L.  T.  Bep.  112,  upon  a  case  stated 
by  the  Court  of  Quarter  Sessions  for  the  county 
of  Flint. 

The  respondents  were  the  occupiers  of  a  tunnel 
called  the  Halkyn  Deep  Level,  in  the  county  of 
Flint,  formed  for  the  purpose  of  draining  certaiii 
mines,  the  owners  of  which  paid  them  royalties 
in  respect  of  such  drainage,  and  the  question 
raised  by  the  appeals,  was  whether  the  respon- 
dents were  liable  to  be  rated  in  respect  of  the 
tunnel  in  proportion  to  the  net  profits  they  derived 
from  it. 

The  facts  and  the  sections  of  the  respondents' 
private  Act  (38  Yict.  c.  Iviii.),  and  the  material 

?arts  of  a  deed  made  between  them  and  the 
>uke  of  Westminster,  in  1882,  upon  which  the 
case  turned,  are  set  out  in  the  report  in  the 
court  below,  where  the  special  case  is  printed 
at  length,  and  in  the  judgment  of  their  Lord- 
ships. 

Sir  S.  James,  Q.O.,  Balfour  Browne,  Q.C.,  and 
Honoratus  Lloyd,  for  the  appellants,  argued  that, 
under  the  deed  of  Dec.  1882,  the  respondents  had 
an  exclusive  occupation  which  made  them  liable 
to  be  rated.  It  is  said  on  the  other  side  that  they 
only  have  an  easement,  but  the  language  of  the 
deed  goes  further  than  a  mere  grant  of  an  ease- 
ment. [The  LoBB  Chancellob  referred  to 
Attorney-General  v.  Emerson  (65  L.  T.  Bep.  664; 
(1891)  A.  C.  649)  as  to  the  effect  of  permanent 
erections  on  the  soil  as  evidence  of  ownership 
rather  than  of  an  easement.]  In  the  case  of  an 
easement  there  must  be  a  dominant  tenement, 
which  does  not  exist  here.    They  cited 

PimUco  Tramaay  Company  v.  Qreenvnch,  29  L.  T. 

Bep.  605  ;  L.  Bep.  9  Q.  B.  9 ; 
Lancashire  Telephone  Company  v.  Overseers  of  Man- 
chester, 52  L.  T.  Bep.  793 ;  14  Q.  B.  Div.  267  ; 
R.  V.  Chelsea  Watervcorhs   Company,  5  B.  &  Ad. 

156; 
Talargoch    Lead  Mining   Company  v,  8t.  Ataph 

Vnion,  18  L.  T.  Bep.  711 ;  L.  Bep.  3  Q.  B.  478  ; 
Cmy  v.  Bristovi,  36  L.  T.  Bep.  594 ;  2  App.  Cas. 

262; 
Doncaster    Union  v.  Manchester,    Sheffield,    and 

Lineohuhire  BaiVmay  Company,  71  L.  T.  Bep. 

585; 
Badger  v.  South    Torlcshire    Railway    Company, 

IE.  «E.  347; 
Mayor  of  Southport  v.  Ormskirlc  Vnion,  69  L.  T. 

Bep.  852;  (1894)  1  Q.  B.  196 ; 
Metropolitan  Railway  Company  v.  Fowler,  69  L.  T. 

Bep.  390;  (1893)  A.  C.  416. 

Sir  B.  Webster,  Q.C.,  Bosangniet,  Q.C.,  and 
F.  Marshall,  Q.C.,  for  the  respondents,  contended 
that  they  had,  on  the  wording  of  the  deed, 
only  an  easement,  and  no  exclusive  occupation. 
See 

Roads  V.  Overseers  of  Tnimpington,  23  L.  T.  Bep. 
821 ;  L.  Bep.  6  Q.  B.  56, 

The  Duke  of  Westminster  has  not  parted  with 
the  occupation,  so  as  to  be  able  to  say  that  he  is 
not  rateable  in  respect  of  it.  He  has  only 
g^ranted  a  ri^t  to  the  passage  of  water  through 
the  drain.  The  cases  relied  upon  on  the  other 
aide  are  distinguishable    upon  the  facts.      The 


respondents  here  are  not  ^e  facto  in  possession. 
See 

London   and  North-Westem  Railway  Company  v. 

Budcmaster,  31  L.  T.  Bep.  835  ;  L.  Bep.  10  Q.  B. 

70  ;  on  appeal,  33  L.  T.  Bep.  329  ;  L.  Bep.  10  Q.  B. 

,     444; 

Wafkins  v.  MUton-next-Gravesend,   18  L.  T.  Bep. 

601 ;  L.  Bep.  3  Q.  B.  350 ; 
Electric  Telegraph  Company  v.  Overseers  of  Salford, 
11  Ex.  181;  24  L.  J.  146,  M.  C. 

[Lord  Datet  referred  to  Bochdale  Canal  Com- 
pany V.  Brewster,  71 L.  T.  Bep.  243 ;  (1894)  2  Q.  B. 

Balfour  Browne,  Q.C.  in  reply. — The  duke  has 
parted  with  everything  except  a  right  to  minerals, 
and  the  respondente  have  an  occupation  of  the 
ground  for  all  purposes.  An  exclusive  occupa- 
tion is  not  necessary.  WtUhins  v.  MiUon-naet- 
Gravesend  was  overruled  by  Cory  v.  Bristow 
{ubi  sup.). 

At  the  conclusion  of  the  argiunente  their  Lord- 
ships took  time  to  consider  their  judgment. 

Dee.  17. — ^Their  Lordships  gave  judgment  as 
follows : — 

The  Lord  Ghancellok  (Herschell). —  My 
Ldrds:  By  an  Act  passed  in  the  year  1875  the 
Halkyn  District  Mines  Drainage  Company  was 
incorporated.  By  sect.  6  they  were  empowered 
to  make  and  maintain  certain  tunnels  described 
in  the  deposited  plans  and  sections,  and  to  enter 
upon,  take,  and  use,  or  at  their  option  to  pur- 
chase, and  take  an  easement  in,  through,  over,  or 
under,  or  right  of  using  such  of  the  lands  de- 
scribed as  might  be  required  for  that  purpose.  By 
sect.  7  the  company  were  empowered  to  purchase 
or  lease  a  tunnel — ^known  as  the  Etalkyn  Deep 
Level — and  also  an  existing  open  cut  or  water- 
course, or  an  easement,  in,  through,  or  over,  or 
right  of  drain^e  through,  or  other  right  o£  using 
the  same.  In  iSie  event  of  the  company  acquiring 
the  Halkyn  Deep  Level  and  existing  cut,  or  any 
such  easement  or  right,  power  was  given  to 
cleanse,  deepen,  widen,  straighten,  enlarge,  divert, 
or  improve  the  same.  On  the  14th  Dec.  1882  a 
deed  of  grant  was  made  by  the  Duke  of  West- 
minster to  the  Halkyn  District  Mines  Drainage 
Company,  with  the  view  of  carrying  out  the  object 
of  the  Act.  I  shall  have  presently  to  examine  care- 
fully the  terms  of  this  grant,  as  1  think  the 
decision  of  this  case  turns  almost  entirely  upon 
what  was  ite  nature  and  effect.  Whilst  the  nego- 
tiations for  the  deed  were  proceeding,  the  respon- 
dent company  had  constructed  a  portion  of  th6 
tunnel  or  level,  and  since  the  execution  of  the 
deed  they  have  continued  the  tunnel  or  level  for 
some  distance  further.  They  have  also  deepened 
the  open  cut,  and  built  up  the  sides  of  it  to  pre- 
vent the  loose  ground  of  the  hillside  from  slipping 
into  it.  They  have  also  substantially  and  perma- 
nently repaired  the  tunnel.  In  carrying  out  the 
works  they  placed  in  the  tunnel  a  quantity  of  iron 
tubbing  of  oval  shape  about  five  feet  high,  and, 
as  to  part  thereof,  arched  the  same  over  with  fire 
bricks,  and  in  other  wayB  supported  the  roof. 
Under  these  circumstances,  the  question  arose 
whether  the  respondent  company  were  liable  to 
be  rated  as  occupiers  of  the  tunnels  and  open  cut 
to  which  I  have  referred.  The  Court  of  Quarter 
Sessions  held  that  they  were  so  liable,  subject  to 
a  case  which  they  stated  for  the  opinion  of  the 
Queen's  Bench  Division.     Mathew  and  Collins, 
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JJ.  were  of  opinioii  that  the  decision  of  the 
gesaiona  was  right.  On  appeal  this  decision  was 
reveraed.  The  Court  of  Appeal  were  of  opinion 
that  Had  effect  of  the  deed  was  to  oonvej  to  the 
respondent  company  an  eaaement  only.  If  this 
▼iew  be  correct,  I  think  there  can  be  no  donbt 
that  the  conclnsion  that  the  respondent  company^ 
are  not  rateable  necessarilr  followed.  In  the 
Court  of  Appeal  it  was.  I  gather,  argned  on 
behalf  of  the  present  appellants  that  the  owner- 
ship of  the  tumiel  was  by  the  deed  of  erant  oon- 
-veyed  to  them.  In  consequence,  probably,  of  the 
line  of  argument  adopted,  the  case  appears  to  have 
been  treated  by  the  learned  judges  as  one  in  which 
the  only  alternative  views  were  ownership  or  ease- 
ment. I  do  not  think  that  this  is  so.  No  doubt, 
if  it  could  be  shown  that  the  res^ndent  company 
were  the  owners  of  the  tunnel,  this  would  negative 
the  idea  of  their  being  entitled  merely  to  an  ease- 
ment, and  being  owners  they  would,  prima  facie, 
be  the  occupiers;  they  woul^  be  so  regarded 
Tinless  the  occupation  were  shown  to  be  in  some 
one  else.  But  even  if  it  be  established  that  on 
the  true  construction  of  the  deed  they  are  not 
owners,  it  does  not  follow  that  they  were  possessed 
of  an  easement  only  and  were  not  occupiers. 
There  may  be  occupation  without  even  the 
existence  of  the  relation  of  tenant  towards  the 
owner  of  the  property.  And  I  think  land  may  be 
occupied  for  the  purpose  of  and  in  connection 
with  the  enjoyment  of  an  easement  in  such  a 
manner  as  to  make  the  person  so  occupying  liable 
to  be  rated.  I  will  refer  later  on  to  the  authorities 
which  appear  to  me  to  support  this  view.  I  turn 
now  to  a  consideration  of  the  terms  of  the  grant. 
It  grants,  first,  "  aU  such  easements  in  and  through 
ana  right  of  drainage  through  and  other  and 
exclusive  rights  of  nsmg  (but  subject  nevertheless 
and  except  and  reserving  as  hereinafter  mentioned) 
the  Halkyn  Deep  Level  hereinbefore  described 
and  shown  on  the  said  plan  by  the  colours  black 
and  pink  as  ma^  be  necessary  or  convenient  for 
the  puipoees  of  the  said  Act  or  of  the  said 
company's  undertaking  or  any  of  such  purposes 
together  with  power  from  time  to  time  to  uphold, 
maintain,  cleanse,  repair,  scour,  deepen,  widen, 
straighten,  alter,  enlarge,  divert,  and  improve  the 
said  Halkyn  Deep  Level,  when  and  to  such  extent 
as  may  be  necessary  or  convenient  for  the  purposes 
of  the  said  Act  or  of  the  said  company's  under- 
taking." It  further  grants  "  full  right  and  liberty 
at  any  time  and  from  time  to  time  hereafter  to 
make,  form,  construct,  maintain,  and  exclusively 
use  (but  subject  nevertheless  and  except  and 
reserving  ae  hereinafter  mentioned)  imder  or 
through  any  land  within  the  said  area  No.  1,  of 
which  the  said  duke  is  legal  tenant  for  his  own 
life,  or  of  or  to  which  he  Is  seised  or  entitled 
for  any  greater  estate,  tunnels  in  continuation 
of  or  in  connection  with  the  said  Halkyn 
Deep  Level  as  now  existing  and  shown  on 
the  said  plan  by  the  colours  black  and  pink, 
the  limit  of  which  land  towards  the  south  is 
shown  by  a  line  on  the  said  plan,  and  to 
make,  construct,  execute,  and  do  all  such  works 
and  things  as  shall  be  necessary  or  convenient  for 
that  purpose."  Then  follow  the  words,  "  and  such 
easements,"  &c.,  in  precisely  the  same  terms  as  in 
the  first  grant.  It  will  be  seen  that  both  these 
grants  are  made  subject  to,  and  there  is  excepted 
and  reserved  from  them,  what  is  afterwards  men- 
tioned.   These  exceptions  and  i-eservations  seem 


to  me  to  throw  much  light  opoa  the  effect  of  tic 
grant,  and  upon  the  question  whether  all  that 
passed  by  it  to  the  drainage  company  was  a  mere 
easement.  In  the  first  {uiaoe,  there  is  exo^ited 
and  reserved  to  the  duke  "  all  lead  and  lead  on 
which  in  making  or  extending  the  tminela  and 
works  shall  be  found  discovered  or  gotten."  Not 
there  is  reserved  to  the  duke  and  his  aasigni  "the 
right  to  use  the  Halkyn  Deep  Level  and  ilit 
timnels  to  be  made  by  the  dramage  company  to 
be  made  as  aforesaid  for  searching  for  and  working 
the  mines  and  beds  of  lead,  lead  ore  and  h\eu& 
which  can  conveniently  be  sought  for,  obtuned. 
and  gotten  by  communications  with  or  oilienriK 
by  means  of  the  said  Halkyn  Deep  Level  and 
tunnels,  or  any  of  them  respectively,  or  any  put 
or  parts  thereof  respectively,  and  for  remoTing 
through  or  by  means  of  the  said  Halkyn  Deep 
Level  and  tunnels,  or  any  of  them  respeciavdj, 
or  any  part  or  parts  thereof  respectively.  «i^ 
through  or  by  means  of  any  shafts,  levels,  and 
drifts,  in  use  by  the  said  company,  all  lead,  lead 
ore,  and  blende,  which  may  be  so  obtained  and 
gotten,  and  all  debris  and  waste  materials  neces- 
sary or  convenient  to  be  removed  in  seandiiiig  {or. 
obtaining,  and  getting  such  lead,  lead  ore,  and 
blende."  If  all  that  was  intended  to  be  granted 
was  an  easement  to  allow  the  drainage  water  to 
pass  along  the  tunnels,  and  the  possession  of  the 
tunnels  remained  in  the  duke  (which  is  the  hjpo- 
thesis  contended  for  by  the  i-espondents),  it  it 
difficult  to  understand  how  these  nghto,  which  the 
duke  was  to  have  in  relation  to  the  tunnels,  were 
treated  as  exceptions  and  reservations  out  of  and 
from  the  grant  to  the  drainage  company,  and 
were  conferred  upon  the  duke  in  the  maimer  in 
which  they  have  been  by  the  deed.  And  the 
matter  does  not  stop  there,  because  in  a  sahee- 
quent  part  of  the  deed  there  is  a  covenant  by  tlie 
drainage  company,  in  the  following  terms  ^— 
"And  also  will  from  time  to  time  and  at  aD 
reasonable  times  permit  and  suffer  the  said  dnle 
and  his  assigns  or  the  owner  or  owners  for  the 
time  being  of  the  lands  shown  on  the  said  plan 
of  which  the  said  duke  is  legal  tenant  for  his  on 
life,  or  of  or  to  which  he  is  seised  or  entitled  for 
any  greater  estete,  and  his  and  their  agents  and 
surveyors,  to  go  down,  dial,  and  measure  all  and 
every  or  any  of  the  said  Halkyn  Deep  Levd 
and  tunnels,  and  shafte  and  other  worka  of  the 
said  company  at  all  convenient  times,  and  for  that 
purpose  to  make  use  of  all  machinery  in  and 
about  such  works,  he  or  they  not  unneoessarilj 
obstructing  or  interfering  with  the  user  of  the 
said  level,  tunnels,  shafte,  and  works,  for  the 
purpose  of  the  said  company's  undertaking,  or 
obstructing  or  hindering  further  than  need  shall 
absolutely  require  the  said  company,  their  saooee- 
sors  or  assigns,  or  their  servants,  in  the  proaeca- 
tion  of  any  of  their  works  or  operations."  If  tl>* 
company  were  to  have  an  easement  only,  and  *«« 
not  to  M  in  possession  of  the  tunnels  and  works 
which  they  constructed,  and  the  duke  was  to 
remain  in  possession  of  them,  it  is  difficult  to 
understand  why  a  covenant  should  be  takai  to 
"  permit  and  suffer  the  duke  to  go  down  dial  and 
measure  the  tunnels  and  shafte.  It  is  txne  that 
the  first  grant  confei-s  such  exclusive  rights  of 
usine  the  level  as  may  be  necessary  or  convenient 
for  tiie  pui-poses  of  tne  Act,  but  they  have  power 
to  enlarge  and  divert  the  level,  and  for  that 
purpose  to  enter  upon  the  duke's  lands  whiea 
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adjoin  or  are  near  to  the  level.    With  regard  to 
the  new  tunnel,  as  I  have  already  shown,  in  addi- 
tion to  the  grant  of   easements   and  exclusive 
rights,  full  right  is  given  to  make  and  exclusively 
nse  the  tmmels,  snoject  only  to  the  exception  or 
reservation  in  the  duke's  favour.    The  exceptions 
are  followed  by  a  proviso  "  that  the  rights  under 
the  exceptions  and  reservations  hereinbefore  con- 
tained shall  not  be  used  or  exercised  so  as  to 
obstruct,  hinder,  delay,  or  interfere  with  the  prose- 
cution by  the  said  company  of  any  worKs  or 
operations  of  the  said  company  under  the  autho- 
rity of  these  presents,  or  for  the  purposes  of  the 
said  Act,  or  of  the  said  oompany^s  undertaking, 
or  to  the  damage,  injury,  or  prejudice  of  the  said 
level,  tunnels,  and  sharts,  or  any  other  works  of 
the  said  company,  or  so  as  to  obstruct  or  interfere 
with  the  free  flow  of  water  through  the  said  level 
or  any  of  the  tunnels  and  levels  of  the  said  com- 
pany, or  with  the  user  for  the  purposes  of  the 
said  Act,  or  of  the  said  company's  undertaking  of 
the  said  level,  or  any  of  the  tunnels,  levels,  and 
works  of  the  said  company."    And  this  is  not  all. 
It  is  also  provided  toat  the  rights  imder  the 
exceptions  and  reservations  contained  in  the  deed 
shall  not  be  exercised  or  exercisable  except  subject 
to  the  provisions  of  the  Act  and  such  byelaws 
allowed  in  manner  provided  by  the  Act  as  shall 
for  the  time  being  be  in  force.    The  Act,  by  sect. 
45,  makes  it  unlawful  for  any  person  without  the 
written  consent  of  the  company  first  had  and 
obtained,  and  then  only  subject  to  such  conditions 
and  regulations  as  should  be  prescribed  by  the 
company  "  to  make  or  form  any  communication 
to  or  with  the  tunnels  and  levels  or  other  works 
of   the  company."    So  that  it  is  clear  that  the 
dake  can  have  no  rights  in  respect  of  the  tunnels 
except  those  expressly  reserved  to  him  by  agree- 
ment in  the  deed  of  grant.    By  sect.  46  of  the 
Act  the  company  are  authorised  to  make  bye-laws 
ior  the  protection  of  their  works,  and  "  for  pre- 
venting the  flow,  escape,  or  percolation  of  water 
1>y  any  means  inconsistent  with  those  prescribed 
or  provided  by  the  company."    It  seems  to  me 
clear,  therefore,  that  with  regard  to  these  timnels 
the  rights  of  the  respondents  are  paramount,  and 
those  of  the  duke  are  subordinate  to  them.  Upon 
a  careful  consideration  of  the  terms  of  the  deed 
of  grant  I  am  unable  to  adopt  the  conclusion  that 
it  conferred  upon  the  respondents  an  easement  or 
-rights  in  the  nature  of  an  easement  only.    I  think 
that  it  gave  them  the  possession  of  the  tunnels  of 
■which  they  thus  have  the  exclusive  use  for  purposes 
of  drainage,  and  that  such  rights  as  remained  in 
the  duke  were  only  those  expressly  resei-ved  to 
liiiu,  and  which  were  subordinate  to  those  possessed 
1^  the  company.    If  the  possession  thus  became 
theirs  it  is  quite  immaterial  to  my  mind  for  the 
present  purpose  whether  they  became  the  owners 
or  not.    Along  the  tunnel  for  a  considerable  dis- 
tance the  companv  have  placed  iron  tubbing ;  in 
parts  they  have  placed  brick  arches ;  it  seems  to 
me  that  in  these  parts  they  occupy  land  pi-ecisely 
in  the  same  sense  as  a  water  company  does  by  ite 
pipes,  or  a  tramway  company  by  its  rails,  or  a 
telephone  company  by  the  supports  for  its  wires. 
As  to  those  parts  of  the  tunnel  which  are  so 
occupied,  I  can  see  no    substantial    distinction 
"between  the  present  case  and  those  in  which  it  has 
1}een  held  that  water  companies,  tramway  com- 
paxiies,  and  telephone  companies,  are   i-ateable. 
Sut  even  as  to  the  part  where  there  is  no  tubbing 


or  arches,  I  think  the  respondents  are  in  posses- 
sion.   They  may  at  any  time  place  such  works  in 
any  parts  of  the  tunnel  that  they  please,  and,  as 
I  have  already  pointed  out,  it  rests  with  them  not 
only  in  the  first  instance  to  determine  the  direction 
of  the  tunnel,  but  at  any  time  they  please  to  divert 
it  and  alter  its  direction.    The  question  whether, 
a  person  is  an  occupier  or  not  within  the  rating 
law  is  a  question  of  fact,  and  does  not  depend 
upon  legeJ  title.     The  person  legally  possessed 
may  not  occupy.    On  the  other  hand,  a  person 
may  be  occupier  either  with  or  without  the  con- 
sent of  the  owner.    In  Bex  x.  The  Chelsea  Water, 
works  Company  (5  B.  &  Ad.  156),  a  water  company 
to  whom  the  Crown  granted  the  right  to  lay 
down  their    pipes  were    held  by  the  Court  of 
King's  Bench  to  be  occupiers  of  land,  and  liable 
to  be  rated.     In  the  case  of  The  Pimlieo,  Jtc, 
Tramway  Company  v.  The  Assessntent  Committe* 
of  the    Greenwich    Union,    (29  L.  T.  Rep.  605; 
L.  Bep.  9  Q.  B.  9),  a  tramway  company  was  held 
liable  in  respect  of  the  occupation  of  the  road  by 
their  tramways.     They   were  certainly  not  the 
owners  of  any  part  of  the  road ;  they  were  merely 
authorised  to  lay  down  the  rails  thereon.    The 
only  right  which  they  possessed  was  an  exclusive 
right  of  using  those  rails  by  carriages  with  flanged 
wheels  ;  the  public  retained  the  right  to  pass  over 
them,  and  use  them  in  any  other  way ;  the  com- 
pany were,  nevertheless,  held  liable  to  be  rated. 
In  the  case  of  The  Lancashire,  and  Cheshire  Tde- 
phone  Exchange   Company  v.  The    Overseers   of 
Manchester  (52  L.  T.  Eep.  793;  14. 9.  B.  Div. 
267),  a  telephone  oompany  were  held  liable  to  be 
rated  in  respect  of  their  wires  and  poles  where 
the  poles  were  attached  to  the  roofs  or  walls  of 
houses  by  the  permission  of  the  occupier,  who, 
nevertheless,    retained  complete  control  of   the 
building  so  that  the  compaay  could  only  obtain 
access  to  the  mof  by  his  permission.    Lindley, 
L.J.  said,  "  The  distinction  oetween  an  easemont 
of  support   and  the  occupation  of  that  which 
aAords  support  is  often  very  fine.    I  think  the 
telephone  company  occupy  land  in  the  same  sense 
as  many  other  persons  who  have  been  grantees  of 
easements,  and  have  been  held  rateable."    In  the 
present  case,  for  the  reasons  I  have  given,  I  think 
that  the  respondents,  and  not  the  duke,  were  the 
occupiers  of  the  tunnels  and  works  for  rating 
purposes.    It  was  strongly  contended,  on  behalf 
of  the  respondents,  that  they  could  not  be  liable 
to  be  rated,  inasmuch  as  they  were  not  in  exclu- 
sive occupation.     There  are  many  cases  where 
two  perfoas  may  without  impropriety,  be  said  to 
occupy  the  same  land,  and  the  question  has  some- 
times arisen  which  of  them  is  rateable.    Where  u 
person  already  in  possession  has  given  to  another 
possession  of  a  part   of    his   premises,  if  that 
posession  be  not  exclusive  he  does  not  cease  to  be 
liable  to  the  rate,  nor  does  the  other  become  so. 
A  familiar  illustration  of  this  occurs  in  the  case 
of  a  landlord  and  his  lodger.    Both  are  in  a  sense 
in  occupation,  but  the  occupation  of  the  landlord 
is  paramount — that  of  the  lodger,  subordinate. 
In  the  present  case,  in  my  opinion,  on  the  true 
construction  of  the  deed,  the  possession  of  the 
respondents  is  paramount,  and  any  rights  which 
the  duke  has  are  subordinate.    The  respondents 
alone  have  the  right  of  using  the  tunnels  for  the 

I  primary  purpose  for  which  they  have  been  con- 
structed. Tne  duke  has  po  such  right,  and  in  my 
opinion,  the  respondents  are  in  ocqupation  of  the 
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ttmnels  and  works.  A  question  was  raised  with 
regard  to  a  tramway,  wnich  has  been  laid  down 
along  a  part  of  the  tunnel  for  the  punmse  of 
carTTing  minerals  and  other  materials.  It  is  not 
necessary  to  consider  whether  the  occupiers  of 
this  tramway  could  be  separately  rated  in  respect 
of  it.  The  fact  that  its  construction  and  use  is 
permitted  does  not  in  my  judgment  prevent  the 
lespondents  being  in  occupation  of  the  land.  I 
amve  at  the  conclusion  I  have  indicated,  differing 
as  it  does  from  the  Court  of  Appeal,  with  the  less 
hesitation,  inasmuch  as  the  contention  before  them 
appears  to  have  been  on  the  one  side,  that  an 
easement  only  was  granted;  on  the  other,  that  the 
respondents  were  owners  of  the  tunnels  and 
works.  The  view  which  was  presented  to  your 
Lordships  that  the  respondents  might  be  in  occa> 
pation  of  the  land,  even  though  the  put^se  for 
which  it  was  to  be  used  was  in  the  nature  of  an 
easement,  does  not  appear  to  have  been  before 
them.  No  reference  was  made  to  the  works  they 
had  actually  constructed  in  the  tunnels,  or  to  the 
cases  which  I  have  cited  which  seem  to  me  to 
have  so  direct  a  bearing  upon  the  question  to  be 
determined.  I  think  the  judgment  of  the  Court 
of  Appeal  should  be  reversed,  and  the  judgment 
of  the  Queen's  Bench  Division  restored,  and  that 
the  respondents  ^hould  pay  the  costs  here  and  in 
the  courts  below. 

Lord  Macnaohten. — ^My  Lords :  If  it  had  not 
been  common  ground  that  the  possession  of  the 
Halkyn  District  Mines  Drainage  Company  was  in 
comformity  with  their  documentary  title,  it  would, 
I  think,  haVe  been  more  than  doubtful  whether 
the  Court  of  Appeal  were  right  in  treating  the 
question  before  them  as  a  question  of  construc- 
tion. Liability  to  rates  is  not  a  question  of  title. 
The  question  in  each  case  must  be  whether  there 
is,  in  fact,  such  an  occupation  as  according  to  the 
Statute  of  Elizabeth  and  a  course  of  decisions 
which  have  been  recognised  and  established  as 
law  carries  with  it  li£u[>ility  for  rating  purposes. 
Li  the  present  case,  however,  it  is  not  suggested 
on  the  one  hand  that  the  possession  of  the  com- 
pany is  greater,  or  on  the  other  hand  that  it  is  in 
any  respect  less,  than  the  possession  authorised 
by  the  combined  operation  of  the  Act  of  Parlia- 
ment and  the  deed  of  ^rant.  And  therefore,  I 
think,  it  is  sufficient,  as  it  certainly  is  convenient, 
to  limit  the  inquiry  to  the  consideration  of  the 
question  what  were  the  rights  conferred  upon  the 
company,  taking  for  granted  that  whatever  was 
intended  to  be  conferred  has  been  actually 
enjoyed.  But  then  it  is  necessary  to  consider 
both  the  Act  of  Parliament  and  the  deed.  And 
the  Act  is,  I  think,  the  more  important  of  the 
two.  The  learned  judges  of  the  Court  of  Appeal, 
confining  their  attention  to  the  deed  and  scarcely 
noticing  the  Act  of  Parliament,  have  held  that 
nothing  passed  but  a  mere  easement.  If  that  be 
the  true  view  there  is  no  liability  to  rates.  But  I 
cannot  help  thinking  that  the  company  acquired 
much  more  than  a  mere  easement  or  a  mere  right 
of  passage  for  the  water  which  it  was  their  object 
and  their  statutory  duty  to  clear  off.  The  Halkyn 
District  Mines  Drainage  Act  1875  incorporates 
the  company  "for  the  purpose  of  making  and 
maintaining  the  tunnels  or  adit  levels  and  other 
works  therein  mentioned,"  and  it  expressly  autho- 
rises the  company  to  make  use  and  maintain  the 
said  tunnels  or  adit  levels,  with  all  proper  shafts, 
works,  and  conveniences  connected  therewith,  and 


to  enter  upon,  take  and  use,  or  (at  thor  option)  to 
purchase  and  take  an  easement  in,  through,  orcr 
or  under,  or  right  of   using  such  of  the  lands 
delineated  on  the  deposited  plans,  and  desciibed 
in  the  books  of  reference  as  might  be  required  for 
that  purpose.    The  Act  proceeds  to  describe  the 
authorised  tunnels,  one  of  which  was  to  joiii  an 
existing  tunnel  called  the  Halkyn  Deep  LereL 
which  communicated  with  an  open  cut  or  waia- 
course,  running  into  Nant-y-Flint  brook.    The 
Act  then  authorises  the  company  for  the  pnrpoees 
of  the  Act  to  puivhase,  lease  or  otherwise  acquire 
by  compulsion  or  agreement,  the  Halkyn  De^ 
Level  and  the  said  open  cut  or  watercourse,  "or 
an   easement   in,  through,  or  over,  or  right  of 
drainage  through,  or  other  right  of  using  the 
same."  Then  fculows  a  section  which  seems  to  me 
to  have  some  bearing  on  the  question  before  joor 
Lordships.    It  is  sect.  8.    It  authorises  the  com- 
pany in  the  event  of  their  acquiring  the  Balkjii 
Deep  Level  and  the  said  open  cut  or  watercouise, 
"  or  any  such  easement  or  right  as  aforesaid.- 
from  time  to  time  to  deepen,  widen,  alter,  divert 
and  improve  the  same.    It  will  be  observed  th*t 
the    statutory  powers  of   t^e  company  in  this 
respect  are  precisely  the  same,  whether  they  da 
or  do  not  acquire  any  proprietary  right  in  the 
soil.    The  same  observation  applies  to  other  pro- 
visions of  the  Act.    Sect.  45  provides  that  withont 
the  written  consent  of  the  company,  and  then 
only  subject  to  such  conditions  and  regulations 
as  shall  be  prescrit>ed  by  the  company,  no  ocHn- 
munication  shall  be  made  to  or  with  uie  tunnels 
and    levels,    or   other  works  of    the   companj. 
Sect.  46  empowers  the  company  to  make  bye-la«s 
for  the  protection  of  their  works,  for  the  protectico 
of  their  rights  under  the  Act,  and  for  preventJnjr 
the  flow  01  water  by  any  means  inconsistent  with 
those  prescribed  or  provided  by  the  company. 
These  provisions  are  general  and  wholly  indepen- 
dent of  any  question  as  to  the  acqoisitios  by  the 
company  of  any  proprietair  rights  in  the  swL 
It  is  only  necessary  to  add  that  uie  Act  empowen 
the  company  to  make  extensions  to  their  woils 
on  acgmring  by  agreement  such  land  or  gndi 
right  in,  thix>ugh,  or  over  such  land  as  may  he 
required  for  the  purpose,  and  that  in  consideratioB 
of  their  services  the  company  are  authorised  to 
levy  tolls  within  the  drainage  district.    The  posi- 
tion of  the  company  was  therefore  ttssured  by 
the  Act  subject  to  their  acquiring  either  such 
interest  in  the  land,  or  such  rights  in,  through,  cn- 
over   the  land,  as    might  be  required  for  the 
construction  oif   their  works.    For  all  practical 
purposes  the  position  of  the  company  in  regard 
to  tneir  authorised  works  would  be  precisdv  ti» 
same,  whichever  of  the  two  alternatives  might  be 
adopted.    Such  being  the  effect  of  the  Act— the 
company  having  made  some  progress  with  the 
proposed  works — the  Duke  of   Westminster,  who 
was  the  statutory  owner  of  the  land  within  the 
drainage  area,  made  a  grant  to  the  company  on 
the  14th  Dec.  1882.    So  far  as  the  present  ques- 
tion is  concerned  the  company  did  not  acquire 
any  proprietary  intei-est  in  any  part  of  the  land 
which  tney  were  authorised  to  take.     Subject  to 
certain  reservations,  the  effect  of  which  will  be 
considered  presently,  the  duke  granted  to  the 
company  all  such  easements  in  and  throngh,  am 
right  of  drainage  through,  and  other  and  exclnsiTe 
rights  of  using  the  HSlqm  Deep  Level,  tie  open 
cut  or  watercourse,  and  any  tunnels  that  might 
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l>e  constmoted  within  the  draina^  area  in  con- 
-tinuation  of,  or  in  connection  with  the  Halkyn 
Seep  Level  as  might  be  necessary  or  convenient 
ibr  the  purposes  of  the  Act,  or  of  the  company's 
undertaking,  or  any  of  such  purposes.  Now, 
putting  aside  for  a  moment  the  reservations  con- 
tained in  the  deed  of  grant,  can  there  be  any 
donbt  aa  to  the  position  of  the  company  for  rating 
purposes  as  regards  their  authorised  works  ?  The 
numerous  cases  relating  to  gas  companies,  water 
companies,  and  tramways,  put  the  matter  beyond 
qnesbion.  To  borrow  the  language  of  Wightman, 
J.  in  the  case  of  Beg.  v.  Ths  West  Middlesex 
WaierTKorks  Company  (1  E.  &  E.  720),  the  com- 
pany are  de  facto  in  possession  of  the  space  in 
"the  soil  which  their  drainage  works  fill  for  a 
purpose  beneficial  to  themselves,  and  it  is  imma- 
'terial  here,  as  it  was  there,  and  the  company  have 
xto  proprietary  interest  in  the  soiL  I  now  come 
"to  the  reservations  contained  in  the  deed  of  grant. 
They  are  three  in  all.  First  there  is  a  reservation 
of  certain  mineral  substances  which  might  be 
found  in  the  course  of  making  or  extending  the 
•works.  That  reservation  cannot  affect  the  present 
question.  Then  there  is  a  reservation  of  the  use 
of  the  drainage  works  for  the  purpose  of  searching 
for,  and  working  mines  and  oairying  away  ore 
.and  waste  materials.  Lastly,  there  is  a  reserva- 
-tion  of  the  use  of  two  specified  shafts,  the  use  of 
-which  had  been  granted  to  the  company,  and  any 
other  shafts  which  might  be  made  or  used  by  the 
oompany.  The  material  reservation  is  the  second. 
That  reservation,  if  it  were  unqualified  and  un- 
limited as  regards  the  use  of  it,  might  no  doubt 
interfere  with  the  operations  of  the  company. 
Sut  then  we  find  an  expi-ess  proviso  and  declara- 
-tion  to  the  effect  that  the  rights  under  the  reserva- 
-tions  contained  in  the  deed  of  grant,  shall  not  be 
used  so  as  to  interfere  with  the  operations  of  the 
.company  under  the  authority  of  the  deed,  or  for 
"the  purposes  of  the  Act  or  of  the  company's  under- 
-taking,  or  with  the  user  for  the  purposes  of  the 
Act.  or  of  the  company's  undertaking  of  the 
'drainage  works  of  the  company,  and  that  the 
rights  under  the  reservations  contained  in  the 
deed  shall  not  be  exercised  or  exercisable  except 
subject  to  the  provisions  of  the  Act  and  tne 
company's  bye-laws  for  the  time  being  in  force. 
It  is,  therefore,  perfectly  clear  that  fiie  rights 
reserved  by  the  diike  were  intended  to  be,  and  in 
fact  are,  secondary,  inferior,  and  subordinate  to  the 
rights  of  the  company  under  their  Act.  If  there 
is  any  likelihood  of  a  conflict,  the  right  reserved 
l>y  the  duke  must  give  way.  The  rights  of  the 
company  are  paramount.  They  have  the  sole  and 
exclusive  right  of  using  their  drainage  works  so 
far  as  those  works  may  be  required  for  the 
purposes  of  their  undertaking.  The  deed  of  grant 
was  not,  I  think,  meant  in  the  slightest  degree  to 
-derogate  from  the  statutory  rights  of  the  com- 
pany, but  simply  to  enable  the  company  to  avail 
themselves  of  those  rights,  and  at  the  same  time 
-to  reserve  for  the  use  of  the  duke  certain  rights 
and  facilities  qualified  and  limited  in  such  a 
majiner  as  to  prevent  the  possibility  of  their  ever 
coming  into  competition  with  the  statutory  rights 
of  the  company.  It  appears  to  me  that,  under  the 
circumstances,  such  rights  of  user  as  are  reserved 
by  the  duke  no  more  negative  the  occupation  of 
the  company  for  rating  purposes,  than  the  presence 
of  a  lodger  interferes  with  the  rateability  of  the 
liousdiolder.    I  am  consequently  of  opinion  that 


the  company  are  liable  to  be  rated  in  respect  of 
their  occupation  for  their  drainage  works,  and 
that  the  judgment  of  the  Court  of  Appeal  ought 
to  be  reversed. 

Lord  Davey. — My  Lords :  It  would  appear 
from  the  judgments  delivered  by  the  learned 
judges  in  the  Court  of  Appeal,  that  the  point  to 
which  their  attention  was  directed  was  whether 
the  drainage  company  had  any  right  of  owner- 
ship in  the  tunnels  and  watercourse  in  question 
in  the  case,  or  had  only  an  easement  or  incorporeal 
right  over  them,  and  their  decision  was  against 
the  overseers,  the  pi-esent  appellants,  on  the 
ground  that  the  company  were  not  owners,  but 
had  a  mere  easement.  It  may  be,  as  Sir  Hichard 
Webster  suggested,  that  the  course  which  the 
argument  had  taken  before  the  Court  of  Appeal 
is  the  explanation  of  the  reasons  for  the  judg- 
ment taking  that  form.  I  agree  with  the  learned 
judges  in  the  Court  of  App^  that  the  drainage 
company  are  not  owners  of  the  soil  of  the  tunnels 
or  watercourse.  But  that  does  not  seem  to  me 
conclusive  on  the  question  of  their  rateabUity  in 
respect  of  their  occupation.  The  right  of  the 
company  may  be  an  easement  or  incorporeal 
right,  but  the  easement  may  be  of  such  a  chiuucter 
as  requires  the  occupation  of  land  for  its  exercise, 
and  confers  upon  tne  company  a  right  to  occupy 
land  during  its  continuance.  Accormng  to  a  long 
course  of  authority,  the  occupation  of  land  under 
such  circumstances  is  sufficient  for  rating  purposes, 
though  tmaccompanied  by  ownership  of  any 
portion  of  the  sou.  The  law  was  thus  stated  by 
Wightman,  J.  in  Beg.  v.  West  Middlesex  Water- 
workt  (IE.  &  E.  720).  "In  this  case,"  says  the 
learned  judge,  "  the  first  question  is  whether  the 
company  are  rateable  for  their  mains  which  are 
laid  under  the  surface  of  the  highway  without 
any  freehold  or  leasehold  interest  in  the  soil 
thereof  being  vested  in  the  company;  we  think 
they  are.  The  mains  are  fixed  capital  vested  in 
land.  The  company  is  in  possession  of  the  mains 
buried  in  the  sou,  and  so  is  de  facto  in  possession 
of  that  space  in  the  soil  which  the  mains  fill  for  a 
purpose  oeneficial  to  itself.  The  decisions  are 
uniform  in  holding  gas  companies  to  be  rateable  in 
respect  of  their  mains  although  the  occupation  of 
sucn  mains  mav  be  de  facto  merely,  and  witbout 
any  legal  or  equitable  estate  in  the  land  where  the 
mains  lie  by  force  of  some  statute."  In  one  of 
the  earliest  cases,  Bex  v.  The  Chelsea  Waterworks 
(5  B.  &  Ad.  166)  the  waterworks  company  were 
held  rateable  in  respect  not  only  of  pipes  laid 
underground,  but  of  a  reservoir  in  the  Green  Park 
which  bad  formerly  been  a  pond,  and  was  used  by 
the  company  as  part  of  their  works  under  a 
revocable  license  from  the  Crown.  The  same 
principle  has  been  applied  in  Gory  v.  Bristow  in 
this  House  (36  L.  T.  Rot.  694 ;  2  App.  Cas.  262), 
to  moorings  in  the  river  Thames  maintained  there 
under  licence  from  the  conservators,  and  in  the 
recent  cases  of  Pimlico  Tramioays  Company  v. 
Greenwich  Union  (29  L.  T.  Rep.  605 ;  L.  Rep. 
9  Q.  B.  9),  and  Lancashire  and  Cheshire  Telephone 
Company  v.  Manchester  Union  (62  L.  T.  Rep.  793 ; 
14  Q.  B.  Div.  267),  to  a  tramway  laid  on  a  public 
road,  and  telephone  wires  suspended  on  the 
chimneys  of  buildings  in  a  town.  The  question 
whether  the  company  sought  to  be  rated  are 
owners  of  the  soil  may  be  very  material  in  some 
cases  in  determining  whether  they  are  in  occupa- 
tion or  are  merely  enjoying  the  same  rights  as 
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the  general  public,  or  a  number  of  other  persona, 
as  was  held  in  Bex  t.  The  Mersey  and  IrweVL 
Navigation  Company  (9  B.  &  C  95),  and  recentlv 
in  this  House  in  the  Doncaiter  Canal  Company  < 
eaie  (71  L.  T.  Bep.  585).    But,  after  all,  the  real 
question  is  not  vnether  their  rights  are  corporeal 
or    incorporeal,    but    whether    the    company    is 
de  facto  in  occupation  of  some  portion  of  the 
soil.    I  need  not  state  again  the  facts  of  this  case, 
but,  looking  at  the  description  of  the  works  in  the 
special  case,  I  cannot  doubt  that  the  company 
occupy  with  their  tunnel  the  portion  of  ground 
in  which  the  tunnel  is  constructed,  and  also  those 
portions  which  are  inclosed  within  the    tunnel, 
and  used  by  the  company  for  the  purpose  of  their 
undertaking.    And  I  also  think  witn  Collins,  J. 
that   they    have  a  similar    occupation   of    that 
portion  of  their  works  which  consists  of  an  open 
cut  or  watercourse.     I  am  further  of   opinion, 
looking  at  the  provisions  of  the  companj^s  Act 
of  Paniament,  that  such  occupation  and  right  of 
user  was  necessary  for  the  execution  by  the  com- 
pany of  the  purposes  of  the  Act,  and  I  think  it 
was  conferred  on  the  company  by  the  deed  of 
grant  from  the  Duke  of  Westminster.    But  then 
it  is  said  that  the  occupation  is  not  exclusiye 
inasmuch  as  the  Duke  of  Westminster  has  reserved 
certain  rights  to  himself  and  bis  licensees  over 
the  tunnels  and  watercourses,  and  in  pursuance  of 
such  reserved  rights  the  Halkyn  Mining  Company 
have  laid  a  tramway  along  one  of  the  tunnels,  and 
have  placed  ventilating  pipes  there.    Two  ques- 
tions arise :  What  is  meant  by  exclusive  occupa- 
tion when  used  in  connection  with  the  subject  of 
rating  P    And  what  are  the  conditions  subject  to 
which  the  duke  exercises  his  reserved  rights  P    It 
is  clear  that  exclusive  occupation  does  not  mean 
that  nobody  else  has  any  rights  in  the  premises. 
The  familiar  case  of  landlord  and  lodger  is  an 
illustration.    The  cases  show  that  if  a  person  has 
only  a  subordinate  occupation,  subject  at  all  times 
to  the  control  and  regulation  of   another,  then 
that  person  has  not  occupation  in  the  strict  sense 
for  the  purpose  of  rating,  but  the  rateable  occu- 
pation remains  in  the  other,  who  has  the  right  of 
regulation  and  control.    This  was  so  held  in  SmiiK 
T.  St.  Michael,  Cambridge   (3  E.  &  E.  383),  in 
N<»iih-Wettem  Bailway  Company  v.  Bueknuuter 
(31  L.  T.  Bep.  835 ;  33  L.  T.  Rep.  329 ;  L.  B«p. 
10  Q.  B.  70,  M4),  and  in  the  recent  case  of  Bach- 
dale  Canal  Company  v.  Brewster  (71 L.  T.  Bep.  243 ; 
(1894)  2  Q.  B.  852).    As  I  took  part  in  the  decision 
of  the  latter  case  in  the  Court  of  Appeal  I  will 
not  repeat  what  was  said  in  the  judgments.    See 
also  the  judgment  of  Lord  Blackburn  in  Cory  v. 
Bristow,  in  wie  Court  of  Appeal  (33  L.  T.  Bep. 
624 ;  1  C.  P.  Div.  54).    It  is  necessary  in  cases  of 
apparent  joint  occupation  to  consider  what  degree 
of  right  each  party  may  have  in  the  premises.   In 
the  present  caae  your  Lordships  wiU  find  on  refer- 
ence to  the  deed  of  grant  of  the  14th  Dec.  1882, 
that  it  purports  to  grant  such  exclusive  rights  of 
using  as  may  be  necessary  for  the  company's 
statutory  purposes,  but  subject  and  except  and 
reserving  as  thereinafter  mentioned.    The  reser- 
vation to  the  duke  is  (1)   of  all  lead,  ore,  or 
blende;   (2)  the  right  to  use  the  Halkyn  Deep 
Level  and  other  tunnels  for  working  and  removing 
the  reserved  minerals ;  (3)  a  right  of  user  (which 
is  expressed  to  be  subsidiary  to  the  right  of  user 
by  the  company)  of  any  shafts  made  by  the  com- 
pany on  payment  of  a  contribution  to  maintenance 


and  repair ;  and  the  reservation  is  subject  to  i 
proviso  that  the  reserved  rights  shall  not  be  rati 
so  as  to  interfere  with  the  company's  operations, 
and  shall  not  be  exercised  except  subject  to  the 
provisions  of  the  Act,  and  such  bye-laws  allowed 
in  manner  provided  by  the  Act  as  shall  for  tk 
time  being  be  in  force.    If  your  Lordships  now 
turn  to  the  Act  you  will  find  that  by  sect  45  it  ii 
made  unlawful  tor  any  person  without  the  written 
consent  of  the  company,  and  then  only  subject  to 
such  conditions  and  regulations  as  shall  be  m:i^ 
by  the  company  to  make  any  communication  ^th 
the  tunnels  or  levels  or  other  works  of  the  com- 
pany.  And  by  sect.  40  the  company  is  empowered 
to  make  bye-laws  for  the  protection  of  the  woito 
of  the  company  and  other  purposes.    In  these 
circumstances,  I  have  no  difficulty  in  oomiafr  to 
the  conclusion  that  the  exercise  by  the  duke  and 
his  tenants  and  licensees  of  the  rights  leaerred  to 
them  is   subordinate  to  the   occupation  of  the 
company  for  the  purposes  of  their  undertaking, 
and  does  not  confer  on  the  duke's  tenants  or 
licensees,   such   an  occupation    as  prevents  tiie 
occupation  of  the  company  being  exclusive  in  the 
sense  in  which  I  have  used  that  expression.    Con- 
sequently, I  am  of  opinion  that  the  company  has 
a  rateable  occupation,  and  that  the  order  of  the 
Court  of  Appeal  should  be  discharged,  and  the 
order  of  the  Divisional  Court  restorM. 

Order  appealed  from  reversed.  Order  of  (he 
Queeivs  Bench  Division  restored;  resjpmt- 
dents  to  pay  the  costs  here,  and  in  the  cowi 
below. 

Solicitors  for  the  appellants,  ChappeU,  Grifiii. 
and  Broadbridge,  for  H.  G.  Boberts,  Hold. 

Solicitors  for  the  respondents.  Chester,  Mayhem, 
Broome,  end  Griffiihes,  for  Walker,  Smith,  and 
Way,  Chester. 

Ebbatux. — Tjemmon  v.  Webb. — Ante,  p.  648.  col  I, 
lino  36,  for  "  reported  "  read  "  supported." 
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COURT    OF   APPEAL. 

Saturday,  Nov.  3, 1894. 

(Before  Lindlky  and  Smith,  L.JJ.) 

Lbe  v.  Cohen,  (a) 

APPEAL  FEOM  THE  qUEEN's  BENCH  DIVISIOX. 

Practice — Action  commenced  in  Major's  Covti— 
,Writ  of  prohibition — Want  of  jurisdktiMr- 
Appearanee  by  defendant — Waiver  ofobjeetio*. 

Where  an  action  hat  been  eommeneed  in  the  Maytri 
Court  the  defetidant  does  not,  by  entering  if- 
pearance,  not  under  protest,  and  taking  oOier 
steps,  vmive  his  right  to  object  to  Oie  jurisdi(ti» 
so  goon  as  he  a/seertains  exactly  tcJutt  the  lUt'i"* 
of  the  plaintiff's  claim  against  him  is. 

Decision  of  the  Lord  Chief  Justice  (Lord  fi»«w) 
reversed. 

On  the  14th  Sept.  1894  the  defendant.  Joseph  F. 

Cohen,  was  served  with  a  plaint  out  of  the  Majw« 

Court,  London,  which  claimed  against  him  4W 

for  moneys  alleged  to  have  broi  paid^y_^ 

(a)  Beportod  by  E.  A.  Scsatoblkt,  Esq.,  BinMcMt-I'*' 
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plaintiff,  John  W.  R.  Lee,  for  and  on  his  behalf, 
tMtween  the  12th  Aug.  1893  and  the  27th  Sept. 
1893. 

The  claim  related  to  certain  bills  of  exchange 
and  other  transactions  between  the  parties. 

The  defendant,  for  the  purpose  of  ascertaining 
the  nature  of  the  claim  against  him,  which  he 
repudiated,  caused  an  apxiearance  to  be  entered  to 
the  plaint  in  the  Mayor  s  Court ;  but  such  appear- 
ance was  not  entered  imder  protest,  and  more 
than  a  fortnight  after  such  appearance  the  defen- 
dant applied  for  farther  and  better  particu- 
lars of  the  ^aintiffs  claim.  Moreover,  on  the 
13th  Oct.  1894  the  defendant  made  a  further 
application  with  respect  to  the  plaintiff's  right  of 
discoTcry. 

The  defendant  had  not  yet  pleaded  in  the  action 
in  the  Mayor's  Govnrt. 

The  defendant  objected  to  the  jurisdiction  of 
the  Mayor's  Court,  on  the  ground  that  the  whole 
of  the  alleged  cause  of  action  had  not  on  the 
plaintiffs  own  showinK  arisen  within  that  juris- 
diction, and  the  claim  oeing  for  over  50i.,  he  sub- 
mitted that  he  was  entitled  to  a  writ  of  prohibition 
to  prevent  the  Mayor's  Court  proceeding  with  the 
action. 

The  plaintiff,  on  the  other  hand,  not  only  con- 
tended that  the  Mayor's  Court  had  jurisdiction  to 
try  the  action,  but  also  that  the  defendant,  by 
taiking  the  above-mentioned  steps,  had  waived  his 
right  to  object  to  the  jurisdiction  of  the  Mayor's 
Court,  he  being  fuUy  aware  of  the  nature  of  the 
plaintiff's  claim  before  and  at  the  service  of  the 
plaint. 

An  application  by  the  defendant  for  a  writ  of 
prohibition  was  refused  by  the  Lord  Chief  Justice 
(Lord  Russell)  sitting  as  vacation  judge. 

The  defendant  appealed. 

J.  A.  Hamilton,  for  the  appellant,  stated  the 
facts  of  the  case  and  the  question  raised.  [He  was 
stopped  by  the  Court.] 

TT.  H.  Stevenson  for  the  respondent. — Apart 
from  the  question  whether  or  not,  on  the  facts  of 
the  case,  the  Mayor's  Court  has  jurisdiction  to 
try  this  action,  I  say  that  it  was  too  late  for  the 
defendant  to  take  the  objection  that  he  did.  He 
has  waived  his  right  to  object  to  the  jurisdiction, 
as  be  has  entered  appearance  in  the  Mayor's  Court 
and  has  taken  steps  there : 

3/00  re  v.  Oamgee,  25  Q.  B.  Div.  244. 

In  no  I'eported  case  has  the  defendant  appeared, 
not  under  protest,  in  the  Mayor's  Court,  and  yet 
been  treated  as  not  having  waived  his  right  to 
object  to  the  jurisdiction.  I  submit  that  the 
defendant  here  has  waived  any  right  he  might 
have  had  to  object.    The  granting  of  a  writ  of 

frohibition  is  always  discretionary.  [Smith, 
I.J. — In  Farquharson  v.  Morgan  (70  L.  T.  Bep. 
15-2  ;  (1894)  1  Q.  B.  552)  it  was  held  by  the  Court 
of  Appeal  that  where  total  absence  of  jurisdiction 
appears  on  the  face  of  the  proceedings  in  an  in- 
ferior court,  the  court  is  bound  to  issue  a  prohibi- 
tion, although  the  applicant  for  the  writ  has  con- 
tented to  or  acquiesced  in  the  exercise  of  juris- 
diction by  the  inferior  court.]  If  the  court  decides 
that  a  writ  of  prohibition  should  be  granted,  it 
should,  at  any  rate,  only  go  to  the  cause  of  action 
that  the  court  thinks  did  arise  out  of  the  juris- 
diction. 

Ko  reply  was  called  for. 


LiNDLBT,  L.J.  (after  stating  the  facts  of  the 
case,  and  holding  that  the  whole  cause  of  action 
did  not  arise  in  the  city  of  London,  and  that, 
therefore,  the  Mayor's  Court  had  no  jurisdiction 
to  try  it,  continued  as  follows) : — Then  as  to  the 
point  whether  the  defendant  has  waived  his  right 
to  object  to  the  jurisdiction  of  the  Mayor's  Court 
by  the  steps  he  has  taken,  when  one  looks  at  it  it 
comes  to  this :  So  soon  as  the  defendant's  legal 
advisers  ascertained  exactly  what  the  nature  of 
the  plaintiff's  claim  was,  the  defendant  objected 
to  the  jurisdiction,  and  applied  for  the  writ  of 
prohibition.  That  being  so,  he  has  not,  in  my 
opinion,  waived  his  right  to  object  br  having 
entered  appearance  and  taken  the  other  steps 
that  he  did.  I  think,  therefore,  that  the  prohibi- 
tion must  go,  and  that  the  appeal  must  be  allowed 
with  costs  in  the  usual  way. 

Smith,  L.J.  delivered  judgment  to  the  same 


effect. 


Appeal  allowed. 


Solicitor  for  the  appellant,  Edward  Le  Voi. 
Solicitors    for  the   respondent,  Faith/uU   and 
Son. 


Dee.  11  and  12, 1894. 
(Before  Lord  Halsbttet,   Lindley  and 

Smith,  L.JJ.) 

The  Tritstbe  in  Banebuptcy  of  John 

BUBNS-BURNS  V.  Bkown.  (a) 

APPEAL    FBOM    THE    QUEEN'S    BENCH    DIVISION. 

Bankruptcy — Execution — Goods  Jield  by  therifffor 
twenty-one  days — Act  of  bankruptcy — Rights  of 
execution  creditor — Bankruptcy  Act  1883  (46  <fc  47 
Vict.  c.  52),  s.  45— Ba»fcrup<cy  Act  1890  (53  &  54 
Vict.  c.  71),  ss.  1, 11. 

A  creditor  who  has  issued  execution  against  the 

?oods  of  a  debtor  must,  in  order  "  to  be  entitled 
0  retain  the  benefit  of  the  execution  against  the 
trustee  in  bankruptcy  of  the  debtor,"  under 
sect.  45  of  the  Bankruptcy  Act  1883,  have  com- 
pleted the  execution  by  seizure  and  sale,  before 
the  goods  have  been  held  by  the  sheriff  for 
twenty-one  days.  For  by  sect.  1  of  the  Bank- 
ruptcy Act  1890  such  possession  by  the  sheriff  for 
twenty-one  days  is  an  available  act  of  bankruptcy, 
of  which  the  execution  creditor  will  be  taken  to 
have  notice,  and  will  defeat  the  rights  of  the  execu- 
tion creditor  under  an  execution  not  completed 
until  after  the  date  of  sttch  act  of  bankruptcy. 

Figg  V.  Moore  Brothers  (71  L.  T.  Bep.  232 ;  (1894) 
2  Q.  B.  690)  approved  and  followed. 

Ex  parte  YiUars;  Be  Rogers  (30  L.  T.  Bep.  104; 
L.  Bep.  9  Ch.  App.  432)  distinguished. 

Decision  of  Williams,  J.  affirmed. 

Cbeditobs  having  recovered  judgment'  in  an 
action  against  the  Thrapston  Foundry  Company 
(which  was  alleged  to  be  the  trade  name  of  John 
JBums-Bums)  the  sheriff  of  Northamptonshire 
levied  on  certain  goods  in  the  possession  of  the 
company  under  &fi.fa. 

The  sheriff,  however,  withdrew,  on  the  instruc- 
tions of  the  creditors,  on  the  8th  April  1893,  power 
being  reserved  to  him  to  re-enter. 

The  sheriff  re-entered  on  the  11th  Sept.  1893, 
and  again  seized  the  goods,  and  with  the  know- 
ledge of  the  creditors  held  them  for  more  than 
twenty-one  days. 

(a)  Baported  by  E.  A.  Scbitcblet,  Eiq.,  BarrUter-at-Law. 
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On  the  10th  Nov.  1893  the  sheriff  sold  the 
goods. 

On  the  11th  Nov.  1893  a  bankruptcy  petition  was 
presented  against  Bums,  notice  of  which -was 
served  on  the  sheriff. 

On  the  29th  Nov.  1893  a  raoeiving  order  in 
bankruptcy  was  made  against  Bums  upon  his 
own  petition,  notice  of  which  had  been  served  on 
the  sneriff,  and  the  first  petition  was  by  consent 
withdrawn. 

On  the  2nd  Feb.  1894  Bums  was  adjudicated 
bankrupt,  and  on  the  5th  Feb.  1894  a  trustee  in 
his  bankruptcy  was  appointed. 

In  pursuance  of  an  order  of  a  master,  made  on 
the  14th  March  1894,  the  proceeds  of  sale  were 
paid  into  court  to  await  the  decision  on  an  inter- 
pleader issue  as  to  who  was  entitled  to  the  money, 
the  qaestion  being  raised  whether  the  business  of 
the  company  reaUy  belonged  to  Bums  alone,  or 
whether  the  true  owner  of  uie  business  was  another 
person. 

Sect.  45  of  the  Bankraptcy  Act  1883  enacts 
that: 

(1.)  Where  a  creditor  has  isaaed  exeoation  against  the 
goods  or  lands  of  a  debtor  ...  he  shall  not  be 
entitied  to  retain  the  benefit  of  the  execution  .  . 
against  the  tmatee  in  bankruptcy  of  the  debtor,  nnless 
he  has  completed  the  execution  .  .  .  before  the 
date  of  the  receiving  order  and  before  notice  of  the  pre- 
sentation of  any  bankruptcy  petition  by  or  against  the 
debtor,  or  of  the  commission  of  any  available  act  of 
bankraptcy  by  the  debtor.  (2.)  For  the  purposes  of  this 
Act,  an  execution  against  goods  is  completed  by  seizure 
and  sale. 

Sect.  1  of  the  Bankraptcy  Act  1890  enacts 
that: 

A  debtor  commits  an  act  of  bankraptcy  if  execution 
against  him  has  been  levied  by  seizure  of  his  goods 
under  process  in  an  action  in  any  court,  or  in  any  civil 
proceeding  in  the  High  Court,  and  the  goods  have  been 
either  sold  or  held  by  the  sheriff  for  twenty-one  days. 

Williams,  J.,  before  whom  the  interpleader 
issue  came  on  to  be  heard,  decided  upon  the 
evidence  that  the  business  was  exclusively  that  of 
Bums ;  that  the  goods  which  had  been  seized 
were  his  property ;  and  that,  following  a  decision 
of  his  own  in  Figg  v.  Moore  Brothers  (71  L.  T. 
Rep.  232;  (1894)  2  Q.  B.  690),  the  trustee  in 
bankruptcy  was  entitled  to  the  proceeds  of  sale. 

The  creditors  now  appealed  from  that  decision. 

Herbert  Beed,  Q.C.  and  Oore  Browne  for  the 
appellants. — ^We  submit  that  the  learned  judge  in 
the  court  below  came  to  a  wrong  conclusion 
on  the  evidence,  and  also  that,  even  if  the  business 
and  the  goods  belonged  to  Bums  alone,  the  exe- 
cution creditors  were  nevertheless  entitled  to  the 
proceeds  of  sale.  Though  the  holding  of  the 
goods  by  the  sheriff  for  more  than  twenty-one 
days  is  by  sect.  1  of  the  Bankruptcy  Act  1890 
made  an  act  of  bankruptcy,  yet  sect.  45  of  the 
Bankruptcy  Act  1883  has  not  the  effect  of  render- 
ing the  execution  void  as  regards  the  execution 
creditor  himself : 

Ex  parte  YiUare ;  Re  Rogers,  30  L.  T.  Bep.  104 ; 
L.  Bep.  9  Ch.  432. 

We  say  that  the  decision  of  Williams,  J.,  in  Figg 
T.  Moore  Brothers  (71  L.  T.  Eep.  232 ;  (1894)  2 
Q.  B.  690)  was  erroneous,  and  that  his  Lordship 
was  wrong  in  following  that  decision  in  the 
present  case.  This  question  has  never  previously 
come  before  the  Court  of  Appeal. 


Laxeson  Walton,  Q.C.  and  Edipard  CHai/tm,  br 
the  respondent,  the  plaintiff,  were  not  called  vfia 
to  argue. 

Lord  HA.L8BUBT. — I  am  of  opinion  i^t  tliit 
appeal  altogether  fails.  The  tenns  of  the  agree- 
ment, or  what  is  called  the  agreement,  are  toj 
obscure,  so  that  it  is  difficult  for  any  court  to  giie 
proper  effect  to  it.  But  the  main  purpose  of  it  ii 
tolerably  clear.  [His  Lordship  stated  the  facts  of 
the  case  and  continued :]  That  being  the  cona- 
tion of  things  the  conclusion  at  which  1  ban 
arrived  is,  that  Williams,  J.  was  right  in  holcbig 
upon  the  evidence  that  tiie  business  of  the  com- 
pany belonged  to  John  Bums-Bums  alone.  With 
reference  to  the  other  points,  it  seems  to  me  too 
clear  for  argument.  I  think  it  is  expressly  deta- 
mined  by  sect.  45  of  the  Bankruptcy  Act  18S3, 
which  provides  that  an  execution  creditor  ahiil 
not  be  entitied  to  retain  the  benefit  of  his  execu- 
tion against  the  trustee  in  bankruptcy  of  th» 
debtor  unless  he  haa  completed  the  execntioii 
(that  is  by  seizure  and  sale)  oefore  the  date  of  tlie 
receiving  order,  and  before  notice  of  the  com- 
mission of  any  available  act  of  bankruptcy  by  the 
debtor.  If  while  the  sheriff  has  the  goods  m  bis 
possession  an  available  act  of  bankruptcy  comes 
to  his  knowledge,  it  is  his  duty  to  hold  the  goods 
for  the  creditors  generally,  and  not  for  the  execu- 
tion creditor.  The  present  question  could  not 
have  arisen  under  the  Bankruptcy  Act  1883  itself, 
for  the  reasons  given  in  the  decision  in  Figg  t. 
Moore  Brothers  (71  L.  T.  Bep.  232  ;  (1894)  1  Q.  B. 
690).  But  the  Bankraptcy  Act  1890,  s.  1.  has 
created  a  new  act  of  bankruptcy,  viz.,  the  holding 
of  the  goods  by  the  sheriff  under  an  execution  td 
twenty-one  days.  I  cannot  read  in  the  Act  any- 
thing which  exempts  the  execution  creditor  him- 
self from  the  operation  of  that  section.  In  ih» 
present  case  the  sheriff  had  possession  of  the 

?oods  in  question  for  more  than  twenty-one  dajs. 
'o  mv  mind  it  is  clear  that  an  act  of  bankruptcy 
was  thus  committed  to  the  knowledge  of  the  exe- 
cution creditor,  and  that  the  sheriff  nad  notice  of 
it.  The  i«Bult  is  that,  under  the  combined  opera- 
tion of  the  Bankruptcy  Acta  of  1883  and  1^,  all 
the  conditions  existed  which  are  necessary  to  gire 
the  ti-ustee  in  the  bankruptcy  a  title  to  the  goods. 
Putting  the  two  sections  together  the  point  taken 
by  the  appellants  appeai-s  to  be  unarguable. 
Therefore,  on  both  grounds,  I  think  that  Williams. 
J.  was  right,  and  that  the  appeal  must  be  dismissed 
with  costs. 

LiNDLBY,   LJ'. — ^I  am    of    the   same  opini<»- 

tHis  Lordship  stated  the  facts  and  continoed:] 
am  satisfied  upon  the  evidence  that  the  business 
was  really  that  of  John  Bums-Bums  alone.  i» 
to  the  other  point,  it  is  contended  that  the  decisku 
of  Williams,  J.,  in  Figg  v.  Moore  Brothers  (71 
L.  T.  Bep.  232 ;  (1894)  2  Q.  B.  690)  was  emnteoos, 
and  that,  even  if  the  facts  are  as  I  have  stated 
them,  the  trustee  in  the  bankraptcy  is  not  en- 
titied to  the  goods.  In  my  opinion,  that  dedskm 
was  perfectiy  right,  and  I  agree  in  the  reasons 
which  the  learned  judge  gave  for  his  decision.  1 
do  not  see  how  it  is  possiUe  to  construe  the  Bank- 
ruptcy Act  of  1890  in  any  other  way.  &  P«* 
VMara;  Re  Rogers  (30  L.  T.  Rep.  104;  L.B«P- 
9  Gh.  App.  432)  was  decided  upon  a  difbrent  Act, 
and  it  is  not  applicable  to  the  altered  state  of  the 
law. 

Shith,  L.J. — I  am  of  the  same  opinion,  sad 
have  nothing  to  add  upon  the  question  of  fact 
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"With  regard  to  Mgg  v.  Moore  Brothers  (tibi  sup.), 
reading  sect.  45  of  the  Bankmptcy  Act  1883  and 
sect.  1  of  the  Bankruptcy  Act  1890  together,  they 
«eem  to  me  to  show  that  that  case  was  rightly 
decided.  Sect.  1  of  the  Act  of  1890  makes  the 
liolding  of  ihe  goods  by  the  sheriff  for  twenty -one 
-days  an  act  of  bankruptcy.  That  has  taken  place 
in  the  present  case.  Here  the  goods  in  question 
were  held  by  the  sheriff  for  twenty-one  days.  I 
turn  to  sect  45  of  the  Act  of  1883,  and  see  what  is 
to  happen.  An  execution  creditor  is  not  entitled 
to  retain  the  benefit  of  the  execution  a^inst  the 
tnutee  in  bankmptcy  of  the  debtor  if  before  the 
■completion  of  the  execution  he  has  notice  of  the 
-commission  of  any  available  act  of  bankruptcy 
by  the  debtor.  It  is  clear  that  the  defendants 
had  notice  of  an  avi  liable  act  of  bankruptcy  com- 
mitted by  the  debtor  before  the  execution  was  com- 
pleted, for  they  themselyes  put  in  the  execution, 
and  must  be  taken  to  have  had  notice  that  the 
sheriff  had  held  the  goods  for  twenty-one  days.  The 
-case  is,  therefore,  brought  entirely  within  sect.  45 
-of  the  Bajikruptcy  Act  1883,  and  1  think  that 
Figg  v.  Moore  Brothers  (ubi  sup.)  was  rightly 
decided. 

C.  F.  Collins  appeared  for  the  sheriff,  and  asked 
for  his  costs. 

Their  Lordships  declined  to  allow  any  costs  to 
the  sheriff,  his  appearance  on  the  appeal  being 
totaUy  unnecessary.  ^^^^^  dismissed. 

Solicitor  for  the  appellants,  Thomas  A.  Jones. 
Solicitors  for  the  respondents,    Ward,  Perks, 
and  McKay ;  Samuel  Price  and  Sons. 


Dec.  18  and  19, 1894. 

(Before  Lord  Halsbtjky,   Lindlkt  and 
Smith,  L.JJ.) 

Re  O'Shba  ;  Coubaoe  v.  O'Shea.  (a) 

APPEAL  FBOM  THE  CHANOEBY  DIVISION. 

Sankruptey  —  Protected  transaction — "  Contract, 
dealing,  or  transaction  with  banJerupt " — Charg- 
ing order  against  fund  in  court  belonging  to 
lanhrwpt  —  \  &  2  Viet.  c.  110,  s.  14— BanJc- 
ruptvg  Ad:  1883  (46  &  47  Viet.  e.  52),  ss.  45,  49, 
aw-seet.  (d). 

JL  charging  order  under  sect.  14  of  1  £  2  Vict, 
e.  110,  i*  not  "an  execution  against  the  goods  of  a 
debtor "  vnthin  sect.  46  of  the  Bankruptcy  Act 
1883,  nor  is  it  a  protected  transaction  within 
sect.  49  of  that  statute. 

Be  Fillers ;  Ex  parte  Cnrtoys  (44  L.  T.  Rep.  691 ; 
17  Ch.  Bin.  653)  applied. 

fer  JAndley,  L.J. :  Whether  the  doctrine  established 
by  Lucas  v.  Dicker  (43  L.  T.  Rep.  429 ;  6  Q.  B. 
Div,  84)  and  Ex  parte  Sedgwick  (9  Morr.  217) 
can  be  extended  to  a  case  where  all  previous 
bankruptcy  petitions  have  been  dismissed,  so  that 
notice  to  dismiss  a  petition  is  equivalent  to  rwtice 
of  other  acts  of  bankruptcy,  quaere. 

In  Nov.  1892  S.  Hannington,  who  carried  on' 
bnainess  at  Brighton,  obtained  a  final  judgment 
against  W.  H.  O'Shea  in  respect  of  goodi  sold 
and  delivered  and  costs. 

Not  being  able  to  obtain  payment  of  the  amount 
he    shortly  afterwards  presented  a  bankruptcy 

(a)  Beportedby  E.  A.  Sobatchi.it,  Esq.,  Burbter-at-Lair. 


petition  against  O'Shea,  which  was  ultimately 
dismissed,  on  the  21st  April  1893,  on  the  under- 
standing that  other  petitions  then  pending  against 
O'Shea  in  London  were  also  dismissed,  and  that 
payment  of  the  judgment  debt  was  made  in  certain 
mstalments. 

The  London  petitions,  presented  at  the  date  of 
the  dismissal  ot  Hannington's  petition,  were  dis- 
missed in  May  1893. 

The  an-angement  for  settlement  of  the  judg- 
ment debt  having  fallen  through,  and  there  being 
a  fund  in  court  belonging  to  O'Shea,  a  charging 
order  nisi  was  on  the  1st  June  1893,  on  the  appli- 
cation of  Hannington,  made  ex  parte  by  North, 
J.'s  chief  clerk,  and  a  date  fixed  for  O  Shea  to 
show  cause  against  the  same  being  made  absolute. 

O'Shea  having  filed  evidence  in  opposition,  the 
chief  clerk  declined  to  grant  the  chai]g[ing  order 
absolute. 

The  matter  was  consequently  referred  to  the 
judge,  and  on  the  17th  July  1893  the  order  alMO- 
lute  was  made  by  his  Lordship. 

On  the  4th  Aug.  1893  the  action  of  Be  O'Shea; 
Courage  v.  O'Shea,  came  before  North,  J.  on 
further  consideration,  when  an  inquiry  was 
directed,  amongst  others,  as  to  what  was  due  to 
various  incumbrancers  on  the  fund  in .  court 
(including  Hannington)  for  costs  incurred  in 
respect  of  their  securities,  and  also  as  to  the 
priority  of  the  various  incumbrancers.  The 
inquiry  was  founded  on  the  chief  clerk's  certificate, 
dated  the  3rd  Aug.  1893,  which  included  Han- 
nington as  an  incumbrancer  on  the  fund. 

On  the  13th  Dec.  1893  a  receiving  order  was 
made  against  O'Shea  upon  a  petition  which  had 
been  presented  by  one  Moore,  on  the  30th  May 
1893,  %.e.,  two  days  before  the  charging  order  nisi 
was  granted. 

The  o£B.cial  receiver  sought  to  vary  the  chief 
clerk's  certificate  of  the  4Ah.  Aug.  1893,  which 
certified  Hannington's  charging  order  to  be  a 
valid  incumbrance  on  the  fund  in  court,  and  also 
a  previous  certificate  of  the  chief  clerk,  dated  the 
30th  March  1894,  which  certified  the  amount  of 
costs  incurred  by  Hannington  in  respect  of  his 
security,  and  which  costs  were  by  the  charging 
order  directed  to  be  added  to  his  security. 

The  grounds  upon  which  the  official  receiver 
based  his  application  sufficiently  appear  from  the 
judgment  of  North,  J. 

The  summons  to  vary  the  chief  clerk's  certifi- 
cates was  adjourned  into  court,  and  came  on  to 
be  heai-d  before  North,  J.  on  the  18th  Nov.  1894, 
when  the  following  judgment  was  delivered : — 

NoBTH,  J. — In  the  present  case  Hannington 
got  a  good  charge  against  the  fund  in  court 
belonging  to  O'Shea,  which  he  was  entitled  to 
enforce,  and  with  respect  to  which  he  obtained  a 
charging  order  nisi  founded  upon  his  judgment, 
which  order  was  afterwards  made  absolute.  That 
is  perfectly  good  unless  it  can  be  displaced  upon 
the  grounoB  on  which  the  official  receiver  attempts 
to  displace  it.  The  chief  ground  on  which  he  does 
so  is,  that  the  charging  order  having  been  made 
absolute  on  the  17th  July  1893,  at  that  time 
Moore's  bankruptcy  petition  had  been  presented, 
under  which  an  adjudication  has  since  been  com- 
pleted. On  the  30th  May  1893  the  petition  was 
presented,  the  act  of  Uankruptcy  Irving  been 
committed  a  few  days  previously.  Then,  he  says 
that  on  the  7th  April  1893  another  act  of  bank- 
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mptcy  had  been  committed,  to  which  the  bank- 
ruptcy commencing  under  Moore's  petition  has 
relation  back.  Therefore,  he  Bays  that  on  the  7th 
April  1893  hia  title  aa  trustee  in  bankruptcy  arose, 
and  it  was  not  until  after  that  that  the  charging 
order  was  obtained.  There  are  three  points.  The 
first  is  this  :  whether  on  the  7th  April  1893  such 
an  act  of  bankruptcy  as  is  alleged  was  committed 
or  not.  I  must  say,  with  respect  to  that,  that  I 
have  not  heard  uie  argument  out,  because  I 
thought  it  was  more  material  to  consider  the 
second  point  But,  as  regards  the  act  of  bank- 
ruptcy, 1  am  quite  satisfied  on  the  evidence  as  it 
st^ds  that  there  is  no  evidence  that  there  ever 
was  such  an  act  of  bankruptcy  at  all.  There  is 
DO  doubt  that  a  petition  was  presented,,  which 
alleged  that  there  had  been  sacn  an  act  of  bank- 
ruptcy, and  if  an  order  had  been  made  on  that 
petition  I  should  have  thought  that  the  act  of 
bankruptcy  was  snfficientH^  established.  But 
that  petition  was  dismissei^  no  order  except  an 
order  of  dismissal  being  ever  made  upon  it.  And 
there  was  no  adjudication,  therefore,  as  to  whether 
there  was  an  act  of  bankruptcy  or  not.  Then  it 
is  said  that  an  affidavit  was  filed  in  that  bank- 
ruptcy before  the  registrar  which  could  have 
proved  the  petition,  fi  may  be  so.  There  is  no 
snch  affidavit  before  me  on  the  present  applica- 
tion, and  such  an  affidavit,  if  it  exists,  is  not 
evidence  at  large  against  all  the  world.  It  is  not 
an  affidavit  made  in  this  matter  at  all  in  any  way. 
Therefore,  subject  to  the  question  of  whether  I 
should  have  allowed  further  evidence  to  be  given  if 
necessary,  I  must  say  at  present  that,  in  my  opinion, 
it  is  not  proved  that  there  was  any  such  act  of  bank- 
ruptcy. The  second  question  is  whether,  assuming 
that  there  was  such  an  act  of  bankruptcy, 
Hannington  had  notice  of  it,  because,  if  he  had 
notice  ol  it,  the  security  he  got  on  the  17ih  July 
1893  would  not  be  effectual  as  against  the  official 
receiver.  Now,  as  regards  that,  assuming  that 
there  was  an  act  of  bankruptcy,  in  my  opinion 
it  is  not  shown  that  Hannington  had  any  notice 
at  alL  It  is  said  by  the  counsel  for  the  official 
receiver  that  the  onus  of  pi-oof  is  upon  Hanning- 
ton, who  swears  positively  that  he  had  not  any 
notice.  I  see  no  reason  whatever  to  doubt  that 
that  is  perfectly  accurate.  But  then,  of  course, 
he  may  be  liable  for  such  a  notice  as  the  agent 
who  managed  the  matter  for  him  had,  and  it  is 
necessary  to  consider  the  matter  from  that  point 
of  view.  Now,  I  have  considered  the  evidence  as 
to  what  notice  there  was,  bearing  in  mind  that  I 
most  look  not  only  upon  the  evidence  which  says 
that  there  was  no  notice,  but  also  upon  that  which 
is  said  to  be  evidence  of  notice,  so  that  I  might 
consider  the  general  position  from  both  sides  of 
the  case.  I  have  come  to  the  conclusion  that 
there  is  no  gi-ound  whatever  for  saying  that  either 
personally,  or  through  his  agents,  Hannington 
had  notice  of  the  matter.  It  is  unnecessary, 
therefore,  formally  to  decide  the  point  whether 
the  debt  was  proved  or  not ;  though,  of  course,  if 
it  is  not  proved  that  there  was  an  actual  act  of 
bankruptcy  to  begin  with,  no  question  of  notice 
could  arise.  Then  the  third  point  remains,  with 
i«pard  to  the  difficulty  arising  from  the  delay 
which  has  taken  place  in  complaining  of  the  chief 
clerk's  certificate.  I  have  heard  the  evidence,  and 
I  am  not  satisfied  that  there  are  sufficient  grounds 
for  allowing  the  matter  to  be  opened  now  so  long 
after  the  certificate  has  been  made.    The  summons 


to  vary  is  in  time  aa  regards  the  second  oertificaiie, 
but  that  would  not  be  a  very  material  matter. 
As  to  the  first,  it  is  out  of  time,  and,  irithoot 
saying  what  I  might  have  done  if  the  facts  had 
been  proved.  I  think  it  impossible  to  say  that  tlie 
matter  can  be  opened  afresh  now.  The  snmmona 
will  be  dismissed  with  costs  as  against  HanfiiTigton. 
As  regards  the  other  party,  Dixon,  counsel  irho 
appeared  for  him  submit  to  an  order  being  made 
such  as  is  asked. 

From  that  decision  the  official  receiver  nov 
appealed. 

Muir  Mcuskentie  and  Ctreig  for  the  appellant. 
—A  chai-ging  order  under  1  &  2  Vict.  c.  110.  s.  U, 
is  not  "an  execution  against  the  goods  of  a 
debtor "  within  sect.  45  of  the  Bankruptcy  Act 
1883: 

He  Hutchinson ;  Ex  parte  Buithineon  or  PloKdett, 
S4  L.  T.  Hep.  302  ;  16  Q.  B.  Div.  515. 
Nor  is  it  a  protected  transaction  within  sect.  ^  of 
that   statute.    As  to  the  meaning  of  the  word 
"  transaction,"  see  per  Mellish,  L.  J.  in 

fie  Wright ;  Ex  parU  Arnold,  35  L.  T.  Bep.  21 :  Z 
Ch.Div.  70,  78. 

A  charging  order  is  merely  a  statutory  security. 
Sect.  49  provides  that,  subject  to  the  foregoing 

C visions  of  the  Act  with  respect  to  the  effect  of 
kruptcy  on  an  execution  or  attachment,  and 
with  respect  to  the  avoidance  of  certain  settle- 
ments and  preferences,  nothing  in  the  Act  shall 
invalidate  in  the  case  of  a  bankruptcy  any  con- 
tract, dealing,  or  transaction  by  or  with  tie 
bankrupt  for  valuable  consideration ;  provided 
that  the  contract,  dealing,  or  transaction  takes 
place  before  the  date  of  the  receiving  order  and 
that  the  person  (other  than  the  debtor)  with  whom 
the  contract,  dealing,  or  transaction  was  entered 
into,  had  not  at  the  time  notice  of  any  available 
act  of  bankruptcy  committed  by  the  bankrupt 
The  onus  is  on  the  execution  ci'editor,  who  clmms 
the  protection  of  sect.  49  of  the  Bankruptcy  Act 
1883,  to  prove  that  he  had  no  notice  of  any  prior 
act  of  bankruptcy : 

Ex  parte  SchuUe ;  Re  MatanU,  30  L.  T.  Bep.  478; 
L.  Bep.  9  Ch.  App.  409. 
That  onus  the  execution  creditor  here  has  not 
discharged.  He  was  at  any  rate  put  on  his 
inquiry  by  the  cireumstance  that  other  concnrrest 
bankruptcy  petitions  had  been  presented  and 
dismissed.  A  notice  to  an  execution  creditor 
which  states  that  a  petition  in  bankruptcy  against 
the  execution  creditor  has  been  filed  on  a  date,  «t 
a  court,  and  by  a  person  named  in  the  notice,  is 
sufficient  notice  of  an  act  of  bankraptcy  to 
prevent  the  execution  being  a  protected  transao- 
tion,  since  snch  creditor  ought  to  know  that  the 
petition  would  contain  a  statement  that  the  debtor 
had  committed  an  act  of  bankruptcy.  In  the 
present  case  the  execution  creditor  nad  notice  of 
other  bankruptcy  petitions  against  the  debtor, 
and  that  they  were  dismissed.  Therefine  ^ 
must  be  taken  to  have  had  constructive  notice  of 
other  acts  of  bankruptcy : 

Lucas  V.  Dicker,  43  L.  T.  Bep.  429 ;  6  Q.  B.  I««- 
84; 

fie  Sedgwich;  Ex  parte  Bobhs,  9  Hoir.  217. 

8.  Hall,  Q.C.  {A.  JET.  CarringUm  with  him)  for 
the  respondent  Hannington. — ^I  do  not  sugiges^ 
that  the  charging  order  comes  within  sect  45  d 
the  Act  of  1883.- But  I  snbmit  tiat  it  is  a  p»- 
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t«cted  transaction  within  sect.  49.  Although  a 
garnishee  order  attaching  a  debt,  pajrment  not 
having  been  obained,  was  held  not  a  protected 
"  dealing "  with  the  bankmpt  under  sect.  94  of 
the  Bai&raptcy  Act  1869 : 

Ex  parte  Pillem  Be  Curtoye,  44  L.  T.  Bep.  691 ; 
17  Ch.  DiT.  653  ; 

vet  a  seizure  of  goods  \mder  an  iiTevocable 
licence  to  seize  them  was  held  to  come  within  the 
words  "  contracts,  dealings,  and  transactions," 
in  sect.  133  of  the  Bankmptcj  Act  1849  : 

Krehl  T.  The  Oreat  Central  Oat  Contumert'  Com- 
pany  and  Mmit,  23  L.  T.  Bep.  72 ;  L.  Bep.  5 
Ex.  289. 

The  meaning  of  the  word  "  transaction  "  was  con- 
sidered in 

Graham  y.  Furber.  14  C.  B.  134. 
The  effect  of  a  charging  order  made  by  a  judge  in 
favour  of  a  judgment  creditor,  under  1  &  2  Vict, 
c.  110,  does  not  depend  on  the  capacity  of  the  judg- 
ment debtor  to  give  a  valid  charge,  but  upon  the 
validity  of  the  judgment ;  and  the  14th  section  of 
that  Act,  and  the  proviso  in  the  Ist  section  of 
3  &  4  Yict.  c.  82,  must  be  read  as  meaning 
that  the  judgment  creditor  is  to  have  the  same 
remedies,  and  the  order  of  the  judge  the  same 
effect,  as  if  the  judgment  debtor  had  made  a 
valid  and  effective  charge  in  favour  of  the  judg- 
ment creditor : 

Re  LeavesUy,  64  L.  T.  Bep.  269  ;  (1891)  2  Ch.  1. 
[LiNDiJiT,  L.J. — A  chaining  order  is  in  the 
nature  of  an  execution :  (see  per  Wood,  L.J.  in 
Saly  V.  Barry^  18  L.  T.  Rep.  491 ;  L.  Bep.  3  Ch. 
App.  452.]  The  Legislature,  in  introducing  the 
wora  "transaction"  into  sect.  49  of  the  Act  of 
1883  mast  have  meant  something  more  than 
"  contract  or  dealing,"  which  were  the  words  used 
in  sect.  94  of  the  Act  of  1869.  In  so  doing  the 
Le^slature  reverted  to  the  words  used  in  sect.  133 
of  the  Act  of  1848. 

A.  &  Beckett  Terrell,  for  the  respondent,  the 
trustee  of  the  fund,  took  no  part  is  the  argu- 
ment. 

Muir  Mciekenxie  replied. 

Lord  Halbbuby. — I  think  that  we  are  all  agreed 
with  Mr.  Mackenzie,  as  to  the  construction  of  the 
49th  section  of  the  Bankruptcy  Act  1883,  that 
this  charging  order  is  not  a  protected  transaction, 
hut  is  really  more  in  the  nature  of  an  execution. 
But  that  will  not  suit  Mr.  Hall's  case ;  therefore, 
I  think  that  Mr.  Mackenzie  is  right.  Looking  at 
the  language  of  the  section  it  is  impossible  to  my 
mind  to  give  any  other  interpretation  to  the  word 
"  transaction."  I  agi-ee  witn  the  view  taken  by 
Mellish,  L.  J.,  in  the  case  of  Be  Wright ;  Ex  parte 
AmoU  (35  L.  T.  Bep.  21 ;  3  Ch.  Div.  70,  78).  It 
seems  to  me  that  a  "dealing"  is  very  much  the 
same  thing  when  you  look  at  the  words  with 
which  the  term  "  transaction  "  is  accompanied.  I 
cannot  overlook  that  the  general  idea  founded  by 
the  Legislature  was,  that  what  they  really  are 
protecting  bv  that  clause  are  bond  fide  dealings 
with  the  bankrupt  as  a  trader,  which,  having  been 
completed  before  notice  of  the  act  of  banknwtcy, 
ought  to  be  protected.  That  being  the  condition 
of  things,  I  tnink  that  Mr.  Mackenzie's  point  is  a 
good  one,  and  that  the  answer  to  it  is  insufficient. 
It  becomes  unnecessary,  therefore,  to  enter  into 
the  other  question  at  all,  because  that  depends 
npon  a  comparison  of  all  the  affidavits.    And  I 


am  not  prepared  to  say  that  my  mind  is  fully 
made  up  att  to  what  decision  I  should  arrive  at  if 
that  was  the  question  I  had  to  determine.  We 
are  now  in  this  position,  that  we  really  have  not 
before  us  the  same  question  which  was  argued 
before  North,  J.  We  are  sitting  in  appeal  on  a 
totally  different  point  from  that  which  was  raised 
before  North,  J.  Furthermore,  I  have  this  obser- 
vation to  make,  that  every  part  of  this  transaction 
seems  to  me  to  be  tainted  with  irregularity  or 
error.  This  is  not  a  motion  to  vary  the  chief 
clerk's  certificate  at  all.  The  chief  clerk's  certifi- 
cate is  perfectly  right.  It  seems  to  me  it  ought 
to  have  been  an  application  to  make  an  order 
notwithstanding  the  chief  clerk's  certificate.  The 
result  of  all  that  is,  that  I  think  that  Mr.  Mac- 
kenzie's client  must  succeed ;  but  that  he  must  be 
satisfied  with  not  i-eceiving  any  coste,  for  we  will 
not  give  any  costs  of  this  appeal. 

LiNDLET,  L.J. — I  am  of  the  same  opinion. 
The  substantial  question  is  whether  a  charging 
order  obtained  against  a  fund  in  court  belonnng- 
to  the  judgment  debtor  under  1  &  2  Vict.  110, 
s.*  14,  falls  either  within  sect.  45  or  sect.  49  of  the- 
Banki-nptey  Act  1883,  and  is  valid  as  against  the- 
official  receiver  acting  as  the  trustee  in  banki-uptey 
of  the  judgment  debtor,  whose  title  to  the  fund 
relates  back  to  a  time  anterior  to  the  charging 
order.  Unless  the  charging  order  is  protected 
under  one  or  other  of  those  two  sections — sect.  45 
and  sect.  49 — it  is  not  pi-otected  at  all  as  against 
the  official  receiver's  title  relating  back  to  a  tim» 
anterior  to  it.  Therefore,  the  question  we  have  to 
consider  is,  whether  it  is  either  a  "protected 
execution  "  within  sect.  45  or  a  "  protected  trans- 
action "  within  sect.  49.  Sect.  45  is  so  worded  as- 
to  exclude  the  possibility  of  holding  that  this  is  a 

frotected  execution  within  that  section.  Mr. 
[all  admite  that,  and  has  very  properly  not 
argued  it,  Therefore,  we  may  disregard  sect.  45. 
But,  although  we  need  not  consider  sect.  45,  it 
will  not  do  to  lose  sight  of  the  real  nature  of  the 
charging  order.  The  real  nature  of  a  charnng 
order  is  much  more  akin  to  an  execution  %an 
what  is  commonly  called  a  *'  dealing  or  transac- 
tion." It  must  not  be  fo^otten  that  a  charging 
order  is  obtained  in  the  first  instance  ex  parte. 
The  practice  is  to  get  an  order  nisi,  and  then  to 
give  notice  to  the  debtor.     All  the  subsequent 

Sroceedings  are  no  doubt  done  on  notice  to  the 
ebtor.  That  being  the  nature  of  the  step 
taken  in  the  present  case,  I  cannot  think  that  it 
is  '  fairly  construing  the  expression  "  contract, 
dealing,  or  transaction,"  in  sect.  49  of  the  Bank- 
ruptey  Act  1883,  to  hold  that  a  step  taken  behind 
the  back  of  a  debtor  and  without  his  sanction, 
and  in  which  he  takes  no  part  whatever,  is  a 
"  contract,  dealing,  or  transaction  by  or  with  " 
him.  I  think  that  that  would  be  stretehing  the 
words  too  far.  I  do  not  think  that  this  is  a  novel 
decision  at  all,  having  regard  to  the  case  of  Ex 
parte  PUlers ;  Be  Curtoye  {ubi  tup.),  in  which  it 
was  held  that  a  charging  order  was  not  a  dealing 
under  the  previous  Bankruptey  Act  of  1869, 
because  it  was  a  step  in  invitum,  and  not  in  any 
fair  sense  a  contract  or  dealing.  In  substance 
and  in  point  of  reason  that  decision  covers  the 
present  case.  Sect.  4  of  the  Act  of  1883,  re- 
enacting  the  language  of  sect.  94  of  the  prior 
Act  of  1869,  has  had  put  into  it  the  word 
"  transaction  "  after  "  detuing."  I  for  one  very 
much  doubt  whether  anything  has  been  gained 
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bj  that.  "  Contraici,  dealing,  or  transaction 
by  or  with  the  bankrupt "  means  something  done 
• — something  in  which  the  bankrupt  would  not  be 
put  in  the  same  position  as  he  is  in  the  case  of  a 
charging  order.  I  think  tiiat  it  would  be  straining 
the  Mugnage  of  sect.  14  of  1  &  2  Vict.  c.  110 — 
which  says  that  a  man  who  hsjs  a  charging  order 
is  to  have  the  like  remedies  as  a  person  would 
have  if  he  had  an  agreement  of  charge — if  we 
were  to  hold  that  he  was  to  be  deemed  a  person 
in  whose  favour  such  an  agreement  has  been 
made.  I  think  we  should  be  straining  the  Ian- 
gnage,  and  the  case  not  being  within  sect.  49,  the 
opposition  to  this  appeal  faUs.  Now,  as  regards 
the  question  of  notice  we  need  not  go  into  it.  I 
am  not  at  all  satisfied  that  the  doctrine  of  Lueai 
V.  Dicker  (ubi  tup.)  could  be  stretched  so  far  as 
Mr.  Mackenzie  is  asking  as  to  stretch  it  here,  for 
this  reason  amongst  others,  that  all  the  petitions 
were  dismissed.  I  doubt  very  much  whether  the 
caoee  of  Lueat  v.  Dicker  (ubi  sup.)  and  Be  Sedg- 
toieik  (ubi  sup.)  can  be  pressed  so  far  as  to  say 
that  a  man  who  has  notice  to  dismiss  a  petition 
has  notice  of  other  acts  of  bankruptcy.  I  say  ifo 
more  about  that,  as  it  is  unnecessary  for  the 
determination  of  the  present  case.  As  regards 
the  costs,  the  summons  is  all  wrong.  The 
certificate  was  quite  right  —  perfectly  right— 
when  it  was  nufde.  Here  is  an  incumbrancer 
who  has  a  charge  on  the  fund  in  court,  and  his 
priority  is  quite  right;  but  by  reason  of  the 
twnkruptcy  of  the  judgment  debtor  his  charge  is 
invalid  as  against  the  official  receiver  acting  as 
tmstee  in  l^kmptcy.  The  proper  form  of  the 
application  would  have  been  an  application  to  the 
court,  notwithstanding  the  chief  clerk's  certificate, 
that  the  money  shomd  not  be  paid  out  to  the 
jud^ent  creditor,  but  should  be  paid  out  to  the 
official  receiver.  That  would  have  been  the  right 
form.  Having  regard,  therefore,  to  the  fact  that 
the  proceedings  are  all  wrong  in  form,  and  having 
regard  also  to  the  fact  that  this  point  was  never 
tuen  before  North,  J.,  and  further  affidavits 
having  been  filed  on  the  subject,  I  do  not  think 
that  it  would  be  right  to  give  the  official  receiver 
any  costs.  I  think  the  case  must  be  treated  as 
fought  out  on  the  merits,  and  there  ought  to  be 
an  expression  of  opinion  of  this  court  that  that 
chargmg  order  is  invalid  as  against  the  official 
receiver  acting  as  the  trustee  in  bankruptcy. 
That  would  put  the  matter  right.  But  I  do  not 
think  that  he  should  be  allowed  any  costs  of  the 
appeal.  ^ 

Smith,  L.J. — This  case  comes  before  this  court 
in  a  peculiar  way.  The  point  argued  before 
North,  J.,  on  which  he  ^re  judgment,  has  been 
praotioally  abandoned.  North,  J.  gave  judgment 
on  the  hypothesis  that  the  only  evidence  and 
knowledge  of  an  act  of  bankruptcy  was  the  know- 
ledge of  the  petition,  which  itself  would  contain 
a  statement  of  the  act  of  bankruptcy  which  was 
subsequently  dismissed.  The  leamea  judge  said 
that  he  was  not  quite  satisfied  on  the  evidence 
that  any  act  of  bankruptcy  had  ever  been  com- 
mitted at  all.  Therefore,  he  gave  judgment 
asaanst  the  official  receiver.  Thereupon  the 
(Acial  receiver  appeals,  and  the  first  thing  he 
does  is  not  to  controvert  the  judgment  of  my 
brother  North,  but  he  starts  another  point,  and 
he  begins  with  another  affidavit  of  Captain  O'Shea 
for  the  purpose  of  showing,  what  he  had  not 
deposed  in  his  former  affidavit,  that  there  was  an 


act  of  bankruptcy  de  fado  on  the  7th  April  So 
he  begins  with  a  new  statement  of  facts  in  tlni 
court.  And  then,  farther,  counsel  for  the  official 
receiver  takes  a  point  of  law,  which  nobody  took 
on  behalf  of  tjie  official  receiver  when  hefoR 
North,  J.,  viz.,  the  point  of  law  that  the  charging 
order  is  not  protected  because  of  either  sect  45 
or  sect.  49  of  the  Bankruptcy  Act  of  1883. 
Sect.  45  of  the  Act  of  1883  is  abandoned.  The 
present  case  is  not  within  that  section.  But  it 
IS  said  that  it  is  not  a  transaction  protected 
within  sect.  49.  Upon  that  point  of  law,  for 
the  reasons  which  have  been  given  by  Lord 
Halsbury  and  Lindley,  L.J.,  the  official  reodTer 
succeeds.  He  has,  however,  brought  up  an  en- 
tirely new  case,  which  I  do  not  think  North,  J. 
would  have  recognised  if  he  had  been  sitting 
here.  Having  brought  up  a  new  case  of  facts 
and  law  he  gets  a  judgment.  But,  what  is  right 
to  be  done  as  to  costs  r  I  think  the  least  to  b« 
done  is  not  to  let  him  have  his  costs  of  the 
appeal ;  and,  therefore,  he  gets  judgment  without 

*^**-  Appeal  allowed. 

Solicitor  for  the  appellant,  Oraham  Oordon. 

Solicitors  for  the  respondents,  Nye  and  Morebm, 
agents  for  /.  K.  Nye  and  Treacher,  Brighton; 
LetnoM,  Groves,  and  Leman. 


Wednesday,  Oct.  31, 1894 

(Before   Lord    Ebheb,    M.B.,    Lopbs  and 

BlOBT,  L.JJ.) 

LtSAOHT  v.  GoIiEMAN  and  OTHEBS.(a) 

APPEAL  FSOM  THE   QITEBN'S  BENCH  DIVIBI05. 

Marine  insurance — Cargo— Damage  to  some  cf 
goods  insured — Examination  of  all  the  goods- 
Expenses  of  examining  such  of  the  goods  oi 
were  undamaged — Actual  damage — LiabUHii  tf 
underwriters. 

The  plaintiff  shipped  a  number  of  cases  of  galva- 
nised iron  for  carriage  from  Bristol  to  Loadm, 
there  to  he  transshipped  by  barges  to  another 
vessel  for  export  to  Australia.  The  goods  uiert 
insured  for  the  voyage  from  Bristol  up  to  a»d 
including  the  transshipment,  and  by  ike  policij 
average  was  agreed  to  be  recoverable  on  ecA 
package  separodely  or  on  the  whole.  In  a  storm 
upon  the  insured  voyage  most  of  the  cases  vert 
wetted  by  salt  water,  and  in  London  the  plaintif 
had  them  all  landed  and  examined.  All  On 
cases  were  unpacked;  and  those  in  which  He 
iron  was  found  to  be  undamaged  toere  repaM 
and  exported,  while  those  in  which  the  iron  mu 
damaged  were  sold  by  auction. 

Held,  that  the  plaintiff  was  entitled  to  be  tt- 
imbursed  by  the  underwriters  only  for  the  lest 

rn  the  eases  in  which  ihe  iron  had  hits 
laged,  and  was,  therefore,  not  eniiUed  to  the 
expenses  incurred  by  him  tit  the  examinaHo*  if 
those  eases  of  iron  to  which  no  damage  had  m 
fact  occurred. 

This  was  an  appeal  from  the  judgment  of  WQls. 
J.  upon  further  consideration  after  the  trial  of  t^ 
action  with  a  jury  at  Bristol. 

The  action  was  brought  by  the  assured  under  » 
policy  of  marine  insarance  to  recover  from  the 
underwriters  the  expenses  incurred  by  him  in  the 

(a)  Bapotted  bj  E.  Uaklst  Bum,  Emi.,  BuTlita>atX««'. 


Digitized  by  VnOOQ  IC 


Feb.  16,  1895.] 


THE  LAW  TIMES. 


[Vol.  LXXI.-831 


Ct.  o»  App.] 


Ltsaoht  v.  Golbk an  and  othebs. 


[Ct.  of  App. 


examination  of  391  cases  of  galTanised  iron,  part 
of  the  cargo  of  497  cases,  which  was  the  subject- 
matter  of  the  policy. 

The  plaintiff  shipped  the  497  cases  on  a  vessel 
to  be  carried  fi-om  Bristol  to  London,  there  to  be 
transshipped  by  barges  into  another  vessel  for 
export  to  Australia.  The  cases  were  insured  for 
the  Toyage  from  Bristol  up  to  and  including  the 
transwipment,  and  by  the  policy  average  was 
"recoverable  on  each  package  separately  or  on 
the  whole."  The  policy  also  contained  the  usual 
suing  and  labouring  clause. 

The  ship  met  with  bad  weather  on  the  voyage, 
and  most  of  the  cases  were  wetted  with  sea  water. 
The  plaintiff,  therefore,  had  all  the  497  cases 
landed  at  the  West  India  Docks  in  London  for 
the  purpose  of  examination.  He  gave  notice  of 
this  to  the  underwriters,  and  they  appointed  a 
purveyor  to  attend  it. 

The  cases  were  then  all  unpacked  and  examined, 
and  it  was  found  that  in  106  the  iron  was  damaged, 
the  remaining  391  being  undamaged.  The  exami- 
nation lasted  for  two  months.  Finally  the  ^^91 
Tindamt^ged  cases  were  repacked  and  exported  to 
Australia,  while  the  106  damaged  cases  were  sold 
by  auction. 

The  plaintiff's  claim  in  re^oect  of  the  106 
damaged  cases,  namely,  the  difference  between 
the  invoice  price  and  the  sale  price  of  this  number 
of  cases  together  with  the  costs  of  their  sale  and 
a  proportion  of  the  expenses  of  the  examination, 
was  paid  by  the  underwritere.  The  plaintiff  now 
sued  for  the  remaining  expenses  of  tiie  examina- 
tion, namely  a  proportionate  part  of  the  whole  in 
respect  of  the  397  undamaged  cases. 

Wills,  J.,  upon  further  consideration  after  the 
trial,  gave  judgment  for  the  defendants. 
The  plaintiff  appealed. 

Fyke,  Q.O.  and  E.  U.  Bullen  for  the  plaintiff. — 
A  partial  loss  has  been  incurred  within  the  terms 
of  the  policy,  and  the  only  question  is  who  is  to 
pay  for  the  expenses  of  finding  out  what  was  the 
partial  loss.  In  Phillips  on  Insurance,  Art.  1791, 
it  is  stated  that  "  the  charges  for  ascertaining  the 
amount  of  the  loss  should  fall  upon  the  party  who 
must  have  sustained  the  loss  had  its  amount  been 
ascertained  without  any  expense."  By  the  terms 
of  the  policy  average  is  recoverable  on  the  whole, 
and  this  distinguishes  the  case  of  Cator  and 
others  v.  The  Great  Western  Insurance  Company 
of^  New  York  (29  L.  T.  Bep.  136 ;  L.  Hep.  8  C.  P. 
552),  which  was  decided  on  the  special  nature  of 
the  policy  then  in  question,  which  was  on  each 
specific  parcel.  The  plaintiff  is  also  entitled  to 
his  claim  under  the  suing  and  labouring  clause, 
because,  if  the  packages  bad  not  been  opened,  they 
would  have  deteriorated  through  being  allowed  to 
remain  wet  with  sea  water. 

Bucknill,  Q.C.  and  English  Harrison  for  the 
defendants. — The  plaintiff  has  chosen  to  claim 
average  on  each  particular  package,  and  therefore 
cannot  claim  on  packages  to  which  no  damage 
happened.  Underwriters  are  only  liable  to  pay 
for  actual  loss  on  damaged  goods.  [He  was 
stopped.] 

Pyke  replied. 

Lord  Ebheb,  M.R. — In  this  case  the  assured 
shipped  a  carg^  of  cases  of  galvanised  sheet  iron  to 
be  carried  by  sea  from  Bristol  to  the  Thames,  where 
it  was  to  be  transshipped  by  barges  from  the  ship 
it  arrived  in  into  another  ship  lying  in  the  river 


for  carriage  to  Australia.    He  then  effected  an 
insurance  on  the  iron  for  the  voyage  commencing 
at  Bristol  and  teiminating  upon  the  completion 
of  the  transshipment  into  the  ship  that  was  going 
to  carry  it  to  Australia.     The  ship  which  carried 
the  iron  from  Bristol  arrived  in  tiie  Thames  ;  but 
on  her  voyage  had  met  with  heavy  weather  so 
that  some  at  all  events  of  the  goods    insured 
suffered   damage     by  sea-water.      The    assured 
thereupon  became  entitied  to  claim  against  the 
underwriters.    Now  he  had  insured  all  the  cargo 
of  galvanised  iron  that  was  put  on  to  the  ship ; 
but  the  policy  contained  a  provision  that  average 
should  be  recoverable  on  each  package  separately 
or  on  the  whole.    The  first  question  that  arose 
was  whether  the  insurance  was  an  insurance  of 
the  cargo  as  a  whole  or  of  each  package  separately. 
I  am  inclined  to  think,  though  the  matter  is  not 
material,  that  it  was  an  insurance  on  the  whole 
cargo,  and  not  on  each  package  separately.    The 
provision  in  the  policy  which  I  have  referred  to 
gives  the  assured  the  right  of  taking  the  loss  on 
each  package  without  reference   to    the    whole 
cargo,  or  on  the  whole  cargo,  whichever  he  liked. 
Now  a  loss  did  in  fact  tcike  place,   and  on  the 
arrival  of  the  ship  in  the  Thames,  the  assured, 
having  taken  the  goods  out  of  her  and  put  them 
into  barges,  thou^t  it  right  that  he  should  have 
them  examined  before  being  put  into  the  othev 
ship  for  export.    He  therefore  had  them  landed 
at  the  West  India  Docks  for  the  sole  purpose  of 
having  them  examined  with  the  view  of  finding 
out  which   of  them  was  damaged  and  to  what 
extent.    He  gave  notice  to  the  underwriters  of 
what  he  was  doing,  and  they  appointed  a  surveyor 
and  told  the  assured  he  was  to  do  the  best  he 
could  with  the  goods.    Each  separate  pack^;e 
was  then  examined  in  order  to  see  whether  it  had 
been  damaged  by  sea-water  and  to  decide  what 
had  better  be  done  with  it,  if  it  was  damaged. 
In  106  packages  it  was  found  that  the  iron  nad 
been  damaged,  in  the  other  391  it  was  found  to 
be  uninjured.    The  391  uninjured  packages  were 
forwarded  to  Australia,  the  1(>6  damaged  ones  were 
sold  by  auction.     The  assured  then  claimed  from 
the    underwriters    the    difference    between   the 
original  value  of  the  106  injured  packages  and  the 
price  obtained  at  the  auction,  together  with  the 
expenses  of  examining  them,  and  the  underwriters 
paid  him  this  sum.    But  besides  this  he  now 
claims  to  be  paid  the  expenses  incurred  by  him 
in  having  <the  undamaged  packages  examined. 
That  claim  must  be  put  forward  eitner  in  respect 
of  the  damaged  goods  or  else  of  the  undamaged 
goods.    It  cannot  be  put  forward  in  respect  of 
the    damaged    goods,    because   he  cannot  have 
suffered  any  loss  in  respect  of  them  further  than 
that  which  the  underwriters  have  paid  for.    But 
if  the  claim  was  made  in  respect  of  damage  to 
the   undamaged    goods,   the    assured    can    only 
mean  that  their  marketvalue  was  injured  by  reason 
of  the  damage  to  the  other  goods.    Although  the 
assured  acted  in  a  very  reasonable  way  it  seems 
clear  to  me  that  he  cannot  claim  these  expenses 
from  the  underwriters.    It  is  said  that  there  is 
authority  in  favour  of  the  plaintiffs  contention; 
there  is  certainly  very  strong  authority  directly 
opposed  to  it.    In  the  fifth  edition   (1835)   of 
Stevens  on  Average,  at  pages  157  and  158,  he 
says  the  most  satisfactory  reason  why  the  under- 
writer is  not  liable,  is,  "  because  he  is  account- 
able only  for  the  actual  damage  done  to   the 
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thing  insured.  He  otgages  to  guarantee  the 
assured  against  the  direct  operation  of  sea 
damage,  but  not  against  the  eontequential  resulte." 
The  same  view  is  taken  in  Phillips  on  Insurance. 
Then  again  it  is  entirely  contraiy  to  the  practice 
of  average  adjusters  to  allow  to  an  a88ui«d  that 
which  uie  plaintiff  now  claims.  The  result 
therefore  is  that  principle,  authority,  and  the 
practice  of  average  adjusters  are  all  opposed  to 
aUowing  the  plaintiff's  claim.  I  think  that  the 
judgment  of  Wills,  J.  was  right  and  this  appeal 
must  be  dismissed.  I  will  only  add  this,  that  the 
argument  on  the  suing  and  labouring  clause 
seems  to  me  peif  ectlv  idle ;  and  that  what  was 
insured  was  the  iron  in  the  cases,  not  the  cases 
theniselves,  though  the  cases  may  have  added  to 
the  value  of  what  was  insured. 

Lopes,  L.J. — The  matter  has  been  so  fully 
treated  by  the  Master  of  the  Rolls  that  I  will  say 
very  few  words.  Hie  insurance  was  effected  on 
497  cases  of  sheets  of  galranised  iron,  and  on  the 
•hip's  arrival  in  Lon£>n  it  was  found  that  the 
iron  in  106  cases  had  been  damaged  bv  sea-water 
on  the  voyage.  With  r^ard  to  tnese  cases 
the  plaintiff  has  been  paid  what  he  was  entitled  to, 
and  no  question  about  them  is  raised  here.  What 
the  plaintiff  is  now  asking  for  is  repayment  of 
expenses  incun«d  by  him  in  examining  the  391 
cases  which  were  not  damaged.  A  policy  of 
marine  insurance  is  an  insurance  against  actual 
damage,  and  there  has  been  no  actual  damage  to 
the  ^1  cases.  The  most  that  could  be  said  is 
that  there  was  a  suspicion  that  they  might 
have  been  damaged,  but  a  suspicion  is  not  enough. 
I  quite  agree  with  everything  that  the  Master  of 
the  Rolls  has  said.  As  for  the  suing  and  labour- 
ing clause  it  is  clear  that  no  part  of  the 
expenses  incurred  about  the  examination  of  the 
391  cases  was  incurred  in  diminishing  any  loss 
suffered  through  perils  of  the  sea. 

RioBT,  L.J. — I  am  of  the  same  opinion.  It 
seems  to  me  that  this  claim  is  an  attempt  to 
extend  the  law  of  marine  insurance.  It  cannot  be 
said  that  a  mere  suspicion  of  damage  to  the  goods, 
entitled  the  plaintiff  to  incur  costs  and  claim 
them  afterwards  from  the  defendants  when  in  fact 
no  damage  had  taken  place,    ^^^^^j  dUmi,«^. 

Solicitors  for  the  plaintiff,  Whites  and  Co., 
for  Prese  and  Inship,  Bristol. 

Solicitors  for  the  defendants,  LmdeBs  and  Co. 


Wcdneeday,  Nov.  14,  1894. 

(Before  Lord  Eshek,  M.R.,  Lopes  and 
RiOBT,  L.JJ.) 

Reo.  v.  The  Justices  of  Essex,  (a) 
appeal  fsom  the  queen's  bench  division. 

Pool-  rate — Appeal  to  sessions — Appearance  of 
assessment  comviittee  as  respondents — Consent 
of  guardians — Condition  precedent — Waiver 
by  appellant — Union  Assessment  Committee 
Amendment  Act  1864(27  <£•  28  Vict.  c.  39).  «.  2. 

Beet.  2  of  the  Union  Assessment  Committee  Amend- 
ment Act  1864  enables  an  assessment  committee 
to  appear  as  respondents  to  an  appeal  to  quarter 
sessions,  "  with  the  consent  of  the  guardians  of 

(a)  Bepnrted  ^7  E.  Ujlnlsi  Smith,  Eiq.,  BarrUtcr-ftl-lAw. 


such  union,  after  notice  shall  have  been  tent  to 
every  guardian." 
Held  (afirming  the  decision   of  the  Queen's  Senek 
Division),   reported  ante,  p.  296,    that  it  is  a 
condition  precedent  to   the  appearance    of   an 
assessment    committee    as    respondents    to    aa 
appeal  that,  after  notice  has  been  sent  to  everg 
guardian  they  shall  have  obtained  the  consent  of 
the    guardians    to    their    appearance    in    that 
appeal :    and  if  such  consent  has   not  in  fad 
been    obtained,     the    appellant    cannot    waive 
compliance  with  the  condition  precedent  so  as  to 
eyiahle  the  assessment  committee  to  be  a  respon- 
dent to  the  appeal. 
This  was  an  appeal  from  a  decirion  of  the  Queen's 
Bench  Division  (Mathew  and  Day,  JJ.),  which  is 
reported  ante  p.  296,  discharaing  a  rule  for  a 
mandamus  obtained  by  the  West  Ham   Animnn 
ment  Committee  against  the  justices  of  Easer. 
directing  them  to  order  the  clera  of  the  peace  for 
the  county  to  tax  the  costs  of  the  assessment 
committee   in  eleven  several  appeals  entered  by 
the  London  County  Council  against  poor  rates  in 
the  parishes  of  East  and  West  Ham. 

By  the  Union  Assessment  Committee  Amend- 
ment Act  1864  (27  &  28  Yict.  c.  39)  it  is  provided, 
with  reference  to  any  appeal  heard  by  any  quarter 
sessions  against  a  poor-rate,  as  follows : — 

Sect.  2.  The  asaessment  committee  of  Bnoh  nnion  tdmj, 
with  the  oonaent  of  the  gnmrdians  of  laofa  union,  after 
notice  shall  have  been  sent  to  every  gnardian,  appear  aa 
teapondenta  to  anoh  appeal     .     .     . 

In  the  above  mentioned  eleven  appeals  to  the 
Essex  Quarter  Sessions,  the  West  Ktm  Assess- 
ment Committee  had  appeared  as  respondents 
without  having  obtained  the  consent  of  the 
guardians  to  appear  as  respondents  in  tlioae 
appeals. 

The  appeals  were  dismissed,  and  the  appellants 
ordered  to  pay  the  respondents  their  costs,  bnt 
the  clerk  of  the  peace  i«fused  to  tax  the  costs  of 
the  assessment  committee  on  the  ground  that,  not 
having  obtained  the  consent  of  the  guardians,  they 
were  not  properly  respondents  to  lie  appeal. 

The  assessment  committee  contended  that 
under  the  ciivnmstances  of  the  case,  which  are 
fuUy  set  out  in  the  report  of  the  decision  of  the 
Queen's  Bench  Division,  ante,  s.  296,  they  were 
entitled  to  liave  their  costs  taxed  by  the  clerk  of 
the  peace,  and  the^  obtained  a  rule  for  a 
mandainus  to  the  justices  directing  them  to  order 
the  clerk  of  the  peace  to  tax  uie  committee's 
costs. 

The  Queen's  Bench  Division  discharged  this  rule. 

The  assessment  committee  app^ed. 

Jelf,  Q.C.  and  Morten  for  the  assessment  com- 
mittee.— No  question  was  ever  raised  by  the 
London  County  Council  as  to  our  right  to  appear 
as  respondents.  We  were  requested  by  the 
county  council  to  appear  at  quarter  sessions  and 
consent  to  the  appeals  being  respited.  All  our 
costs  have  been  incurred  through  what  we  have 
done  at  the  request  of  the  county  council.  There- 
fore our  compliance  with  the  provisions  of  sect.  2 
as  to  obtaining  the  consent  of  the  guardians  has 
been  waived  by  them,  and  they  cannot  now  be 
heard  to  say  that  we  ought  not  to  have  appeared 
as  respondents.  Compliance  with  a  statatoiy 
condition  such  as  this  may  be  waived  by  the 
conduct  of  the  other  party  to  an  app^ : 

Reg.  V.  The  JiittieesofHtrtfordskire,  4B.&Ai.  SSI- 
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The  assessment  committee  in  fact  obtained  the 
consent  of  the  guardians  to  appear  as  respondents 
to  one  appeal,  bronght  by  the  London  Connty 
€k>nncil,  though  they  did  not  obtain  it  for  the 
other  appeals  subsequently  brought.  In  a  case 
decided  upon  sect.  1  of  this  Act,  it  was  held  that 
an  appellant  need  not  go  several  times  through  the 
useless  form  of  making  an  application  to  an 
assessment  committee  before  bringing  several 
appeals  against  rates  made  in  conformity  with 
the  same  valuation  list.  The  same  reasoning 
applies  here,  and  it  is  sufficient  that  the  committee 
had.  obtained  the  guardians'  consent  in  the  matter 
of  one  appeal. 

Reg.  T.  TheJuatitet  ofDenhighthire,  SSL.  T.  R»p. 
388;15Q.  B.  Div.431. 

Bosanqtut,  Q.C.  {Wedderbum  with  him),  for  the 
Xjondon  County  Council,  was  not  called  upon. 

Lord  !EsHEB,  M.R. — In  this  case  the  West  Ham 
Assessment  Committee  are  asking  for  a  mandamus 
to  the  Justices  of  Essex,  directing  them  to  order 
their  clerk  of  the  peace  to  tax  the  costs  said  to 
hare  been  incurred  by  the  assessment  committee 
in    several    appeals    to    quarter    sessions.     The 
clerk  of  the  peace  refused  to  tax  these  costs  on 
the   ground  that  he  had  no  jurisdiction  to  tax, 
because      the    assessment    committee    had    no 
»nthoiitv  to  appear  before  the  justices,  and  could 
not  legally  have  been  heard  by  the  court.    The 
question  whether  the  assessment  committee  had 
any  right  to  appear  before  the  quarter  sessions 
on  these  several  appeals  depends  upon  an  Act  of 
Parliament.     It  is  said  that  they  had  not  put 
themselves  in  a  position  to  be  heard  by  the  court, 
because  they  had  not  complied  with  certain  condi- 
tions precedent  to  their  right  to  be  heard  in  an 
appeal  to  quarter  sessions.   The  question  depends 
upon  the  true  construction  of  sect.  2  of  the  Union 
Assessment  Committee    Amendment  Act   1864. 
During    the  argument  the  case  of  Beg.  v.  The 
Juttiees  of  Dewighshire  (ubi  tup.)  was  strongly 
relied  upon,  but  that  case  was  decided  upon  the 
constnic-tion  of  sect.  1   of   the  Act  of  1864,  a 
different  section  from  that  which  we  have  to  deal 
with  in  the  present  case.    Sect.  2  gives  power  to 
an  assessment  committee  to  appear  as  respondents 
to  an  appeal, "  with  the  consent  of  the  guardians" 
and  "  alter  notice  shall  have  been  sent  to  every 
guardian."    Beading  that  section  according  to  its 
ordinary  grammatical  construction,  it  appears  to 
me  plain  that  the  assessment  committee  cannot 
appear  as  respondents  to  an  appeal,  unless  and 
until  they  have    obtained  'the    consent  of   the 
guardians  of  the  union,  after  notice  has  been  sent 
to  every  guardian.    Until  they  show  that,  they 
have  no  right  to  be  heard  in  an  appeal.    Those 
are  conditions  precedent,  proof  of  the  fulfilment 
of  which  lies  on  the  assessment  committee.   They 
are  conditions  precedent  which  must  be  fulfilled 
before  the   court    has  jurisdiction  to   hear  the 
assessment  committee,  and  such  being  the  case, 
no  consent  by  the  opposite  party  can  give  juris- 
diction to  the  court  oy  waiving  their  fulfilment. 
If  there  has  been   any  agreement   between  the 
London    County  Council    and  the    Assessment 
Committee,  or  if  either  has  deceived  the  other 
^  as  to  cause  the  other  to  incur  some  liability ; 
that  is  a  question  which  they  must  settle  between 
themselves.     The  question  before  us  is  whether 
the  clerk  of  the  peace  had  jurisdiction  to  tax  these 
costs.    It  seems  to  me  that  he  acted  quite  rightly 


in  asking  for  proof  of  fulfilment  of  the  conditions 
precedent  to  the  right  of  the  assessment  com- 
mittee to  appear,  and,  therefore,  precedent  also  to 
his  jurisdiction  to  tax  their  costs.  It  is  perfectly 
clear  that  they  had  never  been  fulfilled,  and, 
therefore,  he  had  no  jurisdiction  to  tax  the  costs. 
This  is  not  a  case  in  which  the  conditions 
precedent  had,  in  fact,  been  fulfilled,  and  the 
mere  proof  of  their  fulfilment  was  dispensed  with 
in  court.  They  never  were,  in  fact,  complied 
with,  and  we  must,  therefore,  refuse  to  issue 
a    mandamus   to   the  justices,  which  would  re- 


quire them    to  do  a  thing  which   in   law  they 

■       -        Th 
dismissed. 


had   no    power   to   do.     The   appeal   must   be 


Lopes,  L.J. — This  case  arises  out  of  a  rating 
appeal  at  quarter  sessions.  Two  respondent 
appeared  in  it,  one  being  the  churchwardens  and 
overseers  of  the  parish,  and  the  other  the  assess- 
ment committee.  The  appeal  raised  an  important 
question,  and  was  carried  up  to  the  House  of 
Lords,  so  that  the  case  extended  over  a  long 
period  of  time,  and  meanwhile  considerable  costs 
were  incurred  in  entering  and  respiting  several 
similar  appeals  at  quarter  sessions.  When  the 
House  of  Lords  had  given  its  decision,  and  the 
appeals  which  had  been  respited  were  dismissed 
with  costs,  those  costs  had  to  be  taxed.  The 
clerk  of  the  peace  accordingly  taxed  the  costs  of 
the  churchwardens  and  overseers,  as  he  undoubt- 
edly had  power  to  do.  But  the  assessment  com- 
mittee also  asked  the  clerk  of  the  peace  to  tax 
their  costs,  which  they  had  incurred  in  the  respit- 
ing of  the  several  appeals  I  have  mentioned.  The 
clerk  of  the  peace  refused  to  tax,  saying  that,  as 
the  assessment  committee  had  not  complied  with 
the  requirements  of  sect.  2  of  27  &  28  Vict.  c.  39, 
they  had  no  locus  standi,  and  he  had  no  jurisdic- 
tion to  tax  their  costs.  Sect.  2  prescribes  certain 
conditions  precedent  to  the  right  of  an  assessment 
committee  to  appear  as  respondents  to  an  appeal, 
and  there  is  no  evidence  in  the  present  case  that 
the  West  Ham  Assessment  Committee  has  ever 
complied  with  these  conditions.  In  fact,  it  is 
clear  that  they  have  never  been  complied  with. 
It  appeai-8  to  me  that  the  clerk  of  the  peace  was 
perfectly  right  in  refusing  to  tax,  and  that  he 
only  did  what,  under  the  cii-cumstances,  he  was 
bound  to  do.  But  two  cases  have  been  cited  in 
the  argument  which  were  said  to  govern  the 
present  case.  One  was  Bex  v.  The  Justices  of 
Hertfordshire  (u6i  sup.).  In  my  opinion  that  case 
is  no  authority  whatever  for  the  proposition  that 
was  suggested,  namely,  that  tuese  conditions 
precedent  can  be  dispensed  with.  In  that  case 
the  appellant  appeared  at  sessions  ready  to  prove 
his  notice  of  appeal.  It  was  not  proved,  nor  an 
admission  required;  but,  upon  the  respondent 
praying  a  respite,  a  notice  was  handed  by  him  to 
the  clerk  of  the  peace,  and  filed  with  the  records 
of  the  court.  At  the  next  sessions  the  appeal  was 
called  on,  and  it  was  held  by  the  King  s  Bench 
that,  under  the  circumstances,  further  proof  of 
the  notice  of  appeal  was  unneceaaaiy,  and  the 
appeal  ought  toDe  heard.  The  other  case  relied 
on  was  Beg.  v.  The  Juttiees  of  Denbighshire  {uhi 
sup.).  That  case  also  is,  to  my  mind,  of  no  assist- 
ance in  the  present  case.  It  was  decided  upon 
sect.  1  of  the  Act,  which  is  quite  different  from 
sect.  2.  Speaking  for  myself,  I  think  that  the 
case  was  rightly  decided  on  sect.  1 ;  but  it  is  of 
no  effect  whatever  with  i-egard  to  sect.  2.     I 
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therefore  come  to  the  coaclnmon  that  the  view 
taken  hj  the  clerk  of  the  peace  was  right,  as  also 
was  the  decision  of  the  Divisional  Court. 

BiGBT,  L.J. — The  right  of  the  assessment  com- 
mittee to  appear  as  respondents  in  this  appeal  is 
a  statutory  nght,  and  the  onl^  statutory  authority 
that  has  been  laid  before  us  is  that  which  is  con- 
tained in  sect.  2  of  the  Union  Assessment  Com- 
mittee Amendment  Act  1864.  The  right  which  is 
there  given  to  an  assessment  committee  depends 
upon  the  consent  of  the  guardians  after  notice  has 
been  given  to  each  guardian.  It  was  faintly  argued, 
but  I  do  not  think  much  reliance  was  placed  upon 
this  fact,  that  that  consent  had  actually  been 
obtained,  and  if  it  had  been,  that  woiild  have  gone 
some  way  towards  establishing  the  position  of  the 
assessment  cummittee.  But  when  tne  matter  had 
been  thoroughly  threshed  out,  it  appeared  that 
the  only  consent  actually  obtained  was  a  consent 
to  appear  in  the  name  of  the  guardians  upon  one 
appeal  only,  and  there  were,  at  any  rate,  ten  other 
appeals  as  to  which  no  consent  was  obtained.  It 
was  then  said  that  the  obtaining  the  consent  had 
been  waived  by  the  London  County  Council.  The 
answer  to  that  was  that  the  county  council  had  no 
right  to  waive  such  a  condition,  if  condition  be  the 
right  term,  or  the  substance  of  the  section  which 
gives  the  right  to  appear.  In  support  of  the 
proposition  that  a  statutory  condition  may  be 
waived,  there  was  cited  the  case  of  Bex  v.  The 
Justices  of  Hertfordshire  [ubi  sup.).  But  in  that 
case  no  statutory  condition  was  waived.  The 
condition  in  question  was  that  a  certain  notice  of 
appeal  should  be  served,  and  it  was  served.  There 
was  no  waiver.  It  appears,  from  the  report  of  the 
case,  that  the  appellant  who  had  to  prove  the 
notice  was  in  court  ready  to  prove  it,  and  everyone 
in  court  knew  that  the  proper  evidence  was  ready. 
There  was  nothing  more  than  an  omission  to  ask 
for  the  formal  proof  of  that  which  everyone  knew 
to  be  the  fact.  Then  it  was  aiyued  that  in  the 
case  of  Beg.  v.  The  Justices  of  Denbighshire  {ubi 
sup.)  it  was  laid  down  that  one  application  to  the 
assessment  committee  is  a  sufficient  compliance 
with  the  statutoiy  condition  precedent,  which  is 
to  be  found  in  sect.  1.  The  court  there  held  that 
the  condition  precedent  had  been  complied  with, 
but  that  decision  does  not  affect  the  case  now 
before  us.  We  should  be  holding  in  direct  con- 
tradiction to  what  appears  to  be  the  fact,  if  we 
were  now  to  hold  that  the  condition  in  sect.  2  had 
been  complied  with  at  all.  I,  therefore,  entirely 
agree  with  the  conclusions  that  have  been  arrived 
at,  and  I  think  this  appeal  should  be  dismissed. 

Appeal  dismissed. 

Solicitor  for  the  London  County  Conncil, 
W.  A.  Blaxland. 

Solicitors  for  the  Assessment  Committee, 
HiUearys. 


Tuesday,  Nov.  27, 1894. 

(Before  Lord  Esher,  M.II.,  Lopes  and  Rigbt, 

L.JJ.). 

Williams  v.  Cabtwbioht  aitd  othkks.  (a) 

APPEAL    FROM   THE    QUBEN'S    BEHCH    DITISIOS^. 

Practice — Writ  of  summons — Service  out  of  fie 
jurisdiction — Defendant  resident  in  SeoUani — 
Action  of  tort — Co-defendants  within  the  juris- 
diction —  Discretion  —  Comparative  cost  ami 
convenience — Order  XI.,  rr.  1  (g),  2,  4. 

By  Order  XI.,  r.  1  (g),  service  out  of  the  jurisdie- 
lion  of  a  writ  of  summons  may  be  allotoed 
whenever  "  any  person  out  of  the  jurisdieiion  is 
a  necessary  or  proper  party  to  an  action  propeiig 
brought  against  some  other  person  duly  aeroed 
tcithin  the  jurisdiction." 

In  an  action  of  tort,  in  respect  of  the  issuing  of  an- 
alleged  false  and  fraudident  prospectus,  tehiA 
toas  brought  against  three  defendants,  two  of 
whom  resided  wiQiin  the  jurisdiction,  but  the 
third  to<M  resident  at  Edinburgh : 

Held  (by  Lopes  and  Bigby,  LJJ.,  Lord  Eaker, 
M.B.  dissentitig),  that,  under  the  cireumstanees 
of  the  ease,  and  considering  the  comparative  cost 
and  convenience  of  all  parties  to  the  action,  tke 
action  was  one  in  which  service  on  the  defendoMt 
who  resided  at  Edinburgh  ought  to  be  allowed. 

This  was  an  appeal,  from  an  order  of  Wright,  J. 
at  chambers,  discharging  an  order  previoiuly 
made  by  him  allowing  a  writ  of  sununons  to  be 
served  out  of  the  jurisdiction  upon  one  of  the 
defendants  in  the  action. 

The  action  was  brought  against  three  d^en- 
dants,  two  being  directors  and  the  other  the 
London  manager,  of  the  Equitable  Mortgage 
Company  of  iHew  York,  and  by  the  indorsement 
on  the  writ  the  plaintiff  claimed  "damages 
against  the  defendants  by  reason  of  their  having 
induced  him  to  purchase  shares  in  the  Equitable 
Mortgage  Company  by  issuing  and  sending  to  him 
in  London  a  false  iraudulent  and  misleadiiig' 
prospectus  and  report  of  the  assets,  liabilities,  and 
business  of  the  said  company." 

Two  of  the  defendants  resided  near  London,  and 
the  writ  was  duly  served  upon  them. 

The  other  defendant,  J.  E.  Guild,  was  a  Sootdi- 
man,  resident  in  Edinbui^h. 

Upon  an  ex  parte  application  to  Wright,  J.  at 
chambers,  the  learned  judge  granted  leave  for 
service  of  the  writ  upon  Guild  in  Edinburgh,  bat. 
on  a  subsequent  application  by  Guild,  the  Teamed 
judge  discharged  the  previous  order,  but  gave 
leave  to  appeal,  saying  the  matter  was  one  which 
ought  to  be  brought  tefore  the  Court  of  Appeal. 
and  at  the  same  time  he  gave  leave  to  the  portieB 
to  file  further  affidavits  as  to  the  facts. 

The  plaintiff  accordingly  appealed. 

McCaU,  Q.C.  and  Whitehouse  for  the  plaintiff.— 
The  defendant  Guild  is  a  proper  party  to  the 
action)  within  Order  XI.,  r.  1  (y).  The  rule  has 
been  considered  in  two  actions  oi  contract : 

Massev  v.  Beynes,  59  L.  T.  Bep.  470 ;  21  Q.  B. 

Div.  330 ; 
Firth  V.  de  las  Rivas,  69  L.  T.  Bep.  666  ; 

and  it  has  been  treated  as  applicable  to  actians  «f 
tort: 

Croft  V.  King,  68  L.  T.  Bep.  296 ;    (1893)  I  Q.  B. 

Div.  419. 

la)  Bqiiorted  by  E.  Maslet  Smith,  Eiq.,  Bwtlif  >t  htm. 
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WiUed  T.  aalbraith  (68  L.  T.  Bep.  354,  421 ; 
<1893)  1  Q.  B.  Div.  431,  577)  was  also  a  case  of 
tort  in  which  the  Divisional  Comt  granted  leave 
to  serve  a  writ  oat  of  the  jiiris£otion  under 
Order  !XI.,  r.  1  (a),  and  though  that  decision  was 
I'eversed  bv  the  Court  of  App«al,  it  was  only  upon 
the  ground  that  the  facts  did  not  show  any  h<md 
fide  cause  of  action  against  the  person  who  had 
been  served  within  the  jurisdiction.  Here 
the  case  of  the  plaintifE  ia  exactly  the  same 
against  all  three  defendants,  the  evidence  will  be 
exactly  the  same,  and  it  will  be  in  every  way  more 
convenient  to  have  the  action  tried  once  in 
^England  than  that  the  matter  should  be  tried 
twice  over.  The  principal  witnesses  are  in 
England,  the  books  of  the  company  are  either  in 
England  or  America,  and  as  a  commission  to 
America  will  be  necessary,  it  will  save  expense  to 
have  only  one  commission  instead  of  two  commis- 
4sions,  which  will  be  necessary  if  there  are  two 
actions. 

Sir  Richard  WebsUr,  Q.C.  and  H.  8.  Theobald  for 
the  defendant  Guild. — In  actions  of  contract 
where  the  defendants  are  so  connected  together 
that  there  can  be  no  distinction  made  between 
them  in  point  of  law,  it  is  proper  that  service 
should  be  allowed  out  of  the  jurisdiction.  In 
«ome  cases  of  tort,  as  for  instance  in  an  action 
for  malicious  prosecution,  the  same  considerations 
may  apply.  But  though  the  words  of  rule  1  (g) 
are  large  enough  to  cover  all  cases  of  tort,  it 
ought  not  to  be  applied  to  an  action  of  deceit 
such  as  the  present.  Fraud  depends  on  the 
knowledge  of  the  defendant,  and  though  several 
people  may  be  concerned  in  a  fi-aud,  tne  matter 
cannot  properly  be  treated  as  a  joint  Act. 
Though  the  two  other  defendants  have  done  the 
same  thing  as  Guild  may  have  done,  that  will  not 
constitute  a  joint  transaction.  Evidence  against 
his  co-defendants  would  not  necessarily  be  evi- 
dence against  Guild.  The  granting  of  leave  for 
service  out  of  the  jurisdiction  under  Order  XI.  is 
discretionary,  and  the  court  ought  not  to  interfere 
when  once  a  judge  has  exercised  his  discretion 
upon  the  matter.  This  action  can  be  well  tried 
in  Scotland  in  the  Sheriffs  Court,  and  the  "  com- 
parative cost  and  convenience"  between  that 
court  and  the  High  Court  in  England  is  in  favour 
of  trial  in  Scotland. 

McCall  replied. — The  "  comparative  cost  and 
convenience  "  to  be  considered  by  the  court  is  that 
of  all  the  parties  to  the  action,  not  of  that  defen- 
dant only  who  is  out  of  the  jurisdiction : 

Kinahan  v.  Kindhan,  62  L.  T.  Bep.  718 ;  4S  Ch. 
Div.  78. 

Lord  EsKEK,  M.B.. — It  seems  to  me  that  the 
question  of  jurisdiction  that  has  been  discussed 
is  a  very  nice  one,  and  I  should  be  very  much 
inclined  to  say  that  the  power  given  by  Order  XL 
is  not  to  be  used  in  actions  of  tort  or,  at  least,  of 
fraud.  And  for  this  reason :  If  there  were  only 
one  defendant  in  this  action.  Order  XI.  could  not 
be  made  use  of,  and  service  in  Scotland  or  else- 
where out  of  England  could  not  be  allowed  by  the 
court.  It  would  be  strange,  therefore,  if  a  defen- 
dant cannot  be  sued  alone  in  England,  yet  can  be 
sued  in  England  if  the  plaintuE  joins  another 
defendant  with  him.  Nevertheless,  the  words  of 
rule  1  (g)  are  large  enough  to  include  cases  of 
tort,  80  that  it  seems  to  me  that  in  some  cases,  at 
all  events,  of  joint  torts,  the  rule  may  be  applic- 


able. But  I  think  that  it  ought  never  to  be 
allowed  to  be  used  in  such  cases  except  under 
extreme  circumstances.  I  should,  therefore,  be 
very  loth  to  apply  the  rule  hei-e.  Now  the  rule  is 
a  (uscretionaiy  one,  and  this  action  is  one  of  a 
very  common  kind.  It  is  a  most  ordinary  charge 
of  &aud  in  connection  with  the  issuing  of  a  pro- 
spectus, and  the  allegations  against  the  defendants 
are  of  tiie  ordinary  kind.  It  seems  to  me,  there- 
fore, that  no  such  extreme  circumstances  have 
been  shown  in  this  case  as  the  court,  in  my 
opinion,  ought  to  insist  upon  before  applying  the 
rule.  I  cannot  say  that  Wright,  J.  was  wrong. 
When  a  judge  in  a  case  of  this  land  has  exercised 
his  discretion,  the  court  ought  not  to  overrule  it 
except  in  extreme  cases.  What  I  have  said  applies 
to  rule  1 ;  but  if  there  is  any  doubt  as  to  the 
applicability  of  rule  1,  then  rule  2,  which  is  a  rule 
made  for  the  further  protection  of  defendants, 
may  be  taken  into  consideration.  I  think  that 
the  appeal  should  be  dismissed. 

Lopes,  L.J. — I  agree  with  what  the  liaster  of 
the  Bolls  has  said  with  regard  to  interference  by 
the  court  with  the  discretion  of  a  judge ;  but  it 
seons  to  me  that  this  is  a  somewhat  exceptional 
case.  Wright,  J.  at  first  granted  leave  for  service 
out  of  the  jurisdiction,  then  he  refused  it,  but  at 
the  same  time  expressed  great  doubt,  and  gave 
leave  for  the  filing  of  further  affidavits  as  to  fects 
not  before  him  to  be  used  on  the  appeal  For 
these  reasons  I  think  that  the  exercise  of  his 
discretion  might  be  interfered  with  on  lighter 
nounds  than  would  otherwise  be  necessary. 
This  action  is  an  action  of  deceit  against  three 
defendants,  one  of  whom  ia  resident  out  of  the 
jurisdiction  in  Scotland.  The  plaintiff's  claim 
18  against  them  jointiy,  and  there  is  no  doubt  that 
all  persons  engaged  in  a  common  wrongful  act 
are  liable  boui  jointiy  and  severally.  Now 
Order  XI.,  r.  1  (j),  provides  that  service  out  of 
the  jurisdiction  may  be  allowed  when  "  any  person 
out  of  the  jurisdiction  is  a  necessary  or  proper 
party  to  an  action"  properly  brought  against 
anoUier  person  within  the  jurisdiction.  In  this 
case  the  question  is  whether  this  Scotch  defendant 
is  a  "  proper  party  "  to  the  action.  The  true  test 
of  that  seems  to  me  to  be  whether,  if  he  had  b€»en 
within  the  jurisdiction,  he  would  have  been  a 
proper  party.  No  one  can  deny  that  he  would 
have  been  properly  sued  with  the  other  defendants 
if  he  had  been  within  the  jurisdiction.  Some 
question  has  been  raised  whether  rule  1  (g)  applies 
to  an  action  of  tort,  and  cases  were  referred 
to  to  show  that  it  does.  The  words  of  the 
rule  are  genera],  and  are  quite  large  enough 
to  cover  actions  of  tort,  and  it  has  been  admitted 
in  this  ailment  that  this  rule  1  {g)  is  applicable 
to  such  actions.  Now  rule  4  shows  what  discre- 
tion the  judge  may  exercise  in  this  mattei',  and  it 
shows  that  tue  discretion  is  of  the  most  ample 
kind.  I  agree  that  there  may  be  some  cases  ot 
tort  when  the  judge  in  the  exercise  of  his  discre- 
tion ought  to  refuse  to  allow  service  out  of  the 
jurisdiction,  and  some  cases  in  which  he  ought 
not  to  refuse  it.  In  the  present  case  we  have  luso 
to  consider  the  effect  of  rule  2,  which  provides  that 
when  leave  is  asked  to  serve  a  writ  under  rule  1, 
in  Scotland  or  Ireland,  if  it  shall  appear  that 
there  may  be  a  concurrent  remedy  in  Scotiand  or 
Ireland  (as  the  case  may  be),  "  the  court  or  judge 
shall  have  regard  to  the  comparative  cost  and 
convenience  of  proceeding  in  SSngland  or  in  the 
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place  of  rendence  of  the  defendant  or  person 
son^ht  to  be  served."  That  is  one  element  that 
the  judse  has  to  consider  in  exercising  his  discre- 
tion. &  the  present  case  I  think  it  has  been 
clearly  made  out  that  the  comparative  cost  and 
convenience  is  in  f avonr  of  trying  the  action  in 
England.  In  my  opinion  it  is  not  the  compara- 
tive cost  and  oonvemence  as  regards  the  defendant 
merely  that  is  to  be  considered  by  the  judge,  but 
the  cost  and  convenience  of  all  the  parties  to  the 
action.  Here,  as  I  understand,  the  oooks  of  the 
company  are  in  England,  the  material  witnesses, 
or  at  least  most  of  uiem,  are  in  England  and  the 
prospectus  was  issued  in  England.  Moreover  a 
commission  will  have  to  be  sent  to  America,  and 
if  the  action  were  tried  twice  over,  once  in  England 
against  the  English  defendant,  and  once  in 
Jutland  against  the  Scoteh  defendant,  that 
would  necessitate  two  commissions  to  America, 
and  double  the  expense.  Having  regard  to  all 
these  facts,  I  have  come  to  the  conclusion  that 
the  comparative  cost  and  convenience  is  strongly 
in  fsTonr  of  the  plaintiffs  contention.  I  am 
therefore  unable  to  agree  with  the  Master  of  the 
Bolls,  and  I  think  that  service  out  of  the  jurisdic- 
tion ought  to  be  allowed  against  the  defendant 
Guild.    I  think  the  appeal  should  be  allowed. 

BiOBT,  L.  J. — This  is  an  appeal  to  the  discretion 
of  the  court  against  the  way  in  which  the  learned 
judge  at  chambers  has  exercised  his  discretion.  I 
agree  with  all  that  has  been  said  as  to  our  not 
interfering  with  the  way  in  which  a  judge  has 
exercised  his  discretion  except  upon  a  clear  state 
of  facte.  I  attribute  no  importimce  in  consider- 
ing this  fnpeal  to  the  first  order  made  ex  parte 
by  Wright^  J.,  but  only  to  the  one  appealed 
against.  It  seems  to  me  to  be  a  matter  of  the 
greatest  importance  that  the  whole  of  the  facto 
were  not  before  Wright,  J.,  and  that  he  gave 
leave  to  file  further  affidavite,  saying  that  the 
case  was  eminently  one  to  be  taken  to  the  Court 
of  Appeal,  Now  as  to  rule  1. :  If  Guild  had  been 
sued  alone,  there  is  no  doubt  that  he  must  have 
been  sned  in  Scotland,  but  rule  1  {g)  seems  to  me 
to  mean  only  this,  that  though  a  person  resident 
out  of  the  jurisdiction  might  not  be  sued  alone  in 
England  on  the  ground  of  his  foreign  i-esidence, 
nevertheless,  if  a  plaintiff  wishes  to  join  him  as  a 
defendant  with  other  persons,  he  may  then  come 
within  the  rules.  To  my  mind  the  only  question 
is  whether,  if  this  defendant  had  lived  in  England 
he  would  have  been  properly  joined  as  a  defen- 
dant with  the  other  defendanto  in  the  action.  It 
has  been  admitted  that  the  court  has  jurisdiction 
under  rule  1  (17)  to  make  the  order  which  the 
plaintiff  has  asked  for,  so  that  the  question  before  us 
is  merely  one  of  convenience.  We  must  therefore 
take  into  account  all  the  circumstances  of  the 
case  including  the  defendant's  place  of  residence. 
If  he  lived  at  the  other  end  of  the  world,  that 
might  be  a  matter  of  importance ;  but.  on  the  other 
hand,  the  fact  that  he  lives  in  Edinburgh,  only  a 
short  distance  out  of  England,  ought  not  to  be 
conclusive  against  him.  The  question  is  whether, 
on  the  circumstances  stated  in  the  affidavits,  it 
would  be  more  convenient  to  try  the  action  in 
London  or  in  Edinburgh.  That  is  the  important 
question.  Rule  2  of  Order  XI.  was  no  doubt 
intended  to  give  special  protection  to  Scoteh  and 
Irish  defendants.  It  provides  that  "the  court 
shall  have  regard  to  the  comparative  cost  and 
convenience  of  proceeding  in  England  "  or  in  the 


country  where  the  defendant  resides.  That 
is  the  general  convenience  of  all  parties  in  the 
action,  not  of  the  defendant  alone.  And  thoi  the 
court  is  also  to  have  regard  to  the  fact,  which  nay 
exist,  that  if  the  plantifTs  claim  is  small,  tiiere 
are  conrte  in  Scotland  or  Ireland  where  the 
matter  may  be  conveniently  prosecated.  '  That  is 
all  that  that  rule  enacte.  Now,  in  considering  ibe 
circumstances  of  this  case,  one  which  impreaea 
me  is  the  fact  that  Guild  came  to  Lcmdon  to 
carry  on  the  business  out  of  which  the  plaintiffg 
claim  has  arisen.  Another  fact  is,  that  from  the 
plaintifTs  affidavits  and  other  documents,  it 
seems  that  the  prospectus  was  issued  in  London 
by  the  three  defendanto.  Besides  this,  there  is 
the  fact  that  a  commisbion  to  America  will  bs 
necessary,  and  that  is  a  thing  which  ought  to  be 
done  once  and  for  all.  It  cannot  be  said  th^ 
after  taking  it  once  for  the  English  action  it 
would  be  convenient  that  another  commission 
should  be  taken  for  the  purposes  of  the  Scotch 
action.  Again  it  is  said  that  the  principal  wit- 
neasess  who  will  be  called  are  all  resident  near 
London,  and  Guild's  only  answer  to  that,  ii  a, 

general  statement  that  he  intends  to  call  some 
coteh  witnesses.  Besides  this,  the  greater  part 
of  the  documente  that  will  be  required  are  kept  in. 
London.  Taking  all  these  facts  into  considera- 
tion, and  the  words  of  rules  2  and  1  of  Order  XL, 
I  am  of  opinion  that  Guild  would  be  a  proper 
defendant  to  the  action  if  he  lived  in  England, 
and  that  he  comes  within  the  provisions  of  rak 
1  (g),  and  that  this  is  an  exceptional  case  in  which 
the  plaintiff  has  succeeded  in  making  out  that 
Guild  ought  to  be  joined  as  a  defendant  in  this 
action  in  England.  I  think  that  we  ought  to 
reverse  the  order  of  Wright,  J.,  aind  that  t2iis 


appeal  should  be  allowed. 


Appeal  allotced. 


Solicitor  for  the  plaintiff,  W.  M.  Willcocks. 
Solicitor  for  the  defendant,  Thome  and  WeU- 
ford. 


Wednesday,  Nov.  28, 1894. 

(Before  Lord  Esheb,  M.B.,  Lopes  and  Rigbt. 

L.JJ.) 
Nichols  v.  The  Nobth  Mktbofolitan  Rail- 
way AND  Canax  Company,  (a) 

APPEAL    FEOM    THE    (JUEEN's    BENCH     DIVISIOX. 

Company  —  Promoting  and  obtaining  Act  — 
Solieitor'n  costs — Agreement  for  paynieHt  of 
costs  on  condition  of  "  the  capital "  being  raised 
— Issue  of  part  of  the  company's  capital — SigU* 
of  solicitors. 

A  company  was  being  promoted  for  the  building  <f 
a  railtoay,  and  for  the  purchase,  in  eonneetiM 
thereviith,  of  a  certain  canaL  Ihe  promoten 
and  a  firm  of  solidiora  came  to  an  agreement, 
afterwards  adopted  by  the  company,  by  tekick 
the  solicitors  consented  to  give  their  «ernMS 
gratis  "  in  the  event  of  the  application  to  Parlia- 
inent  failing,  or  ihe  capital  not  being  nit^" 
but  in  the  event  of  tKese  iioo  eonditions  being 
fulfilled,  they  were  to  be  paid  the  customary  pro- 
fessional charges  for  voork  done.  An  Ad  ^ 
Parliament  was  obtained  incorporcUing  the  com- 
pany, and  providing  for  ihe  (ransfer  to  U  of  the 
canal,  and  auOutrxtxng  th«  construction  of  f^ 
(a)  Beirarted  by  E.  Uasimt  SaiTBy^Hi.,  Burlstar-tt-U*. 
yitized  by  v^^ 
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railway.  The  eapitcU  was  not  to  exceed  eight 
miUion  pounds,  and  the  eompatiy  was  autlwnsed 
to  resolve  that  the  canal  undertaking  and  capital 
necessary  for  it  should  be  a  separate  under- 
talcing,  unth  a  separate  capital.  This  course 
was  adopted  by  the  company,  and  the  canal 
capital  jixed  at  one  and  a  quarter  millions. 
This  amount  was  raised,  but  the  rest  of  the 
capital  of  the  company  was  not  tuiised.  In  an 
action  by  the  solicitors  to  recover  the  customary 
professional  charges  for  work  done  by  them : 
Held  (reversing  the  decision  of  Charles,  J.,  reported 
ante,  p.  248),  that  the  raising  of  the  canal  capital 
wot  not  a  raising  of  "  the  capital,"  and  that  the 
conditions  of  the  contract  made  between  the 
promoters  and  the  solicitors  not  having  been 
fulfilled,  the  solicitors  were  not  entitled  to  succeed 
in  the  action. 

This  was  an  appeal,  from  a  judgment  of  Charles, 
J.  at  the  trial  of  the  action  without  a  jury,  which 
is  reported  ante,  p.  249. 

The  action  was  brought  by  the  representative  of 
a  firm  of  solicitors,  Messrs.  Higginson  and  Vigers, 
to  recover  the  costs  alleged  to  he  due  for  work 
done  by  Messrs.  Higginson  and  Tigers  in 
obtaining  certain  Acts  of  Parliament  for  the 
defendant  company. 

The  facts  are  fully  set  out  in  the  report  of  the 
trial  of  the  action  before  Charles,  J.,  at  p.  250, 
ante. 

Under  the  agreement  between  the  promoters  of 
the  company  and  Messrs.  Higginson  and  Tigers, 
it  was  arranged  that  the  latter  should  be  paid  in 
respect  of  the  matters  now  sued  upon,  in  the  event 
only  of  the  Act  being  obtained  and  the  capital 
raised.  The  only  point  dealt  with  in  this  court 
was,  whether  the  condition  as  to  the  raising  of 
"  the  capital "  had  been  fulfilled  so  as  to  entitle 
the  plaintifE  to  bring  this  action. 

Charles,  J.  held  that  this  condition  had  been 
fulfilled,  that  "  the  capital "  did  not  mean  the 
whole  capital,  but  that  it  was  enough  that  a  sub- 
stantial issue  of  capital  had  taken  place.  He, 
therefore,  gave  judgment  for  the  plaintiffs. 

The  defendants  appealed. 

Sir  Henry  James,  Q.C.  and  Lawson  Walton, 
Q.C.  (HoUams  with  them)  for  the  defendants. 

Finlay,  Q.C.  and  Bowlatt  for  the  plaintiffs. 

Lord  EsHEK,  M.R. — The  question  in  this  case 
turns  upon  what  was  the  contract  made  between 
the  plaintiffs  and  the  promoters  of  the  defendant 
company,  for  it  cannot  be  doubted  that  that 
contract,  whatever  it  was,  was  adopted  by  the 
company  when  it  came  into  existence.  The  terms 
of  that  contract  are  in  writing.  They  are  con- 
tained in  the  minute  of  a  resolution  of  the  pro- 
moters at  a  meeting  held  on  the  16th  Nov.  1880, 
the  terms  of  which  were  communicated  to  the 
plaintiffs  and  were  accepted  by  them  by  their 
letter  of  the  30th  Dec.  Now  first  of  all  we  have  a 
nght  to  see  what  was  the  state  of  affairs  at  the 
time  the  contract  was  made.  The  minutes  of  the 
meeting  of' the  16th  Nov.,  contain  the  resolutions 
passed  just  before  the  resolution  which  contains 
the  terms  of  the  contract.  Those  resolutions 
show  that  the  real  undertaking,  the  substantial 
part  of  it,  was  the  making  of  a  railway  from  the 
Albert  Docks  to  Paddington.  For  that  purpose 
it  was  necessary  to  buy  land  on  which  to  buUd 
the  railway  ;  and  as  a  matter  of  business,  it  was 


obviously  necessary,  if  the  railway  was  to  be  built 
alongside  of  the  canal,  that  the  canal  iteelf  should 
be  bought  up,  as  it  would  otherwise  be  a  most 
dangerous  competitor  with  the  proposed  railway. 
That  being  so,  a  resolution  was  passed  on  the 
16th  Nov.  that  "  the  object  of  the  promoters  is 
the  construction  of  a  railway  from  the  Royal 
Tictoria  and  Albert  Docks  to  Paddington."  That 
was  the  principal  and  fundamental  object  of  the 
xmdertaking,  but  for  the  purpose  of  making  the 
railway  and  working  it  at  a  profit,  there  was  the 
subsidiary  necessity  of  buying  up  the  canal.  Now 
in  order  to  carry  out  this  project  or  under- 
taking, with  as  little  expense  to  themselves  as 
possible,  the  promoters  proposed  certain  terms  to 
the  surveyors,  engineers,  and  solicitors  who  were 
going  to  be  employed.  These  terms  were  embodied 
in  a  i-esolution  in  these  words :  "  It  is  distinctly 
understood  that  the  professional  gentlemen 
concerned  will  unite  with  the  promoters  by  giving 
their  services  gratis  in  the  event  of  tl^e  application 
to  Parliament  failing,  or  the  capital  not  being 
raised,  and  only  receive  actual  out  of  pocket 
expenditure  incurred  with  the  sanction  of  the 
committee."  The  question  hera  turns  upon  the 
meaning  of  the  second  alternative.  What  is  the 
meaning  of  the  words  "  the  capital  ?"  The  capital 
then  in  contemplation,  was  the  capital  for  buying 
the  canal  and  making  the  railway.  The  words  of 
the  resolution  could  not,  in  my  opinion,  refer  only 
to  the  capital  necessary  for  the  purchase  of  the 
canal.  That  was  only  the  beginning  of  what  was 
to  be  done  in  laying  out  and  building  the  railway. 
When  the  terms  of  that  resolution  were  forwarded 
to  the  plaintiffs,  they  replied  by  letter  on  the 
30th  Dec.  as  follows :  "  We  agree  to  the  terms  of 
the  resolution  of  the  16th  Nov.,  upon  the  condi- 
tion that  in  the  event  of  an  Act  of  Parliament  being 
obtained,  and  the  capital  raised,  we  shall  be  paid 
the  customary  professional  charges  for  work  done, 
and  be  secured  in  the  business  properly  appertain- 
ing thereto  as  solicitors  to  the  company."  That,  in 
my  opinion,  is  nothing  more  really  than  an  accep- 
toiice  of  the  terms  of  the  resolution,  but  if  there 
is  in  tiiat  letter  any  counter  proposition  it  was 
afterwards  agreed  to.  Now  the  capital  to  be 
raised  for  carrying  out  the  object  of  the  company, 
viz.,  the  purchase  of  the  canal  and  the  making  of 
the  railway  on  land  purchased  from  the  canal 
company,  was,  under  the  Act  of  Parliament  which 
was  obtained,  divided  into  two  parte,  one  for  the 
purchase  of  the  canal,  the  other  for  making  the  rail- 
way. These  being  the  circumstances,  two  cases 
decided  in  the  Court  of  Appeal  were  cited  on  behalf 
of  the  plaintiffs,  with  the  view  of  showing  that  the 
raising  of  the  capital  for  the  purchase  of  the  canal 
was  a  suf&cient  satisfaction  of  the  second  alterna- 
tive in  the  contract  to  enable  the  plaintiffs  to 
succeed  in  this  action.  The  cases  were  Allan  v. 
The  Regent's  Canal  Docks  and  Railway  Company 
(unreported),  and  The  Vestry  of  8t  Luke's  v.  The 
same  Company  (unreported).  In  both  those  cases 
the  court  held  that  the  capital,  upon  the  raising 
of  which  certain  paymente  depended,  was  all  one 
capital,  namely,  the  capital  of  the  company.  But 
then,  applying  that  to  the  conditions  in  the  two 
cases  upon  which  the  payments  depended,  the 
court  held  that  the  raising  of  the  ceinal  capital 
was  enough  to  fulfil  those  conditions,  which  in  one 
case  was  the  raising  of  "  the  first  capital,"  and 
in  the  other  the  issuing  of  the  authorised  capital 
i  "  whoUy  or  in  part."    £i  my  opiwop,  "the  capitals 
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ia  the  present  case  means  the  whole  capital  of  the 
company  neoessarr  to  be  raised  for  the  purchase 
of  the  canal  and  the  making  of  the  railway,  and, 
if  it  should  be  necessary,  capital  for  the  sorting 
of  the  working  of  the  railway.  Only  a  part  of  the 
capital  of  the  company,  enough  for  the  purchase 
of  the  canal,  has  been  in  fact  raised,  and  therefore 
it  seems  to  me  that,  upon  the  true  construction  of 
their  contract,  the  plaintiffs  are  not  entitled  to 
the  payment  for  their  services  which  they  now 
claim.  It  was  argued  that  such  a  construction  of 
the  contract  would  compel  us  to  hold  that  "  the 
capital "  means  the  full  amount  of  capital  autho- 
rised hj  the  Act  of  Parliament,  so  that  the 
plfdntiffs  would  not  be  entitled  to  payment  for 
their  services  until  the  whole  of  that  capital  should 
be  raised,  even  though  the  whole  of  it  might  not 
be  required  for  the  purposes  of  carrying  out  the 
undenaking.  The  Act,  however,  only  provides 
that  the  capital  is  not  to  exceed  eight  millions. 
In  my  view,  "the  capital "  in  this  contract  means 
the  capital  necessary  for  making  and  starting  the 
railway,  so  that  not  until  that  had  been  raised 
would  "  the  capital "  of  the  company  have  been 
raised  and  the  c(Aidition  in  the  contract  fulfilled. 

LoPKS  and  Riobt.  L.JJ.  concurred. 

Appeal  aUoiDed. 

Solicitors  for  the  plaintiffs,  E.  Bushtcorth  Keele. 

Solicitors  for  the  defendants,  Hollams,  Sont, 
Coward,  and  Hawktley. 


HIGH    COURT   OF   JUSTICE. 

GHANGEET  DIVISION. 
April  13,  May  8,  July  24  and  25, 1894. 

(Before  Stiklino,  J.) 
Re  Deakin  ;  Stabket  v.  Etbes.  (a) 
TTiM — Conetruction — Power  of  appointment  to  wife, 
illegitiniate  and  childlets,  among  her  "  relationt " 
— Validity  of  appointment  to  children  of  her 
"  brothert  and  sisters  " — Construction  of  term 
"  relations  " — Class — Powers  Law  Amendment 
Act  1874  (37  *  38  Viet.  e.  37),  «.  1. 

3*.  D.  by  his  wUl,  after  giving  to  his  wife  L.  D.  a 
life  interest  in  his  property,  gave  one  moiety  of 
the  residue  thereof  to  am  wife's  relations  as  she 
might  direct.  L.  D.  survived  T.  B.,  and  by  her 
wiu  mirpcrted  to  exercise  this  power  in  favour  of 
the  children  of  her  "  brothers  and  sisters."  L.  D. 
was  illegitimate  and  childless.  Ser  "  brothers 
and  sisters "  were  children  of  her  father  and 
mother  bom  after  their  marriage.  L.  D.  had 
been  brought  up  viith  and  recognised  as  one  of 
the  children  of  her  father  and  mother,  and  T.  D. 
was  aware  of  her  illegitimacy.  L.  D.  being  now 
dead  : 

Held,  that  T.  D.  contemplated  those  persons  who 
vjould  have  been  his  wife's  relations  if  her  birth 
had  taken  place  after  the  marriage  of  her 
parents. 

Be  Staaidley's  Estate  (£.  Bep.  5  Eq.  303)  not 
followed. 

Semble.  that  case  has  been  overruled  by  Hill  v. 
Crook  (42  L.  J.  702,  Ch.;  L.  Sep.  6  H.  of  L. 
265  ,•  22  W.  M.  137  ,•  sub  nom.  Crook  v.  HiU  in 
C.A.,i4,L.  T.Bep.4S8:  L.  Rep.  6  Ch.  311). 

(«)  Beported  by  JoHK  Sanoeksox,  Eaq.,  BMTister.»t-lAw. 


Upon  a  further  question  as  to  the  validity  of  the 
appotntmsnt  to  one  of  the  children  of  a  "  broOter  " 
ofL.  D.,  who  was  living  at  L.  D.'s  deeUh  .- 

Held,  that  the  power  was  wm-exelutive ;  ihat  the 
statute  37  £  38  Vict.  c.  37,  s.  1,  did  not  affect  &e 
law  ax  laid  doum  in  Pope  r.  Whitcombe  (3  Mer. 
689),  and  the  class  to  take  was  confined  to  the 
next  of  kin  living  at  the  death  of  the  widow. 

OKIOINATIHa  SUMKONS. 

Thomas  Deakin,  by  his  will,  dated  the  6th  Dec. 
1854,  gave  all  his  property  to  hb  wife  for  life,  and 
after  her  death  directed  payment  of  certain 
legacies,  and  then  gave  one  moiety  of  the  reaidne 
"  to  my  wife's  relations  as  she  may  direct." 

He  died  on  the  14th  Feb.  1855,  leaving  his  wife. 
Lydia  Dealdn,  surviving  him. 

Bv  her  will,  dated  the  11th  Nov.  1891,  Lydia 
Deakin  purported  to  exercise  the  xx>wer  conferred 
by  the  will  of  her  husband,  Thomas  Deakin,  in 
favour  of  the  children  of  x>ersons  described  as  her 
brothers  and  sisters. 

She  died  on  the  27th  Nov.  1892. 

The  first  question  was  whether  the  will  of  Ijydia 
Deakin  was  a  valid  exercise  of  the  power. 

It  appeared  that  she  was  bom  in  1807,  and  was 
the  daughter  of  Jane  Hanson,  a  spinster.  In 
Mav  1808  Jane  Hanson  intermarried  with  John 
Wilkinson.  John  Wilkinson  recognised  Lydia 
Deakin  as  his  child,  and  made  no  distinction,  in 
his  treatment  of  her  and  of  the  children  bom  after 
the  marriage.  Lydia  Deakin  intemuuried  -witli 
Thomas  Deakin  on  the  13th  April  1825,  bat  she 
had  no  children.  At  the  date  of  Thomas  DeaJkin'e 
will  she  was  about  forty-seven  years  of  age.  It 
was  proved  that  the  testator  knew  she  was 
illegitimate. 

By  her  will,  dated  the  11th  Nov.  1891  Lydia 
Deakin,  after  reciting  the  power  of  appointment 
given  her  by  the  will  of  Thomas  Deakin,  oontinned 
as  follows : 

Now,  in  pnrsiunoe  and  exercise  of  the  power  given  to 
me  by  the  said  will  of  my  late  hnsband,  and  of  evesy 
other  power  (if  any)  enabling  me  in  this  behalf,  I  do 
hereby  direot  that  the  said  one-half  share  of,  and  in  the 
proceeds  arising  from  the  sale  and  convenion  into 
money  of  the  property  of  my  said  late  hnsbaod,  and  aO 
other  my  share,  estate,  and  interest,  in  my  said  late 
husband's  property,  shall  be  divided  into  eight  equal 
parts  oi  shares,  and  that  one  of  snch  eighth  parts  or  shares 
shall  go  in  eqoal  shaiea  to  the  children  of  my  brother 
Thomas  Wilkinson,  who  being  sons  shall  attain  or  have 
attained  the  age  of  twenty-one  years,  or  being  danghten 
shall  attain  or  have  attained  that  age,  or  shall  many  or 
have  been  married,  and  another  of  snch  eighth  parts  or 
shares  shall  go  in  eqnal  shares  to  the  children  of  my 
late  sister,  Margaret  Deakin,  wife  of  James  Deakxa, 

in  a  form  similar  to  that  of  the  earlier  gift. 
The  testatrix  gave  another  eighth  mirt  to  "tiie 
children  of  my  late  brother  John  Wilkinson;" 
another  eighth  part  to  *'  John  Oscar  WiUdnson, 
the  natural  son  of  my  sister  Phosbe  Wilkinson ; " 
another  eighth  part  to  "  the  children  of  my  late 
brother  Samuel  Wilkinson ; "  another  eighth  part 
to  "  the  children  of  my  brother  Gfeorge  Wilkin- 
son ,■ "  another  to  the  children  of  my  late  brother 
WUliam  Wilkinson."    And  she  concluded : 

The  remaining  eighth  part  or  shaie  shall  be  divided  into 
three  eqoal  parts,  and  one-third  part  thereof  ahaQ  go  to 
my  nieoe  Jane,  the  wife  of  Henry  Starkey  .  .  .  soother 
one-third  part  thereof  to  my  nephew  Thomas  WilkinscD, 
the  son  of  my  late  brother  Joeqth  Wilkinson,  and  the 
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remainixig  third  part  thereof  to  the  three  children  of  nqr 
niece  Sarah  Edwards,  deceased,  in  equal  shares. 

She  also  made  a  general  bequest  of  residue  to 
he  divided  into  eight  shares,  and  applied  in  the 
same  manner  as  the  appointed  shares. 

All  the  brothers  and  sisters  of  the  testatrix, 
except  her  brother  Gieorge  Wilkinson,  died  in  the 
lifetime  of  the  testatrix. 

The  first  question  arising  on  the  summons  was, 
whether  the  testator,  Thomas  Deakin,  by  using 
the  term  "  relations  "  intended  legitimate  relations 
of  his  wife,  or  whether  his  will  gave  her  authority 
to  appoint  to  persons  who  would  have  been  her 
relations,  had  she  been  of  legitimate  birth. 

Seddon  for  the  trustees  and  executors. — The 
testator  was  awai«  of  the  circumstances  of  his 
wife's  birth.  I  do  not  think  I  can  successfully 
contend  that  the  relations  intended  by  the  tes- 
tator were  those  who  are  strictly  related  to  the 
testatrix.  In  this  sense  she  had  no  relations.  He 
may,  however,  have  meant  those  persons  who 
would,  had  she  not  been  illegitimate,  have  been 
her  relations.  Bat  the  fact  that  Lydia  Deakin 
might  have  married  again,  and  ultimately  had 
relations  sti-ictly  so  called,  is  against  any  assump- 
tion that  this  was  what  the  testator  intended. 

J.  W.  Clydesdale  for  a  beneficiaiy  nnder  the 
will  of  Thomas  Deakin. 

Arnold  Herbert  for  appointees. — Under  the  will 
of  Liydia  Deakin  other  than  John  Oscar  Wilkin- 
son we  cannot  argue  that  there  is  any  presumption 
of  law  against  child-bearing.  There  could  have 
been  only  children  of  Lyma  Deakin.  We  say 
that  the  word  "  relations "  does  not  include 
children.  The  question  is,  what  was  the  intention 
of  the  testator.  He  knew  the  circumstances,  and 
.that  his  wife  had  no  legitimate  relations,  and  he 
eviden-Uy  intended  that  the  appointees  should 
take.  Ix>rd  Halsbnry,  in  JSe  Jodrell ;  JodreU  v. 
SeaU  (63  L.  T.  Eep.  at  p.  17;  44  Ch.  Div.  at 
p.  605),  said  that  the  law  does  not  presume  an 
intention  in  a  testator  to  make  provision  for 
persons  connected  with  him  by  blood,  though  not 
in  every  link  by  wedlock,  nor  does  it  make  any 
presumption  to  the  contrary;  but  it  makes  no 
presumption  at  all,  and  a  court  of  construction  is 
not  called  upon  to  put  particular  interpretations 
upon  particular  words  with  reference  to  any  pre- 
sumption the  law  makes  either  way.  The  only 
alteniative  construction  which  can  be  given  to  the 
words  "relations  of  my  dear  wife"  is  to  take 
them  to  mean  legitimate  children  whom  she  may 
have  on  a  second  marriage.  In  the  present  case 
this  cannot  be  the  intention ;  it  would  be  unrea- 
sonable to  suppose  that  the  testator  had  any  wish 
or  intention  to  benefit  her  children  by  a  second 
husband: 

Re  Earriion ;  Barrwon  Y.  Higton,  70  L.  T.  Sep. 
868 ;  (1894)  1  Ch.  561. 

drdham  Hastings,  Q.C.  and  B.  J.  Parker  for 
the  representatives  of  William  Deakin  and  John 
Deakin,  brothers  of  the  testator. — A  gift  to  rela- 
tions is  in  the  same  case  as  a  gift  to  children.  In 
both  cases  legitimate  persons  are  meant.  Here 
the  sift  to  relationB  fails  altogether.  The  case 
here  is  the  same  as  in 

Bia  V.  Crook  (or  Crool  T.  SM),  24  L.  T.  Bep.  488 ; 
I..  Bep.  6  H.  of  L.  265 ;  42  L.  J.  702,  L.  Bep. 
eCh.  811; 
Dorin  v.  Dorin,  33   L.  T.   Bep.  281 ;   L.   Bep.   7 
H.  ot  L.  Caa.  568. 


Here  she  might  have  had  legitimate  relations 
before  her  death.  Lydia  Dealan,  it  is  said,  was 
forty-seven  years  of  age  at  the  date  of  the  wilL 
The  court  has  nothing  to  do  with  this.  The  law 
does  not  admit  the  impossibility  of  having  more 
children,  and  will  not  concern  itself  with  the 
probability  or  absence  of  probability  of  children 
being  bom : 

Jee  T.  Audley,  1  Cox,  324 ; 

Be  Overhill'i  Trueta,  1  Sin.  &  Gill.  362;  22  L.  J. 
485,  Ch. ;  / 

Be  BavilWs  Truete,  14  W.  B.  603. 

Paul  V.  Children  (25  L.  T.  Rep.  82 ;  L.  Rep.  12 
Eq.  16 ;  19  W.  R.  941)  is  a  strong  instance  of  this. 
There  is  an  intestacy  of  that  portion  of  the 
residue  to  which  the  power  refers.  The  know- 
ledge possessed  by  the  testator  of  the  circumstances 
is  of  no  importance. 

C.  E.  E.  Jenkins  and  Clydesdale  for  other 
parties. 

A.  F.  Peterson  for  John  Oscar  Wilkinson. — If 
this  is  a  good  appointment  to  the  relations,  why 
should  not  John  Oscar  Wilkinson  be  included  ? 
He  would  be  entitied  to  come  in  and  share  with 
other  relations.  He  was  in  existence  at  the  date 
of  the  will,  and  is  the  illegitimate  child  of  one  of 
the  sisters.  In  the  alternative  I  contend  that  the 
appointment  is  altogether  invalid : 

Be  Btandley't  Eitate,  L.  Bep.  5  Eq.  303. 
[Stirling,  J. — I  have  great  difficulty  in  recon- 
ciling that  case  with  Be  JodreU;  JodreU  v.  Seale, 
63  L.  T.  Rep.  15 ;  65  L.  T.  Rw.  57 ;  44  Ch.  Div. 
590 ;  (1891)  A.  C.  304 ;  and  HiUy.  Crook,  L.  Rep. 
6  H.  of  L.  265 ;  42  L.  J.  702,  Ch.] 

Cur.  adv.  vult. 
May  7. — Stihlino,  J.  (after  stating  the  facts 
of  the  case)  continued :. — ^It  is  contended  that  the 
word  "  relations  "  in  the  will  of  Thomas  Deakin 
means  prima  facie  legitimate  illations:  that, 
although  Lydia  Deakin  had  not  at  the  date  of 
Thomas  Deakin's  will  any  such  relations  she 
might  have  had  issue  by  a  subsequent  marriage, 
who  would  have  been  legitimate  relations  of  hers, 
and  that,  under  those  circumstances,  Thomas 
Deakin  cannot  be  taken  to  have  authorised  her  to 
make  an  appointment  in  favour  of  persons  who 
are  not  legiuly  her  relations.  Arguments  of  a 
similar  kind  have  been  frequently  urged,  and  have 
been  frequently  dealt  with  in  modem  times  in 
many  cases,  of  which  I  desire  to  mention  parti- 
cularly two :  (Crook  V.  HiU,  24  L.  T.  Rep.  488 ; 
L.  Rep.  6  Ch.  311 ;  L.  Rep.  6  H.  of  L.  265 ;  and 
Be  JodreU;  JodreU  v.  Seale,  63  L.  T.  Rep.  15  ;  65 
L.  T.  Rep.  57  ;  44  Ch.  Div.  590 ;  (1891)  A.  C.  304.) 
[His  Lordship  referred  to  these  cases  and  pro- 
ceeded :]  The  law  is  stated  by  Lord  Selboms  in 
a  single  sentence,  in  Dorin  v.  Dorin  (33  L.  T, 
Rep.  at  p.  283 ;  L.  Rep.  7  H.  of  L.  at  p.  577), 
thus  :  "  The  word  '  children '  in  a  will  means  legi- 
timate children,  unless,  when  the  facts  are  ascer- 
tained and  applied  to  the  words  of  the  will,  some 
repugnancy  or  inconsistency  (and  not  merely 
some  violation  of  a  moral  obligation  or  of  a  pro- 
bable intention)  would  result  from  so  interpre- 
ting them."  This  statement  equally  appUes  to 
the  word  "relations."  Now,  among  a  wife's 
"  relations  "  may  be  included  her  children  or  issue 
if  she  has  any ;  but  the  word  "  relations  "  is  a 
much  wider  term  than  issue,  and  certainly,  accord- 
ing to  its  ordinary  meaning,  includes  other  persons 
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than  children  or  issue.    It  might,  no  doubt,  be 
interpreted   to    mean   "  issue "   if    the   context 
of  the  ivill  afforded  ground   for  so  doing;   but 
there  is  no  such  context  in  the  will  of  Thomas 
Deakin.    On  the  contrary,  such  context  as  there 
is  points  in  the  other  direction,  for  the  testator 
speaks  of  the  "children"  of  his  sister  Fannjr 
Dignum.    I  must  take  it  then  on  the  true  con- 
struction of  the  will  that  the  testator  intended  to 
boiefit  other  relations  than  her  possible  future 
issue.     Legally  no  such  pei-sons  existed ;    but, 
inasmuch  as  the  testator  knew  that  his  wife,  after 
nearly  thirty  years  of  married  life  was  childless, 
and  inasmuch  as  he  knew  that  she  was  illegitimate, 
and  consequently  had  no  relations  who  would  be 
benefited  if  the  will  were  read  in  the  strict  legal 
sense  of  the  word,  it  seems  to  me  that  the  court 
ought,  in  accordance  with  the  principles  laid  down 
in  Hill  T.  Crook  and  Se  Jodrell ;  Jodrell  \.  Scale, 
to  read  the  word  "  relations  "  otherwise  than  in 
its  strict  primary  meaning.    It  is  true  that  the 
present  case  does  not  in  point  of  decision  fall 
within  those  cases,  for  in  both  of  them  the  courts 
arrived  at  the  meaning  of  the  wills  which  they 
had  to  construe  by  using  those  wills  as  dictionaries 
for  the  purpose  of  ascertaining  the  meaning  of 
the  language  used.    Whereas  here  the  interpre- 
tation is  arrived  at  by  reading  the  language  in 
the  lightof  the  surrounding  circumstances.    That 
this  may  be  done  is  shown  by  the  case  of  Be 
Hcueldine ;  Orange  v.  Sturdy  (54  L.  T.  Bep.  322; 
31  Ch.  Div.  511),  before  the  Court  of   Appeal, 
-where,  as  it  seems  to  me,  the  conclusion  was 
arrived  at  on  more  slender  grounds  than  exist  in 
the  present  case.    If,  then,  the  word  relations  is 
to  be  read  (as  I  think)  in  a  secondary  sense,  I  have 
no  difficulty  in  holding  that  by  his  wife's  relations 
the  testator  meant  those  persons  who  had  recog- 
nised her  and  been  recogmsed  by  her  as  relations, 
the  persons  who  would  nave  been  her  relations  in 
case  her  birth  had  taken  place  after  instead  of 
before  the  marriage  of  John  Wilkinson  and  Jane 
his  wife.    The  case  of  Be  Standley'i  Estate  (L. 
Bep.  5  £q.  303),  decided  by  Lord  Hatherley  when 
Vice-Chancellor,  was  relied  upon  as  an  authority 
adverse  to  the  conclusion  at  which  I  hare  arrived. 
I  must  confess  mvself  unable  effectually  to  dis- 
tinguish it ;   but  it  was   decided  before  Hill  v. 
Crook  {ubi  sup.).     The  reasoning  on  which  the 
decision  is  based  appears  to  be  inconsistent  with 
the  principles   there    laid    down,  and,  notwith- 
standing the  weight  justly  due  to  any  decision  of 
Lord  Hatherley,  I  am  unable  to  follow  it,  having 
Tegard  to  the  more  recent  authorities  which  are 
binding  on  me.      I   think,    therefore,  that    the 
appointments  made  by  the  will  of  Lydia  Deakin 
are  good,  except  that  in  favour  of  John  C^scar 
Wilkinson,  whom  she  describes  as  "  the  natural 
son  of  my  sister  Phoebe  Wilkinson."    Thei-e  is 
nothing  either  in  the  will  or  the  external  circum- 
stances (so  fai-  as  I  am  entitled  to  look  at  them) 
which  would  entitle  me  to  draw  the  inference  that 
the  testator  included  him    among    the   persons 
whom  he  designated  as  his  wife's  relations. 

A  further  question  arose  upon  this  decision, 
viz.,  whether  the  relations  who  were  objects  of  the 

E)wer  were  confined  to  those  who  would  have  been 
ydia  Deakin's  next  of  kin  according  to  the 
statutes  of  distribution  if  she  had  been  legitimate, 
or  comprised  all  persons  who  would  have  been 
related  to  her  by  olood  at  the  time  of  her  death 
if  she  had  been  legitimate.    The  summons,  there- 


fore, stood  over  for  further  argoment  on  this 

point. 

July  24. — Seddon  for  the  trustees. — The  qnestion 
for  your  Lordship's  determination  is  whether  the 
persons  to  whom  Lydia  Deakin  had  power  to 
appoint  must  be  limited  to  those  who  come  witiiin 
the  statutory  class  of  next  of  kin.  Aooording  to 
the  old  rule,  where  there  was  a  power  to  appoint 
among  relations,  selection  was  authorised ;  then 
the  donee  could  appoint  to  any  relations  thongfa 
ontade  the  statutory  class ;  but  where  it  aatlio- 
rised  distribution  merely,  the  donee  could  app<»nt 
only  to  the  next  of  kin  according  to  tJie  statute  : 

Pope  V.  Whitcombe,  3  Mer.  689. 
That  was  the  rule  before  the  passing  of  Liord 
Selbome's  Act  (37  &  38  Vict,  c  37).  At  that 
time  a  distributive  power  could  not  be  well  exer- 
cised unless  an  appointment  of  something  was 
made  to  each  member  of  the  class.  The  old 
rule  may,  therefore,  have  been  no  more  thaji  a 
rule  of  convenience.  There  seems  now  no  reason 
for  the  rule.  I  submit,  first,  that  on  the  true 
oonstruction  of  the  will  Lydia  Deakin  had  a 
selective  power  to  appoint.  If  the  court  is  against 
me  on  that  point,  I  say  she  is  now,  under  Lord 
Selbome's  Act,  in  the  same  position  as  if  she  had 
had  a  selective  power  previous  to  that  Act. 
[Stirling,  J. — I  do  not  see  any  substantial  diffe- 
rence between  this  x>ower  and  that  in  Pope  v. 
Whiteombe  (wit  sup.).]  Then  I  rely  upon  Lord 
Selbome's  Act.  She  could  say  under  Lord 
Selbome's  Act,  I  will  ^ve  to  one  rehition  to  the 
exclusion  of  another  relation.  [Stibliho,  J. — I 
agree  she  could,  under  Lord  Selbome's  Act.]  The 
rule  which  Umits  relations  to  the  statutory  next 
of  kin  was  only  one  of  convenience,  because 
formerly  under  a  distributive  power  everr  one  of 
the  objects  had  to  receive  something :  {Grani  v. 
Lynam,  6  L.  J.  O.  S.  129,  Ch.;  4  Russ.  292.) 
The  remarks  of  Sir  John  Leach,  M.B.,  at  4  Buss, 
p.  296,  bear  out  this  view.  I  say  the  Act  sweeps 
away  the  distinction  between  distributive  and 
selective  power.  I  do  not  say  that  it  makes 
persons  objects  of  the  power  who  were  not  so 
before.  The  old  rule  of  oonstruction  is  not 
applicable,  there  being  no  longer  any  object  for 
restricting  the  class. 

A.  F.  Peterson  for  the  statutory  next  of  kin. — 
This  is  a  power  of  distribution  merely.  The  class 
of  objects  taking  a  benefit  under  the  power  is 
confined  to  the  next  of  kin.  The  old  rule  of  con- 
struction applies : 

LawloT  V.  Heiuierson,  Ir.  Bep.  10  Eq.  150 ; 
Farwell  on  Powers,  2nd  edit.,  505. 
There  is  no  case  of  relations  except  the  case 
in  Bnsaell  (Grant  v.  Lynam,  ubi  sup.),  and  tie 
remarks  of  Chitty,  J.,  in  Wilson  v.  Dwfuid  (49 
L.  T.  Rep.  at  pp.  126,  127;  24  Oh.  Div.  at 
pp.  251,  252).  Lord  Selbome's  Act  does  not  alter 
the  class  that  is  to  take.  It  does  not  provide 
that  the  rule  of  construction  shall  abate  or  be 
annulled.  It  is  said  it  is  annulled  ;  annulled 
automatically  because  it  is  unnecessary.  What 
Lord  Selbome's  Act  does  is  this:  it  says  that 
the  fact  of  on  appointment  under  a  distri- 
butive power  to  some  members  of  a  daas  to  the 
exclusion  of  othei-a  shall  not  render  the  appoLat- 
ment  invalid.  I  contend  that  the  distmotioB 
between  selective  and  distributive  powers  has  not 
been  annulled.  There  must  be  some  statutoiy 
enactment  to  annul  the  distinction. 
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Jenkins  in  reply. — Harding  v.  Qlyn  (1  Atk.  468) 
has  been  oonBidered  in  Brown  v.  Higgt  (5  Yes. 
495.  501.  502). 

STIRI.IKO,   J.,   in  delivering   jndgment  (after 
Btating  the  facta)  continued : — The  wife  survived, 
and  before  she  died  made  a  -will  purporting  to 
be  in  exei'ciae  of  the  power  of  appointment  con- 
ferred   upon    her.     One  of    the  objects  of   the 
appointment  made  by  the  wife  was  the  illegitimate 
cnild  of  her  sister,  as  to  which  I  have  already 
held  that  the  appointment  fails.    But  there  is  a 
fvirther  question  as  to  the  validity  of  the  appoint- 
ment made  to  one  of  the  children  of  the  brother 
of  the  testatrix  who  waii  living  at  her  death,  and 
the  qnestion  turns  on  what  meaning  is  to  be  given 
to  the  word  "  relations  "  in  the  will  of  the  testator. 
Obviously  in  one  sense  a  child  of  the  brother  of 
the  testatrix  was  a  relation ;  but  it  is  contended 
that  in  the  circumstances  of  this  will  the  word  is 
to  be  more  limited  in  its  meaning  and  must  be 
confined  to  next  of  kin  of  the  wife  living  at  her 
death.     The  law  as  to  that  is  in  rather  a  peculiar 
state.     I  have  not  to  express  any  opinion  as  to 
•whether  it  is  satisfacto^  or  not;  but  simply  to 
administer  the  law  as  I   find  it.      The  point  is 
shortly  stated  by  the  Irish  Master  of  the  BoUs  in 
liawlar  v.  Henderson  (Ir.  Rep.  10  Eq.  150).     At 
p.  151  he  says :  "  The  word  '  relations  '  in  gifts  of 
this    character   has   received  a  settled  meaning, 
and  the  only  point  is,  whether  the  executors  had 
under  the  will  a  power  of  selection  or  a  simple 
power   of   distribution.    It  is  plain  that  in  the 
latter  case  they  must  confine  themselves  to  the 
class  faUing  within  the  limits  of  the  Statutes  of 
Distribntion,  subject,  of  course,  to  the  considera- 
tion of  the  period  when  that  class  has  to  be  ascer- 
tained.    I  am  of  opinion  that  the  principle  laid 
down  in  Pope  v.  Whitcombe  governs  this  case,  and 
having  regard  to  it,  I  think  there  was  no  power 
of   selection,  but  one   of    distribution    simply." 
That   is  to  say,  that  in  deciding  what  meaning 
to  attribute  to  it   you  have  to   consider  in  the 
first  place  whether  the  donor  of   the  power  has 
conferred  on  the  donee  what  is  commonly  termed 
an  exclusive  power  or  not.    If  the  power  given  is 
exclusive,  enabling  the  donee  to  select  any  one  or 
more  of  the  objects,  then  the  word  relations  has, 
according  to  the  cases  of  Harding  v.  Olyn  (1  Atk. 
469)  and  Orant  v.  Lynam  (4  Russ.  292),  a  wide 
meaning  given  to  it.    So  that  the  donee  is  able  to 
select  any  one  person  who  is  properly  designated 
a  relation  according  to  the  ordinary  meaning  of 
the  word  in  the  English  langaage.    If,  however, 
the  power  is  not  exclusive,  but  is  a  non-exclusive 
power,  then  the  court  puts  a  narrow  meaning  on 
the  term.    That  is  clearly  established  by  Pope  v. 
Whiicmnbe  (3  Mer.  689)  where  the  language  of  the 
will  w%s  this :   The  testator  gave  the  residue  of 
his  estate  and  effects  to  his  wife  for  life,  with 
remainder  to   his  son   absolutelv  if    he  should 
attain  twenty-one ;  but,  in  case  of  his  son's  death 
before  twenty-one,  and  without  issue,  then  he  gave 
certain  legacies  to  some  of  bis  relations ;  and  he 
directed  his  wife  to  dispose  of  the  residue  amongst 
his  (the  testator's)  relations,  in  such  manner  as  she 
should  think  fit.    The  son  died  under  twenty-one 
and  without  issue  in  the  lifetime  of  the  tratator. 
There  the  power  was  non-exclusive,  and  it  was  held 
by  the  Master  of  the  Rolls  that  the  objects  of 
the  power  were  limited  to  the  next  of  kin  of  the 
testator.    The  first  point  to  be  considered  here 
is  whether  the  testator  in  the  present  case  has 


conferred  on  exclusive  or  non-exolusive  power. 
He  gives  one  moieW  "to  my  wife's  relations  as 
she  may  direct."     in  my  opinion  it  was  plainly 
the   latter.     In  the  language  of  the  Master  of 
the  Rolls  of  Ireland  (Ir.  Rep.  10  Eq.  at  p.  151) 
the  testatrix  had  merely  a  power  of  distribution 
and  not  a  power  of  selection.    According  to  the 
cases  as  they  stood  before  the  passing  of  Lord 
Selbome's  Act  it  is  clear  that  the  power  is  only 
to  be  exercised  in  favour  of  the  persons  consti- 
tuting the  next  of  kin  at  the  decease  of  the  wife. 
That  is  clearly  the  period  of  distribution.     The 
g^  is  to  the  wife's  relations  as  they  would  in  the 
absence  of  anything  to  the  contrary  be  ascertained 
at  her  death.    Then  comes  the  question,  Has  that 
Act  made  any  difference  in  the  construction  of  the 
will  or  any  difference  in  the  effect  of  the  power  P 
Lord  Selbome's  Act  is  simply  the  completion  of 
legislation  which  has  reversed  the  old  role  of  law. 
That   rule  was    that,  where    there  was  a  non- 
exclusive appointment  the  donee  was  compelled 
to  give  some  poi'tions  of  the  property  to  every 
object   of   the  power.      That   was    first   broken 
in  upon  by  the  statute  of  1830  (11  Geo.  4  &  1 
Will.  4,  c.  46),  which  provided  that  "  no  appoint- 
ment which  from  and  after  the  passing  of  this 
Act  shall  be  made  in  exercise  of  any  power  or 
authority  to  appoint  any  property,  real  or  per- 
sonal, amongst  several  objects,  shall  be  invalid  or 
impeached    in  equity,  on   the  ground    that    an 
unsubstantial,  illusoi-y,  or   nominal    share  only 
shall  be  thereby  appointed  to  or  left  unap|>ointed, 
to  devolve  upon  any  one  or  more  of  the  objects  of 
such  power;    but  that  every  such  appointment 
shall  be  valid  and  effectual  in  equity  as  well  as  at' 
law,  notwithstanding  that  any  one  or  more  of  the 
objects  shall  not  thereunder,  or  in  default  of  such 
appointment  take  more  than  an  unsubstantial, 
iUusoiy,  or  nominal  share  of  the  pix)perty  sub- 
jected to  such  power."    The  effect  of  that  Act 
was  to  compel  the  donee  to  make  an  appointment, 
however  small,  to  every  object  of  the  power,  or  to 
leave  a  portion  undealt  with  so  as  to  devolve  on 
them  in  default  of  appointment.    That  continued 
down  to  recent  times,  when  in  the  year  1874- 
another  Act  (Lord  Selbome's)  was  passed,  which 
provides  that  "  No  appointment  which  from  and 
after  the  passing  of  tnis  Act  shall  be  made  in 
exercise  of  any  power  to  appoint  any  property, 
real  or  personal,  amongst  several  objects,  shall  be 
invalid  at  law  or  in  equity  on  the  ground  that  any 
object  of  such  power  nas  been  altogether  excluded, 
but  every  such  appointment  ahsSl  be  valid  and 
effectual  notwithstanding  that  any  one  or  more 
of  the  objects  shall  not  thereby,  or  in  default  of 
appointment  take  a  share  or  shares  of  the  pro- 
perty subject  to  such  power."    That  relieves  the 
donee  of  a  power  from  the  necessity  of  making 
an  appointment  of  something  to  every  object  of 
that  power,  or  leaving  them  a  ^rtion  to  devolve 
upon  them  in  default  of  appomtment.    That  is 
what  the  Act  proposed  to  do.    That  is  all  it  does. 
It  does  not  alter  the  role  of  construction  laid 
down  as  to  the  meaning  of  powers,  nor  does  it 
purport  to  affect  the  class  which  is  to  take.   There 
18  nothing  to  show  that  the  Legislature  had  such  a 
case  as  this  in  contemplation.    But  it  is  con- 
tended that  if  you  go  back  to  the  beginning  of 
this  series  of  old  cases,  and  try  to  asoertun  the 
reasoning  on  which  these  decuions  are  based, 
probably,  if  the  law  had  then  been  as  it  now  is, 
the  result  would  have  been  tbat  relations  would 
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liie  conatmed  in  the  same  way  in  all  cases.  I  am 
not  perstiaded  that  that  result  would  follow.  It 
is  difficult  to  find  the  origin  of  the  rule.  Harding 
V.  Glyn  (1  Atk.  469 ;  explained  at  6  Ves.  p.  601) 
is  the  first  case,  and  no  reasons  are  given  for  the 
decision.  I  do  not  think  I  ought  to  speculate  in 
this  inferential  way  what  might  have  been  decided 
if  the  law  had  been  different  in  1739,  when  that 
ca«e  was  decided.  I  have  only  to  apply  the  law 
aa  I  find  it,  and  I  am  of  opinion  that  Lord  Sel- 
bome's  Act  does  not  apply,  and  the  rule  is  unaf- 
fected by  that  Act.  I  bold  that  the  class  to  take 
is  the  same  as  it  was  before  the  passing  of  the 
Act,  and  is  confined  to  the  next  of  kin  li^in^  at 
the  death  of  the  widow. 

Solicitors :  Taylor,  Hoaret,  and  Pileher,  for 
A.  and  J.  E.  Fletcher,  Northwich ;  Coode,  Kingdon, 
and  Cotton,  for  W.  C.  Deahin,  Northwich  ;  Busk 
and  Co..  for  John  H.  Cooke,  Winsford. 


QUEEITS  BENCH  DIVISION. 

Monday,  Bee.  3. 1894. 
(Before  Gbanthah  and  Lawbanck,  JJ.) 
Holmes  v.  Foembt.  (o) 
County  Court — Jurisdiction — Summary  Procedure 
under  Agricultural  Holdings  (England)  Act  1883, 
(46  &  47  Vict.  c.  61),  ss.  6,  24— Tenant's  claim 
for  compensation  — Landlord's  counter-clmm — 
Balance  in  favour  of  landlord — Enforcement  of 
au^ard — Writ  of  prohibition. 

Jn  the  case  of  a  claim  by  a  tenant  for  compensation 
under  sect.    6    of    the    Agricultural  Holdings 
{England)  Act  1883,  and  a  counter-claim  by  the 
landlord,  if  the  umpire  in  his  award  finds  that 
ike  eounter-elaim  overtops  the  claim,  the  court 
w^iU  prohibit  the  County  Court  from  exercising 
its  tumTnary  jurisdiction  under  the  Act  to  vnforce 
the  award. 
The  landlord's  counter-claim  can  otUy  be  in  reduc- 
tion of,  and  must  not  exceed,  the  tenant's  daim. 
This  was  an  application  by  the  defendant  for  a 
writ  of  prohibition. 
The  facte  of  the  case  are  as  follows  : 
The    applicant,    William    Formby,    occupied 
certain  farms  and  lands  belonging  to  the  respon- 
dent, Thomas  Holmes,  imder  a  tenancy   which 
expired  on  the  11th  Oct.  1893,  and  on  the  previous 
8th  Aug.  signified  his  intention  of  claiming  for 
unexhausted  improvements  under  the  Agricultural 
Holdings  (England)  Act  1883.    On  the  23rd  Oct. 
1893  the  respondent  sent  in  a  counter-claim  for 
compensation  under  the  same  Act  in  respect  of 
breaches  of   covenants   and   agreements  by  the 
applicant,  and  for  dilapidations  and  waste.  Under 
sect.  9  each  party  appointed  a  referee,  and  these 
appointed  on  umpire,  who  duly  made  hia  award  the 
30th  June  1894.     By  this  award  it  was  found 
that  the  applicant  was   entitled  to   the  sum  of 
181.  16s.  5d.  in  respect  of  compensation,  and  that 
the  respondent  was  entitled  to  the  sum  of  49?.  7«., 
thus  leaving  a  balance  of  SOL  10s.  7d.  to  be  paid  by 
the  applicant  to  the  respondent.    The  respondent 
then  took  summary  proceedings  in  the  County 
Court,  under  the  powers  given  by  the  Agricultural 
Holdings  Act  to  enforce  the  award,  and  obtained 
an  order  for  the  payment  of  the  balance  due  to 
him,    and    thereupon    issued    execution.      The 
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applicant  then  applied  to  the  judge  at  cbamlxn 
for  a  writ  of  prohibition,  directed  to  the  judse  rf 
the^  County  Court  and  the  respondent,  to  proMUt 
them  from  further  proceeding  in  the  matter  on 
the  ground  that  the  court  had  exceeded  its  jmis- 
diction,  and  that  the  award  was  bad  on  tite  fsee 
of  it.  The  learned  judge  referred  the  matter  to 
this  court. 

The  Agricultural  Holdings  (England)  Act  1883 
(46  &  47  Vict.  c.  61)  provides  that : 

Sect.  1.  Sabjeot  as  in  this  Act  mentioned,  when  a 
tenant  has  made  on  hii  holding  any  improvement  eom- 
priaed  in  the  first  schednle  hereto,  he  shall,  on  and  afta- 
the  commencement  of  this  Act,  be  entitled,  on  qnittbi; 
his  holding  at  the  determination  of  a  tenancy,  to  obtus 
from  the  landlord,  as  compensation  nnder  this  A.ct  fx 
snch  improvement,  snoh  snm  as  fairly  represents  tie 
valne  of  the  improvement  to  an  incoming  tenant.     .    .    . 

Sect.  6.  In  tiie  ascertainment  of  the  amount  of  the 
compensation  nnder  this  Act  payable  to  the  tenant  in 
respect  of  any  improvement,  there  shall  be  taJcen  into 
account  in  rednction  thereof :  (n)  Any  benefit  which  tin 
landlord  has  given  or  allowed  to  the  tenant  in  oonaideta- 
tion  of  the  tenant  executing  the  improvement ;  and  (e) 
Any  sums  due  to  the  landlord  in  respect  of  rent,  or  in 
respect  of  any  waste  committed  or  permitted  by  the 
tenant,  or  in  respect  of  any  breach  of  covenant  or  cOta 
agreement  connected  with  the  contract  of  tenancy  cran- 
mitted  by  the  tenant,  also  any  taxes,  rates,  and  tithe- 
rentoharge  due,  or  becoming  due.  in  respect  of  the 
holding  to  which  the  tenaat  is  liable  as  between  bim 
and  the  landlord. 

Sect.  7.  .  .  .  Where  a  tenant  gives  such  notice, 
the  landlord  may,  before  the  determinatian  of  the 
tenancy,  or  within  fourteen  days  thereafter,  give  a 
oounter-notioe  in  writing  to  the  tenant  of  his  intention 
to  make  a  claim  in  respect  of  any  waste  or  any  breach 
of  a  covenant  or  other  agreement. 

Sect.  24.  Where  any  money  agreed,  or  awarded,  or 
ordered  on  appeal  to  be  paid  for  compensation,  coots,  or 
otherwise,  is  not  paid  within  fourteen  days  after  Uie 
time  when  it  is  agreed,  or  awarded,  or  ordered  to  be 
paid,  it  shall  be  recoverable,  upon  order  made  by  the 
judge  of  the  County  Court,  as  money  ordered  by  a 
County  Court  nnder  its  ordinary  jurisdiotion  to  be  paid 
is  recoverable. 

Channell,  Q.C.  and  F.  Low,  for  the  applicant 
contended  that  the  court  should  grant  a  writ  of 
prohibition.  Sect.  6  of  the  Agricultural  Holdings 
Act  1883  only  gives  the  arbitrators  power  to 
entertain  the  landlord's  counter-claim  when  it  is 
in  reduction  of  the  tenant's  claim  for  compensa- 
tion. The  County  Court  has  no  aummaiy  jorisdi- 
tion  to  enforce  the  award,  if  it  is  in  favour  of  ihe 
landlord  on  his  counter-claim. 

Farquharson  v.  Morgan,  70  h,  T.  Rsp.  152  ;  (1894) 
1  Q.  B.  552. 
See  also  sect.  7  of  the  Act.    [Gbantrau,  J. 
T^erred  to  sect.  57.] 

Jelf,  Q.C.  and  H.  F.  Wilson  for  the  respondent. 
— The  words  "  in  reduction  thereof  "  contained  in 
the  section  miist  necessarily,  it  is  submitted, 
include  a  total  wiping  out  of  the  tenant's  claim. 
The  counter-claim  under  this  Act  is  not.  as  in  the 
case  of  a  set-off,  limited  to  the  same  kind  of  claim 
as  that  made  by  the  plaintiff.  Further,  the 
counter-claim  need  not  of  necessity  be  less  than. 
but  may  exceed,  the  amount  of  the  tenant's  claim. 
The  Legislature  in  framing  this  statute  never 
intended  the  landloi-d's  coimter-claim  to  be 
different  to  any  counter-claim  in  an  ordinaiy 
action.  It  would  be  reducing  the  Act  to  an 
absurdity  if  the  contention  to  %e  contaftiiy  vere 
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to  he  held  good.  Take  for  inBtance  the  case  of  a 
tenant  who  claims  502.  and  a  landlord  who 
counter-claims  602.  in  respect  of  breaches  of 
covenants  and  dilapidations.  How,  if  the  con- 
tention on  the  other  side  holds  good,  is  the 
bmdlord  to  recover  the  balance  of  102  P  He 
cannot  bring  an  action  to  recover  the  balance 
in  another  court,  because  the  award  would 
not  be  binding  between  the  parties  before  such 
tribunal.  The  landlord  would  have  no  remedy 
and  would  be  unable  to  recover  the  balance 
at  aU. 

Qbaktham,  J. — ^The  Agricultural  Holdings 
Act  1883  was  intended  by  the  Legislature  to  enable 
tenants  to  obtain  compensation  for  unexhausted 
improvements,  which  previously  they  were  unable 
to  do.  In  order,  however,  that  hardship  should 
not  be  imposed  upon  the  landlord,  certain  pro- 
visions were  inserted  which  gave  them  power  to 
charge  their  estates  with  the  amount  payable  for 
improvements,  and  to  set  off  in  reduction  of  the 
tenant's  claim  any  claim  that  he  (the  landlord) 
himself  might  have  against  the  tenant.  This  Act, 
however,  was  not  passed  for  the  benefit  of  the 
landlord,  but  of  the  tenant.  In  this  case,  the 
umpire  has  found  by  his  award  that  there  is  a 
balance  on  the  chdms  in  favour  of  the  landlord. 
The  question  that  we  have  now  to  decide  is. 
whether  the  Act  contains  any  words  that  show 
that  there  is  power  to  make  the  tenant  pay  to  the 
landlord  the  amount  by  which  the  latter's  counter- 
claim exceeds  the  tenant's  claim  exactly  as  if  it 
was  a  counter-claim  by  the  landlord  in  an  ordinary 
action.  It  must  not  be  assumed  that,  because 
since  the  Judicature  Act  counter-claims  have 
been  allowed,  and  a  defendant  may  now  recover 
aeainst  the  plaintiff  more  than  the  amount  that 
the  latter  claims,  the  Legislature  in  passing  this 
Act  ever  intended  that  a  landlord,  in  cases  of 
claims  by  tenants  under  the  Act,  should  be  placed 
in  the  position  of  a  defendant  in  an  action,  and  be 
able  to  recover  against  the  tenant,  by  way  of 
counter-claim,  more  than  the  tenant  claims  by  way 
of  compensation.  That  is  most  certainly  not  so. 
We  have  no  power  to  add  to  the  Act,  but  must 
take  it  as  it  stands,  and  our  judgment  must  be 
that  the  writ  of  prohibition  asked  for  should  be 
granted. 

Lawkance,  J. — I  am  of  the  same  opinion. 
Under  this  Act  the  landlord  cannot  start  a  claim. 
He  can  only,  when  a  tenant  gives  him  notice  of  a 
claim  for  compensation,  give  a  counter-notice  in 
respect  of  waste  or  breach  of  covenant  or  agree- 
ment in  answer  to,  and  in  reduction  of,  the 
tenant's  claim.  [The  learned  Judge  then  read 
sect.  6.1  In  my  opinion  that  section  can  only 
mean  that  when  the  tenant  makes  a  claim  the 
landlord  may  reduce  it  or  equalise  it  by  his 
counter-claim ;  but  when  such  counter-claim  over- 
tops the  tenant's  claim,  the  landlord  is  placed  in 
the  same  position,  and  has  only  the  same  remedies 
open  to  him,  as  he  had  before  this  Act  was  passed. 
The  Act  gives  the  tenant  new  powers  and  rights, 
but  it  does  not  deprive  the  landlord  of  any  of  the 
rights  that  he  possessed  before  it  was  passed. 
The  application  must  be  granted  and  the  prohibi- 
tion must  go. 

Solicitors  for  the  applicant,  Crowders  and 
Vizard,  for  Mills  and  Reeve,  Norwich. 

Solicitors  for  the  respondent,  White,  Barrett, 
and  Co.,  for  Qarrod  and  Wihon,  Diss. 


Friday,  Dee.  7, 1894. 

(Before  Pollock,  B.  and  Gbantham,  J.) 

Re  A  Solicitob  (H.  Kelly) ;    Ex  parte   Thb 

Incorporated  Law  Society,  (a) 
Solicitor — Allowing  name  to  be  used  by  unquali- 
fied  person — Striking  off  roll — ZHscretion  of 
court— Solicitors  Act  1843  (6*7  Viet.  c.  73), 
8.32 
An  offence  under  sect.  32  of  the  Solicitors  Act  1843 
(6  <fe  7  Vict.  c.  73)  being  proved,  the  court  has 
no  discretion,  but  is  bound  to  strike  the  solicitor 
off  the  roll. 

This  was  an  application  on  behalf  of  the  Incor. 
porated  Law  Society  that  the  name  of  a  certain 
solicitor  should  be  struck  off  the  roll. 

Hollams  for  the  Incorpoi-ated  Law  Society. — 
After  stating  the  facts  of  the  case,  in  answer  to  a 
question  of  the  court  whether  they  were  bound  to 
strike  off,  cited  the  following  cases,  as  he  desired 
to  obtain  the  opinion  of  the  court  whether  they 
had  a  discretion  under  sect.  32  of  the  Solicitors 
Act  1843,  or  whether  they  were  bound  to  strike  off 
the  name  of  the  solicitor  on  the  offence  being 
proved.  In  the  case  of  Re  Two  Solicitors  and  Two 
Unqtialified  Persons  (28  Sol.  J.  p.  90)  the  Comt 
expressed  the  opinion  that  they  had  no  discretion. 
But  there  are  later  cases  in  which  the  couit  has 
expressed  a  contrary  opinion : 

Be  a  BolidtoT,  4  Times  L.  Bep.  749  ; 

Be  Syhet,  34  Sol.  J.  285. 
In  Be  Lamb  (61  L.  T.  Rep.  374;  23  Q.  B.  Div. 
477),  Cotton,  L.J.,  referring  to  sect.  32,  says: 
"  I  assume  that  when  an  application  is  made  to 
strike  a  solicitor  off  the  roll,  tne  court  has  power, 
if  it  thinks  fit,  not  t#  inflict  so  serious  apunish- 
ment.  That  is  my  present  opinion,  but  I  do  not 
in  any  way  decide  the  point."    He  also  cited 

Be  Eede,  69  L.  J.  876,  Q.  B. ;  25  Q.  B.  Div.  228. 
[Pollock,  B.  referred  to  sect.  11  of  22  Geo.  2,  c. 
46.] 

Overend,  for  the  respondent,  submitted  that  the 
court  had  a  discretion,  and  a«ked  them  to  exercise 
it  in  this  case. 

Pollock,  B. — I  regret  to  say  that  in  this  case 
the  facts  that  have  been  proved  against  the 
solicitor  in  question  are  so  clearly  established,  and 
the  character  of  the  offence  is  so  continuous,  that  I 
think  this  court  can  have  no  option  but  to  deal  with 
the  matter,  treating  it  as  a  series  of  acts  that  show 
that  the  solicitor  is  permanently  unfitted  to  hold 
the  office  and  position  of  a  solicitor  of  this  court, 
and  therefore  it  is  our  duty,  I  think,  to  say  that 
he  should  be  struck  off  the  roll.  This  therefore 
is  apart  from  what  we  think  is  the  proper  con- 
struction of  sect.  32  of  the  Solicitors  Act  1843 
(6  &  7  Vict.  c.  73).  But  after  the  matter  has 
been  so  very  properly  brought  to  our  attention  by 
Mr.  Hollams  and  the  cases  he  has  cited,  1  am 
bound  to  say  that  my  brother  Grantham  and 
myself  have  no  doubt  that  the  true  meaning  of 
the  words  "  shall  and  may  be  struck  off  the  roll" 
is,  that  the  court  has  no  discretion,  but  that,  in 
obedience  to  the  statute,  we  are  bound,  if  the  facts 
are  proved  to  our  satisfaction,  to  strike  the 
incriminated  solicitor  off  the  roU.  The  word 
"  shall "  is  so  absolutely  clear  that  there  could  be 
no  doubt  whatever  except  for  the  words  "  and 
may  be."    There  is  no  doubt  some  little  difficulty 
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in  seeing  why  those  words  should  be  inserted  at 
all ;  but  I  think  (ground  is  ffl-ren  to  the  coarse  of 
legislation  by  the  earlier  statute  22  Greo.  2,  c.  46, 
sect.  11,  which  I  have  already  referred  to,  be<»Qse 
it  shows  that  at  so  early  a  date  as  1749  the  Legis- 
lature had  dealt  with  this  very  offence,  apart 
from  any  judicial  discretion  and  apart  from  the 
sort  of  domestic  forum  by  which  these  matters 
were  governed  by  the  courts,  and  had  there  used 
the  words  that  where  the  offence  was  proved  to 
the  satisfaction  of  the  court  "  every  such  attorney 
or  solicitor  so  offending  shall  be  struck  off  the 
roll."  Therefore  it  is  no  new  thing  to  say  that 
the  court  has  no  discretion,  and  I  confess  ■■  I 
cannot  see  how,  because  we  hare  a  discretion  in 
other  matters  when  there  is  no  statute,  we  can  say 
we  have  a  discretion  here  when  then  is  a  statute 
containing  extremely  plain  words. 

GsikNTHAM,  J. — I  have  also  no  doubt  upon  this 
question.  With  regard  to  the  facts  of  tue  case, 
tne  facts  proved  are  very  serious ;  not  only  in  one 
instance  out  in  many  this  solicitor  committed 
serious  breaches  against  the  law  relating  to 
solicitora,  and  therefore,  under  the  circumstances, 
there  is  no  doubt  that  we  ought  to  punish  him  as 
directed  by  the  Act.  But  I  think  we  should 
express  an  opinion  upon  this  point,  which  is  said 
to  M  a  doubtful  one,  and  from  the  expressions  of 
opinion  of  some  of  our  brothers,  it  may  be 
doubtful  as  to  what  is  the  meaning  of  the  words 
"shall  and  may."  In  the  case  of  Re  Lnmb 
(61  L.  T.  Rep.  374)  Cotton  and  Fry.  L.JJ.  say 
that,  whatever  may  be  the  meaning  of  the  words 
"shall  and  may,"  they  are  quite  clear  in  their 
view  that  where  a  person  is  struck  off  the  roll, 
he  is  for  ever  after  disabled  from  practising  as  an 
Attorney  or  solicitor;  and  if  one  looks  at  the 
language  of  the  section  it  appears  to  me  that  that 
interpretation  would  scarcely  hold  good  if  there 
were  any  value  in  the  word  "  may."  It  seems  to 
me,  if  the  view  of  Lopes,  J.  is  correct,  that  there  is 
a  discretion  in  the  court  in  every  case  notwith- 
standing this  section.  If  that  be  so,  then  this 
section  should  read,  "every  such  attorney  or 
solicitor  shall  and  may  be  struck  off  the  roll,  and 
if  so  struck  off,  shall  for  ever  after  be  disabled 
from  practising  as  attorney  or  solicitor."  But 
thei-e  is  no  alternative.  The  section  is, "  shall  and 
may  be  sti-uck  off  the  roll "  (there  being  a  comma 
after  the  word  "roll"),  "and  for  ever  after 
disabled  from  practising  as  an  attorney  or 
solicitor."  If  it  were  open  to  any  question,  and  if 
thera  was  a  discretion  in  the  court,  then  it  seems 
to  me  that  the  section  would  have  had  the  words 
inserted  in  it,  "  and  if  he  shall  be  struck  off  the 
roll,  then  for  ever  after  shall  be  disabled  from 
practising."  Those  words  not  being  there,  it 
seems  to  me  the  penalty  is  one,  and  imder  those 
'Circumstances  there  is  no  discretion.  Whether  it 
may  or  ma^  not  be  desirable  to  give  the  court 
such  discretion  is  another  matter. 

Application  granted. 

The  order  of  the  Court  was,  that  Henry  Kelly, 
of  10,  Camomile-street,  in  the  City  of  London, 
be  struck  off  the  roll. 

Solicitor  for    the   Incorporated  Law  Society, 
S.  W.  Williamson. 
Solicitor  for  the  respondent,  H.  KcUy. 


Jlonday,  Dec.  10, 1894 
(Before  Wills  and  Wkioht,  JJ.) 
Habbib   (app.)   V.   The   London    Covhtt 
Council  (resps.).  (a) 
Weights  and  measure* — MiUc  chumm    or    com— 
Chum  used  for  conveyance   of  mtUc — Meanrt 
for  use  for  trade — False  or  unjust — Weights  and 
Measures  Act  1878  (41  &  42  Viet.  e.  49<,  m.  2i 
25,  4^—WeighU  and  Measures  Act  1889  (52  i:  53 
Viet.  e.  21),  s.  7. 
The    appellant,   a  farmer,    supplied    milk    to  a 
customer,  to  whom  he  sent  it  through  a  raiUcay 
company  in  chums  or  ca/is  professing  to  contain 
a  tpecifie  amount  of  impeiial  measure,  amd  con- 
tatning  a  gauge  whereby  the  quantity  of  the 
milk  was  marked.    Both  the  railway  company 
and  the  purchaser  relied  on  the  accuracy  of  the 
guage*.    Two  of  the  chums,  on  being  tested  by 
the  respondents'  inspector,  were  each  found  to 
contain  two  pints  less  than  the  gauge  indieaied. 
The  appellant  was   summoned   and    eonvieted 
under  sect.  2o  of  the  Weights  and  Meamres  AH 
1878  (41  &  42   Viet.  c.  49)  for  having  in  hU 
possession  for  use  for  trade  measure*  which  were 
yalse  or  unjust. 
Held,  that  the  conviction  was  right.     The  chums 
used  came  within  the  meaning  of  sect.  25.  and 
were  measures  for  use  for  trade.    The  etsenet  o^ 
the  legislation  is,  that  for  trade  purpose*  dealing* 
in  quantities  should  be  carried  on  wiUi  respect  to 
accurate  and  not  with  respect  to  rough  standards 
of  weight  and  quantity. 
Case  stated  by  one  of  the  metropolitan  police 
magistrates. 

The  appellant  was  summoned  by  the  respondents 
under  sect.  25  of  the  Weights  and  Measures 
Act  1878  (41  &  42  Vict.  c.  49),  at  the  Clerkenwell 
Police-court,  for  having  had  for  use  for  trade  two 
measures,  namely,  two  milk  chui-ns,  which  were 
alleged  to  be  false  or  unjust. 

The  facts  proved  at  the  hearing  of  the 
summons  showed  that  an  agreement  was  entered 
into  between  the  appellant,  a  farmer  at  Stoke-on- 
Trent,  and  one  K.  Handsley,  a  dairyman  in 
London,  whereby  the  former  agreed  to  supply  millc 
in  his  own  chums  to  the  latter.  The  milk  vas 
delivered  by  the  appellant  in  chums  each  capable 
of  containing  about  sixteen  or  seventeen  gailaiu. 
Each  chum  was  fitted  inside  with  gauges,  so  as  to 
indicate  the  number  of  imperial  gallons  of  fluid 
in  the  chum.  The  chums  were  conveyed  by  the 
North  Staffordshire  Railway  Company  under  a 
contract  between  them  and  the  appellant,  and 
were  delivered  to  the  purchaser  at  Euston  Station. 
The  consignments  usually  consisted  of  from  t«o 
to  six  chums.  The  appellant  was  accustomed  to 
attach  to  one  of  the  canms  of  each  consignment 
a  label  on  which  he  stated  the  number  of  churns 
in  the  consignment,  and  the  aggregate  number  of 
gallons.  The  amount  paid  by  the  appellant  to 
the  railway  company  was  l^d.  per  gallon  or  part 
of  a  gallon,  and  his  contract  wim  the  raihniy 
company  contained  the  following  terms : 

Each  can  must  have  the  nnmber  of  imperial  gmllons 
it  is  capable  of  taking  marked  upon  it,  and  the  inside  cf 
each  can  must  be  mwked  to  indicate  the  space  oeeapti 
by  fonr  gallons  and  hj  each  additional  gallon.  .  .  ■ 
Senders  mnst  in  each  case  sign  consignment  notos  sbov- 
ing  the  actoat  quantity  of  milk  in  imperial  gallom  ii 
each  can  to  be  forwarded. 

(a)  Beported  by  Hisbt  Leigb,  Eiq.,  Banl>t(r.at-L«ir. 
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The  railway  company  treated  the  chnms  as 
meaaareB  of  the  quantity  of  milk  carried,  and 
tQsted  snch  cmantity  only  by  the  gauges  inside 
%he  chums.  Evidence  was  ^ven  by  the  purchaser 
that  the  chum  gauses  were  the  measure  by  which 
lie  received  the  milk,  and  that  he  had  never  tested 
the  quantity  of  milk. 

On  the  26th  April  1894,  the  appellant  con- 
signed from  Leigh  to  Euston  Station  four  chums, 
a  label  being  attached  to  one  of  them  showing 
the  total  amount  of  the  consignment  was  sixty-six 
gallons.  On  the  27th  April  1894  a  similar  con- 
signment was  made  by  the  appellant  of  three 
chnms.  a  label  being  attached  to  one  of  them 
showing  the  total  amount  of  the  consignment  to 
nmount  to  fifty  gallons.  Two  of  these  chums,  one 
^rom  each  of  tbe  above  consignments,  were  subse- 
quently handed  by  the  pui-chaser  to  the  London 
County  Council  inspector  to  be  tested,  and  each 
•when  filled  to  the  sixteen  gallons  mark  was  found 
to  contain  two  pints  lees  than  sixteen  gallons. 

It  was  contended  on  behalf  of  the  appellant,  (1) 
that  the  said  chums  were  not  measures  within  the 
:meaning  of  sect.  25  of  the  Weights  and  Measures 
Act  1878,  but  were  merely  conveyances  for  the 
-consignment  of  milk  from  the  farmer  to  the 
dealer,  and  that  the  gauging  inside  the  chum  was 
Tnerely  as  a  guide  to  the  railway  company,  whose 
rates  were  fixed  at  so  much  per  gallon  or  part  of  a 
gallon,  and  were  not  affected  by  any  smaller 
quantity,  and  consequently  the  appellant  came 
"within  the  exception  provided  by  sect.  22  of  the 
same  Act ;  (2)  that  it  would  be  'impossible  to 
enforce  the  proTisions  of  the  Act  with  respect  to 
milk  chums,  as,  owing  to  their  necessarily  receiv- 
ing rough  usage  in  transit,  indentations  were 
frequently  made  which  reduced  the  capacity  of  the 
chum,  and  consequently  the  gauging  would  not 
remain  correct ;  (3)  that  the  appellant  could  not 
he  convicted  on  the  summons,  because  the  inspec- 
tor when  testing  the  chums  had  not  complied  with 
sect.  44  of  the  Weights  and  Measures  Act  1878, 
and  sect.  7  of  the  '\^i^ht8  and  Measures  Act  1889 
(52  &  53  Yict.  o.  21),  inasmuch  as  if  the  chums 
are  "  measures  "  there  should  have  been  a  standard 
chum  with  which  to  compare  them,  but  it  was 
admitted  that  no  standard  milk  chum  had  been  sup- 
plied to,  or  was  in  the  possession  of  the  local  authori- 
ties. The  respondents  contended  that,  having 
regard  to  the  facts  of  the  case,  the  churns  were 
"  measm^s,"  and  were  represented  by  the  appel- 
lant as  containing  particular  amounts  of  imperial 
gallons. 

The  magistrate  found  that  in  the  dealings 
between  the  appellant  and  Handsley,  the 
purchaser,  and  between  the  appellant  and  the 
railway  company,  the  gauged  churns  were  used  as 
measures,  and  that  the  two  chums  which  were 
tested  did,  in  fact,  each  contain  two  pints  less  than 
sixteen  imperial  gallons.  Upon  these  facta  he 
held  that  tne  two  chums  were  measures  within 
the  meaning  of  sect.  25  of  the  said  Act,  and  that 
they  were  false  or  unjust,  and  he  accordingly 
convicted  the  appellant. 

The  question  of  law  for  the  opinion  of  the 
court  was  whether  upon  the  facts  the  appellant 
was  rightly  convicted. 

Sect.  25  of  the  Weights  and  Measures  Act 
1878  (41  &  42  "Vict.  c.  49).  provides  that : 

Every  peraon  who  uses  or  hoa  in  his  possession  for  use 
for  trade  any  weight,  measnre,  scale,  balance,  steelyard. 


or  weighing-maohine,  which  is  false  or  nnjrut,  shall  be 
liable  to  a  fine  not  exceeding  five  ponnds     .     .     . 

Sect.  22  provides  that : 

Nothing  in  this  Act  shall  prevent  the  sale,  or  sabjeot 
a  person  to  a  fine  nnder  this  Act  for  the  sale,  of  an 
article  in  any  vessel,  where  snoh  vessel  is  not  repre- 
sented as  containing  any  omonnt  of  imperial  measure, 
nor  snbject  a  person  to  a  fine  nnder  this  Act  for  the 
possession  of  a  vessel  where  it  is  shown  that  snch 
veaael  is  not  nsed  nor  intended  for  use  as  a  measore. 

Bosanquet,  Q.C.  [Avory  with  him)  for  the 
appellant. — The  question  here  is,  whether  a  milk 
chum,  used  for  conveying  milk,  is  a  "  measure  " 
within  the  meaning  of  sect.  25  of  the  Weights 
and  Measures  Act  1878.  Any  vessel  marked  or 
gauged  as  containing  up  to  such  mark  a  certain 
quantity  is  not  a  "  measure  "  within  the  meaning 
of  the  Act,  unless  it  is  a  measure  "  for  use  for 
trade."  It  is  submitted  that  these  chums  are  not 
such  measnres.  They  are  mere  receptacles  for 
conveying  the  milk  in,  and  the  gauge  within  them 
is  only  placed  there  for  the  convenience  of  the 
railway  companies.  The  gauge  is  not  to  be  taken 
as  indicating  an  accurate  measure,  for  though, 
when  the  chum  is  in  a  perfect  state,  it  holds  a 
known  quantity,  yet,  after  a  short  time,  it 
becomes  indented  by  being  knocked  about  in 
transit,  and  is  no  longer  an  accurate  measure. 
Further,  if  these  chums  are  measures  within 
sect.  25,  they  must  bear  a  Grovemment  stamp  (see 
sects.  28  and  29),  but  no  such  stamp  is  to  be  found 
on  them.  These  chums,  it  is  submitted,  come 
within  the  exception  of  sect.  22,  for  they  are  not 
used  nor  intended  for  use  as  measures,  and 
therefore  the  magistrate  was  wrong  in  convicting 
the  appellant. 

Cripps,  Q.G.  {Daldy  with  him)  for  the  respon- 
dents.— The  chums  were  used  as  measures  by  the 
appellant,  who  represented  to  the  railway 
company  and  to  the  purchaser  that  they  contained 
a  specified  quantity,  and  they  undoubtedly  were 
used  as  measures  for  trade  purposes  witnin  the 
Act,  and  the  magistrate,  on  tne  facts  of  the  case, 
was  right  in  so  finding.  These  measures  were 
found  to  be  inaccurate  to  a  certain  degree,  and 
the  magistrate  was  right  in  finding  they  were 
"  false  or  unjust,"  and  in  convicting  the  appellant. 
It  is  essential  for  the  purposes  of  this  Act  that 
accurate  and  not  rough  measures  should  be  used, 
and  if  a  dealer  uses  a  measure  that  has  become 
inaccurate,  he  must  take  the  consequences. 

Wills,  J. — I  am  of  opinion,  notwithstanding 
the  doubts  which  Mr.  Bosanquet  succeeded  in 
raising  in  mv  mind,  that  the  learned  magistrate 
was  right  witn  regard  to  both  parts  of  his  finding. 
He  has  found  that,  both  as  between  the  seller  and 
purchaser  of  the  milk,  and  as  between  the  seller 
and  the  i-ailway  company,  these  chums  were  used 
as  measures.  That  they  were  so  used  as  between 
the  seller  and  the  railway  company  there  seems  to 
be  really  no  contest  at  all,  and  I  cannot  conceive 
that  there  can  be.  It  is  quite  obvious  that  it  is 
impossible  for  the  railway  company,  for  the 
purposes  of  the  railway,  to  have  any  other 
gauge  ^  which  to  judge  of  the  quantity  of  the 
milk.  That  is  sufficient  to  support  the  conviction. 
But  I  go  further,  and  say  that  in  my  opinion  the 
magistrate  was  right  on  the  other  point  also. 
The  question  whether  they  were  used  as  measures 
or  not  between  the  parties  is  one  of  fact  for  him. 
It  does  not  follow  with  absolute  necessity  from 
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the  proTision  as  to  gauging  in  the  contract  that 
it  was  the  measure  adopted  between  them ;  but 
when  it  is  found  that  at  the  purchaser's  end  no 
measurement  of  the  milk  took  place,  and  that  the 
chui-ns,  professing  in  this  way  by  this  measure  to 
hold  sixteen  or  seventeen  gaUons,  were  forwarded 
without  further  verification,  that  is,  I  think, 
strong  evidence  that  they  were  so  used.  The  only 
remaining  piece  of  evid<nice  required  to  make  out 
that  they  were  used  as  measures  between  the 
parties  is,  that  the  seller  of  the  m\lk,  as  well  as 
the  purchaser,  should  have  been  aware  of  the 
course  of  business  pursued  at  the  other  end.  I 
should  think  the  great  probability  is,  that  it 
was  taken  for  granted  between  the  parties  that 
that  was  the  mode  of  dealing,  and  was  the 
ordinary  mode  used  in  the  trade ;  and,  if  that  is 
so,  every  link  in  the  chain  of  evidence  would  be 
complete.  It  is  sufficient  for  me  to  say,  at  all 
events,  that  there  was  evidence  before  the  magis- 
trate on  which  I  think  he  could  properly  find  that 
the  course  of  business  between  the  parties  was 
that  the  chums  were  marked  for  the  purpose  of 
measurement ;  and  I  agree  with  Mr.  Cripps  that 
it  is  very  important  not  to  fritter  away  an  Act  of 
Parliament  of  this  kind  by  any  nice  distinctions 
or  qualifications,  and  that  the  essence  of  all  legis- 
lation of  this  character  is  to  say  that  rough 
measures  should  not  be  used  for  trade  purposes  ; 
that  the  interests  of  society  require  that  for  trade 
purposes  dealings  in  quantities  shall  be  carried  on 
with  respect  to  accurate,  and  not  with  respect  to 
rough  standards  of  weight  and  quantity.  I 
think,  therefore,  that  there  is  quite  enough  to 
justify  the  magistrate  in  finding  that  these 
chums  were  dealt  with  as  between  the  parties,  as 
well  as  between  the  seller  and  the  railway  com- 
pany, as  trade  measures.  That  is  really  the 
only  question  in  the  case,  because,  if  the  magis- 
trate has  found  that  they  were  false,  I  should 
think  he  was  quite  justined  in  so  finding;  but 
whether  he  was  justified  in  that  or  not,  it  was 
clearly  a  matter  for  him  to  say  whether  the 
departure  from  accuracy  was  of  a  sufficient 
amount  to  justify  him  in  treating  the  measure  as 
false,  because  of  course  in  this,  and  in  all  other 
matters  of  common  life,  there  must  be  some 
reasonable  allowance  made  for  commercial  necessi- 
ties and  for  the  impossibility  of  filling  any  vessel 
of  this  kind  with  absolute  mathematiud  accuracy. 
I  do  not,  however,  see  any  reason  to  suppose 
that  the  magisti-ate  has  gone  wrong  in  that 
respect. 

WBIGHT,  J. — I  am  of  the  same  opinion.  Now 
that  I  am  fuUy  informed  of  what  took  place  before 
the  magistrate,  I  come  to  the  same  conclusion, 
because  I  think  that,  although  the  point  of  the 
measurement  capacity  of  the  chums  having  been 
reduced  by  the  shaking  and  so  forth  in  travelling 
to  and  fro  by  the  railway  was  not  made,  or  3 
made  was  not  proved,  I  think  we  must  assume 
that  the  magistrate  thought  he  had  ground  for 
finding  and  did  find,  as  I  think  he  might  well 
do,  that  these  particular  chums  were  originally 
falsely  constructed  to  a  nnifoi-m  extent  of  a 
substantial  character;  because  a  quart  on  each 
chum  means,  aceordingto  the  price  in  the  contract, 
lid.  a  day  on  each  of  these  chums  for  every  day 
through  the  period.  That  is  certainly  substantial. 
I  am  inclined,  therefore,  to  think  that  on  both 
partB_  of  the  case  the  magistrate  was  right;  I 
certainly  think  he  was  right  i^ter  hearing  Mr. 


Cripps'  argument  on  the  railway  point,  heaase  i 
when  it  is  <moe  pointed  out  (bat  the  railway  oob-  | 
tract  does  require  the  contents  of  the  chnmi  to  be  i 
marked  accurately  for  each  gallon,  I  tliink  there 
is  nothing  in  that  part  of  tne  case  at  alL  It 
remains  to  say  that  it  seems  to  me,  notwithstand- 
ing the  requirements  of  the  Act,  some  legtrd 
ought  to  be  had  to  the  nature  of  tlie  ttade  md 
the  natnre  of  the  receptacles,  and  if  it  lea^ 
appeared,  as  it  will  inevitably  in  the  case  of  nm 
chums,  that  there  should  be  some  diminntaon  of 
capacity  by  injuij  in  transit  which  must  oocnr 
from  day  to  day,  I  should  hesitate  before  I  held 
that  the  chum  could  be  regarded  as  a  false  or 
onjust  measure  merely  because  it  was  fractionallj 
reduced  to  (his  extent.  However,  we  have  not  to 
decide  (hat.    The  appeal  will  be  dismissed  with 

Appeal  dismisied  aeeordtngh). 

Solicitors  for  (he  appeUaa(,  Morris  and  SridoK, 
agents  for  Smith,  L»tch,  and  Bostock.  Dorbv. 
Solicitor  for  the  respondents,  W.  A.  Blamand. 


Dee.  6  and  13, 1894 

(Before  Poixock,  B.  and  6ka.ntham,  J.) 

BuBT  V.  Thompson,  (a) 

Landlord  and  tenant — Notice  to  quit. 

The  plaintiff  was  the  lessee  and  the  defendant  (he 
lessor  under  an  indenture  of  lease  for  a  term  </ 
tvoeniy-one  years,  determinable  by  the  lessee  it 
the  end  of  the  seventh  or  fourteenM  year,  on  his 
giving  six  months'  prevunu  notice.  Mors  tha» 
six  months  before  the  ei^ration  of  the  sevetUk 
year  the  lessee  wrote  a  letter  to  the  lessor,  in- 
forming him  that,  after  making  inquiries,  )ie 
found  thai  he  ums  paying  too  high  a  rent,  ani 
added,  "  I  understand  that  the  rent  is  aOl.  too 
high,  and  I  shall  not  be  able  to  stop  unless  tome 
reduction  is  made. 

Held,  that  this  was  a  good  and  effectual  notice  iff 
quit,  and  that  the  plaintiff  was  entitled  to  a 
aeelaration  that  the  term  of  years  created  by  tie 
lease  had  been  determined  by  such  notice. 

This  was  a  special  case  by  order  of  the  master  at 
chambers  made  by  consent  for  the  opinion  of  the 
court  on  a  point  of  law. 

By  the  writ  in  this  action  the  plaintiff  cWmed 
a  declaration  that  the  term  of  years  created  by 
a  certain  indenture  of  lease  dated  the  25th  Feb. 
1888,  and  made  between  the  defendant  of  tlie 
one  part  and  the  plaintiff  of  the  other  pvi 
had  been  determined  by  the  plaintiff  on  the 
25th  Dec.  1894,  by  notice  pursuant  to  a  proviso 
in  that  behalf  contained  in  the  said  lease. 

By  an  indenture  of  lease  dated  the  2Sth  F^ 
1888,  and  made  between  the  defendant  of  the  one 
pai-t  and  the  plaintiff  of  the  other  part,  the 
defendant  demised  to  the  plaintiff  a  messuage 
and  premises  known  as  No.  33,  Courtfield-iouL 
Kensington,  in  the  county  of  Middlesex,  for  the 
term  of  twenty-one  years  from  the  25th  Dee. 
1887,  at  the  yearly  rent  of  270Z. 

The  lease  contained  a  proviso  in  the  termt 
following : 

Provided  always  and  it  is  hereby  agroed  and  Mtn^ 
that,  if  the  lessee  shall  be  desirons  of  detemusis;  ^ 
demise  at  the  end  of  the  seventh  or  fourteenth  jvi  <* 

(a)  Reported  by  HissT  Leioh,  Xaq.,  BarrtitaivM-I'*. 
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Hie  said  term,  and  of  aach  his  desire  shall  give  to  the 
lesaor  six  calendar  months'  notice  next  before  the  expira- 
'tion  of  such  seventh  or  fourteenth  year,  then  and  in  snch 
<3a8e  at  the  end  of  snch  seventh  or  fourteenth  year  as 
fbe  case  may  be,  the  said  term  hereby  granted  shall 
abaolntely  cease  and  determine,  save  and  except  as  to 
any  right  that  may  previously  have  accmed  to  either  of 
the  parties  hereto,  and  which  may  then  remain  un- 
satisfied. 

On  the  2lBt  Oct.  1893  the  plaintiff  wrote  to  the 
clefendant  as  followa : 

I  have  just  been  looking  at  my  lease,  and  I  see  that 
my  first  seven  years  will  be  determined  on  the  25th  Deo. 
1894.  I  have  been  making  inquiries  for  some  time  past, 
and  I  find  that  I  am  paying  too  high  a  rent  and  consider- 
ably higher  than  any  of  the  adjoining  houses  are  able  to 
let  for  now.  I  understand  that  the  rent  is  501.  too  high, 
and  I  shall  not  be  able  to  stop  unless  some  reduction  is 
made.  I  give  yon  an  early  intimation  of  this  that  you 
may  have  ample  time  to  consider  what  couiae  you  would 
like  to  adopt. 

The  defendant  on  the  23rd  Oct.  1893  replied  as 
follows : 

I  think  yonr  idea  of  rent  is  considerably  too  low,  but 
I  should  be  glad  to  meet  your  views  if  possible ;  therefore, 
if  you  will  at  onoe  waive  your  right  to  determine  the 
lease  at  Christmas  next  year,  I  will  agree  to  take  a 
rednced  rent  of  202.  per  annum,  making  it  2502.  in  lien 
of  2701.  for  the  second  period  of  seven  years. 

The  plaintiff  did  not  accept  this  offer.  Subse- 
quent proposals  and  offers  took  place  between  the 
parties  as  to  the  reduction  of  the  rent,  but  no 
agreement  was  come  to. 

On  the  6th  July,  less  than  six  months  before 
the  end  of  the  seventh  year,  the  plaintiff  made 
another  proposal  as  to  the  amount  of  rent,  to 
-which  the  defendant  on  the  7th  July  replied  as 
follows : 

As  yon  did  not  give  me  notice  to  determine  the 
tenancy,  I  quite  understood  that  you  had  made  up  your 
mind  to  continue  for  another  seven  years,  and  I  can  see 
no  reason  now  for  altering  the  terms  of  the  lease. 

The  question  of  law  for  the  opinion  of  the  court 
etated  by  the  special  case  was,  whether  the  letter 
of  the  2lBt  Oct.  1893  was  sufficient  and  effectual 
to  determine  the  term  of  years  created  by  the 
lease. 

B.  M.  Bray  (E.  Bray  with  him)  for  the  plain- 
tiff.—  The  notice  contained  in  the  letter  of 
the  2l8t  Oct.  was  a  good  notice  to  determine 
the  tenancy,  and  therefore  the  plaintiff  is 
entitled  to  the  declaration  he  asks  for.  The 
notice  to  quit  is  clear  and  direct  and  comes 
within  the  decision  of  Ahearnv,  Bellman  (40  L.  T. 
Bep.  771 ;  L.  Rep.  4  Ex.  Div.  201),  in  which 
case  the  landlord  gave  the  tenant  notice  to  quit 
on  a  certain  day,  and  that  if  he  retained  posses- 
sion after  that  date  the  rent  would  be  increased. 
The  court  there  held  that  the  notice  to  quit 
was  good,  and  was  not  affected  by  the  fact  that 
it  was  accompanied  by  the  further  notice.  At 
p.  214  (4  Ex.  Div.),  Bi-amwell,  L.J.  instances  a 
•case  similar  to  the  present  one.  He  says :  "  Let 
us  suppose  that  the  tenant  had  given  a  notice  to 
quit  sufficient  in  its  terms,  and  had  said,  '  but  I 
am  willing  to  continue  in  possession  and  will,  if 
jou  will  let  me,  at  the  diminished  rent  of  so 
much.'  Could  there  have  been  any  doubt  that 
that  would  have  been  a  good  notice  on  the  part  of 
the  tenant  ?"  In  the  present  case  what  has 
happened  is  this  :  The  p^intiff  has  given  notice 
of  his  intention  to  leave  at  a  certain  date  xinless 


a  reduction  in  the  rent  is  made.  This  is  not  an 
alternative,  but  merely  a  statement  of  his  reason 
for  leaving. 

Hon.  A.  Lyttelton  for  the  defendant. — Ahearn  v. 
Bellman  is  not  an  authority  in  favour  of  the 
plaintiff.  This  is  not  a  notice  within  the  autho- 
rities. It  is  not  a  clear  but  an  ambiguous  notice  to 
quit ;  it  is  merely  a  commencement  of  a  negotia- 
tion for  a  reduction  of  rent.  The  notice  does  not^ 
definitely  state  that  the  plaintiff  is  going  to 
determine  the  tenancy.  The  whole  point  is,  not 
whether  the  notice  was  qualified  by  something 
else,  but  whether  it  was  a  fixed  and  determined 
notice  to  quit.    He  also  referred  to 

Muakett  v.  Hill  and  Tozer,  5  Bing.  N.C.  694 ; 

Doe  d.  llattheica  and  others  v.  Jaclcaon,  1  Dong. 
Bep.  175. 

E.Brayinrevlj.  Cur.  adv.  vult. 

Dee.  13.  —  The  following  judgment   was    de- 
livered by 

POLXOCK,  B. — ^In  this  case  the  plaintiff  is  the 
tenant  of  certain  premises,  and  the  defendant  is 
the  landlord,  and  the  plaintiff  asks  for  a  declara- 
tion that  a  term  of  years  created  by  a  lease  made 
between  himself  and  the  defendant  has  been  duly 
determined  by  a  notice  that  he  has  given  to  the 
defendant  pui'suant  to  a  proviso  contaaned  in  the 
lease.  The  lease  is  for  twenty-one  years,  and  the 
terms  relating  to  the  determination  of  it,  were 
that,  if  the  plaintiff  were  desu-ous  of  determining 
the  tenancy  at  the  end  of  the  seventh  or  fourteenth 
year,  he  could  do  so  by  giving  the  defendant 
notice  to  that  effect  six  calendar  months  next 
before  the  expiration  of  the  seventh  or  fourteenth 
year.  Now  the  notice  on  which  the  plaintiff  relies 
was  contained  in  a  letter  by  him  to  the  defendant, 
and  dated  the  2l8t  Oct.  1893,  about  fourteen 
months  before  the  end  of  the  seventh  year,  and, 
therefore,  well  within  the  period  required  by  the 
proviso.  [The  learned  Judge  then  r«id  the  letter 
dated  the  2l8t  Oct.  1893.]  This  l^ter  was 
acknowledged  by  the  defendant,  who  made  some 
suggestions  as  to  the  reduction  of  the  rent  asked 
for.  No  further  or  other  notice  was  given.  Now 
the  only  question  we  have  to  decide  is  whether, 
considering  the  terms  of  it,  this  letter  amounted 
to  a  notice  to  determine  the  lease.  No  particular 
form  of  words  is  necessary  to  constitute  a  good 
notice  to  quit,  and  all  that  was  material  in  this 
case  was,  that  the  notice  should  be  such  as  showed 
an  intention  to  quit,  and  not  merely  as  meaning 
that  thereafter,  if  the  defendant  did  not  lower  the 
rent,  the  plaintiff  would  be  obliged  to  give  notice. 
If  the  notice  had  been  in  the  memative,  "  either 
^ou  must  let  me  pay  a  lower  rent  or  I  shall  go," 
it  would  not  have  been  sufficient,  as  was  held  long 
ago  by  Lord  Mansfield  in  Doe,  Leasee  of  Matthews 
and  others,  v.  Jackson  (1  Dougl.  B«p.  175).  But 
there  is  no  alternative  here.  The  letter  clearly 
shows  an  intention  on  the  part  of  the  plaintiff  to 
quit;  the  remaining  part  of  the  letter  merely 
explains  the  plaintiff's  reason  for  giving  notice, 
but  that  does  not  in  any  way  affect  the  sufficiency 
of  the  other  part  of  the  letter  which  constitutes 
the  notice.  In  the  more  recent  case  of  Ahearn  v. 
Bellman  (uhi  tup.)  the  question  was  carefully 
considered,  and  the  court  came  to  the  conclusion 
that  there  was  no  objection  to  a  notice  in  which 
there  was  a  definite  statement  by  the  landlord  or 
tenant  that  the  tenancy  would   be  determined 
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nnless  certain  proposals  were  acceded  to.     In  the 

E resent  case  I  am  of  opinion  that  a  proper  notice 
as  been  g^iven,  and  that  the  plaintiff  gave  a 
distinct  intimation  that  he  wonld  determme  the 
tenancy  at  the  end  of  the  seventh  year  unless  the 
defendant  made  a  reduction  in  uie  rent  which 
would  satisfy  him.  The  notice,  therefore,  I  think, 
was  sufficient  to  determine  the  lease,  and  the 
plaintift  is  entitled  to  the  declaration  he  asks  for. 

Okanthah.  J. — I  am  of  the  same  opinion. 
[The  learned  Jud^  here  stated  the  facts  of  the 
case.]  How  can  it  be  said  that  this  is  not  a 
notice,  and  that  this  letter  does  not  clearly  express 
the  intention  of  the  plaintiff  to  determine  the 
tenancy  unlets  the  rent  was  reduced  by  501.  per 
annum  ?  The  defendant  did  not  reduce  the  rent 
as  desired,  and  the  notice  therefore  held  good  and 
determined  the  lease.  The  defendant  very  well 
knew  that  the  plaintiff  did  not  intend  to  remain 
as  a  tenant  unless  the  rent  was  reduced  as  he 
required,  and  that  he  would  not  continue  to  pay 
the  rent  he  had  been  paying.  A  correspondence 
ensued,  no  arrangement  was  come  to,  the  six 
months  previous  to  the  termination  of  the  seventh 
year  was  entered  upon,  and  then  the  defendant 
turned  round  and  wrote  to  the  plaintiff  as  follows  : 
"  As  you  did  not  give  me  notice  to  determine,  on 
the  7th  July,  the  tenancy,  I  quite  understood  that 
you  had  made  up  your  mind  to  continue  for 
another  year,  and  I  can  see  no  reason  for  altering 
the  terms  of  the  lease."  We  cannot  assist  him 
in  such  conduct  as  this.  Bramwell,  L.J.  says 
that  a  notice  to  quit  must  be  "  clear  and  in- 
telligible," that  it  should  be  clear  and  certain  in 
its  terms,  and  be  neither  ambiguous  nor  optional. 
I  am  of  opinion  that  here  the  notice  contfuned  in 
the  letter  of  Oct.  21, 1893,  was  clear  and  perfectly 
intelligible,  and  was  not  ambiguous  nor  optional. 
Therefore,  the  plaintiff  must  succeed,  and  he  is 
entitled  to  the  declaration  he  asks  for,  namely, 
that  the  term  of  years  in  his  lease  was  determined 
by  the  notice  contained  in  that  letter. 

Judgment  for  plaintiff  with  eotta. 

Solicitor  for  the  plaintiff,  F.  T.  Adshead. 

Solicitors  for  the  defendant,  Oush,  Phillips, 
Waller  I,  and  Williams. 


PROBATE,  DIVORCE,  AND   ADMIRALTY 

DIVISION. 

PBOBATE   BUSINESS. 

Monday,  Dec.  3, 1894. 

(Before  the  Pekbidknt  (Sir  F.  H.  Jeune.) 

In  the  Goods  of  Shbathee  (deceased),  (a) 

Administration — Creditor — Limited  grant  refused 

— General  grant  to  creditor. 
Upon  a  motion  by  a  creditor  for  a  limited  grant  of 
administration,  the  court,  while  thinking  that  in 
this  particular  case   it  might  be  a  convenient 
course  to  make  a  limited  grant  to  the  creditor, 
declined  to   depart  from   the  practice   in  suck 
cases,  which  requires  that  a  creditor  who  applies 
for  administration  shall  take  a  general  grant. 
Motion  by  a  creditor  for  a  limited  grant  of 
administration. 

The  applicant  was  a  secured  creditor  to  the  ex. 
tent  of  100!.  upon  a  debenture  bond,  the  amount 

(o)  Reported  byH.  DuRLiT-GnAiiiBBOOK,  Esq. ,  Barrister-at-L«w. 


of  the  whole  debt  being  1491. 19s.  8d.  The  estate 
was  said  to  be  worth  only  about  7«.  in  the  pound. 
There  was  no  other  blown  creditor,  save  tlie 
holder  of  one  other  debenture  b<md  of  like  date 
and  amount. 

Cluer  moved  for  a  limited  grant — Eale  29 
certainly  gives  the  court  power  to  make  a  limited 
grant,  and  if  it  could  see  its  way  to  depart  from 
the  usual  practice,  no  harm  could  be  done  to  anj- 
one  in  this  case.  There  is  no  reported  antiioritT 
against  the  application,  and  there  is  authoiitj  for 
a  limited  grant  of  administration  petuienfe  lik: 

Stanley  v.  B«rne«,  1  Ha^.  Eccl.  221. 
He  also  referred  to 


In  the  Goods  of  Carrol,  L.  Bep.  Ir. 
388. 


31  Ch.  Sk 


The  Pbkbident.— I  am  of  opinion  that  k 
applicant  must  take  a  general  grant.  I  sIkmL 
have  been  very  glad  to  help  the  creditor  in  tls 
particular  case,  and  I  daresay  that  it  might  bei 
convenient  course  to  pursue  m  this  instance.  Tl» 
peculiarity  of  these  applications  is  that  they  ait 
made  ex  parte,  and  it  is  quite  right  that  ihef 
should  be  so  made;  but  the  oouit  is  iberefoie 
bound  to  take  every  kind  of  precaution  to  a» 
that  no  possible  injustice  may  be  done  to  sjsjcaa. 
Although  it  is  not  probable  that,  in  this  par- 
ticular case,  any  injustice  would  be  done  to  any- 
body, still  I  cannot  take  upon  myself  to  say  that 
none  is  possible.  Another  thing  which  inflDencw 
me  very  much  is  that  it  is  a  good  general  mle  of 
practice  that  a  creditor  asking  for  adminigtntian 
shall  take  a  general  grant.  If  this  rule  were  to 
be  broken  into,  there  would  be  a  great  number  of 
these  applications,  and  the  change  in  the  piactiee 
might  mvolve  considerable  expense  whicn^  it  is 
desirable  to  avoid.  For  these  reasons,  I  think  it 
better  to  adhere  to  the  universal  mle  of  practice, 
that  a  creditor  applying  for  administration  is 
require^to  take  a  general  grant,  and  shall  notle 
allowed  to  take  a  limited  grant.  As  I  under- 
stand that  the  applicant  is  now  willing  to  i»kf  > 
general  grant,  I  decree  letters  of  administratiia 
to  him.  In  doing  so,  I  do  not  affect  any  pre- 
ferential right  of  the  applicant  in  regard  to  the 
security  which  he  holds. 

Solicitors:    Faddison,    FullUove,   and    De  h 
ChapeUe. 

ADMIBALTY    BUSINESS. 
Dee.  13  and  14, 1894. 
(Before  Beuce,  J.,  asaisted  by  Tkiniit 
Mastbbs.) 
The  City  of  Newcastle,  (a) 
Salvage — Fire — Services  rendered  by  steamshipjn 
vessel  lying  alongside  jetty — AmotaU  of  award. 
A  fire  broke  out  on  board  a  vessel  which  ten*  /ywj 
alongside  a  jetty  at  the  entrance  to  a  dock.    I« 
vessel  was  under  repairs,  with  no  steam  np,  am 
had  no  one  but  her  master  and  a  watchman  (» 
board.    At  the  request  of  the  master  a  skamsh^ 
which  had  just  arrived,  hove  alongtids,  «**> 
getting  her  hose  on  board  the  hwming  «»rti 
extinguished  the  fire  which,  if  it  had  «»««•*» 
unchecked,    v>ould    have    caused  v«ry_  **"*** 
damage.    The  services  were  suck  as  wm^W  ^ 
been  rendered  by  a  fire  engine  o»  «*m*_^ 

<«)  Beported  by  BcTlM  Ai!Piiii.Li,,  Eaq.,  B»rriit»«'-'** 
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value  of  th«  salved  vessel  urns  95001.  The  dtfen- 
dants  tendered  2002. 
The  Court  upheld  the  tender,  being  of  opinion  thtit 
th«  services  were  not  of  such  a  Mortuiter  a*  to 
require  thai  tiie  award  should  he  assessed  upon 
the  same  liberal  principles  as  obtain  in  the 
ordinary  eases  of  sea  salvage  rendered  by  one 
ship  to  another. 

This  was  an  action  institnted  by  the  owners, 
master,  and  crew  of  the  ateamship  Blue  Cross,  to 
recover  salvage  remuneration  for  eerriceB  rendered 
to  the  steamship  City  of  Newcastle. 

On  the  5th  Aug.  1894  the  City  of  Newcastle,  an 
iron  Bcrew-steamBhip  of  1973  tons  gross  le^^ster, 
■was  lying  in  the  cutway  of  the  Mount  Stuart  Dry 
Dock  at  Cardiff  under  repairs.  The  only  persons 
on  board  of  her  were  her  master  and  a  watchman. 
A.t  about  eight  o'clock  in  the  morning  the  car- 
penter's shop,  in  one  of  the  alley-ways  on  deck, 
-vras  found  to  be  on  fire.  The  master  and  the  watch- 
man at  once  commenced  to  draw  water  in  buckets 
OT-er  the  ship's  side  and  pour  it  on  the  fire,  but 
Iheir  efforts  were  insufficient  to  master  the  flames. 
A  steamship  called  the  Elsie  was  Ijring  alongside 
of  the  City  of  Newcastle,  but  she  hiad  not  got  her 
steam  up,  and  was  not  able  to  render  any  assist- 
ance. At  this  time  the  Blue  Cross,  a  steamship 
of  3028  tons  gross  register,  arrived  in  ballast 
from  Rotterdam  and  began  to  heave  alongside 
the  Elsie  for  the  purpose  of  entering  the  dock. 
On  being  hailed  by  the  master  of  uie  -City  of 
NewcastU  to  assist,  the  master  of  the  Blue  Cross 
having  hove  his  vessel*  alongside  the  Elsie,  set  his 
donkey-engine  and  pump  to  work,  and  attEiched  a 
hose  of  about  sixty  feet  in  length,  which  was 
carried  by  the  third  mate  and  boatswain  across 
the  Elsie,  and  through  the  ports  leadins  to  the 
part  of  the  City  of  NewcaMle  from  which  smoke 
was  issuing.  In  about  an  hour  and  a  half  the 
-water  from  the  hose  extinguished  the  fire.  The 
third  mate  and  boatswain  of  the  Blue  Cross,  who 
had  the  management  of  the  hose,  got  their  clothes 
wet  and  dirty,  and  were  placed  in  an  uncomfort- 
able position,  but  the  learned  judge  found  that 
they  mcnrred  no  risk  and  no  danger. 

The  plaintiffs  alleged  that  by  reason  of  their 
serrioes  the  destruction  of,  or  great  loss  and 
damage  to,  the  Ciiy  of  Newcastle  were  averted, 
and  that,  but  for  the  prompt  assistance  rendered, 
the  fire  would  have  spread,  and  would  probably 
have  burnt  out  the  City  of  Newcastle  and  have 
extended  to  the  Elsie,  as  there  was  no  other 
apparatus  for  extinguishing  fire  near  at  hand. 

The  defendants  denied  that  the  fire  was  a  serious 
one,  or  that  any  great  damage  to  the  City  of  New- 
castle was  averted  by  the  services  rendered,  and 
stated  that  they  had  communicated  by  telephone 
with  the  chief  fire  office,  and  that,  in  the  absence 
of  the  Blue  Cross,  assistance  could  easily  have  been 
procured  from  there  or  elsewhere. 

The  value  of  the  Blue  Cross  was  30,000^.,  and 
that  of  the  City  of  Newcastle  9500Z. 

The  defendants  tendered  2002.  in  settlement  of 
the  claim. 

Sir  Walter  PhiUimore  and  TemperUy  for  the 
plaintiffs. — We  were  practically  the  only  avail- 
able salvors.  The  amoxmt  tendered  is  altogether 
insufficient. 

Butler  As^ndU  for  the  defendants. — ^The  court 
onght  not  in  a  case  like  the  present  to  award 
aamge  with  the  same  liberality  that  obtains  in 
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cases  of  sea  salvage,  where  the  property  of  the 
salvors  is  exposed  to  serious  maritime  risk.  In  the 
present  case  the  services  were  very  analogous  to 
those  rendered  on  land  by  the  fireorigade.  The 
Blrie  Cross  was  not  only  in  no  danger,  but  was  in 
no  sense  used  as  an  instrmnent  to  render  the 
services,  which  in  fact  consisted  only  in  three  men 
playing  a  hose  on  a  fire. 

Bbucb,  J.  (havine  stated  the  facts)  proceeded  : 
— ^There  can  be  no  w>ubt  that  the  service  rendered 
was  an  effectual  service.  If  the  fire  had  been 
unchecked  very  serious  damt^  would  have  ensued 
to  the  City  of  Newcastle.  The  Blue  Cross  was 
enabled,  by  uie  appUancea  at  her  disposal,  to 
render  at  a  critical  moment  the  very  service  which 
was  wanted.  The  case  does  not  seem  to  me  to  be 
one  of  that  class  in  which  public  policy  demands 
that  a  most  liberal  award  should  oe  given.  The 
services  were  such  as  might  well  have  been  ren- 
dered by  any  person  on  land  with  a  steam  fire 
engine  and  hose  ready  at  hand ;  they  were  such 
as  might  have  been  rendered  by  a  fire  brigade. 
But,  at  the  same  time,  services  were  rendered  iuad 
for  these  no  doubt  an  award  ought  to  be  made. 
The  sum  of  2002.  has  been  tendered,  and  the 
question  for  the  court  to  consider  is  whether  that 
sum  is  a  sufficient  reward  for  the  services.  Having 
given  the  case  full  consideration,  and  having  had 
tiio  advantage  of  considering  other  cases  in  this 
court  where  similar  services  have  been  rendered^ 
and,  particularly,  having  considered  the  case  of" 
the  Ethiopia,  decided  by  Butt,  J.  in  May  1883, 1 
come  to  tiie  conclusion  that  the  tender  of  2002.  ift 
sufficient.  The  plaintiffs  will  have  their  costs  up- 
to  the  date  of  the  tender,  and  the  defendants  will 
have  their  costs  after  that  date. 

Butler  Aspinall  for  the  defendants. — We  submit 
that  this  is  a  case  which  should  have  been  brought 
elsewhere  than  in  the  High  Court,  and  in  which 
only  costs  on  the  County  Court  scale  should  be 
allowed. 

Temperley,  contra. — In  view  of  the  circum- 
stances  of  the  case,  and  the  value  of  the  vessels 
concerned,  the  salvors  were  justified  in  proceeding 
in  this  court.    He  cited 

The  aaltbum,  69  L.  T.  Bep.  88 ;  7  Asp.  Mar.  Law 
Cas.  S25  ;  (1892)  P.  383. 

Bbvcs. — J. — ^I  think  this  is  a  case  in  which 
costo  should  be  allowed  on  the  higher  scale. 
Solicitors  for  the  plaintiffs,  Botterell  and  Boche, 
Solicitors  for  the  defendant,   Thomas   Cooper 
and  Co. 


I^ottse  of  l^otus. 

Nov.  13  and  15, 1894.         • 
(Before    the    Lobd    Chancei4.ob    (Hei-schell), 

Lords  Watbok  and  Macnaohten.) 

Thursbt  and  anothbb  v.  Chubchwardekb, 

&c.,  OF  Bbiebcliffb  with  Eztwibtle.  (a) 

ON  APPEAL  FBOK  THE  COUBT  OF  APPEAL  IK 
EKSLAND. 

Bating — Lighting  and  Watching  rate — Iiand — 
Com  mines — Property  other  than  land—4S  Eliz. 
e.  2,  <.  1— Lighting  and  Watching  Act  I83S  (3  Jt 
4  WiU.  4,  e.  90),  «.  33. 

Coal  mines  are  property  other  than  land  rateetble 

(a)  Bcipoitcd  b7  a  S.  UiLSlx,  Eiq.,  BtRlMarM-Law. 
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-  io  (fc«  relief  of  the  poor  **d«r  the  ttatnie  48 
Etui.  c.  2,'  and  ore,  iMre/bre,  littfrb'fo  be  rtettd  at 
Oke  higher  raU  i'mpdeei  on  Miefc  prqpwty  6w  th» 
Li4ihKng  and  Watching  Aet  1883  (3  <ft  4  fFtQ.  4, 
e.  k>). 

Judgment  of  the  court  belmo  affirmed. 

This  was  an  appeal  from .  a  judgment  of  the 
Court  of  Appeal  (Lopes  and  Davey,  L.JJ.), 
reported  in  70  L.  T.  Rep.  618,  and  (1894)  2  Q.  B. 
11,  who  had  affirmed  a  judgment  of  the  Queen's 
Bench  Division  (Mathew  and  CoHing,  JJ.). 
reported  in  (1894)  1  Q.  B.  567,  upon  a  case  stated 
bj  the  Court  of  (Quarter  Sessions  for  Lancashire. 
The  appellants,  who  were  colliery  proprietors, 
appealed,  under  the  provisions  of  the  Lighting 
and  Watching  Act  1833  (3  &  4  Will.  4,  c.  90),  to 
the  Court  of  Greneral  Quarter  Sessions  against  a 
rate  made  by  Uie  respondents  on  the  6tn  Feb- 
1893,  and  a  special  case  was  stated  for  the  opinion 
of  the  court,  which  raised  the  question  whether, 
under  the  provisions  of  the  Act  in  question,  coal 
mines  are  to  be  regarded  as  "  land, '  and  there- 
fore are  only  liable  to  be  rated  on  the  lower 
scale,  or  whether  they  are  liable  to  be  rated  on  the 
higher  scale  as  bemg  included  in  the  words 
"  houses,  buildings,  and  property  (other  than 
land)."  The  Di^ionaJ  Cfourt  held  that  they 
came  within  the  latter  designation,  and  affirmed 
the  rate  on  the  higher  scale,  and  that  decision 
was  affirmed  by  the  Court  of  Appeal. 

Balfour  Browne,  Q.C.  and  W.  Graham,  for  the 
appellants,  contended  that  the  question  was 
whether  a  coal  mine  was  "land"  within  the 
meaning  of  the  Act  3  &  4  Will.  4,  c.  90,. and  there- 
fore only  liable  to  be  rated  on  the  lower  scale. 
The  argument  which  prevailed  in  the  court  below 
was,  that  it  is  not  "  lajid  "  because  "  coal  mines  " 
are  mentioned  as  well  as  "  land "  in  the  statute 
43  Eliz.  c.  2.  If  so,  then  "  saleable  underwoods  " 
are  not  land,  as  they  are  also  specified  in  the 
43  Eliz.  c.  2.  We  say  that  it  is  land  in  which  the 
owner  has  made  a  bole.  In  the  case  of  R.  v. 
8ouihv>arh  and  Vauxhall  Water  Company  (6  E.  & 
B.  1008)  water-pipes  underground  were  held  to  be 
"  land  "  within  the  section.  In  Peto  v.  Overeeers 
of  West  Ham  (2  E.  &  E.  144)  docks  were  held  to 
De  ejuedem  generia  with  houses,  and  therefore  to 
be  rateable  on  the  higher  scale,  as  are  yards  and 
gardens  occupied  with  building ;  so  coal  mines,  if 
not  "  land,"  are  ejusdem  genene.  It  is  not  the  less 
land  because  it  is  below  the  surface,  whether  it  be 
one  foot  or  a  hundred  feet  down.  [Lord  Watbon. 
— Is  it  not  a  subterranean  building,  like  a  tunnel  P  ] 
In  Beg.  v.  Overseers  of  Neath  (24  L.  T.  Hep.  871'; 
L.  Bep.  6  Q.  B.  707)  a  canal,  and  in  Beg.  v.  Midland 
Railway  Company  (32  L.  T .  Bep.  753 ;  L.  Bep. 
10  (^.  B.  389)  a  i-ailway,  were  held  to  be  land 
within  the  section.  The  language  shows  that 
"  land "  is  not  iised  in  the  same  sense  as  in  the 
Act  of  Elizabeth.  The  two  Acts  are  not  in  pari 
materia,  for  the  division  of  rateable  property.  The 
object  of  the  statute  of  Elizabeth  was  not  to  say 

■  that  coal  mines  were  not  "  land,"  but  to  create  an 
exception  of  all  other  mines  from  rating.  It  is  an 
exception  from  an  exception,  and  must  be  read 

' "  all  land  except  mines,  except  coal  mines."    See 

Lead  Smelting  Company  t.   Richardson,  3  Borr. 

1341; 
R.  V.  SedgeUj,  2  B.  A  Ad.  65  ; 
Morgan  v.  CraKihay,  24  L.  T.  Eep.  889 ;  L.  Eep. 

5  H.  of  L.  304. 


Mmee  other  than  «oal  rniaea  -wcae  tmif  nak 
rateable  by  the  statute  37  &  38  TietwC  54  ia  IKi 
[Lind  Watbok. — The  principle  of  thesliintetf 
Elizabeth  seems  to  be  tliat  Bunesare  aot "  land'] 
As  to  the  prineiplaeof  the  con»farncti<mot  itihitra, 
■ee  the  observations  of  Jeesel,  1L£.  in  Szfmit 
Blaiberg  (49  L.  T.  Bep.  16 ;  23  Ch.  Div.  254).  The 
whole  principle  of  rating  is  on  tba  gnmad  d 
benefits  received,  and  these  mines  can  reoaieiD 
benefit  from  the  lighting  c^  the  township.  Thu 
brickfieldB  are  land,  and  kilns  are  bnildbigt. 
[The  LoED  CHANCKiiLOE.— Yet  the  hrickfidds 
might  employ  half  the  population  of  the  jdact.] 

Castle,  Q.C.  and  W.  W.  Mackenzie,  who  appoucd 
for  the  respondents,  were  not  called  upoB  to 
address  their  Lordships. 

At  the  conclusion  of  the  argument  for  tk 
appellants,  th«r  Lordships  gave  judgment  u 
follows : — 

The    LoBO    CHAJfCBLLOE    (HerachelL— Mj 
Lords :  This  is  an  appeal  from  a  judgment  of  dx 
Court  of  Appeal  affirming  a  judgment  of  tk 
Divisional  Court.    The  point  is  a  very  short  ost 
whether  under  tlie  Lighting  and  Watching  M 
3  &  4  Will.  4,  c.  90,  sect  33,  a  coal  mine  u  to 
be  rated  at  the  higher  rate  provided  for  bjttit 
section  or  at  the  lower  rate.    The  section  proiite     i 
"  that  owners  and  occupiers  of  houses,  buildtB 
and  property  (other  than  land)  rateable  to  * 
relief  of  the  poor  in  any  such  parish  shall  be  M 
at  and  pay  a  rate  in  the  pound  three  times  gitte 
than  that  at  which  the  owners  and  oocapienii 
land  shall  be  rated  at  and  pay  for  the  pnipie 
of  this  Act."    The  contention  on  the  part  of  tk 
appellants  is,  that  a  coal  mine  la  land  and  tiiee- 
fore  falls  to  be  rated  at  the  lower  rate.  Tk 
contention  of  the  respondents,  to  which  effect  i>j 
been  given  by  the  court  below,  is  that  » «* 
mine  is  not  land  within  the  meaning  of  ^ 
provision,  and  therefore  is  to  be  rated  at jt^ 
higher  rate.    No  doubt,  in  a  broad  sense,  the «w 
"find"  may  be  said  to  include  a  mine;  but  it  k 
equally  certain  that  the  w»rd  "  land  "  is  gometiines 
used  in  a  more  limited  sense  which  would  ifi 
include  a  mine.    In  the  present  case  I  thin):  tie 
sense  in  which  the  word  "land "must  beinta- 
preted  is  pointed  out  for  us  by  the  Legislataif 
The  33rd  section  commences  by  an  enacta* 
"  that  the  overseers  shall,  for  the   purpose  » 
collecting,  raising  and  levying  the  rate  necessf 
for  the  purposes  of  this  Act,  proceed  in  the  »* 
manner  and  have  the  same  powers,  remedies, » 
privileges  as  for  levying  money  for  the  i*^*  f 
the  poor  in  the  said  parish.      And  by  the  »' 
section  of  the  same  Act  the  sum  necessai?  W 
lighting  and  watching  was  "  to  be  raised  upon  * 
fall  and  fair  annual  value  of  all  property  rate** 
for  the  relief  of  the  poor  within  the  parish."   TM 
efEect  of  those  provisions    was    to  ^^°^af 
rating  power  given  by  the  statute  of  ^^r^ 
which  was  there  confined  to  a  rate  for  the  rdia  ^ 
the  poor,  to  a  rate  for  the  purposes  of  ^'"^ 
and  watching.    The  property  rateable  was  in«* 
the  same,  and  the  methods  of  rating  were  i"^ 
the  same.    In  fact,  except  that  the  P^T"*-^ 
different,  the  overseers  were  to  proceed  in  P?*?5^ 
the  same  way  in  raising  the  rate  for  the  "/'^ 
and  watching  purpose  as  they  had  done  tor 
relief  of  the  poor.    The  particular  part  ot  "^ 
section  which  has  to  be  construed  '',*  ^l-jj 
upon  the  earlier  part  of  the  section  which  «>«*' 
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that  the  OTeneera  "  shall  proceed  in  the  aame 
noaimer  "  "  aa  for  levying  money  for  the  relief  of 
tbe  poor."  Having  regard  to  those  facte,  it  aeema 
to  me  to  be  impoesiUe  to  do  otherwise  than  to 
hold  that  ibe  word  "  land  "  is  nsed  in  this  enaot- 
xnent  in  the  same  sense  in  which  it  is  used  in  the 
statute  of  Elizabeth,  The  whole  legislation  is 
bat  a  development  of  the  legislation  whioh  had 
its  ori;;^  in  tiie  statate  of  Elizabeth.  I  torn, 
then,  to  the  statute  of  Elizabeth  to  see  in 
wluit  sense  the  word  "  land "  is  used.  The 
Liegielatnre  there  describes  the  subjects  to  be 
r&tod  and  provides  in  the  first  clanse  uiat  the  rote 
shall  be  assessed  on  "  every  occupier  of  lands, 
houses,  tithes,"  "coal  mines,  or  saleable  under- 
'woods."  A  question  was  raised  many  years 
ago  whether  mines  other  than  coal  mines  were 
rateable.  It  was  held  that  thev  were  not,  on 
account  of  the  specific  mention  ox  coal  mines  as  a 
sabjeot  of  rating.  Of  course  the  contention  that 
they  were  rateable  would  rest  upon  this,  that  the 
-word  "  lands  "  was  large  enough  to  cover  them. 
That  was  undoubtedly  true  ;  but  it  was  neverthe- 
less decided — ^ultimately  in  this  House — ^that  the 
Bpe(afic  mention  of  coal  mines  as  a  subject  of 
rating,  showed  that  the  Legislature  did  not  intend 
other  mines  to  be  rated :  (Morgan  v.  Crawshay, 
24  Zi.  T.  Bep.  889 ;  L.  Bep.  5  H.  of  L.  304)  If 
80^  it  showed,  as  it  seems  to  me,  that  the  word 
"  lands  "  in  the  statute  of  Elizabeth  was  used  in 
its  more  restricted  and  limited  sense  so  as  to 
exclude  all  mines.  Of  course  coal  mines  being 
specifically  mentioned,  were  rated  not  b^  the  use 
of  the  word  "  lEtnds,"  but  by  their  express  mclnsion. 
Other  mines  were  not  rated  because  the  express 
provisions  relating  to  coal  mines  showed  that  the 
word  "  lands "  was  not  used  in  a  sense  which 
would  include  them.  Ever  since  that  time  coal 
mines  have  been  rated  conformably  to  the 
statute  of  Elizabeth.  They  are  rateable  not 
aa  lands ;  thej  are  rateable  as  coal  mines ;  and  in 
rating  them  n)r  the  purposes  of  the  Lighting  and 
"Watdiing  Act,  the  overseers,  proceeding  in  tiie 
same  metiiod  as  has  been  usual  undei-  the  statute 
of  Elizabeth,  would  rate  them  not  as  lands,  but  as 
ooal  mines.  When,  therefore,  we  have  such  an 
enactment  as  that  under  consideration,  dealing 
with  the  rating,  dividing  into  claases  the  rateable 
snbjects  under  the  statute  of  Elizabeth,  and  when 
we  find  in  one  of  those  categories  "lands,"  it 
seems  to  me  that  that  category  cannot  include 
anything  more  than  the  word  "  lands "  included 
in  the  statute  of  Elizabeth,  and  therefore  it 
follows,  I  think,  that  it  cannot  include  coal  mines. 
It  is  upon  that  simple  ground  that  I  desire  to  rest 
my  opinion.  The  particular  point  now  under 
consioieration  has  not  previously  been  before  the 
courts.  It  cannot  be  denied  that  there  are  dieta 
in  some  of  the  cases  to  which  reference  has  been 
made,  which  indicate  the  view  that  the  word  "  pro- 
perty "  in  the  statute  is  not  to  be  interpreted  as  a 
eeneral  word  sweeping  in  everything  else  b^des 
uioee  things  sped&ally  mentioned,  namely, 
"  lands"  in  the  one  category  and  "houses  and  build- 
ings "  in  the  other,  but  that  it  is  to  be  read  in  a 
limited  sense  as  confined  to  things  e/iM(2em  generis 
with  houses  and  buildings ;  and  it  was  said  that 
inasmuch  as  coal  mines  are  not  ejwdem  generis 
with  houses  and  buildings,  they  cannot  be  within 
the  word  "  property,"  and  therefore  they  must  be 
within  the  word  "land."  If  that  argument  be  a 
sound  one,  it  seems  to  me  that  there  is  this  com- 


plete answer,  without  deciding  bow  the  word 
"  property  "  is  to  be  interpreted.  In  the  case  of 
tithes  it  seems  to  me  that  the  word  "  lands  "  cannot 
cover  them ;  they  would  not  fall  properly  within 
such  a  term,  and  if  "  property  "  is  to  be  read  in  a 
sense  yuedem  generis  only  with  houses  and  build- 
ings, it  cannot  be  said  that  tithes  are  ejusdem 
generis  .with  either  houses  or  buildings,  and 
therefor^  it  follows  that  tithes  are  not  mserted 
in  either  of  these  categories  any  more  than  coal 
mines  are.  It  seems  to  me  that  that  indicates 
strongly  that  the  word  "  land "  at  all  events  is 
intended  to  be  used  in  the  sense  in  which  it  was 
used  in  the  statute  of  Elizabeth,  that  the  lower 
assessment  is  confined  to  that  and  to  that  alone, 
and  that  it  does  not  apply  to  any  of  the  things 
specifically  mentioned  in  the  statute  of  Elizabeth. 
H  "  proper^  "  is  to  have  the  narrow  construction 
contended  for,  then  all  that  would  result  is  that 
from  the.  higher  categoiy  certain  things  have 
been  omitted,  that  there  are  no  words  there  to 
cover  them,  but  that  nevertheless  as  they  are  not 
included  in  the  word  "  land,"  and  as  everything 
is  to  be  rated  which  is  rated  under  the  statute  <3 
Elizabeth,  somehow  or  other  they  must  fall  within 
that  higher  category,  because  they  do  not 
come  within  the  excepted  category  of  "land," 
which  is  to  be  rated  at  the  lower  rate  I 
confess  that  I  think  the  argument  tends 
strongly  to  show  that  'it  is  impossible  in  tiie 
case  of'  this  statute  to  c(Hmne  the  word 
"  property "  to  something  qrudem  generis  with 
"  houses  and.  buildings."  But,  however  that  may 
be,  it  is  sufficient  to  say  that  the  appellante,  in 
order  to  succeed,  must  bring  themaelves  within 
the  word  "  land."  For  the  reasons  which  I  have 
given  I  think  they  have  failed  in  doing  so.  It  is 
not  really  necessary  to  enter  upon  a  discussion  of 
the  cases  to  which  reference  has  heaa  made  (they 
have  given  rise  to  a  good  deal  of  difference  of 
opinion  amongst  the  Teamed  judges  who  have 
taken  part  in  tiiem)  because,  for  the  reasons  which 
I  have  given,  they  do  not  seem  to  me  any  of  them 
directily  to  bear  upon  the- case  whioh  your  Lord- 
ships have  to  derade,  although,  no  doubt,  the  diela 
wiui  reference  to  the  sense  in  which  the  word 
"property"  is  used  have  been,  naturally  and 
properly,  much  relied  on  by  the  learned  counsel  for 
the  apx>ellante.  For  these  reasons  I  move  your 
Lordships  that  the  judgment  of  the  court  loelow 
be  affirmed  and  the  appeal  dismissed  with  costo. 

Lord  Watson.— My  Lords:  I  also  am  of 
opinion  that  the  judgment  of  the  court  below 
ought  to  be  affirmed.  My  reasons  may  be  veiy 
shortly  stated.  We  have  to  construe  in  this  case 
a  statutory  proviso  applicable  to  an  assessment 
imposed  in  terms  of  tbe  Act  of  Elizabeth,  and  I 
am  of  opinion  that  the  expressions  in  the  proviso 
were  intended  by  the  Legislature,  and  must  be 
taken,  to  have  the  same  meaning  which  they  bear 
in  the  older  statute.  If  that  view  be  right,  a  coal 
mine,  not  being  "  land "  within  the  meaning  of 
that  statute,  comes  within  the  description  of 
"  property  otiier  than  land  "  in  the  proviso. 

Lord  Macn AOHTEN. — My  Lords :  I  concur. 
Order  appealed  from  affirmed,    and   appeal 
dimniased  with  costs. 

Solicitors  for  the  appellants,  Littledale  and 
Lefroy,  for  Artinddle  and  SotUhern,  Burnley. 

Sohcitors  for  tbe  respondente,  Warriner  and 
Kirch,  for  T.  Notcell,  Btumley. 
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Nov.  16,  amd  19, 1884. 

(Before    the  Lobd    Gbahcicli.ob    (Henchell), 
Lords  Watsos,  and  llAOAOBm.) 

THOBn  V.  Cask,  (a) 

05  APPSAI.  FXOK  THX  COUBT  OV  APPBAL  IB 

BBOLABD. 

Mortgage — Trantfer  <^  fir$t  mortgage  to  owttor  cf 
*quitg  of  redimptun^  Bigkt$  of  nAoaquenl 
mortgagee— InUtuio*. 

8.  pHrchated   the   e^U^f   of  redemptum   in   a 

propertjf  upon  vhtch  more  than  one  martaage 

wot  otUetanding.    He  afterwarde  paid  of  we 

fint  mortgage,  and  took  an  aeeignment  to  kirn- 

Melf  of  the  mortgage  debt  and  all  ben^iti  and 

rights  in  retpeet  of  it,  as  a  transfer,  not  as  a 

reconveyance.    He  afterwards  assigned  the  mart- 

gage  to  the  respondent. 

Heldiafirming  Ae  judgment  of  the  eourt  bdow),  that 

as  the  man'rfest  intention  vas  to  keep  the  security 

alive,  the  title  of  the  respondent  prevailed  over 

■that  of  a  person  tJaiming  through  a  subsequent 

mortgagee,  on  the  principle  of  Adanu  v.  Angell 

(36  L.  T.  Bep.  334 ;  5  Ch.  Div.  634]  and  that  the 

rule  in  Toulmim  r.  Steere  (3  Mer.  210)  did  not 

apply. 

'This  was  an  ameal  from  a  jndgineiit  of  the 

Conit  of  Appeal  (Liiidley,  Kay,  aadSmith, L.J J.), 

who  had  affirmed  a  judgineBt  of  Bomer,  J.    The 

&cts  appear  in  the  jndgment  of  their  Lordships, 

and  mm  the  head-note  above. 

Cotens-Hardy,  Q.C.  and  W.  F.  PhUlpotts 
appeared  for  ttie  appellants. 

Haldane,  Q.C.  and  F.  H.  Colt  who  appeared  for 
the  respondent,  were  not  called  upon  to  address 
their  Lordships. 

At  the  coDtflusion  of  the  argument  for  the 
appellant  their  Lordships  gave  judgment  as 
f oOowB : — 

The  Lobd  Chahcbllob  (Herachell).  —  My 
Lords :  The  question  in  the  action  was  whether 
the  respondent  had  made  out  a  good  title  to  sell. 
One  objection,  and  one  only,  to  that  title  was  taken 
and  argued  before  the  court  of  first  instance,  and  in 
this  House.  I  think  it  is  not  open  to  your  Lordships 
to  consider  any  other  point  bat  that  sinele  one  so 
taken.    The  property  had  orig;inaUy  bdonged  to 

6  Mr.  Filler.  He  mortgaged  it  in  the  first 
instance  for  the  sum  of  300?.  He  then  morteaged 
it  to  a  Mr.  Forward  for  the  sum  of  1501.  Subse- 
-qnently  io  that  mortgage  to  Forward  an  arrange- 
ment was  come  to  that  the  first  mortgage  6f  3wl. 
should  be  transferred  to  a  Miss  Arnold,  and  that 
she  should  also  have  a  further  charge  of  7001. ;  so 
that  she  became  a  mortgagee  for  lOOOI.  It  may 
be  that  as  regards  7002.  there  was  a  priority  on 
the  part  of  Forward,  but  I  do  not  think  it  will 
turn  out  that  that  is  material  so  far  as  the  ques- 
tion now  to  be  determined  is  concerned.  Alter- 
wards  there  was  a  mortgage  to  Thome,  the 
appellant's  testator.  The  mortgage  transactions 
appear  to  have  been  carried  out  through  the 
medium  of  Mr.  Searle,  a  solicitor  who  acted  for 
both  sides,  and  he  gave  an  undertaking  to  each  of 
the  mortgagees,  by  which  he  guaranteed  the 
mortgage  in  effect,  because  he  undeitook  either 
to  take  a.  transfer  of  the  mortgage,  or,  at  bis 
option,  to  make  good  any  deficiency  which  might 
arise  on  the  realisation  thereof.    None  of  the 
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Dot  if  he  did  not  take  a 
of  them  inaiat  that  if 

security  there  wbs  a       

good    that   defieieBcy.     PSDer, 
afterwards    beeame   faaakiinii, 
haafcmptcy,  Searie  boo^it  a«  Mikity  at 
Hon  fran  the  fanatee  in  faaakr^tey.  i 
became  the  owner  of  the  eifmty  al 
Miss    Arnold    deaired  to  leueite  the  MWigy 
money,  and  to  be  no  kngeroot  of  it.  AtuaJsdf 
she  entered  into  oommnmcataoB  witk  Mx.  SeuK 
with  that  object.     ThenapoB  he^  not  haiiag  tk 
money,  or  not  being  prepared  to  ailnan  tk 
money  >iiiM«l*  went  to  the  Dennt  sati  Cmaill 
Bank,  with  whom  he  hadan  aeoaaBi,aadobtaaei 
lOOM.  from  them  aa  a  special  ndranrr,  witk  tk 
view  of  obtaining  the  money  to  pay  to  Mks  AosU. 
At  that  time  it  woold  seem    that  he  «is  ii 
negotiation  with  a  Mr.  Caan,  with  a  vie*  t»Ui 
taUng  the  mortnge;  bat  at  that  time  it  m 
a  mere  matter  <w  negotJaiioB,  and  no  ahsoUc 
agreement  had  been  come  to  on  the  anbgeet  Bit 
tUa  is  oertun  that  he  obtained  lOOOL  faen  tk 
hank,  and  that  it  was  the  intentioB  of  himKlfad 
of  the  bank  that  the  hank    shoold  nBom  de 
mortgage    secnrity    which     he     ■warn   goaf  ^ 
discharge.  I  think  that  is  perfectly  dear  fern  tie 
answers  given  bv  the  hank  manager  (and  tknii 
nothins  m  Mr.  Searle's  evidence  inwmisleiteit 
it),  and  from  the  docnmenta  pot  in,    Thctf 
manager  says  "I  knew  nothing  about  Mim  AaA 
or  Mr.  Cann,  because  freqnently  he  had  i«* 
client.    I  have  had  many  transactions  wila  iia 
If  a  client  asked  him  to  pay  off  a  mortgagbi' 
would  come  to  tiie  bank,  if  he  had  not  got  aaotir 
dtent  ready,  and  we  would  wait  vaml  he  tal 
on&"    Now,  what  is  the  meaning   of  that  M 
that  th^  were  to  find  the  money  to  pay  ot  ^ 
mortgage  P    That  is,  they,  advancing  the  watj. 
were  to  nave  the  benefit  of  the  mortgage  lea^ 
until  he  found  a  new  client  who  should  aftad  at 
meaoa  of  paying  the  money  back  to  the  k>L 
when  that  new  client  was  to  have  the  aeemtff- 
That   obvionsly   was  the  intention  of  botk  Ms- 
Searle  and  the  bank.    Under  those  cirerniHihiwig 
he  receives  the   money  from  the  bank,  sad  > 
pays  lOss  Arnold ;  he  takes  an  instrmnoittws 
her,  to  which  I  wUl  call  attention  in  a  momoi'' 
and  he  deposits  the  deeds  with  the  bank.    Sow 
montiis  or  so  afterwards  Mr.  Oann  adranoes  90VL. 
and  takes  from  Mr.  Searle  an  assignment  at  tw 
security.    Now,  the  instrument  executed  ^jj^ 
Arnold  witnesses  that ;  "  In  consideration  w  t* 
sum  of  lOOOI.  this  day  paid  to  the  said  Jane  Om* 
Arnold  by  the  said   James  Searle  (the  reo^P' 
whereof  the  said  Jane  Owen  Arnold  doth  J"^*^ 
aclmowledge),  she,  the  said  Jane  Owen  Arnold,  w 
mortgagee,  doth    hereby   assign   unto  the  ** 
James  Searle,  his  executors  and  assigns  si*  ^"^ 
the  said  sum  of  lOOOZ.  now  owing  to  ti»e.**^"M 
Owen  Arnold  on  the  security  aforeswd, •!»»"' 
interest  henceforth  to  accrue  due  fo''*''*?^ 
and  the    full  benefit  of  the  covenantB  ente« 
into  by  the  said  James  Filler  in  the  8«d  >m* 
tures  and  of  all  other  securities  for  "'f'^ 

5 remises  and  all  the  estate  and  interest  "^  ^fJJJ 
ane  Owen  Arnold  in  the  premises  and  ej^ 
part  thereof."  That  was  the  nature  of  the  mS^ 
ment  executed,  and  it  purports,  as  will '^'^jj^, 
EisBign  the  mortgage  debt  and  all  the  f?'^ 
heldin  respect  thereof.    ^ —  t  j„  «..» flmilc. » 
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have  alreadj  said,  that  it  can  for  a  moment  be 
donbted,  looking  at  the  anrroimding  circum- 
stances existing  at  the  time  when  the  money  was 
paid  to  Miss  Arnold  and  the  instrument  taken, 
that  it  was  the  intention  of  Mr.  Searle  to  keep 
ihis  secnrity  alive.  It  appears  to  me  that  such 
intention  is  indicated  by  the  form  of  the  instru- 
ment taken.  I  cannot  myself  conceive,  when  the 
owner  of  tiie  equity  of  redemption  paid  Miss 
Arnold,  the  mortgagee,  what  was  the  object  of 
his  taking  to  himseli  the  assignment  of  the  mort> 
^^e  debt  and  all  benefits  and  rights  in  respect  of 
at  >f  it  was  not  to  keep  alive  that  security.  Now, 
that  having  been  the  intention  which  I  infer  from 
the  instrument  itself,  and  from  the  surrounding 
circumstances  at  the  time,  is  that  intention 
defeated  by  some  rule  of  law  which  prevents 
effect  being  given  to  it  ?  Reliance  has  been 
placed  by  ttie  learned  counsel  for  the  appellant 
vpon  the  case  of  Touhnin  v.  Steere  (3  Mer.  210). 
Tauimin  v.  Steere  is  a  case  which  certainly  has 
not  met  with  universal  acceptance;  it  has  been 
often  conunented  upon  and  criticised  adversely.  It 
appears  that  an  appeal  was  contemplated,  although 
'Cn^iumgtaiices  rendered  it  unnecessary ;  and 
])ossibly  the  decision  might  be  open  to  recon- 
«ideration  in  your  Lordship's  House.  But  it  is 
not  necessary  to  determine  any  such  point  on  the 
{iresent  occasion,  because  if  Toulmin  v.  Steere  be 
accepted  as  good  law  it  does  not,  in  my  opinion, 
govern  the  present  case.  In  Toulmin  v.  Steere 
tiie  owner  ol  the  equity  of  redemption  (being  so 
far  in  the  same  position  as  Mr.  Searle  in  the 
present  case)  had  purchased  the  property  with 
the  intention  of  paying  ofE  all  the  mortgages 
Ttpon  it,  and  thought  all  the  mortgages  had  been 
paid  off  out  of  the  purchase  money.  One  mort- 
^^age  had  been  omitted;  but  so  far  from  the 
mtention  there  being  to  keep  any  of  the  mort- 
gages alive,  the  intention  was  to  extinguish 
all  the  mortgages,  and  it  was  believed  that  that 
intention  had  been  successfully  accomplished.  If 
there  remained  a  mortgage  it  was  not  because 
there  had  been  any  intention  to  keep  it  alive,  nor 
was  there  any  int^tion  to  keep  it  alive  afterwards, 
when  it  was  paid  off  and  extinguished,  as  the 
intention  had  been  to  extinguish  all  the  moi-t- 
gEiges.  Now,  in  the  case  of  Adams  v.  AngeU  (36 
L.  T.  Hep.  334 ;  5  Ch.  Div.  634),  as  here,  the  equity 
«f  redemption  had  been  purchased  from  a  trustee 
under  a  oankruptcy.  The  question  was  whether 
the  mortga^  security  had  been  kept  alive,  and  the 
principle  laid  down  by  Jessel,  M.B.,  in  giving  his 
judgment,  is  this,  "  that  in  all  these  cases  the 
question  is  one  of  intention,  and  looking  at  the 
terms  of  the  deed  by  the  light  of  the  surrounding 
circumstances,  I  am  of  opinion  that  an  intention 
was  clearly  shown  not  to  let  in  Newson "  (the 
subsequent  mortgagee  in  that  case)  "  except  on 
the  terms  of  his  paying  Adams  his  principal, 
interest,  and  costs."  Adopting  that  principle, 
I  say  here,  looking  at  the  deed  itself,  which  I 
think  would  have  been  sufficient  where  there  is 
nothing  ^inting  to  the  contrary,  I  am  of  opinion 
that  the  mtention  was  to  keep  the  security  alive. 
It  seems  to  me  one  method,  recognised  by  con- 
veyancers, of  expressing  such  an  intention, 
is,  that  an  Eissignment  is  taken  of  the  mort- 
g^e  security ;  but  if  you  are  to  look  at  the  tenns 
of  the  deed  together  with  the  suiTOunding  circum- 
stances at  the  time,  so  far  from  their  pointing  the 
other  way  they  all,  to  my  mind,  point  in  the  same 


direction  and  indicate,  beyond  any  possibility  of 
dispute,  that  that  was  the  intention.  Beliance 
has  been  placed  by  the  appellant  upon  the  docu- 
mente,  and  among  them  the  undertaking  to  which 
I  have  referred  given  by  Mr.  Searle.  1  do  not 
think  they  militate  agaiqst  the  respondent's  case 
It  is  said  that  they  explain  why  it  was  that  the 
transfer  was  taken  from  Miss  Arnold  in  this 
form.  They  do ;  they  show  that  it  was  intended 
to  be  a  transfer  of  the  mortage — as  excellent  a 
way  of  expressing  the  intention  of  the  parties  as 
oonld  well  be  conceived.  For  these  reasons,  I  think 
the  judgment  of  the  court  below  is  perfecUy 
correct  and  ought  to  be  affirmed,  and  the  appeal 
dismissed  with  costo,  and  I  move  your  Lordstiips 
accordingly. 

Lord  Watson. — ^My  Lords :  I  concur.  I  am 
satisfied  that  it  was  the  intention  of  James 
Searle,  the  owner  of  the  equity  of  redemption,  to 
keep  on  foot  the  mortgage  which  he  aoquued  from 
Miss  Arnold,  and  subsequentiy  transferred  to 
the  respondent.  I  think  that  is  a  reasonable 
inference  from  the  tenor  of  the  document  by  which 
these  transactions  were  carried  out,  and  the  only 
inference  consistent  with  the  circumstances 
attending  their  execution.  That  inference  in  fact 
is  sufficient  to  dispose  of  this  appeal.  It  seems 
clear,  upon  authority,  that,  in  sucn  circumstances, 
intention  must  prevail,  and  that  the  case  does  not 
fall  within  the  rule  hud  down  in  Toubnin  v.  8teer« 
(3  Mer.  210). 

Lord  Macnaohten. — My  Lords :  I  do  not  think 
there  is  any  foundation  for  this  appeal  in  principle 
or  authority.  The  case  of  Toulmin  v.  Steere  which 
was  pressed  into  the  service  of  the  appellant,  has 
not  as  it  seems  to  me  anv  application  to  the  pre- 
sent case.  The  facte  in  tne  two  cases  are  not  the  . 
same,  nor  is  there,  I  think,  any  real  resemblance 
between  them.  In  Totdmin  v.  Steere  it  was 
decided  that  a  purchaser  who  took  a  conveyance 
purporting  to  be  free  from  incumbrances,  could 
not  set  up  a  mortgage  which  had  been  paid  off 
outof  the  purchase-money  against  an  incumbrance 
subsequent  in  date  of  which  he  had  constructive 
notice.  The  authority  of  that  case  cannot  nowa- 
days be  treated  as  going  beyond  the  actual 
decision.  Whether  it  would  be  regarded  as  a 
binding  authority  in  a  case  on  all  tours  with  it 
except  in  a  Court  of  First  Instance  is  at  least 
doubtful.  It  would  not,  I  think,  on  the  present 
occasion  be  proper  to  go  beyond  what  has  been 
said  in  Stevens  v.  The  Mid-Hants  Railway  Com- 
pany (29  L.  T.  Rep.  318 ;  L.  Rep.  8  Ch.  1064) ; 
and  Adams  v.  Angell  (36  L.  T.  Rep.  334 ;  5  Ch. 
Div.  634).  But  I  may  remind  your  Lordsliips  of 
an  observation  which  was  made  by  James,  L.J.  in 
the  former  case,  and  is  not,  I  think,  without 
application  to  the  case  now  before  your  Lordships. 
"  Of  course  it  is  quite  right "  said  his  Lordship 
"  that  an  intermediate  incumbrancer  should  not  hie 
prejudiced  by  any  dealings  between  his  debtor 
and  another  incumbrancer.  At  the  same  time  it 
is  not  for  this  coui't  to  find  some  recondite  technical 
reason  for  giving  a  man  a  benefit  at  the  expense 
of  another  man  who  was  under  no  liability  what- 
ever to  pay  him."  The  material  facte  in  this  case 
are  very  simple.  When  Searle  agreed  to  buy  the 
equity  of  redemption  from  Filler's  trustee  in 
banki-uptey,  he  became  the  owner  of  the  estate 
subject  to  certain  charges.  The  debte  which 
those  charges  were  intended  to  sesjire  were  not 
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bia  debts,  nor  was  he  personally  liaUe  to  par 
them.    I  do  not  totset  tbe  nndertalmi^  wlura 
Searie  had  ffiTen.    But  thoae  nndertakiiiga  did 
BOi  make  the  debts  his  or  bind  him  to  pay,  so 
that  he  ooold  be  sued  as  debtor.     There  was 
nothing  ineonaistent  with  Seaile's  dnfy  to  Thome 
in  his  performing  his  undertaking  to  Hibs  Arnold. 
Nothing  I  think  is  better  settled  than  tUs.  that 
when  t£e  owner  of  an  estate  pays  charges  on  the 
estate  which  he  ia  not  personally  liable  to  pay,  the 
qoestion  whether  those  charges  are  to  be  considered 
as  extingmahed  or  as  kept  alire  for  his  benefit  is 
simply  a  qoestion  of  intention.    You  may  find 
the  intention  in  the  deed,  or  Ton  may  find  it  in 
the  cimmistanoes  attiwiding  the  transaotion,  or 
yon  may  presome  an  intentum  from  considering 
whether  it  is  or  is  not  for  his  benefit  that  tlw 
charge  sbonld  be  kept  on  foot    Here  I  think  the 
intention  amiears  plainly  on  the  face  of  the  deed 
by  which  Miss  Arnold  purported  to  transfer  her 
mortgage,    "niere  is  no  idwse  of  the  debt.    PaT- 
ment  is  not  acknowledged  rimply.    Bat  the  debt 
is  assigned.    The  mortgage  is  tranafeired.    The 
power  of  sale  and  other  powers  are  kept  alive.   To 
pot  it  shortly  it  ia  a  transfer,  and  not  a  reoonvey. 
aooe.    If  it  were  necessary  to  look  at  the  circnm- 
stances  atten^ng  the  transaction,  it  seema  to  me 
that  the  dealinga  with  the  bank,  and  the  negoda- 
tiona  with  Gann  which  began  before  Miaa  j&nold 
was   paid,  abow  the   intention  dearlT  enongh. 
These  dealings  and  transactions  would  hare  bMn 
simply  a  fraud  on  the  part  of  Searle  if  it  had  not 
been    his    intention    to   keep   the  charge  alive. 
MoreoTer,  if  it  were  necessary  to   consider  the 
point,  it  was  plainly  for  the  henoSt  of  Searle  to 
Keep  Hiss  Arnold's  mortgage  on  foot.     On  these 
broad  grounds,  without  considering  any  special 
equity  to  which  Mr.  Gann  may  be  entitled,  I  think 
the  decision  of  Bomer,  J.  affirmed  by  the  Gourt 
of  Appeal  is  quite  right,  and  I  am  of  opinion  that 
tbe  appeal  should  be  dismissed  with  costs. 

Order  appealed  from    affirmed,  and  appeal 
diemitted  toitk  eoett. 

Solicitors  for  the  appellant,  Mear  and  Fowler, 
for  O.  H.  Thome,  Nottingham. 

Solicitors  for  the  respondent,  Torr,  Gtibhle, 
Oddie,  and  Sinclair,  for  C.  T.  K.  Rohertt,  Exeter. 
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Batwrday,  Nov.  3, 1894. 

(Before  Lindlet  and  Smith,  L.JJ.) 

Peeet  «.  The  Phosphoe  Bbonze  Company 

Limited,  (a) 

APPEAL  FEOM  THB  QUEEN'S  BENCH  DIVISION. 

Practice — Discovery  and  inspection  of  documents 
— Entries  in  bankers'  pass-books — Affidavit  of 
documents  disclosing  pass-books — Inspection  of 
hankers'  books — Jurisdiction  to  order — Bankers' 
Books  Evidence  Act  1879  (42  Vict.  c.  11),  s.  7. 

Wliere  a  plaintiff  jnakes  an  affidavit  of  documents 
to  which  he  schedules  his  banker's  pass-books, 
the  defendant  is  not  debarred  from  obtaining 

(a)  Bepoitcd  by  E.  A.  SCRITCHIIT,  £94.,  Bwrlitcr-kt-I«w. 
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books. 
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137)  diaUnffuitked. 
Thb  plaintiff  biqgght  an  aetioa  for  vroagM 
dismissal,  claiming  unpaid  salai 

The  defendant  compaay  by  its  atateaaatf 
defence  justified  tlie  di  "~ 
claimed  for  damages.  Tbe 
that  the  plaintiff  had  grossly 
affairs  of  the  defendant 
ducted  bimiialf  in  certain  re^wiuta 
in  particnlar  that  the  plaintiff 
the  defendant  company  with  large  soms  of  pet^ 
cash,  and  when  caUed  upon  to  itnton  or  seetasti 
for  such  moneys  he  failed  to  do  so,  having  iffM 
them  to  his  own  purposes. 

It  was  stated  iliat  at  the  oonuneneeaMt  d 


1883  the  plaintiff  had  aceamolated  petty  cmL 
with  which  he  had  been  intrusted  by  the  <VtfsiliB 
company,  and  which  he  did  not  Imnd  oicrtttk 
defendant  company  when  called  upon  to  doa: 
and  that  from  the  date  of  the  ooauneBeoaat  J 
his  emplovment  in  Jan.  1891  until  Jan.  1898 key 
been  in  rae  habit  a£  paying  all  muns  leceinlif 
him  for  petty  cash  into  his  own  private  aeetrt 
at  a  certain  bank. 

In  the  course  of  the  proceedings  the  philif 
made  an  affidavit  of  documents,  to  which  M^ 
duled  his  bankers'  pass-books  aa  being  amoKle 
documents  in  his  possession,  custody,  or  |iff 
relating  to  tiie  proceedings. 

The  defendant  company,  however,  contasH 
that  the  pass-books  did  not  disclose  wW  t 
required  to  see,  namely,  what  tbe  various  ii* 
actuallv  were,  and  it  deaored  to  obtain  inqxete 
of  the  bankers'  books  into  which  tbe  entriei  b» 
the  pass-books  were  copied,  as  showing  no* 
definitely  the  nature  of  toe  plaintzfTs  accoaatit 
the  bank. 

Accordingly  a  summons  was  taken  out  brA^ 
defendant  company,  under  sect.  7  of  the  Bsun 
Books  £  vidffiice  Act  1879,  and  an  order  was  m^ 
by  Wright,  J.,  sitting  at  chambers  on  the  Utk 
July  1894,  that  the  bonk  should  at  aU  seBsoasW 
times,  upon  reasonable  notice,  produce  at  tbff 
office  their  books  containing  the  account  d  tw 
plaintiff  between  certain  spMified  dates ;  and  (1st 
the  defendant  company  should  be  at  libertx  to 
inspect  and  peruse  the  entries  in  such  books  leu- 
tive  to  Buch  account,  and  teke  copies  andabebu^* 
thereof  and  extracte  therefrom  at  their  ova 
expense. 

The  plaintiff  appealed. 

Percy  Qye  for  the  appellant.— As  the  appeltat 
has  filed  an  affidavit  making  discovery  of  sa 
bankers' paas-bookB,  the  respondent  c<"''P**£? 
not  entitled  to  jjo  behind  that  affidavit  and  «et 
to  obtain  inspection  of  the  appellant's  aooonnt  m 
the  bankers'  oooks : 

Pamell  v.  Wood,  66  L.  T.  Eep.  670 :  (1892)  ?«*• 
137. 
This  case  is  practically  on  all-fours  with  •^*'T 
V.  Wood  (uM  tup.),  although  the  point  f"*" !??? 
in  a  different  way.  [Lindlet,  L.J— I  ""r 
not.]  At  any  rate  the  principle  of  the  c»«  ■ 
exactly  the  same.  The  authority  which  in»r* 
cited  againat  my  contention  is  Amotl  t.  B^ 
(57  L.  T.  Rep.  299;  36  Gh.  Div.  731).  B«U^ 
that  that  case  is  distingoiahable  from  " 
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'  ■  <?.  Speneer  Bower,  -for  the  respondent  company', 
Vas  not  called  npon  to  argue. 

LiNDLKT,  L:J. — ^I  think  that  the  attempt  to 
make  this  case  the  same  as  Pamell  v.  Wood  {ubi 
tup.)  altogether  fails.     [His  Lordship  stated  the 
facte  and  continued :]     The  plaintiff  nas  made  an 
affidavit  of  certain  documents  in  his  possession, 
castody,  or  power.     He  has  scheduled  his  bankers' 
pass-books  to  that   affidavit;  but,  of  course,  he 
does  not    schedule   the    account   books   of    the 
hankers,    for   they  are    not   in   his  possession, 
'Cnstodj,   or  power.    Before  the  passing  of  the 
Bankers'  Books  Evidence  Act  1879  (42 "Vict.  c.  11) 
there  was  no  means   before  trial  of  obtaining 
inspection  of  the  entries  in  bankers'  books.    But 
under  sect.  7  of  that  statute,  on  the  application 
■of  any  party  to  a  legal  proceeding,  a  court  or  a 
judge  may  order  that  such  party  be  at  liberty  to 
inspect    and    take   copies   of   any  entries   in  a 
banker's   book  for  any  of  the  purposes  of  such 
■  proceedings.    The  question  is  whether  that  section 
is   applicable    to  the  present    case.    The  court 
■would  be  reluctant  to  throw  open  to  inspection 
a  party's   accounts  in    the  books    kept   oy  his 
bankers  unless  a  strong  case  were  made  out  for 
so  doing.     The  ground  of  the  defendants'  appli- 
cation that  the  court  should  do  so  in  the  present 
case  was    that  the  plaintiffs  affidavit  md  not 
disclose  what  the  defendants  desired  to  see.    They 
.want  to  find  out  where  he  got  the  various  cheques 
from.     The  bankers'  books,  they  say,  would  show 
those  particulars.    Prtmd  facie  a,  judge  would  not 
look  to  that  point.    But,  if  a  special  case  is  made 
for  the  exercise  of  the  judge's  discretion,  then  it 
is    different.    In    my    opinion    the    decision    in 
Pamell  v.  Wood  [ubi  eup.)  has  nothing  to  do  with 
this  ease.     Here  the  defendants  have  seen  the 
plaintiff's   pass-books,  and  the  object    of  their 
application  is  to  get  behind  those  pass-books.    I 
tnmk  that  there  is  ample  jurisdiction  to  make 
the  order  under  sect.  7  of  the  Bankers'  Books 
Evidence   Act    1879,  although .  the    case    is    an 
unusual  one.    I  think,  therefore,  that  the  decision 
of  Wright.  J.  must  be  afGrmed.    The  appeal  will, 
consequently,  be  dismissed  with  costs. 

Smith,  L.J. — ^I  am  of  the  same  opinion.  [His 
Lordship  considered  the  facts  and  continued:] 
The  defendants  ask  the  court  to  put  into  force 
sect.  7  of  the  Bankers'  Books  Evidence  Act  1879. 
That  is  a  strong  thing  to  do,  and  should  oidy  be 
done  when  a  proper  case  is  made  out  for  the 
exercise  of  the  discretion  of  the  court.  I  think 
that  this  is  a  proper  case.  It  is  said  that  the 
learned  judge  (Wiight,  J.)  was  transgressing  the 
practice,  because  this  case  is  similar  to  Pamell 
V.  Wood  {ubi  sup.).  But  this  case  must  be  made 
the  same  as  Pamell  v.  Wood  {ubi  sup.)  before  we 
.•can  say  that  Wright,  J.  was  not  justified  in 
making  the  order  that  he  did.  In  my  opinion  it 
is  not  the  same  as  Pamell  v.  Wood.  It  seems  to 
me  that  a  case  has  been  made  out  for  inspection 
of  the  bankers'  books ;  and  that,  therefore,  the 
appeal  ought  to  be  dismissed  with  costs. 

Appeal  dismissed. 
Solicitors  for  the  appellant.  Barlow  and  James, 
agents  for  Philip  M.  Butlin,  Birmingham. 
•     Solicitors     for    the    respondents,    Devonshire, 
Moiikland,  Davies,  and  Sanders. 


Mmday,  Dee.  3, 1894. 

(Before  Lord  Halsbuby,  Lindley  and 

Smith,  L.JJ.) 

FosTEE  V.  The  London,  Chatham,  and  Dotbk 

Railway  Company,  (a) 

APPEAL  PROM  THE    QCBEN'S  BENCH    DIVISION. 

Baiheay  compantj- — Arches  underneath  permanent 
way — Temporary  letting  of  interiors  of  arches  for 
purpose  of  profit — Implied  powers. 

Any  m.ode  of  user  by  a  railway  company  of  its  own 
land  is  permissible  so  long  as  it  is  not  inconsis- 
tent or  incompatible  with  the  business  for  which 
compulsory  powers  have  been  intrusted  to  them 
by  the  Legislature,  and  is  not  prejudicial  to  the 
legal  rights  of  others. 
There  is  nothing  to  prevent  a  railway  company 
from  temporarily  letting  {with  power  to  resume 
possession  on  short  notice)  the  tnteriors  of  their 
arches  in  order  to  produce  a  profit  to  ihemselves, 
provided  that  such  a  course  does  not  interfere 
with  the  use  of  their  railway. 
Norton  v.  The  London  and  Korth- Western  Rail- 
way Company  (39  L.  T.  Bep.  26  ;  9  Ch.  Div, 
623)  doubted. 
Decision  of  Mathew,  J.  affirmed. 
This  action  was  brought  by  Thomas  Gregory 
Foster  for  an  injunction  to  restrain  tiie  defendant 
company  and  their  tenants  from  continuing  to 
occupy  or  overhang  with  buildings  or  otherwise 
obstruct  a  strip  of  land  or  footpath  lying  between 
land  in  the  possession  and  occupation  of  the  plain- 
tiff and  the  -arches  of  the  defendant  company's 
railway  and  from  encroaching  upon  the  lands  of 
the  plaintiff.    Also  for  a  maitMa/mus  commanding 
the  defendant  company  to  restore  the  strip  <n 
land  and  to  maintain  the  same  as  a  footpath,  and 
to  maintain  a  good  and  sufficient  fence  between 
the  boundary  of  their  land  and  that  of  the  plain- 
tiff ;  and  damages  for  the  nuisance  to  the  plain- 
tiff bv  reason  of  the  obstruction  and  occupation  of 
the  footoath  and  of  the  encroachments  on  the 
plaintiffs  land  and  deposit  of  material  thereon 
and  trespassing  by  the  defendant  company  and- 
their  tenants  on  the  plaintiffs  land. 

The  facts  of  the  case  sufficiently  appear  from 
the  judgment  of  Mathew,  J. 

On  the  2lBt  June  1894  the  action  came  on  for 
trial  before  Mathew,  J.  and  a  special  jury. 

The  jury  found  that  the  strip  of  laud  was 
acquired  by  the  defendant  company  absolutely 
and  without  any  condition  that  it  was  to  be  used 
as  a  footway  only. 

The  action  was  adjoui-ned  for  further  considei-a- 
tion  of  the  questions,  first,  whether,  assuming  that 
the  defendant  company  did  acquire  the  plaintiff's 
land  without  condition,  they  could  change  the  use 
to  which  that  laud  was  applied ;  and,  secondly, 
whether  that  use  was  within  their  powers. 

On  the  23rd  June  1894  the  action  came  on  to 
be  heard  on  further  consideration. 

Lawson  Walton,  Q.C.  and  0.  M.  Freeman  for 
the  plaintiff. — A  i-ailway  company  can  only  take 
land  for  the  purposes  of  their  undertaking,  and 
cannot  use  it  for  purposes  outside.  Under  the 
Railways  Clauses  Act,  when  land  becomes  unsuit- 
able for  the  purposes  of  the  imlway,  the  company 
are  boimd  to  sell  it.  That  the  strip  of  land  in 
question  here  was  not  necessary  for  the  purposes 
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of  the  defendant*'  undertaking  is  shown  bj  the 
waj  in  which  thev  have  oaed  it ;  they  have 
allowed  it  to  be  bnilt  upon.  It  has  not  been  used 
in  anj  way  for  the  parpoaes  of  the  railway,  bat  it 
has  Men  naed  for  the  poipoees  of  the  tenants  who 
occupy  tiie  archea.  The  defendants  could  nerer 
have  acquired  the  plaintiff's  land  for  those 
purpoeea.  If  they  had  given  notice  to  treat  in 
order  to  use  it  for  those  parpoaes,  the  plaintiff 
might  have  suoceasfolly  restrained  them  from 
taking  it :     ■ 

Everrfield  r.  Th«  Mid  Butux  Railuray  Company, 
lOiff.153; 

Dodd  T.  Tht  SalMmry  and  Feoril  Railway  Com- 
pany, 1  Oiff.  158. 

Either  the  defendants  took  this  strip  of  land  for 
the  purpoaea  of  a  footpath,  in  which  case  they  are 
bound  to  maintain  it  as  such ;  or  else  it  became 
anperfiuons  land,  and  the  plaintiff  would  be  entitled 
to  repnrchaae  it.  Then  we  aay,  assuming  tliat  a 
railway  company  may  acquire  land  for  one  purpose 
and  may  use  it  for  anv  other  purpose  connected 
with  the  working  of  the  railway,  yet  they  cannot 
use  it  for  purposes  vUra  viret,  and  any  person 
who  is  affected  by  auch  a  use  is  entitled  to  apply 
to  the  court : 

JfuIIirMr  ▼.  Tht  Midland  Railuray  Company,  40 
L.  T.  Bep.  121 ;  11  Ch.  DiT.  611. 

That  case  decidea  coUatersIly  that  the  arches 
underneath  the  permanent  way  of  a  railway  can- 
not be  sublet  by  the  railway  company  without 
special  powers.  If  a  railway  company  cannot 
grant  a  right  of  easement  underneath  their 
arches,  clearly  they  cannot  create  a  qualified 
ownersUp  of  those  arches  by  means  of  granting  a 
lease,  aj  creating  tenancies  they  create  an  even 
greater  mtereet  There  is  no  difference  in 
principle  between  selling  the  arches  and  parting 
with  the  possession  by  means  of  a  lease  or  lease- 
hold interest : 

Bottoek  T.  Tht  HorOti  Btaffordahin  Saxlxcay  Com- 
patty,  4  EU.  *  Bl.  798  ;  3  Sm.  A  Oiff.  283. 

Furthermore,  the  special  Act  of  1860  of  the 
defendant  company  contains  a  provision  that 
their  arches  shall,  whenever  reqaii«d  by  the  local 
authority,  be  boarded  up  by  the  company  so  as  to 
prevent  their  becoming  a  nuisance  to  the  neigh- 
bourhood. That  poin£  clearly  to  the  fact  that  it 
was  contemplated  that  the  arches  would  be  merely 
used  as  part  of  the  railway  structure  itself,  and 
not  for  shops  or  other  commercial  purposes. 

Kemp,  Q.C.  and  H.  8.  Crofi  (Mantel  Jonet  with 
them)  for  the  defendant  company.  —  If  the 
plaintiff's  argument  is  right  the  dnf  endanta  are  not 
entitled  to  use  their  railway  for  any  purpose  other 
tiian  that  of  the  raUroad  itaelf .  But  m  no  case 
has  it  ever  been  said  that  a  railway  company  are 
not  entitled  to  make  use  of  their  property  in  the 
best  wav  the^  can  till  they  want  it  for  the  pur- 
poses of  their  railway.  On  the  contrary,  it  has 
been  held  that  bookstalls,  refreshment-rooms,  and 
things  of  that  kind  may  be  constructed  and  kept, 
"and  other  things  done  which  may  be  called 
ancillary  or  subordinato  to  the  main  purpose  of 
the  railway  company  or  arising  out  of  or  con- 
sequent on  its  existence."  Per  Bramwell,  L.J.  in 
Attorney-General  v.   The   Great  Eaitem  Railtcay 

Company,  40  L.  T.  Rep.  265,  282;  11  Ch.  Div. 

449,  505 ;  on  appeal,  42  L.  T.  Bep.  810  ;  5  App. 

Ca«.  473. 


If  the  defendants  can  use  their  pim>ettj  for  lod.! 
stalls,  &e.,  which  are  not  strictly  »|ira^iag  '{acl 
the  purpoaea  of  the  railway,"  they  can  ok  tla)! 
arches  m  order  to  obtain  ^ofit  until  reqiiiTed{ar| 
any  particular  purpoae.  They  are  not  boindto| 
leave  the  archea  open  and  unemployed,  hat  if  tke] 
can  be  utiliaed  and  the  defendai^  can  mak  i 

Srofit  out  of  them,  tiliey  have  a  riefat  todoao. ' 
ef  endanta  have  a  right  to  uae  uteir  propettT  i 
aa  advantageous  a  manna-  aa  poaaiUe  so kngi 
they  do  not  uae  it  inconsistently  with  the  pnrpon  1 
for  which  they  obtained  it.    The  arches  an  Ht  I 
permanently  let;   there  is  only  power  for  ijiel 
tenants  to  retain  poaaeaaion  until   such  titM  nj 
the  defendants  want  to  use  the   arches  for  Htl 
purpoaes  of  the  railway.     The  defendant*  Ian  [ 
reserved    to    themselves    the   right    to 
possession  whenever  they  think  neoeasaiy.   TV 
case  of  MuUiner  v.  Tke  Midltmd  Bailwaf  Cm- 
pany  (ubi  tup.)  was  commented  on  in 

Bayley  v.  The  Great  Weetem  BaHweay  Comfoi. 

51  L.  T.  Bep.  337,  342  ;  26  Ch.  Dir.  434,  ti*: 
The  Grand  Junetion  Canal  Company  t.  PtthhS 

L.  T.  Bep.  767,  768 ;  21  <J.  B.  Div.  273,  2TT. 

The  apedal  Act  of  1860  doea  not  preveaitae 
def endanta  from  using  the  archea  in  the  mj  tir 
have  been  used.  If  uey  are  properly  uaed  t% 
cannot  interfere  with  anyone.  With  regard  k 
the  argument  that  thia  ia  either  aaperflaoas  W 
or  land  required  for  the  purpoaea  <d  the  rai}ff. 
it  ia  met  by  the  dedaion  m 

Bettt  r.  The  Great  Eattem  Baaimy  Co«j«4 
L.  Bep.  8  Ex.  294;  3  Ex.  IKv.  182;  mf!*. 
42  L.  T.  Bep.  1 ;  49  I..  J.  197,Ex. 

Landa  required  by  a  rulway  company  for  aoooa- 
modation  works  are  lands  required  tor  the  pur- 
poaea of  "  the  undertaking  "  or  "  of  the  nilwar:' 

WiUeimon  v.  The  HuU,  ^c,  JtaHway  a»d  TXi 
Company,  46    L.    T.  Bep.   455;    20  Cb.  Kr- 
323. 
Lawton  Walton,  Q.O.  replied,    q^^  ^^  ^^ 

On  the  30th  June  18M  the  following  wiitta 
judgment  waa  delivered  by 

Mathkw,  J. — In  this  case  the  plaintiff  seebto 
reetndn  the  defendants  from  uaing  a  strip  of  In* 
adjoining  hia  property  and  the  railway  of  tic 
defendanta  for  any  other  purpoae  than  that  dj 
footway,  and  he  complains  that  on  this  lu^ 
which  ought,  aa  he  alleges,  to  be  used  solely  v* 
the  purpoaea  of  a  footway,  the  defendants  baic 
permitted  to  be  erected  sheds,  chimseTs,  uu 
other  buildings  which  are  prejudicial  to  ''i^Jf 
an  adjoining  owner.  Now  the  land  upon  «ud) 
the  railway  nas  beoi  oonatmcted  and  Uie  *^^ 
ing  Blip  had  been  acquired  by  the  defendants  fr» 
the  pltuntiff  under  the  Lands  Clauses  Act  }o» 
The  plaintiff  waa  the  owner  of  an  estate  of  oofr 
siderable  proportions  near  Clapham  Stati<«.  »* 
for  the  purposes  of  the  railway  a  portion  ct  tK 
land  waa  acquired.  When  the  land  was  » 
acquired  the  plaintifTa  remaining  estate  «•• 
fenced  off.  At  that  time  a  large  part  of  the  pro- 
perty was  held  under  a  long  lease,  and  t^.'*? 
haa  only  recently  dropped  in  and  been  detemun^ 
and  the  phuntiff  now  finds  himself  incnmo*" 
with  and  prejudiced,  aa  he  says,  by  '«'*'°.'"Jl! 
use  to  which  the  atrip  of  land  in  question  m  a^ 
put  by  the  defendanta.  Now,  it  appeared  n^ 
the  trial  of  the  case  that   the  compaoy  »» 
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cantered  into  poasession  of  the  land  in  question 
l>ef  ore  the  compensation  had  been  asaeased,  and 
liAving    obtained  possession   of    the    land,  they 
«Levoted  a  part  of  it  to  the  construction  of  arches 
xipon  which  the  ndlwaj  was  to  run,  and  at  the 
side  they  hud  out  a  portion  of  the  land  within  the 
limits  of  deviation  aa  a  footway  for  the  use  of 
paesengera  going  by  their  line,  on  the  south  side 
of    the  railway,  which   led  up  to  their   station. 
^Vhen  the  compensation  was  assessed  the  land 
^ras  in  that  condition.    A  portion  of  it  was  used 
for  the  construction  of  the  archea,  and  the  other 
portion  was  used  aa  a  footway.    The  first  position 
"taken  up  by  the  plaintifE  at  the  trial  was  this, 
tliat  what  the    company  had  acquired  was  the 
land  to  be  uaed  for  the  railway  and  the  strip  of 
land  to  be  used  solely  as  a  footway.    The  case, 
"wbich  was  very  ingeniously  put  on  the  part  of  the 
plaintifF,  was  this :  It  waa  said  that  anyone  who 
-was  desirous  of  ascertaining  at  the  time  what  it 
-was  that  the  plaintiff  was  required  to  sell,  and 
'what  the  defendants  were  purchasing,  on  going  to 
ihe  spot  would  see,  as  if  it  were  upon  a  plan,  what 
it  was  that  was  the  subject-matter  of  compensa- 
tion.   Evidence  waa  given  as  to  the  condition  of 
things  at  the  time,  and  evidence  waa  offered  on 
the  part  of  the  defendants  as  to  what  took  place 
when    the    compensation    waa    asaeaaed ;  and  I 
"thought  it  right  to  leave  to  the  jury  the  queation 
whether  or  not  the  atrip  of  land  in  queation  had 
been  acquired  out  and  out,  or  was  only  acquired 
subject  to  restrictive  obligations  on  the  part  of 
the  defendants  to  use  it  for  no  other  purpose 
than  a  footway.    Upon  examination  of  tue  title 
and  the  conveyance,  and  upon  consideration  of 
the  facts  given  in  evidence  before  the  juiy,  the 
jury  came  to  the  conclusion  that  the  strip  of  land 
had  been  purchased  out  and  out,  and  waa  subject 
to  no  restrictive  conditions  of  any  sort,  and  so  far 
as  that  queation  was  a  queation  Kir  me,  I  entirely 
concur  in  the  conclusion  to  which  the  jury  came. 
Therefore  the  first  point  which  was  made  at  Niai 
Prins  failed  the  plaintiff.    But  then  an  alterna- 
tive view  of  the  matter  was  put  forward.    It  was 
said  that  what  had  been  done  by  the  company 
was  this:  They  had  let  certain  of  the  arches  for 
business  purposes — shops  and  purposes  of  trade — 
and  had  abandoned  the  use  of  the  strip  of  land 
behind  as  a  footway,  and  had  thrown  poi-tiona  of 
it  into  the  backyard,  so  to  apeak,  of  the  arches, 
and  had  permitted  the  tenants  to  use  those  strips 
ot  land  behind  the  arches  in  the  way  of  which 
the  plaintiff  complains.     In  other  words,  it  is 
alleged  that  the  defendants  allowed  their  tenants 
to  put  sheds  on  this  strip  of  land  and  throw  up 
chimneys,  and  to  make  other  arrangements  con- 
venient to  tUlemselves,  but  certainly  inconvenient 
to  the  plaintiff.     I  think  that  the  plaintiff  suc- 
ceeded m  ahowing,  desirous  as  he  waa  of  using  his 
adjoining  land  for  building  purposes,  that  what 
had   been    done   by  the    deaendants    and  their 
tenants  was  prejudicial  to  his  interests.    Now, 
the  case  for  the  defendants  with  reference  to  the 
footway  was  this  :  They  said  the  footway  could 
only  be  used  for  temporary  purposes  in  that  way, 
and  that  after  a  time  it  appeared  to  them  to  be 
more   convenient   to    have   an  approach  to  the 
station  on  the  north  side  of  their  line,  and  when 
that  approach  was  made  the  footway  was  aban- 
doned, and  it  waa  admitted  that  from  time  to  time 
as  the  arches  were  let  a  portion  of  the  footway 
was  let  to  each  tenant,    and    was    permitted  to 


be  uaed  in  the  way  of  which  the  plaintiff 
complains.  Under  these  circumstances  this  posi- 
tion was  taken  up  on  behalf  of  the  plaintiff  :  It 
was  said  that  the  company  had  no  right  to  let 
their  arches  for  business  purposes,  and  therefore 
had  no  right  to  let  the  atrip  of  land  behind  as 
part  of  that  which  was  held  with  the  arches,  and 
that  the  plaintiff  was,  therefore,  entitled  to  an 
injunction  prohibiting  the  defendants  from  using 
the  land  for  any  such  purpose.  That  was  an 
extremely  formidable  position  to  insist  upon,  and 
one  that  had  to  be  considered  carefully  with 
reference  to  the  authorities  cited  in  support  of  it. 
The  first  case  in  point  of  date  on  which  reliance 
was  placed  waa  Bottoek  y.  The  North  Staffordshire 
Bailway  Company  (4  Ell.  &  Bl.  798),  decided  in. 
the  year  1854,  and  that  case  it  was  said  indi- 
cated the  true  principle  with  reference  to  the 
user  of  land  acquired  for  the  purposes  of  a  rail- 
way, or  any  similar  association,  and  established 
the  plaintiff's  position.  In  that  case  land  had 
been  acquired  for  the  purposes  of  a  reservoir  by  a 
canal  company.  The  canal  company  sought  to 
turn  the  reservoir  to  account  by  permitting  it  lo 
be  used  by  pleasure  boats,  and  a  neighbour  who 
objected  to  its  use  in  that  way  took  proceedings  to 
compel  the  ranal  company  and  their  assignees 
the  railway  company  to  atmndon  and  put  an  end 
to  such  a  use  of  the  reservoir.  The  case  gave  rise 
to  a  considerable  difference  of  opinion.  Erie,  J. 
thought  that  what  was  done  was  within  the 
powers  of  the  company.  On  the  other  hand, 
Coleridge,  J.  and  Watson,  J.  thought  that  what 
waa  done  was  ultra  vires.  And  Lord  Campbell 
agreed  with  them  upon  the  ground  that  the  Act 
of  Parliament  under  which  the  company  was  consti- 
tuted distinctly  prohibited  any  such  use  of  the  reser- 
voir, and  upon  that  ground,  and  upon  that  ground 
only,  the  decision  proceeded.  The  next  case  on 
which  the  plaintiff  relied  was  the  case  of  MuUiner 
y.  The  Midland  Railway  Company  (40  L.  T.  Rep. 
121 ;  11  Ch.  Div.  611).  There  it  appeared  that 
the  company  upon  whom  Parliamentary  powers 
had  been  conferred  had  sold,  out  and  out,  a  right 
of  way  over  a  part  of  their  property,  and  the 
objection  was  taken  that  the  sale  out  and  out  of 
any  part  of  the  property  devoted  by  an  Act  of 
Parliament  to  public  purposea  waa  ultra  virea, 
and  of  that  opinion  was  the  late  Master  of  the 
Bolls  (Sir  Greorge  Jesael)  before  whom  the  case 
came  in  the  first  instance.  And  from  his  very 
lengthy  judgment  the  only  principle  that  can  l>a 
extracted  is,  that  an  out  and  out  sale  or  appro- 
priation for  other  than  purposes  indicated  by  the 
private  Act  by  a  company  of  this  sort  is  ultra 
virea.  The  same  principle  applies  here.  All  that 
was  dealt  with  here  was  a  right  of  way.  It  is  the 
same  principle  aa  if  a  portion  of  l^d  acquired 
for  the  purposes  of  the  undertaking  had  been 
finally  and  completely  sold  by  the  company.  It 
is  clear  that  the  case  is  no  authority  for  the  posi- 
tion taken  by  the  plaintiff  in  this  case,  because, 
as  waa  pointed  out  oy  the  defendants,  the  arches 
and  the  strip  of  land  behind  were  only  let  to 
tenants  from  year  to  year.  Possession  might, 
therefore,  be  resumed  by  the  railway  company 
at  any  time  when  the  arehes  or  strip  of  land 
became  necessary  for  the  purposes  of  their  under- 
taking. Those  were  the  cases  relied  upon  by  the 
plaintiff.  The  cases  on  the  other  hand  upon 
which  the  defendants  relied  were,  first,  the  case  of 
Bayley  v.  The  Great  Western  BaU/way  Company 


Digitized  by 


iilway  Company 

Google      — 


858— Vol.  LXXIJ 


THE  LAW  TIMES. 


[Feb.  23.  UK. 


Ct.  or  App.]    Fobtsb  v.  The  Lohdoh,  Chatham,  and  Dovkb  Bailwat  Co.    [Ct.  op  Art. 


(51 L.  T.  Bep.  337  :  26  Ch.  DW.  434)  aad  The 
Qrcmd  Jtinetion  Canal  Company  r.  Petty  (59 
L.  T.  Bep.  767  ;  21  Q.  B.  Dit.  273).  The  case 
npon  which  both  those  authorities  'depended  was 
not  referred  to,  bnt  it  is  the  very  well-known 
judgment  of  Parke,  J.,  reported  in  the  case  of 
Be»  T.  The  InhahitanU  of  Leake  (5  B.  &  Ad.  469), 
the  principle  being  that  the  temporary  nse  dl 
any  und  acquired  for  the  purposes  of  a  railway, 
or  a  niTnilnr  undertaking,  is  not  uUra  virea,  pro- 
vided the  use  of  it  be  not  incompatible  with  the 
purposes  for  which  powers  have  been  conferred 
upon  the  company.  The  question  of  fact  that  I 
have  to  deal  with  now  is,  whether  it  is  proved  to 
my  satisfaction  that  the  use  of  the  arches,  and 
the  strip  of  land  behind  each  of  the  arches  held 
under  a  tenancy  from  year  to  year,  is  incompatible 
with  any  of  the  objects  of  the  undertaking.  I  am 
satisfied  that  tiiere  is  no  evidence  that  what  has 
been  done  by  the  company  is  uUra  vires  or  incom- 
patible with  the  objects  for  which  the  company 
was  constituted.  It  is  in  the  power  of  the  rail- 
way companT  to  resume  possession  of  the  railway 
arches  and  the  land  behind  on  giving  notice  at  any 
timetliat  they  think  necessary,  and  on  giving  that 
notice  titer  would  have  possession  of  the  arches 
aad  land  for  the  puiposes  of  their  railway.  That 
the  strip  of  land  is  not  superfluous  is  again 
an  element,  because  there  was  not  any  dispute, 
and  could  not  be  any  dispute,  that  the  strip  of 
land  was  within  the  limits  of  deviation.  It  was 
obviously  a  piece  of  land  which  it  was  desirable 
the  company  should  have  for  the  purposes  of 
repair  if  repairs  were  required,  or  for  the  purpose 
of  extending  their  railway  if  hereafter  it  should 
appear  to  uiem  desirable  that  that  should  be 
done.  I  deal,  therefore,  with  this  part  of  the 
case  as  with  the  other,  and  I  pronounce  judgment 
in  favour  of  the  defendants.  I  may  state  that  I 
am  only  dealing  with  what  was  submitted  to  me 
on  these  two  important  questions  to  which  I  have 
referred,  and  with  reference  to  which  I  have  dis- 
cussed the  authorities  which  were  cited  in  the 
course  of  the  argument.  It  is  not  necessary  to 
go  through  the  facte  of  either  of  the  cases  of 
Bayley  v.  The  Cheat  Weetem  Eailway  Company 
{vhi  sup.)  and  The  Qrand  Junction  MaUvmy 
Company  v.  Petty  {ubi  sup.),  because  in  each 
the  principle  is,  as  I  have  said,  clearly  indicated 
that  the  temporary  use  of  land  for  a  purpose  not 
incompatible  with  the  objects  of  the  company 
is  within  the  powers  of  the  company.  No 
evidence  was  gone  into  before  me  to  estab- 
lish that  what  was  done  hj  the  defendants 
was  such  an  interference  with  the  rights  of 
the  plaintiff  as  to  amount  to  a  nuisance,  nor 
is  that  case  set  up  on  the  pleadings.  I  there- 
fore pronounce  no  opinion  on  that  matter  which 
may  hereafter  be  the  subject  of  discussion, 
whether  the  plaintiffs  case  may  not  be  so  shaped 
as  to  compel  the  defendants  to  alter  the  mode  in 
which  they  at  present  use  the  property.  I  have 
nothing  before  me  to  enable  me  to  express 
any  opinion  upon  that.  As  the  case  has  been 
presented  to  me,  the  plaintiff  has  not  satisfied 
me  that  he  has  any  right  to  complain  in  law;  and 
my  jud^ent  must  therefore  be  for  the  defen- 
dants, with  costs. 

From  that  decision  the  plaintiff  now  appealed. 

LatBson  Walton,  Q.C.  and  G.  M.  Freeman  for 
the  appellant. 


Kemp,  Q.C.  and  Mansel  Jones  (■mih  than  PL  S. 
Croft)  for  the  respondents. 

G.  M.  Freeman  replied. 

The  arguments  adduced  in  the  coort  bekrv 
were  substantially  repeated,  and  tlie  authorities 
there  cited  were  again  referred  to ;  with,  the  addi- 
tion, by  the  appeUant's  counsel,  of  the  following 
cases  as  further  supporting  their  contentions : 

Norton  v.  The  London  and  Sorth-Wettem  RaUsaf 
Company,  39  L.  T.  Bep.  25 ;  9  Ch.  Div.  623 ;  m 
appeal,  41  L.  T.  Bep.  49 ;  13  Ch.  Div.  268 : 

The  AMniry  BaHteay,  ^c.  Company  v.  Riche,  33 
L.  T.  Bep.  450;  L.  Bep.  7  E.  &  I.  App.  653: 

Colman  v.  The  Eastern  Cmmiiei  SaUvay  Com- 
pany, 10  Beav.  I ; 

The  Cntfed  Land  Company  v.  The  Grmt  Ba^ari 
RaiWay  Company,  33  L.  T.  Bep.  292  :  L.  Bep. 
10  Ch.  App.  S8«,  589. 

Lord  HaIiSBVBY. — I  am  of  opinion    that  the 
judgment  of  Mathew,  J.  must  be  affirmed.    Speak- 
ing quite  candidly,  the  dif&culty  I  have  in  dealing 
with  this  case  is,  that  I  am  very  much    afraid, 
looking  at  the  language  of  the  statement  of  claim 
and  the  claims  that  are  put  forward  upon  it.  tiiat 
in  what  I  am  about  to  say  I  may  be  said  to  be  pro- 
nouncing obiter  dicta    on  matters  tha.t    do  nxA 
aiise,  b^ause  the  questions  which  are  raised  cm 
the  statement  of  clum  are  practically  qnestiont 
which  Mr.  Walton  has  been  compelled  to  abandon. 
Still,  one  does  not  like  after  these  argumente  that 
the  question  should  be  allowed  to  go  off  on  a 
matter  of  pleading  or  on  a  particular  form  of 
remedy    sought    by    the    statement    of     claim. 
Broadly,  I  think  one  may  say  that  the  railway 
company  have  obtained  this  piece  of  land,   and 
that  they  are  entitied  to  use  it  subject  to  this 
question :  If  they  were  to  attempt  to  deal  -with  it 
in  such  a  way  as  would  disenable  them  to  carry 
on  their  business  as  a  railway  company — inasmuch 
as  the  Legislature  has  given  them  power  to  take 
the  land  compulsoiily    in  consideration   of  the 
public  benefiting  by  their  carrying  on  the  busi- 
ness of  a  railway  company  including  the  business 
of  carrying  passengers    and    forwarding  goods 
along  their  line — then  I  should  say  that  they 
could  be  restrained  from  alienating  their  property. 
In  that  case  they  would  be  departing  from  the 
bargain  which  the  Legislature  has  in  fact  imposed 
upon  them  that  they  shall  only  obtain  compulsory 
powers  to  take  land  in  consideration  of  carrying 
on  their  public  business.    Again,  if  a  shareholder 
wera  to  complain  and  put  forward  the  case  that 
the  railway    company   were    undertaking   some 
trade  or  occupation  upon  which  he,  as  a  share- 
holder,  did  not    consent  to  their  spendine  his 
money  and  applying  their  funds,  tkey  might  be 
restrained  if  that  could  be  made  out.    Or,  again, 
if  the  Attorney- Greneral  thought  it  right  to  inter- 
vene on  the  ground  that  they  were  carrying  on 
a    business  which  was    not  authorised  by    the 
statute  under  which  their  powers  were  grounded, 
they  might  be  restrained.    But,  subject  to  those 
considerations,  a  railway  company  are  like  an 
individual  dealing  with  his  own  property.    It  iir 
said  that  the  use  of  this  particular  piece  of  land  is 
a  use  not  authorised  by  the  statute.  If  it  is  meant 
that  it  is  not  expressly  authorised  by  the  statute, 
of  course  it  is  not.    No  minute  or  ancillary  use  of 
such  part  of  a  railway  company's  property  is  evw 
expressly  given   by    statute.    But   it  might  as 
reasonably  be  contended,  I  think,  that  d,  railway 
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■oora-paay  are  nofc  entitled  to  sell  the  hay  which 
ji^rowB  on  the  banks  in  cuttings,  so  that  they  might 
make  sometiiing  ont  of  it.    £i  fact,  one  might  go 
'fchrough  a  great  variety  of  uses  which  might  be 
xn&de  of  that  which  is  not  a  necessary  part  of  the 
4>usine88  of  carrying  passengers  or  goods  back- 
-wards  and  forwards,  but  is  a  use  of  that  property 
"without  which  they  could  not  carry  on  businees, 
-and.  a  use  not  inconsistent  with  the  purpose  for 
-which  the  statute  has  incorporated  the  company. 
!Now  let  us  see  what  this  use  is.    The  company  are 
-carrying  their  line  of  railway  along  a  line  of  arches. 
Arches,   i    presume,  are  cheaper    than   a   solid 
-embankment.    Arches  leave  a  hollow  space,  apart 
-of  which  may  be  used  for  a  variety  of  purposes. 
7hey  may,  for  example,  be  used  for  the  purpose  of 
ahops  or  habitations.     The  maintenance  of  the 
railway  involves  the  building  of  these   arches. 
Snt  it  is  said  that  the  railway  company  must  not 
use  them  for  some  other  purpose  than  their  busi- 
ness requires.    It  seems  to  me  that  that  is  an 
entire  misapprehension  of  all  the   decisions  on 
-the  subject.    No  case  has    been    quoted  which 
-establishes  such    a    proposition    as    that.      The 
authorities  seem  to  me  to  run  all  one  way,  but 
not,  I  am  afraid,  in  favour  of  the  view  which  was 
contended  for  by  Mr,  Walton.    In  the  first  place, 
in  the  case  of  Bottock  v.  The  North  Staffordshire 
Bailway  Company  (4  EU.  &  Bl.  798)  it  seems  to 
zne  that  the  rights  of  the  adjoining  proprietor 
there,    rightiy    or    wrongly,    were    supposed   to 
rest   on    the    peculiar   words    of    the  statute. 
No    adjoining     proprietor     in    the    cases    we 
have    been    referred     to    has    ever    suggested 
that  he  has  a  right  to  object  to  that  use  of  the 
property    of    the    railway    company  which    any 
other  person — apart  from  his  being  a  person  from 
whom  the  land  was  purchased — would  have  a 
right  equally  to  complain  of.     I  obserired  that 
Hue.  Freeman — as  I  should  have  expected — said 
that  he  did  not  want  to  argue  that  question,  it  not 
bong  necessary  for  his  purpose,  because  in  this 
-case  the  land  was  purchased,  and  therefore  he 
wants  to  confine  the    argument  to  that.    But, 
speaking  for  myself,  I  am  not  aware  of  any  prin> 
-eiple  upon  which  that  can  rest.    It  is  either  in 
respect  of  an  express  or  an  implied  covenant  by 
the  railway  company  that  thev  will  do  nothing 
that  will  annoy — not  that  they  will  do  nothing  that 
will  involve    legal  injury,  liecause  the    plaintiff 
would  have  a  right  to  bring  an  action  for  private 
nuisance.      The  plaintiff,  however,  has  himself 
adsiitted  that  that  case  has  broken  down,  and  that 
there  is  no  private  nuisance.    So  it  comes  back 
to  this,  that  there  must  be  some  express  lang^uage 
«f  the  statute,  or  some  covenant  which  the  stetute 
has  impliedly  enacted,  that  nothing  shall  be  done 
which  shall   render  it  inconvenient  or  annoying 
to  the  adjoining  property.    For  that  proposition 
I  think  we  have  complete  and  absolute  authority. 
The  only  decision  that  I  remember  to  have  made 
any  way  in  the  other  direction  is  MaUns,  Y.C.'s 
judgment  in  Norton  v.  The  London  and  North- 
Watern  Railway  Company  (39  L.  T.  B«p.  25  ;  9 
Ch.  Dir.  623),  which  was  in  respect  of  a  hoarding 
pot  up    to    prevent    the    acquisition    of    light. 
Whether  that  case  has  ever  heea  approved  of  or 
not,  I  am  bound  to  say  for  myself  that,  if  that 
brood   proposition    was    necessary  in    order   to 
establish  that  case,  I  should  unhesitatingly  say 
that  I   entirely    disagree    with   it.    When   the 
matter  came  on  for  decinon  before  the  Court  of 


Appeal  afi«rwardB  (see  41  L.  T.  Bep.  4S;lSGh. 
Dir.  268)  it   is  clear  that  that  point  never  wai 
gone  into  at  aJl.    I  quite  adopt  Mr.  Freeman's 
view.    I  think  it  is  a  very  just  observation  that, 
apart  from  the  question  which  is  raised  in  this 
case  the  railway  company  might  well  say  that,  for 
the  protection  of  their  own  property  and  for  the 
preservation  of  their  property  as  a  railway  com- 
pany, they  would  be  quite  entitled  to  prevent  the 
acquisition    of    rights    by  ancient    lights    being 
established  without  their  consent.    Therefore  I  do 
not  use  that  decision  as  against  the  present  defen- 
dants. It  seems  to  me  that  that  leaves  the  question 
entirely  without  authority.    I  have  to  see  whether 
there  is  anything  in  the  Act  of  Parliament  which 
so  prevented  the  use  of  the  railway  arches,  and  I 
think  the  question  does  come  and  must  come  to 
that.     If  you  have  the  right  to  let  the  railway 
arches  it  is  impossible  to  contend  that  yon  cannot 
let  this  littie  piece  of  land,  which  gives  additional 
accommodation  to  the  railway  arches  in  the  form 
in  which  they  are  let.    I  for  one  entirely  deny 
that  thei-e  is  any  proposition  of  law  established 
by  authority  which  prevents  the  i-ailway  company 
from  using  this  land  and  their  arches,  which  they 
do  not  actually  require  for  the  purpose  of  sending 
an  engine  backwards  and  forwards  on  the  line, 
for  some  other  purpose  that  may  afford  profit  to 
them.    A  great  variety  of    examples  have  been 
given  by  various  judges,  but  I  rather  hesitate  to 
adopt  entirely  the  language  of  Bramwell,  L.J.  in 
the  case  of  Attomey-Oeneral  v.  The  Great  Eastern 
Bailway  Company  (40  L.  T.  Rep.  265,  282;  11  Ch. 
Div.  449, 505).    Probably  he  did  not  see  the  effect 
of  what  he  was  saying  when  he  gave  the  illustra- 
tion of  a  ferry  boat.    But  it  is  familiar  to  ua  all 
that  ooal  stores  and  bookstalls  and  a  great  variefy 
of  things  may  be  set  up  by  railway  companies, 
which,  although  not  actually  used  in  the  business 
of  carrying  passengers  and  goods,  are  nevertheless 
I  think  in  the  ormnary  and  business  habits  of  a 
railway  company  thin^  which  they  may  do,  and 
yet  carry  on  their  busmess  quite  consistentiy.    I 
for  one  should  be  very  sorry  indeed  to  place  any 
restriction  on  their  powers  to  make  to  the  best  of 
their  ability  their  undertaking  profitable  to  their 
shareholders  and  a  convenience  to  the  public.    In 
anything    I    have    said   I    am  not  in  the  least 
endeavouring  to    undervalue  the    inconvenience 
and  annoyance,  and  in  one  sense  injury,  that  this 
possibly  may  be  to  the  present  plaintiff.    I  can 
quite  understand  it  may  be  an  annoyance  to  him. 
All  I  say  is,  that  I  cannot  see  a  trace  of  any  legal 
right  of  his  that  has  been  infringed  of  which  he 
can  avail  himself. 

LiiTDLEY,  L.J. — I  do  not  hesitate  to  say  that 
I  think  the  plaintiff  in  this  case  has  been  wrong 
from  beginning  to  end.  That  he  was  wrong  in 
the  way  in  which  he  launched  his  case  is  obvious, 
because  he  has  failed  altogether  to  establish  the 
ground  on  which,  by  his  statement  of  claim,  he 
sought  relief.  I  refer  to  the  supposed  bargain  or 
supposed  trust  by  which  this  company  is  there 
stated  to  have  been  bound  not  to  use  this  footpath 
for  any  other  purpose.  I  also  refer  to  the  break- 
down of  the  facts  as  to  the  alleged  nuisance  which 
are  referred  to  in  the  statement  of  claim.  Then, 
the  plaintiff  having  failed  on  those  grounds,  ha 
falls  back  on  anouier  ground  which  is  a  much 
more  plausible  one  than  the  first,  if  it  were  well 
founded  on  the  real  facts  of  the  case.  The  plain- 
tiff says,  "  Yon  the  railway  company  hare  exceeded 
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TOUT  atatntory  powen  and  I  am  damnified  thereby, 
and  tiiat  ia  a  cause  of  action  mther  at  common  law 
for  damaffes,  or  in  GhanooT'  for  an  injonction." 
And  for  t£e  purpoae  of  maintainiiig  that  proposi- 
tion the  caae  of  Bottoek  v.  The  North  Btafordthirt 
Bmheav  Company  {vbi  tup.)  and  other  caaee  hare 
been  referred  to.  U  the  plaintiff  ia  well  founded 
in  his  all^ntion  titat  the  railwaT  oompanj  haTe 
exceeded  uieir  powers,  and  that  be  has  proved — 
aa  in  my  opinion  he  haa — ^that  he  ia  damnified, 
Uien  I  thinjc  the  anthoiitiea  on  which  he  relies 
would  an^port  his  claim  and  entitle  him  to  relief, 
althonf^h  it  aeema  to  me  from  thoae  circnmstancea 
no  right  of  hia  would  be  infringed.  I  think  the 
caae  of  Bottoeh  v.  The  North  Staffordshire  BaiL 
way  Company  {ubi  sup.)  goea  to  tnat  extent,  and 
there  are  certainly  caaea  to  be  found  in  the  booka 
in  Chancery  before  Lord  Eldon  and  Lord  Gotten- 
ham  which  aanction  that  proposition.  It  ia  plain 
that  the  plaintiff  ia  damnified.  Now  I  come  to  the 
other  put  of  the  case,  which  ia  that  the  defen- 
danta  are  exceeding  their  atatutory  rishta. 
Snppoae  they  are,  what  ia  the  measure  of  uiia  P 
The  law  on  that  point  ia  I  take  it  now  aettled, 
and  I  do  not  know  that  it  can  be  better  atated 
than  in  the  varioua  apeeches  deliTered  br  Lord 
Selbome  and  hia  colleagnea  in  the  House  oi  Lords 
in  the  caae  of  The  Attorney -General  v.  The  Qreat 
Eaetem  £at2icay  Company  (42  L.  T.  Rep.  810 ;  5 
App.  Caa.  473,  478\  Lord  Selbome  aaya  this  .- 
"1  aasume  that  jronr  Lordships  will  not  now 
recede  from  anything  that  was  determined  in  The 
A$hbury  Railway  Company  v.  Biche  {ubi  sup.). 
It  appears  to  me  to  be  important  that  the  doctrme 
of  ultra  vires,  as  it  was  explained  in  that  caae, 
ahoold  be  maintained.  But  I  agree  with  James, 
L.J.  that  thia  doctrine  ought  to  be  reaaonablv 
and  not  unreaaonably  understood  and  applied, 
and  that  whatever  may  faLrlv  be  regarded  aa  inci- 
dental to,  or  conaequentiai  upon,  those  things 
which  the  Legislature  has  antnorised  ou^ht  not 
(unless  expressly  prohibited)  to  be  held  by  judicial 
oonatruction  to  be  ultra  vires."  Then  he  aaya : 
"  In  the  preaent  caae  I  think  with  the  court  below 
that  the  acta  which  the  information  waa  filed  to 
reatrain  are  not  ultra  vires  of  the  defendant  com- 
pany. But  I  come  to  that  conclusion  not  on  the 
ground  that  they  are  auch  acts,  on  the  border  line 
between  authority  and  no  authority,  as  may  reason- 
ably be  thought  incidental  to  the  exercise  of  powers 
expressly  given,  but  because  I  think  that  thev  are 
expressly  authorised  by  the  14th  section  of  the 
Act  of  1863."  Now  we  come  to  this :  I  take  it 
that  there  ia  nothing  in  thia  company's  apecial 
Acta  which  expreaaly  authorises  toat  which  is 
complained  of.  Of  course,  if  there  were,  it  would 
have  been  brought  to  our  notice.  Then  comes 
the  question,  whether  it  is  to  be  fairly  implied ; 
and  then  comes  the  question,  what  is  the  limit  of 
power  ?  Now,  -yrith  the  exception  of  one  single 
caae — ^namely,  that  which  came  before  Malins, 
V.C.  of  Norton  V.  The  London  and  North-Westem 
Bailway  Company  {ubi  sup.) — it  appeara  to  me 
that  all  the  authoritiea  are  consistent  with  this 
proposition,  that  any  mode  of  enjoying  a  railway 
company's  own  land  is  impliedly  permitted  if  such 
mode  is  not  inconsistent  with  tne  provisions  of 
the  apecial  Acts  of  that  company,  and  is  not  an 
infringement  of  the  rights  of  other  persons.  I 
have  not  found  any  case,  with  the  exception  of 
that  case  before  Malins,  V.C.,  which  is  incon- 
sistent   with   that.    The  Legislature    does    not 


specify  anrthing,  bat  it  apedfiea  <  miiimIi  fte 
purposes  tor  wmch  the  eompai^  is  £usmtA.    & 
gives  the  railway  company  power  to  aeqnire  bad, 
and  it  gives  the  company  power  to  nae  that  laii 
for  any  pnrpoae  whkm  does  not  infringe  the  rigks 
of  othera,  and  ia  not  inoonsiateBt  with  the  ptDpoaei 
for  which  it  ia  to  be  need.    I  believe  tint  that  ia 
the  true  and  aoond  prmontian.    Certainly  that 
ia  the  direct  authority  ca  thia  court  in  Bmuter  v. 
The  Great  Western  Batbeay  Company    48  L.T. 
Rep.  619 ;  24  Ch.  Div.  1).    I  admit  that  the  caae 
of  Norton  V.  The  London  and  North-  Western  BmA- 
way  Company  {ubi  tup.),  before  Walina  V.C  ia 
entirely  oppoaed  to  auch  a  doctrine.     He  «^ 
the  length  of  aaying  that  a  railway  ooimpaiiy  weie 
exceeding  their  powera  when  thCTpat  np  a  board- 
ing to  obstruct  a  neighbour's  light.     I  most  aay  I 
cannot  follow  that  at  aU.    It  appears  to  me  to  be 
contrary  to  sound  principle.    It  ia  certainly  mat 
warranted  by  any  otiier  decision  in  the   booka, 
and  it  ia,  in  my  opinion,  quite  inoonaaatent  with 
other  deciaiona.  Although  that  decision  oi  IfaBae, 
V.C.  was  affirmed  on  appeal,  it  waa  affirmed  tm. 
different  grounda.    I  tfainJc  the  foundation  ot  the 
case  put  forward  at  the  last  mommt  &ils  joat  aa 
the  case  in  the  court  below  failed,  and  that  theie- 
fore  this  appeal  must  be  diamisaed  witii  oosta. 

Smith,  L.J. — I  alao  am  of   opinion  that  this 
appeal  faila.      I  will  take  it  that  the   indosse- 
ment  on  the  writ,  the  atatement  of  claim,  and 
all  the  pleadings  have  been  amended  to    raiae 
the  real  point  which  ia  now  aubmitted  to  this 
court,  which  ia,  that  Mr.  Foster  claims  an  injmia- 
tion  to  restrain  the  London,  Chatham,  and  I>o>ver 
Railway  Company  from  in  future  letting  tlieae 
arches  to  tenante  with  the  appurtenances,  whid  I 
understand  are  behind.    That  is  the  real  snbstaaee 
of  tiie  case  which  is  now  left  to  ua.    The  qaeetian 
of  treapaaa  which  was  originally  started  in  the 
pleadings,  and  the  question  of  nuisanoe  to  Mr. 
Foster,  are  all  out  of  the  case.    The  question  of 
damages  is  also  gone ;  and  the  present  qaestion  ia 
whether  or  not  iir.  Foster  ia  entitled  to  an  injunc- 
tion to  restrain  the  London,  Chatham,  and  Dover 
Railway  Company  from  letting  these  arches.     It 
is  proved  that  in  1860  the  railway  company  pur- 
chased the  locus  in  quo — ^that  ia  the  locus  npaa 
which  they  built  theae  arches — which  purchase 
was  sanctioned  by  their  special  Act,  and  the  land 
upon  which  this  footway  m  the  first  instance  was 
made,  as  owners  in  fee.    It  was  attempted  to  set 
up  that  they  did  not  buy  it  as  owners  m  fee,  bat 
that  they  bought  it  subject  to  some  restrictiains. 
That,  however,   went  to  the   jury,    as  it  was 
a   point    for    the    jury,    and    that    point    has 
been  found    contrary    to   Mr.    Foster's    conten- 
tion, and  the  sole  case  which  ia  left  for  na.  aa  I 
have  pointed  out,  is  whether  or  not  he  is  entitied 
to  this  injunction,    tvow,  it  has  been  argued  on 
his  behalf  that,  inasmuch  as  the  London,  Chathua, 
and  Dover  Railway  Company  purchased  this  land 
for  the  purpose  of  their  rauway,  the  letting  at 
theae  archea  for  profit,  and  the  adjuncts  in  the 
rear,  is  not  a  purpose  for  carrying  on  the  railw^, 
and  that  it  is  vMra  vires ;  and  that,  therefore,  Mr. 
Foster  has  a  locus  standi  in  a  court  of  law  to 
prevent  this  being  done  by  the  company.     In  the 
first  place,  I  woi^d  remark — although  I  am  not 
ming  to  decide  this  point,  aa  it  is  not  neoeaaaty — 
tiiat  no  leg^  right  of  the  plaintiff    has    been 
infringed.    He  cannot  aay  tnat  he  haa  auffered 
any  damage  for  which  he  could  bring  aay  action 
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against  the  railwaj  company ;  and  therefore  it  is 
said,  iuaamaoh  ae  yon  have  no  snoh  right,  you  have 
no  lotui  Handi  at  all  in  the  present  action.    But 
Xjindley.  L.J.  has  stated  (and  this  being  an  equit- 
able matter  it  is  worthy  of  the  greatest  considera- 
iicax)    that,    although   no   legu  right  had  been 
infringed,  equity  in  some  cases  womd  have  inter- 
fered.   Therefore  I  do  not  decide  this  case  upon 
the  point  of  whether  or  not  the  plaintiff  has  or 
lias  not  a  right  to  come  to  this  court  to  ask  for  an 
injunction.    Bnt  I  dedLde  this  case  on  the  point 
tluit  I  am  satisfied  from  ttua  authorities  which 
baye  been  cited  by  the  learned  counsel  on  both 
sides  that  the  plaintiff's  counsel  are  not  right  in 
tli«r  proposition  when  they  say  that  the  railway 
company,  when  it  has  purchased  land  for  the  pur- 
pose of  a  railway,  are  only  authorised  to  run  their 
trains    backwards  and  forwards,    and    to    have 
stations,     aad    so     on,    for     the     purpose    of 
carrying  goods  and   passengers  upon   tne   rail- 
-way.     That    has    been    decided    at    any    rate 
by  the    House    of    Lords  which    is    a    binding 
authority  upon   us,  and  is  in  consonance  with 
other  cases  that  have  gone  before.    Lindley,  L.J. 
has  dealt  with  that  passage  in  Lord  Selbome's 
judgment  in  the  case  of  The  Attorney -Oeneral  y. 
The  Oreat  EoBtem  Bailway  Company  (ubi  «up.). 
Therefore  I  need  not  refer  to  it,  but  I  wiil  directly 
read  a  passage  from  Lord  Blackburn's  judgment 
in  that  case.    But  it  seems  to  me  that  the  real 
question  which  is  now  before  the  court  had  its 
origin  in  the  case  of  Bex  y.  The  Inhabitants  of 
LecJce  (5  B.  &  Ad.  469.)    I  do  not  cite  iSez  y.  The 
Inhabitants  of  Leake  as  being  a  case  in  point.    I 
only  cite  it  for  the  passage  that  is  to  be  found  in 
Park,  J.'s  judgment  (at  p.  478),  where  he  says : 
"  11  the  land  were  vested  by  the  Act  of  Farua- 
ment  in  commissioners,  so  that  they  were  thereby 
bound  to  use  it  for  some  special  purpose,  incom- 
patible with  its  public  use  as  a  nighway  " — the 
question  in  that  case  was  whether  they  could  use 
their  bank  for  the  purpose  of  a  highway — "I 
should  have  thought  that  such  trustees  would 
have  been  incapable  in  point  of  law  to  make  a 
dedication  of  it ;  but  if  such  use  by  the  public  be 
not  incompatible  "-7now  here  is  his  real  meaning 
— "  with  tne  objects  prescribed  by  the  Act,  then 
I  think  it  clear  that  the  commissioners  have  that 
power."    That  passage  in  the  judgment  of  Parke, 
J.  is  supported  by  different  decisions,  in  different 
language  I  own,  in  the  House  of  Lords.    I  will 
now  i^,d  what  Lord  Blackburn  says  upon  this 
point  in  TheAttomev-Oeneral  v.  The  Oreat  Eastern 
MaUway  Company  {vM  tup.)  which  is  apposite  to 
this  case.    He  says,  when  dealing  with  the  case  of 
The  Athbury  Railway  Carriage  and  Iron  Company 
y.  Biehe  (ubi  svp.) :  "  That  case  appears  to  me  to 
decide  at  all  events  this :  that  where  there  is  an 
Act  of  Parliament  creating  a  corporation  for  a 
particular  purpose,  and  giving  it  powers  for  that 
particular  purpose,  what  it  £)es  not  expressly  or 
impliedly  authorise  is  to  be  taken  to  be  prohibited ; 
and,  consequently,  that  the  Gkeat  Eastern  Com- 
pany, created    by  Act    of    Parliament    for  the 
PQTpose  of  working  a  line  of  railway,  is  prohibited 
from  doing  anything  that  would  not  be  within 
that  purpose" — that  means  within  the  Act  of 
Parliunent — "  My  Lords,  I  quite  agree  with  what 
James,  L.J.  has  said  on  the  first  point  as  to  pro- 
hibition, that  those  things  which  are  incident  to, 
and  may  reasonablv  and  properly  be  dcme  under 
the  main  purpose,  though  tney  may  not  be  literally 


within  it,  would  not  be  prohibited."  Now,  where 
is  there  any  case  contrary  to  that  ?  If  there  were 
any  case,  of  course  this  judgment  in  the  House 
of  Lords  in  The  Attorney -General  v.  The  Oreat 
Eastern  Railway  Company  (vbi  sup.)  would  be 
conclusive.  It  has  been  pointed  out  by  Lord 
Halsbury  and  by  Lindley,  L.J.,  and  also  by 
Mathew,  J.,  that  the  only  case  contrary  to  that 
is  Norton's  case  (u&t  sup.),  decided  Dy  Vice- 
Chancellor  Malins,  when  he  prohibited  a  railway 
company  from  putting  up  a  hoarding  to  protect 
their  own  property  and  take  away  the  light  from 
a  neighbouring  owner.  I  do  not  myself  see  why 
he  should  have  prohibited  the  railway  company 
from  putting  up  a  fence  to  protect  their  own 
property.  What  the  railway  company  were  doing 
there  was  to  protect  their  own  property,  and  that 
case  has  not  been  followed,  nor  is  it  law.  It 
seems  to  me  upon  these  considerations  the  letting 
of  these  arches,  which  is  the  sole  cause  of  com- 
plaint, does  come  within  these  words — that  they 
are  things  which  are  incidental  to  and  proper  to 
be  done  by  them,  although  they  may  not  literally 
be  within  the  words  of  the  Act.  Upon  this 
ground  I  am  of  opinion  that  this  appeal  fails. 

Appeal  dismissed. 

Solictors  for  the  appellant,  Rowdiffes,  Rawle, 
and  Co. 

Solicitor  tor  the  respondents,  /.  Lewis  Morgan. 


Saturday,  Dee.  15, 1894. 

(Before  LiNDLBT  and  Smith,  L.JJ.) 

Re  Hebbebt  F.  Oddt  (a  Solicitor),  (a) 

APPEAL    FBOM    THE    QUEEN'S   BENCH  DIVISION. 

Praetiee — Appeal — Order  on  summons  to  review 
taxation — High    Court  or  Court  of  Appeal — 
"  lAaiters  of  praetiee  and  procedure   — Supreme 
Court    of    Judicature     {Procedure)    Act    1894 
(67  *  58  Viet.  c.  16),  s.  1,  sub-sects.  1  (ft),  (4),  (5) 
—Rules  of  Court,  Aug.  1894,  Order  LTV.,  r.  23. 
An  appeal  from  an  order  made  on  a  summons  to 
review  taxation  of  a  solicitor's  bill  of  costs  is 
unthin  sect.  1,  sub-sect.  (4)  of  the  Supreme  Court 
of  Judicature  (Procedure)  Act  1894,  it  being  a 
"  matter  of  practice  and  procedure  ; "  and  there- 
fore such  an  appeal  lies  to  the  Court  of  Appeal, 
and  not  to  the  High  Court. 
A.  J.  Dadson,  having  obtained  an  order  for  the 
taxation  of  a  bill  of  costs  delivered  to  him  by  his 
solicitor,  Herbert  F.  Oddv,  the  master  disallowed 
certain  items  in  the  bill.     Oddy  then  carried  in 
objections  to  the  taxation.    The  master  overruled 
the  objeotionB  on  the  grounds  that  Oddy  was  pre- 
cluded by  the  terms  of  a  letter,  under  which  he 
had  agreed   to  accept  Dadson's  retainer,  from 
charging  Dadson  for  the  items  in  question.   Oddy 
then  appealed  to  Day,  J.  sitting  at  chambers.  His 
Lordship,    on    the    8th  Dec.   1894,  allowed  the 
objection,  and  remitted  the  bill  to  the  master,  but 
grave  Dadson  leave,  "  if  necessair,"  to  appeal. 
Dadson  now  appealed  to  the  Court  oi  Appeal. 
By  sub-sect.  1,  clause  (b),  ot  sect.  1  of  the 
Supreme  Court  of  Judicature  (Procedure)  Act 
1894,  no  appeal  shall  lie  without  the  leave  of  the 
judge,  or  of  the  Court  ot  AppeaJ,  from  any  inter- 
locutoiy  (nrder  or  interlocutoiy  judgment  made  or 
given  by  a  judge  (subject  to  certain  exceptions). 

(a)  Beported  by  B.  A.  BCBATCBUT,  E«^,  Burtoter^Lkw. 
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By  gvb-aect  (4) : 

In  nuttten  of  pnotioe  and  procedare  eTery  appeal 
from  a  judgv  gball  be  to  the  Conrt  of  Appeal. 

By  Bub-aect.  (5) : 

In  all  oaaea  where  there  ia  a  right  of  appeal  to  the 
High  Court  from  any  oonrt  or  person,  the  appeal  shall 
be  heard  and  determined  by  a  diviaional  court  oon- 
■titated  aa  may  be  preeoribed  by  rules  of  oonrt :  and  the 
determination  thereof  by  the  Divisional  Conrt  shall  be 
flnal,  unless  leave  to  appeal  is  given  by  that  court  or  by 
the  Conrt  of  AppeaL 

Bule  23  of  Order  LIT.  of  the  Boles.  <^  tiie 
Supreme  Court  of  Aug.  1894  provides  that : 

In  the  Queen's  Benoh  Division,  except  in  matters  of 
praotioe  and  procedure,  the  appeal  from  a  decision  ot  a 
judge  at  chambers  shall  be  to  a  divisional  court. 

Ernest  Pollock  (T.  WiOe*  Chitty  with  him),  tor 
the  appellant,  stated  the  nature  of  the  appeal. 

E.  T.  HoUoway  for  the  respondent. — I  take  the 
preliminary  objection  that  this  is  not  a . "  matter 
of  practice  and  procedure  "  within  snb-sect.  4  of 
sect.  1  of  the  Supreme  Court  of  Judicatore  (Fro- 
oednre)  Act  1894 ;  and  that,  therefore,  the  appeal 
ought  to  have  been  to  the  Diviaional  Court,  and 
not  to  the  Court  of  Appeal :  (see  sub-sect.  (5)  of 
sect.  1  and  Rules  of  Court,  Aug.  1894,  Order  LIY., 
r.  23.)  [LiNDLET,  L.J. — ^This  is  a  matter  4^ 
•prooednre.  is  it  not  PJ  It  is  a  summons  to  review 
the  taxation  of  a  sobcitor's  bill  of  costs.  There  is 
a  question  of  law  arising  on  an  agreement  between 
the  parties.  I  do  not  object  to  this  tribunal,  but 
I  thought  it  proper  to  bring  this  point  to  the 
notice  of  the  court. 

Emett  Pdloek,  contra. — I  submit  that  this  is  a 
matter  within  sub-sect.  4.  If  it  is  not  within  sub- 
sect.  4,  it  does  not,  at  any  rate,  come  within  sub- 
sect.  S,  for  two  reasons :  first,  because  that 
sub-section  only  applies  to  cases  where  there  is 
"a  right  of  appeal,"  and  this  being  an  inter- 
locutory order  ol  a  judge,  by  sub-sect.  I,  clause  (6), 
no  appeal  lies  except  by  leave;  and  secondly, 
because  this  is  not  an  appeal  "  from  any  court  or 
person  "  within  the  meaning  of  sub-sect.  5.  That 
sub-section  was  intended  only  to  apply  to  appeals 
from  County  Courts  and  from  official  referees.  It 
follows  that,  unless  this  appeal  is  within  sub- 
sect.  4,  the  appellant  has  no  appeal  open  to  him 
at  all. 

LiNDLET,  L.J.  —  This  is  a  very  imi)ortant 
question,  and  this  is  the  first  time  that  it  has 
been  raised.  We  are  not,  therefore,  disposed  to 
decide  it  off  hand.  We  will  reserve  the  point,  and 
in  the  meantime  hear  the  appeal. 

The  appeal  was  accordingly  argued  upon  the 
merits. 

LiNDLBT,  lij. — As  regards  the  preliminary 
obpection  that  this  is  a  matter  of  procedure,  I 
think  thst  Mr.  Pollock's  contention  is  right,  and 
that  the  appeal  has  been  properly  brought  to  this 
court.  [His  Lordship  then  dealt  with  the.  merits 
of  the  case,  and  said  that  it  became  unnecessary 
finally  to  decide  the  question  raised  by  the  pre- 
liminary objection,  as  he  was  of  opinion  that  the 
appeal  ought  to  be  dismissed  on  the  merits.] 

Smith,  L.J.— The  first  point  that  has  been 
argued  is,  that  this  summons  to  review  tiie 
master's  taxation  of  the  solicitor's  bill  of  costs  is 
a  "matter  of  practice  and  procedure."  I  am 
clearly  of  opinion  that  it  is,  and  that  this  court 


has  juriadictian  to  entertain  the  appeal  I  aa 
quite  satisfied  that  the  contention  pat  forvaida 
behalf  of  the  appellant  is  correct.  [On  theoKtib 
hia  Lordship  came  to  the  same  oonclnsicaiuta 
arrivedatbyLindley.LJ.]     ^^^eoZ  du»u«i 

Solicitors  for  the  appellant,    Jforfen,  Ci&r. 
and  Co. 
Solicitor  for  the  respondent,  Herbert  F.  OiMjf. 


Dee.  13  and  14, 1894. 

(Before  Lord  Halsbvbt,  Likdlbt  and 
Smith,  LJJ.) 
HooBE  V.  Trb  Yebtbt  of  the  Pabish  or 

FULHAM.  (a) 
AFFKAL  FBOM    THE    <}UB>N'8  BEKCH    OITIUOI. 

Money  paid  under  compuUion  of  law — MMu 
of  fact — Payment  of  money  demanded  bjfflw- 
rnons — Withdrawal  of  •umntoits  etfler  demmi 
for  return  of  money — Bight  to  recover  UA 
money  paid. 

The  defendants  summoned  the  plaintif  h^oit  * 
police  magietrate  to  enforce  peiyment  of  Ui 
apportioned  part  of  the  cost  of  making  iqi  • 
street.  Before  the  summons  xeae  retunuMe  tte 
plaintiff  sent  a  duque  for  the  amount  to  it 
defendants,  who  tent  him  a  receipt.  ShorUy^tff- 
wards,  and  before  the  summoni  was  heard,  tit 
plaintiff  wrote  demanding  a  return  of  the  tMsejr 
on  the  ground  that  he  had  paid  it  under  a  mil- 
take  of  fact  that  he  was  a  frontager,  and  h*  iii 
since  discovered  that  he  was  not,  and  he  itetti 
that  if  the  money  was  not  returned  he  AotU 
attend  the  hearing  of  the  summ.ont.  The  dt^et- 
danta  replied  that,  as  the  money  had  been  feU 
they  would  teithdraw  the  summons  wiOumt  tt( 
plaintiff's  attendance,  and  by  leave  of  the  ma/u- 
trate  the  summons  was  withdrawn. 

Held,  that  tlte  money  had  been  paid  by  the  plaini^ 
under  compulsion  of  legal  process,  and  tkat  ii 
eouJd  not  recover  it  hack  from  the  defendatUt. 

Decision  of  Day,  J.  afirmed. 

Judgm,ent  of  Lopes,  L.J.  in  Caird  v.  Moss  (55  L.  '- 
Bep.  456;  33  Ch.  Div.  36)  dieHnguished. 

On  the  19th  Sept.  1893  the  defendants  took  oat  i 
summons  before  a  police  magistrate  returnable  on 
the  3rd  Oct.  for  35f.  13«.  9d.,  the  amount  of  a  put 
of  the  expense  of  making  up  a  road  called  Sii™- 
street,  wiuch  they  apportioneii  against  the  plaintiS 
on  the  ground  that  his  land  abutted  on  that  row- 
On  the  2nd  Oct  the  plaintiff,  imder  the  mis- 
taken belief  then  that  he  was  a  frontager  andvw 
therefore  liable  to  pay,  sent  a  cheque  to  thevestiT 
fortheamount.  On  the  3rd  they  sent  him  the  nw») 
printed  form  of  receipt.  The  cheque  sent  didnot 
include  the  costs  of  the  summons  which  the  defen- 
dants had  demanded.  On  the  summons  beiig 
called  on  it  was,  at  the  request  of  the  defendan* 
adjourned  to  the  24th  Oct,  and  they  infomedtlie 
plaintiff  of  that  fact. 

On  ttie  19th  Oct  the  plaintiffs  solidtor  »r^ 
to  the  defendants  demanding  the  retoin  o^  tM 
money  on  the  ground  that  the  plaintiff's  P"*!^ 
did  not  abut  on  the  street,  and  conaeqnenUj^ 
was  not  liable,  and  informing  them  tlut  ii  ^ 
money  was  not  returned  he  should  attend^' 
adjourned  hearing  of  the  summons.    Tlie  deKU- 

(a)  Banortnd  bv  W.  0.  Biss,  Esq.,  Bartlatar«t4inr- 
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dstnts  replied  that,  inagmnch  aa  the  plaintiff  had 
paid  the  money,  they  would  withdraw  the  aam- 
nxons  without  the  plaintiS'8  attendance.  Neither 
the  plaintiff  nor  his  solicitor  att«ided,  and  bj 
le&ve  of  the  magistrate  the  gammons  was  with- 
d.Ta.^ra. 

On  the  17th  Nor.  the  plaintiff's  solicitor  again 
'wrote  demanding  the  return  of  the  money,  and  as 
it  was  not  paid  the  writ  in  this  action  was  issued 
demanding  the  return  of  the  amount  paid,  on  the 
ground  that  the  plaintiff  paid  it  to  the  defendants 
under  a  mistake  of  fact  that  his  land  bounded  or 
abntted  upon  Silvio-street. 

The  action  was  heard  on  the  27th  July  1894  by 
I>ay.  J.,  who  held  that  the  money  had  been  paid 
by  the  plaintiff  under  the  compulsion  of  legal 
process,  and  therefore  the  plaintiff  could  not 
recover  it,  and  he  gave  judgment  for  the 
defendants.  From  this  decision  the  plaintiff 
appealed. 

Radcliffe  for  the  appellant. — This  money  was 
paid   in  consequence  of   a  mistake  of  fact,  the 
plaintiff  having  paid  it  because  he  thought  he 
was  a  frontager,  but  he  afterwards   discovered 
that  he  was  not.    The  money  was  not  recovered 
by  process  of  law,  the  plaintiff  sent  a  cheque  and 
the  summons  was  withdrawn.    The  decision  of 
Marriot  v.  Hampton  (7  T.  R.  269 ;  Sm.  L.  0.  9th 
edit.  vol.  2,  p.  441)  that  money  paid  under  compul- 
sion of  legal  process  cannot  be  recovered  back 
only  applies  "  while  that  process  stands :"   (per 
liopes,    Ii.J.    in    Caird    v.    Moss,    55    L.    T. 
Bep.    453,    456;    33    Ch.    Div.   22,    36;    Leake 
on  Contracts,  3rd  edit.  p.  79.)    Here  the  sum- 
mons was    "  withdrawn "  without    being    heard, 
and    therefore,    if    the    money    was    recovered 
under  any  process,  that  process  does  not  stand. 
The  cheque  sent  by  the  plaintiff  did  not  include 
any  costs,  though  they  were  demanded,  and  he 
has  never  paid  any.    It  is  similar  to  a  case  of  a 
discontinuance  of  an  action.    There  is,  strictly 
speaking,  no  power  to  withdraw  a  summons,  but 
it  is  simdar  to  a  dismissal  for  want  of  prosecu- 
tion.   If  the  plaintiff  had  attended  the  hearing 
of  the  summons   and  it  had  been  dismissed,  he 
might  still  have  had  to  bring  an  action  to  recover 
back   the   money.    Marriot   v.  Hampton  is    an 
extension  of  the  principle  of  res  judicata  to  a  case 
where   money  has  been  paid  in  the  course  of 
If  that  is  not  so,  it  might  still  have 
I  said  that  the  plaintiff  paid  the  money  under 
compulsion  of  law,  although  the  proceedings  had 
ended  in  his  favour.    The  object  of  the  decision 
is   to  prevent  multiplicity  of    proceedings.    In 
Duke  de  Cadaval  v.  CoUtns  (4  A.  &  E.  858)  a 
person  who  had  paid  money  in  consequence  of 
legal  proceedings  fraudulently  commenced  against 
him,  was  allowed  to  recover  it  back  in  an  action. 
There  is  no  reason  why  the  principle  applied  to  a 
case  of  extortion  should  not  also  a.pplj  to  a  case 
of  mistake  of  fact.    In  Marriot  v.  Hampton  {uhi 
tup.).  Brown  \.  MKinaUy  (1  Esp.  279),  and  HamZei 
y.  Bichardson  (9  Bing.  644),  the  money  had  been 
paid  although  the  plaintiff  thought  he  was  not 
uable.    Day,  J.  relied  on  the  &ct  that  the  plaintiff 
had  not  objected  to  the  summons  being  merely 
withdrawn,  but  it  was  withdrawn  after  the  plaintiff 
had  said  he  had  paid  the  money  under  a  mistake 
of  fact  and  had  demanded  repayment,  and  in- 
formed the  vestry  that  if  it  was  not  returned  he 
'wonld  appear  and  resist  the  summons. 


■  Maeaskie,  for  the  respondents,  was  not  called 
on. 

Lord  Halsbubt. — I  am  of  opinion  that  this 
appeal  fails,  because  the  principle  of  law  is  that 
money,  though  it  is  not  recovered  under  a  judg- 
ment, but  is  paid  under  the  pressure  of  legal 
process,  cannot  be  recovered  back.  That  prin- 
ciple appears  to  me  to  depend  on  this :  that  the 
person  who  has  paid  the  money  had  an  oppor- 
tunity of  defending  the  action  if  he  please^  but 
thought  proper  to  pay,  and  therefore  the  law  will 
not  allow  him  in  a  second  action  to  set  up  a 
defence  which  might  have  been  set  up  as  a  defence 
to  the  original  action.  In  Milnet  y.  Dtmean 
(6  B.  &  C.  671, 679)  Hohoyd,  J.  states  quite  accu- 
rately what  I  think  is  the  principle.  He  says : 
"  If  the  money  had  been  paid  after  proceedings 
had  actually  commenced  I  should  have  been  of 
opinion  that,  inasmuch  as  tliere  was  no  fraud  in 
the  defendant,  it  could  not  be  recovered  back ; " 
and  Bayley,  J.  in  the  same  case  says  (6  B.  &  G. 
677) :  "  There  is  no  doubt  as  to  the  rule  of  law 
applicable  to  this  case.  If  a  party  pay  money  under 
a  mistake  of  the  law  he  cannot  recover  it  back." 
That  is  the  broad  principle,  and  it  is  manifest 
that  the  effort  to  confine  it  to  a  case  where  the 
money  is  actually  recovered  by  process  of  Liw  is 
inconsistent  wiui  what  is  laid  down  in  all  the 
cases,  because  in  every  one  of  them,  so  far  as  I 
remember,  the  process  had  not  arrived  at  judg- 
ment, but  it  was  before  the  process  had  arrived 
at  judgment  that  the  then  defendant  thought  fit  to 
pay  the  money,  and  the  authorities  show  that  in 
such  a  case  the  law  will  not  allow  him  to  revive  the 
question  which  ought  to  have  -been  determined  in 
the  original  process.  In  the  case  of  Caird  r. 
Moss  {uhi  sup.),  upon  which  such  reliance  has 
been  placed,  Lopes,  L.J.,  speaking  of  the  case 
then  before  him,  not  unnaturally  referred  to  the 
fact  that  the  judgment  was  still  standing,  and 
for  this  reason,  because  the  money  in  that  case 
was  paid  under  a  judgment  founded  on  the  con- 
struction of  an  agreement  in  an  action  to  rectify 
that  agreement  on  the  ground  that  such  a  con- 
struction was  contrary  to  the  intention  of  all 
the  parties ;  and  after  giviiig  judgment  upon  the 
merits  of  the  case  Lopes,  L.J.  practically  says: 
"  Why  this  judgment  stands  now.  You  cannot 
reopen  that  question.  The  plaintiffs  had  full 
opportunity  of  commencing  those  proceedings 
wMle  the  former  action  was  pending,  and  ought 
to  have  done  so,  and  we  cannot  now  inter- 
fere with  that  judgement;  that  judgment  still 
stands."  It  is  quite  true  that  the  paxsage 
in  his  '  judgment,  read  without  connection 
with  the  matter  that  was  then  being  decided, 
looks  as  if  he  was  putting  a  qualification  upon 
the  general  rule  of  law ;  but  ^eu  you  look  at 
the  facts  it  is  plain  that  he  was  doing  nothing  of 
the  sort.  He  was  i-eferring  to  the  fact  that  the 
money  was  paid  in  that  particular  case  under  a 
judgment,  and  that  that  judgment  was  still 
standing,  and  no  effort  had  been  made  to  upset  it. 
Under  tnose  circumstances  it  was  d  fortiori  that 
the  money  could  not  be  recovered  back.  I  am 
therefore  of  opinion  that  the  judgment  of  Day,  J. 
was  (^uito  right,  and  that  the  appeal  ought  to  be 
dismissed. 

LiNDLBT,  L.J. — I  am  entirely  of  the  same 
opinion.  I  think,  when  you  consider  it,  Uiat  the 
case  ia  absolutely  covered  by  a  string  of  authoritiw, 
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of  which  HamM  y.  RieKardton  {ubi  tup.)  ia  aa 
good  a  type  as  anj.  The  money  there  was  paid 
after  a  writ  to  recover  it  had  been  iasaed  and 
served,  and,  in  fact,  after  appearance  had  been 
entered  to  it.  But  what  doea  that  mean  ?  It 
meana  this :  that  the  defendant  aaya  in  subatance 
to  hia  opponent,  "  I  do  not  intmd  to  fight  you.  I 
will  pay  rather  than  fight."  If  he  chooaea  to  take 
that  courae  he  cannot  back  out  of  it,  whether  he 
diaoovera  that  he  has  made  a  miatoke  or  doea  not. 
That  ia  the  ratio  decidendi  in  that  case  and  in 
several  others.  Of  course,  money  paid  under  a 
judgment  m&j  be  recovered  back,  and  is  recovered 
back,  if  that  judgment  is  set  aside.  The  Court  of 
Appeal,  in  setting  aside  a  final  judgment,  always 
orders  the  money  paid  under  it  to  be  refunded.  I 
think  Lopes,  L.J.,  in  the  passage  in  his  judgment 
in  Caird  v.  Mo»»,  which  has  b^n  referred  to,  had 
that  in  his  mind,  and  was  dealing  with  money  padd 
nnder  a  judgment  which  had  been  set  aside.  The 
plaintiff  cannot  recover  back  the  money  in  this 
case. 

Skith,  LJ. — ^I  also  think  this  appeal  fails. 
This  money  was  paid  Tmder  the  threat  or  fear  of 
a  gammons  whicb  had  been  taken  out,  which  ia  a 
legal  process.  A  summons  had  been  taken  out 
against  the  present  appellant  to  compel  him  to 
pay  this  apportionment,  and  voltmtaruy  he  went 
under  that  threat  or  fear  and  paid  his  money.  A 
strine  of  authorities  from  Marrioi  v.  Hampton, 
which  is  far  enough  back,  down  to  the  present 
time,  has  said  that  money  paid  under  those 
circumstances  cannot  be  recovered  back.  In  my 
judgment  the  point  taken  that  the  summons  was 
afterwards  withdrawn  has  nothine  to  do  with  the 
matter.  The  question  is,  was  tne  money  paid 
under  fear  or  tbi^at  of  legal  proceaa  P  I  Uiink  it 
clearly  was,  and  that  uiia  action  cannot  be 
maintained. 

Solicitor  for  the  plaintiff,  W.  Tyndale  Moore. 

Solicitor  for  the  defendants,  T.  Blartco  White. 


Thursday,  Dee.  6. 1894. 

(Before  Lord  Esheb,  M.R.,  Lopes  and 

RlOBT,  L.JJ.) 

Hanfstaenol    v.    The    Ahebican    Tobacco 

COMPANT.  (a) 
APPEAL    FBOM  THE    QUEBK'B    BENCH    DIVISION. 

International  copyright — Picture  painted  abroad 
—  Publication  abroad  —  Place  where  picture 
"produced" — Action  for  infringement  <n  copy- 
right in  England — Neceseity  of  regietraixon. 

Under  the  International  Copyright  Act  1886,  and 
the  Order  in  Council  of  Nov.  28,  1887,  made 
thereunder,  registration  in  England  is  not  a 
condition  precedent  to  the  maintenance  of  an 
action  for  infringement  of  the  copyright  of  a 
picture  produced  in  a  foreign  country,  party  to 
the  Convention  of  Berne  of  1887. 

With  reference  to  such  a  picture  the  word  "pro- 
duced," aa  used  in  the  International  Copyright 
Act  1886,  is  equivalent  to  "published." 

Fishbum  v.  fiollingahead  (64  L.  T.  Bep.  647; 
(1891)  2  Ch.  371)  disapproved. 

Hanfstaengl  v.  Holloway  (68  L.  T.  Bep.  676; 
(1893)  2  Q.  B.  1)  approved. 

This  was  an  appeal  from  the  judgment  of 
(f)  Beported  bj  £.  Uanlkt  Smith,  Eiq.,  B«rrU««r-it(-Law. 


Pollock,  B.  at  the  trial  of  the  action  without  a 

The  action  was  brought  for  an  injnnciioii  to 
restrain  the  defendants  from  repeating,  copying, 
colourably  imitating,  or  otherwise  multiplying  &r 
sale,  hire,  exhibition,  or  distributiim,  aa  arieinal 
painting  called  "The  Love  Letter,"  and  Iran 
selling,  exhibiting,  or  distributing  any  soch 
repetitions  or  copies;  and  for  forfeiture  of  all 
copies  in  the  defendants'  custody  or  control ;  and 
for  a  penalty  of  101.  for  every  copy  unlawfully 
made,  exhibited,  or  distributed ;  and  for  damages. 

The  picture  in  question  was  an  original  paint- 
ing, pamted  in  the  year  1888  in  Italy,  by  one 
Mareotti,  an  Italian  artist.  He  shortly  after 
sold  it,  with  such  copyright  as  he  had  in  it.  to 
a  Florentine  art  dealer,  who  then  assigned  it, 
with  all  his  rights  in  it,  in  Dec.  1888,  to  the 
plaintiff.  The  picture  was  never  legistered  in 
Italy. 

The  plaintiff  took  the  picture  to  Germany,  and 
at  Munich  had  it  photographed.  Copies  of  this 
photograph  he  sold  in  Grermany  ana  England. 
The  picture  was  not  renstered  in  Germany,  and 
it  was  admitted  by  the  defendants  that  no  regis- 
tration is  required  there  for  the  copyright  of 
works  of  art 

The  defendants,  a  tobacco  company,  canaed 
copies  to  be  made  of  the  picture,  printed  in 
colours,  and  bearing  an  advertisement  of  tlKir 
tobacco.  They  then  distributed  copies  to  retail 
tobacconiata  in  the  United  Kingdom  for  exhibi- 
tion as  ahow  cards  in  their  shops. 

The  plaintiff  had  never  registered  the  picture 
in  England,  but,  claiming  to  be  owner  of  tjie 
aubsisting  copyright  therein,  brought  this  a.ctian 
for  infringement. 

At  the  trial  before  Pollock,  B.  without  a  joiy. 
the  learned  judge  held  that  the  word  "  produced  " 
in  the  International  Copyright  Act  1886,  what 
applied  to  a  picture,  means  "  made,"  and  not 
"  published,"  and  that  the  picture  in  question  was 
therefore  produced  in  Italy,  not  in  Gexmany; 
and  since  the  plaintiff,  under  Italian  law,  had  no 
right  of  action,  this  action  vras  not  maintainable 
in  England.  He  therefore  gave  judgmoit  for  the 
defendlEuats. 

The  plaintiff  appealed. 

The  International  Copjrright  Act  1886  (49  &  50 
Yict.  c.  33),  which  received  the  Royal  assent 
on  the  25th  June  1886,  and  which  recited  in  the 
preamble  that,  at  an  international  conference 
held  at  Berne  in  Sept.  1885,  a  draft  conven- 
tion was  agreed  to  for  giving  authors  of  literary 
and  artistic  works  first  published  in  one  of  the 
countries  parties  to  the  convention,  copyright  in 
such  works  throughout  the  other  countries  parties 
to  the  convention,  and  that,  as  without  the 
authority  of  Parliament  the  convention  could  not 
be  carried  into  effect  in  Her  Majesty's  dominions, 
it  was  expedient  to  enable  Her  Majesty  to  accede 
to  the  convention,  provides  as  follows : 

Seot.  2.  The  following  provisions  ahsU  apply  to  aa 
Order  in  Counoil  under  the  International  Copyri^t  Acta 
.  .  .  (3.)  The  International  Copyright  Acts  and  an 
Order  ma<ie  thereunder  shall  not  confer  on  any  petaon 
any  greater  right  or  longer  term  of  oopyright  in  any 
work  than  that  enjoyed  in  the  foreign  country  in  whidi 
such  work  was  first  produced. 

Seot.  4.  (I.)  Where  an  Order  respecting  any  foreign 
ooontry  is  made  under  the  International  Copyright  Ai^ 
the  proviuona  of  those  Aota  with  leapact  to  the  registar 
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•ltd  deUverj  of  oopiaa  of  works  shall  not  apply  to  works 
prodnoed  in  sach  country,  except  bo  far  as  provided  by 
the  Order. 

Seot.  10.  (1.)  It  shall  be  lawful  for  Her  JSajettj  from 
-tiifle  to  time  to  make  Orders  in  Coonoil  for  the  pnrpoaes 
of  the  International  Copyriirbt  Acta  and  this  Act    .    .     . 

Seot.  11.  In  this  Act,  nnleas  the  context  otherwise 
requires,  .  .  .  the  expression  "prodnoed"  means, 
JUS  the  case  requires,  published  or  made  or  performed  or 
represented,  and  the  expression  "  production  "  is  to  be 
eonatrued  accordingly. 

By  the  Courention  of  Berne,  which  was  signed 
on  the  9tb  Sept.  1886,  it  was  agreed  as  follows : 

Art.  1.  The  contracting'  States  are  oonatitnted  into  an 
■nTiinn  for  the  protection  of  the  rights  of  authors  over 
their  literary  and  artistio  works. 

Art.  i.  Authors  of  any  of  the  oonntries  of  the  union, 
or  their  lawful  representatiTes,  shall  enjoy  in  the  other 
oonntries  for  their  works,  whether  published  in  one  of 
-Chose  countries  or  unpublished,  the  rights  which  the 
raapeotive  laws  do  now  or  may  hereafter  grant  to 
ustiTes.  The  enjoyment  of  these  rights  is  subject  to  the 
aocomplishmeut  of  the  conditions  and  formalities  pre- 
scribed by  law  in  the  country  of  origin  of  the  work,  and 
cannot  exceed  in  the  other  countries  the  term  of  proteo- 
tion  granted  in  the  said  country  of  origin.  The  country 
of  origin  of  the  work  is  that  in  which  the  work  is  first 
published.    .     .     . 

By  an  Order  in  Council  dated  the  28th  Not. 
1887,  and  made  hj  virtue  of  the  authority  com- 
mitted to  Her  Majesty  by  the  International 
Copyright  Acts  1844  to  1886,  it  was  ordered  that 
the  convention,  as  set  forth  in  the  first  schedule 
to  the  Order,  should  hare  full  effect  throughout 
Her  Majesty's  dominions,  and  that  the  Order 
should  extend  to  certain  countries,  including 
Crerman^  and  Italjr,  referred  to  in  the  Order  as 
the  foreign  countries  of  the  Copyright  Union.  It 
also  confined  the  following  articles  : 

3.  The  author  of  a  literary  or  artistic  work  which,  on 
or  after  the  commencement  of  this  Order,  is  first  pro- 
duced in  one  of  the  foreign  countries  of  the  Copyright 
Union  shall,  subject  as  in  this  Order  and  in  the  Inter- 
national Copyright  Acts  1844  to  1886  mentioned,  have, 
as  respects  that  work  througbont  Her  Majes^'s 
dominions,  the  same  right  of  copyright,  including  any 
right  capable  of  being  conferred  by  an  Order  in  Council 
under  sect.  2  or  seot.  5  of  the  International  Copyright 
Act  1844,  or  under  any  other  enactment,  as  if  the  work 
had  been  first  prodnoed  in  the  United  Kingdom,  and 
shall  have  such  right  during  the  same  period  ;  provided 
that  the  author  of  a  literary  or  artistic  work  shall  not 
have  any  greater  right  or  longer  term  of  copyright 
therein  than  that  which  he  enjoys  in  the  country  in 
which  the  work  is  first  produced. 

8.  This  Order  shall  be  construed  as  if  it  formed  part 
of  the  International  Copyright  Act  1886. 

Dickens,  Q.C.  and  R.  M.  Bray  for  the  appellant. 
—The  words  of  the  convention  are  perfectly 
«lear,  but  the  defendant  contends  that  the  word 
"published,"  there  used,  are  cut  down  bv  the  use 
of  the  word  "  produced  "  in  the  Act  of  1886,  so 
that,  in  the  case  of  an  artistic  work,  the  copyright 
is  to  be  governed  by  the  law  of  the  country  in 
which  the  work  was  "  made."  The  Act  was  passed 
to  give  effect  to  the  convention,  and  must  not  be 
80  construed  as  to  cut  down  the  meaning  of  it.  It 
is  clear  that  this  picture  was  first  "  published  "  in 
Germanv,  and  that  the  law  of  Germany  deter- 
mines whether  the  plaintiff  has  a  copyright,  and 
not  the  law  of  Italy.  Registration  is  not  neces- 
sary in  Qermany,  though  it  is  necessary  in  Italy. 
.  Craekanthorpe,  Q.O.  and  Morton  Smith  for  the 


respondents. — The  appellant  must  fail  because  (1) 
this  picture  was  first  "  produced  "  in  Italy,  where 
it  was  "  made ; "  and  (2)  because  the  copyright 
has  not  been  registered  in  this  country.   As  to  the 
first  point,  sect.  2,  sub-sect.  3,  of  the  Act  of  1886 
provides  that  a  person  is  to  have  no  greater  right 
than  that  enjoyed  in  the  foreign  country  in  wluch 
the  work  was  first  "produced;"  and  the  word 
"  produced "  is  defined  in  sect.  11  and  means,  in 
the  case  of  a  picture,  "  made."     This  picture  was 
"  made  "  in  Italy,  and  was  therefore  "  produced  " 
in  Italy,   and  the  appellant   has  no  copyright, 
because  he  has  not  registered  it  in  Italy  as  required 
by  the  law  of  that  country.     In  the  Fine  Art 
Copyright  Act  1862  the  word  "  made  "  is  used  in 
relation  to  paintings,  and  that  is  the  word  applic- 
able  to  pictures,  and  is  the  word  used  in  the  Act 
of  1886  to  apply  to  pictures.     If  the  word  "  pub- 
lished" were  used  as  applicable  to  pictures,  it 
would  at  once  lead  to  ambiguity  as  to  what  is 
publication  in  such  a  case.      For  that  reason  the 
Act  of  1886  expressly  provides  that,  in  the  case  of 
a   picture,  publication    means  "making."      An 
action  cannot  be  brought  in  England  in  respect  of 
cop^ght  in  a  foreign  work  luiless  it  has  been 
registered  in  England!     Under  art.  2  of  the  Con- 
vention and  the  Order  in  Council  a  foreign  author 
is  to  hate  no  greater  right  than  a  native,  and 
must,  therefore,  register  in  the  same  way  as  a 
native    must    regi^r.      There    are    conflicting 
decisions  on  this  point.  In  IHehbwm  y.HoUingthead 
(64  L.  T.  Hep.  647 ;  (1891)  2  Oh.  371)  Stirling,  J. 
held    that    registration    was    necessary,    while 
Charles,  J.,  in  Hanfstaengl  v.-  Holloway  (68  L.  T. 
Rep.  676  J  (1893)  2  Q.  B.  1),  held  that  it  was  not 
necessary.     The  object  of  the  registration  in  this 
countiy,  required  by  the  different  Copyright  Acts, 
is  to  prevent  people  in  this  country  n-om  getting 
into  trouble  by  copying  works  when  they  are 
ignorant  of  the  existence  of  anv  copyright.    If  no 
regist^tion  of  foreign  works  is  required  in  this 
country,  the  foreigner  is  in  a  much  better  position 
than  the  native,  and  the  native  has  no  means  of 
knowing  whether  he  is  infringing  a  foreign  copy- 
right or  not.      There    is  no    greater   hardship 
imposed   on   a    foreigner   by  requiring   him   to 
register  than  is  imposed  on  him  by  the  patent 
laws  and,  in  the  case  of  trade  marks,  bv  the  Act 
of  1883.    But  for  sect.  4,  sub-sect.  1,  of  the  Act  of 
1886  a  foreigner  would  have  had  to  register  twice, 
once  under  the    International    CopTright    Acts 
and  once  under  the  English  Copyright  Act  of 
1842.    Sect.  4  releases  a  foreigner  from  the  first 
of  such  registrations,   but  it  is  submitted  that 
he  is   still  bound  to  roister  under  the  English 
Act. 

Lord  EaHEil,  M.It. — In  this  case  the  whole 
matter  depends  upon  what  is  the  true  construc- 
tion of  the  International  Copyright  Act  1886.  A 
treat  deal  has  been  said  about  the  judgment  of 
tirling,  J.  in  the  case  of  FiaMnim  v.  HolUngshead 
{ubi  tup.),  and  if  his  judgment  is  to  the  same 
effect  as  that  of  Charles,  J.  in  Hanfstaengl  v. 
Holloway  (uhi  sup.),  then  I  agree  with  what  he 
said  there;  but  if  it  is  opx>08ed  to  the  judgment  of 
Charles,  J.,  then  I  must  say  I  disagree  with  him 
on  this  (Question.  Now,  in  construing  the  Act  of 
1886,  which  I  think  is  the  only  materuJ  statute  to 
consider  here,  we  may  take  into  consideration  that 
which  is  common  knowledge,  that  from  time  to 
time  Acts  of  Parliament  nave  been  passed  hj 
which  successive  steps  have  been  taken  for  the 
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benefit  of  foreigners  in  the  matter  of  oopyright, 
and  that  the  Act  of  1886  ia  the  last  which  Em  been 
IMuaed  for  their  relief.  The  scheme  of  these  suc- 
oessiTe  Acts  has  been  to  obtain  for  Englishmen 
abroad  the  same  benefit  as  was  being  granted  to 
foreigners  in  England.  Now,  in  1885,  a  conference 
was  held  at  Berne  between  the  repreeentatiTes  of 
several  countries,  for  the  purpose  of  arriTing  at 
some  agreement  upon  the  question  of  international 
copyri^t.  This  counixy  was  represented  at  the 
conierenoe,  but  though  a  draft  convention  was 
agreed  to,  it  was  clear  that  a  convention  would  not 
of  itself  have  such  force  in  England  as  to  override 
Acts  of  Parliament.  This  draft  was  obviously  laid 
before  Parliament,  and  the  Act  of  1886  was  passed, 
as  appears  from  the  preamble,  to  enable  the  Queen 
to  sign  the  convention,  so  that  it  might  be  carried 
into  effect  in  Her  Majesty's  dominions.  We  have 
been  asked  to  enter  upon  an  inquiry  whether  the 
convention,  as  signed,  followed  exactly  the  draft 
convention  as  laid  before  Parliament.  I  absolutely 
decline  to  go  into  that  question,  and  I  assume 
that  the  convention,  as  signed,  is  the  same  thing 
as  that  which  the  Act  anUiorised  Her  Majesty  to 
accede  to.  Now,  the  object  of  the  convention  is 
shown  in  art.  1,  and  from  that  article  it  appears 
that  the  word  "  author  "  ia  used  in  the  convention 
as  applicable,  not  only  to  the  writers  of  books,  but 
to  the  authors  of  artistic  works,  such  as  paintings 
and  sculpture.  Art.  2  then  makes  the  following 
provision  for  the  benefit  of  authors .-  [Hia  Lord- 
ship read  it.1  Power  is  then  given  in  the  Act  of 
188iS  to  the  Queen  to  make  provision  by  Orders  in 
Cionncil  for  the  carrying  out  of  the  Act,  and 
sect.  2  defines  that  power.  Sub- sect.  3  enacts  that 
an  Order  shall  not  confer  on  any  person  any 
greater  right  or  longer  term  of  copyright  in  any 
work  than  that  enjoyed  in  the  foreign  country  in 
which  such  work  was  "  first  produced."  That  word 
"  produced "  is  a  larger  word  than  "published," 
and  is  defined  in  sect.  11.  What  is  the  meaning 
in  that  definition  of  the  expression  "  as  the  case 
requires  "  P  "  The  case  "  is  the  transaction  which 
is  oeing  dealt  with  here,  namely,  the  adoption  of 
the  Convention  of  Berne  by  an  Order  in  Council 
so  as  to  cany  it  into  effect.  Therefore,  the 
word  "produced"  must  be  construed  as  meaning 
"published"  when  you  are  considering  what  is  the 
"  country  of  origin''  of  a  work,  that  expression  in 
the  convention  being  defined  in  art.  2  as  the 
country  in  which  the  work  is  "  first  published." 
That  bein^  so,  the  question  here  is,  in  what  country 
was  this  picture  first  published  F  The  question  is 
not,  in  what  country  tne  picture  was  "  made."  The 
word  "made"  is  an  unusual  one  to  apply  to  a 
picture,  and  ia  not  uaed  at  all  in  this  convention. 
Vrherever  the  statute  is  being  dealt  with,  in  so  far 
as  it  enables  the  Queen  to  carry  into  effect  the 
Convention  of  Berne,  the  word  "  produced  "  must 
be  construed  as  meaning  "published."  There- 
fore, I  agree  with  what  Charles,  J.  said  in  his 
judgment  in  Hanfttaengl  v.  HoUoway  (ubi  rup.), 
that  this  Act  "  waa  not  designed  to  impose 
disabilities,  but  rather,  if  they  existed,  to  remove 
them,  and  to  leave  the  foreign  and  native  author 
as  nearly  as  might  be  on  an  equality.  The 
foreigner  who  complies  with  the  requirements  of 
the  law  of  his  own  country  is  to  be  protected  in 
England ;  the  Englishman  who  complies  with  the 
requirements  of  English  law  is  to  be  protected  in 
the  foreifm  countries  of  the  Copyright  Union."  I 
can  oonoeive  nothing  more  just  or  more  practicable 


than  that,  and  that  is  the  constmetaon  of  the  Ad 
which  I  adopt.  I  think  this  appeal  should  le 
allowed. 

Lopes,  L.J. — I  am  of  the  same  opinion.  T«> 
questions  have  been  raised,  the  first  being  wbetliff 
registration  is  necessary  as  a  condition  precedeit 
to  this  action  being  brought.  In  my  opinioo  it 
is  not,  and  I  am  satisfied  to  decide  that  npn 
the  true  construction  of  the  International  Copy- 
right Act  1886  taken  with  the  Conventi(m  of 
Berne  and  the  Order  in  Council  of  the  28th  Kor. 
1887.  With  reg;ard  to  what  was  said  as  totiie 
draft  only  of  the  convention  being  contemplated 
by  the  Act  of  1886,  I  think  that  it  is  ngt 
immaterial  to  observe  that  the  convention  itself 
is  set  out  in  a  schedule  to  the  Order  in  Comidl 
which  waa  made  after  the  Act  was  passed.  Id 
considering  whether  registration  is  necesaaiyor 
not,  I  think  there  is  no  need  to  go  into  the  old 
Copyright  Acts.  The  intention  of  the  L^islataie 
was  to  create  a  new  order  of  things  and  remoTC, 
as  Charles,  J.  said,  the  disabilities  attaching  to 
foi'eignei's  whose  works  come  into  this  countrj. 
Sect.  4,  sub-sect.  1,  of  the  Act,  provides  that  the 
provisions  of  the  International  Copyright  Acts  as 
to  registry  and  delivery  of  copies  of  works  shall 
only  apply  so  far  as  may  be  provided  by  the  Order 
in  Council.  The  Order  in  Council,  subsequestlj 
made,  contains  no  provision  with  regard  to  r^is- 
tratiou.  The  provisions  of  previous  Acts,  there- 
fore, do  not  apply,  and  that  disposes  of  the 
question  as  to  the  necessity  of  registration.  The 
second  question  is,  what  is  the  country  of  origin  of 
this  picture  ?  It  is  said  on  the  one  hand  that  ilie 
country  of  ori^n  is  Italy,  because  that  is  the 
country  where  it  was  painted.  It  ia  said  that 
"produced  "  means  "  made  "  and  not  "  published" 
On  the  other  hand  it  is  said  that  Germany  is  the 
country  of  origin  because  it  was  published  there- 
Now,  by  ai-t.  2  of  the  convention  it  is  provided  as 
follows :  [His  Lordship  read  it.]  The  word 
"  produced  "  is  not  used  there  at  all,  it  is  only 
used  in  the  Act  of  Parliament  and  in  the  Order 
in  Council.  It  is  defined  in  sect.  11  of  the  Act  as 
meaning,  "as  the  case  requires,  published,  or 
made,  or  performed,  or  represented.  The  words 
"  as  the  case  requires  "  refer  to  the  Convention  of 
Berne,  and  the  result,  in  my  opinion,  is  that 
"  publiahed  "  is  the  word  which  is  to  be  applied  h> 
the  picture  which  is  the  subject  of  this  action.  I 
agree  that  this  appeal  should  be  allowed. 

BiOBT,  L.J. — ^In  my  judgment  there  are  only 
two  questions  involved  in  this  appeal.     The  first 
of  them  is  the  oonsti-uction  of  tne  Intematitnal 
GoOTright  Act  1886  with  regard  to  the  meaning 
of  the  word  "  produced."    That  word  ia  not  to  he 
found  in  the  Convention  of  Berne.  Supposing  that 
publication  onlv  was  being  dealt  with,  the  natnial 
word  to  have  been  used  in  the  Act  would  have 
been  "  published."    But  that  Act  was  intended  to 
apply  to  other  cases  than  those  of  publication  >» 
any  ordinary  sense   of   the  word,  and  therefore 
the  Le^slature  used  a  wider  word  than  "pnh- 
lished,"  and  chose  a  word  which  has  not  got  any 
exact     legal     meaning,    and    which     therefoR 
required  interpretation  in  the  statute  in  which  it 
was  being  used.    Beading  the  words  of  the  int^- 
pretation  clause  literally,  there  is  no  doubt,  in 
my  mind,  that  "production"  includes  "publica- 
tion" of  everything  that  can  be  publidied.  I 
cannot  doubt  uiat,  independently  of  the  Conven- 
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tion  of  Berne,  works  of  art  suoh  as  paintings  are 
capable  of  behig  published  as  well  as  being  made, 
and.  that  fact  is  clearly  recognised  by  the  convan. 
lion.    Bat  it  is  argued  that  sect.  11  ought  to  be 
°  construed  reddendo  singula  singulis,  and,  because 
some  of  the  words  there  used  are  not  applicable  to 
some  of  the  subjects  being  d«ilt  with,  such  as 
'  "  performance  "  and  "  representation,"  therefore 
tiie  -words  are  to  be  separated,  and  it  is  suggested 
that  "published"  should  be  limited  to  Uteraiy 
.  ■^orka,  and  that  "  made "  should  be  limited  to 
artistac  works,  such  as  painting  and  sculpture.    I 
.  <lo  not  so  read  the  section.    I  think  that  the 
oollateral  arguments  used    in  support    of   that 
contention  were  really  aj^^ainst  it.    For  instance, 
it  was  said  that  the  word  "  author  "  applies  only 
to  a  literary  work.      But  the  statute  says   the 
•contrary  in  plain  words,  for,  in  sect.  11,  "author  " 
is  defined  to  mean  "  the  author,  inventor,  designer, 
engraver,  or  maker  of  any  literary  or  artistic 
work."      The     word     "author"    is,    therefore, 
expressly  applicable  to  the  maker  of  an  artistic 
work.      I  consider,  therefore,  that,  with  i-eference 
to    a    picture,    the    word    "produced"    means 
"  published."    It  is  true  that  the  actual  conven- 
tion was  not  signed  till  after  the  passing  of  the 
Act ;  but  the  Act  was,  in  fact,  passed  in  order  to 
enable  Her  Majesty  to  accede  to  the  convention, 
not,  perhaps,  hterally  in  the  form  of  the  draft 
which  had  been  already  informally  agreed  to,  but 
to  its  effect  and  purport.    Now,  as  to  the  question 
of  the  necessity  of  registration  in  this  country  as 
a,  condition  precedent  to  an  action  of  this  kind 
being  brought.    There  is  some  complication  of 
Acts,  earlier  ones  being  incorporated  with  later 
ones,  but  the  effect  of  sect.  4  of  the  Act  of  1886, 
which  is  the  governing  section  in  this  matter, 
seems  to  me  to  be  reasonably  plain.    The  section 
speaks  of  an  Order  in  Council  "  under  the  Inter- 
national Copyright  Acts."    By  the  second  part  of 
the  first  schedule  to  the  Act  sect.  12  of  the  Copy- 
right Act  of  1862  is  included  imder  the  heading 
of  "International    Copyright   Acts,"  and   that 
section   includes   the    provisions  of   the   Inter- 
national Copyright  Act  1844,  so  as  to  make  them 
a  part  of  the  Act  of  1862.    Therefore,  sect.  4 
deals  with  the  provisions  of  the  Act  of  1844  as 
incorporated  in  the  Act  of  1862.    Looking  now  at 
sect.  4  of  the  Act  of  1886,  the  question  is,  whether 
any  provision  for  registration  in  this  country  can 
possibly  survive  it  unless  something  has  been 
provided  for  by  an  Order  in  Council  ¥    I  think  it 
cannot.    Moreover,  I  do  not  see  how  any  pro- 
visions as  to  registration  in  a  merely  municipal 
copyright  Act  can  apply  to  international  copy- 
right.   It  is  only  by  an  Act  applicable  to  inter- 
national copyright  that  the  duty  of  registration  in 
this  countnr  can  be  enforced  upon  foreigners. 
With  regard  to  the  judgment  of  Stirling,  J.  in  Fish- 
hum  V.  Hollingshead  {ubi  sup.),  the  opinion  given 
thereby  that  learned  judge  upon  the  question  of  the 
necessity  of  registration,  he  expressly  states  to  be 
only  an  opinion,  and  he  reserves  to  himself  full 
UbOT^  to  reconsider  the  point,  so  that  it  cannot 
be  tuen  as  a  final  decision  by  him.    He  makes  a 
distinction,  which  is  perfectiy  sound,  between  the 
Intematiinial  Copyright  Act  and  the  Copyright 
Acts,  hut  I  think  he  has  not  drawn  the  une 
properly.    The  Privy  Council  have,  I  daresay  very 
irisely,  refrained  from  making  any  provision  as  to 
re^listratioii,  and  therefore  I  think  that,  under 
this  International  Copyright  Aot  1886,  no  terms 


as  to  registration  in  this  country  exist.     I  agree 
that  the  appeal  should  be  allowed. 

Appeal  allowed. 

Solicitor  for  the  plaintiff,  Herbert  Benhoiteh. 

Solicitor    for  the   defendant,  Cecil    Urquhart 
Fisher. 


Thursday,  Dee.  6, 1894. 
(Before  Lord  Eshek,  M.B.,  Lopes  and 
BlOBY,  L.JJ.) 
Geat  v.  Babtholohew.  (a) 
appeal  from  the  queen's  bench  diyisioit. 
Practice — Payment  of  money  into  eowrt — Verdict 
for  sum  less  than  that  paid  into  court — Power  of 
judge  to  order  halanee  to  he  paid  to  the  defendant 
—Order  XXII.,  r.  5. 
Order  XXII.,  r.  5,  provides  thai  when  the  liabUHy 
of  the  defendant,  in  respect  of  the  claim  or  cause 
of  action   in   satisfaeiion  of  which  payment 
into  court  is  made,  is  not  denied  in  the  defence, 
the  money  jmid  into  court  shall  he  jMiid  out  to 
the  plaintiff  "  unless  the  court  or  judge  shall 
otherwise  order." 
In  an  action  of  slander,  the  defendant  paid  money 
into  court,  and  his  liability  was  not  denied  in 
the  defence.    At  the  trial  the  jury  gave  a  verdict 
for  the  plaintiff  for  one  farthing.    The  judge 
ordered  that  amount  to  be  paid  out  of  court  to 
the  plaintiff  and  the  bdlafnce  to  be  paid  out  to  the 
defendant. 
Held,  thai  the  judge  had  power  to  nuike  the  order. 
Dunn  V.  The  Devon  and  Exeter  Constitutional 
Newspaper  Company  (70  L.  T.  Sep.  593;  63 
L.  J.  342,  Q.  B.)  distinguished. 
This  was  an  appeal  from  an  order  of  Hawkins,  J., 
after  the  trial  of  the  action  with  a  jury. 

The  action  was  for  slander,  and  the  defendant 
paid  51.  into  court  in  satisfaction  of  the  plaintiff's 
claim,  his  liability  not  being  denied  in  the 
defence. 

At  the  trial  of  the  action  before  Hawkins,  J. 
with  a  jury,  the  jury  found  a  verdict  for  the 
plaintiff  for  one  fartiiing.  The  learned  judge 
gave  judgment  for  the  d^endant  with  costs,  and 
ordered  that  out  of  the  money  paid  into  court  one 
farthing  should  be  paid  to  the  plaintiff  and  the 
balance  should  be  paid  to  the  defendant. 
Against  this  order  the  plaintiff  appealed. 
By  Order  XXII.,  r.  5  (b),  it  is  provided  as 
follows : 

When  the  liabilitjr  of  the  defendant,  in  respect  of  the 
claim  or  cause  of  action  in  satisfaction  of  which  the 
payment  into  oourt  is  mode,  is  not  denied  in  the  defence, 
the  money  paid  into  court  shall  be  paid  ont  to  the 
plaintiff  on  his  request,  or  to  hia  solicitor  on  the 
pUuntiff's  written  authority,  unless  the  court  or  »  judge 
shall  otherwiae  order. 

W.  H.  Nash  for  the  plaintiff. — ^The  judge  had 
no  jurisdiction  to  maxe  such  an  order.  The 
plaintiff  is  entitled  to  an  order  for  payment  out  to 
him  of  the  whole  of  the  51. : 

Dunn  V.  The  Devon  and  Eteeter  Comtitutwmal 
Neiofpapsr  Company,  70  L.  T.  Bep.  593;  63 
L.J.  342,  Q.  B. 

He  referred  to  Order  XXII.,  x-  22. 

Leslie,  for  the  defendant,  relied  on  Order  XXII., 
r.  6. 

(a)  Baportad  hf  B.  Hanlst  Shub,  Eeq.,  Barri(tar'«t-Law. 
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NcMh  in  Tcpljr. — ^The  judge's  odIt  power  is  to 
reatnin thepiaintiff  from  wdsf;  the  money  out. 
Order  XXII.,  r.  5,mn«tbe  read  in  connection  with 
role  44  of  ib»  Supreme  Coart  Fonda  Bnles  1886. 
This  is  not  a  qneation  of  costs  or  a  question  for 
tlie  discretion  of  the  judge.  It  is  a  qnestion  as  to 
whose  property  is  the  money  that  has  been  paid 
in  by  the  defendant  nnder  Order  XXII.,  r.  1,  in 
aatinaction  of  the  plaintiff's  claim  and  admitting 
his  liability  in  the  action. 

Lord  Ebhkb,  H.B.  —  With  regard  to  the 
judgment  of  Wills,  J.  in  Dunn  r.  The  Devon  and 
S*Ser  Con$tiiuiional  Newspaper  Company  (ubi 
•tip.),  I  win  only  say  that,  if  that  learned  judge 
was  lia^Iiwg  merely  with  Order  XXII.,  I  do  not 
agree  with  nis  decision.  Bale  22  of  Order  XXII. 
was  made  after  rule  5,  and  does  not  alter  that 
role  in  any  way.  Money  paid  into  court  by  a 
defendant  nnder  Order  XXII.  must  be  paid  out 
either  to  the  plaintiff  or  the  defendant,  and  rule  5 
provides  that  in  such  a  case  as  this  it  shall  be 
paid  to  the  i>laintifl!,  "  unless  the  court  or  a  judge 
shall  otherwise  order."  That  is  the  order  which 
the  judge  has  made  in  this  case.  The  rule  was 
passed  for  the  express  purpose  of  giving  power  to 
a  judge  under  certain  circumstances  of  dealing 
with  money  paid  into  court.  The  appeal  must  he 
dismissed. 

LoPKB,  L.J. — ^I  am  at  the  same  opinion.  Dunn 
T.  The  Devon  and  Exeter  Conitituiional  Newtpaper 
Company  (ubi  rop.)  is  distinguishable  from  the 
present  case,  because  there  tite  libel  was  published 
in  a  newspaper,  and  the  defendant  pleaded  that 
it  was  inserted  without  actual  malice  and  without 

CBS  negligence,  and  that  a  full  apology  had 
D  insertM  in  the  newspaper,  and  501.  ha^l  been 
paid  into  court  by  way  of  amends.  Whether 
that  decision  can  be  supported  or  not  is  a  question 
not  now  before  us,  for  the  judgment  was  not 
founded  upon  the  rules  and  orders  of  the  court, 
but  on  the  effect  of  payment  into  court  under 
6  &  7  Yict.  c.  96,  s.  2.  That  section  refers  to  the 
rules  and  regulations  to  which  money  so  paid  in 
is  to  be  subject.  In  the  present  case  the  question 
depends  on  Order  XXII.,  r.  5,  which  provides  that, 
when  the  liability  of  the  defendant  is  not  denied 
in  tiie  defence,  tiie  money  paid  into  court  shall  be 
paid  out  to  the  plaintiff,  "  unless  the  court  or  a 
judge  shall  otherwise  order."  Here  the  money 
was  paid  in  in  full  satis&otion  of  the  plaintiff's 
cause  of  action,  and  comes  within  the  very  words 
of  rule  5.  The  object  of  the  rule  is  to  give  a 
judge  power  to  prevent  the  money  being  paid  to 
the  plaintiff  if  ne  should  think  fit.  I  Uiink  the 
appeal  fails. 

BiOBT,  L.J. — ^I  am  of  the  same  opinion.  The 
only  question  is  as  to  the  meaning  of  the  words 
"unless  the  court  or  a  judge  shall  otherwise 
order,"  in  Order  XXII.,  r.  5.  It  was  argued  that 
the  judge  had  no  power  to  order  the  money  paid 
in  to  be  paid  out  to  the  defendant,  but  only  to 
restrain  the  plaintiff  from  taking  it  out.  I  think 
no  injustice  nas  been  caused  here  by  the  order 
which  the  learned  judge  made,  and  the  order  was 
quite  in  accordance  with  the  words  of  the  rule. 

Appeal  ditmiated. 

Solicitor  for  the  plaintiff,  H.  Percy  Beeher. 

Solidtora  for  the  defendant,  Banger,  Burton, 
»adFrott. 


Tueeday,  Dee.  18, 1894. 

(Before   Lord   Eshr,   K.B.,    liOPXs  lai 
BlQBT,  L.JJ.) 
The  Tkstbt  of  the  Pabmh  of  St.  liASTD-n. 
THE-FiEUM  V.  Bird,  (a) 

APPEAL  FKOM  THE  QUEEH's  BESCH  DITUnH. 

Meiropolie — Drainage — Covered  <treade  cfAimr- 
Drain  down  the  centred  pattage — "  One  dnUo) 
only" — "Premisee  within  the  same  eurtHtfi' 
—  "  Drain  "  —  "  Sewer  "  —  Xetropolit  Maaaft- 
meni  Act  1855  (18  &  19  Viet.  e.  1^),  s.  250. 
The  Lowther  Arcade,  Strand,   eonsitta  of  twetif- 
five  hoiuet  and  shops,    let    to  various  teaaMb. 
which  are  built  in  two  rows,  one  oi»  each  tide  <f 
a  passage  which  is  used  in   common  by  titm 
occupying  (&«  housea,  such  use  being  esavaiial  to 
the  enjoyment  of  each  of  the  houses.  Tkepassoft 
is  covered  in  hiy  a  roof,  and  has  a  ^ate  at  «ael 
end,  which  is  closed  to  the  publie  at  ntgkt.  Dan 
the  passage  runs  a  drain,  whiek  ia  used  at  a 
common  drain  by  aU  the  houses  in  the  Arteii. 
By  sect.  250  of  the  Metropolis  Management  Ad 
1^  the  word  "  drain  "  t»  that  Act  means  tmf 
drain  used  for  the  drainage  of  "  one  bvUiiaf 
only  "  or  "premises  within  the  same  eurtiUgt, 
and  the  Wirt-d  "  sewer"  includes  sewers  and  draim 
of  every  deserij^tion  except  drains  to  whiek  fkt 
word  "  drain  "  interpretMl  aa  aforeaaid  apfUes. 
Held  {affirming  the  judgment  of  the  Queen's  BeaA 
Division,  ante,  jp.  432),  that  the  Lowther  Artak 
is  not  "  one  building  only  "  nor  "premises  wi&ia 
the    same  curtilage "    within    the  meaning  ^ 
sect.  250,  and  that  therefore  the  drain  doves  fie 
central  passage  is  not  a  "  drain  "  but  a  "sever" 
within  the  meaning  of  the  Metropolis  Manage- 
ment Act  1855. 
This  was  an  appeal  from  a  judgment  of  the 
Queen's  Bench  Division  (Mathew  and  Xennedj, 
JJ.)  upon  a  special  case  stated  by  the  parties  U> 
the  action  for  the  opinion  of  the  court  upon  tlie 
questions  of  law  arising  therein. 

The  defendant  for  the  purposes  of  the  present 
special  case  is  to  be  deemed  the  owner  of  the 
Lowther  Arcade,  Strand,  and  the  question  for  the 
opinion  of  the  court  was,  whether  the  central 
drainage  arrangement  of  the  Lowther  Arcade  is  » 
"drain"  within  the  meaning  of  the  Metropolis 
Management  Act  1855  in  resect  of  the  repair  and 
maintenance  of  which  the  owner  is  liable,  or  a 
"  sewer  "  in  respect  of  the  repair  and  maintenaDce 
of  which  the  vestry  is  liable. 

By  the  Metropolis  Management  Act  1855  (18  it 
19  Vict.  c.  120),  s.  250,  it  is  provided  as  follows: 

The  word  ".  drain  "  shall  mean  and  inelnde  u;  dnis 
of  and  used  for  the  drainage  of  one  boildmg  only  <* 
premiaes  within  the  same  oortilage,  and  made  mertlj  {<f 
the  purpose  of  oommnnioating  with  a  cesspool  or  otter 
like  reoeptaole  for  drainage  or  with  a  aewer  into  wUA 
the  drainage  of  two  or  more  buildings  or  pramiMS 
ooonpied  by  different  persons  ia  conveyed  .  .  ■  s™ 
the  word  "  aewer  "  shall  mean  and  inolnde  sewen  •»> 
drains  of  every  description,  except  dnina  to  whiek  ^ 
word  "  drain  "  interpreted  aa  aforesaid  applies. 

The  Lowther  Arcade  is  a  passage  arched  ov^ 
by  a  common  roof  with  a  range  of  houses  and 
shops,  and  was  constructed,  drained,  and  applw 
to  its  present  uses  before  the  1st  Jan.  1856.  Tbe 
houses  and  shops  within  the  Arcade  ^  J*^ 
proached  by  the  passage  aforesaid,  which  is  "s^ 

(a)  Beported  by  E.  VHM.tr  BmXE,  Eaq.,  BBTia««F«t-l«K 
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in  oommon  by  those  occnpying  the  said  hoasea 
axid  ehopB,  and  the  nae  of  the  eame  is  essential 
to  tlie  enjoyment  of  each  and  every  of  the  said 
lioxises  and  shops,  and  must  be  passed  along  by  all 
people  reaortang  thither.  There  are  tweniy-fiTe 
nouses  and  shops  in  the  Arcade,  and  these  are  let 
to  eighteen  difrarent  occupiers  on  leases  or  agree- 
TXiente.  At  each  end  of  the  passage  there  are 
gates  and  doors  enabling  the  passage  to  be  closed. 
vVhen  these  are  dosed  were  is  no  access  by  ttie 
pnlalic  to  the  Arcade.  They  are  closed  ereiy 
evening  and  the  whole  of  every  Sunday  throughout 
the  year.  The  passage  giving  access  to  the  houses 
and  shops  is  wholly  on  uie  property  of  the  owner 
and.  there  is  no  public  right  ot  way  over  the 
passage,  which  was  constructed  and  has  been 
maintained,  paved,  and  lighted,  by  the  owner  and 
hispredecessors  in  title. 

ifae  central  drainage  arrangement  of  the  Arcade, 
'which  was  the  subject  of  this  action,  is  a  drain 
mnning  down  the  centre  of  the  passage  and 
rec^ving  in  its  course  the  drainage  ca  the  nouses 
and  shops  forming  the  Arcade. 

The  Queen's  Bench  Division  held  that  this 
drain  was  a  "  sewer  "  within  the  meaning  of  the 
Metropolis  Management  Act  1855,  and  that  con- 
sequently the  vestry  was  liable  to  keep  it  in 
repair :    (ante  p.  432.) 

The  westry  appealed. 

Finlay,  Q.O.  (T.  Seven  with  him)  for  the  vestry. 
—The  drain  in  question  is  a  "  drain  "  within  the 
mnaning  of  the  Act.  The  Lowther  Arcade  is  "  one 
building  only,"  or,  if  not,  it  is  submitted  that  it  is 
"  premises  within  the  same  curtilage."  This 
passage  is  none  the  less  a  curtilage  beicause  it  is 
enjoyed  by  several  houses.  It  is  a  curtilage 
within  the  explanation  of  that  term  given  by 
Oiffard,  V.C.  in  Marton  v.  The  London,  Chatham, 
and  Dover  EaUway  Company  (18  L.  T.  Hep.  317 ; 
L.  Rep.  6  Eq.  101),  citing Xord  Orosvenor  v.  JSamp- 
ttead  Junction  BaUway  Company  (1  De  G.  &  J. 
446).  A  causeway  or  yard  between  two  blocks  of 
buildings  has  been  recently  held  to  be  the  curtilage 
of  those  premises : 

PUbrow  V.  Th»  Yettry  of  St.  Leonard's,  Shoreditch, 
ante,  p.  697 ;  (1895)  1  Q.  B.  33. 

&OPEB,  L.J. — ^In  Sheppard's  Touchstone,  at 
a  curtilage  is  said  to  be  a  "  little  garden,  ;^ 
field  or  piece  of  void  ground,  lying  near  and 
belonging  to  the  messuage  and  houses  adjoining  to 
the  dwelBng-house,  and  the  close  upon  which  the 
dweUing-hoose  is  built,  at  the  most."] 

Lawton  Walton,  Q.C.  {Macmorran  with  him)  for 
the  defendant. — Each  house  is  a  complete  dwelling 
in  itself  held  upon  a  separate  lease,  and  the  Arcade 
cannot  be  possibly  considered  as  "  one  building 
only."  There  is  in  fact  no  difference  between  the 
Arcade  and  an  ordinary  street  except  that  the 
pavement  in  this  case  has  a  roof  over  it.  [He  was 
stopped.] 

Finlay  replied. 

Lord  EsHEB,  M.R. — It  seems  to  me  absolutely 
impoggible  to  say  that  this  Arcade,  which  consists 
of  several  houses  occupied  on  leases  by  various 
tenants  and  used  as  shops  with  an  open  passage 
between  the  two  rows,  can  fairly  be  called  "  one 
bnildii^  only."  Then  it  was  ar^ed  that  they  are 
"premiges  within  the  same  curtilage ; "  the  curti- 
^^e  being  said  to  be  the  passage  in  front  of  the 
iMipR.    1  can  only  say  that  I  disagree  entirely 


with  that  argument,  and    this  appeal    mnst  be 
dismissed. 

Lopes,  L.J. — The  question  is  whether  the  drain 
under  this  passage  is  a  "drain"  or  a  "sewer" 
within  the  definition  of  those  words  in  sect.  250 
of  the  Metropolis  Management  Act  1855.  I  agree 
that  the  Lowther  Arcade  cannot  possibly  be  con- 
ndered  as  "one  building  onl^."  I  am  equally 
clear  that  it  cannot  be  described  as  "premises 
within  the  same  curtilage,"  since  it  consists  of 
seraiute  houses  let  on  kases  or  agreements  to 
different  tenants.    The  appeal  must  oe  dismissed. 

RiOBY,  L.J. — I  agree.  This  is  a  question  as  to 
the  drainage  of  twenty-five  houses  inhabited  by 
different  tenants.  How  can  they  possibly  be  con- 
sidered  as  one  building  only  P  Neither  are  the^, 
because  a  passage  runs  in  front  of  them,  within 
the  same  curtilage.  None  of  the  houses  are  in 
the  Arcade.  The  Arcade  is  the  covered  passage. 
The  houses  front  the  passage,  but  none  of  them 
are  in  it.  It  is  obvious  that  they  are  not  within 
the  same  curtilage. 

Lord  EsHBB. — I  wish  to  add  that  we  have  given 
judgment  on  the  consideration  of  merely  sect.  250 
of  the  Metropolis  Management  Act  1855. 

Appeal  dismiteed. 

Solicitors  for  the  plaintifls,  Fladgates. 

Solicitors  for  the  defendant,  ahepheard  and 
Bird. 


Tuesday,  Dee.  18, 1894. 

(Before  Lord  Esheb,  M.B.,  LoPBS  and 

RiOBT,  L.JJ.) 

May  and  anotheb  c.  Lane,  (a) 

APPEAL  FBOM  THE  (^UEEN'S  BBNCH  DIVISION. 

Chose  in  action  —  Promise  to  lend  money  — - 
Assignment— Judicature  Act  1873  (36  *  37  Vief. 
e.  66),  8.  25,  sub-seet  6. 

The  owner  of  a  piece  of  land  covenanted  with  a 
builder  for  the  erection  of  houses  thereon,  the 
huHder  to  be  entitled  to  long  leases  of  the  houses 
when  built.  While  the  work  toa«  being  carried 
out,  arid  in  order  to  assist  the  builder  in  finish- 
ing it,  the  owner  verbally  agreed  to  lend  the 
builder  2502.  on  each  pair  of  houses  in  small 
sums  from  time  to  time.  The  builder  afterwards 
made  an  assignment  in  writing  to  the  plaintiffs 
of  502.  out  of  the  money  due  or  to  become  dvs 
from,  the  owner  to  himself.  In  an  action  by  the 
assignees  against  the  owner  upon  this  assign- 
ment: 

Held,  that  as  there  was  no  eonsideration  for  the 
agreement  to  lend,  there  was  nothing  thai  could 
be  assigned,  and  the  action  must  fail. 

Held  also,  that,  if  the  agreement  to  lend  had  been 
a  binding  one,  such  an  agreement,  being  enforce- 
able only  by  an  action  at  comnum  law  for 
damages,  would  not  have  been  assignable  under 
sect.  25,  sub'seet.  6,  of  the  Judicature  Act  1873. 

This  was  an  appeal  from  a  judgment  of  the 

Queen's  Bench  Division  (Mathewand  Oharles,  JJ.) 

reversing  a  decision  of  the  County  Court  judge  at 

Bournemouth. 

The  action  was  brought  to  recover  the  sum  of 

502.  under  the  following  circumstances  : — 
The  defendant  owned  land  at  Bournemouth, 

and  covenanted  with  a  firm  of  builders  that  they 

(a)  Beported  by  E.  UA.HLIY  Smith,  Esq.,  BuTiater«t.Law. 
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•hotild  oonBtruot  honsea  on  this  land,  and  that  he 
would  grant  them  long  leases  of  such  houses  when 
complied. 

The  work  of  building  them  commenced,  but  the 
builders,  ^^tl<^iTlg  themselves  in  difficulties,  came  to 
a  verbal  arrangement  with  the  defendant,  whereby 
he  agreed  to  make  advances  to  them  on  the 
houses,  in  small  sums  from  time  to  time,  amount- 
inff  in  all  to  2501.  on  each  pair  of  semi-detached 
villas. 

SubsequentlT,  the  bnilders  gave  to  the  plaintiffs 
a  document,  addieased  by  them  to  the  defendant, 
which  was  in  these  words  : 

We  do  heraby  anthoriae,  order,  and  requeet  you  to  pay 
to  Measn.  May  and  HasseU  the  lum  of  501.  ont  of  the 
numeyt  dne  or  to  become  due  from  yon  to  ns  on  the 
bnilduitrs  we  ate  erecting  on  plot  16,  and  their  reoeipt 
for  the  same  ahall  be  a  good  discharge. 

The  plaintiffs  ^ve  the  defendant  express  notice 
in  writing  of  this  document.  In  an  action  for 
the  501.  referred  to  in  the  document,  the  County 
Conrt  judge  held  that  no  debt  was  due  from  the 
d^endant  to  the  bnilders,  tliat  there  was  nothing 
more  than  a  general  contract  to  lend,  and  he  gave 
judgment  for  tiie  defendant. 

Upon  the  plaintiffs'  appeal  the  Queen's  Bench 
Division  (Mathew  and  Charles,  JJ.)  reversed  the 
decision  of  the  County  Court  judge,  and  gave 
judgment  for  the  plaintiff  for  502. 

The  defendant  appealed. 

/.  Alderson  Foote  for  the  defendant. — ^The  only 
question  is,  whether  there  was  anything  to  assign. 
First,  there  was  nothing  more  than  a  mere  promise 
to  lend;  and,  secondly,  if  there  was  a  oinding 
«ontraci^  the  money  agreed  to  be  lent  could  never 
have  been  sued  for  Dy  the  builder,  who  could 
only  have  brought  an  action  for  damages  for  the 
breach.  It  has  been  held  that  a  mere  agreement 
to  make  a  loan  is  not  assignable : 

The  Weitem  Waggon  and  Property  Company  v. 
Wett,  66  L.  T.  Bep.  402 ;  (1892)  2  Ch.  271. 
Briee  v.  Bannitter  (38  L.  T.  Bep.  739 ;  3  Q.  B. 
Div.  569)  is  distinguishable.  There  was  in  that 
case  an  assignment  of  that  which,  when  ascer- 
tained, became  a  debt;  in  Uiis  case  there  is  no 
debt. 

Brook  Little  for  the  plaintiff. — Briee  v.  Bannis- 
ter is  in  point  here.  Any  legal  chose  in,  action 
can  be  now  assigned  under  sect.  25  of  the  Judi* 
oature  Act.  The  plaintiff  is  not  bound  to  prove 
a  debt ;  any  right  of  action  may  be  assignee! 

Lord  EsHEK,  MJt.  —  This  action  has  been 
brought  on  the  allegation  that  the  defendant  was 
in  debt  to  a  firm  of  builders,  who  assigned  the 
debt  to  the  plaintiff.  The  defendant  was  owner 
of  a  piece  of  land,  and  contracted  with  the 
builders  that  they  should  erect  houses  on  the 
land,  and  should  then  be  granted  leases  of  them. 
Afterwards  the  landowner  agreed  to  lend  the 
builders  250{.,  in  small  sums  from  time  to  time, 
ao  that  they  might  he  enabled  to  carry  ont 
their  contract.  I  take  it  that  the  d^endant  said 
he  would  lend  the  builders  the  money,  but  that 
did  not  create  a  debt  from  him  to  them.  I  think 
there  was  no  consideration  for  the  promise  to 
lend ;  but,  supposing  that  there  was,  and  a  binding 
contract  was  made,  what  would  be  the  result  F  A 
breach  would  merely  be  gi-ound  for  an  action  of 
damages.  It  seems  to  me  that  the  judges  in  the 
Divisional  Court  have  mistaken  the  case.  I  think 
the  appeal  must  be  allowed. 


LoPKS,  L  J'. — I  am  of  the  same  opinion.  Sm- 
posing  that  there  was  a  binding  contract  \ijw 
defendant  to  lend  money  to  the  builders,  tkn 
was  nothing  more  than  that,  and  no  deU  ni 
contracted.  As  there  was  no  debt  iheit  w 
nothing  to  assign,  and  the  pl&intifEs  must  CuL  I 
agree  with  the  Coonty  Court  judge,  and  tte 
appeal  must  be  allowed. 

BiGBY,  L.J. — I  agree,  and  in  my  opinion  that 
was  nothing  that  could  be  assigned.  We  hsn 
been  referred  to  the  Judicature  Act,  sect  2, 
tub- sect.  6  of  which  deals  with  absolute  asagn- 
ments  in  writing  "of  any  debt  or  other  1^ 
ehose  in  action,"  and  it  was  said  that  the  subject 
of  this  "  assignment,"  as  it  is  called,  wUch  at  the 
best  was  only  a  cause  of  action,  is  a  "ekott  » 
action"  witbiin  that  section.  That  expressiaa 
means  a  thing  not  in  possession  which  can  le 
sued  for.  The  Judicative  Act  wbjb  never  meut 
to  include  in  it  every  cause  of  action,  such  aa,  for 
instance,  for  an  assault.  If  that  were  so,  HtB  hw 
of  champerty  and  maintenance  would  be  shaken. 
No  such  enormous  change  in  the  law  has  been 
made  by  this  section.  ^^^^  ^j^,^ 

Solicitors  for  the  plaintilb.  Peaeoek  ind 
Goddard,  for  Trevanion,  CwrHt,  and  JtMBe). 
Bournemouth. 

Solicitors  for  the  defendant.  Prior,  Civrei, 
and  Adanu,  for  H.  S.  Diekinton,  Poole. 


Tueeday,  Feh.  1. 

(Before  Lord  Esheb,  H.It.,  Lindlbt  and  Biost- 
L.JJ.) 

The  Bona,  (a) 

APPEAL  FROM  THK  ADMIKALTT  DIVISION. 

Marine  insurance — General  average — Strandti 
vestel — Extraordinary  use  of  engineM — CotUrOn- 
tionfor  extra  coal  consumed. 

By  a  policy  of  insurance  effected  by  the  plainiift 
tntk  the  defendants,  the  former  tnaured  the  kuB 
and  machinery  of  their  steamship  against  ordi- 
nary marine  ruks.  In  the  course^  her  voyage  i^ 
vessel  stranded,  and  was  eventually  got  offbymeav 
of  her  engines  and  by  lightening  the  shxp.  Ob  tki 
question  as  to  whether  the  defendants  were  iioW' 
to  contribute  pro  rata  in  genereU  average  « 
respect  of  the  coal  so  consumed  : 

Held  [affirming  the  President  {Sir  F.  Jeune),  tt«t 
as  there  had  been  an  abnormal  use  qf  the  engvMt 
iiohich  constituted  a  general  average  ad,  t^ff 
WMst  also  have  been  an  abnormal  conatnnptitniV 
coal,  and  the  shipoumers  were  therefore  enWW 
to  general  average  contribution  in  retptd  tt<i^ 
of- 

This  was  an  appeal  from  a  decision  of  the  Fiw- 

dent  (Sir  F.  H.  Jeune),  reported  71  L.  T.  Bep.  551. 
The  defendants  appealed. 
Joseph  WalUm,  Q.C.  and  Carver  for  the  appd- 

lants. 

Sir  Richard  Webster,   Q.C.  and    JBoIman  for 

the  respondents. 

Lord  Ebhes,  M.B. — The  question  here,  m  ^ 

understand  it,  is  confined  to  the  matter  of  ^ 

coals,  but  I  agree  that  the  point  as  to  vbetlwr 

(a)  BeporUd  b7  Bi,S[L  CBCMr,  Eaq.,  Bui1iter«t-U*. 
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these  coals  were  used  under  circumstances  which 
enable  the  shipmaster  to  demand  an  average 
oontaibution  must  depend  upon  what  they  were 
Tiaed  for,  and  how  they  were  used.  I  think  if  they 
'were  used  for  the  purpose  of  moving  the  engines 
in  such  a  way  and  under  such  conditions  that  any 
damage  to  the  engines  would  be  the  subject  matter 
of  general  contribaiion,  that  then  the  coals  used 
as  a  part  of  the  manceuvre  would  be  in  the  same 

Sosition  as  the    engines.      The  case,  therefore, 
epends,  as  has  been  admitted  over  and  over  again 
on  both  sides,  upon  whether  the  use  of  the  engines 
in  this  case  was  the  normal  or  ordinary  mode  of 
using  them  under  usual  circumstances,  or  whether 
the  engines  were  iiaed  not  only  under   unusual 
circumstances,  but  in  an  unusual  and  abnormal 
manner.    Here  we  must  first  consider  what  are 
the  conditions  under  which  either  the  ship-owner 
or  the  cargo-owner  can  demand  a  general  average 
contribution.    It  is  better  to  confine  oneself  to 
the  case  of  the  shipowner,  because  that  is  the  case 
before  us.    The  snipowner,  if  he  insists  that  the 
oaigo-owner  is  bound  to  contribute  in  general 
average,  must  show  that  the  ship  has  been  in  some 
way  injured,  that  the  ship  and  cargo  were  both  in 
danger,  and  that  the  injury  to  the  ship  happened 
in  consequence  of  an  intentional  putting  her  into 
that  danger — an  intentional  putting  her  into  that 
danger  for  the  purpose  of  attempting  to  save  both 
ship  and  cargo.    Here  it  is  admitted  that  the  ship 
and  cargo  were  in  danger,  and  it  is  of  no  use, 
therefore,  to  argue  to  us  about  a  case  where  a  ship 
may  touch  a  sandbank  or  be  on  a  sandbank  with- 
out danger  to  ship  or  cargo.    A  ship  may  be  in 
that  condition,  and  then  we  main  circumstance 
on  which  to  raise  a  general  average  contribution 
does  not  exist;  but  here  it  is  not  only  that  tiie 
vessel  was  on  the  sand  or  bar,  but  she  was  so  fixed 
on  the  sand  that  both  ship  and  cargo  were  in 
imminent  danger.    Then  the  captain  of  the  ship 
is  there  to  do  what  he  ought  to  do  for  the  benefit 
of  both  shipowner  and  cargo-owner,  and  his  duty 
is  to  do  everything  that  he  can  do  or  think  of  to 
save  both  ship  and  cargo.      That  is  undoubted. 
The  ship  was  aground,  and  bo  far  ground  that 
she  had  been  there  for  four  days.     She  was  so 
far  aground  that  she  could  not  be  got  off  with- 
out some  extraordinary  efEort.    It  is  found  hero 
that  what  the  captain  did  he  did  with  the  intent 
to  endeavour  to  save  both  ship  and  cargo.      It 
really  is  not  disputed  that  he  was  intentionally 
ronning  a  great  risk.    He  was  attempting  inten- 
tionally to  do  what  he  knew  to  be  a  dangerous 
operation.    But  it  is  said  that  he  only  used  the 
snip  and  her  powers,  and  that  however  much  he 
did  that,  if  he  only  used  the  ship  and  her  powers 
in  the  ordinary  way  in  which  a   ship  and  her 
powers,  are  to  be  used,  then  it  cannot  be  brought 
within  the  doctrine  of  general  avei-^e.    I  agree 
to  that.      That   doctrine  wiU  solve  some  of  the 
cases  which  have  been  brought  before  us.    I  say 
clearly  that  I  am  not   going  to  attempt  to-day 
to  over-rule  anything.    I  am  going  to  deal  with 
the  case   of  a  ship  being  hard  and  fast  on  the 
ground.      That   is   not  we  normal  condition  of 
the  ship.      The  normal  condition  of  the  ship  is 
to  be— except  in  mud  harbours  —  afloat  in  the 
water.     She  was  hard  and  fast  on  the  ground. 
The  manoeuvre  which  this  captain  determined  to 
follow,  knowing  that  it  was  a  dangerous  manceuvre 
to  the   property  of   his  owners,  was  to  use  the 
engines  so  as  to  force  the  ship  off  tiie  ground. 


Is  that  a  normal  way  of  using  the  steam  engines 
on  board  the  ship.""  Mr.  Walton,  with  greab 
ingenuity,  as  might  be  expected,  talked  to  as  all 
aMut  the  screw,  and  he  said  the  screw  was  in 
the  water.  So  it  might  have  been,  but  the  enginea 
were  not.  It  was  not  the  screw  which  was  strained, 
but  the  engines.  The  engines  have  got  to  force 
themselves  round  so  as  to  turn  this  screw,  whilst 
the  ship,  instead  of  being  afloat,  and  therefore 
a  moving  mass,  is  hard  and  fast  on  the  ground. 
The  learned  judge  who  tried  this  case  has  come 
to  the  conclusion  that  if  you  use  engines  to  force 
a  ship  either  one  way  or  the  other  .when  she  is  hard, 
and  fast  on  the  ground,  that  is  not  a  way  of  using 
engines  in  the  maimer  in  which  they  were  made 
to  be  iised.  They  were  made  to  be  used  to  move 
the  ship  when  afloat,  and  not  when  on  the  ground. 
He  has  come  to  the  conclusion  that  to  use  the 
engines  when  the  ship  is  hard  aground  is  a  very 
excessive  and  abnormal  mode  of  using  the 
engines,  with  a  result  of  much  greater  danger  to 
the  en^nes  than  if  they  are  used  in  the  normal 
way.  Therefore,  that  is  not  using  the  ship  and 
her  equipment  in  the  ordinary  way,  It  is  putting 
them  to  an  abnormal  use,  intentionally,  Imowing 
the  risk,  for  the  purpose  of  saving  the  ship  and 
cargo  from  the  imminent  danger  in  which  they 
were.  It  seems  to  me  that  state  of  things,  taking 
them  altogether,  suppUes  all  the  conditions  which 
would,  if  the  engines  were  strained,  entitle  the 
owners  of  the  ship  to  say  that  they  intentionally 
put  their  engines  to  this  abnormal  risk  for  the 
purpose  of  attempting  to  save  the  ship  and  ca^o, 
and  that  by  doing  so  they  had  saved  them.  The 
coal  was  used  for  the  purpose  of  working  the 
engines  in  that  abnormal  way.  Coals,  in  being  so 
nsed  to  move  engines  in  that  abnormal  way,  were 
actually  used  in  that  abnormal  way,  and  therefore 
I  think  in  this  case  the  shipowner  was  entitled, 
under  the  circumstances,  to  general  avei-age  con- 
tribution. The  shipowner  is  bound  to  show  you 
that  the  ship  was  in  danger  of  being  lost,  both 
ship  and  cargo,  and  bound  to  show  you  that  what 
he  did  was  an  abnormal  use  of  the  means  he  had 
under  his  hands — an  abnormal  use  of  the  ship  and 
things  belonging  to  the  ship,  I  think  he  ha» 
done  that,  and  I  think,  therefore,  that  this  appeal 
must  be  dismissed,  and  the  judgment  of  the 
learned  judge  upheld, 

LiNDLET,  L.J, — I  think  that  this  case  is  a 
somewhat  difficult  one,  and  I  do  not  think  it  is 
covered  by  any  authority.  It  is  not  like  any  case 
which  is  in  tne  books,  so  far  as  I  know,  and  is 
certainly  not  like  any  of  those  which  are  con- 
stantly being  brought  before  us.  The  question  is. 
whether,  in  the  circumstances  of  this  case,  the 
defendants  are  liable  to  contribute  general  average 
in  respect  of  52  tons  of  coal  used  in  working  the 
eneines  for  the  purpose  of  getting  the  ship  ofE 
Gr^veston  Bar  P  I  look  upon  the  coals  as  accessory 
to  the  engines,  and  it  appears  to  me  that  the  real 
question  is  whether  there  was  an  extraordinary 
sacrifice  ?  I  think  there  was,  and  that  it  comes 
within  the  principle  laid  down  in  the  case  of 
Birkley  v.  Presgrave  (1  East,  229 ;  6  Rev.  Rep. 
256),  The  question  is,  what  is  an  extraordinary 
sacrifice  ?  It  has  been  contended  by  Mr.  Walton 
and  Mr.  Carver  that  as  a  matter  of  law  you 
cannot  sacrifice  anything  if  you  use  it  for  the 
purpose  for  which  it  is  intended.  I  doubt  that. 
Let  us  consider  the  position  of  affairs.  The 
printed  case  shows  that  this  ship  was  hard  and 
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fast  on  this  bar,  and  had  been  there  for  sereral 
days.  Was  there  anj  sacrifice  at  all  P  Was  there 
any  intentional  risk  ran  in  working  these  engines 
far  beyond  their  power  P  Certainly  there  was. 
And  toT  what  poiposeP  For  the  purpose  of 
assisting  the  ship  on  the  bar  where  she  was  stuck. 
Are  we  then  to  say  that  in  point  of  law  that  was 
not  an  extraordinary  sacrifice?  I  cannot  help 
thinking  that  when  we  look  at  the  view  taken  by 
business  men  to  ascertain  whether  this  is  an 
extraordinary  sacrifice  or  not,  it  shows  that  this  is 
a  sacrifice,  and  I  think  that  the  appeal  must  be 
dismissed. 

BiGBT,  L.J.-I  concur.        ^^^  dismissed. 

Solicitors :   Waltons,  Johnson,  Biihb,  and  What- 
ton  ;  Downing,  Holman,  and  Co. 


HIGH    COURT   OF  JUSTICE. 

OHAITCEET  DIVISION". 

Nov.  13  and  14, 1894. 

(Before  Ghittt,  J.) 

Sanouinetti  v.  Stccket's  Banking  Oomfany 

Limited,  (a) 

Bankruptcy  —  Priority  —  Equilabh  charges  of  life 

interest — Foreclosure —  Voluntary  settlement — 

"  Void  against    the  trustee  in    bankruptcy " — 

Bankruptcy  Act  1883  (46  &  47  Vict.  c.  52),  «.  47. 

A  bankrupt,  who  was  tenant  for  life  of  certain 
property,  had  executed  two  post-nupHal  settU- 
ments  of  his  life  interest  in  favour  of  his  wife 
and  children,  settling  by  the  first  5001.  and  by 
the  second  8002.,  a  year  upon  them,  during  life. 
He  subsequently  gave  to  ike  plaintiff  equitable 
charges  on  the  property  for  sutm  advanced  and 
interest. 
By  an  order  made  in  bankruptcy,  in  pursuance  of 
sect.  47  of  the  Baiikruptey  Act  18^,  on  the  ap- 
plication of  the  trustee  in  bankruptcy,  with  tne 
consent  of  the  parties  interested  under  the  settle- 
ments, and  by  way  of  com/promise,  it  was  declared 
that  the  setUem^nt  of  5002.  a  year  was  valid  (U 
against  the  trustee  in  bankruptcy ;  but  that  the 
settlement  of  8002.  a  year  was  void  as  against 
him.    In  a  foreclosure  action  brought  by  the 
plaintiff  to  enforce  his  charges,  the    question 
arose  as  to  whether  the  effect  of  the  operation  of 
this  order  was  to  vest  the  8002.  a  year  in  the 
trustee  in  bankruptcy  for  the  benefit  of  the  unse- 
cured creditors  in  priority  to  persons  claiming  to 
be  incumbrancers  outside  the  bankruptcy,  or  not. 
Held,  that  there  was  nothing  in  sect.  47  of  the 
Bankruptcy  Act  1883  which  gave  an  order  made 
under  it  the  effect  of  thus  vesting  the  property  in 
the  trustee  in  bankruptcy,  and  that  the  trustee 
failed  in  his  claim  for  priority  as  against  the 
plaintiff  m.ortgagee. 
A  TENANT  for  life  of  settled  property  executed 
two  Tolnntary  post-nuptial  settlements  in  Dec. 
1876  and  March  1883,  charging  his  life  interest 
with  annuities  of  5002.  and  8(X)2.  per  aimnm  re- 
spectively, in  favour  of  his  wife  and  children.    He 
subsequently  gave  the  plaintiff  equitable  charges 
on  his  life  interest. 

(ajReporwd  by  H.  M.    Chartsrs   MACPBBB80N,  Esq., 
B«TliUr'«t-Law. 


The  settlor  became  bankrupt  in  Feb.  1885,  wi&a 
two  years  after  the  date  of  the  second  settiieDieiit; 
and  by  an  order  made  in  bankruptcr  under 
sect.  47  of  the  Bankruptcy  Act  1883,  on  tibe  a;^- 
cation  of  the  trustee  in  bankruptcy,  it  ina,bj 
consent  of  the  parties  beneficially  interested  in 
the  settlements  and  by  way  of  comprotBiK, 
declared  that  the  settlement  of  1876  ahonld  atind 
as  valid,  but  that  of  1883  should  be  declared  Toid 
as  against  the  trustee  in  bankmptcy. 

The  plaintiff  having  brought  a  foredoniR 
action,  the  trustee  in  bankmptcy  claimed  on  behalf 
of  the  unsecured  creditors  to  be  entitled  totke 
benefit  of  the  second  settlement  in  priority  to  tbe 
plaintiff's  charge. 

Levett,  Q.C.  and  Oeorge  Henderson  tor  the 
plaintiff. — We  rely  on  the  analogous  cases  under 
theBillsof  Sale  Act: 

Ez  parte  Payne;  Be  Cross,  40  L.  T.  Bap.  296, Sfi; 

11  Ch.  Div.  539  ; 
Ex  parte  Blaiberg;  Re  Toomer,  49  L.T.  Bap.  IS; 
23  Ch.  DiT.  254. 
The  words  of  the  orders  do  not  veet  the  property 
in  the  trustee. 

Farwell,  Q.C.  and  Fossett  Lock  for  the  tnutae 
in  bankruptcy. — The  effect  of  the  order  is  to  tm* 
the  settled  property  in  the  trustee  as  far  as  neces- 
saiy  to  satisfy  the  unsecured  creditors  in  priority 
to  the  plaintiff. 

Kenyan  Parker  and  /.  W.  Baines  for  other 
parties. 

Ghittt,  J. — ^The  point  I  have  to  consider  is  the 
effect  of  the  bankruptcy  order  which  set  aaide  the 
second  settlement  as  against  the  trustee  in  bank- 
ruptcy.    To  that  order  the  present  plaintiff,  « 
mortgagee  and  a  secured  creditor  standing  outside 
the  bankruptcy  proceedings,  was  no  party,  and  it 
was,  as   far  as  ne   is  concerned,  roa  inter  alien 
acta.    This  order  was  admittedly  obtained  for  the 
benefit  of  the  trusted  in  bankruptcy  only,  and  wu 
made  by  consent  and  by  compromise,  as  an  em- 
bodiment of    an  agreement   made  between  t^ 
trustee  and    the    parties    beneficially  interested 
under  the  settlements.    The  defendant,  the  trostee 
in  bankruptcy,  says  that  the  settlement  is  declarM 
to  be  void  as  against  him  only,  and  theref ore_  it 
is  not  declared  void  as  against  the  present  plain- 
tiff.     That   is  a  correct  proposition ;    the  only 
person  who  gete  the  benent  of  the  order  is  the 
trustee  in  bankruptcy.     It  has  been  argued  on 
behalf  of  the  trustee  in  bankruptcy  that  he  ifl  > 
trustee  for  the  imsecured  creditore.    That  sg*"" 
is,  I  think,  a  correct  proposition.    The  mortg«g« 
stands  outside  the  bankmptcy.    He  may  come  in 
under  the  bankmptcy  subject  to  the  Pf  ▼«j™' 
which  relate  to  the  mortga!gees  coming  in.    Tm 
trustee  represents  the  general  body  of  unsecnred 
creditors,  and  this  avoiding  as  against  the  tm^ 
does  not  avoid  in  favour  of  the  mortgagee,  for 
whom  he  is  not  trastee.    But  that  leaves  open 
the  question  as  to  the  effect  of  the  order.   Tm 
defendant  is  claiming  the  benefit  of  it  as  agun" 
the  plaintiff,  and  it  is  argued  for  the  trustee  that 
the   settlement,  being    avoided  against  tim,  u 
avoided  for  the  benefit  of  the  general  body  « 
unsecured  creditors,  and  that  tiie  effect  of  this 
proceeding,  to  which  the  secured  creditors  "WJ 
not  parties,  has  been  to  rest  in  the  tnwtee^ 
property  which  purported  to  pass  by  the  ■ef*' 
ment,  which  settlement  the  court,  at  tJie  in»t»n* 
of  the  trustee,  have  declared  to  be  void  as  ag*""* 
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liim.    I  think  it  is  not  incorrect  to  state  that  the 
line  of  defence  is  that  the  trustee  is  endeavouring 
to   aet  up  as  against  the  plaintiff  mortgagee  a 
settlement  which   he  himself  had,  through  the 
action  of  the  court,  set  aside  so  far  as  relates  to 
him.     The  47th  section  of  the  Act  does  not  contain 
tbe  'word  "  fraud ;  "  and  it  is  not  necessary  to  saj 
"whether  the  trustee  has  obtained  the  order  against 
the  settlement  on  the  footing  of  its  bein^  fraudu- 
lent :  and  the  better  way  to  express  it  is  simply 
to  say  that  the  settlement  has  been  avoided  under 
this  section  as  against  the  trustee.    But  that  does 
not    enable  the  trustee  to  say  that  the  order, 
-coupled  with   the  47th   section  and   the   other 
sections  of  the  Act,  have  the  effect  of  transferring 
to  him  all  the  beneficial  interests  of  the  parties 
under  the  settlement,  to  the  extent  required  to 
answer  the  claims  of  the  trustee  in  banlcmptcy  on 
behalf  of  the  unsecured  creditors.    Whether  the 
settlement  is  void  or  not  as  against  the  incum- 
brancer is  a  question  left  untouched  bv  the  47th 
section.    It  is  clear  that  the  plaintiff  nught,  if  so 
advised,  have  impeached  the  settlement  in  this 
action;  and,  at  nrat,  it  seemed  strange  that  he 
did  not  take  that  course ;  but  I  think  the  parties 
have  come  here  to  have  this  one  question  decided, 
whether  the  effect  of  the  order  is  to  pass  the  pro- 
perty in  the  settlement  to  the  trustee  in  bankruptcy ; 
and  in  my  opinion  the  effect  of  the  order  is  not 
sach  as  is  contended  for.    It  would  be  strange  if 
sect.  47  of  the  Act  had  the  effect  of  vesting  the 
property  comprised  under  the  settlement  in  the 
trustee  in  bankruptcy  as  aeainst  incumbrancers 
or  mortgagees  outside  the   bankruptcy.    In  my 
opinion,  the   principle  established   oy   Ihe  parte 
Payne  {ubi  sup.)  and  Ex  parte  Blaiberg  {ubi  sup.), 
cited  at  the  Imt,  apply  to  this  case,  and  I  cannot 
find  any  reason  for    saying    that  the  property 
comprised  in  this  settlement  has  passed  to  the 
trustee  in  bankruptcy.    The  defendant's  conten- 
tion that  he  is  entitled  to  priority  to  the  plaintiff 
fails. 

Solicitors:  Bichard  Furber;  Boweliffes,  Bawle, 
and  Co.,  agents  for  /.  T.  Davies,  Sherlwrae;  6.  J. 
Coldkam. 


Wednesday,  Dec.  19, 1894. 

(Before  Nobth,  J.) 

Be  Shaw  ;  TrcsBT  v.  Shaw,  (a) 

Account  duty — Sueeessive  appointments — Portions 
of  trust  fwnd — Administration — Costs — Customs 
and  Irdand  Bevmue  Aet  1881  (44  <l^  45  Viet, 
e.  12,  s.  38.  suh-seet.  2  (c). 

A  tenant  for  life,  under  a  settlement  made  by  wiU, 
of  a  trust  fund  toith  an  absolute  poieer  of  appoint- 
ment by  deed  or  uriU  over  the  fund,  by  deed 
appointed  a  portion  of  the  fund  upon  trust  for 
herielf<ibsoliuely,  and  by  the  earns  deed  appointed 
the  residue  of  the  fund  upon  trust  for  herself  for 
life,  and  after  her  death  upon  trust  for  such  of 
Mr  children  and  issue  as  she  should  by  deed  or 
mO,  appoint.  Subsequently  at  five  different 
times,  by  fi/ve  different  deeds,  me  appointed 
afferent  sum*,  parts  of  the  residue,  to  members 
of  her  family,  subject  to  her  life  interest  therein, 
and  appointed  the  remainder  of  the  residue  by 
Iter  wiU  to  two  daughters.  On  the  further  eon- 
tideration  of  an  originating  summons  taken  out 

(*)  B«portad  bx  J.  TzumiM,  Eiq.,  Burlatormt-Lcw. 


for  the  execution  of  the  trusts  of  the  settlement 
made  by  vrill,  and  for  consequential  relief: 
Seld,  that  the  account  duty  which,  by  virtue  of 
sect.  88,  sub-sect.  2  (e.)  of  the  Customs  and  Inland 
Revenue  Act  1881  became  payable  upon  Iter  death 
in  respect  of  the  trust  fund  appointed  by  her,  and 
the  costs  of  the  administration  of  the  trusts  of  the 
settlement  m,ade  by  foiU,  should  be  borne  rateably 
by  the  various  sums,  portions  of  the  trust  fund 
appointed  by  her,  without  regard  to  the  priority 
of  the  various  appointments  in  point  of  tims ; 
and  not  exclusively  by  the  remainder  appointed 
by  her  wUl. 

By  the  will  of  Charles  Shaw,  dated  the  8th  March 
1855,  and  proved  on  the  3rd  July  1856,  the  tes- 
tator, after  giving  certain  specific  and  pecuniary 
legacies  which  have  long  since  been  paid  and 
satisfied,  gave  all  his  residuary  estate  unto  William 
Shaw  (since  deceased),  Thomas  De  Charmes 
Maillard  (since  deceased),  and  Greorge  Shaw  (since 
deceased),  upon  trust  to  divide  uie  same  into 
twenty -one  equal  parts,  and  to  retain  two  equal 
twenty-first  parts  thereof  in  trust  to  keep  the  same 
invested  as  therein  mentioned,  and  to  pay  the 
income  thereof  to  his  niece,  Maria  Smith  (since 
deceased),  then  the  wife  of  Charles  John  Smith 
(since  deceajsed),  during  the  joint  lives  of  herself 
and  her  husband,  and  after  the  decease  of  either 
of  them  to  pay  the  income  thereof  unto  the  sur- 
vivor of  them  during  his  or  her  life,  and  after 
the  decease  of  the  survivor  of  them  to  hold  the 
two  equal  twenty-first  parts  of  his  residuary  estate 
upon  trust  for  such  persons  as  Maria  Smith 
should  by  deed  or  will  in  manner  therein  men- 
tioned appoint  with  trusts  in  default  of  appoint;- 
ment  as  therein  mentioned. 

The  testator's  residuary  estate  was  devised,  and 
the  two  equal  twenty-first  parts  thereof  invested 
as  directed  by  his  Trill,  and  immediately  before 
the  execution  of  the  appointment  of  the  5th  June 
1879  the  two  equal  twenty-first  parts  of  the  resi- 
duary estate  were  represented  by  the  sum  of 
10;917J.  8«.  Ud.  New  Three  wr  Cent.  Annuities 
standing  in  the  names  of  Thomas  de  Oharmes 
MaiUard  and  George  Shaw  as  trustees  of  the  said 
will. 

By  a  deed-poll,  dated  the  5th  June  1879,  a 
sum  of  22172:  8s.  Ud.  New  Three  per  Cent 
Annuities,  part  of  the  said  10,9172.  8s.  Ud.  like 
annuities,  was  appointed  by  Maria  Smith  in  trust 
for  herself  absolutely,  and  the  fund  of  87002.  like 
annuities,  the  residue,  was  appointed  by  the  said 
Maria  Smith,  during  her  life,  upon  tne  trusts 
thereof  declared  by  the  will  of  tiie  testator,  and 
after  her  death  upon  trust  for  such  of  her  children 
and  issue  as  she  should  by  deed  or  will  appoint, 
with  trusts  in  default  of  appointment.  And 
by  a  deed-poll,  dated  the  1st  March  1880,  Maria 
Smith,  widow,  pursuant  to  the  provisions  of  the 
deed-poU  of  the  5th  June  1879,  appointed,  subject 
to  the  life  interest  therein,  a  sum  of  10002.  New 
Three  per  Cent.  Annuities,  part  of  the  fund  of 
87002.  uke  annuities,  to  Charles  Shaw  Smith,  to 
which  sum  of  10002.  William  Shaw  Smith  subse- 
quentiy  became  entitied  as  assignee  thereof 
subject  to  certain  incumbrances.  And  by  a  deed- 
poll,  dated  the  11th  Nov.  1881,  she  appointed, 
subject  to  the  life  interest  therein,  a  sum  of  lOOOI. 
New  Three  per  Cent.  Annuities,  further  part  of 
the  fund  of  87002.  like  annuities,  to  Charles  Shaw 
Smith, towhich  sum  of  10002. iimest^ton Tucket, 
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the  plaintiif,  Bubseqaently  became  entitled  aa 
aaaignee  thereof,  anbjeot  to  certain  incumbranoes. 
And  bj  a  deed-poll,  dated  the  29th  June  1882. 
she  appointed, 'subject  to  her  life  interest  theirain, 
a  sum.  of  20002.  New  Three  jper  Cent  Annuities, 
further  part  of  the  fund  .of  o700{.  like  annuities, 
to  Charles  William  Shaw  Smith,  to  which  sum  of 
20002.  he  waa  entitled  subject  to  certain  incum- 
branoes. And  by  a  deed-poll,  dated  the  2lBt  Aug. 
1883,  she  appcunted,  subject  to  her  life  interest 
therein,  a  sum  of  500i.  New  Three  per  Cent.  Annui- 
ties, further  part  of  the  fund  of  87Cvl.like  annuities, 
to  Maria  Smith,  spinster,  to  which  sum  of  50*){. 
flhe  was  entitled,  subject  to  fertain  incumbrances. 
And  bj  a  deed-poll,  dated  the  27th  July  1886.  she 
a.ppointed,  subject  to  her  life  interest  therein,  a 
simi  of  lOOOi.  New  Three  per  Cent.  Annuities, 
-further  part  of  the  fund  of  b70Q{.  like  annuities, 
to  Maria  Smith,  spinster,  to  which  sum  of  10002. 
Alma  Holland  subsequently  became  entitled,  sub- 
ject to  certain  incumorances. 

Maria  Smith  died  on  the  Slat  Jan.  1893,  harins 
by  her  will,  dated  the  19th  Feb.  1887,  appointed 
the  sum  of  32002.,  the  residue  of  the  fund,  in  farour 
of  Maiia  Smith,  spinster,  and  Elizabeth  Skelton, 
and  thus  exercised  the  power  of  appointment  over 
the  whole  of  the  fund  of  87002.  New  Three  per 
Cent.  Annuities,  whereby  the  whole  fund  became 
diviaible  in  pursuance  of  such  appointmente. 

This  was  an  originating  summons,  taken  out  by 
Emeat  Elton  Tucket,  aa  plaintiff,  under  Order 
LV.,  r.  3,  of  the  Bules  of  Court  1883,  for  an  oi-der 
that  the  tmste  of  the  will  of  Charles  Shaw,  and 
-of  the  deed  poll  of  the  5th  June  1879,  should  be 
carried  into  execution,  and  for  the  neoessary 
inquiries ;  the  defendants  being  the  trustees  of  the 
will  of  Charles  Shaw,  in  whose  names  the  fvmd  of 
87002.  Two-and-Three-Quarter  per  Cent.  Consoli- 
dated Stock  was  standing,  and  other  persons 
interested  tlierein. 

The  summons  now  came  on  for  further  con- 
sideration, and  the  questions  raised  for  deciaion 
Were  (1)  Whether  the  six  appointmenta  by  Maria 
Smith  ranked  pari  passu  or  in  priority  according 
to  their  respective  datea,  and,  if  the  latter,  whether 
the  result  was  to  throw  the  costs  of  the  adminis- 
tration and  also  of  the  action  on  the  32002.  New 
Three  per  Cent.  Annuities,  the  reaidue  of  the 
fund  appointed  by  the  will  of  Maria  Smith ;  and 
(2)  Whether  such  residue  must  bear  the  account 
duty  claimed  by  the  Commissioners  of  Inland 
Bevenne  on  the  whole  fund. 

Everitt,  Q.C.  and  Jessel  for  the  plaintiff. — The 

appointmente  rank  in  order  of  priority  of  time, 

and  the  coste  of  the  administration  and  of  the 

.  action,  and  also  the  account  duty,  must  be  borne 

by  the  residue  of  the  fund  appointed  by  the  will 

«f  Maria  Smith.    If  from  any  cause  there  should 

•  be  a  deficiency  in  the  fund  the  priorities  of  the 

appointmente  are  ascertained  by  order  of  date : 

WiUon  V.  Kenrick,  54  L.  T.  Bep.  461 :  L.  Eep.  31 

Ch.  Div.  658. 

In  the  case  of  Be  Croft's  Trusts  ;  Deane  v.  Croft 
<66  L.  T.  Bep.  157  ;  (1892)  1  Ch.  652)  the  appoint- 
mente were  made  by  the  same  will  at  the  same 
time ;  and  in  such  a  case,  in  the  absence  of  words 
■  to  the  contrary,  the  presumption  is  that  a  tes- 
tator intends  each  share  of  his  estate  to  l)ear  ite 
aliquot  part  of  the  duty  ;  but  in  the  present  case 
the  appointmente  were  made  at  different  dates  and 
by  different  instruments,  and  the  residue  which 


waa  appointed  last  must  bear  the  barden  cl  tk 
coste  and  duty : 

Re  Bourne  !  Martin  r.  Martin,  97  lb  T.  Bap.  iSC; 
(1893)  1  Ch.  186. 

iSf.  Hall,  Q.C.  and  Fellows,  for  the  personB  'al»- 
rested  under  the  appointmente  of  the  1st  ItxiA 
1880  and  the 29th  June  1882,  adopted  the argnmoit 
for  the  plaintiff. 

Sir  A.  Watson,  Q.C.  and  Poehin,  for  the  penon 
interested  under  the  appointment  of  the  27ik 
JxjIj  1886. — The  bnrden  must  be  borne  by  the 
residue  appointed  by  the  will  of  Maria  Smilk 
They  referred  to 

Booth  T.  AUnglon,  6  Dd  G.  U.  &  O.  613  ; 

Wileon  y.  Kenrick  (itbi  sup.) ; 

aabsrt  T.  Whittfield,  52  L.  J.  210,  Ch. 

Swinfen  Eady,  Q.C.  and  Vernon  Smith,  Q.C. 
for  the  defendaate. — ^The  defendant  tnutees  are 
desirous  to  act  for  the  benefit  of  all  persona  inte- 
rested in  the  fund.  With  respect  to  the  qnestioo 
out  of  what  fund  the  coste  should  be  paid,  the 
general  rule  that  coste  come  out  of  residue  doee 
not  apply  to  appointmente : 

Forwell  on  Powers,  2nd  ed.,  p.  25  li,  and  the  eun 
there  cited ; 

Jlfoore  V.  Dixon,  15  Ch.  Div.  566 ; 

Trollope  y.  Routledge.  1  De  Q.  &  Sm.  662 ; 

Warren  v.  PoetUthioaite,  2  CoU.  108. 

Everitt,  Q.C.  replied. 

NosTH,  J. — ^I  am  not  going  to  act  on  the  fonn 
of  the  certificate,  though  the  form  is  against  Hr. 
Everitt's   contention.    If  the  matter  had  been 
discusaed  before  the  chief  clerk  I  should  not  han 
entertained  the  application.    [His  Liordship  then 
steted  the  facte  set  out  above,  and  oontinned:] 
The    appointmente    were   not   appointments  of 
aliquot  parte  of  the  fund  ;  but  they  happened  to 
be  aliquot    parte  at    the    time  of    disti-ibutian. 
Taking  for  example,  the  first  and  second  appoint- 
mente ;  each  of  these  was  an  appointment  of  lOOOL 
New  Three  per  Cent.  Annuities,  part  of  the  87001 
New  Three  per  Cent.  Annuities,  with  the  intentioii 
of  leaving  the  remamder  of  the  fund  for  other 
appointmente.    At  the  death  of  Mrs.  Smith,  the 
Cfommissioners  of  Inland  Bevenue  say  that,  bj 
virtue  of  sect.  38,  sub-sect.  2  (c.)  of  the  Cngtams 
and  Inland  Bevenue  Act  1881  account  duty  is 
payable  in  respect  of  the  property  appointed  hj 
her.    If  there  were  no  duty  payable,  and  no  costs. 
the  trustees  would  have  nothing  to  do  bnt  to 
divide  the  fund  in  shares  according  to  the  appoint- 
mente, and  if  part  of  the  fund  had  been  lost 
through  insufficient  security,  for  example,  there 
would  have  been  a  deficiency,  and  it  might  have 
been  that  the  last  appointee  would  have  had  to  go 
short.    In  the  pi-esent  case  there  is  no  ie&dwej 
in  the  fund  at  tul ;  the  difSculty  arises  from  we 
claim  of  the  Grovemment,  who  say,  We  have  aright 
to  receive  part  of  the  fund  for  account  duty.    The 
question  is,  how  is  tiie  duty  to  be  i>aid?    Are  the 
trustees  to  take  it  solely  out  of  the  ahaie  last 
appointed,  or    shall    each    share   bear   its  own 
burden  P    The  fair  way  would  be  that  each  share 
should  bear  its  own  burden.    The  duty  is  imposed 
by  Goverment  upon  the  various  sums  appomied. 
and  the  person  taking  each  sum  can  only  iii*  it 
subject  to  the  duty.    I  can  see  no  reason  fw 
saying  that  the  portion  of  the  sum  last  appointed 
should  bear  the  whole  duty.    There  is  no  autho- 
rity or  principle  in  favour  of  tiirowing  tiie  dn^ 
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upon   the  last  share.    Before  the  CaBtoms  and 
TTilaTid  Bevenae  Aot  1881,  aticoession  duty  would 
lubve  lieen  payable  in  respect  of  the  Tarioua  soma 
appointed ;  but  sect.  41  of  that  Act  provides  that 
legacy  and  succesaion  duty  shall  not  be  payable 
in  respect  of  property  on  which  account  duty  has 
Iteen  paid.    The  whole  fund  haa  to  proyide  the 
account  duty;  but,  aa  between  the  various  ap- 
pointees,, it  muat  be  borne  by  them  according  to 
the  amounts  to  which  they  are  entitled  of  the 
fund.     With  respect  to  the  payment  of  costs, 
according  to  the  decisions,  the  costs  relating  to 
tlie  whole  fund  ought  to  be  borne  according  to  the 
sbareB  in  which  it  has  been  appointed.  I  may  add 
that  Mrs.  Smith  did  not  appoint  either  subject 
to  or  free  of  duty.     The  result  will  be  that  the 
trustees  will  take  duty  out  of  each  share;   or, 
more  simply,  they  will  take  the  duty  out  of  the 
whole  fimd,  and  then  charge  it  on  each  share  in 
pnmortdon  to  the  amount  of  such  share ;  and  the 
costs  must  be  borne  in  the  same  way. 

Solicitors :  C.  and  E.  Woodroffe ;  B.  Chapman ; 
Montague  Gotsei  and  Son;  Lovell,  Son,  and 
Pitfield. 


Saturday,  Dee.  15, 1894. 
(Before  Kekewich,  J.) 
Be  Datknpobt  ;  Ttjenee  v.  Kiko.  (a) 
Married  tooman — Gift  for  life  for  separate  use — 
Power  of  appointment  by  wiU — In  default  to 
executors,  administrators,  or  assigns — Release  of 
power    of    appointment  —  Absolute  interest  — 
Mwrriei  TFom«n'«  Property  Act  1882  (45  <£  46 
Viet.  e.  75),  m.  1,  2,  and  6. 
Under  the  trusts  of  a   will,  the    testaiot's    two 
daughters  were  entitled  to  the  ineotae  of  certain 
property  in  equal  shares  during  their  lives  for 
thetr  SMtarate  use.     The  capital  of  each  shaire 
was,  subset  to  a  power  of  appointment  by  will 
given  to  each   daughter  respeeHvely,  held    by 
the  trustees  upon  k'ust  to  assign  and  pay  over 
aeeording  to  the  appointment,  and  in  aefattlt 
thereof    to    the    executors,    administrators,    or 
assigns  of  the  daughters  respeeHvely.    The  tes- 
tator died  prior  to  the  passing  of  the  Married 
Women's  Property  Act  1882,  atM  bath  daughters 
married  subsequetMy  to  the  Act  without  having 
released  their  powers  of  appointment.    This  was 
a  (umtnotM  on  behalf  of  the  daughters  without  the 
concurrence  of  their  husbands,  asking  for  a  deda- 
ration  that  they  were  absolutely  entitled  to  their 
respeetive  shares. 
Eeltithat  the  policy  of  the  Married  Women's  Pro- 
perty Act  1882  being  to  make  a  married  woman  a 
feme  sole,  there  must  be  a  declaration  that  the 
married  women,   on  releasing  their  powers  of 
appointment,  were  absolutely  entitled  to  their 
snares. 
Thk  testator  by  his  will  bequeathed  property  to 
troBtees  upon  trust  to  invest  and  pay  the  income 
to  his  daughters  in  equal  shares  during  ther  lives 
for  their  separate  use ;  and  as  to  the  corpus,  the 
testator  declared  that  the  same  should  be,  subject 
to  the  appointment  by  will  of  his  daughters,  and 
be  assigned  and  paid  over  by  his  trustees,  accord- 
ing to   such    appointment,    and    in    default  of 
appointment  to  their  executors,  administrators, 
or  assigns. 

(*)  BqwrMd  by  FBlsai  E.  Adt,  Eaq.,  BuTlstei^at-I«w. 


The  testator  died  before  the  passing  of  the 
Married  Women's  Property  Act  1882,  and  his 
daughters  were  married  after  the  passing  of  that 
Act. 

This  waa  a  summons  on  behalf  of  the  daughters, 
without  the  concurrence  of  their  husbands,  asking 
for  a  declaration  that  the  daughters  were  entitled 
to  have  their  shares  transfenm  and  paid  to  them 
absolutely. 

Lorence  Byland  for  the  summons. — The  la^es 
were  entitled  under  the  will  at  the  time  of  their 
marriages,  which  were  subsequent  to  the  Married 
Women's  Property  Act  1882  : 
Page  V.  Boper,  11  Hare,  321 ; 
DevaU  v.  Dickens,  9  Jor.  550 ; 
Re  Onflow ;  Plowden  v.  Qayford,  59  L.  T.  B«p.  308 ; 
39  Cb.  Div.  622. 

Stewart  Smith  for  the  trustees. — The  cases 
cited  do  not  apply.  AU  prior  applications  have 
been  by  nnmamed  women,  or  married  women 
who  bad  power  to  appoint  by  will  or  deed. 

Kbkewich,  J. — The  main  point  in  this  caae 
baa  been  of  not  infrequent  occurrence.  Apart 
even  from  the  deciaion  of  Be  Onslow ;  Plowden  y. 
Gayford,  which  has  been  cited,  the  Act  itself 
solves  the  difficulties.  I  do  not  think  there  is  any 
importance  to  be  attached  to  the  distinction 
between  a  dii-ect  gift  and  a  direction  to  pay.  It 
is  clear  that  the  ultimate  gift  is  eqmvalent  to  a 
ipft  to  the  daughters  thems^ves.  fHis  Lordship 
read  the  gift.!  Before  the  Act  those  interests 
would  not  coalesce  {Hanehett  v.  Briscoe,  22  Beav. 
496;  Whittle  Y.  Henning,  2  Phill.  731);  but  the 
Married  Women's  Property  Act  1882  has  removed 
the  difficulty,  as  now  by  that  Act  the  reversion  is 
hers  for  her  separate  use.  The  policy  of  the 
Married  Women  s  Property  Act  is  to  make  the 
married  woman  a  feme  sole ;  that  is,  to  place  her 
in  precisely  the  same  position  as  if  she  was  a  man, 
and  not  a  married  woman,  and  in  my  opinion  the 
interesta  do  coalesce,  and  she  may  do  aa  she 
pleases.  It  does  away  to  a  certain  extent  with 
the  doctrine  of  Whittle  v.  Henning  (2  Phill.  731) ; 
but  I  should  fail  to  carry  out  the  Act  If  I  did  not 
consider  these  ladies  entitled.  I  hold  that  the 
ladies,  on  releasing  their  powers  of  appointment, 
are  absolutely  entitled  to  their  shares. 

Solicitors :  Huxham  and  Bawlinson ;  Austin 
aad  Austin. 


Wednesday,  Dec.  19, 1894. 

(Before  Kbkbwich,  J.) 

Be  Gilcheist's  Tetist8.(o) 

Charity — Trustees — Accounts — Motion  to  commit 
trustees  for  not  rendering  a^icounts — Charity 
Commissioners — Jurisdiction — CharitdbleTrusts 
Act  1853  (16  &  17  Vict.  e.  137),  ss.  62  and  66. 

Unless  a  charity  com^  within  the  exenvptione  spe- 
cified in  sect.  62  of  the  Charitable  Trusts  Act 
1853,  the  trustees  are  bound  to  render  accounts 
to  the  Charity  Commissioners. 

On  motion  to  commit  the  trustees  for  refusing  to 
render  accounts,  the  trustees  were  ordered  to  pay 
the  cofts  of  the  motion. 

By  a  codicil  to  his  will,  J.  B.  Gilchrist,  who  died 

in  Jan.  1841,  directed  and  appointed 

That  the  trustees  or  tmsiee  for  the  time  being  shall 

(a)  Beportod  b;  Fra.ncis  E.  Aoy,  Eiq.,  Banlstar-at-Law. 
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■tand  posseued  of  and  intemted  in,  the  naidoe  or 
(Diplna  of  the  trust  moneyi,  itooka,  fonda,  and  aeonritiea 
thereby  to  them  bequeathed  in  trut,  npon  tnut  to 
apply  and  appropriate  the  same  in  snoh  manner  aa  they, 
my  nid  tnuteee  or  tmetee,  shall  in  their  absolnte  and 
nncontrolled  disoretion  think  proper  and  expedient  for 
the  benefit  and  adranoement,  and  propagation  of  ednca> 
tion  and  learning  in  erery  part  of  the  world,  to  far  as 
ciranmstanoea  wUl  permit. 

In  the  caae  of  Whiekerv.  Hume  (7  H.  of  L. 
Caa.  124)  it  waa  held  that  this  was  a  valid  cha- 
ritable bequest,  and  was  not  void  for  nncertainty. 

The  trostees  refused  to  render  accounts  to  the 
Charity  Commissioners,  and  this  was  a  motion  on 
behalf  of  the  commissioners  to  commit  the  trus- 
tees of  the  charity  for  contempt  in  refusing  to 
render  accounts. 

Cozetu-Hardy,  Q.C.  and  Vaughan  Saiokina  for 
Che  motion. — llhe  question  is  whether  this  charity 
oomea  within  the  Charitable  Trusts  Act  1853,  or 
M  exempt  from  the  control  of  the  commissioners : 
aecta.  10,  62,  and  66. 

lie  iSir  Robert  Peel'*  School  at  Tamicorth ;  Xx  parte 
The  Charity  Commuiioner;  18  L.  T.  Bep.  541 : 
S  Ch.  App.  548. 

Warmington,  Q.C.  and  Church  for  the  trustees. 
—The  trustees  have  an  absolute  discretion ;  it  ia 
a  bequest  or  donation,  and  could  be  used  in  the 
«ame  waj  as  Toluntaiy  subscriptions  : 

Re  Clergy  Orphan  Corporation,  71  L.  T.  Bep.  450 ; 
(1894)  3  Ch.  145. 
The  whole  sum  can  be  spent  at  once  as  income ; 
the  trustees  can  apply  the  whole  of  the  capital 
money  in  any  way  they  like  to  proyide  education. 
No  permanent  endowment  was  contemplated. 
We  submit  that  we  come  within  the  exceptions  in 
sect.  62  of  the  Charitable  Trusts  Act  1853,  and 
are  exempt  from  the  control  of  the  Charity  Com- 
mianoners : 

Re  Lea;  Lea  r.  Cooke,  59  L.  T.  Bep.  482  ;  34  Ch. 
Dir.  548. 

Eekewich,  J. — In  order  to  resist  this  applica- 
tion the  trustees  of  the  charity  must  establish 
that  their  charity  falls  within  one  or  more  of  the 
exceptions  of  sect.  62  of  the  Charitable  Trusts 
Aot  1853.  It  is  suggested  that  there  are  no 
special  words,  or  that  there  may  be  no  special  words, 
which  cover  it ;  but  that  there  are  provisions  of 
a  wider  kind  within  which  the  charity  must, 
upon  a  benevolent  oonstruction  of  the  section,  be 
held  to  fall.  That  is  not  my  view  of  the  proper 
oraiatruction  of  the  Act.  Where  yon  have  an  Act 
such  as  the  Charitable  Trusts  Act  1853,  conferring 
general  jurisdiction,  and  then  contaiidng  specific 


jurisdiction  must  come  precisely 
of  some  exception  in  order  to  be  exempt.  That 
the  general  jurisdiction  is  applicable  if  the  excep- 
tion is  not  to  be  found  there  can  be  no  doubt. 
This  is  an  endowed  charity,  and  certainly  a  charity 
having  an  endowment  is  within  the  meaning  of 
the  Act.  This  charity  is  not  in  one  sense  of  a 
permanent  character ;  but  it  has  already  lasted 
some  time,  and  probably  it  is  likely  to  last  very 
much  longer.  There  is  no  doubt  a  power  in  the 
trustees,  acting  in  their  absolute  and  uncontrolled 
discretion  so  to  deal  with  the  endowment  that  it 
may  cease  to  be  the  endowment  of  this  particular 
chajity — at  any  rate,  cease  to  be  apphed  in  the 
way  it  is  being  applied  at  the  present  time.    I 


may  remark  here  that  I  am  not  called  upon  t» 
aav  that  the  oourt  will,  at  any  time,  direct  i 
acbeme,  or  will  allow  the  Charity'  Commiadooen 
to  lay  their  hands  on  any  part  of  tiie  monej  &r 
any  purpose,  or  to  contiof  the  discretiasi  thM 
in  the  trustees.  That  is  not  in  any  way  tb 
question  before  me.  If  ever  the  qneetian  ia  nixd, 
tnen  the  words  of  the  will  will  deaerve  the  fnllKt 
consideration.  All  I  am  asked  now  to  decide  it, 
whether  the  trustees  are  bound  to  reader  their 
aooounts  of  this  charity  on  the  gioand  that  it  ii  ■ 
charity  within  the  meaning  of  the  Act  As 
regards  thmr  power  to  divert  the  charity  fundi, 
so  as  to  interfere  with  the  permanwiCT  of  tk 
charity.  Sir  Robert  PeeFs  case  (18  L.  T.  Rep.  541; 
3  Ch.  App.  543)  is  directly  in  point,  because  then 
the  trust  was  only  to  apply  the  income,  and  v« 
are  here  dealing  with  the  case  where  the  trusted' 
power  extends  U>  the  corpus.  But  there  was  a  power 
of  revocation  which  might  be  exermsed  at  anj 
moment ;  and  the  Lor£  Justices  distinctly  heli 
that  the  fact  that  the  power  might  be  exerciaed  at 
any  moment,  so  that  their  dedsiow  might  be  len- 
dered  of  no  avail,  did  not  prevent  the  interf  ereoee 
of  the  Charity  Commissioners  to  the  extent  of 
demanding  accounts,  and  did  not  prevent  it  being 
the  duty  of  the  oourt  to  insist  on  that  being  done. 
That  is  a  distinct  authority  against  the  respon- 
dents on  that  point.  Then  uie  oiily  other  question 
is  whether  they  come  within  the  exempting  daase, 
sect.  62  of  the  Act  of  1853.  The  grounds  npon 
which  that  has  been  aivued  seem  to  me  to  be 
unfounded,  and  not  to  be  based  upon  a  pnper 
construction  of  the  clause.  I  have  not  read  the 
clause  carefully  for  the  present  purpose ;  but  I  go 
upon  the  more  satis&ctory  ground  that  the 
decision  of  the  Court  of  Appeal,  oonMsting  ^ 
Lord  Herschell,  and  Lindley  and  Davey,  L.JJ.,  in 
the  recent  cose  of  Be  Clergy  Orphan  Corvorotio* 
(71  L.  T.  Rep.  450;  (1894)  3  Ch.  145)  distinctly 
covers  it.  Tne  considered  judgment  of  the  comt 
which  was  <^vered  by  Davey,  L.J.,  expressly 
says  (at  p.  151,  (1894)  3  Ch.)  that  the  sentence  in 
sect.  62,  which  must  be  read  as  a  proviso,  "  is  made 
applicable  only  to  'any  such  charity  as  last 
aforesaid,'  i.e.,  to  what  lias  been  called  at  the  JBar 
a  mixed  charity."  Here  there  is  not  "  any  sud 
charity  as  last  aforesaid ;"  there  is  not  a  mixed 
charitjr ;  and,  therefore,  that  exemption  on  which 
the  respondents  rely,  b^^inning  with  the  words 
"  and  no  portion  of  any  such  donation  or  bequest 
as  last  aforesaid,"  is  not  applicable  to  them.  _  The 
result  is  that  the  words  which  f  oUow  in  the  judg- 
ment to  which  I  have  referred  as  regards  the 
effect  of  the  proviso,  though  directly  in  point  as 
regards  the  cnarity  then  before  the  court,  bam  no 
application  at  all  to  this  case,  and  I  am  obliged  to 
fail  back  on  the  general  jurisdiction,  and  to  ssj 
that  the  general  jurisdiction  covers  this  charitt'. 
The  order  should  follow  as  nearly  as  possible  the 
words  of  the  order  in  Sir  Uobert  PeeFs  case. 

Solicitors :    Clabm ;  F.  J.  and  G.  J.  Braiket- 
ridge. 
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QUBEITS  BENCH  DIVISION. 
Thur$day,  Bee.  13, 1894. 
(Before  Pollock,  B.  and  Gbanthak,  J.) 
TI?aB  Gbbat  Clacton  Local  Board  (apps.)  v. 

YouNQ  AND  Sons  (reaps.),  (a) 
Tmtutnl  government — ^ew  etreet— Footpath  on  one 
»ide  only — Ei^peneee  of— Apportionmmt— Front- 
<tgw*  on  oth«r  side — Liabiit^  of  nuhfrontapert 
to  proportion  of  eawenwa — Private  Street  Work* 
Act  \m  (55  *  66  Viet.  e.  67),  m.  6. 10. 
Sy  sects.  6  and  10  of  the  Private  Street  Works  Act 
1892,  the  expenses  of  an  urban  aiUhority  in  exe- 
cuting privaie  street  works,  are  to  be  appor- 
turned  on  "  the  premises  /romting,  adjoining,  or 
abutting  on  such  street  or  part  of  a  street," 
*' according  to  the  frontage  cf   the    respective 
premises." 
An  urban  aidhority  resolved  under  the  powers  of 
the  Act  to  sewer,  pave,  and  make  good  a  new 
street,  which  had  lujuset  on  the  north  side  only, 
the  south  side  being  vacant  land,  and  the  works 
were  to  consist  of  a  roadway  and  a  footpath  on 
the  north  side  of  the  roadway  where  the  hoiues 
X        were.  ' 

Meld,  that  the  expenses  of  the  footpath  ought  not 
to  be  thrown  exclusively  on  the  premises  abutting 
on  the  north  side,  but  ought,  vnth  the  expenses  of 
the  roadway,  to  be  apportioned  upon  the  premises 
abutting  on  both  sides  of  the  street. 
Cass  stated  bj  justices  of  the  peace  for  the 
county  of  Essex. 

At  a  special  sessions  holden  at  Thorpe,  in  the 
countj  of  Essex,  on  the  26th  April  1894,  the 
justices  heard  and  determined  certain  objections 
made  hj  the  respondents  nnder  sect.  7  of  the 
Private  Street  Works  Act  1892. 

The  following  facts  were  proved  or  admitted : 
The  Great  Clacton  Local  Board  on  the  17th 
Jan.  1894  passed  a  resolution  to  the  effect  that 
onder  sect.  6  of  the  Private  Street  Works  Act 
1892,  the  "  Marine  Parade,"  and  also  the  portion 
of  another  road  not  already  made  up,  be  sewered, 
levelled,  pared,  metalled,  flagged,  and  made  good ; 
and  tJieir  surveyor  duly  prepared  a  specification 
of  the  requisite  works  with  plans  and  an  estimate 
of  the  probable  expenses  and  a  provisional 
apportionment  of  the  estimated  expenses  among 
the  premises  fronting,  adjoining,  or  abutting  on 
the  "  Marine  Parade. 

Thee  plans,  estimates,  and  provisional  appor- 
laonment,  were  duly  submitted  to  the  local  bc«.rd, 
and  approved  of  by  them  by  a  resolution  which 
Was  duly  published. 

The  "  Marine  Parade  "  was  a  new  street  which 
had  buildings  on  the  north  side  only ;  on  the 
south  side  it  was  bounded  for  the  most  part  by 
land  which  extended  to  the  edge  of  the  cUff,  and 
was  the  property  of  the  Great  Clacton  Local 
Board,  and  on  this  side  of  the  street  there  were  no 
houses. 

According  to  the  specifications  and  plans  it 
vas  proposed  to  make  a  thirty-six  feet  roadway, 
and  also  a  twelve  feet  footpath  on  the  north  side 
o£  the  roadway,  and  by  the  provisional  apportion- 
ment the  expenses  of  this  footpath  on  the  north 
tide  where  uie  houses  were,  were  charged  wholly 
to  the  frontagers  on  that  side  of  the  street,  in 
addition  to  one-half  of  the  expense  of  making  the 
Uurty-six  feet  road. 

(a)  Beported  by  W.  W.  Okr,  Eaq.,  Barri«te»t-La«, 


The  expenses  of  making  np  the  whole  of  the  / 
roadway  and  all  the  other  expenses  of  the  proposed 
works,  were  apportioned  among  the  owners  of  the 
properties  abutting  on  both  sides  of  the  street, 
includingthe  local  board  asowners  of  theadjoining 
land  belonging  to  them. 

The  respondents  as  owners  of  premises  abutting 
upon  the  "  Marine  Parade,"  objected  that  the 
apportionment  was  incorreot  because  the  expenses 
had  not  be^  apportioned  aooording  to  the  front- 
age of  the  premisee  fronting,  adjoining,  or 
abutting  on  tba  street,  and  that  the  expenses  of 
the  paving  of  a  twelve  feet  path  had  been  charged 
wholly  to  the  frontagers  on  one  side  of  the  street, 
in  addition  to  one-lmlf  of  the  expense  of  making 
the  thirty-six  feet  road. 

The  justices  sustained  the  objeoticn. 

The  Private  Street  Works  Act  1892  (55  &  56 
Vict.  c.  57)  provides  : 

Seot.  6.  Where  any  street  or  part  of  a  street  is  not 
sewered,  levelled,  paved,  metalled,  flagged,  ohanneUed, 
made  good,  and  lighted  to  the  satisfaotion  of  the  urban 
authority,  the  urban  authority  may  from  time  to  time 
resolve  ...  to  do  any  one  or  more  of  the  following 
works  (in  the  Aot  called  private  street  works) :  that  is 
to  say,  to  lewer,  level,  pave,  metal,  flag,  ohannel,  or  make 
good  .  .  .  suoh  street  or  part  of  a  street ;  and  the 
expenses  inonxred  by  the  urban  authority  in  executing 
private  street  works  shall  be  apportioned  (subject  as  in 
this  Act  mentioned)  on  the  premises  fronting,  adjoining, 
or  abutting  on  such  street  or  part  of  a  street." 

And  the  surveyor  is  to  prepare  a  specification 
of  the  private  street  works  referred  to  in  the 
resolution  with  plans  and  sections,  an  estimate  of 
the  probable  expenses  of  the  works,  and  a  pro- 
visional apportionment  of  the  estimated  expenses 
among  the  premises  liable  to  be  charged  therewith 
under  the  Act. 

Sect.  10.  In  a  provisional  apportionment  of  expenses 
of  private  street  works  the  apportionment  of  expenses 
against  the  premises  fronting,  adjoining,  or  abutting  on 
the  street  or  part  of  a  street  in  respect  of  which  the 
expenses  are  to  be  incurred  shall,  unless  the  urban  autho- 
rity otherwise  resolve,  be  apportioned  according  to  the 
frontage  of  the  respective  premises,  &o. 

Lawson  Walton,  Q.O.  (A.  Macmorran  with  him) 
for  the  appellants. — We  contend  for  the  local 
board  that  the  cost  of  the  footpath  ought  to  be 
thrown  on  one  side  only,  namely,  the  side  on  which 
it  was  made.  The  question  turns  on  the  con- 
struction of  sect.  10  of  the  Act,  and  is  whether, 
under  that  section,  the  cost  of  the  construction 
of  the  footpath  can  be  separated  from  the  cost  of 
the  roadway,  or  whether  the  cost  of  both  is  one 
cost.  It  is  a  question  of  principle  whether  we  are 
to  ^stinguish  between  the  cost  of  the  footpath 
and  the  cost  of  the  street.  In  the  case  of  the 
Wakefield  Urban  Sanitary  Authority  v.  Mander 
(6  0.  P.  Div.  248),  the  court  held  that  the  owners 
of  houses  on  which  the  footpath  abutted,  ought 
to  bear  exclusively  the  cost  of  the  footpath.  That 
case  is  in  point  here,  and  it  shows  that  the  justices 
were  wrctng  in  their  decision. 

Fleetwood  Pritchard  for  the  reapondente. — ^The 
case  of  the  Wakefield  Urban  Sanitary  Authority 
V.  Mander  (ubi  eyp.)  is  different  from  the  present 
in  two  pointe.  The  facts  were  not  the  same,  and 
the  case  was  under  a  different  statute,  namely,  the 
Public  Health  Act  1875.  The  case  of  the  Vestry  of 
Paddington  v.  The  North  Metropolitan  BaUway 
and  Canal  Company  (1894)  1  Q.  B.  633),  which  was 
under  the  Metropolis  Management  Acto,  is  more 
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in  point,  and  it  wm  held  there  that  the  expenses 
of  flagging  a  footpath  were  to  be  borne  dj  the 
owners  on  both  ndea  of  the  street  in  which  the 
footway  was  situate.  In  the  present  case,  under 
the  Private  Street  Works  Act,  the  roadway  or 
street  is  to  be  r^arded  as  one  whole,  and  the 
street  includes  the  footpath :  Cseot.  6.)  [Pollock, 
B. — The  only  question  is  whether  it  was  within 
the  power  of  the  jostioes  to  make  the  order.] 
Bj  sect,  10  the  anthorit7  is  tied  down  to  the 
partionlar  mode  of  apportioning  the  expenses, 
namely,  according  to  the  frontage  of  the  respec- 
tiTe  premises,  nntess  they  otherwise  determine, 
aad  nere  they  have  not  resoWed  otherwise,  as 
th^  apportionment  shows  that  they  have  appor- 
tioned only  according  to  the  frontage. 

LaiBson  Walion,  Q.C.  in  reply. — The  case  of  the 
Paddington  Vettry  (ubi  mp.)  was  decided  on  Tei7 
different  words  from  the  words  applicable  to  the 
present  case.  It  was  decided  under  the  Metropolis 
Management  Acts,  where  the  words  are  " bound- 
ing or  abutting  on  the  road  or  street  in  which 
such  footway  is  situate,"  whereas  in  the  present 
case  tiie  wwds  are  substantially  the  same  as  the 
words  upon  which  the  case  of  the  Wakefield 
Urban  Sanitary  AvthorUy  y.  Mander  (ubi  sup.) 
was  decided. 

POLiiOCK,  B. — Qreat  Clacton  is  a  new  place 
requiring  new  roads  and  new  paths,  and  with 
regard  to  the  road  in  question  the  local  board 
apportioned  the  coat  of  the  road  and  tiie  cost  of 
the  footpath,  and  treated  the  footpath  as  separate 
from  the  load,  and  thev  made  their  order  accord- 
'  ingly.  On  appeal  to  the  justices,  this  order  was 
set  aside  as  being  incorrect  in  principle.  The 
c|uestion  now  is  whether  the  decision  of  the 
justices  is  correct,  and  that  depends  on  the  true 
construction  of  sect.  10  of  the  P^vate  Street 
"Works  Act  1892.  This  aection  provides  J^His  Lord- 
ship read  the  section  and  proceeded] :  In  this 
se(^onwe  have  the  words  "the  premises  'fronting, 
adjoining,  or  abutting  on  the  street  or  part  of  a 
street,'  in  respect  of  which  the  expenses  are  to  be 
incurred."  !Now  this  was  an  entirely  new  street, 
footpath  as  well  as  road,  and  it  seems  to  me  that 
the  matter  must  be  dealt  with  as  a  whole,  and  that 
all  persons  whose  premises  adjoin  or  abut  on  the 
street  are  liable  to  the  expenses.  The  onl^  doubt 
I  have  had  in  this  case  arose  from  the  decision  in 
the  Wakefield  case  {ubi  sup.],  which  was  referred 
to  as  a  decision  whi<^  goyems  this  case.  But  the 
section  on  which  that  case  was  decided  speaks  of 
the  owners  or  occupiers  of  "  premises  abutting  on 
such  parts  of  the  street  as  tnay  require  to  be 
sewered,  paved,  &c.,"  words  which  are  very 
different  from  the  words  used  in  the  present 
section  which  are  "  premises  adjoining  or  abutting 
on  the  street  or  part  of  a  street."  That  case, 
therefore,  does  not  govern  this  case,  and  I  think 
that  this  appeal  must  be  dismisBed  with  costs. 

OBA.XTHAK,  J. — ^I  am  of  the  same  opinion.  The 
difference  between  this  case  and  the  Wakefield 
case  {ubi  sup.)  is  cleai-.  In  this  case  the  local 
board  were  ownera  of  property  abutting  on  the 
street,  and  they  must  bear  their  share  of  the 
expenses  to  be  apportioned  among  all  the  owners 
of  premises  abutting  on  the  street. 

Appeal  dismissed. 

Solicitors  for  the  appellants,  Chamberlayne  and 

Solicitors  for  the  respondents,  Young  and  Sons. 


Dec.  14  and  15, 1894 

(Before  Pollock,  B.  and  Gbakthax,  J.) 

BoBEBTS  V.  Plant,  (a) 

Praetiee  —  Writ  —  Special    indorsement — lafim 

mality  or  omiMSum — Amendment  after  tummou 

for  judgment  —  Order  XXVIII.,   r.  2;  Ori», 

xir.,  r.  1. 

Where  a  tpeeial  indorsement  on  a  urrit  is  defsetiie 
by  reason  cf  some  omission  or  informalibi,  it 
may  be  amended  without  leave  under  Oiir 
XXVIIL,  r.  2,  and  the  court  has  jurisdietimb 
give  judgment  under  Order  X.IV.,  aUhmiA  Sk 
summons  for  judgment  was  taken  oiUbefonmi 
amendment  too*  made. 

Apfxal  by  the  defendant  from  an  ordemdc^ 
the  Dudley  district  registrar  giving  the  {UtS 
leave  to  sign  final  judgment  under  OnkrS^. 
for  the  sum  of  451. 

The  summons  was  referred  by  Liord  Bnasdl,  CJ. 
to  the  court'. 

The  writ  was  indorsed  wit^  a  statemesi  i 
claim,  and  the  plaintiff  claimed  "  451,  tit 
amount  of  a  disnononred  cheque,  dated  ^ 
23rd  Feb.  1894."  The  following  axe  the  p 
ticulara: 

1894,  Feb.  23.  To  amoont  of  cheque  for  451.  tii 
day  drawn  by  the  defendant  (under  the  ubi  i 
"  O.  Plant,")  in  fayoor  of  the  plaintiilr,  which  cM 
was  diihonoored  on  presentment,  and  still  remain  ^ 
•ad  payable. 

No  notice  of  dishonour  was  alleged  on  thiiv^ 
A  summons  was  taken  out  by  the  plaintiff,  retm- 
able  on  tJie  6th  Sept.  for  leave  to  sign  jndpiw* 
under  Order  XTV".    "When  this  summons  came  (« 
for  hearing  on  the  8th  Sept  it  was  adjourned  to 
the  13th  ^t.    On  the  7th  Sept.  the  indoraenMat 
on  the  writ  was  amended  by  inserting  upon  it  the 
allegation  that  the  defendant  had  notice  of  dis- 
honour, and  this  amendment  was  serred  on  we 
defendant  on  the  8th.    On  the  13th  Sept,  irhen 
the  summons  came  on  for  heaiing  b«ore  the 
registrar,  the  defendant  took  the  objection  mt 
the  writ  was  not  specially  indorsed,  on  the  S^^ 
that  the  notice  of   dishonour  was  not  suegea 
upon  it,  and  that  such  allegation  wm  J*"*^??^ 
{Fruhauf  v.  Grosvenor  and  Co.,  67  L.  T.Bep-  3W; 
61  L.  J.  717,  Q.  B.),  and  also  that  the  amendment 
of  the  writ  had  not  cured  the  defect,  wtewK 
been  made  without  leave;  that  Order  f^^yj;: 
r.  2,  only  entitled  a  plaintiff  to  amend  "itWBt 
leave  a  statement  of  claim,  and  that  »"  ■""j^ 
ment  on  a  writ  is  not  a  statement  9J .    ^r: 
unless  it  be  a  special  indoreement  witiffi  ^ 
meaning  of  Order  IH.,  r.  6.     Thwe  t*»  »» 
another  objection  that    the    V^^^^^'.'Z^ 
did  not    verify  the    cause   of  action,  iw^ 
as  it  was  made  before  the  writ  was  «^^ 
and    therefore  could  not  verify  the  r'Tv^^ga 
as    to    the    notice    of    dishonour    '^^.^  of 
given,  which  was  a  material  part  of  f*  * 
action.  .   ..„_.  ^ni 

The  registrar  overruled  these  objecUOM,  »- 
gave  the  plaintiff  leave  to  sign  judgment. 

A.  T.  Latorenee  and  /.  W.  8t.  i««^''"*LK 
for  the  defendant.— The  «gw«»'^'''SJ«S[T- 
allowing  judgment  to  be  signed  '»»«'■  i"r^  tlw 
There  was  no  cause  of  action  ^  „,  „*  the 
original  writ,  as  notice  of  the  dishwon^ — 

(.a\  Beponnl  by  W.  W.  Oaa,  Esq.,  BmiW^"*' 
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(cfaieqae  was  not  alleged  on  saoh,vrit.    This  was  i 
X&'tcu  to  the  indorsement : 

Fruhav^  t.  OTOtven(>r:and  Co.,  67  L.  T.  Bep.  350'; 

„  .ftl  h.  J.  717,  Q.  B 

TFlie  first  objection  therefore  is  .that  jndgment 

oould  not  be  signed,  because  the  writ  was  not 

^rpecially  indorsed  by  reason  of  the  absence  of  the 

allegation  of  notice  of  dishonour.   On  the  amended 

-vtrrit  no  doubt  a  good  cause  of  action  was  shown, 

ajad  no  doubt  the  appearance  stands,  but  the 

plaintiff  must  theft,  after  such  amendment,  take 

out  a  fresh  summons,  and  make  a  fresh  affidavit, 

l^efore  he  can  get  judgment  under  Order  XIV. 

Tf  the  plaintifE  takes  out  a  fresh  summons  after 

amendment  hfi  could  get  judgment  under  Order 

JXIV.,  according  to  the  decision  in 

Patton  T.  Baird,  67  L.  T.  Eep.  623;  (1893)  1  Q.  B. 
139. 
Sut  if  he  takes  out  his  summons,  as  he  did  in 
this  case,  before  the  amendment  is  made,  then 
upon  that   summons  he  cannot    get  judgment. 
Iliis    is    absolutely  concluded    by  the    case    of 
Gumey  v.  Small  (65  L.  T.  Be^.  754 ;  (1891)  2  Q.  B. 
.584),  which  is  precisely  in  point  here  in  favour  of 
-the  defendant.    Moreover  there  was  no  power  to 
amend  here  without  leave,   as  Order  XXVIII., 
r.  2,  which  gives  power  to  amend  a  statement  of 
claim  without  leave  does  not  apply.     The  indorse- 
ment on  the  writ  can  only  be  a  statement  of  claim 
when  it  is  a  special  indorsement  within  Order  in., 
T.  6,  as  that  rule  says  the  writ  may  be  specially 
indorsed  with  a  statement  of   claim.    The  wnt 
liere  was  not  in  the  first  instance   specially  in- 
dorsed, and  therefore  it  was  not  a  statement  of 
«Iaim,  and  could  not  be  amended  without  leave. 
The  plaintiff's  affidavit  must  verify  the  cause  of 
action,  but  as  the  affidavit  in  this  case  was  made 
before  the   amendment  it  could  not  verify  the 
allegation  that  notice  of  dishonour  was  given,  and 
it  was  therefore  defective.    They  also  rSerred  to 
May  V.  Chidley,  (1894)  1  Q.  B.  451. 
T.  W.  Chitty  for  the  plaintiff. — Gumey  v.  Stnall 
(vbi  sup.)  differs  from  this  case,  as  in  that  case  the 
part  of  the   indorsement  that  was  objected  to 
could  not  be  specially  indorsed  at  all.    Moreover 
the  new  rule — Ordw  XIV.,  r.  1   (6) — has    met 
Gumey  v.  Small,  and  that  case  is  gone.    The 
<li8tinction  is  this :  if  the  claim  is  one  that  could 
be  specially  indorsed,  and  if  the  indorsement  is 
only  defective,  then  you  can  put  that  light  by 
amendment.    Sub-sect.  (6)  of  Oa^er  XIV.  was  not 
wanted  for  the  amendment  in  this  case ;  it  was 
wanted  only  to  meet  the  case  of  such  an  amend- 
ment as  was  made  in  Gumey  v.  Small  {uhi  »up.), 
but  my  right  to  amend  is  under  Order  XXVIII., 
r.  2.    for  if  the  cause  of  action  is  one  which  can 
be  specially  indorsed,  then  it  is  no  less  a  state- 
ment of  claim  if  some  imimportant  particular  be 
omitted,  and  that  is  the  present  case.    But  if  the 
cause  of  action  is  one  which  cannot  be  speciaUy 
indorsed,  then  it  cannot  be  made  a  statement  of 
claim  at  all.      The  cases   of    Gvniey  v.   SmaU 
(vhi  sup.)  and  Paxton  v.  Baird  (itbi  sup.)  applied 
only  to  cases  where  the  indorsement  on  the  writ 
was  inherently  bad  as  a  special  indorsement,  and 
could  not  be  made  right  by  any  amendment,  and 
therefore  they  have  no  application  to  such  a  case 
as  this  where  the  indorsement  can  be  made  a 
good  special  indorsement  by  amendment.     [He 
was  stopped.] 
St.  Lawrance  Leslie  in  reply. 


Pollock,  B.— I  think  the  order  maderbyth^ 
.district  x^gistrar  was  right.  It  appears  to  tme 
that  Mri  Chittv  is  eptitlM.  to  take  the  vi^w  that 
he  contended  for,  namely,  that  an  amendment 
may  be  made  of  a  statement  of  claim  indoned  on 
the  writ  once  before  the  expiation  of  the.  time 
limited  for  reply.  The  plaintiff  here  was  perfectly 
within  his  right  when  he  issued  his  writ  to  proceed 
under  Order  XTV.  He  issued  it  for  a  cause  of 
action  which  could  be  properly  indorsed  on  the 
writ  under  that  order.  It  appeai-ed,  however,  that 
having  taken  out  his  summons,  and  having  got 
his  affidavit  made,  there  was  some  informakty  in 
the  indorsement  on  the  writ.  It  may  have  been 
one  that  was  material  to  the  affidavit  on  the 
summons  or  it  may  not,  but  in  either  case  it 
appears  to  me  that  the  court  had  perfect  juris- 
diction, and  that  the  plaintiff  was  entitled,  with- 
out any  leave,  to  make  an  amendment.  Then 
what  are  the  consequences  of  the  amendment  P 
They  are  the  same  as  they  would  be  in  any  other 
case  if  the  writ  was  deficient  in  the  sense  of  not 
having  aven-ed  some  condition  precedent,  or  some 
date  that  was  material  to  the  cause  of  action.  If 
that  omission  were  amended  the  action  could  go 
on  and  proceed  exactly  in  the  same  way  as  if  that 
amendment  had  been  made  from  the  beginning, 
subject,  of  course,  to  any  amendment  of  affidavite 
or  procedure  on  the  part  of  the  defendant  that 
would  be  necessary  to  meet  the  exigencies  of  the 
case.  That  appears  to  me  to  be  enough  to  decide 
this  case.  Then  we  were  told  that  it  was  neces- 
saiT  to  apply  under  sub-sect.  (6)  of  Order  XTV., 
r.  1,  because  of  the  amendments  which  were 
required  in  certain  cases.  Ko  doubt  that  is  so  in 
some  cases.  The  case  which  commonly  occurred 
of  a  party  inserting  on  his  writ  a  claim  which  was 
not  within  Order  XIV.,  as  a  claim  for  interest 
on  a  debt  which  could  not  be  specially  indorsed, 
and  in  respect  of  which  the  court  had  no  juris- 
diction under  Order  XIV.  In  cases  of  that  kind, 
it  was  held  in  Gumey  v.  SmaU  (ubi  sup.),  that, 
though  the  amount  of  interest  so  indorsed  was 
smalX  if  the  plaintiff  amended  his  writ,  he  must 
after  such  amendment  take  out  a  fresh  summons, 
because  at  the  time  the  first  summons  was  taken 
out  the  writ  was  deficient,  not  in  the  sense  of 
being  demurrable  as  disclosing  no  cause  of  action, 
bat  in  the  sense  that  there  was  no  jurisdiction 
whatever  under  Order  XIV. ;  and  that  there  was 
no  more  jurisdiction  to  entertain  an  indoirsement 
of  this  kind  for  unliquidated  interest  than  there 
would  be  to  entertain  a  claim  for  damages  for 
assault,  or  any  other  claim  for  Tinliquidated 
damages.  In  my  opinion  neither  the  ground  nor 
the  necessity  for  the  making  of  that  new  rule,  nor 
the  ground  of  the  decision  arrived  at  before  that 
new  rule  was  made,  arises  in  this  case  at  all.  I 
think  this  amendment  was  properly  made  by 
the  plaintiff  without  any  order  of  the  court,  and 
the  amendment  having  been  made,  the  plain- 
tiff was  entitled  to  go  on  in  the  ormnary 
steps  of  the  action,  stad  there  being  no  merits 
in  the  case  there  is  no  answer  to  the  plaintiffi's 
claim. 

Gbantham,  J. — I  am  of  the  same  opinion. 
When  we  come  to  look  at  the  facts  and  know 
exacUy  what  was  done,  the  whole  arguments  which 
we  have  heard,  based  on  Gumey  v.  BmaU  (libi 
sup.)  and  Paseton  v.  Baird  (ubi  sup.),  become 
unnecessarv.  Here  was  a  writ  of  summons  which 
was  specially  indorsed,  and  an  appearance  to  it. 
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and  on  that  there  was  power  to  make  an  appli- 
cation under  Order  XIV.  Before  tiie  matter 
came  on,  the  plaintiff  amended  his  statement  of 
claim  as  he  had  a  right  to  do.  There  was  the  old 
writ  ipeciaUj  indorsed  and  an  appearance  to  it, 
and  therefore  the  district  registrar  was  perfectiT 
justified  in  hearing  and  detennining  the  case,  and 
it  was  not  even  necessary  to  appW  nnder  the  new 
rale,  snb-section  (6),  of  Order  XIY.,  r.  1,  which 
was  applicable  at  the  time  this  atimmons  was 


before  the  district  registrar.  Therewereno  merits 
sworn  to  or  aTailable,  and  there  is  no  answer-  to 
the  claim  npon  that  gromid.  Under  these  circmzi- 
stances  the  district  registrar  was  right,  and  -the 
order  must  be  npheld.  Appeal  dUmi«,ed. 

Solicitors  for  the  plaintiff.  C.  Bohiiuon  and  Co., 
for  W.  WaldroK,  Bnerlejr  HiU. 

Solicitors  for  the  defendant,  T.  A.  J)t»nitou  and 
Co.,  for  G.  T.  8.  Plant,  Dudley. 


END  OF  VOL.  LXXI. 
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